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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
 the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
 every Marshalled List of amendments from Stages 2 and 3; 
 every Groupings list from Stages 2 and 3; 
 the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
 the Official Report of Stage 2 committee consideration; 
 the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 
 Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available free of charge on the Parliament’s website 
(www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The reports to the Justice Committee by the Finance Committee and the Delegated 
Powers and Law Reform Committee at Stage 1, and the oral and written evidence 
received by the Justice Committee, were originally published on the web only (as 
Annexes A, C and D of the Stage 1 Report). This material is now included in full in 
this volume, along with other relevant material (such as extracts from the minutes 
and Official Report of the meeting at which the Finance Committee took oral 
evidence on the Bill). The Delegated Powers and Law Reform Committee did not 
take oral evidence on the Bill at Stage 1, and agreed its report without debate in 
public. No extracts from the minutes or the Official Reports of the relevant meetings 
are, therefore, included. This was also the case when the Committee agreed its 
report on the Bill as amended at Stage 2. 
 
The Scottish Government made a written response to the report of the Delegated 
Powers and Law Reform Committee at Stage 1, in addition to the Government’s 



  

 

general response to the Stage 1 Report of the Justice Committee. At its meeting on 
20 May 2014, the Delegated Powers and Law Reform Committee noted the 
response without debate. No extracts from the minutes or the Official Report of that 
meeting are, therefore, included in this volume. Relevant papers for that meeting, 
including the Scottish Government’s response, are, however, included. 
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Chapter 1—Sheriffdoms, sheriff court districts and sheriff courts 
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ACCOMPANYING DOCUMENTS 

Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 46-EN.  A Policy Memorandum is printed separately as SP Bill 46-PM. 

 

 

 

 

 

 

Courts Reform (Scotland) Bill 

[AS INTRODUCED] 
 

 

 

 

An Act of the Scottish Parliament to make provision about the sheriff courts; to establish a 

Sheriff Appeal Court; to make provision about civil court procedure; to make provision about 

appeals in civil proceedings; to make provision about appeals in criminal proceedings; to make 

provision about justice of the peace courts; to rename the Scottish Court Service and give it 

functions in relation to tribunals; and for connected purposes. 5 

 

 

PART 1 

SHERIFF COURTS 

CHAPTER 1 

SHERIFFDOMS, SHERIFF COURT DISTRICTS AND SHERIFF COURTS 

1 Sheriffdoms, sheriff court districts and sheriff courts 10 

(1) For the purposes of the administration of justice, Scotland is to be divided into areas, 

each to be known as a “sheriffdom”. 

(2) A sheriffdom is to comprise one or more areas, each to be known as a “sheriff court 

district”. 

(3) Within each sheriff court district a place is to be designated at which the judiciary of the 15 

sheriffdom are to sit and hold court for the purpose of exercising their judicial functions; 

and such sittings are to be known as a “sheriff court”.  

(4) The sheriffdoms and sheriff court districts existing immediately before the date on 

which this section comes into force are to continue to exist on and after that date, and 

are accordingly the first sheriffdoms and sheriff court districts for the purposes of 20 

subsections (1) and (2). 

(5) On and after the date on which this section comes into force, sheriff courts are to 

continue to be held at the places at which they were held immediately before that date, 

and accordingly those places are the first places designated for the holding of sheriff 

courts for the purposes of subsection (3). 25 

(6) Subsections (4) and (5) are subject to an order under section 2. 
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Chapter 2—Judiciary of the sheriffdoms 

 

 

2 Power to alter sheriffdoms, sheriff court districts and sheriff courts 

(1) The Scottish Ministers may, following submission of a proposal under subsection (2), by 

order do any of the following— 

(a) alter the boundaries of sheriffdoms or sheriff court districts, 

(b) abolish sheriffdoms or sheriff court districts, 5 

(c) form new sheriffdoms or sheriff court districts, 

(d) provide that sheriff courts are to be held, or to cease being held, at any place 

specified in the order. 

(2) The Scottish Courts and Tribunals Service may, with the agreement of the Lord 

President of the Court of Session, submit a proposal to the Scottish Ministers for the 10 

making of an order under subsection (1). 

(3) Before submitting a proposal to the Scottish Ministers, the Scottish Courts and Tribunals 

Service must consult such persons as it considers appropriate. 

(4) If, following submission of a proposal, the Scottish Ministers decide to make an order, 

they must have regard to the proposal in deciding what provision to make in the order. 15 

(5) The Scottish Ministers may make an order under subsection (1) only with the consent 

of— 

(a) the Lord President, and 

(b) the Scottish Courts and Tribunals Service. 

(6) An order under subsection (1) may— 20 

(a) abolish any office in consequence of any provision made under subsection (1), 

(b) modify any enactment. 

 

CHAPTER 2 

JUDICIARY OF THE SHERIFFDOMS 

Permanent and full-time judiciary 25 

3 Sheriff principal 

(1) For each sheriffdom, there is to continue to be a judicial officer to be known as the 

“sheriff principal” of the sheriffdom. 

(2) It is for Her Majesty to appoint an individual to the office of sheriff principal. 

(3) The First Minister may, under section 95(4) of the Scotland Act 1998, recommend to 30 

Her Majesty the appointment of an individual to the office of sheriff principal only if the 

individual is qualified for appointment (see section 14). 

(4) Subsection (3) does not affect the operation of section 11 of the Judiciary and Courts 

(Scotland) Act 2008 (recommendation by the Judicial Appointments Board for 

Scotland). 35 

(5) In addition to the jurisdiction and powers that attach specifically to the office of sheriff 

principal, the sheriff principal of a sheriffdom may also exercise in the sheriffdom the 

jurisdiction and powers that attach to the office of sheriff. 

8
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Part 1—Sheriff courts 

Chapter 2—Judiciary of the sheriffdoms 

 

(6) Subsection (5) is subject to any provision, express or implied, to the contrary in any 

other enactment. 

 

4 Sheriffs 

(1) For each sheriffdom, there are to continue to be judicial officers each to be known as a 

“sheriff” of the sheriffdom. 5 

(2) It is for Her Majesty to appoint an individual to the office of sheriff. 

(3) The First Minister may, under section 95(4) of the Scotland Act 1998, recommend to 

Her Majesty the appointment of an individual to the office of sheriff only if the 

individual is qualified for appointment (see section 14). 

(4) Subsection (3) does not affect the operation of section 11 of the Judiciary and Courts 10 

(Scotland) Act 2008 (recommendation by the Judicial Appointments Board for 

Scotland). 

 

5 Summary sheriffs 

(1) For each sheriffdom, there are to be judicial officers each to be known as a “summary 

sheriff” of the sheriffdom. 15 

(2) It is for Her Majesty to appoint an individual to the office of summary sheriff. 

(3) Her Majesty may appoint an individual only if the individual has been recommended for 

appointment by the First Minister. 

(4) The First Minister may recommend to Her Majesty the appointment of an individual 

only if the individual is qualified for appointment (see section 14). 20 

(5) Before making a recommendation under subsection (3), the First Minister must consult 

the Lord President of the Court of Session. 

(6) Subsection (4) does not affect the operation of section 11 of the Judiciary and Courts 

(Scotland) Act 2008 (recommendation by the Judicial Appointments Board for 

Scotland). 25 

 
Temporary and part-time judiciary 

6 Temporary sheriff principal 

(1) Subsection (2) applies where, in relation to a sheriffdom— 

(a) a vacancy occurs in the office of sheriff principal, 

(b) the Lord President of the Court of Session believes that the sheriff principal is 30 

unable to perform all or some of the functions of the office, or 

(c) the sheriff principal rules that he or she is precluded from performing all or some 

of those functions. 

(2) If the Lord President so requests, the Scottish Ministers must appoint— 

(a) a person holding the office of sheriff (whether of the same or another sheriffdom), 35 

or 

(b) a qualifying former sheriff principal (whether of the same or another sheriffdom), 

to act as sheriff principal of the sheriffdom. 

9
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Chapter 2—Judiciary of the sheriffdoms 

 

(3) A “qualifying former sheriff principal” is an individual who— 

(a) ceased to hold that office other than by virtue of an order under section 25, and 

(b) has not reached the age of 75. 

(4) The appointment may be made for the purposes of the exercise of— 

(a) all of the sheriff principal’s functions, or 5 

(b) only those functions that the sheriff principal is unable to perform or is precluded 

from performing.   

(5) An individual appointed under subsection (2) is to be known as a “temporary sheriff 

principal”.  

(6) The Lord President may request the appointment of a temporary sheriff principal for a 10 

sheriffdom in the circumstances specified in subsection (1)(a) only if the Lord President 

considers such an appointment to be necessary or expedient in order to avoid a delay in 

the administration of justice in the sheriffdom.  

 

7 Temporary sheriff principal: further provision 

(1) Subject to subsection (3), an individual’s appointment as a temporary sheriff principal 15 

lasts until recalled under subsection (2). 

(2) The Scottish Ministers must, if requested to do so by the Lord President of the Court of 

Session, recall the appointment of a temporary sheriff principal. 

(3) A sheriff’s appointment as a temporary sheriff principal ceases if the sheriff— 

(a) ceases to hold office as sheriff, or 20 

(b) is suspended from office as sheriff. 

(4) Subject to section 6(4)(b), a temporary sheriff principal of a sheriffdom may exercise the 

jurisdiction and powers that attach to the office of sheriff principal of the sheriffdom, 

and does not need a commission for that purpose. 

(5) The appointment of a sheriff as a temporary sheriff principal does not affect the sheriff’s 25 

appointment as sheriff. 

(6) Where a sheriff of one sheriffdom (“sheriffdom A”) is appointed as temporary sheriff 

principal of another sheriffdom (“sheriffdom B”)— 

(a) the sheriff must not, while remaining temporary sheriff principal of sheriffdom B, 

act in the capacity of sheriff of sheriffdom A, but 30 

(b) in addition to the jurisdiction and powers that attach specifically to the office of 

sheriff principal, the sheriff, by virtue of the appointment as temporary sheriff 

principal of sheriffdom B, may also exercise in that sheriffdom the jurisdiction 

and powers that attach to the office of sheriff of that sheriffdom. 

 

8 Part-time sheriffs 35 

(1) The Scottish Ministers may appoint individuals to act as sheriffs; and individuals so 

appointed are to be known as “part-time sheriffs”. 

(2) The Scottish Ministers may appoint an individual only if— 

(a) the individual is qualified for appointment (see section 14), and 

10
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(b) the Scottish Ministers have consulted the Lord President of the Court of Session 

before making the appointment.  

(3) Subject to section 20, an appointment as a part-time sheriff lasts for 5 years.  

(4) A part-time sheriff may exercise the jurisdiction and powers that attach to the office of 

sheriff in every sheriffdom, and does not need a commission for that purpose. 5 

(5) A part-time sheriff is subject to such instructions, arrangements and other provisions as 

may be made under this Act by the sheriff principal of the sheriffdom in which the part-

time sheriff is for the time being sitting.   

(6) In carrying out their functions under this Act, sheriffs principal must together have 

regard to the desirability of securing that every part-time sheriff— 10 

(a) is given the opportunity of sitting on not fewer than 20 days in each successive 

period of 12 months beginning with the day of the part-time sheriff’s appointment, 

and  

(b) does not sit for more than 100 days in each such successive period. 

 

9 Reappointment of part-time sheriffs 15 

(1) A part-time sheriff whose appointment comes to an end by virtue of the expiry of the 5 

year period mentioned in section 8(3) is to be reappointed unless— 

(a) the part-time sheriff declines reappointment, 

(b) a sheriff principal has made a recommendation to the Scottish Ministers against 

the reappointment, or 20 

(c) the part-time sheriff has sat for fewer than 50 days in total in that 5 year period. 

(2) Section 8 (apart from subsection (2)) applies to a reappointment under subsection (1) as 

it applies to an appointment. 

(3) A part-time sheriff whose appointment comes to an end by resignation under section 20 

may be reappointed.  25 

(4) Section 8 applies to a reappointment under subsection (3) as it applies to an 

appointment. 

 

10 Part-time summary sheriffs 

(1) The Scottish Ministers may appoint individuals to act as summary sheriffs; and 

individuals so appointed are to be known as “part-time summary sheriffs”. 30 

(2) The Scottish Ministers may appoint an individual only if— 

(a) the individual is qualified for appointment (see section 14), and 

(b) the Scottish Ministers have consulted the Lord President of the Court of Session 

before making the appointment.  

(3) Subject to section 20, an appointment as a part-time summary sheriff lasts for 5 years.  35 

(4) A part-time summary sheriff may exercise the jurisdiction and powers that attach to the 

office of summary sheriff in every sheriffdom, and does not need a commission for that 

purpose. 
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(5) A part-time summary sheriff is subject to such instructions, arrangements and other 

provisions as may be made under this Act by the sheriff principal of the sheriffdom in 

which the part-time summary sheriff is for the time being sitting. 

(6) In carrying out their functions under this Act, sheriffs principal must together have 

regard to the desirability of securing that every part-time summary sheriff— 5 

(a) is given the opportunity of sitting on not fewer than 20 days in each successive 

period of 12 months beginning with the day of the part-time summary sheriff’s 

appointment, and  

(b) does not sit for more than 100 days in each such successive period. 

 

11 Reappointment of part-time summary sheriffs 10 

(1) A part-time summary sheriff whose appointment comes to an end by virtue of the expiry 

of the 5 year period mentioned in section 10(3) is to be reappointed unless— 

(a) the part-time summary sheriff declines reappointment, 

(b) a sheriff principal has made a recommendation to the Scottish Ministers against 

the reappointment, or 15 

(c) the part-time summary sheriff has sat for fewer than 50 days in total in that 5 year 

period. 

(2) Section 10 (apart from subsection (2)) applies to a reappointment under subsection (1) 

as it applies to an appointment. 

(3) A part-time summary sheriff whose appointment comes to an end by resignation under 20 

section 20 may be reappointed.  

(4) Section 10 applies to a reappointment under subsection (3) as it applies to an 

appointment. 

 
Re-employment of former holders of certain judicial offices 

12 Re-employment of former judicial office holders 25 

(1) A sheriff principal of a sheriffdom may appoint— 

(a) a qualifying former sheriff principal to act as a sheriff of the sheriffdom, 

(b) a qualifying former sheriff to act as such a sheriff, 

(c) a qualifying former part-time sheriff to act as such a sheriff, 

(d) a qualifying former summary sheriff to act as a summary sheriff of the 30 

sheriffdom, 

(e) a qualifying former part-time summary sheriff to act as such a summary sheriff. 

(2) An individual appointed to act as mentioned in any of paragraphs (a) to (e) of subsection 

(1) may so act only during such periods or on such occasions as the sheriff principal 

may determine. 35 

(3) A sheriff principal may make an appointment under subsection (1) only if it appears to 

the sheriff principal to be expedient as a temporary measure in order to facilitate the 

disposal of business in the sheriff courts of the sheriffdom. 

(4) A “qualifying former sheriff principal” is an individual who— 

12
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(a) ceased to hold that office other than by virtue of an order under section 25, and 

(b) has not reached the age of 75. 

(5) A “qualifying former sheriff” is an individual who— 

(a) ceased to hold that office other than— 

(i) by virtue of an order under section 25, or 5 

(ii) by being appointed as a sheriff principal, and 

(b) has not reached the age of 75. 

(6) A “qualifying former part-time sheriff” is an individual who— 

(a) ceased to hold that office other than— 

(i) by virtue of removal under section 25, 10 

(ii) by virtue of not being reappointed to the office on either of the grounds 

mentioned in section 9(1)(b) and (c), or 

(iii) by being appointed as a sheriff principal, and 

(b) has not reached the age of 75. 

(7) A “qualifying former summary sheriff” is an individual who— 15 

(a) ceased to hold that office other than— 

(i) by virtue of an order under section 25, or 

(ii) by being appointed as a sheriff, and 

(b) has not reached the age of 75. 

(8) A “qualifying former part-time summary sheriff” is an individual who— 20 

(a) ceased to hold that office other than— 

(i) by virtue of removal under section 25, 

(ii) by virtue of not being reappointed to the office on either of the grounds 

mentioned in section 11(1)(b) and (c), or 

(iii) by being appointed as a sheriff, and 25 

(b) has not reached the age of 75. 

 

13 Re-employment of former judicial office holders: further provision 

(1) Subject to subsection (4), an individual’s appointment under section 12(1) lasts until the 

sheriff principal by whom the individual was appointed (or a successor to that sheriff 

principal) recalls the individual’s appointment. 30 

(2) An individual appointed under section 12(1) to act as a sheriff of a sheriffdom may 

exercise in the sheriffdom the jurisdiction and powers that attach to the office of sheriff, 

and does not need a commission for that purpose. 

(3) An individual appointed under section 12(1) to act as a summary sheriff of a sheriffdom 

may exercise in the sheriffdom the jurisdiction and powers that attach to the office of 35 

summary sheriff, and does not need a commission for that purpose. 

13
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(4) An individual’s appointment under section 12(1) ceases when the individual reaches the 

age of 75. 

(5) Despite the ending (whether by virtue of subsection (4) or otherwise) of an individual’s 

appointment under section 12(1)— 

(a) the individual may continue to deal with, give judgment in or deal with an 5 

ancillary matter relating to, a case begun before the individual while acting under 

that appointment, 

(b) so far as necessary for that purpose, and for the purpose of any subsequent 

proceedings arising out of the case or matter, the individual is to be treated as 

acting or, as the case may be, having acted under that appointment. 10 

 
Qualification and disqualification 

14 Qualification for appointment 

(1) An individual is qualified for appointment to a judicial office mentioned in subsection 

(2) if the individual— 

(a) immediately before the appointment, held any other judicial office specified in 15 

that subsection, or 

(b) at the time of appointment— 

(i) is legally qualified, and 

(ii) has been so qualified throughout the period of 10 years immediately 

preceding the appointment. 20 

(2) The judicial offices are— 

(a) sheriff principal, 

(b) sheriff, 

(c) summary sheriff, 

(d) part-time sheriff, 25 

(e) part-time summary sheriff. 

(3) For the purposes of subsection (1), an individual is legally qualified if the individual is a 

solicitor or an advocate. 

 

15 Disqualification from practice, etc. 

(1) An individual holding a judicial office mentioned in subsection (2) must not, for so long 30 

as the individual holds the office— 

(a) engage, whether directly or indirectly, in practice as a solicitor or advocate or in 

any other business, 

(b) be in partnership with, or employed by, a person so engaged, or 

(c) act as agent for a person so engaged. 35 

(2) The judicial offices are— 

(a) sheriff principal, 
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(b) sheriff, 

(c) summary sheriff. 

(3) A part-time sheriff, or a part-time summary sheriff, who is a solicitor in practice must 

not carry out any function as a part-time sheriff or, as the case may be, a part-time 

summary sheriff in a sheriff court district in which his or her place of business as such 5 

solicitor is situated. 

 
Remuneration and expenses 

16 Remuneration 

(1) Each sheriff principal and sheriff is to be paid such salary as the Treasury may 

determine. 10 

(2) Such salary is to be paid quarterly or otherwise in every year, as the Treasury may 

determine. 

(3) Each summary sheriff is to be paid such remuneration as the Scottish Ministers may 

determine. 

(4) The Scottish Ministers may determine different amounts of remuneration for— 15 

(a) different summary sheriffs, or 

(b) different descriptions of summary sheriff. 

(5) Each judicial officer mentioned in subsection (7) is to be paid such remuneration as the 

Scottish Ministers may determine. 

(6) The Scottish Ministers may determine different amounts of remuneration for— 20 

(a) different judicial officers mentioned in subsection (7), or 

(b) different descriptions of such judicial officers. 

(7) The judicial officers are— 

(a) a part-time sheriff, 

(b) a part-time summary sheriff, 25 

(c) an individual appointed to act as a sheriff or summary sheriff under section 12(1). 

(8) Subsection (9) applies in relation to— 

(a) a sheriff principal of a sheriffdom authorised under section 30 to perform the 

functions of a sheriff principal in another sheriffdom, and 

(b) a sheriff of a sheriffdom (“sheriffdom A”) directed under section 31 to perform 30 

the functions of sheriff in another sheriffdom in addition to sheriffdom A. 

(9) The sheriff principal or sheriff is to be paid, in respect of the additional functions, such 

remuneration as appears to the Secretary of State, with the consent of the Treasury, to be 

reasonable in all the circumstances. 

(10) Subsection (11) applies in relation to a summary sheriff of a sheriffdom (“sheriffdom 35 

B”) directed under section 31 to perform the functions of a summary sheriff in another 

sheriffdom in addition to sheriffdom B. 

15
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(11) The summary sheriff is to be paid, in respect of the additional functions, such 

remuneration as appears to the Scottish Ministers to be reasonable in all the 

circumstances. 

(12) Salaries and remuneration under subsections (1) to (11) are to be paid by the Scottish 

Courts and Tribunals Service. 5 

(13) Sums required by the Scottish Courts and Tribunals Service for the payment of a salary 

under subsection (1) or remuneration under subsection (3) are charged on the Scottish 

Consolidated Fund. 

 

17 Expenses 

(1) The Scottish Courts and Tribunals Service may pay to a judicial officer mentioned in 10 

subsection (3) such sums as it may determine in respect of expenses reasonably incurred 

by the officer in the performance of, or in connection with, the officer’s duties. 

(2) The Scottish Courts and Tribunals Service may— 

(a) determine the circumstances in which such sums may be paid, and 

(b) determine different circumstances for— 15 

(i) different judicial officers, or  

(ii) different descriptions of judicial officers. 

(3) The judicial officers are— 

(a) a sheriff principal, 

(b) a sheriff, 20 

(c) a summary sheriff, 

(d) a temporary sheriff principal, 

(e) a part-time sheriff, 

(f) a part-time summary sheriff, 

(g) individuals appointed to act as a sheriff or summary sheriff under section 12(1). 25 

 
Leave of absence 

18 Leave of absence 

(1) The Lord President of the Court of Session may, for any sheriff principal or temporary 

sheriff principal, approve leave of absence for recreational or other purposes. 

(2) The sheriff principal of a sheriffdom may, for any sheriff or summary sheriff of the 30 

sheriffdom, approve leave of absence for recreational or other purposes. 

(3) The amount of leave for recreational purposes approved under this section for any 

sheriff principal, temporary sheriff principal, sheriff or summary sheriff must not exceed 

7 weeks in any year. 

(4) That limit may be exceeded in any case with the permission of the Lord President. 35 

(5) The Lord President may grant permission under subsection (4) only if there are special 

reasons in the particular case that justify exceeding the limit. 
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(6) The Lord President may delegate to a judge of the Court of Session a function conferred 

on the Lord President by this section. 

(7) In subsections (1) and (2), the references to leave of absence for purposes other than 

recreational purposes include (but are not limited to) references to sick leave, 

compassionate leave and study leave. 5 

 
Residence 

19 Place of residence 

(1) The Lord President of the Court of Session may require a judicial officer mentioned in 

subsection (2) to reside ordinarily at such place as the Lord President may specify. 

(2) The judicial officers are— 10 

(a) a sheriff principal, 

(b) a sheriff, 

(c) a summary sheriff. 

 
Cessation of appointment 

20 Cessation of appointment of judicial officers 15 

(1) A judicial officer mentioned in subsection (3) may resign at any time by giving notice to 

that effect to the Scottish Ministers. 

(2) An individual’s appointment as such a judicial officer ends— 

(a) when the individual resigns in accordance with subsection (1), 

(b) when the individual retires from office, 20 

(c) if the individual is removed from office as such under section 25, or 

(d) if the individual is appointed as another such judicial officer. 

(3) The judicial officers are— 

(a) a sheriff principal, 

(b) a sheriff, 25 

(c) a summary sheriff, 

(d) a part-time sheriff, 

(e) a part-time summary sheriff. 

 
Fitness for office 

21 Tribunal to consider fitness for office 30 

(1) The First Minister must, if requested to do so by the Lord President of the Court of 

Session, constitute a tribunal to investigate and report on whether an individual holding 

a judicial office mentioned in subsection (3) is unfit to hold the office by reason of 

inability, neglect of duty or misbehaviour. 

(2) Subject to subsection (1), the First Minister may, in such circumstances as the First 35 

Minister thinks fit and after consulting the Lord President, constitute such a tribunal. 
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(3) The judicial offices are— 

(a) sheriff principal, 

(b) sheriff, 

(c) summary sheriff, 

(d) part-time sheriff, and 5 

(e) part-time summary sheriff. 

(4) A tribunal constituted under this section is to consist of— 

(a) one individual who is a qualifying member of the Judicial Committee of the Privy 

Council, 

(b) one individual who holds the relevant judicial office, 10 

(c) one individual who is, and has been for at least 10 years— 

(i) an advocate, or  

(ii) a solicitor, and 

(d) one individual who— 

(i) is not and never has been a qualifying member of the Judicial Committee of 15 

the Privy Council, 

(ii) does not hold and never has held a judicial office mentioned in subsection 

(3), and 

(iii) is not and never has been an advocate or solicitor. 

(5) In subsection (4)— 20 

“a qualifying member of the Judicial Committee of the Privy Council” means 

someone who is a member of that Committee by virtue of section 1(2)(a) of the 

Judicial Committee Act 1833 (that is, someone who holds or has held high 

judicial office), 

“the relevant judicial office” means— 25 

(a) in respect of an investigation into whether an individual is fit to hold the 

office of sheriff principal, that office, 

(b) in respect of an investigation into whether an individual is fit to hold the 

office of sheriff or part-time sheriff, the office of sheriff, 

(c) in respect of an investigation into whether an individual is fit to hold the 30 

office of summary sheriff or part-time summary sheriff, the office of 

summary sheriff. 

(6) It is for the First Minister, with the agreement of the Lord President, to select persons to 

be members of a tribunal constituted under this section. 

(7) The person who is an individual mentioned in subsection (4)(a) is to chair the tribunal 35 

and has a casting vote. 

 

22 Tribunal investigations: suspension from office 

(1) Subsection (2) applies where the Lord President of the Court of Session has requested 

that the First Minister constitute a tribunal under section 21. 
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(2) The Lord President may, at any time before the tribunal reports to the First Minister, 

suspend from office the individual who is, or is to be, the subject of the tribunal’s 

investigation. 

(3) Such a suspension lasts until the Lord President orders otherwise. 

(4) A tribunal constituted under section 21 may, at any time before the tribunal reports to 5 

the First Minister, recommend in writing to the First Minister that the individual who is 

the subject of the tribunal’s investigation be suspended from office. 

(5) On receiving such a recommendation, the First Minister may suspend the individual 

from office. 

(6) Such a suspension lasts until the First Minister orders otherwise. 10 

(7) Suspension of an individual from the office of sheriff principal, sheriff or summary 

sheriff under this section does not affect any remuneration payable to, or in respect of, 

the individual in respect of the period of suspension. 

 

23 Further provision about tribunals 

(1) A tribunal constituted under section 21 may require any person— 15 

(a) to attend its proceedings for the purpose of giving evidence, 

(b) to produce documents in the person’s custody or under the person’s control. 

(2) A person on whom such a requirement is imposed is not obliged— 

(a) to answer any question which the person would be entitled to refuse to answer in a 

court in Scotland, 20 

(b) to produce any document which the person would be entitled to refuse to produce 

in such a court. 

(3) Subsection (4) applies where a person on whom a requirement has been imposed under 

subsection (1)— 

(a) refuses or fails, without reasonable excuse, to comply with the requirement, 25 

(b) refuses or fails, without reasonable excuse, to answer any question while attending 

the tribunal proceedings to give evidence,  

(c) deliberately alters, conceals or destroys any document that the person is required 

to produce. 

(4) The Court of Session may, on an application made to it by the tribunal— 30 

(a) make such order for enforcing compliance as it sees fit, or 

(b) deal with the matter as if it were a contempt of the Court. 

(5) The Court of Session may by act of sederunt make provision as to the procedure to be 

followed by and before a tribunal constituted under section 21. 

(6) The Scottish Ministers— 35 

(a) must pay such expenses as they consider are reasonably required to be incurred to 

enable a tribunal constituted under section 21 to carry out its functions, and 

(b) may pay such remuneration to, and such expenses of, the members of such a 

tribunal as they think fit. 
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24 Tribunal report 

(1) The report of a tribunal constituted under section 21 must— 

(a) be in writing, 

(b) contain reasons for its conclusion, and  

(c) be submitted to the First Minister. 5 

(2) The First Minister must lay the report before the Scottish Parliament. 

 

25 Removal from office 

(1) The First Minister may remove an individual from the office of sheriff principal, sheriff, 

part-time sheriff, summary sheriff or part-time summary sheriff— 

(a) if a tribunal constituted under section 21 reports to the First Minister that the 10 

individual is unfit to hold that office by reason of inability, neglect of duty or 

misbehaviour, and 

(b) only after the First Minister has laid the report before the Scottish Parliament 

under section 24(2). 

(2) The First Minister may remove a sheriff principal, sheriff or summary sheriff under 15 

subsection (1) only by order. 

(3) Such an order is subject to the negative procedure. 

 
Honorary sheriffs 

26 Abolition of the office of honorary sheriff 

The office of honorary sheriff is abolished. 20 

 

CHAPTER 3 

ORGANISATION OF BUSINESS 

Sheriff principal’s general responsibilities 

27 Sheriff principal’s responsibility for efficient disposal of business in sheriff courts 

(1) The sheriff principal of a sheriffdom is responsible for ensuring the efficient disposal of 25 

business in the sheriff courts of the sheriffdom. 

(2) The sheriff principal must make such arrangements as appear necessary or expedient for 

the purpose of carrying out the responsibility imposed by subsection (1). 

(3) In particular, the sheriff principal may— 

(a) provide for the allocation of business among the judiciary of the sheriffdom, 30 

(b) make special provision of a temporary nature for the disposal of any business by 

any member of the judiciary of the sheriffdom in addition to or in place of that 

member’s own duties. 
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(4) If, in carrying out the responsibility imposed by subsection (1), the sheriff principal 

gives a direction of an administrative character to a person mentioned in subsection (5), 

the person must comply with the direction. 

(5) Those persons are— 

(a) any other member of the judiciary of the sheriffdom, 5 

(b) a member of the staff of the Scottish Courts and Tribunals Service. 

(6) Nothing in subsections (1) to (4) enables a member of the judiciary of the sheriffdom to 

dispose of any business which that member could not otherwise competently dispose of 

in the exercise of the jurisdiction and powers that attach to the member’s office. 

(7) Subsections (1) to (4) are subject to section 2(2)(a) and (3) of the Judiciary and Courts 10 

(Scotland) Act 2008 (the Head of the Scottish Judiciary’s responsibility for efficient 

disposal of business in the Scottish courts).  

 

28 Sheriff principal’s power to fix sittings of sheriff courts 

(1) The sheriff principal of a sheriffdom may by order prescribe— 

(a) the number of sittings of sheriff courts to be held at each place designated for the 15 

holding of sheriff courts in the sheriffdom, 

(b) the days on which, and the times at which, those sittings are to be held, and 

(c) the descriptions of business to be disposed of at those sittings. 

(2) The sheriff principal must publish notice of the matters prescribed by an order under 

subsection (1) in such manner as the sheriff principal thinks appropriate in order to bring 20 

those matters to the attention of persons having an interest in them. 

(3) Subsection (1) is subject to section 2(2)(a) and (3) of the Judiciary and Courts (Scotland) 

Act 2008. 

 

29 Lord President’s power to exercise functions under sections 27 and 28 

(1) Subsection (2) applies where in any case the Lord President of the Court of Session 25 

considers that the exercise by the sheriff principal of a sheriffdom of a function under 

section 27 or 28— 

(a) is prejudicial to the efficient disposal of business in the sheriff courts of the 

sheriffdom, 

(b) is prejudicial to the efficient organisation or administration of those courts, or 30 

(c) is otherwise against the interest of the public. 

(2) The Lord President may in that case— 

(a) rescind the sheriff principal’s exercise of the function, and 

(b) exercise the function. 

(3) Subsections (1) and (2) apply in relation to a failure to exercise a function mentioned in 35 

subsection (1) as they apply to the exercise of such a function, but as if paragraph (a) of 

subsection (2) were omitted. 

(4) The exercise of a function by the Lord President by virtue of subsection (2)(b) is to be 

treated as if it were the exercise of the function by the sheriff principal. 
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Deployment of judiciary 

30 Power to authorise a sheriff principal to act in another sheriffdom 

(1) Subsection (2) applies where, in relation to a sheriffdom (“sheriffdom A”)— 

(a) a vacancy occurs in the office of sheriff principal, 

(b) the Lord President of the Court of Session believes that the sheriff principal is 5 

unable to perform all or some of the functions of the office, or 

(c) the sheriff principal rules that he or she is precluded from performing all or some 

of those functions. 

(2) The Lord President may authorise the sheriff principal of another sheriffdom 

(“sheriffdom B”) to perform the functions of sheriff principal in sheriffdom A (in 10 

addition to sheriffdom B) until the Lord President decides otherwise. 

(3) The authorisation may be made for the purpose of the performance of— 

(a) all of the functions of the sheriff principal of sheriffdom A, or 

(b) only those functions that that sheriff principal is unable to perform or is precluded 

from performing. 15 

(4) The Lord President may make an authorisation in the circumstances specified in 

subsection (1)(a) only if the Lord President considers such an authorisation to be 

necessary or expedient in order to avoid a delay in the administration of justice in 

sheriffdom A. 

(5) A sheriff principal authorised under this section to perform the functions of sheriff 20 

principal in another sheriffdom may exercise the jurisdiction and powers that attach to 

the office of sheriff principal in the other sheriffdom and does not need a commission 

for that purpose. 

(6) References in this section to the sheriff principal of a sheriffdom include references to 

any temporary sheriff principal of the sheriffdom. 25 

 

31 Power to direct a sheriff or summary sheriff to act in another sheriffdom 

(1) The Lord President of the Court of Session may direct a sheriff or summary sheriff of a 

sheriffdom (“sheriffdom A”) to perform the functions of sheriff or, as the case may be, 

summary sheriff in another sheriffdom (“sheriffdom B”) until the Lord President 

decides otherwise. 30 

(2) The direction may require the sheriff or summary sheriff to perform the functions in 

sheriffdom B either in addition to or instead of performing the functions in 

sheriffdom A. 

(3) The Lord President may at any time give a further direction to the sheriff or summary 

sheriff directing the sheriff or, as the case may be, summary sheriff to perform the 35 

functions of sheriff or, as the case may be, summary sheriff in another sheriffdom until 

the Lord President decides otherwise. 

(4) Where a further direction is given under subsection (3) requiring functions to be carried 

out in another sheriffdom, the direction may require the sheriff or summary sheriff to 

perform the functions in that other sheriffdom in addition to or instead of performing the 40 

functions— 
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(a) in sheriffdom A, or 

(b) in any other sheriffdom by virtue of— 

(i) a direction under subsection (1), or 

(ii) a further direction under subsection (3). 

(5) A sheriff or summary sheriff directed under this section to perform the functions of 5 

sheriff or summary sheriff in another sheriffdom may exercise the jurisdiction and 

powers that attach to the office of sheriff or, as the case may be, summary sheriff in the 

other sheriffdom and does not need a commission for that purpose. 

 

32 Power to re-allocate sheriffs principal, sheriffs and summary sheriffs between 

sheriffdoms 10 

(1) The Lord President of the Court of Session may direct that— 

(a) the sheriff principal of a sheriffdom is to cease to be the sheriff principal of that 

sheriffdom and is instead to be sheriff principal of such other sheriffdom as is 

specified in the direction, 

(b) a sheriff of a sheriffdom is to cease to be a sheriff of that sheriffdom and is instead 15 

to be a sheriff of such other sheriffdom as is specified in the direction, 

(c) a summary sheriff of a sheriffdom is to cease to be a summary sheriff of that 

sheriffdom and is instead to be a summary sheriff of such other sheriffdom as is 

specified in the direction. 

(2) A direction under subsection (1) takes effect on such date as is specified in the direction. 20 

(3) The reference in subsection (1) to the sheriff principal, a sheriff or summary sheriff of a 

sheriffdom is to one— 

(a) appointed for the sheriffdom, or 

(b) who is the sheriff principal, a sheriff or, as the case may be, summary sheriff of 

the sheriffdom by virtue of a previous direction under subsection (1). 25 

(4) A sheriff principal, sheriff or summary sheriff directed under subsection (1) to be the 

sheriff principal, a sheriff or summary sheriff of another sheriffdom may exercise the 

jurisdiction and powers that attach to the office of sheriff principal, sheriff or, as the 

case may be, summary sheriff in the other sheriffdom and does not need a commission 

for that purpose. 30 

 

33 Allocation of sheriffs and summary sheriffs to sheriff court districts 

(1) On the appointment of a sheriff or summary sheriff of a sheriffdom, the Lord President 

of the Court of Session must give the sheriff or summary sheriff a direction designating 

the sheriff court district or districts in which the sheriff or summary sheriff is to sit and 

perform the functions of sheriff or, as the case may be, summary sheriff. 35 

(2) The Lord President may at any time give a further direction to the sheriff or summary 

sheriff designating a different sheriff court district in which the sheriff or summary 

sheriff is to sit and perform the functions of sheriff or, as the case may be, summary 

sheriff. 
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(3) A direction given to a sheriff or summary sheriff of a sheriffdom under this section is 

subject to any direction given under section 27 to the sheriff or summary sheriff by the 

sheriff principal of the sheriffdom for the purpose of giving effect to special provision 

made under subsection (3)(b) of that section. 

(4) Subsection (1) applies in the case where a direction under section 32(1) is made in 5 

relation to a sheriff or summary sheriff as it applies in the case where a sheriff or, as the 

case may be, summary sheriff is appointed. 

 
Judicial specialisation 

34 Determination of categories of case for purposes of judicial specialisation 

(1) The Lord President of the Court of Session may, by direction, determine categories of 10 

sheriff court case that the Lord President considers to be suited to being dealt with by 

judicial officers that specialise in the category of case. 

(2) The Lord President may determine categories of case under subsection (1) by reference 

to subject matter, value or such other criteria as the Lord President considers 

appropriate. 15 

(3) The Lord President may issue different directions under subsection (1) in relation to 

different types of judicial officer. 

(4) The Lord President may vary or revoke any direction made under subsection (1). 

(5) In this section— 

“judicial officer” means— 20 

(a) a sheriff, 

(b) a summary sheriff, 

(c) a part-time sheriff, 

(d) a part-time summary sheriff, 

“sheriff court case” means any type of proceedings (whether civil or criminal) that 25 

may competently be brought in the sheriff court. 

 

35 Designation of specialist judiciary 

(1) This section applies where the Lord President of the Court of Session has made a 

direction under section 34. 

(2) The sheriff principal of a sheriffdom may— 30 

(a) in relation to any category of case determined in the direction that may 

competently be dealt with by a sheriff, designate one or more sheriffs of the 

sheriffdom as specialists in that category of case, 

(b) in relation to any category of case determined in the direction that may 

competently be dealt with by a summary sheriff, designate one or more summary 35 

sheriffs of the sheriffdom as specialists in that category of case. 

(3) The sheriff principal may designate the same sheriff or summary sheriff in relation to 

more than one category of case determined in the direction. 
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(4) The sheriff principal of a sheriffdom may at any time withdraw a designation made 

(whether by that sheriff principal or another) under subsection (2) in relation to any 

sheriff, or summary sheriff, of the sheriffdom. 

(5) The Lord President may— 

(a) in relation to any category of case determined in the direction that may 5 

competently be dealt with by a part-time sheriff, designate one or more part-time 

sheriffs as specialists in that category, 

(b) in relation to any category of case determined in the direction that may 

competently be dealt with by a part-time summary sheriff, designate one or more 

part-time summary sheriffs as specialists in that category. 10 

(6) The Lord President may at any time withdraw a designation made under subsection (5). 

(7) The designation of a sheriff, summary sheriff, part-time sheriff or part-time summary 

sheriff (a “designated judicial officer”) under this section does not affect— 

(a) the designated judicial officer’s competence to deal with any category of case 

other than the one in relation to which the designation is made, or 15 

(b) the competence of any other sheriff, summary sheriff, part-time sheriff or part-

time summary sheriff to deal with the category of case in relation to which the 

designation is made.  

 

36 Allocation of business to specialist judiciary 

(1) Subsection (2) applies where the Lord President of the Court of Session or the sheriff 20 

principal of a sheriffdom is exercising any function relating to the allocation of business 

among the judiciary of a sheriffdom. 

(2) The Lord President or, as the case may be, the sheriff principal must have regard to the 

desirability of ensuring that cases falling within a category determined under section 34 

are dealt with by sheriffs, summary sheriffs, part-time sheriffs or, as the case may be, 25 

part-time summary sheriffs designated under section 35 as specialists in that category of 

case. 

 

37 Saving for existing powers to provide for judicial specialisation 

Sections 34 to 36 do not affect any power that the Lord President of the Court of Session 

has apart from those sections to provide for judicial specialisation in the sheriff courts. 30 

 

CHAPTER 4 

COMPETENCE AND JURISDICTION 

Sheriffs: civil competence and jurisdiction 

38 Jurisdiction and competence of sheriffs 

(1) A sheriff continues to have the jurisdiction and competence that attached to the office of 35 

sheriff in relation to civil proceedings immediately before this section comes into force. 

(2) Without limiting that generality, a sheriff has competence as respects proceedings for or 

in relation to— 

(a) declarator, 
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(b) aliment or separation, 

(c) recovery of maintenance arising out of an application under section 31(1) of the 

Maintenance Orders (Reciprocal Enforcement) Act 1972, 

(d) divorce, 

(e) division of commonty and division, or division and sale, of common property, 5 

(f) questions of heritable right or title, including declarator of irritancy and removing, 

(g) reduction, other than reduction of a decree of any court, 

(h) proving the tenor, 

(i) suspension of charges or threatened charges upon decrees of court granted by a 

sheriff or upon decrees of registration proceeding upon bonds, bills, contracts or 10 

other obligations registered in the books of a sheriff court or the Books of Council 

and Session, 

(j) all civil maritime proceedings formerly competent in the High Court of Admiralty 

in Scotland.  

(3) For the purpose of subsection (2)(e), the Division of Commonties Act 1695 has effect as 15 

if it conferred the same competence on a sheriff as it confers on the Court of Session. 

 

39 Exclusive competence 

(1) This section applies to any civil proceedings— 

(a) which a sheriff has competence to deal with, and 

(b) in which— 20 

(i) an order of value is sought, and  

(ii) the value of the order, exclusive of interest and expenses, does not exceed 

£150,000. 

(2) The proceedings may be brought only in the sheriff court and may not be brought in any 

other court. 25 

(3) This section does not apply to family proceedings unless the only order sought in the 

proceedings is an order for payment of aliment. 

(4) Subsection (2) is subject to section 88(8) (remit of cases in exceptional circumstances to 

the Court of Session). 

(5) The Scottish Ministers may by order substitute another sum for the sum for the time 30 

being specified in subsection (1)(b)(ii). 

(6) For the purposes of this section, an order is an order of value if it is— 

(a) an order for payment of money, or 

(b) an order determining rights in relation to property. 

(7) The value of an order for the purposes of this Act is to be determined in accordance with 35 

provision made by the Court of Session by act of sederunt. 

(8) An act of sederunt under subsection (7) may make different provision for different 

purposes. 
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40 Territorial jurisdiction 

(1) This section applies for the purpose of determining the territorial extent of the 

jurisdiction of a sheriff of a sheriffdom in relation to matters other than criminal matters. 

(2) The sheriff’s jurisdiction extends throughout the sheriffdom and includes all of the 

following so far as located in or adjoining the sheriffdom— 5 

(a) navigable rivers, 

(b) ports, 

(c) harbours, 

(d) creeks, 

(e) shores, 10 

(f) anchoring grounds. 

(3) Where two sheriffdoms are separated by a river, firth or estuary, the sheriffs of each 

sheriffdom on either side have concurrent jurisdiction over the intervening space 

occupied by the water. 

(4) This section does not affect any other enactment or rule of law that has effect for the 15 

purpose of determining the territorial extent of the jurisdiction of a sheriff of a 

sheriffdom, whether generally or in relation to a particular case or description of case. 

(5) This section is subject to an order under section 41(1). 

 

41 Power to confer all-Scotland jurisdiction for specified cases 

(1) The Scottish Ministers may by order provide that the jurisdiction of a sheriff of a 20 

specified sheriffdom sitting at a specified sheriff court extends territorially throughout 

Scotland for the purposes of dealing with specified types of civil proceedings. 

(2) In subsection (1), “specified” means specified in an order under that subsection. 

(3) An order under subsection (1) may be made only with the consent of the Lord President 

of the Court of Session. 25 

(4) An order under subsection (1) does not affect— 

(a) in relation to the sheriffdom specified in the order, the jurisdiction or competence 

of a sheriff of any other sheriffdom to deal with proceedings of the type specified 

in the order, or 

(b) in relation to the sheriff court specified in the order, the jurisdiction or 30 

competence of a sheriff sitting at any other sheriff court to deal with such 

proceedings. 

(5) This section does not apply in relation to proceedings under the Children’s Hearings 

(Scotland) Act 2011. 

   
35 42 Jurisdiction over persons, etc. 

(1) Subsection (2) applies for the purpose of determining the jurisdiction of a sheriff in 

relation to any civil proceedings that may competently be dealt with by a sheriff. 

(2) The proceedings may be brought before the sheriff of a particular sheriffdom if— 
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(a) the defender (or, where there is more than one defender, one of them) resides in 

the sheriffdom, 

(b) the defender (or, where there is more than one defender, one of them) formerly 

resided in the sheriffdom for at least 40 days and the defender— 

(i) has ceased to reside there for fewer than 40 days, and 5 

(ii) has no known residence in Scotland, 

(c) the defender— 

(i) carries on business in the sheriffdom, 

(ii) has a place of business in the sheriffdom, and 

(iii) is cited in the sheriffdom, either personally or at the place of business, 10 

(d) where the defender is not otherwise subject to the jurisdiction of any court in 

Scotland, there has been arrested in the sheriffdom— 

(i) a ship or vessel of which the defender is an owner or part-owner, demise 

charterer or master, or 

(ii) goods, debts, money or other moveable property belonging to the defender, 15 

(e) any property of which the defender is (either individually or as trustee) the owner, 

part-owner, tenant or joint tenant is located in the sheriffdom and the proceedings 

relate to such property or to the defender’s interest in it, 

(f) in proceedings for interdict, the alleged wrong is being committed or threatened to 

be committed in the sheriffdom, 20 

(g) in proceedings relating to a contract— 

(i) the place of execution or performance of the contract is located in the 

sheriffdom, and 

(ii) the defender is personally cited in the sheriffdom, 

(h) in actions of furthcoming or multiplepoinding— 25 

(i) the fund or property that is the subject of the proceedings is located in the 

sheriffdom, or 

(ii) the sheriff otherwise has jurisdiction over the arrestee or holder of the fund 

or property that is the subject of the proceedings, 

(i) the party sued is the pursuer in any proceedings pending in the sheriffdom against 30 

the party suing, 

(j) where the proceedings are founded in delict, the delict was committed in the 

sheriffdom, 

(k) the defender has prorogated the jurisdiction of the sheriff or courts of the 

sheriffdom. 35 

(3) Subsection (2) is subject to— 

(a) section 8 of, and Schedule 1B to, the Domicile and Matrimonial Proceedings Act 

1973, 

(b) the Civil Jurisdiction and Judgments Act 1982, 

(c) Chapter 3 of Part 1 of the Family Law Act 1986, and 40 
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(d) any other enactment or rule of law that applies for the purpose of determining the 

jurisdiction of a sheriff in relation to persons or subject-matter. 

 
Summary sheriffs: civil and criminal competence and jurisdiction 

43 Summary sheriff: civil competence and jurisdiction 

(1) A summary sheriff may, in relation to civil proceedings in the sheriff court, exercise the 5 

jurisdiction and powers that attach to the office of sheriff, but only in relation to the 

proceedings and other matters listed in schedule 1. 

(2) This section does not affect the jurisdiction and competence of a sheriff in relation to the 

proceedings and other matters listed in schedule 1. 

(3) The Scottish Ministers may by order modify schedule 1. 10 

 

44 Summary sheriff: criminal competence and jurisdiction 

(1) A summary sheriff may, in relation to criminal investigations and proceedings (whether 

summary or solemn proceedings), exercise the jurisdiction and powers that attach to the 

office of sheriff. 

(2) Without limiting the generality of subsection (1), the jurisdiction and powers exercisable 15 

by a summary sheriff under that subsection include, in particular, those of a sheriff 

under the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”). 

(3) Despite subsections (1) and (2), a summary sheriff does not have jurisdiction or power 

to do any of the following in solemn criminal proceedings— 

(a) to preside at any of the following diets, other than for the purpose of adjourning 20 

the diet— 

(i) a first diet, 

(ii) a diet under section 76(1) of the 1995 Act, 

(iii) a trial diet, 

(b) to  pass sentence on an offender, or make any other order or disposal in respect of 25 

the conviction of an offender of an offence, 

(c) to review, vary, revoke or discharge any sentence or such other order or disposal.  

(4) This section does not affect the jurisdiction and competence of a sheriff in relation to 

any matter mentioned in subsection (1). 

 

PART 2 30 

THE SHERIFF APPEAL COURT 

CHAPTER 1 

ESTABLISHMENT AND ROLE 

45 The Sheriff Appeal Court 

(1) There is established a court of law to be known as the Sheriff Appeal Court. 35 

(2) The Court consists of judges each to be known as an Appeal Sheriff.   
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46 Jurisdiction and competence 

(1) The Sheriff Appeal Court has jurisdiction and competence to hear and determine appeals 

to such extent as is provided by or under— 

(a) this Act, or 

(b) any other enactment. 5 

(2) The Court’s jurisdiction and competence is exercisable by the Appeal Sheriffs at sittings 

of the Court. 

(3) The Court has all such powers as are, under the law of Scotland, inherently possessed by 

a court of law for the purposes of the discharge of its jurisdiction and competence and 

giving full effect to its decisions. 10 

(4) Subsection (3) is subject to any other provision of this Act or any other enactment that 

restricts or excludes any power of the Court in determining or disposing of an appeal. 

 

47 Status of decisions of the Sheriff Appeal Court in precedent 

(1) A decision of the Sheriff Appeal Court on the interpretation or application of the law is 

binding— 15 

(a) in proceedings before a sheriff anywhere in Scotland, 

(b) in proceedings before a justice of the peace court anywhere in Scotland, 

(c) in proceedings before the Sheriff Appeal Court, except in a case where the Court 

hearing the proceedings is constituted by a greater number of Appeal Sheriffs than 

those constituting the Court which made the decision. 20 

(2) In subsection (1)(a), the reference to proceedings before a sheriff includes, in the case of 

criminal proceedings, a reference to solemn proceedings before a sheriff and jury. 

 

CHAPTER 2 

APPEAL SHERIFFS 

48 Sheriffs principal to be Appeal Sheriffs 25 

(1) Each person who holds office as a sheriff principal also holds office as an Appeal 

Sheriff by virtue of this subsection. 

(2) A person holding office as a sheriff principal ceases to hold office as an Appeal Sheriff 

if the person ceases to hold office as a sheriff principal. 

(3) If a person holding office as a sheriff principal is suspended from that office for any 30 

period, the person is also suspended from office as an Appeal Sheriff for the same 

period. 

 

49 Appointment of sheriffs as Appeal Sheriffs 

(1) The Lord President of the Court of Session may appoint persons holding the office of 

sheriff to hold office also as Appeal Sheriffs. 35 

(2) The Lord President may appoint as many Appeal Sheriffs under subsection (1) as the 

Lord President considers necessary for the purposes of the Sheriff Appeal Court. 
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(3) A person may be appointed under subsection (1) only if the individual has held office as 

a sheriff for at least 5 years. 

(4) The appointment of a sheriff as an Appeal Sheriff does not affect the sheriff’s 

appointment as a sheriff and the sheriff may accordingly continue to act in that capacity. 

(5) A person holding office as an Appeal Sheriff under this section ceases to hold that office 5 

if the person ceases to hold office as a sheriff. 

(6) If a person holding office as an Appeal Sheriff under this section is suspended from the 

office of sheriff for any period, the person is also suspended from office as an Appeal 

Sheriff for the same period. 

(7) The Lord President may, with the consent of a majority of the sheriffs principal, remove 10 

a sheriff from office as an Appeal Sheriff. 

(8) Removal of a sheriff from the office of Appeal Sheriff under subsection (7) does not 

affect the sheriff’s appointment as a sheriff. 

 

50 Re-employment of former Appeal Sheriffs 

(1) The Lord President of the Court of Session may appoint a qualifying former Appeal 15 

Sheriff to act as an Appeal Sheriff during such periods or on such occasions as the Lord 

President may determine. 

(2) The Lord President may make such an appointment only if the appointment appears to 

the Lord President to be expedient as a temporary measure in order to facilitate the 

disposal of business in the Sheriff Appeal Court. 20 

(3) A “qualifying former Appeal Sheriff” is an individual who— 

(a) ceased to hold that office other than by virtue of— 

(i) an order under section 25 (as read with sections 48(2) and 49(5)), or 

(ii) removal from office under section 49(7), and 

(b) has not reached the age of 75. 25 

(4) An individual appointed under subsection (1) is to be treated for all purposes (other than 

for the purposes of section 49) as an Appeal Sheriff and may exercise the jurisdiction 

and powers that attach to the office of Appeal Sheriff. 

(5) An individual’s appointment under subsection (1) ceases when the individual reaches 

the age of 75. 30 

(6) Despite the ending (whether by virtue of subsection (5) or otherwise) of an individual’s 

appointment under subsection (1)— 

(a) the individual may continue to deal with, give judgment in or deal with an 

ancillary matter relating to, a case begun before the individual while acting under 

that appointment, 35 

(b) so far as necessary for that purpose, and for the purpose of any subsequent 

proceedings arising out of the case or matter, the individual is to be treated as 

acting or, as the case may be, having acted under that appointment. 
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51 Expenses 

(1) The Scottish Courts and Tribunals Service may pay to an Appeal Sheriff such sums as it 

may determine in respect of expenses reasonably incurred by the Appeal Sheriff in the 

performance of, or in connection with, the Appeal Sheriff’s duties as such. 

(2) The Scottish Courts and Tribunals Service may— 5 

(a) determine the circumstances in which such sums may be paid, and 

(b) determine different circumstances for different Appeal Sheriffs. 

 

CHAPTER 3 

ORGANISATION OF BUSINESS 

President and Vice President 10 

52 President and Vice President of the Sheriff Appeal Court 

(1) The Lord President of the Court of Session is to appoint, in accordance with this 

section— 

(a) one of the sheriffs principal to be the President of the Sheriff Appeal Court, and 

(b) another sheriff principal to be the Vice President of the Court. 15 

(2) A sheriff principal holds office as President or Vice President for such period as the 

Lord President may determine. 

(3) The President or Vice President may at any time resign office by giving notice in 

writing to the Lord President. 

(4) The Lord President may at any time remove a sheriff principal from office as President 20 

or Vice President. 

(5) If a person holding office as President or Vice President is suspended from office as a 

sheriff principal for any period, the person is also suspended from office as President or, 

as the case may be, Vice President for the same period. 

 

53 President and Vice President: incapacity and suspension 25 

(1) Subsection (2) applies during any period when the President of the Sheriff Appeal 

Court— 

(a) is unable (for any reason) to carry out the functions of the office, or 

(b) is suspended from office. 

(2) During such a period— 30 

(a) the functions of the President are to be carried out instead by the Vice President, 

and 

(b) anything that falls to be done in relation to the President falls to be done instead in 

relation to the Vice President.  

(3) Subsection (4) applies during any period when— 35 

(a) subsection (2) would, but for subsection (4), apply, and 

(b) the Vice President of the Sheriff Appeal Court— 
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(i) is unable (for any reason) to carry out the functions of the President, or 

(ii) is suspended from office. 

(4) During such a period, subsection (2) does not apply and, instead— 

(a) the functions of the President are to be carried out instead by such sheriff principal 

(other than the President or Vice President) as the Lord President of the Court of 5 

Session may appoint to act in place of the President, and 

(b) anything that falls to be done in relation to the President falls to be done instead in 

relation to that sheriff principal. 

 

Disposal of business 

54 President’s responsibility for efficient disposal of business 10 

(1) The President of the Sheriff Appeal Court is responsible for ensuring the efficient 

disposal of business in the Sheriff Appeal Court. 

(2) The President must make such arrangements as appear necessary or expedient for the 

purpose of carrying out the responsibility imposed by subsection (1). 

(3) In particular, the President may provide for the allocation of business among the Appeal 15 

Sheriffs. 

(4) If, in carrying out the responsibility imposed by subsection (1), the President gives a 

direction of an administrative character to a person specified in subsection (5), the 

person must comply with the direction. 

(5) Those persons are— 20 

(a) an Appeal Sheriff, 

(b) an individual appointed under section 50(1) to act as an Appeal Sheriff,  

(c) a member of the staff of the Scottish Courts and Tribunals Service. 

(6) This section is subject to section 2(2)(a) and (2A) of the Judiciary and Courts (Scotland) 

Act 2008 (the Head of the Scottish Judiciary’s responsibility for efficient disposal of 25 

business in the Scottish courts). 

 
Sittings 

55 Sittings of the Sheriff Appeal Court 

(1) Sittings of the Sheriff Appeal Court may be held at any place in Scotland designated by 

virtue of this Act for the holding of sheriff courts. 30 

(2) More than one sitting of the Court may take place at the same time, and at different 

places. 

(3) The President of the Sheriff Appeal Court may by order prescribe— 

(a) the number of sittings of the Court that are to be held at each place at which they 

may be held, 35 

(b) the days on which, and the times at which, those sittings are to be held, and 

(c) the descriptions of business to be disposed of at those sittings. 
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(4) The President must publish notice of the matters prescribed by an order under 

subsection (3) in such manner as the President thinks appropriate in order to bring those 

matters to the attention of persons having an interest in them. 

(5) Subsection (3) is subject to section 2(2)(a) and (2A) of the Judiciary and Courts 

(Scotland) Act 2008. 5 

 

56 Rehearing of pending case by a larger Court 

(1) Subsection (2) applies where, in relation to any appeal pending before the Sheriff 

Appeal Court, the Appeal Sheriffs constituting the Court— 

(a) consider the appeal to be one of particular difficulty or importance, or 

(b) are equally divided on any matter, whether of fact or law. 10 

(2) The Appeal Sheriffs may appoint the appeal to be reheard at another sitting of the Court 

constituted by such larger number of Appeal Sheriffs as may be necessary for the proper 

disposal of the appeal. 

 

CHAPTER 4 

ADMINISTRATION 15 

Clerks 

57 Clerk of the Sheriff Appeal Court 

(1) The Scottish Courts and Tribunals Service must appoint a person holding office as a 

sheriff clerk also to hold the office of Clerk of the Sheriff Appeal Court. 

(2) A person’s appointment as Clerk of the Sheriff Appeal Court does not affect the 20 

person’s appointment as a sheriff clerk. 

(3) A person holding office as Clerk of the Sheriff Appeal Court ceases to hold that office if 

the person ceases to hold office as a sheriff clerk. 

(4) Otherwise, a person’s appointment as Clerk of the Sheriff Appeal court— 

(a) lasts for such period, and 25 

(b) is on such other terms and conditions, 

as the Scottish Courts and Tribunals Service may determine. 

(5) In this section, “sheriff clerk” does not include sheriff clerk depute. 

 

58 Deputy Clerks of the Sheriff Appeal Court 

(1) The Scottish Courts and Tribunals Service may appoint individuals to be Deputy Clerks 30 

of the Sheriff Appeal Court. 

(2) The number of Deputy Clerks is for the Scottish Courts and Tribunals Service to 

determine. 

(3) An individual’s appointment as Deputy Clerk— 

(a) lasts for such period, and 35 

(b) is on such other terms and conditions, 
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as the Scottish Courts and Tribunals Service may determine. 

(4) An individual may hold office as a Deputy Clerk of the Sheriff Appeal Court at the same 

time as holding office as clerk, or deputy or assistant clerk, of another court. 

 

59 Clerk and Deputy Clerks: further provision 

(1) The Clerk and Deputy Clerks of the Sheriff Appeal Court are also members of staff of 5 

the Scottish Courts and Tribunals Service. 

(2) Accordingly, a reference in any enactment to the staff of the Scottish Courts and 

Tribunals Service includes, except where the context requires otherwise, a reference to 

the Clerk and Deputy Clerks of the Sheriff Appeal Court. 

(3) The Clerk of the Sheriff Appeal Court may, with the consent of the Scottish Courts and 10 

Tribunals Service, delegate the carrying out of any of the Clerk’s functions to— 

(a) a Deputy Clerk of the Sheriff Appeal Court, or 

(b) any other member of staff of the Scottish Courts and Tribunals Service. 

(4) Subsection (5) applies in relation to any period during which— 

(a) the office of Clerk of the Sheriff Appeal Court is vacant, or 15 

(b) the holder of that office is for any reason unable to carry out the functions of the 

office. 

(5) The Scottish Courts and Tribunals Service may make arrangements for the functions of 

the Clerk of the Sheriff Appeal Court to be carried out during the period referred to in 

subsection (4) by— 20 

(a) a Deputy Clerk of the Sheriff Appeal Court, or 

(b) any other member of staff of the Scottish Courts and Tribunals Service. 

(6) The Scottish Courts and Tribunals Service may give such instructions to the Clerk of the 

Sheriff Appeal Court, or a person carrying out the Clerk’s functions under subsection 

(5), as it considers necessary for the purposes of this Act; and the Clerk or, as the case 25 

may be, such person must comply with any such instructions. 

 
Records 

60 Records of the Sheriff Appeal Court 

(1) A record of the Sheriff Appeal Court is authenticated by being signed by— 

(a) an Appeal Sheriff, or 30 

(b) the Clerk of the Court. 

(2) A record authenticated in accordance with subsection (1), or a certified copy of such a 

record or of an extract of such a record, is sufficient evidence of the facts recorded in the 

record. 

(3) In this section— 35 

“certified copy” means a copy certified by the Clerk of the Sheriff Appeal Court 

as a true copy, 
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“record” means any interlocutor, decree, minute or other document by which the 

proceedings and decisions of the Sheriff Appeal Court are recorded. 

 

PART 3 

CIVIL PROCEDURE 

CHAPTER 1 5 

SHERIFF COURT 

Civil jury trials 

61 Civil jury trials in an all-Scotland sheriff court 

(1) This section applies in relation to relevant proceedings before a sheriff sitting at an all-

Scotland sheriff court. 10 

(2) If the proceedings are remitted to probation, they must be tried by jury unless— 

(a) the parties agree otherwise, or 

(b) special cause is shown. 

(3) Facts or circumstances constitute special cause for the purposes of subsection (2)(b) 

only if they would constitute special cause for the purpose of section 9(b) of the Court of 15 

Session Act 1988 (allowing of proof by Lord Ordinary). 

(4) The questions to be put to the jury are to be— 

(a) approved by the sheriff, and 

(b) specified by the sheriff in an interlocutor. 

(5) The jury is to consist of 12 jurors. 20 

(6) The interlocutor of the sheriff under subsection (4) is sufficient authority for the sheriff 

clerk to summon the jurors. 

(7) Proceedings which are to be tried by jury under this section are referred to in this 

Chapter as “jury proceedings”. 

(8) In this section— 25 

“all-Scotland sheriff court” means a sheriff court specified in an order under 

section 41(1), 

“relevant proceedings” means proceedings— 

(a) of a type specified in an order under section 41(1), and 

(b) which would be a jury action within the meaning of section 11 of the Court 30 

of Session Act 1988 if the same proceedings were (disregarding section 

39)— 

(i) taken by an action in the Court of Session, and 

(ii) remitted to probation there. 

 

62 Selection of the jury 35 

(1) The jurors for the trial in jury proceedings are to be selected in open court by ballot. 
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(2) Each party to the proceedings may challenge the selection of any juror whose name is 

drawn in the ballot. 

(3) A party may, under subsection (2), at any time during the selection of jurors— 

(a) challenge the selection of up to 4 jurors without having to give a reason, and 

(b) challenge the selection of any other juror, provided a reason for the challenge is 5 

stated. 

 

63 Application to allow the jury to view property 

(1) A party to jury proceedings may apply to the sheriff to allow the jury to view any 

heritable or moveable property relevant to the proceedings. 

(2) Where an application is made under subsection (1), the sheriff may grant the application 10 

if the sheriff considers it proper and necessary for the jury to view the property. 

 

64 Discharge or death of juror during trial 

(1) In jury proceedings, the sheriff may, in the course of the trial, discharge a member of the 

jury from further service on the jury if satisfied that the juror— 

(a) is, by reason of illness, unable to continue to serve on the jury, or 15 

(b) should, for any other reason, be discharged from further service on the jury. 

(2) Subsections (3) and (4) apply where a member of the jury— 

(a) is discharged under subsection (1), or 

(b) dies. 

(3) So long as there remain at least 10 members of the jury— 20 

(a) the remaining members of the jury are in all respects deemed to constitute the jury 

for the purpose of the trial, and 

(b) any verdict returned by the remaining members of the jury, whether unanimous or 

by majority, is to have the same force and effect as if it were a unanimous or, as 

the case may be, majority verdict of the whole number of the jury. 25 

(4) If there remain fewer than 10 members of the jury, the sheriff must— 

(a) discharge the jury, and 

(b) order the proceedings to be tried by another jury.  

 

65 Trial to proceed despite objection to opinion and direction of the sheriff 

In jury proceedings, despite any objection being taken in the course of the trial to the 30 

opinion and direction of the sheriff— 

(a) the trial is to proceed, and 

(b) the jury are to return their verdict and, where necessary, assess damages. 

 

66 Return of verdict 

(1) In jury proceedings, the sheriff must, at the end of the sheriff’s charge to the jury, direct 35 

the jury to select one of their members to speak for them when returning their verdict. 
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(2) The jury may at any time return a verdict by a simple majority of their members. 

(3) Subsection (4) applies if the jury— 

(a) have been enclosed for at least 3 hours, and 

(b) at the end of that time are unable to agree a verdict or to return a verdict by 

majority. 5 

(4) The sheriff may— 

(a) discharge the jury without their having returned a verdict, and 

(b) order the proceedings to be tried by another jury. 

(5) When the verdict is returned, it is to be— 

(a) declared orally in open court by the juror selected under subsection (1), and 10 

(b) taken down in writing by the sheriff clerk before the jury is discharged. 

(6) In jury proceedings containing a claim for damages, where the jury return a verdict for 

the pursuer, the jury must also assess the amount of damages. 

(7) The verdict of the jury is final so far as relating to the facts found by the jury. 

(8) Subsection (7) is subject to sections 67 and 69.  15 

 

67 Application for new trial 

(1) After the jury have returned their verdict in jury proceedings, any party to the 

proceedings may, on any ground specified in subsection (2), apply to the Sheriff Appeal 

Court for a new trial.  

(2) The grounds are— 20 

(a) the sheriff misdirected the jury, 

(b) undue admission or rejection of evidence, 

(c) the verdict is contrary to the evidence, 

(d) damages awarded are excessive or inadequate, 

(e) new evidence or information has come to light since the trial, 25 

(f) any other ground essential to the justice of the case. 

(3) On an application under subsection (1), the Sheriff Appeal Court may grant or refuse a 

new trial. 

(4) Subsection (3) is subject to section 68. 

(5) Where the Court grants a new trial— 30 

(a) the verdict of the jury is set aside, and 

(b) the proceedings are to be tried by another jury. 

(6) Subsection (7) applies where— 

(a) an application is made under subsection (1) on the ground that the verdict is 

contrary to the evidence, and 35 

(b) after hearing the parties, the Sheriff Appeal Court is unanimously of the opinion 

that— 
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(i) the ground is established, and 

(ii) it has before it all the relevant evidence that could reasonably be expected 

to be obtained in relation to the proceedings. 

(7) The Court may, instead of granting a new trial— 

(a) set aside the verdict of the jury, and 5 

(b) enter judgment for the party unsuccessful at the trial. 

 

68 Restrictions on granting a new trial 

(1) Subsection (2) applies where— 

(a) an application is made under section 67(1) on the ground of undue admission of 

evidence, and 10 

(b) the Sheriff Appeal Court is of the opinion that exclusion of the evidence in 

question could not have led to a different verdict from the one actually returned. 

(2) The Court must refuse to grant a new trial. 

(3) Subsection (4) applies where— 

(a) an application is made under section 67(1) on the ground of undue rejection of 15 

documentary evidence, and 

(b) the Sheriff Appeal Court is of the opinion that the documents in question would 

not have affected the jury’s verdict. 

(4) The Court must refuse to grant a new trial. 

(5) Subsection (6) applies where— 20 

(a) an application is made under section 67(1), and 

(b) the Sheriff Appeal Court is of the opinion that— 

(i) the only ground for granting a new trial is that damages awarded are 

excessive or inadequate, and 

(ii) a new trial is essential to the justice of the case. 25 

(6) The Court may grant a new trial restricted to the question of the amount of damages 

only. 

(7) On an application under section 67(1)— 

(a) the Sheriff Appeal Court may not grant a new trial except in conformity with the 

opinion of a majority of the Appeal Sheriffs hearing the application, and 30 

(b) in the case of equal division, the Court must refuse to grant a new trial. 

 

69 Verdict subject to opinion of the Sheriff Appeal Court 

(1) This section applies in relation to any jury proceedings in which the sheriff has directed 

the jury on any matter. 

(2) A party against whom the verdict of the jury is returned may apply to the Sheriff Appeal 35 

Court for the verdict instead to be entered in the party’s favour. 

(3) On an application under subsection (2), the Court may— 
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(a) set aside the verdict and exercise either of the powers in subsections (4) and (6), 

or 

(b) refuse the application. 

(4) Where the Court is of the opinion— 

(a) that the sheriff’s direction was erroneous, and 5 

(b) that the party making the application was entitled to the verdict in whole or in 

part, 

it may direct the verdict to be entered in that party’s favour. 

(5) The Court may direct the verdict to be so entered— 

(a) either in whole or in part, and 10 

(b) either absolutely or on such terms as the Court thinks fit. 

(6) Where the Court is of the opinion that it is necessary to do so, it may order the 

proceedings to be tried by another jury. 

 

Simple procedure 

70 Simple procedure 15 

(1) For the purposes of the procedure and practice in civil proceedings in the sheriff court, 

there is to be a form of procedure to be known as “simple procedure”. 

(2) Subject to the provisions of this Part, further provision about simple procedure is to be 

made by act of sederunt under section 97. 

(3) The following types of proceedings may only be brought subject to simple procedure— 20 

(a) proceedings for payment of a sum of money not exceeding £5,000, 

(b) actions of multiplepoinding where the value of the fund or property that is the 

subject of the action does not exceed £5,000, 

(c) actions of furthcoming where the value of the arrested fund or subject does not 

exceed £5,000, 25 

(d) actions ad factum praestandum, other than actions in which there is claimed, in 

addition or as an alternative to a decree ad factum praestandum, a decree for 

payment of a sum of money exceeding £5,000, 

(e) proceedings for the recovery of possession of heritable property or moveable 

property, other than proceedings in which there is claimed, in addition or as an 30 

alternative to a decree for such recovery, a decree for payment of a sum of money 

exceeding £5,000. 

(4) Subsection (3)(a) is subject to section 71. 

(5) The calculation of a sum for the time being mentioned in subsection (3) is to be 

determined in accordance with provision made by the Court of Session by act of 35 

sederunt. 

(6) An act of sederunt under subsection (5) may make different provision for different 

purposes. 

(7) Proceedings that— 
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(a) are subject to simple procedure under subsection (3) or by virtue of section 79, or 

(b) are brought subject to simple procedure under section 71, 

are referred to in this Part as a “simple procedure case”. 

(8) References in subsection (3) to a sum of money is to that amount exclusive of interest 

and expenses. 5 

(9) The Scottish Ministers may by order substitute for any sum for the time being specified 

in this section a different sum. 

 

71 Proceedings for aliment of small amounts under simple procedure 

(1) Subsection (2) applies to a claim for aliment only (whether or not expenses are also 

sought) under section 2 of the Family Law (Scotland) Act 1985 (actions for aliment). 10 

(2) The claim may be brought subject to simple procedure if the aliment claimed does not 

exceed— 

(a) in respect of a child under the age of 18 years, the sum of £35 per week, and 

(b) in any other case, the sum of £70 per week. 

(3) A provision such as is mentioned in subsection (4) does not apply in relation to a claim 15 

brought subject to simple procedure under subsection (2). 

(4) The provision referred to in subsection (3) is provision in any enactment— 

(a) limiting the jurisdiction of a sheriff in a simple procedure case by reference to any 

amount, or 

(b) limiting the period for which a decree granted by a sheriff is to have effect. 20 

(5) The Scottish Ministers may by order substitute for any sum for the time being 

mentioned in subsection (2) a different sum. 

 

72 Rule-making: matters to be taken into consideration 

The power to make provision relating to simple procedure by act of sederunt under 

section 97 is to be exercised so far as possible with a view to ensuring that the sheriff 25 

before whom a simple procedure case is conducted— 

(a) is able to identify the issues in dispute, 

(b) may negotiate with the parties with a view to securing a settlement, 

(c) may otherwise assist the parties in reaching a settlement, 

(d) can adopt a procedure that is appropriate to and takes account of the particular 30 

circumstances of the case. 

 

73 Service of documents 

(1) An act of sederunt under section 97 may permit a party to a simple procedure case, in 

such circumstances as may be specified in the act, to require the sheriff clerk to effect 

service of any document relating to the case on behalf of the party. 35 

(2) In subsection (1)— 
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(a) the reference to a party to a simple procedure case includes a reference to a 

description of such a party as may be specified in an act of sederunt mentioned in 

that subsection, 

(b) the reference to any document relating to the case includes a reference to a 

description of any such document as may be so specified. 5 

 

74 Evidence in simple procedure cases 

(1) Any enactment or rule of law that prevents evidence being led on grounds of 

admissibility before a court of law does not apply in simple procedure cases. 

(2) The evidence, if any, given in simple procedure cases is not to be recorded. 

 

75 Transfer of cases to simple procedure 10 

(1) This section applies to any civil proceedings in the sheriff court that are being conducted 

otherwise than as a simple procedure case. 

(2) The parties to the proceedings may, at any stage, make a joint application for the 

proceedings to continue subject to simple procedure if, at the time of making the 

application, any order sought either— 15 

(a) could competently be sought in a simple procedure case, or 

(b) could not competently be sought in such a case by reason only of the fact that the 

order would relate to a sum of money that exceeds the limits specified in section 

70(3) or 71(2). 

(3) Where such a joint application is made, the sheriff must direct that the proceedings are 20 

to continue subject to simple procedure for all purposes (including appeal). 

 

76 Transfer of cases from simple procedure 

(1) A party to a simple procedure case may, at any stage, make an application for the case 

not to proceed subject to simple procedure. 

(2) Where such an application is made, the sheriff may direct that the proceedings are no 25 

longer subject to simple procedure. 

(3) Where a direction is made under subsection (2), the proceedings are to continue for all 

purposes (including appeal) subject to such procedure as would have been applicable to 

them had they not been subject to simple procedure. 

 

77 Expenses in simple procedure cases 30 

(1) The Scottish Ministers may by order provide that— 

(a) in such category of simple procedure cases as may be prescribed in the order, no 

award of expenses may be made, 

(b) in such other category of simple procedure cases as may be so prescribed, any 

expenses awarded may not exceed such sum as may be so prescribed.  35 

(2) The categories of simple procedure cases mentioned in subsection (1) may be prescribed 

by reference to— 

(a) the value of the claim in the cases, 
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(b) the subject matter of the claim in the cases. 

(3) Categories may be prescribed subject to specified exceptions. 

(4) An order under subsection (1) does not apply— 

(a) to simple procedure cases such as those mentioned in subsection (5), 

(b) in relation to an appeal to the Sheriff Appeal Court from any decision in a simple 5 

procedure case, or  

(c) to a simple procedure case in respect of which a direction under subsection (7) is 

made. 

(5) The simple procedure cases referred to in subsection (4)(a) are those in which— 

(a) the defender— 10 

(i) has not stated a defence, 

(ii) having stated a defence, has not proceeded with it, or 

(iii) having stated and proceeded with a defence, has not acted in good faith as 

to its merits, or 

(b) a party to the case has behaved unreasonably in relation to the case. 15 

(6) Subsection (7) applies where the sheriff in a simple procedure case is of the opinion that 

a difficult question of law, or a question of fact of exceptional complexity, is involved. 

(7) The sheriff may, at any stage, on the application of any party to the case, direct that an 

order under subsection (1) is not to apply in relation to the case. 

 

78 Appeals from simple procedure cases 20 

(1) An appeal may be taken to the Sheriff Appeal Court on a point of law only against a 

decision of the sheriff constituting final judgment in a simple procedure case. 

(2) Otherwise, a decision of the sheriff in such a case is not subject to review. 

 

79 Transitional provision: summary causes 

(1) Any reference, however expressed, in a pre-commencement enactment to proceedings 25 

being subject to summary cause procedure is, on and after the coming into force of this 

section, to be construed as a reference to proceedings being subject to simple procedure. 

(2) Accordingly, any reference to proceedings being taken by way of summary cause is to 

be construed as a reference to proceedings being subject to simple procedure. 

(3) In subsection (1), “pre-commencement enactment” means any enactment passed or 30 

made before this section comes into force. 

 

Interdicts and other orders: effect outside sheriffdom 

80 Interdicts having effect in more than one sheriffdom 

(1) A sheriff has competence to grant an interdict having effect in relation to conduct at 

places outside the sheriff’s sheriffdom as well as at places within the sheriff’s 35 

sheriffdom. 

(2) In this section, “interdict” includes “interim interdict”. 
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81 Proceedings for breach of an extended interdict 

(1) In this section, “extended interdict” means an interdict granted by a sheriff, by virtue of 

section 80(1), having effect in relation to conduct at places outside the sheriff’s 

sheriffdom. 

(2) Proceedings for breach of an extended interdict may be brought before a sheriff of the 5 

sheriffdom— 

(a) in which the defender is domiciled, 

(b) in which the interdict was granted, 

(c) in which the alleged breach occurred. 

(3) A sheriff before whom proceedings for breach of an extended interdict are brought may 10 

make an order transferring the proceedings to a sheriff of another sheriffdom (whether 

or not one mentioned in subsection (2)) if satisfied that it would be more appropriate for 

the proceedings to be dealt with by a sheriff of the other sheriffdom.  

(4) A sheriff may make an order under subsection (3)— 

(a) on the application of a party to the proceedings, or 15 

(b) on the sheriff’s own initiative. 

(5) Where an order is made under subsection (3), a sheriff of the sheriffdom to whom the 

proceedings are to be transferred has jurisdiction and competence to consider and 

determine the proceedings. 

(6) This section does not affect any power that a sheriff has to decline jurisdiction in any 20 

case. 

 

82 Power to enable sheriff to make orders having effect outside sheriffdom 

(1) In this section, “relevant order” means an order— 

(a) which a sheriff has competence and jurisdiction to make in civil proceedings, but 

(b) which, apart from this section, the sheriff could make only so as to have effect or 25 

be enforceable within the sheriff’s sheriffdom. 

(2) The Scottish Ministers may by order provide for a sheriff to have competence to make 

relevant orders having effect (and being capable of being enforced) outside the sheriff’s 

sheriffdom as well as within that sheriffdom (referred to in this section as “extended 

competence”). 30 

(3) An order under subsection (2) may— 

(a) make provision in relation to all relevant orders or in relation only to specified 

categories or descriptions of relevant order, 

(b) make different provision in relation to different categories or descriptions of 

relevant order, 35 

(c) provide for a sheriff to have extended competence only— 

(i) in such circumstances, 

(ii) in relation to such civil proceedings, or 

(iii) subject to such conditions, 
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as are specified in the order, 

(d) make provision about jurisdiction in relation to proceedings for relevant orders, 

(e) make provision for the transfer of proceedings for relevant orders between 

different sheriffdoms, 

(f) make provision about the enforcement of orders made in the exercise of extended 5 

competence (including provision about jurisdiction in relation to enforcement 

proceedings). 

(4) Subsection (3) does not affect the generality of section 122(1). 

(5) In subsection (1), “order”— 

(a) includes “interim order”, but 10 

(b) does not include an interdict or an interim interdict. 

 
Execution of deeds relating to heritage 

83 Power of sheriff to order sheriff clerk to execute deed relating to heritage 

(1) This section applies where— 

(a) an action relating to heritable property is before a sheriff, or 15 

(b) it appears to a sheriff that an order under this section is necessary to implement a 

decree of a sheriff relating to heritable property. 

(2) The sheriff may make an order such as is mentioned in subsection (4)— 

(a) on an application by the grantee of any deed relating to the heritable property, and 

(b) if satisfied as to the matters mentioned in subsection (3). 20 

(3) The matters are that the grantor of any deed relating to the heritable property— 

(a) cannot be found,  

(b) refuses to execute the deed, 

(c) is unable, or otherwise fails, to execute the deed. 

(4) The order is one— 25 

(a) dispensing with the execution of the deed by the grantor, and  

(b) directing the sheriff clerk to execute the deed. 

(5) A deed executed by the sheriff clerk in accordance with a direction in an order under 

this section has the same force and effect as if it had been executed by the grantor. 

(6) In this section— 30 

“grantor”, in relation to a deed relating to the heritable property, means a person 

who is under an obligation to execute the deed, 

“grantee” means the person to whom that obligation is owed. 
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Interim orders 

84 Interim orders 

(1) A sheriff may, on the application of a party to any civil proceedings before the sheriff, 

make— 

(a) such interim order as the sheriff thinks fit in relation to— 5 

(i) the possession of any heritable or movable property to which the 

proceedings relate, 

(ii) the subject matter of the proceedings, 

(b) an interim order ad factum praestandum. 

(2) Subsection (1) does not apply in relation to proceedings under the Children’s Hearings 10 

(Scotland) Act 2011. 

 

CHAPTER 2 

COURT OF SESSION 

85 Judicial review 

After section 27 of the Court of Session Act 1988, insert— 15 

“Applications to the supervisory jurisdiction of the Court 

27A Time limits 

(1) An application to the supervisory jurisdiction of the Court must be made before 

the end of— 

(a) the period of 3 months beginning with the date on which the grounds 20 

giving rise to the application first arise, or 

(b) such longer period as the Court considers equitable having regard to all 

the circumstances. 

(2) Subsection (1) does not apply to an application to the supervisory jurisdiction 

of the Court which, by virtue of any enactment, is to be made before the end of 25 

a period shorter than the period of 3 months mentioned in that subsection 

(however that shorter period may be expressed). 

 

27B Requirement for permission 

(1) No proceedings may be taken in respect of an application to the supervisory 

jurisdiction of the Court unless the Court has granted permission for the 30 

application to proceed. 

(2) Subject to subsection (3), the Court may grant permission under subsection (1) 

for an application to proceed only if it is satisfied that— 

(a) the applicant can demonstrate a sufficient interest in the subject matter of 

the application, and 35 

(b) the application has a real prospect of success. 
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(3) Where the application relates to a decision of the Upper Tribunal for Scotland 

in an appeal from the First-tier Tribunal for Scotland under section 41 of the 

Tribunals (Scotland) Act 2014, the Court may grant permission under 

subsection (1) for the application to proceed only if it is satisfied that— 

(a) the applicant can demonstrate a sufficient interest in the subject matter of 5 

the application, 

(b) the application has a real prospect of success, and 

(c) either— 

(i) the application would raise an important point of principle or 

practice, or 10 

(ii) there is some other compelling reason for allowing the application 

to proceed. 

(4) The Court may grant permission under subsection (1) for an application to 

proceed— 

(a) subject to such conditions as the Court thinks fit, 15 

(b) only on such of the grounds specified in the application as the Court 

thinks fit. 

(5) The Court may decide whether or not to grant permission without an oral 

hearing having been held. 

 

27C Oral hearings where permission refused, etc. 20 

(1) Subsection (2) applies where, in relation to an application to the supervisory 

jurisdiction of the Court— 

(a) the Court— 

(i) refuses permission under subsection 27B(1) for the application to 

proceed, or 25 

(ii) grants permission for the application to proceed subject to 

conditions or only on particular grounds, and 

(b) the Court decides to refuse permission, or grant permission as mentioned 

in paragraph (a)(ii), without an oral hearing having been held. 

(2) The person making the application may, within the period of 7 days beginning 30 

with the day on which that decision is made, request a review of the decision at 

an oral hearing. 

(3) A request under subsection (2) must be considered by a different Lord 

Ordinary from the one who refused permission or granted permission as 

mentioned in subsection (1)(a)(ii). 35 

(4) Where a request under subsection (2) is granted, the oral hearing must be 

conducted before a different Lord Ordinary from the one who refused or so 

granted permission. 

(5) At a review following a request under subsection (2), the Court must consider 

whether to grant permission for the application to proceed; and subsections (2), 40 

(3) and (4) of section 27B apply for that purpose. 

47



42 Courts Reform (Scotland) Bill 

Part 3—Civil procedure 

Chapter 3—Remit of cases between courts 

 

(6) Section 28 does not apply— 

(a) where subsection (2) applies, or 

(b) in relation to the refusal of a request made under subsection (2). 

 

27D Appeals following oral hearings 

(1) Subsection (2) applies where, after an oral hearing to determine whether or not 5 

to grant permission for an application to the supervisory jurisdiction of the 

Court to proceed, the Court— 

(a) refuses permission for the application to proceed, or 

(b) grants permission for the application to proceed subject to conditions or 

only on particular grounds. 10 

(2) The person making the application may appeal under this section to the Inner 

House (but may not appeal under any other provision of this Act). 

(3) In an appeal under subsection (2), the Inner House must consider whether to 

grant permission for the application to proceed; and subsections (2), (3) and (4) 

of section 27B apply for that purpose. 15 

(4) In subsection (1), the reference to an oral hearing is to an oral hearing whether 

following a request under section 27C(2) or otherwise.”. 

 

86 Interim orders 

In section 47 of the Court of Session Act 1988 (interim interdict and other interim 

orders), after subsection (2) insert— 20 

“(2A) The power under subsection (2) to make an order includes, in particular, power 

to make an order ad factum praestandum (including an interim order).”. 

 

87 Warrants for ejection 

After section 47 of the Court of Session Act 1988, insert— 

“47A Power to grant warrant for ejection 25 

 In any proceedings where the Court has competence to grant a decree of 

removing, it also has competence to grant a warrant for ejection.”. 

 

CHAPTER 3 

REMIT OF CASES BETWEEN COURTS 

88 Remit of cases to the Court of Session 30 

(1) Subsection (2) applies to any civil proceedings before a sheriff that are— 

(a) proceedings that the Court of Session also has competence and jurisdiction to deal 

with, 

(b) not proceedings to which section 39 applies, and 

(c) not subject to simple procedure. 35 
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(2) On the application of any of the parties to the proceedings, the sheriff may, at any stage, 

remit the proceedings to the Court of Session if the sheriff considers that the importance 

or difficulty of the proceedings makes it appropriate to do so. 

(3) Subsection (4) applies to any civil proceedings before a sheriff that are— 

(a) proceedings to which section 39 applies,  5 

(b) proceedings that the Court of Session would (but for that section) also have 

competence and jurisdiction to deal with, and 

(c) not subject to simple procedure. 

(4) On the application of any of the parties to the proceedings, the sheriff may, at any stage, 

request the Court of Session to allow the proceedings to be remitted to that Court if the 10 

sheriff considers that there are exceptional circumstances justifying such a remit. 

(5) On receiving a request under subsection (4), the Court of Session may, on special cause 

shown, allow the proceedings to be remitted to the Court. 

(6) In considering a request under subsection (4) the Court may take into account the 

business and other operational needs of the Court. 15 

(7) If the Court of Session allows the proceedings to be remitted to that Court, the sheriff is 

to remit the proceedings to that Court.  

(8) Where the proceedings are remitted to the Court of Session under subsection (7), the 

proceedings may be dealt with and disposed of by that Court despite section 39(2). 

(9) A decision of the sheriff on an application under subsection (2) may be appealed to the 20 

Sheriff Appeal Court. 

(10) A decision of the sheriff on an application under subsection (4) is final and no appeal 

may be taken against it. 

(11) A decision of the Court of Session on a request under subsection (4) is final and no 

appeal may be taken against it. 25 

(12) But subsections (10) and (11) do not prevent a further application or request under 

subsection (4) in relation to the same proceedings. 

 

89 Remit of cases from the Court of Session 

(1) Subsection (2) applies to any proceedings in the Court of Session if— 

(a) they are proceedings that a sheriff also has competence and jurisdiction to deal 30 

with, 

(b) they would be proceedings to which section 39 applies but for the fact that 

subsection (1)(b)(ii) of that section is not satisfied, and 

(c) despite the value of any order sought, the Court considers, at any stage, that the 

value of any order likely to be granted in the proceedings is likely to be less than 35 

the sum specified in that subsection. 

(2) The Court must remit the proceedings to an appropriate sheriff, unless the Court 

considers that there are special reasons for not doing so. 

(3) In considering the matter in subsection (1)(c), the Court is to assume— 

(a) that liability for the order sought is established, and 40 
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(b) that there will, where appropriate, be no deduction for contributory negligence. 

(4) Subsection (5) applies to any proceedings in the Court of Session if— 

(a) they are proceedings that a sheriff also has competence and jurisdiction to deal 

with, but 

(b) are not proceedings to which paragraph (b) or (c) of subsection (1) applies. 5 

(5) The Court may, at any stage, remit the proceedings to an appropriate sheriff if the Court 

considers that the nature of the proceedings makes it appropriate to do so. 

(6) The Court may remit proceedings under subsection (2) or (5)— 

(a) on the application of any party to the proceedings, or 

(b) on its own initiative. 10 

(7) In considering whether to remit proceedings under subsection (2) or (5), the Court may 

take into account the business and other operational needs of the Court.   

(8) In this section, “an appropriate sheriff” means, in relation to proceedings remitted from 

the Court of Session under this section, a sheriff having competence and jurisdiction to 

deal with the proceedings sitting at such sheriff court as the Court may, at the time of the 15 

remit, specify. 

 

90 Remit of cases to the Scottish Land Court 

(1) Subsection (2) applies to any proceedings before a sheriff where the matter to which the 

proceedings relate could competently be determined by the Scottish Land Court under— 

(a) the Agricultural Holdings (Scotland) Act 1991, or 20 

(b) the Agricultural Holdings (Scotland) Act 2003. 

(2) The sheriff may, at any stage, remit the proceedings to the Scottish Land Court if the 

sheriff considers that it is appropriate to do so. 

(3) The sheriff may remit proceedings under subsection (2)— 

(a) on the application of any party to the proceedings, or 25 

(b) on the sheriff’s own initiative. 

(4) A decision of the sheriff to remit, or not to remit, the proceedings under subsection (2) is 

final and no appeal may be taken against it. 

 

CHAPTER 4 

LAY REPRESENTATION FOR NON-NATURAL PERSONS 30 

91 Key defined terms 

(1) This section applies for the purposes of the interpretation of this Chapter. 

(2) “Non-natural person” means— 

(a) a company (whether incorporated in the United Kingdom or elsewhere), 

(b) a limited liability partnership, 35 

(c) any other partnership, 
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(d) an unincorporated association of persons. 

(3) “Lay representative” means an individual who is not a legal representative. 

(4) “Legal representative” means— 

(a) a solicitor, 

(b) an advocate, or 5 

(c) a person having a right to conduct litigation, or a right of audience, by virtue of 

section 27 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990. 

(5) An individual holds a relevant position with a non-natural person if the individual— 

(a) in the case of a company, is a director or secretary of the company, 

(b) in the case of a limited liability partnership, is a member of the partnership, 10 

(c) in the case of any other partnership, is a partner in the partnership, 

(d) in the case of an unincorporated association, is a member or office holder of the 

association. 

(6) For the purposes of section 92, an individual also holds a relevant position with a non-

natural person if the individual is an employee of the non-natural person. 15 

(7) References to conducting proceedings are references to exercising, in relation to the 

proceedings, a function or right (including a right of audience) that a legal representative 

could exercise in the proceedings. 

 

92 Lay representation in simple procedure cases 

(1) This section applies in any simple procedure case to which a non-natural person is a 20 

party. 

(2) A lay representative may conduct proceedings in the case on behalf of the non-natural 

person if— 

(a) the lay representative holds a relevant position with the non-natural person, 

(b) the responsibilities of the lay representative in that position do not consist wholly 25 

or mainly of conducting legal proceedings on behalf of the non-natural person or 

another person, 

(c) the lay representative is authorised by the non-natural person to conduct the 

proceedings, 

(d) the lay representative does not have a personal interest in the subject matter of the 30 

proceedings, and 

(e) the lay representative is not the subject of an order such as is mentioned in section 

94(2)(f). 

(3) In subsection (2)(d), “personal interest” means an interest other than one that anyone 

holding the position that the lay representative holds with the non-natural person would 35 

have. 

(4) Subsection (2) is subject to provision made by an act of sederunt under section 94. 
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93 Lay representation in other proceedings 

(1) This section applies in civil proceedings (other than a simple procedure case) to which a 

non-natural person is a party. 

(2) A lay representative may, if the court grants permission, conduct the proceedings on 

behalf of the non-natural person. 5 

(3) The court may grant permission if satisfied that— 

(a) the non-natural person is unable to pay for the services of a legal representative to 

conduct the proceedings, 

(b) the lay representative is a suitable person to conduct the proceedings, and 

(c) it is in the interests of justice to grant permission. 10 

(4) For the purposes of subsection (3)(b), a lay representative is a suitable person to conduct 

the proceedings if— 

(a) the lay representative holds a relevant position with the non-natural person, 

(b) the responsibilities of the lay representative in that position do not consist wholly 

or mainly of conducting legal proceedings on behalf of the non-natural person or 15 

another person, 

(c) the lay representative is authorised by the non-natural person to conduct the 

proceedings, 

(d) the lay representative does not have a personal interest in the subject matter of the 

proceedings, and 20 

(e) the lay representative is not the subject of an order such as is mentioned in section 

94(2)(f). 

(5) In subsection (4)(d), “personal interest” means an interest other than one that anyone 

holding the position that the lay representative holds with the non-natural person would 

have. 25 

(6) For the purposes of subsection (3)(c), in deciding whether it is in the interests of justice 

to grant permission, the court must have regard, in particular, to— 

(a) the non-natural person’s prospects of success in the proceedings, and 

(b) the likely complexity of the proceedings. 

(7) Subsection (2) is subject to provision made by an act of sederunt under section 94. 30 

(8) In this section— 

“civil proceedings” means civil proceedings in— 

(a) the Court of Session, 

(b) the Sheriff Appeal Court, or 

(c) the sheriff court, 35 

“the court”, in the case of proceedings in the sheriff court, means the sheriff. 

 

94 Lay representation: supplementary provision 

(1) The Court of Session may, by act of sederunt, make further provision about— 
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(a) the granting of permission under section 93, and 

(b) the conduct of proceedings by lay representatives by virtue of this Chapter. 

(2) Provision under subsection (1) may include, in particular, provision— 

(a) about the procedure to be followed in considering applications for permission 

under section 93 (including provision for applications to be considered in 5 

chambers and without hearing the parties), 

(b) regulating the conduct of lay representatives in exercising a function or right by 

virtue of this Chapter, 

(c) about the authorisation of lay representatives for the purposes of this Chapter, 

(d) imposing conditions on the exercise by lay representatives of a function or right 10 

by virtue of this Chapter or enabling the court to impose such conditions in 

particular cases, 

(e) enabling the court, in particular cases, to withdraw a lay representative’s right to 

exercise a function or right by virtue of this Chapter if the representative 

contravenes provision made by virtue of the act of sederunt, 15 

(f) enabling the court to make an order preventing a lay representative from 

conducting any proceedings before any court on behalf of non-natural persons,  

(g) enabling the court, in awarding expenses against a non-natural person in any case, 

to find a lay representative jointly and severally liable for the expenses. 

(3) An act of sederunt under subsection (1) may make different provision for different 20 

purposes. 

(4) In this section, “the court”, in the case of proceedings in the sheriff court, means the 

sheriff. 

 

CHAPTER 5 

JURY SERVICE 25 

95 Jury service 

(1) The Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 is amended in 

accordance with this section. 

(2) In section 1 (qualification of jurors)— 

(a) in subsection (1)— 30 

(i) the words “to subsections (2) and (3) below and” are repealed, and 

(ii) for paragraph (b) substitute— 

“(b) is not less than 18 years of age;”. 

(b) subsections (1A), (2) and (3) are repealed, 

(c) in subsection (5), the words “under subsection (2) or (3) above or” are repealed. 35 

(3) In section 1A (excusal of jurors in relation to criminal proceedings)— 

(a) in each of subsections (1), (2) and (3), the words “in relation to criminal 

proceedings” are repealed, 
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(b) in subsection (3), for “(a)(iii)” substitute “(ab)”, 

(c) the title of the section becomes “Excusal of jurors as of right”. 

(4) In Part III of Schedule 1 (persons excusable from jury service as of right), in Group F, 

for paragraphs (a) and (aa) substitute— 

“(a) persons who have served as a juror in the period of 5 years ending with 5 

the date on which the person is cited first to attend; 

(aa) persons who have attended for jury service, but have not served as a 

juror, in the period of 2 years ending with the date on which the person is 

cited first to attend; 

(ab) persons who have attained the age of 71;”.   10 

 

CHAPTER 6 

REGULATION OF PROCEDURE AND FEES 

Procedure 

96 Power to regulate procedure etc. in the Court of Session 

In the Court of Session Act 1988, for sections 5 (power to regulate procedure etc. by act 15 

of sederunt) and 5A (rules for lay representation) substitute— 

“5 Power to regulate procedure etc. in the Court of Session 

(1) The Court may by act of sederunt make provision for or about— 

(a) the procedure and practice to be followed in proceedings in the Court, 

(b) any matter incidental or ancillary to such proceedings. 20 

(2) Without limiting that generality, the power in subsection (1) includes power to 

make provision for or about— 

(a) execution or diligence following on such proceedings, 

(b) avoiding the need for, or mitigating the length and complexity of, such 

proceedings, including— 25 

(i) encouraging settlement of disputes and the use of alternative 

dispute resolution procedures, 

(ii) action to be taken before such proceedings are brought by persons 

who will be party to the proceedings, 

(c) other aspects of the conduct and management of such proceedings, 30 

including the use of technology, 

(d) simplifying the language used in connection with such proceedings or 

matters incidental or ancillary to them, 

(e) the form of any document to be used in connection with such 

proceedings, matters incidental or ancillary to them or matters specified 35 

in this subsection, 

(f) appeals against a decision of the Court, 

(g) applications that may be made to the Court, 
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(h) time limits in relation to proceedings mentioned in subsection (1), 

matters incidental or ancillary to them or matters specified in this 

subsection, 

(i) the steps that the Court may take where there has been an abuse of 

process by a party to such proceedings, 5 

(j) expenses that may be awarded to parties to such proceedings, 

(k) other payments such parties may be required to make in respect of their 

conduct relating to such proceedings, 

(l) the payment, investment or application of any sum of money awarded in 

such proceedings to or in respect of a person under a legal disability, 10 

(m) the representation of parties to such proceedings, and others, including 

representation by persons who— 

(i) are neither solicitors nor advocates, or 

(ii) do not have the right to conduct litigation, or a right of audience, 

by virtue of section 27 of the Law Reform (Miscellaneous 15 

Provisions) (Scotland) Act 1990, 

(n) the functions and rights of persons appointed by the Court in connection 

with such proceedings, 

(o) witnesses and evidence, including modifying the rules of evidence as 

they apply to such proceedings, 20 

(p) the quorum for a Division of the Inner House considering purely 

procedural matters and, in the case of an extra Division, as to which 

judge is to preside and to sign any judgment or interlocutor pronounced 

by the extra Division, 

(q) such other matters as the Court thinks necessary or appropriate for the 25 

purposes of carrying out or giving effect to the provisions of any 

enactment (including this Act) relating to such proceedings or matters 

incidental or ancillary to them. 

(3) An act of sederunt under subsection (1) may make— 

(a) incidental, supplemental, consequential, transitional, transitory or saving 30 

provision,  

(b) provision amending, repealing or revoking any enactment (whether 

passed or made before or after this section comes into force) relating to 

matters with respect to which an act of sederunt may be made, 

(c) different provision for different purposes. 35 

(4) This section is without prejudice to— 

(a) any enactment that enables the Court to make rules (by act of sederunt or 

otherwise) regulating the practice and procedure to be followed in 

proceedings to which this section applies, or 

(b) the inherent powers of the Court.”. 40 
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97 Power to regulate procedure etc. in the sheriff court and the Sheriff Appeal Court 

(1) The Court of Session may by act of sederunt make provision for or about— 

(a) the procedure and practice to be followed in civil proceedings in the sheriff court 

or in the Sheriff Appeal Court, 

(b) any matter incidental or ancillary to such proceedings. 5 

(2) Without limiting that generality, the power in subsection (1) includes power to make 

provision for or about— 

(a) execution or diligence following on such proceedings, 

(b) avoiding the need for, or mitigating the length and complexity of, such 

proceedings, including— 10 

(i) encouraging settlement of disputes and the use of alternative dispute 

resolution procedures, 

(ii) action to be taken before such proceedings are brought by persons who will 

be party to the proceedings, 

(c) other aspects of the conduct and management of such proceedings, including the 15 

use of technology, 

(d) simplifying the language used in connection with such proceedings or matters 

incidental or ancillary to them, 

(e) the form of any document to be used in connection with such proceedings, matters 

incidental or ancillary to them or matters specified in this subsection, 20 

(f) appeals against a decision of a sheriff or the Sheriff Appeal Court, 

(g) applications that may be made to a sheriff or the Sheriff Appeal Court, 

(h) time limits in relation to proceedings mentioned in subsection (1), matters 

incidental or ancillary to them or matters specified in this subsection, 

(i) the steps that a sheriff or the Sheriff Appeal Court may take where there has been 25 

an abuse of process by a party to such proceedings, 

(j) expenses that may be awarded to parties to such proceedings, 

(k) other payments such parties may be required to make in respect of their conduct 

relating to such proceedings, 

(l) the payment, investment or application of any sum of money awarded in such 30 

proceedings to or in respect of a person under a legal disability, 

(m) the representation of parties to such proceedings, and others, including 

representation by persons who— 

(i) are neither solicitors nor advocates, or 

(ii) do not have the right to conduct litigation, or a right of audience, by virtue 35 

of section 27 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 

1990, 

(n) the functions and rights of persons appointed by a sheriff or the Sheriff Appeal 

Court in connection with such proceedings, 

(o) witnesses and evidence, including modifying the rules of evidence as they apply 40 

to such proceedings, 
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(p) the quorum for sittings of the Sheriff Appeal Court, 

(q) determining which Appeal Sheriff is to preside at such sittings, 

(r) such other matters as the Court of Session thinks necessary or appropriate for the 

purposes of carrying out or giving effect to the provisions of any enactment 

(including this Act) relating to such proceedings or matters incidental or ancillary 5 

to them. 

(3) Nothing in an act of sederunt under subsection (1) is to derogate from the provisions of 

sections 70 to 78 (simple procedure). 

(4) An act of sederunt under subsection (1) may make— 

(a) incidental, supplemental, consequential, transitional, transitory or saving 10 

provision,  

(b) provision amending, repealing or revoking any enactment relating to matters with 

respect to which an act of sederunt under subsection (1) may be made, 

(c) different provision for different purposes. 

(5) Before making an act of sederunt under subsection (1) with respect to any matter, the 15 

Court of Session must— 

(a) consult the Scottish Civil Justice Council, and 

(b) take into consideration any views expressed by the Council with respect to that 

matter. 

(6) Subsection (5) does not apply in relation to an act of sederunt that embodies, with or 20 

without modifications, draft rules submitted by the Scottish Civil Justice Council to the 

Court of Session. 

(7) This section is without prejudice to— 

(a) any enactment that enables the Court of Session to make rules (by act of sederunt 

or otherwise) regulating the practice and procedure to be followed in proceedings 25 

to which this section applies, or 

(b) the inherent powers of a sheriff or the Sheriff Appeal Court. 

 
Fees 

98 Power to regulate fees in the Court of Session 

In the Court of Session Act 1988, after section 5 (as substituted by section 96 of this 30 

Act) insert— 

“5ZA Power to regulate fees 

(1) The Court may, in relation to any proceedings in the Court (including any 

execution or diligence following such proceedings), by act of sederunt make 

provision for or about the fees of— 35 

(a) solicitors, 

(b) messengers-at-arms, 

(c) persons acting under the Execution of Diligence (Scotland) Act 1926, 

(d) witnesses, 
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(e) shorthand writers, 

(f) such other persons, or persons of such descriptions, as the Scottish 

Ministers may by order specify. 

(2) An act of sederunt under subsection (1) may not make any provision for or 

about the fees that the Scottish Ministers may regulate under or by virtue of 5 

section 33 of the Legal Aid (Scotland) Act 1986 (fees and outlays of solicitors 

and counsel). 

(3) An act of sederunt under subsection (1) and an order under subsection (1)(f) 

may make— 

(a) incidental, supplemental, consequential, transitional, transitory or saving 10 

provision, 

(b) different provision for different purposes. 

(4) Before making an order under subsection (1)(f), the Scottish Ministers must 

consult the Lord President. 

(5) An act of sederunt under subsection (1) is subject to the negative procedure. 15 

(6) An order under subsection (1)(f) is subject to the negative procedure.”. 

 

99 Power to regulate fees in the sheriff court and the Sheriff Appeal Court 

(1) The Court of Session may, in relation to civil proceedings in the sheriff court or the 

Sheriff Appeal Court (including any execution or diligence following such proceedings), 

by act of sederunt make provision for or about the fees of— 20 

(a) solicitors, 

(b) sheriff officers, 

(c) persons acting under the Execution of Diligence (Scotland) Act 1926, 

(d) witnesses, 

(e) shorthand writers, 25 

(f) such other persons, or persons of such descriptions, as the Scottish Ministers may 

by order specify. 

(2) An act of sederunt under subsection (1) may not make any provision for or about the 

fees that the Scottish Ministers may regulate under or by virtue of section 33 of the 

Legal Aid (Scotland) Act 1986 (fees and outlays of solicitors and counsel). 30 

(3) An act of sederunt under subsection (1) may make— 

(a) incidental, supplemental, consequential, transitional, transitory or saving 

provision, 

(b) different provision for different purposes. 

(4) Before making an order under subsection (1)(f), the Scottish Ministers must consult the 35 

Lord President of the Court of Session. 

(5) An act of sederunt under subsection (1) is subject to the negative procedure. 
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CHAPTER 7 

VEXATIOUS PROCEEDINGS 

100 Vexatious litigation orders 

(1) The Inner House may, on the application of the Lord Advocate, make a vexatious 

litigation order in relation to a person (a “vexatious litigant”). 5 

(2) A vexatious litigation order is an order which has either or both of the following 

effects— 

(a) the vexatious litigant may institute civil proceedings only with the permission of a 

judge of the Outer House, 

(b) the vexatious litigant may take a specified step in specified ongoing civil 10 

proceedings only with such permission. 

(3) In subsection (2)(b)— 

(a) “specified ongoing civil proceedings” means civil proceedings which— 

(i) were instituted by the vexatious litigant before the order was made, and 

(ii) are specified in the order, 15 

(b) “specified step” means a step specified in the order. 

(4) A vexatious litigation order has effect— 

(a) during such period as is specified in the order, or 

(b) if no period is so specified, indefinitely. 

(5) In this section and section 101— 20 

(a) “the Inner House” means the Inner House of the Court of Session, 

(b) “the Outer House” means the Outer House of the Court of Session, 

(c) “vexatious litigant” means, in relation to a vexatious litigation order, the person to 

whom the order relates, 

(d) “vexatious litigation order” means an order made under subsection (1). 25 

 

101 Vexatious litigation orders: further provision 

(1) The Inner House may make a vexatious litigation order in relation to a person only if 

satisfied that the person has habitually and persistently, without any reasonable ground 

for doing so— 

(a) instituted vexatious civil proceedings, or 30 

(b) made vexatious applications to the court in the course of civil proceedings 

(whether or not instituted by the person). 

(2) For the purpose of subsection (1), it does not matter whether the proceedings— 

(a) were instituted in Scotland or elsewhere, 

(b) involved the same parties or different parties. 35 

(3) A copy of a vexatious litigation order must be published in the Edinburgh Gazette. 
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(4) A judge of the Outer House may grant permission to a vexatious litigant to institute civil 

proceedings or, as the case may be, to take a step in such proceedings only if satisfied 

that there is a reasonable ground for the proceedings or the taking of the step. 

(5) The decision of the judge to refuse to grant permission under subsection (4) is final. 

(6) Subsection (7) applies in relation to civil proceedings instituted in any court by a 5 

vexatious litigant before the Inner House makes a vexatious litigation order in relation to 

the vexatious litigant. 

(7) The court may— 

(a) make such order as it sees fit in consequence of the vexatious litigation order, 

(b) make an order disposing of the proceedings if it is satisfied that there is no 10 

reasonable ground for the proceedings. 

(8) In subsection (7), the reference to the court is to the Court of Session, the sheriff or, as 

the case may be, the Sheriff Appeal Court. 

 

102 Power to make orders in relation to vexatious behaviour 

(1) The Scottish Ministers may by regulations confer on the Court of Session, a sheriff or 15 

the Sheriff Appeal Court the power to make an order of a kind mentioned in subsection 

(2) in relation to a person who has behaved in a vexatious manner in civil proceedings 

before the court. 

(2) The order referred to in subsection (1) is an order that the person may do any of the 

following only with the permission of the court— 20 

(a) take such a step in those proceedings as is specified in the order, 

(b) take such a step as is so specified in such other civil proceedings (whether in that 

court or in a different court) as are so specified, 

(c) institute civil proceedings in such a court as is so specified. 

(3) For the purpose of subsection (1), a person behaves in a vexatious manner in civil 25 

proceedings if the person— 

(a) institutes the proceedings and they are vexatious, or 

(b) makes a vexatious application in the course of the proceedings (whether or not 

they were instituted by the person. 

(4) Regulations under subsection (1) may include provision for— 30 

(a) an order to be made on the application of a party to the proceedings or on the 

court’s own initiative, 

(b) circumstances in which the court may make an order, and the requirements as to 

permission which may be imposed in an order in those circumstances,  

(c) the factors which the court may take into account in deciding whether to make an 35 

order (including the person’s behaviour in other civil proceedings, whether in 

Scotland or elsewhere), 

(d) the courts in relation to which an order may have effect, 

(e) the maximum period for which an order may have effect, 

(f) the effect of an order in any other respects. 40 
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(5) The Scottish Ministers must consult the Lord President of the Court of Session before 

making regulations under subsection (1). 

(6) Regulations under subsection (1)— 

(a) are subject to the negative procedure, 

(b) may make different provision for different purposes, 5 

(c) may make incidental, supplemental, consequential, transitional, transitory or 

saving provision. 

(7) In this section, the references to the court are to the Court of Session, the sheriff or, as 

the case may be, the Sheriff Appeal Court. 

 

PART 4 10 

CIVIL APPEALS 

Appeals to the Sheriff Appeal Court 

103 Abolition of appeal from a sheriff to the sheriff principal 

(1) No appeal may be taken to the sheriff principal against any decision of a sheriff in civil 

proceedings. 15 

(2) Subsection (3) applies to any provision of any pre-commencement enactment that— 

(a) provides for an appeal to the sheriff principal from any decision of a sheriff in 

civil proceedings, or 

(b) restricts or excludes any such appeal. 

(3) The provision has effect as if for the reference to the sheriff principal there were 20 

substituted a reference to the Sheriff Appeal Court. 

(4) In subsection (2), “pre-commencement enactment” means an enactment passed or made 

before this section comes into force. 

 

104 Appeal from a sheriff to the Sheriff Appeal Court 

(1) An appeal may be taken to the Sheriff Appeal Court, without the need for permission, 25 

against— 

(a) a decision of a sheriff constituting final judgment in civil proceedings, or 

(b) any decision of a sheriff in civil proceedings— 

(i) granting, refusing or recalling an interdict, whether interim or final, 

(ii) granting interim decree for payment of money other than a decree for 30 

expenses, 

(iii) making an order ad factum praestandum, 

(iv) sisting an action, 

(v) allowing, refusing or limiting the mode of proof, or 

(vi) refusing a reponing note. 35 
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(2) An appeal may be taken to the Sheriff Appeal Court against any other decision of a 

sheriff in civil proceedings if the sheriff, on the sheriff’s own initiative or on the 

application of any party to the proceedings, grants permission for the appeal. 

(3) In an appeal to the Sheriff Appeal Court, the Court may allow further proof. 

(4) This section does not affect any other right of appeal to the Sheriff Appeal Court under 5 

any other enactment. 

(5) This section does not affect any right of appeal against any decision of a sheriff to the 

Court of Session under any other enactment. 

(6) This section is subject to any provision of this or any other enactment that restricts or 

excludes a right of appeal from a sheriff to the Sheriff Appeal Court. 10 

 

105 Sheriff Appeal Court’s powers of disposal in appeals 

(1) In determining an appeal under section 104, the Court has power to— 

(a) grant such disposal as the Court sees fit, including by (in whole or in part)— 

(i) adhering to the decision that is subject to the appeal, 

(ii) recalling the decision, 15 

(iii) varying the decision, 

(iv) remitting the case back to the sheriff, 

(v) dismissing the appeal, 

(b) make such incidental or interim orders as may be necessary, and 

(c) determine any incidental or other issue that needs to be determined for the purpose 20 

of doing justice in the appeal. 

(2) Subsection (1)— 

(a) does not affect the generality of section 46(3), but 

(b) is subject to any other provision of this Act or any other enactment that restricts or 

excludes any power of the Court in determining or disposing of an appeal. 25 

 

106 Remit of appeal from the Sheriff Appeal Court to the Court of Session 

(1) This section applies in relation to an appeal to the Sheriff Appeal Court against a 

decision of a sheriff in civil proceedings. 

(2) The Sheriff Appeal Court may— 

(a) on the application of a party to the appeal, and 30 

(b) if satisfied that the appeal raises a complex or novel point of law, 

remit the appeal to the Court of Session. 

(3) Where an appeal is remitted to the Court of Session under subsection (2), the Court of 

Session may deal with and dispose of the appeal as if it had originally been made direct 

to that Court. 35 
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Appeals to the Court of Session 

107 Appeal from the Sheriff Appeal Court to the Court of Session 

(1) An appeal may be taken to the Court of Session against a decision of the Sheriff Appeal 

Court constituting final judgment in civil proceedings, but only— 

(a) with the permission of the Sheriff Appeal Court, or 5 

(b) if that Court has refused permission, with the permission of the Court of Session. 

(2) The Sheriff Appeal Court or the Court of Session may grant permission under 

subsection (1) only if the Court considers that— 

(a) the appeal would raise an important point of principle or practice, or 

(b) there is some other compelling reason for the Court of Session to hear the appeal. 10 

(3) This section does not affect any other right of appeal against any decision of the Sheriff 

Appeal Court to the Court of Session under any other enactment. 

(4) This section is subject to any provision of any other enactment that restricts or excludes 

a right of appeal from the Sheriff Appeal Court to the Court of Session. 

 

108 Appeal from the sheriff principal to the Court of Session 15 

(1) An appeal may be taken to the Court of Session against a decision of a sheriff principal 

constituting a final judgment in relevant civil proceedings. 

(2) This section does not affect any other right of appeal against any decision of a sheriff 

principal to the Court of Session under any other enactment. 

(3) This section is subject to any provision of any other enactment that restricts or excludes 20 

any right of appeal from a sheriff principal to the Court of Session. 

(4) In subsection (1), “relevant civil proceedings” means civil proceedings (other than an 

appeal) under an enactment that provides for the proceedings to be brought before a 

sheriff principal rather than a sheriff. 

 

109 Appeals: granting of leave or permission and assessment of grounds of appeal  25 

In the Court of Session Act 1988, after section 31 insert— 

“31A Power to provide for single judge of Inner House to determine leave or 

permission and assess grounds of appeal 

(1) The Court may by act of sederunt provide for any applications to the Court for 

leave or permission to appeal to the Inner House to be determined by a single 30 

judge of the Inner House. 

(2) The Court may by act of sederunt provide for— 

(a) any appeal proceedings to be considered initially (and, where required, 

after leave or permission to appeal has been granted) by a single judge of 

the Inner House, and 35 

(b) for the single judge to decide, by reference to whether the grounds of 

appeal or any of them are arguable— 

(i) whether the appeal proceedings should be allowed to proceed in 

the Inner House, and 
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(ii) if so, on which grounds. 

(3) An act of sederunt under subsection (1) or (2)— 

(a) must include provision— 

(i) about the procedure to be followed in the proceedings before the 

single judge, including provision for the parties to be heard before 5 

the judge makes a decision, 

(ii) for review, on the application of any party to the proceedings, of 

the decision of the single judge by a Division of the Inner House, 

(iii) about the grounds on which the decision may be so reviewed, 

(iv) about the procedure to be followed in such a review, 10 

(v) about the matters that may be considered in such a review and the 

powers available to the Division on disposing of the review, and 

(b) may make different provision in relation to different types of— 

(i) applications for leave or permission, 

(ii) appeal proceedings. 15 

(4) Subject to any provision made in an act of sederunt by virtue of subsection 

(3)(a)(ii) to (v), the decision of any single judge under an act of sederunt under 

subsection (1) or (2) is final. 

(5) Subsection (6) applies in appeal proceedings in which— 

(a) a single judge has granted leave or permission for the appeal by virtue of 20 

subsection (1), and 

(b) the judge’s decision is subject to review by a Division of the Inner House 

by virtue of subsection (3)(a)(ii). 

(6) Where this subsection applies, the reference in subsection (2)(a) to leave or 

permission to appeal having been granted is a reference to its having been 25 

confirmed following review by the Division of the Inner House. 

(7) In subsection (2)(a), “appeal proceedings” means proceedings on— 

(a) a reclaiming application under section 28 (reclaiming against decisions 

of a Lord Ordinary), 

(b) an application under section 29 (application for a new trial), 30 

(c) an application under section 31 (application to overturn jury verdict), 

(d) an appeal from the Sheriff Appeal Court under section 107 of the Courts 

Reform (Scotland) Act 2014, 

(e) an appeal from a sheriff principal under section 108 of that Act, 

(f) any other appeal taken to the Court (whether under an enactment or 35 

otherwise).”. 

 
Effect of appeal 

110 Effect of appeal 

(1) This section applies to— 
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(a) an appeal to the Sheriff Appeal Court under section 104 (including such an appeal 

remitted to the Court of Session under section 106), and 

(b) an appeal to the Court of Session under section 107 or 108. 

(2) In the appeal, all of the decisions pronounced in the original proceedings are open to 

review. 5 

(3) Any party to the original proceedings may insist in the appeal even though the party is 

not the one who initiated the appeal. 

(4) An appeal to which this section applies does not prevent the immediate execution of any 

of the following, which may continue to have effect despite the appeal until recalled— 

(a) a warrant to take inventories, 10 

(b) a warrant to place effects in custody for the interim, 

(c) a warrant for interim preservation, 

(d) an interim interdict. 

(5) In this section, the “original proceedings” means the proceedings in which the decision 

that is the subject of the appeal was pronounced. 15 

 
Appeals to the Supreme Court 

111 Appeals to the Supreme Court 

In the Court of Session Act 1988, for section 40 (appeals to the Supreme Court: 

appealable interlocutors) substitute— 

“40 Appeals to the Supreme Court 20 

(1) An appeal may be taken to the Supreme Court against a decision of the Inner 

House mentioned in subsection (2), but only— 

(a) with the permission of the Inner House, or 

(b) if the Inner House has refused permission, with the permission of the 

Supreme Court. 25 

(2) The decisions are— 

(a) a decision constituting final judgment in any proceedings, 

(b) a decision, on an application under section 29, to grant or refuse a new 

trial in any proceedings, 

(c) any other decision in any proceedings if— 30 

(i) there is a difference of opinion among the judges making the 

decision, or 

(ii) the decision is one sustaining a preliminary defence and dismissing 

the proceedings. 

(3) An appeal may be taken to the Supreme Court against any other decision of the 35 

Inner House in any proceedings, but only with the permission of the Inner 

House. 
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 (4) In an appeal against a decision mentioned in subsection (2)(b), the Supreme 

Court has the same powers as the Inner House had in relation to the application 

under section 29, including, in particular, the powers under sections 29(3) and 

30(3). 

(5) No appeal may be taken to the Supreme Court against any decision of a Lord 5 

Ordinary. 

(6) But subsection (5) does not affect the operation of subsections (1) and (3) in 

relation to a decision of the Inner House in a review of a decision of a Lord 

Ordinary. 

(7) In an appeal to the Supreme Court under this section against a decision of the 10 

Inner House in any proceedings, all prior decisions in the proceedings are open 

to review by the Supreme Court. 

(8) This section is subject to— 

(a) sections 27(5) and 32(5), 

(b) any provision of any other enactment that restricts or excludes an appeal 15 

from the Court of Session to the Supreme Court. 

(9) This section does not affect any right of appeal from the Court of Session to the 

Supreme Court that arises apart from this section. 

(10) In this section— 

 “final judgment”, in relation to any proceedings, means a decision 20 

which, by itself or taken along with prior decisions in the proceedings, 

disposes of the subject matter of the proceedings on its merits, even 

though judgment may not have been pronounced on every question 

raised or expenses found due may not have been modified, taxed or 

decerned for, 25 

 “preliminary defence”, in relation to any proceedings, means a defence 

that does not relate to the merits of the proceedings. 

 

40A Permission for appeal under section 40 

(1) An application to the Inner House for permission to take an appeal under 

section 40(1) or (3) must be made— 30 

(a) within the period of 28 days beginning with the date of the decision 

against which the appeal is to be taken, or 

(b) within such longer period as the Inner House considers equitable having 

regard to all the circumstances. 

(2) An application to the Supreme Court for permission to take an appeal under 35 

section 40(1) must be made— 

(a) within the period of 28 days beginning with the date on which the Inner 

House refuses permission for the appeal, or 

(b) within such longer period as the Supreme Court considers equitable 

having regard to all the circumstances. 40 
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(3) The Inner House or the Supreme Court may grant permission for an appeal 

under section 40(1) or (3) only if the Inner House or, as the case may be, the 

Supreme Court considers that the appeal raises arguable points of law that are 

of general public importance which ought to be considered by the Supreme 

Court.”. 5 

 

PART 5 

CRIMINAL APPEALS 

Appeals from summary criminal proceedings 

112 Appeals to the Sheriff Appeal Court from summary criminal proceedings 

(1) There are transferred to and vested in the Sheriff Appeal Court all the powers and 10 

jurisdiction of the High Court of Justiciary (whether under an enactment or otherwise) 

so far as relating to appeals from courts of summary criminal jurisdiction. 

(2) Subsection (1) does not apply to the nobile officium of the High Court. 

(3) Schedule 2 (which modifies the Criminal Procedure (Scotland) Act 1995 in consequence 

of subsection (1)) has effect. 15 

 

113 Appeals from the Sheriff Appeal Court to the High Court 

In the Criminal Procedure (Scotland) Act 1995, after Part X (appeals from summary 

proceedings), insert— 

“PART 10ZA 

APPEALS FROM SHERIFF APPEAL COURT 20 

194ZB Appeal from the Sheriff Appeal Court 

(1) An appeal on a point of law may be taken to the High Court against any 

decision of the Sheriff Appeal Court in criminal proceedings, but only with the 

permission of the High Court. 

(2) An appeal under subsection (1) may be taken by any party to the appeal in the 25 

Sheriff Appeal Court. 

(3) The High Court may give permission for an appeal under subsection (1) only if 

the Court considers that— 

(a) the appeal would raise an important point of principle or practice, or 

(b) there is some other compelling reason for the Court to hear the appeal. 30 

(4) An application for permission for an appeal under subsection (1) must be made 

before the end of the period of 14 days beginning with the day on which the 

decision of the Sheriff Appeal Court that would be the subject of the appeal 

was made. 

(5) The High Court may extend the period of 14 days mentioned in subsection (4) 35 

if satisfied that doing so is justified by exceptional circumstances. 

 

194ZC Appeals: applications and procedure 

(1) An appeal under section 194ZB(1) is to be made by way of note of appeal. 
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(2) A note of appeal must specify the point of law on which the appeal is being 

made. 

(3) For the purposes of considering and deciding an appeal under section 

194ZB(1)— 

(a) three of the judges of the High Court are to constitute a quorum of the 5 

Court, 

(b) decisions are to be taken by a majority vote of the members of the Court 

sitting (including the presiding judge), 

(c) each judge sitting may pronounce a separate opinion. 

 

194ZD Application for permission for appeal: determination by single judge 10 

(1) An application to the High Court for permission for an appeal under section 

194ZB(1) is to be determined by a single judge of the High Court. 

(2) If the judge gives permission for the appeal, the judge may make comments in 

writing in relation to the appeal. 

(3) If the judge refuses permission for the appeal— 15 

(a) the judge must give reasons in writing for the refusal, and 

(b) where the appellant is on bail and the sentence imposed on the appellant 

on conviction is one of imprisonment, the judge must grant a warrant to 

apprehend and imprison the appellant. 

(4) A warrant under subsection (3)(b) does not take effect until the expiry of the 20 

period of 14 days mentioned in section 194ZE(1) (or, where that period is 

extended under section 194ZE(2) before the period being extended expires, 

until the expiry of the period as so extended) without an application for 

permission having been lodged by the appellant under section 194ZE(1). 

 

194ZE Further application for permission where single judge refuses permission 25 

(1) Where the judge refuses permission for the appeal under section 194ZD, the 

appellant may, within the period of 14 days beginning with the day on which 

intimation of the decision is given under section 194ZF(2), apply again to the 

High Court for permission for the appeal. 

(2) The High Court may extend the period of 14 days mentioned in subsection (1), 30 

or that period as extended under this subsection, whether or not the period to be 

extended has expired. 

(3) The High Court may extend a period under subsection (2) only if satisfied that 

doing so is justified by exceptional circumstances. 

(4) Three of the judges of the High Court are to constitute a quorum for the 35 

purposes of considering an application under subsection (1). 

(5) If the High Court gives permission for the appeal, the Court may make 

comments in writing in relation to the appeal. 

(6) If the High Court refuses permission for the appeal— 

(a) the Court must give reasons in writing for the refusal, and 40 
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(b) where the appellant is on bail and the sentence imposed on the appellant 

on conviction is one of imprisonment, the Court must grant a warrant to 

apprehend and imprison the appellant. 

 

194ZF Applications for permission: further provision  

(1) An application for permission for an appeal under section 194ZB(1) is to be 5 

considered and determined (whether under section 194ZD or 194ZE)— 

(a) in chambers without the parties being present, 

(b) by reference to section 194ZB(3), and 

(c) on the basis of consideration of— 

(i) the note of appeal under section 194ZC(1), and 10 

(ii) such other document or information (if any) as may be specified 

by act of adjournal. 

(2) The Clerk of Justiciary must, as soon as possible, intimate to the appellant or 

the appellant’s solicitor and to the Crown Agent— 

(a) a decision under section 194ZD or 194ZE determining the application 15 

for  permission for an appeal, and 

(b) in the case of a refusal of permission for the appeal, the reasons for the 

decision. 

 

194ZG Restriction of grounds of appeal 

(1) Comments in writing made under section 194ZD(2) or 194ZE(5) may specify 20 

the arguable grounds of appeal (whether or not they were stated in the note of 

appeal) on the basis of which permission for the appeal was given. 

(2) Where the arguable grounds of appeal are specified under subsection (1), the 

appellant may not, except with the permission of the High Court on cause 

shown, found any aspect of the appeal on a ground of appeal stated in the 25 

application for permission but not specified under subsection (1).  

(3) An application by the appellant for permission under subsection (2) must— 

(a) be made before the end of the period of 14 days beginning with the date 

of intimation under section 194ZF(2), and 

(b) be intimated by the appellant to the Crown Agent before the end of that 30 

period. 

(4) The High Court may extend the period of 14 days mentioned in subsection (3) 

if satisfied that doing so is justified by exceptional circumstances. 

(5) The appellant may not, except with the permission of the High Court on cause 

shown, found any aspect of the appeal on a matter not stated in the note of 35 

appeal (or in a duly made amendment or addition to the note of appeal). 

(6) Subsection (5) does not apply in relation to a matter specified as an arguable 

ground of appeal under subsection (1). 
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194ZH Disposal of appeals 

(1) In disposing of an appeal under section 194ZB(1), the High Court may— 

(a) remit the case back to the Sheriff Appeal Court with its opinion and any 

direction as to further procedure in, or disposal of, the case, or 

(b) exercise any power that the Sheriff Appeal Court could have exercised in 5 

relation to disposal of the appeal proceedings before that Court. 

(2) So far as necessary for the purposes or in consequence of the exercise of a 

power by the High Court by virtue of subsection (1)(b)— 

(a) references in Part X to the Sheriff Appeal Court are to be read as 

including references to the High Court, and 10 

(b) references in Part X to a verdict of or sentence passed by the inferior 

court are to be read as incuding references to a verdict of or sentence 

passed by the Sheriff Appeal Court in disposing of the appeal before it. 

(3) Subsections (1)(b) and (2) do not affect any power in relation to the 

consideration or disposal of appeals that the High Court has apart from those 15 

subsections. 

 

194ZI Procedure where appellant in custody 

(1) Section 177 (procedure where appellant in custody) applies in the case where a 

party making an appeal (other than an excepted appeal) under section 

194ZB(1) is in custody as it applies in the case where an appellant making an 20 

application under section 176 is in custody. 

(2) In subsection (1), “excepted appeal” means an appeal against a decision of the 

Sheriff Appeal Court in— 

(a) an appeal under section 32, or 

(b) an appeal under section 177(3). 25 

 

194ZJ Abandonment of appeal 

 An appellant in an appeal under section 194ZB(1) may at any time abandon the 

appeal by minute to that effect— 

(a) signed by the appellant or the appellant’s solicitor, 

(b) lodged with the Clerk of Justiciary, and 30 

(c) intimated to the respondent or the respondent’s solicitor. 

 

194ZK Finality of proceedings 

(1) Every interlocutor and sentence (including disposal or order) pronounced by 

the High Court in disposing of an appeal relating to summary proceedings is 

final and conclusive and not subject to review by any court whatsoever. 35 

(2) Subsection (1) is subject to— 

(a) Part XA and section 288AA, and 

(b) paragraph 13(a) of Schedule 6 to the Scotland Act 1998. 
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(3) It is incompetent to stay or suspend any execution or diligence issuing from the 

High Court under this Part, except for the purposes of an appeal under— 

(a) section 288AA, or 

(b) paragraph 13(a) of Schedule 6 to the Scotland Act 1998. 

 

194ZL Computation of time 5 

 If any period of time specified in this Part expires on a Saturday, Sunday or 

court holiday prescribed for the relevant court, the period is extended to expire 

on the next day which is not a Saturday, Sunday or such a court holiday.”. 

 

114 Power to refer points of law for the opinion of the High Court 

In the Criminal Procedure (Scotland) Act 1995, after section 175, insert— 10 

“175A Power to refer points of law for the opinion of the High Court 

(1) In an appeal under this Part, the Sheriff Appeal Court may refer a point of law 

to the High Court for its opinion if it considers that the point is a complex or 

novel one. 

(2) The Sheriff Appeal Court may make a reference under subsection (1)— 15 

(a) on the application of a party to the appeal proceedings, or 

(b) on its own initiative. 

(3) On giving its opinion on a reference under subsection (1), the High Court may 

also give a direction as to further procedure in, or disposal of, the appeal.”. 

 

115 References by the Scottish Criminal Cases Review Commission 20 

(1) In the Criminal Procedure (Scotland) Act 1995, section 194B (references by the 

Commission) is amended in accordance with this section. 

(2) In subsection (1), after “High Court”, in the first place where those words appear, insert 

“or the Sheriff Appeal Court”. 

(3) After subsection (3), insert— 25 

“(3A) For the purposes of an appeal under Part X of this Act in a case referred to the 

High Court under subsection (1)— 

(a) the High Court may exercise in the case all the powers and jurisdiction 

that the Sheriff Appeal Court would, had the case been an appeal to that 

Court, have had in relation to the case by virtue of section 112 of the 30 

Courts Reform (Scotland) Act 2014, and 

(b) accordingly, Part X of this Act has effect in relation to the case subject to 

the following modifications— 

(i) references to the Sheriff Appeal Court are to be read as references 

to the High Court, 35 

(ii) references to an Appeal Sheriff are to be read as references to a 

judge of the High Court, 

(ii) references to the Clerk of the Sheriff Appeal Court are to be read 

as reference to the Clerk of Justiciary.”. 
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Bail appeals 

116 Bail appeals 

(1) Section 32 of the Criminal Procedure (Scotland) Act 1995 (bail appeals) is amended in 

accordance with this section. 

(2) In each of subsections (1), (2), (3H)(a), (3I), (4), (5) and (7) for “High Court” substitute 5 

“appropriate Appeal Court”. 

(3) For subsections (3D) and (3E) substitute— 

“(3CA) The clerk of the court from which the appeal is to be taken (unless that clerk is 

the Clerk of Justiciary) must— 

(a) send the notice of appeal without delay to the clerk of the appropriate 10 

Appeal Court, and 

(b) before the end of the day after the day of receipt of the notice of appeal, 

send the judge’s report (if provided by then) to the clerk of the 

appropriate Appeal Court.”. 

(4) In each of subsections (3F), (3G) and (10), for “Clerk of Justiciary” in each place it 15 

occurs substitute “clerk of the appropriate Appeal Court”. 

(5) In subsection (3H)— 

(a) for “Where” substitute “In a case where the Sheriff Appeal Court is the 

appropriate Appeal Court, if”, and 

(b) for “(3E)” substitute “(3CA)”. 20 

(6) In each of subsections (4) and (5), for “Lord Commissioner of Justiciary” substitute 

“judge of the appropriate Appeal Court”.  

(7) In subsection (7B)(a), for “High Court” substitute “the appropriate Appeal Court”. 

(8) After subsection (10), insert— 

“(11) In this section— 25 

 “appropriate Appeal Court” means— 

(a) in the case of an appeal under this section against a bail decision of 

the High Court or a judge of the High Court, that Court, 

(b) in the case of an appeal under this section against a bail decision of 

the Sheriff Appeal Court, the High Court, 30 

(c) in the case of an appeal under this section against a bail decision of 

a sheriff (whether in solemn or summary proceedings) or a JP 

court, the Sheriff Appeal Court, 

 “judge of the appropriate Appeal Court” means— 

(a) in a case where the High Court is the appropriate Appeal Court,  35 

judge of that Court, 

(b) in a case where the Sheriff Appeal Court is the appropriate Appeal 

Court, Appeal Sheriff, 

 “the clerk of the appropriate Appeal Court” means— 

(a) in a case where the High Court is the appropriate Appeal Court, 40 

the Clerk of Justiciary, 
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(b) in a case where the Sheriff Appeal Court is the appropriate Appeal 

Court, the Clerk of that Court. 

(12) In a case where the Sheriff Appeal Court is the appropriate Appeal Court, the 

references in subsections (3G)(b) and (10) to the Crown Agent are to be read as 

references to the prosecutor.”. 5 

 

PART 6 

JUSTICE OF THE PEACE COURTS 

117 Establishing, relocating and disestablishing justice of the peace courts 

(1) Section 59 of the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (establishing 

etc. JP courts) is amended in accordance with this section. 10 

(2) In each of subsections (2) and (6), after “may” insert “, following submission of a 

proposal under subsection (7),”. 

(3) For subsections (7) and (7A) substitute— 

“(7) The Scottish Courts and Tribunals Service may, with the agreement of the Lord 

President, submit a proposal to the Scottish Ministers for the making of an 15 

order under subsection (2) or (6). 

(7A) Before submitting a proposal to the Scottish Ministers, the Scottish Courts and 

Tribunals Service must consult such persons as it considers appropriate. 

(7B) If, following submission of a proposal, the Scottish Ministers decide to make 

an order, they must have regard to the proposal in deciding what provision to 20 

make in the order 

(7C) The Scottish Ministers may make an order under subsection (2) or (6) only 

with the consent of— 

(a) the Lord President, and 

(b) the Scottish Courts and Tribunals Service.”. 25 

 

118 Abolition of the office of stipendiary magistrate 

(1) The office of stipendiary magistrate is abolished. 

(2) Subsection (3) applies to a person who, immediately before this section comes into 

force, holds office as a full-time stipendiary magistrate. 

(3) The person is to be appointed, by virtue of this subsection, as a summary sheriff unless 30 

the person declines the appointment. 

(4) Subsection (3) applies regardless of whether the person is qualified for appointment as a 

summary sheriff. 

(5) Subsection (6) applies to a person who, immediately before this section comes into 

force, holds office as a part-time stipendiary magistrate. 35 

(6) The person is to be appointed, by virtue of this subsection, as a part-time summary 

sheriff unless the person declines the appointment. 

(7) Subsection (6) applies regardless of whether the person is qualified for appointment as  a 

part-time summary sheriff. 
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(8) A person appointed— 

(a) as a summary sheriff by virtue of subsection (3) is to be treated for all purposes as 

if appointed as such under section 5(2), 

(b) as a part-time summary sheriff by virtue of subsection (6) is to be treated for all 

purposes as if appointed as such under section 10(1). 5 

 

119 Summary sheriffs to sit in justice of the peace courts 

A summary sheriff of a sheriffdom may constitute, and exercise the jurisdiction and 

powers of, any justice of the peace court established for any sheriff court district in the 

sheriffdom. 

 

PART 7 10 

THE SCOTTISH COURTS AND TRIBUNALS SERVICE 

120 The Scottish Courts and Tribunals Service 

(1) The Scottish Court Service is renamed and is to be known as the Scottish Courts and 

Tribunals Service (“the SCTS”). 

(2) After section 61 of the Judiciary and Courts (Scotland) Act 2008 insert— 15 

“61A Administrative support for the Scottish Tribunals and their members etc. 

(1) The SCTS has the function of providing, or ensuring the provision of, the 

property, services, officers and other staff required for the purposes of— 

(a) the Scottish Tribunals, 

(b) the members of those Tribunals, and 20 

(c) such other tribunals (and their members) as the Scottish Ministers may 

by order specify. 

(2) In carrying out that function, the SCTS must— 

(a) take account, in particular, of the needs of members of the public and 

those involved in proceedings in the tribunals, and 25 

(b) so far as practicable and appropriate, co-operate and co-ordinate activity 

with any other person having functions in relation to the administration 

of justice. 

(3) In this Part, references to— 

(a) the Scottish Tribunals are to the First-tier Tribunal for Scotland and the 30 

Upper Tribunal for Scotland, 

(b) the members of the Scottish Tribunals are to be construed in accordance 

with the Tribunals (Scotland) Act 2014.”. 

(3) Schedule 3, which makes further provision in relation to the Scottish Courts and 

Tribunals Service, has effect. 35 

(4) Any reference in any enactment to the Scottish Court Service is, unless the contrary 

intention appears, to be construed as a reference to the Scottish Courts and Tribunals 

Service. 
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PART 8 

GENERAL 

121 Modifications of enactments 

Schedule 4 makes minor modifications of enactments and modifications consequential 

on the provisions of this Act. 5 

 

122 Subordinate legislation 

(1) Any power of the Scottish Ministers to make an order under this Act includes power to 

make— 

(a) different provision for different purposes or areas, 

(b) incidental, supplemental, consequential, transitional, transitory or saving 10 

provision. 

(2) The following orders are subject to the affirmative procedure— 

(a) an order under section 39(5), 43(3), 70(9), 77(1) or 124(2) or paragraph 3(5) of 

schedule 3, or 

(b) an order under section 126(1) containing provisions which add to, replace or omit 15 

any part of the text of an Act. 

(3) All other orders made by the Scottish Ministers under this Act are subject to negative 

procedure. 

(4) This section does not apply to an order under section 127(2). 

 

123 References to “sheriff” 20 

(1) In this Act, references to a sheriff include references to any other member of the 

judiciary of a sheriffdom, so far as that member has the jurisdiction and competence that 

attaches to the office of sheriff. 

(2) So far as necessary for the purposes, or in consequence, of the exercise by a member of 

the judiciary of a sheriffdom other than a sheriff of the jurisdiction and competence of a 25 

sheriff, references in any other enactment to a sheriff are to be read as including 

references to any of the members of the judiciary of a sheriffdom. 

(3) Subsections (1) and (2) do not apply— 

(a) to references to the office of sheriff, 

(b) to any provision of this Act or any other enactment relating to— 30 

(i) the appointment, retirement, removal or disqualification of sheriffs, 

(ii) the tenure of office of, and oaths to be taken by, sheriffs, 

(iii) the remuneration, allowances or pensions of sheriffs, 

(c) where the context requires otherwise. 

 

124 Definition of “family proceedings” 35 

(1) In this Act, “family proceedings” means proceedings for or in relation to— 

(a) divorce, 
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(b) separation, 

(c) declarator of parentage, 

(d) declarator of non-parentage, 

(e) an order under section 11 of the Children (Scotland) Act 1995 (court orders 

relating to parental responsibilities, etc.) other than an application for the 5 

appointment of a judicial factor mentioned in subsection (2)(g) of that section to 

which Part 1 of the Act of Sederunt (Judicial Factors Rules) 1992 (S.I. 1992/272) 

applies, 

(f) aliment (including affiliation and aliment), 

(g) financial provision after a divorce or annulment in an overseas country within the 10 

meaning of Part 4 of the Matrimonial and Family Proceedings Act 1984 (financial 

provision in Scotland after overseas divorce, etc.), 

(h) an order under the Matrimonial Homes (Family Protection) (Scotland) Act 1981, 

(i) variation or recall of an order mentioned in section 8(1) of the Law Reform 

(Miscellaneous Provisions) (Scotland) Act 1966 (variation and recall by the 15 

sheriff of certain orders made by the Court of Session), 

(j) declarator of marriage, 

(k) declarator of nullity of marriage, 

(l) declarator of recognition, or non-recognition, of a relevant foreign decree within 

the meaning of section 7(9) of the Domicile and Matrimonial Proceedings Act 20 

1973, 

(m) an order under section 28(2) (financial provision where cohabitation ends 

otherwise than by death) or section 29(2) (application by survivor cohabitant for 

provision on intestacy) of the Family Law (Scotland) Act 2006, 

(n) dissolution of civil partnership, 25 

(o) separation of civil partners, 

(p) declarator of nullity of civil partnership, 

(q) an order under Chapter 3 (occupancy rights and tenancies) or Chapter 4 

(interdicts) of Part 3 of the Civil Partnership Act 2004, 

(r) a declarator or other order under section 127 of that Act (attachment), 30 

(s) financial provision after overseas proceedings as provided for in Schedule 11 to 

that Act (financial provision in Scotland after overseas proceedings). 

(2) The Scottish Ministers may by order modify subsection (1). 

 

125 Interpretation 

(1) In this Act, unless the context requires otherwise— 35 

“advocate” means a member of the Faculty of Advocates, 

“civil proceedings” includes— 

(a) proceedings under the Children’s Hearings (Scotland) Act 2011, and 

(b) proceedings for contempt of court where the contempt— 

(i) arises in, or in connection with, civil proceedings, or 40 
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(ii) relates to an order made in civil proceedings, 

“decision”, in relation to a sheriff, judge or court, includes interlocutor, order or 

judgment,  

“sheriff clerk” includes sheriff clerk depute, 

“final judgment” means a decision which, by itself, or taken along with previous 5 

decisions, disposes of the subject matter of proceedings, even though judgment 

may not have been pronounced on every question raised or expenses found due 

may not have been modified, taxed or decerned for, 

“solicitor” means a solicitor enrolled in the roll of solicitors kept under section 7 

of the Solicitors (Scotland) Act 1980. 10 

(2) In this Act, references to the judiciary of a sheriffdom are, in relation to a sheriffdom, 

references to the following— 

(a) the sheriff principal of the sheriffdom, 

(b) any other sheriff principal so far as authorised under section 30 to perform the 

functions of the sheriff principal of the sheriffdom, 15 

(c) any temporary sheriff principal appointed for the sheriffdom, 

(d) the sheriffs and summary sheriffs of the sheriffdom, 

(e) any other sheriffs or summary sheriffs so far as directed under section 31 to 

perform the functions of sheriff or summary sheriff in the sheriffdom, 

(f) any part-time sheriffs and part-time summary sheriffs for the time being sitting in 20 

the sheriffdom, 

(g) any person appointed under section 12(1) to act as a sheriff or summary sheriff of 

the sheriffdom, 

and references to a “member” of the judiciary of a sheriffdom are to be construed 

accordingly. 25 

(3) In this Act, references to proceedings in the sheriff court are references to proceedings 

before any member of the judiciary of a sheriffdom. 

 

126 Ancillary provision 

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 

transitional, transitory or saving provision as they consider necessary or expedient for 30 

the purposes of, in consequence of, or for giving full effect to, any provision of this Act. 

(2) An order under this section may modify any enactment (including this Act), instrument 

or document. 

 

127 Commencement 

(1) This Part, other than sections 121 and 123(2), comes into force on the day after Royal 35 

Assent. 

(2) The remaining provisions of this Act come into force on such day as the Scottish 

Ministers may by order appoint. 

(3) An order under subsection (2) may include transitional, transitory or saving provision. 
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128 Short title 

The short title of this Act is the Courts Reform (Scotland) Act 2014. 
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SCHEDULE 1 
(introduced by section 43(1)) 

CIVIL PROCEEDINGS, ETC. IN RELATION TO WHICH SUMMARY SHERIFF HAS COMPETENCE  

Family proceedings 

1 Family proceedings. 5 

 
Domestic abuse proceedings 

2 Proceedings for or in relation to— 

(a) an action of harassment under section 8(2) of the Protection from Harassment Act 

1997, 

(b) an exclusion order under section 4(2) of the Matrimonial Homes (Family 10 

Protection) (Scotland) Act 1981, 

(c) a matrimonial interdict (within the meaning of section 14 of that Act), 

(d) a domestic interdict (within the meaning of section 18A of that Act), 

(e) an exclusion order under section 104 of the Civil Partnership Act 2004, 

(f) a relevant interdict (within the meaning of section 113 of that Act). 15 

 
Adoption proceedings 

3 Proceedings for or in relation to— 

(a) an adoption order within the meaning of section 28(1) of the Adoption and 

Children (Scotland) Act 2007, 

(b) an order under section 59(1) of that Act (preliminary order where child to be 20 

adopted abroad), 

(c) a permanence order under section 80(1) of that Act. 

 

Children’s hearings proceedings 

4 Proceedings under the Children’s Hearings (Scotland) Act 2011. 

 
Forced marriage proceedings 25 

5 Proceedings for or in relation to— 

(a) a forced marriage protection order under section 1(1) of the Forced Marriage etc. 

(Protection and Jurisdiction) (Scotland) Act 2011, 

(b) an interim forced marriage protection order under section 5(1) of that Act. 

 

Warrants and interim orders 30 

6 The granting of— 

(a) a warrant of citation (including such warrants where the address of the defender is 

unknown), 
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(b) an interim interdict, 

(c) an order for the interim preservation of property, 

(d) an order to recall an interim interdict. 

 
Diligence proceedings 

7 Proceedings under— 5 

(a) Part 1A of the Debtors (Scotland) Act 1987 (diligence on the dependence) 

(including proceedings to which that Part is applied by section 15N of that Act), 

other than proceedings in which there is claimed, in addition or as an alternative to 

a warrant, a decree for payment of a sum of money exceeding £5,000, 

(b) Part III of that Act (diligence against earnings), 10 

(c) Part 3A of that Act (arrestment and action of furthcoming), 

(d) Part 8 of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (attachment of 

money). 

8 The receipt of a report of money attachment under section 182(1) of the Bankruptcy and 

Diligence etc. (Scotland) Act 2007. 15 

9 The granting of authority to begin or continue execution of a decree for removing from 

heritable property under section 217(2) of the Bankruptcy and Diligence etc. (Scotland) 

Act 2007. 

10 Proceedings for or in relation to— 

(a) a warrant for the arrest of a ship on the dependence of an action or for the arrest of 20 

a ship in rem under section 47 of the Administration of Justice Act 1956, other 

than proceedings in which there is claimed, in addition or as an alternative to a 

warrant, a decree for payment of a sum of money exceeding £5,000, 

(b) an order for the sale of a ship arrested on the dependence of an action under 

section 47E of that Act, other than an order relating to a decree for payment of a 25 

sum of money exceeding £5,000. 

 
Extension of time to pay debts 

11 Proceedings for or in relation to— 

(a) a time to pay direction under section 1 of the Debtors (Scotland) Act 1987, 

(b) a time to pay order under section 5 of that Act. 30 

 
Simple procedure 

12 Proceedings— 

(a) subject to simple procedure, or  

(b) in respect of which a direction under section 75(3) is made that the proceedings 

are to continue subject to simple procedure. 35 
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SCHEDULE 2 

(introduced by section 112) 

TRANSFER OF SUMMARY CRIMINAL APPEAL JURISDICTION TO THE SHERIFF APPEAL COURT 

1 The Criminal Procedure (Scotland) Act 1995 is amended as follows. 

2 (1) Section 173 (quorum of court in relation to appeals) is amended in accordance with this 5 

paragraph.        

(2) The title becomes “Quorum of Sheriff Appeal Court in relation to appeals”. 

(3) In each of subsections (1) and (2)— 

(a) for “High Court” substitute “Sheriff Appeal Court”, 

(b) for “judge” in each place where it occurs substitute “Appeal Sheriff”, 10 

(c) for “Lords Commissioners of Justiciary” in each place where it occurs substitute 

“Appeal Sheriffs”. 

3 In section 174 (appeals relating to preliminary pleas), in each of subsections (1), (2) and 

(4), for “High Court” substitute “Sheriff Appeal Court”.  

4 In section 175 (right of appeal), in each of subsections (2), (3), (4), (5) and (5E), for 15 

“High Court” substitute “Sheriff Appeal Court”. 

5 In section 176(4) (stated case: manner and time of appeal), for “High Court” substitute 

“Sheriff Appeal Court”.  

6 (1) Section 177 (procedure where appellant in custody) is amended in accordance with this 

paragraph. 20 

(2) In subsection (3)— 

(a) for “Clerk of Justiciary” substitute “Clerk of the Sheriff Appeal Court”, 

(b) for “judge” in each place where it occurs substitute “Appeal Sheriff”. 

(3) In each of subsections (3) and (4), for “High Court” substitute “Sheriff Appeal Court”. 

7 In section 178(2) (stated case: preparation of draft), for “High Court” substitute “Sheriff 25 

Appeal Court”. 

8 In section 179 (stated case: adjustment and signature), in each of subsections (8)(b) and 

(9), for “Clerk of Justiciary” substitute “Clerk of the Sheriff Appeal Court”.  

9 (1) Section 180 (leave to appeal against conviction etc.) is amended in accordance with this 

paragraph. 30 

(2) In subsection (1), for “a judge” substitute “an Appeal Sheriff”. 

(3) In each of subsections (1), (3), (4), (4A), (5), (8), (9) and (9A), for “High Court” in each 

place where it occurs substitute “Sheriff Appeal Court”.  

(4) In each of subsections (2)(b) and (10), for “Clerk of Justiciary” substitute “Clerk of the 

Sheriff Appeal Court”. 35 

(5) In each of subsections (9)(b) and (10), for “Crown Agent” substitute “prosecutor”. 

10 (1) Section 181 (stated case: directions by court) is amended in accordance with this 

paragraph. 

(2) The title becomes “Stated case: directions by Sheriff Appeal Court”. 
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(3) In subsection (1), for “High Court” in each place where it occurs substitute “Sheriff 

Appeal Court”. 

(4) In subsection (1A), for “High Court” substitute “Sheriff Appeal Court”. 

(5) In subsection (1B), for “High Court” substitute “Sheriff Appeal Court”. 

(6) In subsection (2), for “Clerk of Justiciary” in each place where it occurs substitute 5 

“Clerk of the Sheriff Appeal Court”. 

(7) In subsection (3)— 

(a) for “High Court” in each place where it occurs substitute “Sheriff Appeal Court”, 

(b) for “Clerk of Justiciary” substitute “Clerk of the Sheriff Appeal Court”. 

(8) In subsection (5), for “High Court” substitute “Sheriff Appeal Court”.  10 

11 (1) Section 182 (stated case: hearing of appeal) is amended in accordance with this 

paragraph. 

(2) In each of subsections (1), (2), (3), (5) and (6) for “High Court” in each place where it 

occurs substitute “Sheriff Appeal Court”. 

(3) In subsection (5)(b), for “a judge” substitute “an Appeal Sheriff”.     15 

12 In section 183 (stated case: disposal of appeal), in each of subsections (1), (3), (4), (6), 

(7), (9) and (10), for “High Court” in each place where it occurs substitute “Sheriff 

Appeal Court”. 

13 In section 184 (abandonment of appeal), in each of subsections (1) and (2), for “Clerk of 

Justiciary” substitute “Clerk of the Sheriff Appeal Court”.  20 

14 In section 185(10) (authorisation of new prosecution), for “High Court” substitute 

“Sheriff Appeal Court”.  

15 (1) Section 186 (appeals against sentence only) is amended in accordance with this 

paragraph. 

(2) In each of subsections (4)(a), (9)(a) and (9)(b), for “Clerk of Justiciary” substitute 25 

“Clerk of the Sheriff Appeal Court”. 

(3) In each of subsections (6) and (7), for “High Court” substitute “Sheriff Appeal Court”.  

16 (1) Section 187 (leave to appeal against sentence) is amended in accordance with this 

paragraph. 

(2) In subsection (1), for “a judge” substitute “an Appeal Sheriff”. 30 

(3) In each of subsections (1), (2), (3), (3A), (4), (7), (8) and (8A), for “High Court” 

substitute “Sheriff Appeal Court”.  

(4) In each of subsections (1)(a) and (9), for “Clerk of Justiciary” substitute “Clerk of the 

Sheriff Appeal Court”.  

(5) In each of subsections (8)(b) and (9), for “Crown Agent” substitute “prosecutor”.  35 

17 (1) Section 188 (setting aside conviction or sentence) is amended in accordance with this 

paragraph.  

(2) In each of subsections (3)(a), (4) and (6), for “High Court” in each place where it occurs 

substitute “Sheriff Appeal Court”.  

(3) In each of subsections (3)(b) and (4), for “Clerk of Justiciary” substitute “Clerk of the 40 

Sheriff Appeal Court”. 
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(4) In subsection (4), for “judge” in each place where it occurs substitute “Appeal Sheriff”. 

18 In section 189 (disposal of appeal against sentence), in each of subsections (1), (3), (4), 

(6) and (7), for “High Court” in each place where it occurs substitute “Sheriff Appeal 

Court”.        

19 In section 190(1) (disposal of appeal where appellant not criminally responsible), for 5 

“High Court” substitute “Sheriff Appeal Court”.  

20 In section 191 (appeal by suspension or advocation on ground of miscarriage of justice), 

in each of subsections (1) and (2), for “High Court” substitute “Sheriff Appeal Court”.  

21 In section 191A (time limit for lodging bills of advocation and bills of suspension), in 

each of subsections (1)(a), (1)(b) and (3), for “High Court” in each place where it occurs 10 

substitute “Sheriff Appeal Court”.  

22 In section 191B (bill of advocation not competent in respect of certain decisions), for 

“High Court” substitute “Sheriff Appeal Court”.  

23 In section 192(2) (appeals: miscellaneous provisions), for “High Court” substitute 

“Sheriff Appeal Court”.  15 

24 In section 193A (suspension of certain sentences pending determination of appeal), in 

each of subsections (1) and (2), for “High Court” substitute “Sheriff Appeal Court”.  

25 Section 194ZA (finality of proceedings) is repealed. 

26 In section 307 (interpretation), after the definition of “Clerk of Justiciary” insert— 

 ““Clerk of the Sheriff Appeal Court” includes Deputy Clerk of the 20 

Sheriff Appeal Court and any person authorised to carry out the 

functions of Clerk of the Sheriff Appeal Court;”. 

 

SCHEDULE 3 

(introduced by section 120) 

THE SCOTTISH COURTS AND TRIBUNALS SERVICE 25 

PART 1 

CONFERRAL OF ADDITIONAL FUNCTIONS ETC. IN RELATION TO TRIBUNALS 

Modification of the Judiciary and Courts (Scotland) Act 2008 

1 (1) The Judiciary and Courts (Scotland) Act 2008 is amended in accordance with this 

paragraph. 30 

(2) For “SCS” in each place where it occurs, substitute “SCTS”.  

(3) In section 60 (the Scottish Court Service), in subsection (1), for “Court” substitute 

“Courts and Tribunals”. 

(4) In section 62 (administrative support for persons other than the Scottish courts and 

judiciary)— 35 

(a) after subsection (1)(a)(i) insert— 

“(ia) functions conferred on the Lord President as Head of the Scottish 

Tribunals,”, 

(b) after subsection (1)(c) insert— 
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“(ca) the President of the Scottish Tribunals in the carrying out of— 

(i) functions delegated to the President of the Scottish Tribunals by 

the Lord President as Head of the Scottish Tribunals, and 

(ii) other non-judicial functions of the President of the Scottish 

Tribunals,”. 5 

(5) In section 70(1)(a)(i) (Scottish Ministers’ default power), after “courts” insert “or the 

Scottish Tribunals”. 

(6) Schedule 3 (the Scottish Court Service) is amended in accordance with sub-paragraphs 

(7) to (11). 

(7)  Paragraph 1 is repealed. 10 

(8) In paragraph 2— 

(a) for sub-paragraph (2)(c) substitute— 

“(c) the President of the Scottish Tribunals,”, 

(b) the word “and” immediately preceding sub-paragraph (2)(f) is repealed, 

(c) after sub-paragraph (2)(f) insert— 15 

“and 

(g) one person holding the position of Chamber President in the First-tier 

Tribunal for Scotland.”, 

(d) after sub-paragraph (6) insert— 

“(7) In this schedule, references to the position of Chamber President in the First-20 

tier Tribunal for Scotland are to be construed in accordance with the Tribunals 

(Scotland) Act 2014.”. 

(9) In paragraph 3, in sub-paragraph (1) after “Clerk” insert “, the President of the Scottish 

Tribunals”. 

(10) In paragraph 13, after sub-paragraph (2)(a) insert— 25 

“(aa) the judicial member who holds the position of Chamber President in the 

First-tier Tribunal for Scotland (unless that member receives a salary in 

respect of that position),”. 

(11) In paragraph 20, after sub-paragraph (2)(a)(i) insert— 

“(ia) the purposes of tribunals or the members of tribunals,”. 30 

(12) The title of— 

(a) Part 4 becomes “THE SCOTTISH COURTS AND TRIBUNALS SERVICE”, 

(b) section 60 becomes “The Scottish Courts and Tribunals Service”, 

(c) schedule 3 becomes “THE SCOTTISH COURTS AND TRIBUNALS SERVICE”. 
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PART 2 

TRANSITIONAL PROVISION 

Transfer of staff 

2 (1) Sub-paragraph (2) applies to persons who, on the coming into force of this paragraph, 

are members of the staff of the Scottish Ministers assigned to the part of the Scottish 5 

Administration known as the Scottish Tribunals Service (referred to in this paragraph as 

“the Service”), other than excepted staff. 

(2) On the coming into force of this paragraph, those members of staff transfer to, and 

become members of the staff of, the Scottish Courts and Tribunals Service (referred to 

in this paragraph as “the SCTS”). 10 

(3) The excepted staff are staff on secondment or loan to the Service from another part of 

the Scottish Administration. 

(4) The contract of employment of a person who becomes a member of the staff of the 

SCTS by virtue of sub-paragraph (2)— 

(a) is not terminated by the transfer, and 15 

(b) has effect from the date this paragraph comes into force as if originally made 

between the person and the SCTS. 

(5) Without prejudice to sub-paragraph (4)— 

(a) all the rights, powers, duties and liabilities of the Scottish Ministers under or in 

connection with the person’s contract of employment are by virtue of this sub-20 

paragraph transferred to the SCTS on the date on which this paragraph comes into 

force, and 

(b) anything done before that date by or in relation to the Scottish Ministers in respect 

of that contract of employment or that person is to be treated from that date as 

having been done by or in relation to the SCTS. 25 

(6) This paragraph does not prejudice any right of any person to terminate that person’s 

contract of employment if the terms and conditions of employment are changed 

substantially to the detriment of the person; but such a change is not to be taken to have 

occurred by reason only that the identity of the person’s employer changes by virtue of 

this paragraph. 30 

(7) A determination by the Scottish Ministers that any member of their staff is— 

(a) employed as mentioned in sub-paragraph (1), or 

(b) excepted staff by virtue of sub-paragraph (3), 

is conclusive of that fact for the purposes of this paragraph. 

 
Existing tribunals 35 

3 (1) Until all of the functions of a tribunal listed in sub-paragraph (2) are transferred to the 

Scottish Tribunals by virtue of section 27 of the Tribunals (Scotland) Act 2014, sections 

61A (administrative support for the Scottish Tribunals and their members) and 70 

(default power of the Scottish Ministers) of the 2008 Act apply in relation to the 

tribunal, and to the members of the tribunal, as those sections apply in relation to the 40 

Scottish Tribunals and the members of those Tribunals. 
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(2) The tribunals referred to in sub-paragraph (1) are— 

(a) the Lands Tribunal for Scotland, established by section 1 of the Lands Tribunal 

Act 1949, 

(b) a private rented housing committee constituted in accordance with Schedule 4 to 

the Rent (Scotland) Act 1984, 5 

(c) a homeowner housing committee constituted in accordance with that Schedule, 

(d) the Mental Health Tribunal for Scotland, established by section 21 of the Mental 

Health (Care and Treatment) (Scotland) Act 2003, 

(e) an Additional Support Needs Tribunal for Scotland constituted under section 

17(1) of the Education (Additional Support for Learning) (Scotland) Act 2004, 10 

(f) a Scottish Charity Appeals Panel constituted under section 75 of the Charities and 

Trustee Investment (Scotland) Act 2005. 

(3) Paragraph 2(2)(g) of schedule 3 to the 2008 Act applies as if the reference to the 

position of Chamber President in the First-tier Tribunal for Scotland includes a reference 

to an office mentioned in sub-paragraph (4) in relation to a tribunal, for so long as 15 

section 61A of the 2008 Act applies, by virtue of sub-paragraph (1), to that tribunal (and 

paragraph 13(2)(aa) of schedule 3 to the 2008 Act is to be construed accordingly). 

(4) The offices and tribunals referred to in sub-paragraph (3) are— 

(a) President of the Lands Tribunal for Scotland, appointed under section 2(1) of the 

Lands Tribunal Act 1949, in relation to the Lands Tribunal for Scotland, 20 

(b) President of the Private Rented Housing Panel, appointed under paragraph 4 of 

Schedule 4 to the Rent (Scotland) Act 1949, in relation to— 

(i) a private rented housing committee, 

(ii) a homeowner housing committee, 

(c) President of the Mental Health Tribunal for Scotland, appointed under paragraph 25 

3(1) of schedule 2 to the Mental Health (Care and Treatment) (Scotland) Act 

2003, in relation to the Mental Health Tribunal for Scotland, 

(d) President of the Additional Support Needs Tribunals for Scotland, appointed 

under section 17(2) of the Education (Additional Support for Learning) (Scotland) 

2004, in relation to an Additional Support Needs Tribunal for Scotland. 30 

(5) The Scottish Ministers may by order— 

(a) add a reference to a tribunal which is, or is to be, listed in schedule 1 to the 

Tribunals (Scotland) Act 2014 to sub-paragraph (2), 

(b) add a reference to an office in relation to the tribunal to sub-paragraph (4). 

(6) In this paragraph— 35 

(a) “the 2008 Act” means the Judiciary and Courts (Scotland) Act 2008, 

(b) “the Scottish Tribunals” means the First-tier Tribunal for Scotland and the Upper 

Tribunal for Scotland. 
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PART 3 

CONSEQUENTIAL REPEALS 

Lands Tribunal Act 1949 

4 Section 2(7) of the Lands Tribunal Act 1949 is repealed. 

 
Mental Health (Care and Treatment) (Scotland) Act 2003 5 

5 Paragraph 8(1) and (2) of schedule 2 to the Mental Health (Care and Treatment) 

(Scotland) Act 2003 is repealed. 

 
Education (Additional Support for Learning) (Scotland) Act 2004 

6 Paragraph 9 of schedule 1 to the Education (Additional Support for Learning) (Scotland) 

Act 2004 is repealed. 10 

 
Charities and Trustee Investment (Scotland) Act 2005 

7 Paragraph 3 of schedule 2 to the Charities and Trustee Investment (Scotland) Act 2005 

is repealed. 

 
Tribunals (Scotland) Act 2014 

8 Section 71 (administrative support) of the Tribunals (Scotland) Act 2014 is repealed. 15 

 

SCHEDULE 4 

(introduced by section 121) 

MODIFICATIONS OF ENACTMENTS 

PART 1 

SHERIFF COURTS 20 

Promissory Oaths Act 1868 

1 In the Promissory Oaths Act 1868, in the second part of the Schedule (persons to take 

oaths of allegiance and judicial oaths), after “part-time sheriffs” insert “, summary 

sheriffs, part-time summary sheriffs”. 

 
Promissory Oaths Act 1871 25 

2 In section 2 of the Promissory Oaths Act 1871 (persons before whom oaths are to be 

taken), for “or sheriff, or, for a part-time sheriff,” substitute “, sheriff or summary 

sheriff, or, for a part-time sheriff or part-time summary sheriff,”. 

 
Sheriff Courts (Scotland) Act 1876 

3 In the Sheriff Courts (Scotland) Act 1876, section 54 (courts to make acts of sederunt) is 30 

repealed (so far as not previously repealed). 
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Sheriff Courts (Scotland) Act 1907 

4 The following provisions of the Sheriff Courts (Scotland) Act 1907 are repealed— 

(a) sections 4 to 7 (jurisdiction, extension of jurisdiction, power of sheriff to order 

sheriff clerk to execute deeds relating to heritage, action competent in sheriff court 

and privative jurisdiction in causes under one thousand five hundred pounds 5 

value), 

(b) sections 10 and 11 (privilege not to exempt from jurisdiction and appointment of 

sheriffs and salaried sheriffs-substitute), 

(c) section 14 (salaries of sheriffs and sheriffs-substitute), 

(d) section 17 (honorary sheriff-substitute), 10 

(e) sections 27 to 29 (appeal to sheriff, appeal to Court of Session and effect of 

appeal), 

(f) sections 39 and 40 (procedure rules and Court of Session to regulate fees etc.), 

(g) section 50 (summary applications), 

(h) Schedule 1 (ordinary cause rules 1993). 15 

 
Sheriff Courts and Legal Officers (Scotland) Act 1927 

5 (1) Section 8 of the Sheriff Courts and Legal Officers (Scotland) Act 1927 (issuing of 

instructions to sheriff clerks and procurators fiscal) is amended in accordance with this 

paragraph. 

(2) In subsection (1), for “as regards sheriff clerks and the Lord Advocate as regards 20 

procurators fiscal may from time to time issue” substitute “may from time to time issue 

to sheriff clerks”. 

(3) After subsection (1) insert— 

“(1A) The Lord Advocate may from time to time issue to procurators fiscal such 

instructions as may be deemed necessary for the purpose of— 25 

(a) giving effect to the provisions of this Act, or 

(b) the efficient disposal of business in the sheriff courts.”. 

 
Sheriff Courts (Scotland) Act 1971 

6 (1) The Sheriff Courts (Scotland) Act 1971 is amended in accordance with this paragraph. 

(2) The whole Act, apart from sections 2(3) and 3(4), is repealed. 30 

(3) In section 2(3)  (compensation for loss of office), for “subsection (1) above includes, by 

virtue of subsection (2)(a) above,” substitute “section 2(1) of the Courts Reform 

(Scotland) Act 2014 includes”. 

(4) In section 3(4), for “subsection (2) above” substitute “section 2(1) of the Courts Reform 

(Scotland) Act 2014”. 35 
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Civil Jurisdiction and Judgments Act 1982 

7 In section 20(3) of the Civil Jurisdiction and Judgments Act 1982 (rules as to 

jurisdiction in Scotland), for “Section 6 of the Sheriff Courts (Scotland) Act 1907 shall 

cease to have effect to the extent that it determines jurisdiction” substitute “Section 42 

of the Courts Reform (Scotland) Act 2014 does not apply”. 5 

 

Judicial Pensions and Retirement Act 1993 

8 (1) The Judicial Pensions and Retirement Act 1993 is amended in accordance with this 

paragraph. 

(2) In section 27 (completion of proceedings after retirement), subsection (3)(ff) is repealed. 

(3) In Schedule 5 (relevant offices for the purposes of retirement provisions)— 10 

(a) for the entry for “Sheriff principal or sheriff in Scotland” substitute— 

“Sheriff principal, sheriff or summary sheriff in Scotland”, and 

(b) after the entry for “Temporary sheriff principal”, insert— 

“Part-time sheriff or part-time summary sheriff in Scotland”. 

 
Judiciary and Courts (Scotland) Act 2008 15 

9 (1) The Judiciary and Courts (Scotland) Act 2008 is amended in accordance with this 

paragraph. 

(2) The following provisions are repealed— 

(a) sections 24 to 26 (amendments of Sheriff Courts (Scotland) Act 1971 relating to 

sheriffs principal, sheriffs and part-time sheriffs), 20 

(b) section 40 (amendments of the 1971 Act relating to consideration of fitness for, 

and removal from, shrieval office), 

(c) sections 47 to 56 (miscellaneous amendments of the 1971 Act relating to the 

sheriff courts), 

(d) section 64(1) and (2) (amendments of the 1971 Act relating to remuneration and 25 

allowances of certain judicial office holders), 

(e) in section 72 (interpretation), the definition of “the 1971 Act”, 

(f) in schedule 5, paragraph 2 (consequential amendments of the 1971 Act). 

(3) In subsection (1) of section 10 (judicial offices within the remit of the Judicial 

Appointments Board for Scotland), after paragraph (f) insert— 30 

“(fza) the office of summary sheriff, 

(fzb) the office of part-time summary sheriff,”. 

(4) In section 43 (meaning of “judicial office holder”)— 

(a) in subsection (1), for paragraph (c) substitute— 

“(c) a person acting as a sheriff or as a summary sheriff by virtue of section 35 

12(1) or 13(5) of the Courts Reform (Scotland) Act 2014.”, 

(b) in subsection (2), after paragraph (g) insert— 
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“(ga) the office of summary sheriff, 

(gb) the office of part-time summary sheriff,”. 

(5) In section 62(1)(c) administrative support to be provided by the Scottish Courts and 

Tribunals Service), for “section 15 to 17 of the 1971 Act” substitute “sections 27 and 28 

of the Courts Reform (Scotland) Act 2014”. 5 

(6) In section 72 (interpretation)— 

(a) in the definition of “office of part-time sheriff” for “11A, or a reappointment 

under section 11B(5) or (7), of the 1971 Act” substitute “8(1), or a reappointment 

under section 9(1) or (3), of the Courts Reform (Scotland) Act 2014”, 

(b) after the definition of “office of part-time sheriff” insert— 10 

““office of part-time summary sheriff” means an appointment under section 

10(1), or a reappointment under section 11(1) or (3), of the Courts Reform 

(Scotland) Act 2014, and references to suspension from that office are to be 

construed accordingly,”, 

(c) in the definition of “office of temporary sheriff principal” for “11(1) or (1A) of 15 

the 1971 Act” substitute “6(2) of the Courts Reform (Scotland) Act 2014”. 

 

PART 2 

SHERIFF APPEAL COURT 

Courts of Law Fees (Scotland) Act 1895 

10 In section 2 of the Courts of Law Fees (Scotland) Act 1895 (power of Scottish Ministers 20 

to regulate court fees), in subsection (3), after paragraph (b) insert— 

“(ba) the Sheriff Appeal Court;”. 

 

Sheriff Courts and Legal Officers (Scotland) Act 1927 

11 In section 1 of the Sheriff Courts and Legal Officers (Scotland) Act 1927 (appointment 

of sheriff clerk and procurator fiscal), after subsection (5) insert— 25 

“(6) For the purposes of subsection (3) above, the appointment of a sheriff clerk as 

Clerk of the Sheriff Appeal Court under section 57 of the Courts Reform 

(Scotland) Act 2014 is not a removal from office.”. 

 

Public Records (Scotland) Act 1937 

12 (1) The Public Records (Scotland) Act 1937 is amended in accordance with this paragraph. 30 

(2) After section 1, insert— 

“1A Sheriff Appeal Court records 

(1) The records of the Sheriff Appeal Court are to be transmitted to the Keeper at 

such times, and subject to such conditions as may be prescribed— 

(a) in relation to records relating to criminal proceedings, by act of 35 

adjournal, 

(b) in relation to other records, by act of sederunt. 
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(2) An act of adjournal or act of sederunt under subsection (1) may— 

(a) fix different times and conditions of transmission for different 

descriptions or records, 

(b) make provision for— 

(i) re-transmission of records to the High Court of Justiciary, the 5 

Court of Session or the Sheriff Appeal Court when such re-

transmission is necessary for the purposes of proceedings in any of 

the Courts, and 

(ii) the return to the Keeper of any records so re-transmitted as soon as 

they have ceased to be required for such a purpose. 10 

(3) Before making an act of adjournal or act of sederunt under subsection (1), the 

High Court of Justiciary or, as the case may be, the Court of Session must 

consult the Keeper.”.  

(3) In section 2(2) (re-transmission of sheriff court records from the Keeper to the courts)— 

(a) after “Session” in the first place it occurs insert “, the Sheriff Appeal Court”, 15 

(b) after “Session” in the second place it occurs insert “, of an Appeal Sheriff”. 

(4) In section 2A(3) (re-transmission of JP court records from the Keeper to the courts)— 

(a) after “Session,” in the first place it occurs insert “the Sheriff Appeal Court,”, 

(b) after “Session” in the second place it occurs insert “, of an Appeal Sheriff”. 

(5) In section 14(1) (interpretation), after the definition of “records of the Court of Session” 20 

and “records of the High Court of Justiciary” insert— 

 “the expression “records of the Sheriff Appeal Court” includes the 

registers, minute books, processes, writs or documents belonging to or in 

the custody of the Sheriff Appeal Court;”.  

 
Administration of Justice (Scotland) Act 1972 25 

13 (1) Section 1 of the Administration of Justice (Scotland) Act 1972 (powers of courts to 

order inspection of documents or other property etc.) is amended in accordance with this 

paragraph. 

(2) In subsection (1), after “Session” insert “, of the Sheriff Appeal Court”. 

(3) In subsection (1A), after “Session” insert “, of the Sheriff Appeal Court”. 30 

(4) In subsection (3), after “sheriff court” insert “and the Sheriff Appeal Court”. 

 
Civil Jurisdiction and Judgments Act 1982 

14 In section 50 of the Civil Jurisdiction and Judgments Act 1982 (interpretation), in the 

definition of “court of law”, in paragraph (c) after “Session” insert “, the Sheriff Appeal 

Court”. 35 

 

Legal Aid (Scotland) Act 1986 

15 (1) The Legal Aid (Scotland) Act 1986 is amended in accordance with this paragraph. 

91



86 Courts Reform (Scotland) Bill 

Schedule 4—Modifications of enactments 

Part 2—Sheriff Appeal Court 

 

(2) In section 21(1) (criminal legal aid), in paragraph (a), after sub-paragraph (i) insert— 

“(ia) the Sheriff Appeal Court;”. 

(3) In Part 1 of Schedule 2 (courts in which civil legal aid is available), in paragraph 1, after 

the entry for the Scottish Land Court, insert— 

“the Sheriff Appeal Court;”. 5 

 
Criminal Procedure (Scotland) Act 1995 

16 In section 304 of the Criminal Procedure (Scotland) Act 1995 (Criminal Courts Rules 

Council), in subsection (2)(c), before sub-paragraph (i) insert— 

“(zi) one Appeal Sheriff;”. 

 

Judiciary and Courts (Scotland) Act 2008 10 

17 (1) The Judiciary and Courts (Scotland) Act 2008 is amended in accordance with this 

paragraph. 

(2) In section 2 (Head of the Scottish Judiciary)— 

(a) after subsection (2) insert— 

“(2A) If, in carrying out the responsibility mentioned in subsection (2)(a), the Lord 15 

President gives a direction of an administrative character to the President of the 

Sheriff Appeal Court, the President must comply with the direction.”, 

(b) in subsection (6), after paragraph (e) insert— 

“(ea) the Sheriff Appeal Court,”. 

(3) In subsection (2) of section 43 (meaning of “judicial office holder”), after paragraph (c) 20 

insert— 

“(ca) the office of Appeal Sheriff,”. 

(4) In section 62 (Scottish Court Service to provide administrative support for other 

persons), in subsection (1), after paragraph (b) insert— 

“(ba) the President of the Sheriff Appeal Court in the carrying out of functions 25 

under section 54 of the Courts Reform (Scotland) Act 2014,”. 

 
Scottish Civil Justice Council and Criminal Legal Assistance Act 2013 

18 In section 2 of the Scottish Civil Justice Council and Criminal Legal Assistance Act 

2013 (functions of the Scottish Civil Justice Council)— 

(a) in subsection (1)(b), after “in” where it fourth occurs insert “the Sheriff Appeal 30 

Court or”, 

(b) in subsection (6)— 

(i) the word “and” immediately following paragraph (a) is repealed, 

(ii) after that paragraph insert— 

“(aa) the Sheriff Appeal Court, and”. 35 
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PART 3 

CIVIL JURY TRIALS 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 

19 (1) The Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 is amended in 

accordance with this paragraph. 5 

(2) In section 2(2) (fining of jurors in civil proceedings for non-attendance), after paragraph 

(a) insert— 

“(aa) by the sheriff where imposed in the sheriff court;”. 

(3) In section 11 (no jury trial in civil actions in the sheriff court), after subsection (1) 

insert— 10 

“(1A) Subsection (1) is subject to section 61 (civil jury trials in all-Scotland sheriff 

courts) of the Courts Reform (Scotland) Act 2014.”. 

 

PART 4 

SIMPLE PROCEDURE 

Heritable Securities (Scotland) Act 1894 15 

20 In section 5 of the Heritable Securities (Scotland) Act 1894 (power to eject proprietor in 

personal occupation), after subsection (2) insert— 

“(2A) Subsection (2) is subject to section 70(3) of the Courts Reform (Scotland) Act 

2014 (which provides for certain proceedings for the recovery of heritable 

property to be subject to simple procedure).”. 20 

 
Sheriff Courts (Civil Jurisdiction and Procedure) (Scotland) Act 1963 

21 The Sheriff Courts (Civil Jurisdiction and Procedure) (Scotland) Act 1963 is repealed. 

 
Conveyancing and Feudal Reform (Scotland) Act 1970 

22 In section 24 of the Conveyancing and Feudal Reform (Scotland) Act 1970 (application 

by creditor to court for remedies on default), after subsection (1D) insert— 25 

“(1E) Subsection (1D) is subject to section 70(3) of the Courts Reform (Scotland) 

Act 2014 (which provides for certain proceedings for the recovery of heritable 

property to be subject to simple procedure).”. 

 
Legal Aid (Scotland) Act 1986 

23 (1) Part 2 of Schedule 2 to the Legal Aid (Scotland) Act 1986 (proceedings in which civil 30 

legal aid is not available) is amended in accordance with this paragraph. 

(2) In paragraph 3, sub-paragraph (c) (small claims) is repealed. 

(3) After paragraph 3, insert— 

“3A Civil legal aid shall not be available in relation to the following categories of 

simple procedure case (within the meaning of section 70(7) of the Courts 35 

Reform (Scotland) Act 2014) at first instance, namely— 
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(a) proceedings for payment of a sum of money not exceeding £3,000 

(exclusive of interest and expenses), other than— 

(i) proceedings in respect of aliment or interim aliment, and 

(ii) actions for personal injury, 

(b) actions ad factum praestandum and proceedings for the recovery of 5 

possession of moveable property in which (in either case) there is 

included, as an alternative to the claim, a claim for payment of a sum of 

money not exceeding £3,000 (exclusive of interest and expenses). 

3B In paragraph 3A— 

(a) “actions for personal injury” means actions to which section 17 or 18 of 10 

the Prescription and Limitation (Scotland) Act 1973 applies, and 

(b) “actions ad factum praestandum” includes actions for delivery and 

actions for implement but does not include actions for count, reckoning 

and payment.”. 

 

PART 5 15 

JUDICIAL REVIEW 

Tribunals (Scotland) Act 2014 

24 After section 52 of the Tribunals (Scotland) Act 2014 insert— 

“52A Procedural steps where petition remitted 

(1) This section applies where the Court of Session remits a petition for judicial 20 

review under section 52(2). 

(2) It is for the Upper Tribunal to determine— 

(a) whether the petition has been made in accordance with the time limits in 

section 27A of the Court of Session Act 1988 (time limits), and 

(b) whether to grant permission for the petition to proceed under section 27B 25 

of that Act (requirement for permission). 

(3) The references in section 27C(3) and (4) of that Act (oral hearings where 

permission refused) to a different Lord Ordinary from the one who refused or 

granted permission are to be read as references to different members of the 

Tribunal from those of whom it was composed when it refused or granted 30 

permission.”. 

 

PART 6 

REMIT OF CASES BETWEEN COURTS 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 

25 In the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985, section 14 (remit 35 

from Court of Session to sheriff) is repealed. 
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PART 7 

REGULATION OF PROCEDURE AND FEES 

Vexatious Actions (Scotland) Act 1898 

26 The Vexatious Actions (Scotland) Act 1898 is repealed. 

 
Execution of Diligence (Scotland) Act 1926 5 

27 In the Execution of Diligence (Scotland) Act 1926, section 6 (regulations, forms and 

fees) is repealed. 

 
Administration of Justice (Scotland) Act 1972 

28 In section 1(3) of the Administration of Justice (Scotland) Act 1972 (powers of courts to 

order inspection of documents or other property etc.), for “section 32 of the Sheriff 10 

Courts (Scotland) Act 1971” substitute “section 97 of the Courts Reform (Scotland) Act 

2014”. 

 

PART 8 

CIVIL APPEALS 

Court of Session Act 1988 15 

29 In section 32 of the Court of Session Act 1988 (appeals)— 

(a) in subsection (1), for “sheriff principal or sheriff under section 28 of the Sheriff 

Courts (Scotland) Act 1907” substitute “Sheriff Appeal Court under section 107 

of the Courts Reform (Scotland) Act 2014 or the judgment of a sheriff principal 

under section 108 of that Act”, 20 

(b) in each of subsections (2) and (4), for “sheriff principal or sheriff” substitute 

“Sheriff Appeal Court or, as the case may be, the sheriff principal”. 

 
Constitutional Reform Act 2005 

30 In section 40 of the Constitutional Reform Act 2005 (jurisdiction of the Supreme Court), 

subsection (3) is repealed. 25 

 

PART 9 

JUSTICE OF THE PEACE COURTS 

Criminal Procedure (Scotland) Act 1995 

31 (1) The Criminal Procedure (Scotland) Act 1995 is amended in accordance with this 

paragraph. 30 

(2) In section 6(2) (constitution of JP courts), for “stipendiary magistrate” substitute 

“summary sheriff”. 

(3) In section 7 (jurisdiction and powers of JP courts), subsection (5) is repealed. 

(4) In section 245A (restriction of liberty orders), subsection (9) is repealed. 
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(5) In section 248C(1) (power to prescribe courts to which sections 248A and 248B apply), 

the words from “and, without prejudice” to the end are repealed. 

(6) In section 249(8) (compensation orders)— 

(a) in paragraph (a), the words “, or a stipendiary magistrate,” are repealed, and 

(b) in paragraph (b), the words “(other than a stipendiary magistrate)” are repealed. 5 

(7) In section 307(1) (interpretation)— 

(a) in the definition of “justice”, the words “stipendiary magistrate or” are repealed, 

and 

(b) the definition of “stipendiary magistrate” is repealed. 

 
Criminal Proceedings etc. (Reform) (Scotland) Act 2007 10 

32 (1) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 is amended in accordance 

with this paragraph. 

(2) In section 61(3)(a) (efficient disposal of business in JP courts), for “stipendiary 

magistrate” substitute “summary sheriff”. 

(3) In section 62 (area and territorial jurisdiction of JP courts)— 15 

(a) in each of subsections (4), (5), (6) and (7), the words “or stipendiary magistrate” 

in each place they appear are repealed, 

(b) in subsection (4), the words “or (as the case may be) magistrate” are repealed, 

(c) in subsection (7)(a), the words “or (as the case may be) stipendiary magistrate” 

are repealed. 20 

(4) In section 63 (constitution and powers etc. of JP courts), in each of subsections (2) and 

(5)(a), for “stipendiary magistrate” substitute “summary sheriff”. 

(5) The following sections are repealed— 

(a) section 74 (appointment of stipendiary magistrates), 

(b) section 74A (exercise of functions by stipendiary magistrates), 25 

(c) section 75 (stipendiary magistrates: further provision). 

(6) In section 76 (signing functions)— 

(a) in subsection (1), the words “or a stipendiary magistrate” are repealed, 

(b) in subsection (5), the words “, stipendiary magistrate” are repealed.  

(7) In section 77 (records and validity of appointment)— 30 

(a) in subsection (1), in each of paragraphs (a) and (b)(ii), the words “or stipendiary 

magistrate” are repealed, 

(b) in subsection (2), the words “and stipendiary magistrates” are repealed,  

(c) subsection (5) is repealed. 
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Judiciary and Courts (Scotland) Act 2008 

33 In subsection (2) of section 43 of the Judiciary and Courts (Scotland) Act 2008 

(meaning of “judicial office holder”), paragraph (h) is repealed. 

 

PART 10 

MISCELLANEOUS 5 

Court of Session Act 1988 

34 In section 51 of the Court of Session Act 1988 (interpretation), in the definition of 

“enactment”, after “sederunt” insert “and an enactment comprised in, or in an instrument 

made under, an Act of the Scottish Parliament”. 
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EXPLANATORY NOTES 

INTRODUCTION 

1. These Explanatory Notes have been prepared by the Scottish Government in order to 

assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 

have not been endorsed by the Parliament.   

2. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 

section or schedule, does not seem to require any explanation or comment, none is given. 

OVERVIEW OF THE BILL 

3. The Bill seeks to support the aims set out in the Policy Memorandum by introducing 

reforms to modernise and enhance the efficiency of the Scottish civil justice system. The 

provisions in the Bill take forward many of the recommendations from Lord Gill‘s review of the 

civil courts, The Scottish Civil Courts Review
1
 (SCCR), which reported in 2009.  The Scottish 

Government issued its response
2
 to the review in 2010.  Some recommendations from the SCCR 

have already been taken forward, such as modernising children‘s hearings.  The Bill will 

implement the majority of the recommendations that the Government accepted in its response in 

2010.  A consultation in 2007 informed the review. Further consultations on the draft Bill and 

treatment of civil appeals from the Court of Session were undertaken in 2013. Further 

information on the Scottish Government consultations can be found in the Policy Memorandum. 

4. The Bill does not attempt to legislate for all of the recommendations made in the SCCR, 

some of which have been or are being taken forward separately such as reforms to children‘s 

hearings.  Many of the changes which have been recommended have already been implemented 

such as some of the reforms of the Inner House of the Court of Session, or will be implemented 

by court rules made by the Court of Session by act of sederunt such as some of the procedural 

reforms within the Court of Session envisaged by the Bill.  The Bill seeks to set out the 

framework within which the court rules will add the necessary detail.  

5. The opportunity has been taken to modernise and consolidate most of the remaining 

provisions of the Sheriff Courts (Scotland) Acts of 1907 and 1971 (although a few provisions of 

the 1907 Act will still remain).  Not every provision has been replicated and the wording has 

been changed in some provisions.  Some provisions have been amalgamated while others have 

been expanded. 

6. The Bill amends the Judiciary and Courts (Scotland) Act 2008 to establish a joint 

administration for courts and tribunals. It renames the organisation and changes the board 

structure to allow the merged organisation to operate effectively for both courts and tribunals. 

                                                 
1
 The Scottish Civil Courts Review - http://www.scotcourts.gov.uk/about-the-scottish-court-service/the-scottish-

civil-courts-reform  
2
 The Scottish Government Response to the Report and Recommendations of the Scottish Civil Courts Review -  

http://www.scotland.gov.uk/Resource/Doc/330272/0107186.pdf  
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7. The Bill is in eight Parts. 

8. Part 1 (Sheriff courts) includes provisions on sheriffdoms, sheriff court districts and 

sheriff courts, the judiciary of the sheriffdoms, the organisation of the business, and competence 

and jurisdiction of the sheriffs.  This part provides for the creation of the summary sheriff 

judicial office holder, and for the designation of specialist judiciary.  It also provides for the 

power to confer an all-Scotland jurisdiction for specified cases on a specific court which is 

intended to enable an all-Scotland specialist personal injury court.  It provides for the raising of 

the exclusive competence of the sheriff court.  Schedule 1 specifies the civil proceedings etc. in 

relation to which a summary sheriff will have competence. 

9. Part 2 (The Sheriff Appeal Court) makes provision for the Sheriff Appeal Court which 

will hear summary criminal appeals from the sheriff court and the justice of the peace (JP)  court, 

as well as civil appeals from the sheriff court.  The provisions specify the jurisdiction and 

competence of the Sheriff Appeal Court as well as the status of its decisions in precedent, and 

sets out the arrangements for the President and Vice President of the Sheriff Appeal Court.  The 

provisions set out how sheriffs principal and sheriffs are able to be Appeal Sheriffs.  They confer 

on the President the responsibility for the efficient disposal of business in the Sheriff Appeal 

Court.  They make further provision about court sittings, the Clerk and Deputy Clerks.  (Further 

provision on criminal appeals is made in Part 5.) 

10. Part 3 (Civil procedure) makes provision for civil jury trials in an all-Scotland sheriff 

court.  It also includes provisions for simple procedure which will replace small claims and 

summary cause procedures.  (The Court of Session is able to make further general provision 

about simple procedure in an act of sederunt made under section 97).  This part also includes 

provisions on the granting and enforcement of interdicts with effect in more than one sheriffdom, 

the execution of deeds relating to heritage by the Sheriff Clerk and interim orders.  It includes 

provision on judicial review and warrants of ejection.  This part also makes provision for the 

remit of cases to or from the Court of Session, and to the Scottish Land Court.  It includes 

provision on lay representation in simple procedure cases and in other proceedings.  It includes 

provision on jury service.  It includes provisions to allow the Court of Session to regulate its own 

procedure and that of the sheriff court and Sheriff Appeal Court.  It also contains provisions on 

vexatious litigants. 

11. Part 4 (Civil appeals) includes provisions on civil appeals to the Sheriff Appeal Court and 

to the Court of Session, the effect of appeal, and appeals to the Supreme Court. 

12. Part 5 (Criminal appeals) makes provision for appeals from summary criminal 

proceedings including appeals from the Sheriff Appeal Court to the High Court and bail appeals.  

Schedule 2 makes modifications to the Criminal Procedure (Scotland) Act 1995 consequential 

upon the transfer of summary appeal jurisdiction from the High Court to the Sheriff Appeal 

Court. 

13. Part 6 (Justice of the peace courts) makes provision relating to the establishment, 

relocation and disestablishment of JP courts, the abolition of the office of stipendiary magistrate, 

the conversion of existing stipendiary magistrates to be summary sheriffs, and a provision 

enabling summary sheriffs to sit in JP courts. 
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14. Part 7 (The Scottish Courts and Tribunals Service), together with schedule 3 amends the 

Judiciary and Courts (Scotland) Act 2008 to change the name of the Scottish Court Service to the 

Scottish Courts and Tribunals Service (SCTS) and confers power on the merged organisation to 

provide administrative support for the Scottish Tribunals and their members. 

15. Part 8 (General) includes provision in relation to subordinate legislation, interpretation 

and commencement, and gives effect to schedule 4 which makes minor and consequential 

amendments to a number of enactments.   

THE BILL 

PART 1 - SHERIFF COURTS 

Chapter 1 - Sheriffdoms, sheriff court districts and sheriff courts 

Section 1 – Sheriffdoms, sheriff court districts and sheriff courts 

16. Subsections (1) to (3) set out that Scotland is to be divided into sheriffdoms which are to 

be further divided into sheriff court districts.  They take account of the fact that not all 

sheriffdoms are divided into sheriff court districts (Glasgow and Strathkelvin is currently the 

only sheriffdom that is not so divided) and retain flexibility to cater for the possibility that in the 

future other sheriffdoms may be undivided.  Subsections (4) to (6) provide that, subject to any 

order under section 2, existing sheriffdoms, sheriff court district and sheriff court locations will 

continue as they are following the coming into force of section 1. 

Section 2 – Power to alter sheriffdoms, sheriff court districts and sheriff courts  

17. Section 2 updates the powers to alter sheriffdoms and sheriff court districts in sections 

2(1) and 3(2) of the 1971 Act, combining the two powers into one section, and also adds new 

provisions.  Previously the Scottish Ministers were only able to make changes with the consent 

of the Lord President of the Court of Session and the Scottish Courts Service, the latter being 

placed under a duty to consult parties who are likely to have an interest.  This meant that the 

Scottish Courts Service first had to consult, the Scottish Ministers then made an order and then 

the Lord President had to consent to the order including further consultation with e.g. the sheriffs 

principal. The process was bureaucratic and not well sequenced.  The provisions now set out in 

subsections (2) to (5) endeavour to make the process more straightforward.  Firstly, the Scottish 

Courts and Tribunals Service (SCTS) (as the Scottish Court Service is renamed by section 22 of 

the Bill) must consult such persons as it considers appropriate before submitting a proposal 

under subsection (1).  Then it may, with the agreement of the Lord President, submit a proposal 

to the Scottish Ministers.  The Scottish Ministers must then consider the proposal, and decide 

whether to make an order and what provision to make in the order.  The making of the order is 

subject to the consent of the SCTS and the Lord President.  The order made by the Scottish 

Ministers is subject to negative procedure.  
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Chapter 2 - Judiciary of the sheriffdoms 

Permanent and full-time judiciary 

Section 3 – Sheriff principal 

18. Section 3 provides that there continues to be the office of sheriff principal, appointed by 

Her Majesty on the same basis as prior to the Bill (that is, on the recommendation of the First 

Minister, after consulting the Lord President, in accordance with section 95(4)(b) of the Scotland 

Act 1998). The appointment procedure set out in section 3 does not affect the operation of 

section 11 of the Judiciary and Courts (Scotland) Act 2008, the effect of which is that the First 

Minister may only recommend an individual who has been recommended for appointment by the 

Judicial Appointments Board for Scotland (subsection (4)). 

Section 4 – Sheriffs 

19. Section 4 provides that there continues to be the office of sheriff, appointed by Her 

Majesty on the same basis as prior to the Bill (that is, on the recommendation of the First 

Minister, after consulting the Lord President, in accordance with section 95(4)(b) of the Scotland 

Act 1998). The appointment procedure set out in section 4 does not affect the operation of 

section 11 of the Judiciary and Courts (Scotland) Act 2008, the effect of which is that the First 

Minister may only recommend an individual who has been recommended for appointment by the 

Judicial Appointments Board for Scotland (subsection (4)). 

Section 5 – Summary sheriffs 

20. Section 5 introduces a new office of summary sheriff who will be subject to the same 

appointment procedures as for sheriffs – that is, subject to the qualification requirements 

contained in section 14, and appointed by Her Majesty on the recommendation of the First 

Minister, after consulting the Lord President.  The appointment procedure set out in section 5 

does not affect the operation of section 11 of the Judiciary and Courts (Scotland) Act 2008, the 

effect of which is that the First Minister may only recommend an individual who has been 

recommended for appointment by the Judicial Appointments Board for Scotland (subsection 

(4)). Sections 43 and 44 make provision about the competence and jurisdiction of summary 

sheriffs. 

Temporary and part-time judiciary 

Section 6 – Temporary sheriff principal 

21. Section 6 which effectively re-enacts, with amendments, section 11 of the 1971 Act 

makes provision for the appointment of a temporary sheriff principal in the circumstances set out 

in subsection (1).  In these circumstances, and if the Lord President requests, the Scottish 

Ministers must appoint a temporary sheriff principal. Those eligible for appointment are a sheriff 

(subsection (2)(a)) or a ―qualifying former sheriff principal‖ (subsection (2)(b)) defined in 

subsection (3) as an individual who ceased to hold office as sheriff principal other than by virtue 

of an order under section 25 (removal from office) and who has not reached the age of 75.  

Subsection (4) sets out that a temporary sheriff principal may be appointed to exercise either all 

of the sheriff principal‘s functions which the sheriff principal is unable to perform or is 

precluded from exercising.  The Lord President may request the appointment of a temporary 

sheriff principal on the ground that a vacancy has occurred in the office of sheriff principal, only 
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if the Lord President considers such an appointment to be necessary or expedient in order to 

avoid a delay in the administration of justice in the sheriffdom (subsection (6)).      

Section 7 – Temporary sheriff principal: further provision 

22. Section 7 makes further provision for the arrangements for a temporary sheriff principal.  

An appointment as a temporary sheriff principal ceases when it is recalled by the Scottish 

Ministers on the request of the Lord President (subsection (2)) or when the individual concerned 

ceases to be a sheriff or is suspended from that office (subsection (3)).  (For suspension and 

removal of sheriffs, see section 22 and 25 respectively).  Except where the temporary sheriff is 

appointed to exercise only limited functions (in terms of section 6(4)(b)), he or she may exercise 

the jurisdiction and powers of sheriff principal of the sheriffdom (subsection (4)).  A temporary 

sheriff principal retains his or her appointment as a sheriff (subsection (5)), but where the 

appointment is as a temporary sheriff principal of a sheriffdom other than that for which the 

person is a sheriff, he or she will only be able to act as a sheriff within the sheriffdom in which 

appointment as the temporary sheriff principal is held and not in his or her ―home‖ sheriffdom 

(subsection (6)).          

Section 8 – Part-time sheriffs 

23. Section 8 which governs the appointment of part-time sheriffs, replicates the majority of 

section 11A of the 1971 Act (sections 11A to 11D of which were inserted by the Bail, Judicial 

Appointments etc (Scotland) Act 2000).  Subsection (1) provides for the Scottish Ministers to 

appoint individuals to ―act as‖ sheriffs, and for individuals so appointed to be known as ―part-

time sheriffs‖.  The qualifications for appointment, set out in section 14 are the same as for 

sheriffs, and the Scottish Ministers may make an appointment only after consulting the Lord 

President (subsection (2)).  In terms of subsection (3), an appointment as part-time sheriff lasts 

for five years, unless it ceases in accordance with section 20 (Cessation of appointment of 

judicial officers); but see section 9, which provides (with exceptions) for automatic re-

appointment at the end of each five-year period.  A part-time sheriff may exercise the powers 

and jurisdiction that attach to the office of sheriff in every sheriffdom (subsection (4)) and is 

subject to the administrative direction of the sheriff principal of the sheriffdom in which the part 

time sheriff is for the time being sitting (subsection (5)) (for the powers of sheriffs principal in 

this regard, see sections 27 and 28).  Sheriffs principal are directed by subsection (6) to have 

regard to the desirability of ensuring that each part-time sheriff is given the opportunity of sitting 

for at least 20 days, and not more than 100 days, per year.  Section 11A(5) of the 1971 Act, as 

amended by the Maximum Number of Part-Time Sheriffs (Scotland) Order 2006 (S.S.I 

2006/257) imposed a limit of 80 upon the number of part-time sheriffs.  Section 11A(5) is not re-

enacted, and there is no longer a limit on the number of part-time sheriffs.       

Section 9 – Reappointment of part-time sheriffs 

24. Section 9 replicates with some amendments section 11B of the 1971 Act.  The Bill does 

not, however, re-enact the prohibition on those aged 69 from being reappointed. Retirement ages 

in general are not reproduced in the Bill and are instead consolidated through amendments made 

to the Judicial Pensions and Retirement Act 1993 by schedule 4, paragraph 8. Section 11B(9), of 

the 1971 Act which prevented part-time sheriffs who were solicitors from acting as part-time 

sheriffs in the same sheriff court district as  that individual‘s principal place of business, is 

substantially re-enacted in section 15(3).   
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25. The effect of section 9 is that, except where one of the conditions in subsection (1)(a)-(c) 

is met, or the individual in question has reached the statutory retirement age of 70 contained in 

section 26(1) of the Judicial Pensions and Retirement Act 1993, that individual must be re-

appointed at the expiry of each five-year appointment. 

Section 10 – Part-time summary sheriffs 

26. This section creates the office of part-time summary sheriff on terms identical to those 

applying to part-time sheriffs.  Reference is made to the notes at paragraph 23. 

Section 11 – Reappointment of part-time summary sheriffs 

27. Section 11 replicates the provisions of section 9 in respect of part-time summary sheriffs.  

Reference is made to the notes at paragraph 24. 

Re-employment of former holders of certain judicial offices 

Section 12 – Re-employment of former judicial office holders 

28. Section 12 substantially re-enacts section 14A of the 1971 Act, as inserted by the 

Judiciary and Courts (Scotland) Act 2008.  That section provided for the re-appointment of 

retired sheriffs principal and sheriffs; section 12 also allows for the re-appointment of former 

qualifying part-time sheriffs and summary sheriffs and part-time summary sheriffs.  The section 

allows a sheriff principal to appoint a qualifying former sheriff principal, a qualifying former 

sheriff or a qualifying former part-time sheriff to act as a sheriff of the sheriffdom and a 

qualifying former summary sheriff or part-time summary sheriff to act as a summary sheriff of 

the sheriffdom.  Such an appointment only permits the individual in question to act during such 

period or periods as the sheriff principal may determine (subsection (2)), and an appointment 

may only be made where it appears to the sheriff principal to be expedient as a temporary 

measure in order to facilitate the disposal of business in the sheriff courts of the sheriffdom 

(subsection (3)).  So, for example, a former judicial office holder might be appointed to fill a 

temporary gap created by the appointment of one of the sheriffs of the sheriffdom as a temporary 

sheriff principal in terms of section 6.  Subsections (4) to (8) define what is meant by a 

―qualifying‖ former judicial office holder: in order to be ―qualifying‖, the former office holder 

must not have been removed from office under section 25, nor have reached the age of 75.  

Section 13 – Re-employment of former judicial office holders: further provision  

29. This section makes further provisions about the use of former judicial office holders.  

Subsection (1) provides that an appointment continues until recalled by the relevant sheriff 

principal.  Subsections (2) and (3) provide that a re-appointed judicial officer may exercise the 

powers of a sheriff, or as the case may be a summary sheriff of the sheriffdom.  Subsection (4) 

provides that an appointment under section 12(1) comes to an end when the individual reaches 

the age of 75.  Subsection (5) permits an individual to continue to deal with matters relating to a 

case begun before the ending of his or her appointment under section 12(1) and providing that 

for that purpose the individual concerned is to be treated as acting under that appointment. 
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Qualification and disqualification 

Section 14 – Qualification for appointment 

30. Section 14 sets out the qualification for appointment as a sheriff principal, sheriff, 

summary sheriff, part-time sheriff or part-time summary sheriff.  It re-enacts the substance of 

section 5 of the 1971 Act by requiring that an individual must have been a solicitor or advocate 

during the 10 years immediately prior to appointment.  Subsection (1)(a) makes it explicit that 

experience in a judicial office specified in subsection (2) immediately prior to appointment also 

qualifies an individual for appointment.    

Section 15 – Disqualification from practice, etc. 

31. Subsections (1) and (2) of section 15 prohibit sheriffs principal, sheriffs and summary 

sheriffs from engaging in any other business, or being in partnership with or employed by or 

acting as agent for any person so engaged.  (In doing so, they substantially re-enact, and extend 

to summary sheriffs, section 6 of the 1971 Act). The prohibition on private practice and business 

is intended to cover all private business as there would be an obvious potential for conflict of 

interest if a sheriff, etc had outside business interests. 

32. Part-time sheriffs and part-time summary sheriffs are not prohibited from practice since 

they are appointed specifically for expertise and experience in that practice, but subsection (3) 

makes clear that part-time sheriffs and part-time summary sheriffs cannot act in the part-time 

judicial capacity in the sheriff court district in which their place of business as a solicitor is 

situated.  This prohibition now extends to any place of business as a solicitor, not just the main 

place of business.      

Remuneration and expenses 

Section 16 – Remuneration 

33. Section 16 consolidates a number of provision of the 1907 and 1971 Acts dealing with 

the remuneration of sheriffs, sheriffs principal, part-time sheriffs and re-employed former 

judiciary and makes new provision for the remuneration of summary sheriffs and part-time 

summary sheriffs.  The remuneration of sheriffs principal and sheriffs is a reserved matter under 

the Scotland Act 1998.  Subsections (1) and (2) in providing for the determination of the 

remuneration of sheriffs and sheriffs principal by the Secretary of State with consent of the 

Treasury, re-enact section 14 of the 1907 Act.  Subsections (3) and (4) provide for the 

remuneration of summary sheriffs to be determined and paid by the Scottish Ministers.  

Subsections (5), (6) and (7) deal with the remuneration of part-time and re-employed judiciary.  

Again the remuneration of these judiciary is determined by the Scottish Ministers. Subsections 

(8) and (9) restate section 10(4) of the 1971 Act in relation to payments to be made to sheriffs 

principal and sheriffs who are directed to perform the judicial functions of sheriffs principal and 

sheriffs in another sheriffdom.  Subsections (10) and (11) make similar provision in relation to 

summary sheriffs who act in another sheriffdom; in contrast to sheriffs principal and sheriffs, in 

respect of whom the function of determining remuneration continues to rest with the Secretary of 

State with the consent of the Treasury, any additional remuneration of summary sheriffs is to be 

determined by the Scottish Ministers. 
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34. Subsection (12) makes it clear that salaries and remuneration for the judicial officers 

listed under subsections (1) to (11) will be paid by the Scottish Courts and Tribunals Service to 

reflect the fact that, when the Lord President became responsible for the deployment of the 

judiciary under the Judiciary and Courts (Scotland) Act 2008, budgets in support of that (for 

example travel and subsistence and part-time sheriffs) were transferred to the Scottish Courts 

Service or the Judicial Office.
3
  The salary budget (which is paid from the Scottish Consolidated 

Fund) did not transfer because the appointment of the judiciary remains a matter for Her Majesty 

on the advice of the Scottish Ministers.  Subsection (13) provides that the salaries of sheriffs 

principal and sheriffs and the remuneration due to summary sheriffs will be charged on the 

Scottish Consolidated Fund.              

Section 17 – Expenses 

35. There are a variety of provisions in the 1971 Act that make provision for the payment of 

expenses and allowances to holders of judicial offices in the sheriff court and which are distinct 

from remuneration provisions.  These are section 10(4) (sheriff directed to perform duties in a 

sheriffdom other than that which he was appointed), section 11(8) (temporary sheriffs principal), 

section 11A(8) (part-time sheriffs), section 14A(6) (re-employment of retired sheriffs) and 

section 19 (travelling expenses for sheriffs principal).  Section 18 consolidates these provisions 

and provides that the judicial officers listed in subsection (3) may be paid expenses by the 

Scottish Courts and Tribunals Service if they were reasonably incurred in the performance of the 

officer‘s duties.  There is now no provision for the payment of ―allowances‖.  

Leave of absence 

Section 18 – Leave of absence 

36. Section 18 provides for leave of absence for sheriff court judiciary.  In terms of 

subsection (1) it is for the Lord President to approve leave of absence for sheriffs principal and 

temporary sheriffs principal.  In terms of subsection (2) it is for the sheriff principal to approve 

leave of absence for a sheriff or summary sheriff.  The maximum amount of recreational leave 

which may be approved for any one judicial officer in a given year is seven weeks (subsection 

(3)), although this limit may be exceeded with the permission of the Lord President (subsection 

(4)), which the Lord President may give only if there are special reasons which justify exceeding 

the limit in the particular case (subsection (5)).  There is no limit upon the amount of leave which 

may be approved for non-recreational purposes (defined in subsection (7) as including, without 

limitation, sick leave, compassionate leave and study leave).  Subsection (6) allows the Lord 

President to delegate to another judge of the Court of Session any of the functions conferred 

upon the Lord President by this section.  (So far as leave of absence for sheriffs principal and 

sheriffs is concerned, the provision made by section 18 is substantially equivalent to that 

currently provided for in sections 13(2) and (3) and 16(2) and (2A) of the 1971 Act).   

Residence 

Section 19 – Place of residence 

37. Section 19 replicates sections 13(1) and 14(2) of the 1971 Act to preserve, and extend to 

summary sheriffs, the existing power of the Lord President to require a judicial officer to have an 

                                                 
3
 The Judicial Office is a part of the Scottish Court Service that provides support to the Lord President in his role 

as head of the Scottish judiciary undertaking such functions as training, welfare, deployment etc.  
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ordinary residence at such place as the Lord President may require – which would normally be 

within reasonable travelling distance to the court or courts where that judicial officer sits.   

Cessation of appointment 

Section 20 – Cessation of appointment of judicial officers 

38. Section 20 sets out the grounds upon which the appointment of a sheriff principal, a 

sheriff, a summary sheriff, a part-time sheriff or a part-time summary sheriff may come to an 

end.  Subsection (1) allows for resignation at any time by giving notice to that effect to the 

Scottish Ministers.  Subsection (2) provides that the appointment of that officer will end on 

giving such notice or resignation, upon retirement, upon removal from office in accordance with 

section 25, or upon appointment as another judicial officer specified in subsection (3). 

Fitness for office 

39. Section 21 to 25 re-enact, and extend to summary sheriffs and part-time summary 

sheriffs, sections 12A to 12E of the 1971 Act, as inserted by the Judiciary and Courts (Scotland) 

Act 2008.  These provisions are consistent with those which apply to the senior judiciary by 

virtue of sections 35 to 39 of the latter Act.   

Section 21 – Tribunal to consider fitness for office 

40. Section 21 provides that the First Minister must set up a tribunal to investigate and report 

on whether a person is unfit to hold judicial office by reason of inability, neglect of duty or 

misbehaviour where requested to do so by the Lord President (subsection (1)) or in other such 

circumstances as the First Minister thinks fit, having consulted the Lord President (subsection 

(2)).  Subsection (3) provides that sheriffs principal, sheriffs, summary sheriffs, part-time sheriffs 

and part-time summary sheriffs are all subject to the jurisdiction of such tribunals.  Subsection 

(4) provides that the tribunal is to consist of one judge who must be a qualifying member of the 

Judicial Committee of the Privy Council (and who will, by virtue of subsection (7), chair the 

tribunal and have a casting vote); one holder of the relevant judicial office; one individual who 

has been qualified for at least 10 years as a solicitor or advocate; and one individual who does 

not, and never has, fallen within any of the other categories.  The terms ―qualifying member of 

the Judicial Committee of the Privy Council‖ and ―relevant judicial office‖ are defined in 

subsection (5).  The membership of the tribunal is to be selected by the First Minister, with the 

agreement of the Lord President (subsection (6)). 

Section 22 – Tribunal investigations: suspension from office 

41. Section 22 provides for the suspension from judicial office of the individual who is the 

subject of the tribunal‘s investigation.  This suspension may be effected by the Lord President, 

where the tribunal was constituted at the Lord President‘s request (subsections (1) and (2)), or by 

the First Minister, on receiving a recommendation to that effect from the tribunal (subsections 

(4) and (5)).  In each case, the suspension lasts until the person who made it orders otherwise 

(subsections (3) and (6).  Suspension does not affect the remuneration of the suspended judicial 

officer (subsection 7)).   
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Section 23 – Further provision about tribunals 

42. Section 23 provides that a tribunal may require any person to attend its proceedings to 

give evidence or may require any person to produce documents (subsection (1)).  The limits 

upon the requirements which may be made are the same as those which apply to requirements 

made by a court (subsection (2)).  Subsection (3) provides for the enforcement of these 

requirements by providing that if a person fails to comply with either or both of these 

requirements the tribunal may make an application to the Court of Session.  The Court of Session 

may, in turn make an order enforcing compliance or deal with the matter as if it were a contempt 

of the court (subsection (4)).  Subsection (5) gives the Court of Session power, by act of 

sederunt, to make provision as to the procedure to be followed by and before a tribunal 

constituted under section 21 ( subsection (5)).  The expenses of a tribunal, and the payment of 

remuneration and expenses to its members are for the Scottish Ministers (subsection (6). 

Section 24 – Tribunal report 

43. Section 24 provides that the report of a tribunal must be in writing, contain the reasons 

for the tribunal‘s decision, and be submitted to the First Minister (subsection (1)), who must then 

lay the report before the Parliament (subsection (2)). 

Section 25 – Removal from office 

44. Section 25 provides for a judicial office holder‘s removal from office following the report 

of a tribunal constituted under section 21.  Subsection (1) provides that the First Minister may 

remove an individual from the office of sheriff principal, sheriff, part-time sheriff, summary 

sheriff or part-time summary sheriff if the tribunal has reported that the individual is unfit to hold 

that office, and after the report has been laid before the Parliament.  In the case of a sheriff 

principal, sheriff or summary sheriff, such removal requires an order made by statutory 

instrument under the negative procedure (subsection (2) and (3)). 

Chapter 3 — Organisation of business 

Sheriff principal’s general responsibilities 

Section 27 – Sheriff principal’s responsibility for efficient disposal of business in sheriff courts 

45. Section 27, which substantially re-enacts the provisions of sections 15 and  16(1) of the 

1971 Act, gives the sheriff principal responsibility to ensure the efficient disposal of business in 

sheriff courts (subsection (1)) and power to make such arrangements as appear necessary or 

expedient for the purpose of carrying out that responsibility (subsection (2)).  In particular, the 

sheriff principal has power to allocate business among the judiciary of the sheriffdom 

(subsection (3)), and to give directions of an administrative character to such judiciary and to 

members of the staff of the Scottish Courts and Tribunals Service (subsection (5)).   The 

―judiciary of the sheriffdom‖ is defined in section 125(2) as all judicial officers within the 

sheriffdom including part-time sheriffs and part-time summary sheriffs.  Subsection (7) makes it 

clear that the powers of the sheriff principal under this section are subject to the Lord President‘s 

overall responsibility for the efficient disposal of business in the Scottish courts under provisions 

in the Judiciary and Courts Act 2008.     
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Section 28 – Sheriff principal’s power to fix sittings of sheriff courts 

46. Section 28, which re-enacts and updates section 17 of the 1971 Act, gives the sheriff 

principal power by order to prescribe where and when sheriff courts will sit and the descriptions 

of business to be dispose of at those sittings.  The provisions of section 28 are again subject to 

the Lord President‘s overall responsibility for the efficient disposal of business in the Scottish 

courts.  

Section 29  – Lord President’s power to exercise functions under sections 27 and 28 

47. Section 29 permits the Lord President to intervene where the Lord President considers 

that a sheriff principal has exercised functions under section 27 or 28 in a way which is 

prejudicial to the efficient disposal of business in the sheriff courts, is prejudicial to the efficient 

organisation or administration of those courts, or is otherwise against the public interest 

(subsection (1)).  In such a case, the Lord President may rescind the exercise of the function by 

the sheriff principal and exercise the function (subsection (2)).  This section makes equivalent 

provision to section 17A of the 1971 Act.   

Deployment of judiciary 

Section 30 – Power to authorise a sheriff principal to act in another sheriffdom 

48. Sections 30 to 33 enable the Lord President to deploy and re-allocate sheriffs principal, 

sheriffs and summary sheriffs across sheriffdoms, and, in the case of sheriffs and summary 

sheriffs, across sheriff court districts. 

49. Section 30 permits the Lord President to authorise the sheriff principal of one sheriffdom 

to exercise all or some of the functions of sheriff principal of another sheriffdom in any of the 

circumstances set out in subsection (1).  Subsection (6) removes any doubt that a temporary 

sheriff principal may be asked to act in another sheriffdom while appointed.   

Section 31  – Power to direct a sheriff or summary sheriff to act in another sheriffdom 

50. Section 31 provides that a sheriff or summary sheriff may be directed by the Lord 

President to perform the judicial functions that that individual already performs in another 

sheriffdom or sheriffdoms until the Lord President directs otherwise (subsections (1) and (3)). It 

also provides that this may be instead of, or in addition to, the performance of the duties that that 

individual already performs in the sheriffdom in which they are based (subsection (2)) or, where 

that individual has already been directed to act in another sheriffdom, to that individual‘s duties 

in that sheriffdom (subsection (4)).  

Section 32 – Power to re-allocate sheriffs principal, sheriffs and summary sheriffs between 

sheriffdoms 

51. This section enables the Lord President permanently to transfer sheriffs principal, sheriffs 

and summary sheriffs between sheriffdoms. (So far as sheriffs are concerned, this power re-

enacts the existing provision in section 14(4) of the 1971 Act). 
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Section 33 – Allocation of sheriffs and summary sheriffs to sheriff court districts 

52. Section 33 updates and replicates section 14(3) of the 1971 Act and extends its provisions 

to summary sheriffs. It provides that the Lord President is to designate in a direction a particular 

sheriff court district in which a sheriff or summary sheriff is to sit. Further it allows the Lord 

President to move a sheriff or summary sheriff to a different district within the sheriffdom by 

designation in a direction. Subsection (3) clarifies the interaction between the power in 

subsection (1) with the power of the sheriff principal to make temporary special provisions under 

section 27(3)(b), giving precedence to the sheriff principal‘s use of that power.  

Judicial specialisation 

53. Sections 34 to 37 are new provisions which implement the recommendations of the 

SCCR in relation to the desirability of greater specialisation in the sheriff courts.   

Section 34  – Determination of categories of case for purposes of judicial specialisation 

54. This section permits the Lord President to decide categories of cases within the sheriff 

courts which should be heard by judicial officers who specialise in that category of case.   

55. Subsection (2) provides that the categories of cases designated for specialisation by the 

Lord President may be determined by subject matter, value or other such criteria as the Lord 

President considers appropriate.  Subsections (3) and (4) give the Lord President further 

flexibility in relation to the operation of specialisation among the judicial officers. 

Section 35  – Designation of specialist judiciary 

56. Once categories of cases for specialist treatment have been determined by the Lord 

President, section 35 permits a sheriff principal to designate one or more sheriffs or summary 

sheriffs as specialists in one or more of those categories. Under subsections (5) and (6), the Lord 

President is permitted to similarly designate one or more part-time sheriffs or part-time summary 

sheriffs as specialists in cases falling within designated categories and which are within the 

competence of those judicial officers. 

57. Subsection (7) provides that the designation of a judicial officer as a specialist in one of 

the categories determined by the Lord President does not affect that officer‘s ability to deal with 

cases other than those in relation to which they have been designated as specialist, nor does it 

mean that a judicial officer who has not been designated as a specialist cannot deal with a matter 

that falls within a specialisation.  

Section 36  – Allocation of business to specialist judiciary 

58. Section 36 places a duty on both the Lord President and the sheriff principal of a 

sheriffdom, when allocating business within a sheriffdom, to have regard to the desirability of 

ensuring that cases which fall within the specialist categories are dealt with by judicial officers 

who are designated as specialists in those categories.   
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Section 37 – Saving for existing powers to provide for judicial specialisation 

59. Section 37 provides that, notwithstanding the provisions of sections 34 to 36, any other 

power which the Lord President already has to allocate business, including specialist business, 

among the judiciary of the sheriff courts is not affected by those sections.   

Chapter 4 - Competence and jurisdiction  

60. This chapter of the Bill restates and updates the existing provisions of the  1907 and 1971 

Acts concerning those actions and other applications that can competently be brought in the 

sheriff court and the competence and jurisdiction of that court.  It makes certain additions to the 

range of actions that can competently be raised in the sheriff court, in line with recommendations 

made by the SCCR, and also makes fresh provision regarding the privative jurisdiction of the 

sheriff court (referred to in the Bill as the ―exclusive competence‖).  It specifies the competence 

and jurisdiction of the summary sheriff. The territorial jurisdiction of sheriffs is re-stated and 

extended to summary sheriffs.  

Sheriffs: civil competence and jurisdiction 

Section 38 – Jurisdiction and competence of sheriffs 

61. Subsection (1) is a statement of the civil competence of sheriffs.  The approach taken in 

the Bill is to frame this in terms of the competence of a sheriff, rather than the sheriff court.  The 

generality provided for in subsection (1) that sheriffs will retain all the competence and 

jurisdiction which they had before this Bill is enacted is not restricted by the specific kinds of 

actions listed in subsection (2).  This list reflects extensions to competence and jurisdiction after 

the Sheriff Courts (Scotland) Act 1907.   

62. Actions for proving the tenor of documents and reduction are added to the list as 

recommended by the SCCR.     

Section 39  – Exclusive competence 

63. Section 39 provides that an order of value of £150,000 or less in civil proceedings may 

only be sought in the sheriff court (described in the Bill as falling within its exclusive 

competence).  

64. Subsection (3) exempts family proceedings (defined in section 124), from the operation 

of this section, unless the only order sought is an order for payment of aliment. Subsection (4) 

provides that this section is subject to the operation of section 88(8) of the Bill which permits 

remit of cases to the Court of Session in exceptional circumstances. Subsection (5) provides that 

the Scottish Ministers may by order (subject to affirmative procedure) substitute for the sum of 

£150,000 another sum.  Subsection (6) defines what is meant by an ―order of value‖.  

Subsections (7) and (8) provide that further detail on how the value of an order is to be 

determined may be set out in act of sederunt made by the Court of Session which may make 

different provision for different purposes.  
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Section 40 – Territorial jurisdiction 

65. Section 40 re-enacts section 4 of the 1907 Act so far as it applies to civil proceedings 

provides for the territorial jurisdiction of the sheriff. Given the operation of section 123 which 

governs reference to ‗sheriff‘ throughout the Bill, the reference to sheriff in this provision 

includes reference to any other member of the judiciary of the sheriffdom.  The general 

provisions of the section are without prejudice to any other enactment or rule of law which has 

effect for the purposes of determining the territorial jurisdiction of a sheriff (subsection (4)), and 

are subject to an order under section 41(1) (subsection (5)). 

Section 41 – Power to confer all-Scotland jurisdiction for specified cases 

66. Section 41 provides that the Scottish Ministers may by order (subject to negative 

procedure) set out that the jurisdiction of a sheriff of a specified sheriffdom sitting at a specified 

sheriff court will extend throughout Scotland for specified kinds of civil proceedings, (such as 

personal injury proceedings)(subsection (1)). An order may be made by Ministers only with the 

consent of the Lord President (subsection (2)), and does not affect the jurisdiction of any other 

sheriff court, which may still deal with the kind of proceedings, nor does it restrict the specified 

court to only deal with the specified kinds of proceedings (subsection (3)).  The section does not 

apply in relation to proceedings under the Children‘s Hearings (Scotland) Act 2011 (subsection 

(5)).  

Section 42 – Jurisdiction over persons etc 

67. Section 42 makes provision in relation to the civil jurisdiction in the sheriff court. It is a 

re-enactment of section 6 of the 1907 Act. Section 6 of the 1907 Act is a source of jurisdiction in 

relation to certain civil matters, where no other legislation has impliedly or explicitly displaced 

its operation and accordingly its re-enactment is required in this section. In recognition, however, 

that section 6 has been largely but not completely displaced, subsection (3) provides that its re-

enactment in section 42 is subject to any other rules of jurisdiction. 

Summary sheriffs: civil and criminal competence and jurisdiction 

Section 43 – Summary sheriff: civil competence and jurisdiction 

68. Section 43 provides that a summary sheriff may exercise all of the jurisdiction and 

powers of the sheriff in relation to civil proceedings, but only with regard to the proceedings and 

matters listed in schedule 1 (subsection (1)).  Subsection (2) provides that a sheriff still has 

jurisdiction and competence over the matters in schedule 1.  Subsection (3) permits the Scottish 

Ministers by order to amend schedule 1.  (For the procedure applying to such an order, see 

section 122). 

Section 44 – Summary sheriff: criminal competence and jurisdiction 

69. Section 44 provides that a summary sheriff may exercise all of the jurisdiction and 

powers of the sheriff in criminal investigations and proceedings (subsection (1)) including the 

powers of a sheriff under the Criminal Procedure (Scotland) Act 1995 (subsection (2)).  This is 

subject to subsection (3), which exempts certain aspects of solemn criminal proceedings from the 

powers and jurisdiction of the summary sheriff. The provisions of this section are without 

prejudice to the jurisdiction and competence of a sheriff in relation to criminal investigations and 

proceedings (subsection (4)).  
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PART 2 - SHERIFF APPEAL COURT 

70. The SCCR recommended the establishment of a Sheriff Appeal Court to deal with all 

civil appeals from the sheriff court and all summary criminal appeals by an accused on 

conviction or  sentence; appeals by the Crown on acquittal or sentence; and bail appeals 

(emanating from the sheriff court or the justice of the peace court).   

71. In civil appeals, the appellate jurisdiction that presently attaches to the office of sheriff 

principal will cease, as will the right to take an appeal directly from the sheriff court to the Inner 

House.  Instead all civil appeals from cases heard at first instance by the sheriff court will lie to 

the Sheriff Appeal Court.  It will have power to remit or transfer a particularly important or 

complex appeal to the Inner House.  Onward appeal to the Inner House from the Sheriff Appeal 

Court will require the permission of the Sheriff Appeal Court, failing which the Inner House, and 

permission will only be given if a ―second appeals‖ test is met. 

72. In summary criminal cases there will no longer be a right of appeal directly to the High 

Court against conviction or sentence or, in the case of the Crown, against acquittal or sentence.  

Such appeals will also lie to the Sheriff Appeal Court in the first instance, although there will be 

a corresponding power to remit complex appeals to the High Court.  An onward appeal to the 

High Court would require permission, which would only be granted where there are clearly 

arguable grounds of appeal, on a point of law.   

73. The provisions in this Part of the Bill provide for the establishment of the Sheriff Appeal 

Court, its membership, its clerking arrangements and its rules of court etc.  The territorial 

jurisdiction of the Court is determined by the courts whose decisions are appealable to the Court.     

Chapter 1 - Establishment and role 

Section 45 – The Sheriff Appeal Court 

74. This section provides for the establishment of the Sheriff Appeal Court as a ―court of 

law‖. This point is expanded upon in section 46.  Subsection (2) provides that the court is made 

up of judicial office holders each known as an Appeal Sheriff.  

Section 46  – Jurisdiction and competence 

75. Subsection (1) sets out the jurisdiction and competence of the Sheriff Appeal Court, 

providing that it will determine appeals to such extent as is provided for in the Bill or in any 

other enactment. With regard to the Bill, the court will hear civil appeals under the provisions set 

out in Part 4 and criminal appeals under the provisions set out in Part 5. The court is a collegiate 

one with a decision of the court being constituted by a decision of the Appeal Sheriffs. 

Subsection (3) expands upon the phrase ―court of law‖ used in section 45, putting beyond any 

doubt that the Sheriff Appeal Court is a court with the same inherent features as other courts in 

Scotland. This is intended to make clear that the court has the inherent jurisdiction of a court of 

law and thus ensures that, for example, the law on contempt of court and other rules relative to 

courts and court proceedings, such as rules about privilege, are to apply.  
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Section 47  – Status of decisions of the Sheriff Appeal Court in precedent 

76. This section makes specific provision about precedent. While the position of the court in 

the hierarchy of courts in Scotland should ensure that its decisions will be binding upon those 

courts whose appeals it hears, this section puts that beyond doubt. Accordingly this section 

provides that in its interpretation or application of the law, the criminal decisions of the Sheriff 

Appeal Court will be binding on all JP courts throughout Scotland; and, the civil and criminal 

decisions of the Sheriff Appeal Court will be binding on all sheriffs throughout Scotland, as well 

as on the Sheriff Appeal Court (unless that Court is composed of a greater number of Appeal 

Sheriffs than composed the Court which made the decision). The use of ‗sheriff‘ in subsection 

(1)(a) and (2), will take on the definition in section 123, and will therefore bind the decisions of a 

sheriff principal sitting as a judge of first instance and any other judicial officer in the sheriff 

court.    

77. Subsection (2) puts beyond doubt that a decision of the Sheriff Appeal Court also binds 

sheriffs in solemn criminal proceedings (before a sheriff and jury). Part 5 of the Bill does not 

provide for an appeal from a solemn case in the sheriff court. Accordingly it was thought 

necessary to ensure that, despite the absence of such an appeal, the interpretation and application 

of the law as set out by the Sheriff Appeal Court will be the same when applied by the sheriff, 

whether in a summary or solemn case. 

Chapter 2 – Appeal sheriffs 

Section 48  – Sheriffs principal to be Appeal Sheriffs 

78. This section makes provision for sheriffs principal to automatically become Appeal 

Sheriffs without the need for formal appointment.  Sheriffs principal will thus hold two offices. 

Holding office as an Appeal Sheriff is dependent upon the sheriff principal continuing to hold 

office as a sheriff principal. Further, suspension from the office of sheriff principal will mean 

suspension from the office of Appeal Sheriff. 

Section 49  – Appointment of sheriffs as Appeal Sheriffs 

79. Section 49 provides that sheriffs who have held office as such for at least five years may 

be appointed by the Lord President to be Appeal Sheriffs. The Bill makes no distinction between 

Appeal Sheriffs who are appointed by virtue of section 48 or 49 in terms of the judicial functions 

of Appeal Sheriffs or judicial authority; accordingly an Appeal Sheriff appointed by virtue of 

section 48 is not to be treated as a more senior Appeal Sheriff to an Appeal Sheriff appointed 

under section 49.   

80. Sheriffs appointed under this section may continue to act as sheriffs. The number of 

appointed Appeal Sheriffs will be a matter for the Lord President.  In a similar way to section 48, 

holding office as an Appeal Sheriff is dependent upon the sheriff continuing to hold office as a 

sheriff, and suspension from the office of sheriff will mean suspension from the office of Appeal 

Sheriff. 

Section 50  – Re-employment of former Appeal Sheriffs 

81. Section 50 enables the Lord President to appoint retired Appeal Sheriffs to sit in the 

Sheriff Appeal Court in the same way and under the same conditions as retired sheriffs principal, 
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sheriffs and summary sheriffs may be re-employed in the sheriff court.  Accordingly, it provides 

that the Lord President may appoint as a temporary measure, in order to facilitate the disposal of 

business, former Appeal Sheriffs to act as an Appeal Sheriff.  In order to be able to be appointed, 

the former Appeal Sheriff must not have been removed from office under section 25 or 49(7), 

nor be aged 75 or over. 

Section 51 – Expenses 

82. This section allows the Scottish Courts and Tribunals Service, as it sees fit, to pay 

expenses to Appeal Sheriffs which are reasonably incurred in the performance of the duties of 

Appeal Sheriffs.   

Chapter 3 - Organisation of business 

President and Vice President 

Section 52  – President and Vice President of the Sheriff Appeal Court 

Section 53  – President and Vice President: incapacity and suspension 

83. Sections 52 and 53 make provision for the appointment of the President and Vice 

President of the Sheriff Appeal Court who will be appointed from the ranks of those Appeal 

Sheriffs who are also sheriffs principal. Provision is also made here for where the President or 

Vice President is unable to carry out the function of the office that these individuals hold or is 

suspended from office.  It is intended that the role of the President and Vice President will be 

purely administrative and will be concerned solely with the organisation of sittings of the Sheriff 

Appeal Court.  Accordingly the President or Vice President will, in terms of judicial functions or 

judicial authority, not be treated as a more senior Appeal Sheriff to an Appeal Sheriff who does 

not hold that role.  

Disposal of business 

Section 54 – President’s responsibility for efficient disposal of business 

84. The President of the Sheriff Appeal Court is tasked with the organisation of the efficient 

disposal of business in the Court similar to the sheriff principal‘s responsibility for this in his or 

her sheriffdom. The President has wide powers in subsection (2) to make such arrangements as 

are necessary or expedient in the carrying out of that responsibility.  Subsection (4) provides that, 

in carrying out the responsibility imposed by subsection (1), the President may give 

administrative directions to those persons referred to in subsection (5).  Subsection (6) makes it 

clear however that the President‘s responsibilities conferred by this section are subject to the 

overall responsibility of the Lord President for the efficient disposal of business in the Scottish 

courts.  

Sittings 

Section 55 – Sittings of the Sheriff Appeal Court 

85. Subsection (1) permits maximum flexibility to allow the Sheriff Appeal Court to sit at 

any place in Scotland designated by the Bill as a place for the holding of a sheriff court (which 

may be as general as a reference to a town or city).  For example, this means that, although the 

Sheriff Appeal Court could sit centrally in Edinburgh for criminal appeals, there will remain the 
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possibility of civil appeals being heard in the sheriffdom in which they originated. (This also 

includes the possibility that criminal and civil appeals could be heard in Parliament House in 

Edinburgh as ―Edinburgh‖ is currently (and will remain) a place designated where a sheriff court 

is to be held.) Under subsection (5), these arrangements are subject to the overall responsibility 

for the efficient disposal of business in the Scottish courts placed on the Lord President.  

Section 56 – Rehearing of pending case by a larger Court 

86. Section 56 provides for the Appeal Sheriffs to determine that a case be heard by a fuller 

bench of the Sheriff Appeal Court in circumstances where they are divided or where they 

consider the matter to merit such treatment.  

Chapter 4 – Administration 

Clerks 

Section 57  – Clerk of the Sheriff Appeal Court 

Section 58  – Deputy Clerks of the Sheriff Appeal Court 

Section 59  – Clerk and Deputy Clerks: further provision 

87. Sections 57, 58 and 59 make provision for the clerking arrangements in the Sheriff 

Appeal Court. Individuals can hold the office of the Clerk of the Sheriff Appeal Court only if 

they also hold the office of sheriff clerk.  Provision is made for the Scottish Courts and Tribunals 

Service to determine periods of appointment and terms and conditions for individuals‘ appointed 

as Clerk and Deputy Clerks.  The Clerk and Deputy Clerks of the Sheriff Appeal Court are staff 

of the Scottish Courts and Tribunals Service.  The Clerk, with permission of the Scottish Courts 

and Tribunals Service, may delegate his or her functions to a Deputy Clerk of the Sheriff Appeal 

Court or a member of staff of the Scottish Courts and Tribunals Service, for example the 

functions conferred by section 60(1)(b).    Further provision is made for the Scottish Courts and 

Tribunals Service to make provision to cover temporary absences of the Clerk, or Deputy Clerk, 

with other members of staff of the Scottish Courts and Tribunals Service. 

Records 

Section 60  – Records of the Sheriff Appeal Court 

88. Section 60 provides for the authentication of records of the Sheriff Appeal Court.  

PART 3 – CIVIL PROCEDURE 

Chapter 1 – Sheriff court  

Civil jury trials 

89. Sections 61 to 69 provide for civil jury trials in certain sheriff courts.  The intention is to 

introduce a procedure similar to that operating in the Court of Session and, accordingly, the 

provisions largely reflect the language and procedures currently set out in the Court of Session 

Act 1988 (the ―1988 Act‖). 
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Section 61  – Civil jury trials in an all-Scotland sheriff court 

90. Section 61(1) read with subsection (8) sets out the types of actions which may require a 

jury trial. The section only applies to those types of civil proceedings which have been specified 

in an order made under section 41, and only at the sheriff court or courts which have been 

specified as having jurisdiction throughout Scotland for those types of civil proceedings.  

Further, subsection (8) provides that a civil jury trial is only to take place for those types of 

proceedings which, if they were competent in the Court of Session, would be tried by a jury 

there, under section 11 of the 1988 Act.  

91. Section 61(2) makes it clear that a jury trial must take place where proceedings have been 

remitted to probation (i.e. that it has been decided to allow evidence to be led to establish the 

facts). This qualification makes it clear that it is unnecessary to have a jury trial where the 

pleadings are irrelevant or there is some other fundamental problem. However, subsection (2) 

also makes it clear that a jury trial will not go ahead if the parties agree otherwise or special 

cause is shown. The use of the phrase ―special cause‖ is deliberately identical to that in section 

9(b) of the 1988 Act and subsection (3) explicitly provides that the sheriff will apply that test in 

the same way as the Court of Session currently does. 

92. Subsection (4) sets out the questions which are to be put to the jury, being the ―issues‖ 

put to the jury in the equivalent action in the Court of Session, in terms of section 12 of the 1988 

Act. Again, as with civil jury trials in the Court of Session, a jury will consist of 12 people, 

subsection (5) with subsection (6) providing the equivalent authority to section 12 of the 1988 

Act in relation to the summoning of jurors.       

Section 62  – Selection of the jury 

93. Section 62 is based on section 13 of the 1988 Act, with the continued expectation that 

practice and procedure in the Court of Session, including with regard to the effect of any 

challenge to a potential juror, will be adopted in this regard in the sheriff court. Further detailed 

rules in relation to civil jury trials in the sheriff court, for example on how the ballot is to be 

conducted, may be made in an act of sederunt under section 97. 

Section 63  – Application to allow the jury to view property 

94. Section 63 is based on section 14 of the 1988 Act.  It provides for a party to the 

proceedings to apply to the sheriff to allow the jury to view any property which is relevant to the 

proceedings. 

Section 64  – Discharge or death of juror during trial 

95. Section 64 provides that the sheriff may allow a juror not to take any further part in the 

proceedings, and for the way in which the proceedings are to continue should a juror be 

permitted to take no further part or die during proceedings.  It is based on section 15 of the 1988 

Act, except that subsection (4) makes further provision if the number of members of the jury 

falls below 10.  
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Section 65  – Trial to proceed despite objection to opinion and direction of the sheriff 

96. Section 65 is based on section 16 in the 1988 Act and provides similarly that if an 

objection is taken during the trial to the opinion or direction of the sheriff, that this is not to 

prevent the trial from proceeding nor the jury returning the verdict and assessing damages. 

Section 66  – Return of verdict 

97. Section 66 is drawn from section 17 of the 1988 Act.  It concerns the determination of a 

verdict by the jury and the status of that verdict, and includes provisions on the selection of a 

juror to speak for the jury and the ability of the sheriff to discharge the jury and order another 

jury trial should the jury be unable to agree upon a verdict after a period of three hours.  Court 

rules will be provided under section 97 in relation to giving effect to the jury‘s verdict.     

Section 67  – Application for new trial 

98. Subsections (1) to (4) are based on section 29(1) and (2) of the 1988 Act except that the 

application for a new trial from the all-Scotland sheriff court will be to the Sheriff Appeal Court 

rather than the Inner House.  It concerns the grounds under which a party to the proceedings may 

apply to the Sheriff Appeal Court for a new trial and what that court may do with such an 

application.  Subsection (4) makes it clear that the powers of the Sheriff Appeal Court are subject 

to the operation of section 68 which sets out conditions on those powers.  Subsection (5) is new 

and makes clear, for the avoidance of doubt, what the consequences are of granting a new trial.  

Subsections (6) and (7) are based on section 29(3) of the 1988 Act and provide where the Sheriff 

Appeal Court may, instead of granting a new trial, set aside the decision of the jury and enter a 

judgment in favour of the unsuccessful party. 

Section 68  – Restrictions on granting a new trial 

99. Section 68 is drawn from the provisions of section 30 of the 1988 Act.  It provides for 

various circumstances where the court must grant a new trial, may grant a new trial restricted to 

the question of damages, or may not grant a new trial. Subsection (4) varies from section 30(2) 

of the 1988 Act, however, in that in the circumstances set out in section 68(1), the court must 

refuse to grant a new trial, whereas section 30(2) states that the court may refuse to grant a new 

trial.   

Section 69  – Verdict subject to opinion of the Sheriff Appeal Court 

100. Section 69 is based on section 31 of the 1988 Act.  It provides that a party to the case may 

apply to the Sheriff Appeal Court for that court to direct that a verdict be returned in whole (or in 

part) in that party‘s favour.  It further sets out what the Sheriff Appeal Court may do in respect of 

that application. 

Simple procedure 

101. At present, cases for sums up to £5,000 fall to be dealt with under small claims or 

summary cause procedure in the sheriff court.  The SCCR concluded that it was unnecessary to 

have two different sets of procedures for cases for £5,000 or less, but that there was a continuing 

need for a distinct procedure for low value claims.  It considered that the financial limit should 

be set at £5,000 for the time being, but recommended the creation of a new procedure for cases 
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under £5,000, to be dealt with primarily by summary sheriffs.  The Bill refers to this new 

procedure as ―simple procedure‖. 

102. The Review advocated a flexible procedure based on a problem-solving, interventionist 

approach in which the court should identify the issues and specify what it wishes to see or hear 

by way of evidence or argument.  The new procedure should be accessible to party litigants, with 

clear, straightforward court rules in plain English and under which the summary sheriff would be 

able to assist the parties to reach settlement.    

Section 70  – Simple procedure 

103. Subsection (1) establishes a new type of civil proceedings in the sheriff court called 

simple procedure. Simple procedure replaces the form of procedure known as summary cause 

which will be abolished through the repeal of sections 35 to 38 of the 1971 Act by paragraph 6 of 

schedule 4 to the Bill. The abolition of summary cause proceedings will also mean the abolition 

of small claim proceedings which are a subset of summary cause proceedings. Subsection (2) 

makes it clear that most of the provisions about simple procedure will be made by court rules 

made under section 97.   

104. Subsection (3) lists the types of proceedings which can only be brought by simple 

procedure, providing a monetary limit of £5,000 with respect to such proceedings. Subsection (5) 

provides that court rules made by an act of sederunt by the Court of Session will determine the 

way in which that sum may be calculated. Subsection (9) provides that the £5,000 limit may be 

varied by the Scottish Ministers by order (which is made subject to affirmative procedure by 

virtue of section 122(2)(a) of the Bill).    

Section 71  – Proceedings for aliment of small amounts under simple procedure 

105. Section 71 re-enacts and updates the drafting of section 3 of the Sheriff Courts (Civil 

Jurisdiction and Procedure) (Scotland) Act 1963.  It provides that, regardless of the general rules 

in any enactment on  simple procedure, that an action for aliment where the amount claimed does 

not exceed a certain sum may be brought subject to simple procedure.  The sum set by the 

section may be varied by an order made by the Scottish Ministers, subject to negative procedure.  

Given the re-enactment of section 3, the 1963 Act is now wholly repealed by paragraph 21 of 

schedule 4 to the Bill.   

Section 72  – Rule-making: matters to be taken into consideration 

106. Section 72 establishes that, as far as possible, the rules of court which govern simple 

procedure will enable an interventionist and problem-solving approach.  It is to be read subject to 

the obligation on the Scottish Civil Justice Council to draft the rules in accordance with the 

principle that they should be as clear and easy to understand as possible, in terms of section 

2(3)(b) of the Scottish Civil Justice Council and Criminal Legal Assistance (Scotland) Act 2013.  
The obligation to make rules of court which reflect such principles is deliberately framed to be 

exercised ―so far as possible‖ in order to avoid any obligation to create rules that may be 

inconsistent or contradictory with one another.  Paragraph (d) is intended to ensure that the rules 

are flexible enough to allow a sheriff to follow the procedure that is most appropriate to the 

circumstances of the case. 
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Section 73 – Service of documents 

107. Section 73, which is derived from section 36A of the 1971 Act, permits rules made under 

section 97 to provide for the sheriff clerk to be required to effect service of any document on 

behalf of parties in a simple procedure case.  

Section 74  – Evidence in simple procedure cases 

108. Subsection (1) is based on section 35(3) of the 1971 Act and is a reflection of the desire 

to make the simple procedure less bound up in technical, legal rules.  Subsection (2) replicates 

section 36(3) of the 1971 Act which was included as ordinary cause rules in the sheriff court 

require the recording of evidence.  Ordinary cause procedure will not exist after the Bill is 

enacted (by virtue of the repeal of Schedule 1 to the 1907 Act by schedule 4 paragraph 4(h) of 

the Bill). However the new rules of procedure are likely to require the recording of evidence in at 

least some cases and so section 74(2) is necessary to make it clear that such recording is not 

required in simple procedure cases.  

Section 75  – Transfer of cases to simple procedure 

109. Section 75 provides for cases which are not being dealt with under simple procedure to be 

transferred to that form of proceedings, provided they are of a type that could be brought under 

simple procedure. Subsection (2)(b) permits cases to be transferred to simple procedure if the 

parties agree, even if the sum sought would exceed the usual monetary limit for simple 

procedure cases.  

Section 76  – Transfer of cases from simple procedure 

110. Section 76 provides for the transfer of cases out of simple procedure. Given the abolition 

of ordinary cause rules, it is left to court rules under section 97 to determine if a uniform set of 

rules is to be adopted for all remaining cases outwith simple procedure or if different rules are to 

apply to different kinds of case. This provision simply states that cases will be transferred from 

simple procedure without specifying the procedure to which they are being transferred.   

Section 77  – Expenses in simple procedure cases 

111. Section 77 re-enacts section 36B of the 1971 Act with modifications to reflect the new 

system of simple procedure.  Subsection (1) provides that the Scottish Ministers may prescribe, 

by order (subject to affirmative procedure by virtue of section 122(2)(a)), categories of simple 

procedure to which alternative expenses rules will apply. Subsection (2) makes it clear that these 

categories will be defined by reference to the value of the claim or the subject matter of the 

claim, permitting types of actions, for example personal injury, to be excluded from any 

limitation on expenses.   

112. An order under subsection (3) could also specify some civil proceedings where different 

expenses could apply, excepting them from categories set out in subsection (2). 

113. Subsection (4) then sets out cases in which those rules are disapplied.  Subsection (5) is 

based on section 36B(3) of the 1971 Act and lists the circumstances in which the restrictions on 

expenses should not apply due to the behaviour of  one of the parties to the case. Subsections (6) 
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and (7) allow the sheriff to make an direction disapplying the restrictions on expenses in an order 

under subsection (1), in complex cases.  

Section 78  – Appeals from simple procedure cases 

114. This section provides that an appeal on a point of law may be taken to the Sheriff Appeal 

Court, however only against the final judgment of the sheriff.  No provision is made for further 

appeals of simple procedure cases from the Sheriff Appeal Court to the Court of Session, since 

such appeals will be governed by the general rules applicable to such appeals.  

Section 79  – Transitional provision: summary causes 

115. Section 79 makes provision to deal with the transition between summary cause procedure 

and its replacement, simple procedure.  This ensures that all references in legislation which 

currently refer to summary cause are to be read as referring to simple procedure.  

Interdicts and other order: effect outside sheriffdom 

Section 80 – Interdicts having effect in more than one sheriffdom 

Section 81 – Proceedings for breach of an extended interdict 

116. Section 80 gives a sheriff competence to grant an interdict or interim interdict having 

effect outwith the sheriff‘s sheriffdom. 

117. Section 81 sets out that these types of interdicts are to be known as ―extended interdicts‖, 

and that proceedings for a breach of an extended interdict will be capable of being validly raised 

and enforced by an action in a number of sheriff courts: in the sheriffdom in which the defender 

is domiciled; in the sheriffdom in which the interdict was granted; and in the sheriffdom in 

which the alleged breach occurred. 

118. Further, on the application of a party to the proceedings or on the sheriff‘s own initiative, 

a sheriff may transfer proceedings to a sheriff of another sheriffdom, if satisfied that this would 

be more appropriate.  This sheriff may transfer the proceedings to any other sheriffdom in this 

case, and is not limited to the sheriffdom in which the defender is domiciled, the sheriffdom in 

which the interdict was granted or the sheriffdom in which the alleged breach occurred.  Where a 

case is transferred to another sheriff in this way, then that sheriff has the competence to consider 

and determine the proceedings.  

119. This provision is a permissive one, however, and makes it clear that the sheriff will be 

able to use discretion in determining whether proceedings should be raised before them.  This 

discretion applies to the operation of all the rules in the section. It is anticipated that, by 

providing that the test does not affect the power of the sheriff to decline jurisdiction,  a sheriff 

will continue to be able to decline jurisdiction on the basis that his or her court is not an 

appropriate forum for determining the matter in dispute (forum non conveniens).   

Section 82 – Power to enable sheriff to make orders having effect outside sheriffdom 

120. Section 82 enables the Scottish Ministers to provide by order (subject to negative 

procedure) for the types of orders (including interim orders) which a sheriff has competence to 
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make which would be capable of having effect and be able to be enforced outwith the sheriffdom 

in which they were granted. This provides that other types of court proceedings may be 

identified and the effect and enforcement of these proceedings extended in a similar way to that 

of interdict. 

Execution of deeds relating to heritage 

Section 83  – Power of sheriff to order sheriff clerk to execute deed relating to heritage 

121. Section 83 provides, where the grantor of any deed relating to heritable property (as 

defined in subsection (6)), is unable, refuses or fails to execute a deed relating to heritable 

property, or cannot be found, that the sheriff may make an order which dispenses with the need 

for the grantor to execute the deed and directs the sheriff clerk to execute the deed.  The effect of 

an execution by the sheriff clerk is that the deed is taken to have the same effect as it would have 

if it had been executed by the grantor.  This section is intended to replicate, and to have the same 

legal effect, as section 5A of the 1907 Act, though the distinction in section 5A(2) between 

applications and summary applications is not perpetuated as the latter are no longer to be a 

defined category of proceedings in the Bill.  The grantee will simply make an application for an 

order in either of the cases mentioned in subsection (1).   

Interim orders 

Section 84  – Interim orders 

122. At present there are no statutory powers conferring on sheriffs a general power to grant 

interim orders corresponding to section 47 of the 1988 Act.    This suggests that there is a real 

doubt regarding the power of a sheriff to grant an interim order ad factum praestandum (that is, 

an order requiring that something (other than the payment of a sum of money) be done pending 

the final determination of the proceedings) and that it would be appropriate to confer an express 

power on sheriffs to make such orders along with the power to grant orders regarding the interim 

possession of any property  to which the proceedings relate.   

Chapter 2 – Court of Session 

Section 85 – Judicial review 

123. Section 85 inserts new sections 27A to 27D into the 1988 Act which reform the 

procedures for petitions for judicial review as recommended in Chapter 12 of the SCCR. At 

present, there are no statutory time limits within which an application for judicial review must be 

made.  Section 27A provides that a time limit of three months starting from the date that the 

grounds giving rise to the application for judicial review arose will apply to applications to the 

supervisory jurisdiction of the court.  This is subject to the exercise of the court‘s discretion to 

permit an application to be made outwith that period, for example if there is good reason for 

delay in making an application, or where the court is satisfied that injustice would result if an 

application presented outwith the time period is not allowed to proceed. Sections 27B, 27C and 

27D add a new preliminary stage at which permission to proceed to judicial review is granted or 

refused.  Each case will be considered by a judge from the Outer House of the Court of Session.  

There will be no necessity for a hearing at this stage.  The judge will consider whether the 

applicant has sufficient interest in the subject matter and whether the application has a real 

prospect of success.  
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124. At present, in order to bring a petition for judicial review in Scotland, a petitioner must 

have title and interest to sue.   The Supreme Court in Axa General Insurance Ltd & Ors v the 

Lord Advocate & Others [2011] UK SC 46
4
 reviewed the law on title and interest as regards 

judicial review provision – in particular, Lord Hope at paragraphs 62 to 63 and Lord Reed at 

paragraphs 170 and 175.  The decision related to the ―standing‖ of a third party to enter the 

process as respondents, but it is clear from the judgments that the statements on ―standing‖ apply 

to applicants for judicial review, and that the substantive law in Scotland allows for a single test 

in which the petitioner for judicial review must demonstrate a sufficient interest in the subject 

matter of the proceedings.  The Bill reflects this in section 27B(2)(a) as part of the permission 

test. 

125. The reference to a real prospect of success in section 27B(2)(b), reflects Lord Gill‘s 

recommendations.  In deciding whether or not to grant permission, the court will assess not 

whether the case is merely potentially arguable but whether it has a realistic prospect of success 

subject to the important qualification that arguability cannot be judged without reference to the 

nature and gravity of the issue to be argued.   Court rules will set out the process for the 

permission hearing.  Lord Gill envisaged that the applicant would be required to serve upon the 

respondent and any interested party, within seven days of lodging the application, the application 

itself, a time estimate for the permission hearing, any written evidence in support of the 

application, copies of any document on which the applicant proposes to rely and a list of 

essential documents for advance reading by the court with the respondent having 21 days to 

answer the application and to decide whether to oppose the granting of leave.  

126. The possible outcomes at the permission stage are that the court may: 

 grant permission for the application to proceed 

 grant permission for the application to proceed, but with specified conditions or only 

on particular grounds; or 

 refuse permission. 

127. Section 27C provides that, if the permission to apply for judicial review is refused or 

granted subject to conditions or only on particular grounds and this was done without an oral 

hearing, then the applicant has seven days within which to request an oral hearing to review the 

original decision. 

128. The request for review requires to be considered by a different judge.  Section 27C(6) 

provides that section 28 of the 1988 Act does not apply where there is a right to request a review 

at an oral hearing.  In other words, there is no right of appeal to the Inner House against a 

decision made under section 27B – an applicant who wishes to challenge the decision must 

request a review under section 27B(2).  Similarly, there is no right of appeal to the Inner House 

if the judge refuses the request for a review. 

129. Under section 27D, where the court refuses permission or grants permission subject to 

conditions or only on particular grounds following an oral hearing (whether at the first stage of 

                                                 
4
 http://supremecourt.uk/decided-cases/docs/UKSC_2011_0108_Judgment.pdf 

124

http://supremecourt.uk/decided-cases/docs/UKSC_2011_0108_Judgment.pdf


These documents relate to the Courts Reform (Scotland) Bill (SP Bill 46) as introduced in the 

Scottish Parliament on 6 February 2014 

 

 

 27  

permission or following a request under section 27C(2)), the applicant can appeal to the Inner 

House.  

130. The provisions in the Bill also deal with the interaction between the new judicial review 

permission stage and applications to the Court of Session for judicial review of unappealable 

decisions of the Upper Tribunal for Scotland.  Section 45(4) of the Tribunals (Scotland) Bill 

(presently before the Parliament) makes provision preventing the Court of Session and the Upper 

Tribunal for Scotland from granting permission for a second appeal unless the second appeals 

test set out by the Supreme Court in Eba v Advocate General for Scotland [2011] UKSC 29
5
 is 

satisfied - the second appeal raises an important point of principle or practice or there is some 

other compelling reason for allowing it to proceed. 

131. The Bill ensures that the same second appeals test is applied at the permission stage 

where the application for judicial review relates to a decision of the Upper Tribunal for Scotland 

in an appeal from the First-tier Tribunal for Scotland under section 41 of the Tribunals 

(Scotland) Bill – see section 27B(3). Therefore, the court may only grant permission for the 

application to proceed if it is satisfied that the second appeals test is satisfied in addition to the 

new judicial review permission test set out in section 27B(3)(a) and (b). The second appeals test 

is set out in section 27B(3)(c)..  It will be necessary for a section 104 order under the Scotland 

Act 1998 to make similar provision to section 27B(3) to ensure that the second appeals test is 

dealt with at the permission stage where the application for judicial review relates to an 

unappealable decision of the UK Upper Tribunal as those decisions relate to reserved matters. 

Section 86 – Interim orders 

132. The SCCR recommended at paragraphs 142 -143 of Chapter 4 that powers to make 

orders ad factum praestandum (that is, orders requiring the performance of a certain act other 

than the payment of a sum of money) and orders for specific implement on an interim or final 

basis conferred on the Scottish Land Court by section 84 of the Agricultural Holdings (Scotland) 

Act 2003 should also be conferred on the Court of Session and the sheriff court.  Section 87 

confers on the Court of Session in section 47 of the Court of Session Act 1988 a power to make 

an order (either final or interim) ad factum praestandum. 

Section 87 – Warrants for ejection 

133. The SCCR recommended that the Court of Session should have jurisdiction to grant a 

decree of removing or warrant of ejection (paragraph 144, Chapter 4).  The Court of Session can 

only grant a decree of removing if this is ancillary to another remedy sought.  Section 87 inserts 

a new section 47A into the Court of Session Act 1988 giving the Court of Session competence to 

grant a warrant of ejection where it grants a decree for removing, so that no further order is 

required to compel the occupier of land to give up occupation.   

                                                 
5
 http://supremecourt.uk/decided-cases/docs/UKSC_2010_0206_Judgment.pdf 
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Chapter 3 - Remit of cases between courts 

Section 88  – Remit of cases to the Court of Session 

134. Subsections (1) and (2) permit a sheriff to remit a case (to which the exclusive 

competence of the sheriff court under section 39 does not apply i.e. if the £150,000 limit does 

not apply) if the sheriff considers that the importance or difficulty of the case makes it 

appropriate.  This replicates section 37(1)(b) of the 1971 Act.    

135. The recommendation that the Court of Session should be able to decline the remit of a 

case below the exclusive competence (where section 39 does apply) is given effect to in 

subsections (3) and (4) which permit the sheriff to request the Court of Session to allow 

proceedings to which section 39 does apply to be remitted to that Court if there are exceptional 

circumstances. Under subsection (5), the Court of Session may permit the proceedings to be 

remitted ―if special cause is shown‖.  

136. The Court can take into account its own operational and business needs when considering 

a request to remit a case (rather than simply the needs of the parties) by virtue of subsection (6).        

137. There is no right of appeal against the decision of the sheriff in subsection (4) or of the 

Court of Session under subsection (5), though a further application is possible under subsection 

(12).  The decision of the sheriff under subsection (2) may be appealed to the Sheriff Appeal 

Court (subsection (9)).  

Section 89  – Remit of cases from the Court of Session 

138. The SCCR also recommended that where the value of an action raised in the Court of 

Session is likely to be below the privative limit, as assessed by the judge at a case management 

hearing, there should be a presumption in favour of a remit to the sheriff court.  In considering 

whether or not to remit, the Court of Session would be entitled to take into account the business 

and operational needs of the Court of Session as well as the interests of the parties.  Section 89 

implements these recommendations.   

139. Subsection (1) and (2) sets out that proceedings must be remitted to the sheriff court 

(unless there are specials reason for not doing so), if at any stage the court is of the view that the 

value of the order is likely to be below the value set for the time being in section 39(1)(b)(ii). 

Under subsection (3), the Court will not have to reach any view on liability or contributory 

negligence and ―likely value‖ is to be assessed on the assumption that liability will be 

established.  Subsections (4) and (5) give a permissive power to the Court to remit cases to 

which the monetary rule does not apply. 

Section 90 – Remit of cases to the Scottish Land Court 

140. Section 90 reproduces section 37(2D) of the 1971 Act to permit a case to be remitted by 

the sheriff to the Scottish Land Court in appropriate cases.  There is no appeal against a decision 

to remit or not to remit.  
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Chapter 4 – Lay representation for non-natural persons 

Section 91 – Key defined terms 

141. Section 91 sets out key definitions of non-natural persons (companies and other bodies) 

in Chapter 4, as well as lay and legal representatives for the purposes of Chapter 4. Chapter 4 

makes clear that non-natural persons are entitled to lay representation in certain circumstances in 

simple procedure cases, and may be permitted, in certain circumstances to be represented by a 

lay person in other civil proceedings.  

Section 92 - Lay representation in simple procedure cases 

142. Section 92 sets out the scope for permitting lay representation on behalf of non-natural 

persons in simple procedure cases.  This section is subject to provision that the Court of Session 

may make by act of sederunt under section 94 regulating the authorisation of lay representatives 

for non-natural persons. 

Section 93 – Lay representation in other proceedings 

143. Section 93 sets out the scope for permitting lay representation on behalf of non-natural 

persons in non-simple procedure cases in the sheriff court, the Sheriff Appeal Court and the 

Court of Session.  The decision on whether to permit lay representation in non-simple procedure 

cases lies with the court, who may grant permission subject to the fulfilment of the conditions in 

subsection (3).  The suitability of the choice of lay representative is assessed in light of 

subsection (4) with the assessment of whether permitting lay representation is in the interest of 

justice in subsection (6). The assessment of such concepts as ―interests of justice‖ and 

―suitability‖ in subsection (3) will ensure that the power to determine whether to permit lies 

firmly in the hands of the court taking into account the particular circumstances of the case.   

Section 94 – Lay representation: supplementary provision 

144. Section 94 enables the Court of Session to make further provision by act of sederunt 

about granting permission for lay representatives under section 93 and, more generally, the way 

that the proceedings are conducted by lay representatives. Subsection (2) sets out particular 

provisions that the Court of Session may make in the act of sederunt through its powers in 

subsection (1) including enabling the court (including the sheriff in the case of proceedings in the 

sheriff court) to make an order preventing a lay representative from conducting proceedings 

other than non-simple procedure cases before the court and allowing applications to be 

considered in chambers and without hearing the parties.  Subsection (2) is not an exhaustive list 

of the provisions which may be made under subsection (1). 

Chapter 5 – Jury service 

Section 95 – Jury service 

145. Section 95 provides for the alignment of age limits for jury service for jurors in civil 

cases with those for jurors in criminal cases i.e. it removes the upper age limit for jurors in civil 

cases of 65 years of age. It does this through an amendment to the Law Reform (Miscellaneous 

Provisions) (Scotland) Act 1980 (as amended by the Criminal Justice and Licensing (Scotland) 

Act 2010).  Section 95 also brings arrangements for claiming excusal as of right from civil jury 

service into line with those established for criminal jury service by the Criminal Justice and 
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Licensing (Scotland) Act 2010 i.e. that civil jurors aged 71 or over could claim excusal as of 

right.  Jurors serving in criminal cases who attended for jury service but did not serve had their 

automatic excusal time shortened from five years to two years by the 2010 Act, and this is now 

applied to jurors serving in civil cases. 

Chapter 6 – Regulation of procedure and fees 

146. Sections 96 and 97 provide powers for the Court of Session to make rules of court by act 

of sederunt to regulate procedure in the Court of Session (section 96) and in the sheriff court and 

the Sheriff Appeal Court (section 97).  The powers to make rules of court are intended to be 

broadly similar, but with specific variations required to take account of the different jurisdictions 

of the courts.   

147. Given the critical role which rules of court will therefore have in implementing the 

SCCR, the powers granted in sections 96 and 97 provide the vires for rules of court made in 

respect of the matters enumerated in those sections. 

Procedure 

Section 96 – Power to regulate procedure etc in the Court of Session 

148. Section 96 replaces sections 5 and 5A of the 1988 Act with a new section 5, which gives 

the Court of Session a power to make provision in acts of sederunt concerning the procedure and 

practice of the Court of Session. Subsection (1) of new section 5 contains a broad, general power 

to make provision regarding procedure and practice.  Subsection (2) contains some specific, 

illustrative examples of the sort of matters which are procedure and practice for the purposes of 

this power, including the conduct and management of proceedings in the Court of Session, the 

forms of documents used, appeals against decisions, awards of expenses and the representation 

of parties by those otherwise not qualified to do so. Given the width of subsection (1), subsection 

(2) is not designed to be exhaustive, rather it demonstrates a widening of what can be described 

as practice and procedure. 

149. The approach to the description of the powers of the Court contrasts with the specific and 

narrower powers contained in the original version of section 5 of the 1988 Act and is designed to 

effect a substantial widening of the powers of the Court of Session to regulate its practice and 

procedure.  

150. Subsection (3) of new section 5 allows these acts of sederunt to make various types of 

ancillary provision, and subsection (4) clarifies that these new powers do not affect any existing 

power to make court rules. 

Section 97  – Power to regulate procedure etc. in the sheriff court and the Sheriff Appeal Court 

151. Section 97 is a replacement for the power to make rules of court in relation to the sheriff 

court in section 32 of the 1971 Act and extends the power to rules in relation to the Sheriff 

Appeal Court. It gives the Court of Session a broad power to make acts of sederunt concerning 

the procedure and practice to be followed in civil proceedings in the sheriff court and Sheriff 

Appeal Court. Subsection (1) contains a broad general power to make provision regarding 

procedure and practice.  Subsection (2) contains some specific illustrative examples of the sort of 
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matters which are procedure and practice for the purposes of this power, including the conduct 

and management of proceedings in the sheriff court and Sheriff Appeal Court, the forms of 

documents used, appeals against decisions, awards of expenses and the representation of parties 

by those otherwise not qualified to do so.  

152. While of a similar nature to section 32 of the 1971 Act, the wider general illustrative 

examples set out in subsection (2) demonstrate a substantial widening of what can be described 

as practice and procedure. 

153. Subsection (3) provides that the rule-making power is subject to the provisions in sections 

70 to 78 concerning simple procedure.  Subsection (4) allows these acts of sederunt to make 

various types of ancillary provision. Subsections (5) and (6) require the Court of Session to 

consult with the Scottish Civil Justice Council when making acts of sederunt which were not 

prepared in draft by the Council. Subsection (8) clarifies that these new powers do not affect any 

existing power to make court rules. 

Fees 

Section 98 – Power to regulate fees in the Court of Session 

154. Section 98 inserts a new section 5ZA into the Court of Session Act 1988, which gives the 

Court of Session a broad power to make acts of sederunt concerning the fees, including the fees 

recoverable in an award of judicial expenses, of various office-holders and persons in relation to 

proceedings in the Court of Session. After consulting the Lord President, the Scottish Ministers 

can, by order (subject to negative procedure by virtue of section 122(3)), specify new persons in 

respect of whom this power may be exercised.   

Section 99 – Power to regulate fees in the sheriff court and the Sheriff Appeal Court  

155. Section 99 is a replacement for section 40 of the 1971 Act. It gives the Court of Session a 

broad power to make acts of sederunt concerning the fees, including the fees recoverable in an 

award of judicial expenses, of various office-holders and persons in relation to proceedings in the 

sheriff court and Sheriff Appeal Court. After consulting the Lord President, the Scottish 

Ministers can, by order (subject to negative procedure by virtue of section 122(3)), specify new 

persons in respect of whom this power may be exercised.   

Chapter 7 – Vexatious proceedings 

Section 100 – Vexatious litigation orders 

Section 101 – Vexatious litigation orders: further provision 

156. Sections 100  and 101 replace and update the Vexatious Actions (Scotland) Act 1898. 

They retain the role of the Lord Advocate as guardian of the public interest, permitting the Lord 

Advocate to seek a ‗vexatious litigation order‘ from the Inner House which requires the 

vexatious litigant to obtain the consent of a Lord Ordinary prior to raising a civil action (section 

100(2)(a)). The test for obtaining an order from the Inner House, and the test which requires to 

be met by a litigant in seeking permission from a judge of the Outer House remains mostly the 

same but has been updated with a more modern form of drafting (section 101(1) and (4) 

respectively). For the first time however, the Court in determining whether to grant a vexatious 
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litigation order will be able to take into account the proposed vexatious litigant‘s behaviour in 

proceedings outwith Scotland (section 101(2)).  

157. The sections also allow the Lord Advocate to seek to prevent a vexatious litigant from 

taking a specified step in specified on-going proceedings (section 100(2)(b)). This power is 

based on the similar powers of the Attorney General of England and Wales in section 42 of the 

Senior Courts Act 1981 and the existing power of the Lord Advocate in 33(2)(b) the 

Employment Tribunals Act 1996. Further, the court may also determine that a vexatious 

litigation order has effect only for such a period as specified in the order (section 100(4)).  

158. Subsections (6) to (8) of section 101 make provision permitting a court dealing with on-

going civil proceedings that are halted by an order under section 100(2)(b) to make orders in 

those proceedings in consequence, including with regard to the disposal of those proceedings.  

Section 102 – Power to make orders in relation to vexatious behaviour 

159. Section 104 allows the Scottish Ministers to make regulations (subject to negative 

procedure by virtue of section 122(3)) to empower the courts to deal with vexatious behaviour. 

Scottish Ministers will require to consult the Lord President prior to making regulations. The test 

to be employed for the regulations, is to make provisions in relation to a person who has behaved 

in a vexatious manner.  

160. This section is designed to empower the courts to deal with vexatious behaviour and 

abuse of process in a similar way to the use of Civil Restraint Orders (CROs) by the courts of 

England and Wales. CROs are part of the inherent powers of the courts of that jurisdiction and 

are a form of order which may be granted by them in response to unmeritorious applications or 

claims by a litigant.  The effect of such orders is to require a litigant to obtain the permission of a 

specified judge or court (as the case may be) prior to making applications in a particular case or 

cases, or from raising actions, either generally or in specific courts.  They are a flexible, court-

led response to abuse of the court process, which can be tailored to ensure that the rights of the 

litigant in question are balanced against both the rights of the other parties to any action and the 

efficient operation of the court. 

161. Despite section 102 there will continue to be a role for the Lord Advocate as guardian of 

the public interest (under section 100 and 101): it may be possible for a vexatious litigant, 

through a wide geographical spread of different actions, not to trouble one court sufficiently to 

trigger the court-led sanction, but in his or her behaviour overall, trouble the system or one 

litigant in a variety of courts. That said, now that the courts will be given this power, it is 

expected that the number of actions required to be taken by the Lord Advocate will decrease. 

PART 4 – CIVIL APPEALS 

Appeals to the Sheriff Appeal Court 

Section 103 – Abolition of appeal from a sheriff to the sheriff principal 

162. While the office of sheriff principal will continue, section 103(1) abolishes the right of 

appeal from the sheriff to the sheriff principal in civil proceedings. This only applies to appeals 

from the sheriff to the sheriff principal and does not affect any statutory appeals or applications 
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to the sheriff principal from tribunals or other bodies.  Subsections (2) and (3) provide that any 

specific provisions in other enactments which provide for an appeal from a sheriff to the sheriff 

principal will now be to the Sheriff Appeal Court.       

Section 104 – Appeal from a sheriff to the Sheriff Appeal Court 

163. Section 104 is based on section 27 of the 1907 Act but provides that the appeal is to the 

Sheriff Appeal Court rather than the sheriff principal.  Permission to appeal is not required in 

relation to the matters set out in subsection (1).  Subsection (2) provides that permission to 

appeal is, however, required against any other interlocutor of a sheriff in civil proceedings.  

Subsections (4) to (6) contain a number of qualifications and are intended to replicate section 

28(2) of the 1907 Act and, in particular, to preserve any specific provision regarding appeal to 

the Sheriff Appeal Court or Court of Session that may be contained in other enactments. 

Section 105 – Sheriff Appeal Court’s powers of disposal in appeals 

164. Section 105 sets out the powers of disposal available to the Sheriff Appeal Court. The 

power in subsection (1)(a) is designed to be wide and is illustrated, but not limited, by the 

specific disposals listed in sub-paragraphs (i) to (v).  Subsection (2) makes it clear that the 

provisions do not limit the inherent powers possessed by the Sheriff Appeal Court as a court of 

law conferred under section 46(3).        

Section 106 – Remit of appeal from Sheriff Appeal Court to Court of Session 

165. Section 106 permits a case to be remitted for the consideration of the Inner House of the 

Court of Session. However, it is not intended that parties should be able to bypass the Sheriff 

Appeal Court since the rationale for having such a court is that not all civil appeals merit the 

attention of the Inner House. Accordingly, section 106(2)(b) permits the Sheriff Appeal Court to 

remit an appeal on the application of a party to the Court of Session only if the Sheriff Appeal 

Court considers that it involves complex or novel points of law.    

Appeals to the Court of Session  

Section 107 – Appeal from the Sheriff Appeal Court to the Court of Session 

166. Section 107 provides for an appeal to the Court of Session from a final judgment of the 

Sheriff Appeal Court, subject to a requirement to obtain permission, in the first instance from the 

Sheriff Appeal Court and, if refused, then from the Court of Session (subsection (1)).  This 

further right of appeal from a first instance decision is subject to a stringent test and this is set out 

in subsection (2).  It is the same test as for appeals to the Court of Appeal in England and Wales.  

Subsection (2) provides that permission to appeal may only be granted if the appeal would raise 

an important point of principle or practice, or there is some other compelling reason for the Court 

of Session to hear the appeal. Subsections (3) and (4) replicate section 28(2) of the 1907 Act to 

preserve any specific provision regarding appeals from the Sheriff Appeal Court to the Court of 

Session that may be contained in other enactments.   

Section 108 – Appeal from the sheriff principal to the Court of Session 

167. There are some enactments which provide for applications direct to the sheriff principal 

rather than the sheriff.  Section 108 deals with such first instance judicial decisions made by 
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sheriffs principal and makes it clear that appeals from such judgments are to the Court of Session 

rather than the Sheriff Appeal Court.  

Section 109 –Appeals: granting of leave or permission and assessment of grounds of appeal 

168. Section 109  inserts a new section 31A into the Court of Session Act 1988 to give the 

Court of Session power to provide by act of sederunt for a single judge (a) to determine any 

applications to the Inner House for leave or permission to appeal to the Inner House; and (b) to 

consider any appeal proceedings initially (and, where appropriate, after leave or permission has 

been granted).  

169. Section 109 relates to paragraphs 97 to 99 of Chapter 4 of the SCCR which also referred 

to the Inner House Business Review by Lord Penrose which recommended at paragraph 6.27 

what the SCCR termed a ―sift mechanism‖ whereby a single Inner House judge could consider 

grounds of appeal. 

170. By way of background to the new provisions, it is relevant to note that section 2(4) of the 

1988 Act provides that, subject to section 5(ba), the quorum for a Division of the Inner House 

shall be three judges.  Section 5(ba) was inserted by the Judiciary and Courts (Scotland) Act 

2008 and is replicated in the new section 5(2)(p) of the 1988 Act as inserted by section 98 of the 

Bill.  This subsection gives the Court of Session power to make provision by act of sederunt as to 

the quorum for a Division of the Inner House considering solely procedural matters.  That power 

is considered sufficient to provide for a single Inner House judge to deal with procedural matters 

including applications for leave or permission  – see Rule 37A of the Rules of Court and as 

confirmed by the recent case of MBR v Secretary of State for the Home Department
6
.    

However, the power is not considered sufficient to enable Rules of Court to enable a single judge 

to consider the initial stages of the appeal proceedings and decide by reference to the grounds of 

appeal whether the appeal proceedings should be allowed to proceed and if so on what grounds.  

171. Since a decision on whether to grant leave or permission and an assessment of the 

grounds of appeal both require some consideration of the merits and will ordinarily affect 

whether an appeal or part of it can proceed. The Bill provides a power for both of the above 

matters to enable a consistent approach.  

172. New section 31A(1), therefore, provides the Court of Session with a new power relating 

to applications for leave or permission.   When the act of sederunt is made under this new power 

the existing provisions that deal with the leave or permission process in Chapter 37A (as 

considered by the Court in the MBR case) will be removed.   Subsection (1) does not set out the 

test to be applied by the Court in determining whether leave or permission should be granted.  

That will be determined by the common law and any particular provisions in the relevant statutes 

that provide for leave or permission. The second appeals test has now been introduced for the 

majority of cases – see Hoseini v Secretary of State for the Home Department 2005 SLT as 

referred to by the Court in the MBR case.  

173. New 31A(2) provides the Court of Session with a separate power to make provision for 

the initial appeal proceedings to be dealt with by a single judge with reference to whether the 

                                                 
6
 2013 SLT 1108;  www.scotcourts.gov.uk/opinions/2013CSIH66.html. 
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grounds of appeal or any of them are arguable.   The Court is also given discretion through this 

power to apply this procedure to cases where leave or permission has already been granted.  

174. New section 31A(3) requires the act of sederunt to make provision about the procedure 

including for the parties to be heard and for review by a Division of the Inner House.  

175. New section 31A(4) provides for the single judge‘s decision to be final subject to the 

Inner House review process.   

176. New section 31A(7) contains a definition of appeal proceedings.  The new process is not 

capable of being applied to the procedure for permission to appeal to the Supreme Court that is 

provided for through section 109 of the Bill. 

Section 110 – Effect of appeal 

177. Section 110 is intended to replicate section 29 of the 1907 Act, and makes provision 

about the effect of an appeal to either the Sheriff Appeal Court or the Court of Session. It 

provides that the court considering an appeal will be able to review all of the decisions in the 

original proceedings (subsection (2)), and that the appeal may be insisted upon by any party to 

the appeal, regardless of whether that party was the one who originally brought the appeal 

(subsection (3)).  

Section 111 – Appeals to the Supreme Court 

178. Section 111 sets out new provisions for appeals from the Court of Session to the UK 

Supreme Court by replacing section 40 of the Court of Session Act with new sections 40 and 

40A. It will be competent to appeal against a judgment of the Court of Session to the UKSC, but 

only with the permission of the Inner House or, failing such permission, with the permission of 

the UKSC. 

179. Section 40 of the 1988 Act currently provides that it is competent to appeal to the 

Supreme Court against certain types of judgments without requiring leave from the Inner House.  

The only restriction on those appeals is that the Supreme Court under Practice Direction 4 

requires that the note of appeal must be signed by two Scottish Counsel who certify that the 

appeal is reasonable. 

180. In addition to changing the process for appeals to the Supreme Court, in line with the 

overall approach in the Bill the opportunity has been taken to update the language and modernise 

terminology (noting that section 40 was itself a consolidation of the Court of Session Acts of 

1808 and 1925).  This approach has been applied unless there is any particular reason why 

existing terminology needs to be kept.  The Supreme Court in the recent judgment of Apollo 

Engineering Limited (Appellant) v James Scott Limited (Respondent) (Scotland) [2013] UKSC 

37
7
 made some criticism of the language of section 40.     

181. The main changes in terminology in the new section 40 are: 

                                                 
7
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―cause‖ becomes ―proceedings‖ – Lord Hope notes in the Apollo judgment that ―cause‖ 

has a very wide meaning and is defined in Rules of Court as covering ―any proceedings‖;   

 

―leave‖ becomes ―permission‖ as that is the term that is used more widely now, for 

example section 288AA(5) of the Criminal Procedure (Scotland) Act 1995 and the 

Constitutional Reform Act 2005; 

 

―judgment‖ and ―interlocutory judgment‖ become ―decision‖.  This reflects the fact that 

―an interlocutory judgment‖ is any judgment other than a final one and on that basis 

―decision‖ is clearer for the user; 

 

―judgment on the whole merits‖ becomes ―final judgment‖ as defined in new section 

40(10).  This is consistent with the new term for ―judgment on the whole merits‖ as in 

section 125(1) of the Bill which in turn is drawn from section 3 of the Sheriff Courts 

(Scotland) Act 1907; 

 

―dilatory defence‖ becomes ―preliminary defence‖.  This is discussed in the Apollo 

judgment where Lord Hope notes that ―preliminary defence‖ is more favoured nowadays.  

The term is defined in new section 40(10). 

 

182. New section 40(1) provides that an appeal may be taken to the Supreme Court against the 

relevant types of case only with the permission of the Inner House or, if the Inner House has 

refused permission, with the permission of the Supreme Court.  

183. Subsection (2) lists the kinds of decisions that can be appealed with the permission of the 

Supreme Court (even though the Inner House has refused permission).  These are intended to be 

the same categories of decision as are covered by the existing provisions in section 40(1)(a) and 

(2) (with the terminological changes mentioned above).  See also Massie v McCaig [2013] CSIH 

37.
8
 

184. Subsection (3) then sets out the rule for other cases.  It provides that for those other cases 

the decision is appealable with the permission of the Inner House.  In other words, the Inner 

House is the gatekeeper alone.   

185. Subsection (4) is intended to replicate the second part of the old section 40(2).  It sets out 

that  the Supreme Court has the same powers as the Inner House had in relation to an appeal 

against an application under section 29 of the 1988 Act to grant or refuse a new trial in any 

proceedings, including in particular the powers in section 29(3) of the 1988 Act (power to set 

aside the verdict in place of granting a new trial) and section 30(3) of the 1988 Act (power to 

grant a new trial restricted to the question of the amount of damages). 

186. Subsections (5) and (6) are intended to replicate the old section 40(3), namely that an 

appeal cannot be taken to the Supreme Court against a decision of a Lord Ordinary unless that 

decision has been reviewed by the Inner House. 

                                                 
8
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187. Subsection (7) is intended to replicate the old section 40(4), with the effect that once an 

appeal is taken to the Supreme Court all prior decisions are opened up for review by the Supreme 

Court. 

188. Subsection (8) replicates the opening qualification that is currently expressed in the old 

section 40(1), namely that the procedure is subject to sections 27(5) and 32(5)  of the 1988 Act 

which make special provision for appeals to the Supreme Court and to provisions in any other 

enactment which restrict or exclude appeals from the Court of Session to the Supreme Court. 

189. Under new section 40(9), the provisions do not affect any right of appeal from the Court 

of Session to the Supreme Court that arises other than under the new section 40 of the 1988 Act 

– whether statutory appeals or at common law (although the assumption is that all such appeals 

are statutory now).  For example, paragraph 13 of Schedule 6 to the Scotland Act 1998 sets out a 

separate process in relation to civil devolution issue appeals which is unaffected by the Bill.    

190. New sections 40A(1) and (2) provide a time limit for applications for permission to 

appeal to the Supreme Court.   Applications to the Inner House must be made within 28 days of 

the date of the decision against which the appeal lies, or such longer period as the court considers 

equitable having regard to the circumstances. The application to the Supreme Court should be 

made within 28 days of the date on which the Inner House refused permission, or such longer 

period as the Supreme Court considers equitable having regard to the circumstances.  The time 

limit is equivalent to the time limits recently provided for in relation to applications for 

permission to appeal compatibility issues (European Convention on Human Rights and European 

Union challenges) to the Supreme Court through section 288A(7) and (8) of the Criminal 

Procedure (Scotland) Act 1995.  

191. New section 40A(3) sets out that the test that the Court is to apply when considering an 

application for leave is whether the appeal raises arguable points of law that are of general public 

importance that ought to be considered by the Supreme Court. This is in line with the comments 

made by Lord Reed in the case of Uprichard v Scottish Ministers [2013] UKSC 21.
9
  

PART 5 – CRIMINAL APPEALS 

192. The SCCR recommended that the Sheriff Appeal Court should have jurisdiction to deal 

with all summary criminal appeals by an accused on conviction or sentence, appeals by the 

Crown on acquittal or sentence and bail appeals.  Part 5 gives effect to these recommendations.  

Appeals from summary criminal proceedings 

Section 112 - Appeals to the Sheriff Appeal Court from summary criminal proceedings 

193. Section 112(1) transfers the existing powers and jurisdiction of the High Court of 

Justiciary relating to appeals from courts of summary criminal jurisdiction to the Sheriff Appeal 

Court. ―Courts of summary criminal jurisdiction‖ are the JP court (as established by section 59 

of the Criminal Proceedings etc (Reform) (Scotland) Act 2007) and the sheriff sitting as a 

summary criminal court. The powers and jurisdiction transferred include those in relation to the 

                                                 
9
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hearing and disposal of appeals against conviction and sentence under section 175 of the 

Criminal Procedure (Scotland) Act 1995, and in relation to bills of suspension and bills of 

advocation (for which provision is made in section 191 of that Act). Subsection (2) provides that 

subsection (1) does not apply to the nobile officium of the High Court: that is, to its inherent 

jurisdiction to grant,  in extraordinary or unforeseen circumstances in which no other remedy is 

provided for by law, such orders as may be necessary for the purposes of preventing injustice or 

oppression. Subsection (3) gives effect to Schedule 2, which modifies Part X (appeals from 

summary proceedings) of the Criminal Procedure (Scotland) Act 1995 in consequence of the 

transfer of jurisdiction effected by subsection (1).   

Section 113 - Appeals from the Sheriff Appeal Court to the High Court 

194. Section 113 makes provision for appeals from the Sheriff Appeal Court to the High Court 

of Justiciary, by inserting a new Part 10ZA (consisting of sections 194ZB to 194ZL) after Part X 

(appeals from summary proceedings) of the Criminal Procedure (Scotland) Act 1995 (the ―1995 

Act‖).  

195. Inserted section 194ZB(1) provides for an appeal from the Sheriff Appeal Court to the 

High Court against a decision of the Sheriff Appeal Court in criminal proceedings.  Such an 

appeal may only be made on a point of law, and with the permission of the High Court.  Appeals 

in summary proceedings may be taken either by the defence or by the prosecutor; subsection (2) 

similarly permits an appeal under subsection (1) to be taken by any party to the appeal in the 

Sheriff Appeal Court. Subsection (3) limits the grounds upon which the High Court may grant 

permission by providing that permission may only be granted if the Court considers that the 

appeal raises an important point of principle or practice or that there is some other compelling 

reason for the Court to hear the appeal.   Such an application for permission to appeal must be 

made within 14 days after the decision of the Sheriff Appeal Court appealed against (subsection 

(5)).  The High Court may extend this period if satisfied that doing so is justified by ―exceptional 

circumstances‖ – the same test as is being introduced for other time limits by the Criminal 

Justice (Scotland) Bill. 

196. Inserted section 194ZC provides that an appeal under section 194ZB(1) is to be made by 

note of appeal (subsection (1)), which must specify the point of law on which the appeal is being 

made (subsection (2)). (The note of appeal will be the principal document upon which the 

decision to grant or refuse permission to appeal will be based: see inserted section 

194ZF(1)(c)(i)). Subsection (3) makes provision in relation to the quorum of the High Court in 

considering and deciding an appeal under section 194ZB(1). That quorum is three judges of the 

High Court.  Decisions are to be taken by a majority and each judge is entitled to pronounce a 

separate opinion.  

197. Inserted section 194ZD is based on section 180(1) and (3) of the 1995 Act. As under that 

section, the decision whether to grant permission to appeal is to be taken by a single judge 

(subsection (1)), who may, in granting permission, make comments in writing in relation to the 

appeal (subsection (2)). (As to the effects of these comments, see inserted section 195ZG). 

Where the single judge refuses permission, that judge must give reasons in writing for the 

refusal, and, where the appellant has been sentenced to imprisonment and is on bail, must grant a 

warrant for the appellant‘s apprehension and imprisonment (subsection (3)). In terms of 
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subsection (4), such a warrant will not have effect until the expiry of the time limit for lodging a 

further application for permission to appeal in terms of section 194ZE.  

198. Section 194ZE, which is based on section 180(4) to (5) of the 1995 Act, makes provision 

for a further application to the High Court where the single judge of the High Court has refused 

permission under 194ZD.  The application must be made within 14 days of intimation of the 

single judge‘s refusal (subsection (1)), although the High Court may extend this time limit if 

satisfied that doing so is justified by exceptional circumstances (subsections (2) and (3)).  The 

application will be considered by a quorum of three judges (subsection (4)). Where the High 

Court gives permission, subsection (5) provides that it may make written comments in relation to 

the appeal (for the significance of which, see inserted section 194ZG). In the event of refusal, the 

High Court must give written reasons and, if the appellant has been sentenced to imprisonment 

and is on bail, grant warrant for the appellant‘s apprehension and imprisonment (subsection (6)). 

199. Section 194ZF makes further provision about the procedure for determining applications 

for leave to appeal. Subsection (1)(a), which is based upon section 180(6) of the 1995 Act 

provides for applications to be determined in chambers without the parties being present. 

Subsection (1)(b) requires the application to be determined by reference to section 194ZB(4), i.e. 

the requirement that the High Court must consider that the appeal would raise an important point 

of principal or practice, or that there be some other compelling reason for the High Court to hear 

the appeal. Subsection (1)(c) specifies the documents which must be considered in determining 

the application. These are the note of appeal and such other document or information (if any) as 

may be specified by act of adjournal.  

200. Inserted section 194ZG provides for the restriction of grounds of appeal to those specified 

in the note of appeal or as arguable in the written comments of the single judge in terms of 

section 194ZD(2) or, as the case may be, of the High Court in terms of section 194ZE(5). It is 

based, with appropriate modifications, on section 180(7) to (9) of the 1995 Act. Where written 

comments are made, they may specify the arguable grounds of appeal (whether or not they were 

stated in the note of appeal) (subsection (1)) and, where they do so, the appellant may not found 

upon any ground which has not been so specified without the permission of the High Court 

(subsection (2)). An application for such permission must be made, and intimated to the Crown 

Agent, within 14 days of intimation of the written comments (subsection (3)), which period may 

be extended by the High Court in exceptional circumstances (subsection (4)). The appellant may 

not found on any matter not stated in the note of appeal, except with the permission of the High 

Court on cause shown (subsection (5)), or unless that matter, not specified in the note, has been 

specified as an arguable ground of appeal in written comments made in terms of section 

194ZD(2) or 194ZE(5) (subsection (6)).  

201. Inserted section 194ZH provides for the powers of the High Court in disposing of an 

appeal. In terms of subsection (1), the High Court is empowered either (a) to remit the case back 

to the Sheriff Appeal Court with its opinion as to direction as to further procedure in, or disposal 

of, the case, or (b) exercise any power that the Sheriff Appeal Court could have exercised in 

relation to disposal of the appeal proceedings before that Court. Subsection (3) provides that the 

statutory powers given to the High Court by section 194ZH do not affect any power in relation to 

the consideration or disposal of appeals that the High Court otherwise has. 

137



These documents relate to the Courts Reform (Scotland) Bill (SP Bill 46) as introduced in the 

Scottish Parliament on 6 February 2014 

 

 

 40  

202. Inserted section 194ZI(1) applies section 177 (procedure where appellant in custody) of 

the 1995 Act to appeals from the Sheriff Appeal Court to the High Court, with the exception of 

the ―excepted appeals‖ set out in subsection (2). Section 177 provides for the court of first 

instance to be able to grant bail, grant a sist of execution, or make any other interim order 

pending the determination of an appeal. The ―excepted appeals‖ set out in subsection (2) are bail 

appeals under section 32, and appeals under section 177(3). In each of these cases, the subject of 

the appeal is a decision not to grant bail, and it would not make sense to provide for a further 

application for bail pending the outcome of an appeal against that refusal. 

203. Inserted section 194ZJ, which provides for abandonment of an appeal, is based on section 

116(1) of the 1995 Act.  

204. Inserted section 194ZK re-enacts section 194ZA of the 1995 Act, as inserted by section 

81 of the Criminal Justice Bill, currently before the Parliament. That section provides that the 

judgments of the High Court in an appeal in summary proceedings are final and not subject to 

review by any court (subsection (1)). The only exceptions to this absolute finality are 

consideration by the High Court on a reference from the Scottish Criminal Cases Review 

Commission in terms of Part XA of the 1995 Act, and consideration by the UK Supreme Court 

on an appeal under section 288AA of that Act (compatibility issues) or in terms of paragraph 

13(a) of Schedule 6 to the Scotland Act 1998 (devolution issues). The Criminal Justice Bill 

inserts this provision into Part X (appeals from summary proceedings).  The effect of section 112 

of the present Bill is that Part X ceases to be concerned with appeals to the High Court, being 

concerned instead with appeals to the Sheriff Appeal Court. In consequence, what was inserted 

section 194ZA requires to be moved from Part X to the new inserted Part 10ZA.  

205. Inserted section 194ZL makes equivalent provision for computation of time periods to 

that found in section 194(1) of the 1995 Act.   

Section 114 - Power to refer points of law for the opinion of the High Court 

206. Section 114 amends the 1995 Act to insert a new section 175A after section 175 

establishing the basis upon which the Sheriff Appeal Court may refer a point of law in an appeal 

case to the High Court for its opinion if the Sheriff Appeal Court thinks that the point is a 

complex or novel one.  The Sheriff Appeal Court may do this on its own initiative or on the 

application of a party in the appeal proceedings.  

Section 115 - References by the Scottish Criminal Cases Review Commission  

207. Section 115 amends section 194B (references by the Commission) of the 1995 Act to 

provide for the Scottish Criminal Cases Review Commission to be able to refer to the High 

Court cases in which the an appeal was originally heard in the Sheriff Appeal Court. 

Bail appeals 

Section 116 - Bail appeals 

208. Section 116 amends section 32 of the 1995 Act (bail appeals) to provide for appeals 

against bail decisions taken in the sheriff court to go to the Sheriff Appeal Court rather than the 

High Court.   
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PART 6 – JUSTICE OF THE PEACE COURTS 

Section 117 – Establishing, relocating and disestablishing justice of the peace courts 

209. Section 117 replicates the powers to establish JP courts at section 59 of the Criminal 

Proceedings etc (Reform) (Scotland) Act 2007 and updates the powers in subsections (7) and 

(7A) of the Act so that the Scottish Ministers may make changes only with the consent of the 

Lord President of the Court of Session and the Scottish Courts and Tribunals Service, the latter 

being placed under a duty to consult parties who are likely to have an interest.   

210. This section amends section 59 of the Criminal Proceedings etc. (Reform) (Scotland) Act 

2007, which provides for the establishment of JP courts. The effect of the amendments at 

subsections (2) and (3) is that the Scottish Minsters will  be able to use their powers to establish, 

relocate or disestablish a JP court only following the submission of a proposal to do so by the 

Scottish Courts and Tribunals Service. Such a proposal must be agreed to by the Lord President 

and have been subject to consultation with persons considered appropriate by the Scottish Courts 

and Tribunals Service.  

211. It will be for the Scottish Minsters to decide, following the submission of a proposal,  

whether to exercise their order making powers under section 59(2) or (6) of the 2007 Act. If  

Ministers do decide to make an order, new section 59(7C), as inserted by this section, will 

require them to obtain the consent of both the Lord President and the Scottish Courts and 

Tribunals Service before the order is made.  

212. This provision re-orders the existing provisions which govern the process for the making 

of an order under section 59(2) and (6), bringing them into line with the process to be followed 

for an order under section 2 of the Bill (the power to alter sheriffdoms, sheriff court districts and 

sheriff courts).   

Section 118– Abolition of the office of stipendiary magistrate 

213. Section 118 provides that the office of stipendiary magistrate is abolished.  Existing 

stipendiary magistrates are to be appointed as summary sheriffs and part-time stipendiary 

magistrates are to be appointed as part-time summary sheriffs, unless they decline appointment. 

Section 74(5) of the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 provides that a 

person is not to be appointed as a stipendiary magistrate unless the person is, and has been for at 

least five years, a solicitor or advocate.  It is, therefore, possible that a person currently appointed 

as a stipendiary magistrate may not be qualified for appointment as a summary sheriff, as section 

14 of the Bill requires ten years legal qualification.  Subsections (4) and (7) ensure that they may 

still be appointed as a summary sheriff.  

Section 119 – Summary sheriffs to sit in justice of the peace courts 

214. This section permits summary sheriffs to sit in JP courts.  When summary sheriffs sit in 

these courts, they will only be entitled to exercise the same summary criminal powers as the JP. 
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PART 7 – THE SCOTTISH COURTS AND TRIBUNALS SERVICE 

Section 120 – The Scottish Courts and Tribunals Service 

215. Section 120 amends the Judiciary and Courts (Scotland) Act 2008 to create a merged 

organisation to provide administrative support for both courts and tribunals.  The Scottish Court 

Service is renamed as the Scottish Courts and Tribunals Service (the ―SCTS‖). The SCTS is 

given the function of providing administrative support to the Scottish Tribunals and their 

members and to any other tribunals that the Scottish Ministers may by order specify (subject to 

negative procedure).  Schedule 3 makes further provision in relation to the SCTS. 

PART 8 – GENERAL 

Section 121 – Modifications of enactments 

216. Section 121 introduces schedule 4, which makes minor modifications of enactments. 

Section 122 – Subordinate legislation 

217. Subsection (1) of section 122 makes provision allowing any order made by the Scottish 

Minsters under this Bill to include any incidental, supplemental, consequential, transitional, 

transitory or saving provision. It also permits an order to make different provisions for different 

purposes or different parts of the country. Subsections (2) and (3) prescribe the procedure which 

is to apply to orders made by the Scottish Ministers under the Bill.   Subsection (4) provides that 

this section does not apply to a commencement order made under section 127(2) of the Bill.  

Section 123 – References to sheriff 

218. Subject to the exceptions narrated by subsection (3), this section makes provision 

defining references to ―sheriff‖ in the Bill. Accordingly reference to ―sheriff‖ in the Bill and 

other enactments will be taken, subject to the conditions set out in this section, to include 

reference to other judiciary of the sheriffdom (as defined in section 125(2)). 

Section 124 – Definition of family proceedings 

219. This section lists various proceedings which, for the purposes of this Bill, are to be 

understood as ―family proceedings‖. The Scottish Ministers may modify this list by an order 

made under subsection (2) subject to affirmative procedure. 

Section 125 – Interpretation 

220. Subsection (1) sets out the definitions that apply throughout the Bill unless the context 

requires otherwise. 

221. Subsection (2) lists the judicial officers who are included by references to the ―judiciary 

of a sheriffdom‖.   

222. Subsection (3) makes provision explaining that ―proceedings in the sheriff court‖ 

includes proceedings before any member of the judiciary of a sheriffdom.  
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Section 126 – Ancillary provision 

223. This section allows the Scottish Ministers, by order, to make such supplementary, 

incidental or consequential provision as they consider appropriate for the purposes of, or in 

connection with or for the purposes of giving full effect to, any provision made by, or by virtue 

of, this Act subject to either negative or affirmative procedure.  

Schedule 1 – Civil proceedings, etc in relation to which summary sheriff has competence 

224. Schedule 1, as introduced by section 43, lists civil proceedings in respect of which 

summary sheriffs are to have jurisdiction and powers.  The Scottish Ministers may modify this 

schedule by order under section 43(3).  Any such order is subject to affirmative procedure by 

virtue of section 122(2)(a).   

Schedule 2 – Transfer of summary criminal appeal jurisdiction to the Sheriff Appeal 

Court: Modification of 1995 Act 

225. Section 112 of the Bill makes provision transferring summary criminal appeals from the 

High Court to the Sheriff Appeal Court. This schedule makes amendments to the Criminal 

Procedure (Scotland) Act 1995 in consequence of this transfer.  

Schedule 3 – The Scottish Courts and Tribunals Service 

Part 1 - Conferral of additional functions etc. in relation to tribunals 

226. Section 120(3) introduces schedule 3 which confers functions on the SCTS for the 

effective operation of both courts and tribunals. 

227. Paragraph 1 amends the relevant sections in the Judiciary and Courts (Scotland) Act 2008 

to update references to the Scottish Court Service to the SCTS. It also confers power on the 

merged organisation to provide and ensure the provision of property, services and staff as 

required for the Lord President and the President of the Scottish Tribunals in their tribunals roles. 

The power of the Scottish Ministers to carry out the functions of the SCTS if they feel that the 

SCTS is failing to carry out its functions is extended to tribunals. Paragraph 1 of schedule 3 to 

the Judiciary and Courts (Scotland) Act 2008 is repealed as this provision has never been 

brought into force. The Scottish Court Service was made an office-holder in the Scottish 

Administration by section 104 Order (the Judiciary and Courts (Scotland) Act 2008 

(Consequential Provisions and Modifications) Order 2009) and so this provision is no longer 

required. 

228. Paragraph 1 also amends the board structure to conflate the senatorial membership on the 

board with the role of the President of Scottish Tribunals and add a Chamber President of the 

First-tier Tribunal for Scotland to the board.  The President of the Scottish Tribunals and 

Chamber President are roles created in the Tribunals (Scotland) Bill, currently before the 

Parliament.  Remuneration may be paid if the Chamber President is fee-paid. The Judiciary and 

Courts (Scotland) Act 2008 is also amended to allow the Scottish Ministers to transfer any 

property or liability in connection with the operation of the Scottish Tribunals to the SCTS. 
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Schedule 3 Part 2 – Transitional provision 

229. Paragraph 2 transfers those staff who currently work as part of the Scottish Tribunals 

Service to the SCTS. 

230. Paragraph 3 creates a power to allow the SCTS to provide administrative support to the 

listed tribunals until such time as they are transferred-in to the Scottish Tribunals (First-tier 

Tribunal for Scotland and Upper Tribunal for Scotland) as created in the Tribunals (Scotland) 

Bill.  It also allows a current President of the named tribunals to sit on the board of the Scottish 

Courts and Tribunals until such time as Chamber Presidents are in operation. The Scottish 

Ministers may by order add tribunals which are to be transferred-in to the Scottish Tribunals to 

the list of those to be administered in the interim by SCTS, and add office-holders in those 

tribunals to the list of office-holder eligible to sit on the SCTS board (sub-paragraph (5)). Such 

an order is subject to affirmative procedure by virtue of section 122(2)(a). 

Schedule 3 Part 3 – Consequential repeals 

231. Paragraph 4 repeals the provision within the Lands Tribunal Act 1949 that requires the 

Scottish Ministers to provide administrative support for the Lands Tribunal. 

232. Paragraph 5 repeals the provision within the Mental Health (Care and Treatment) 

(Scotland) Act 2003 that the Scottish Ministers must provide administrative support and 

accommodation for the Mental Health Tribunal for Scotland. 

233. Paragraph 6 repeals the provision within the Education (Additional Support for Learning) 

(Scotland) Act 2004 that the Scottish Ministers must provide property, staff and services to the 

President and tribunals of the Additional Support Needs Tribunals for Scotland. 

234. Paragraph 7 repeals the provision within the Charities and Trustee Investment (Scotland) 

Act 2005 that the Scottish Ministers must provide property, staff and services for a Scottish 

Charity Appeals Panel. 

235. Paragraph 8 repeals the provision within the Tribunals (Scotland) Bill (presently before 

the Parliament) that the Scottish Ministers must provide administrative support for the Scottish 

Tribunals. 

Schedule 4 – Modifications of enactments 

236. Schedule 4, which is introduced by section 121, makes provision for the amendment of 

various enactments as a consequence of the provisions of the Bill. Paragraph 12(2) mirrors that 

in section 1 of the Public Records (Scotland) Act 1937 which deals with the transmission of 

High Court and Court of Session records by act of adjournal or sederunt (as the case may be). 
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Part 1 – Sheriff courts 

Paragraph 1 – Promissory Oaths Act 1868 

237. This paragraph amends the Schedule to the Promissory Oaths Act 1868 as a consequence 

of the creation of summary sheriffs and part-time summary sheriffs. The effect of the amendment 

is that summary sheriffs and part-time summary sheriffs will be required to take the oath of 

allegiance and the judicial oath.  

Paragraph 2 – Promissory Oaths Act 1871 

238. This paragraph amends section 2 of the Promissory Oaths Act 1871, making provision for 

persons before whom summary sheriffs and part-time summary sheriffs may take oaths. 

Paragraph 3 – Sheriff Courts (Scotland) Act 1876 

239. Section 54 of the Sheriff Courts (Scotland) Act 1876 is repealed by this section, so far as 

not previously repealed. Section 54 gave power to the Court of Session to allocate commissary 

business in the sheriff courts by act of sederunt. This power now rests with sheriffs principal as 

part of their general powers to organise the efficient disposal of business in the sheriff courts at 

sections 27 and 28 of the Bill.    

Paragraph 4 – Sheriff Courts (Scotland) Act 1907 

240. This paragraph repeals various sections of the Sheriff Courts (Scotland) Act 1907. 

241. Sub-paragraph (a) repeals sections 4 to 7 of the 1907 Act which made provision in 

relation to the jurisdiction of the sheriff court.  These sections are largely replaced by Chapter 4 

of Part 1 of the Bill, which makes provision in respect of competence and jurisdiction of sheriffs. 

242. Sub-paragraph (b) repeals sections 10 and 11 of the 1907 Act.  The power of Her Majesty 

to appoint salaried sheriffs principal and sheriffs previously provided for by section 11 of that 

Act is recast in sections 3 and 4 of the Bill. 

243. Sub-paragraph (c) repeals section 14 of the 1907 Act.  Provision for the salaries of 

sheriffs principal and sheriffs is now made by section 16 of the Bill. 

244. Sub-paragraph (d) repeals section 17 of the 1907 Act, which made provision for the 

appointment of honorary sheriffs by sheriffs principal.  The office of honorary sheriff is 

abolished by section 26 of the Bill. 

245. Sub-paragraph (e) repeals section 27 to 29 of the 1907 Act, which dealt with appeals to 

the sheriff principal and the Court of Session as well as setting out the effect of an appeal.  These 

repeals are in consequence of the creation of the Sheriff Appeal Court by the Bill. 

246. Sub-paragraph (f) repeals sections 39 to 40 of the 1907 Act.  Section 39 is repealed as 

consequence of the replacement of ordinary cause rules.  The provision in section 40, relating to 

fees in the Court of Session, is now recast at section 98 of the Bill 
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247. Sub-paragraphs (g) and (h) repeal section 50 and Schedule 1 of the 1907 Act respectively.  

These repeals are in consequence of replacement by the Bill of summary cause procedure by 

simple procedure (section 70 of the Bill) and the replacement of ordinary cause procedure. 

Paragraph 5 – Sheriff Courts and Legal Officers (Scotland) Act 1927 

248. This paragraph makes amendments to section 8 of the Sheriff Courts and Legal Officers 

(Scotland) Act 1927. The amendment will allow the Lord Advocate to issue instructions to 

procurators fiscal both for the purpose of giving effect to the 1927 Act and for the purpose of the 

efficient disposal of business in the sheriff courts.  

Paragraph 6 – Sheriff Courts (Scotland) Act 1971 

249. The Sheriff Courts (Scotland) Act 1971 is repealed by this paragraph, with the exception 

of sections 2(3) and 3(4), which provide for compensation payment on loss of shrieval office. 

Sub-paragraphs (3) and (4) amend these provisions to allow them to operate with section 2 of the 

Bill. The other provisions of the 1971 Act are largely replaced or recast by the Bill.  

Paragraph 7 – Civil Jurisdiction and Judgments Act 1982 

250. This paragraph amends section 20(3) of the Civil Jurisdiction and Judgments Act 1982 to 

reflect the recasting of section 6 of the Sheriff Courts (Scotland) Act 1907 as section 42 of the 

Bill. 

Paragraph 8  – Judicial Pensions and Retirement Act 1993 

251. This paragraph amends the Judicial Pensions and Retirement Act 1993 to ensure that 

provisions concerning the retirement of judges apply to the offices created by this Bill. 

Paragraph 9 – Judiciary and Courts (Scotland) Act 2008 

252. This paragraph makes various repeals and amendments to the Judiciary and Courts 

(Scotland) Act 2008. 

253. Sub-paragraph (3) brings the offices of summary sheriff and part-time summary sheriff 

within the remit of the Judicial Appointments Board for Scotland. 

254. Sub-paragraph (4) adds the offices of summary sheriff and part-time summary sheriff to 

the definition of ―judicial office holder‖ at section 43 of the 2008 Act. This has the effect of 

bringing these officer holders under the Lord President‘s responsibility for welfare, training and 

guidance at section 2 of the 2008 Act.  

Part 2 – Sheriff Appeal Court 

Paragraph 10 – Courts of Law Fees (Scotland) Act 1895 

255. This paragraph amends section 2 of the Courts of Law Fees (Scotland) Act 1895, 

allowing the Scottish Ministers to regulate court fees for the Sheriff Appeal Court.  
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Paragraph 11 – Sheriff Courts and Legal Officers (Scotland) Act 1927 

256. This paragraph amends section 1 of the Sheriff Courts and Legal Officers (Scotland) Act 

1927 by inserting a new subsection (6) as a consequence of the creation of the office of Clerk of 

the Sheriff Appeal Court by section 57 of the Bill.  New subsection (6) sets out that the 

appointment of a sheriff clerk as Clerk to the Sheriff Appeal Court under section 57 of the Bill is 

not to be considered as a removal from office. 

Paragraph 12 – Public Records (Scotland) Act 1937 

257. The Public Records (Scotland) Act 1937 is amended by this paragraph to reflect the 

creation of the Sheriff Appeal Court by the Bill. The new section 1A inserted into the 1937 Act 

makes provision for the keeping of Sheriff Appeal Court records.  

Paragraph 13 – Administration of Justice (Scotland) Act 1972 

258. This paragraph amends section 1 of the Administration of Justice (Scotland) Act 1972 by 

amending subsections (1), (1A) and (3), extending the powers therein to the Sheriff Appeal 

Court.  

Paragraph 14 – Civil Jurisdiction and Judgments (Scotland) Act 1972 

259. Section 50 of the Civil Jurisdiction and Judgments (Scotland) Act 1972 is amended by 

this paragraph to include a reference to the Sheriff Appeal Court.  

Paragraph 15 – Legal Aid (Scotland) Act 1986 

260. This paragraph extends the provisions of sections 21(1) and Paragraph 1 of Part 1 of 

Schedule 2 to the Legal Aid (Scotland) Act 1986 to cover proceedings in the Sheriff Appeal 

Court.  

Paragraph 16 – Criminal Procedure (Scotland) Act 1995 

261. This paragraph has the effect of requiring one Appeal Sheriff to be appointed to the 

Criminal Courts Rules Council by amending section 304(2)(c) of the Criminal Procedure 

(Scotland) Act 1995.  

Paragraph 17 – Judiciary and Courts (Scotland) Act 2008 

262. This paragraph makes further amendments to the Judiciary and Courts (Scotland) Act 

2008 to take into account the creation of the Sheriff Appeal Court and the office of Appeal 

Sheriff. 

Paragraph 18 – Scottish Civil Justice Council and Criminal Legal Assistance Act 2013 

263. This paragraph has the effect of bringing the Sheriff Appeal Court within the remit of the 

Scottish Civil Justice Council. 
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Paragraph 19 – Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 

264. This paragraph amends the Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 

in light of the provisions of the Bill.  

265. Sub-paragraph (2) has the effect of allowing the sheriff to remit a fine imposed on a civil 

juror for non-attendance where the fine was imposed in the sheriff court. 

266. Sub-paragraph (3) amends section 11 of the 1980 Act in light of the creation of all-

Scotland sheriff courts by section 61 of the Bill. 

Paragraph 20 – Heritable Securities (Scotland) Act 1894 

267. This paragraph amends the Heritable Securities (Scotland) Act 1894 to reflect the 

creation of simple procedure by section 70 of the Bill. 

Paragraph 21 – Sheriff Courts (Civil Jurisdiction and Procedure) (Scotland) Act 1963 

268. This paragraph repeals the Sheriff Courts (Civil Jurisdiction and Procedure) (Scotland) 

Act 1963 which made provision for actions for aliment of small amounts by way of a summary 

cause action.  Provision in this regard is now made by section 71 of the Bill, which enables 

actions for aliment of small amounts to be made by simple procedure. 

Paragraph 22 – Conveyancing and Feudal Reform (Scotland) Act 1970 

269. This paragraph amends the Conveyancing and Feudal Reform (Scotland) Act 1970 to 

reflect the creation of simple procedure by section 70 of the Bill. 

Paragraph 23 – Legal Aid (Scotland) Act 1986 

270. There is a statutory bar on civil legal aid being available for small claims proceedings as 

set out in paragraph 3 of Schedule 2 to the Legal Aid (Scotland) Act 1986 (―the 1986 Act‖). As a 

consequence of this Bill, the term ‗small claims‘ will no longer be used. This section ensures that 

the current position is preserved by amending the 1986 Act and substituting the reference to 

small claims actions with a reference to those types of simple procedure cases which would be, 

but for the repeal of the 1971 Act, treated as a small claim. 

Paragraph 24 – Tribunals (Scotland) Act 2014 

271. This paragraph inserts a new section 52A into the Tribunals (Scotland) Bill (presently 

before the Parliament) to provide that  it is for the Upper Tribunal to decide whether the petition 

has been made in accordance with the time limits in section 27A of the Court of Session Act 

1988 and whether or not to grant permission for the petition to proceed under section 27B.   It 

also modifies the provisions of sections 27C(3) and (4) of the Bill so that the references in those 

sections to requests for review of a permission decision being dealt with by a different Lord 

Ordinary are to be read as references to different members of the Tribunal from those who 

refused or granted permission subject to conditions. A similar consequential amendment will 

require to be made to the Tribunals, Courts and Enforcement Act 2007 through a section 104 

Order to provide for the UK Upper Tribunal to deal with the permission stage where a petition 

for judicial review is remitted to it by the Court of Session.     
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Paragraph 25 - Law Reform (Miscellaneous Provisions) Scotland Act 1985 

272. This paragraph repeals section 14 of the Law Reform (Miscellaneous Provisions) 

Scotland Act 1985, which provides for remit from the Court of Session to the sheriff. This is now 

dealt with by section 89 of the Bill. 

Paragraph 26 - Vexatious Actions (Scotland) Act 1898 

273. This paragraph repeals the Vexatious Actions (Scotland) Act 1898. This subject is now 

dealt with by Part 3 Chapter 7 of the Bill. 

Paragraph 27 - Execution of Diligence (Scotland) Act 1926 

274. This paragraph repeals section 6 (regulations, forms and fees) of the Execution of 

Diligence (Scotland) Act 1926. This is now dealt with by new section 5ZA(1)(c) of the 1988 

Act, inserted by section 98 of the Bill. 

Paragraph 28 - Administration of Justice (Scotland) Act 1972 

275. As a consequence of the repeal of the Sheriff Courts (Scotland) Act 1971, this paragraph 

amends a reference in the Administration of Justice (Scotland) Act 1972 to refer to the new 

provision made by section 97 of the Bill. 

Paragraph 29 - Court of Session Act 1988 

276. This paragraph makes amendments to the Court of Session Act 1988 to take account of 

the introduction of the Sheriff Appeal Court. 

Paragraph 30 – Constitutional Reform Act 2005 

277. Paragraph 30 repeals section 40(3) of the Constitutional Reform Act 2005 in consequence 

of the new provisions at section 111 of the Bill.  Section 40 of the 2005 Act deals with the 

jurisdiction of the Supreme Court.  Section 40(3) provides that ―An appeal lies to the Court from 

any order or judgment of a court in Scotland if an appeal lay from that court to the House of 

Lords at or immediately before the commencement of this section‖. 

278. Section 40(3) is essentially a transitional provision which stated what the Supreme 

Court‘s Scottish appellate jurisdiction was from day one.  It is subject to alteration by subsequent 

legislation and would always have to be read subject to any such legislation.    However, the Bill 

provides for its repeal to avoid any room for argument that there would be an on-going tension 

with new section 40(9) of the Court of Session Act 1988 and any suggestion that pre-2005 Act 

procedures could rely on section 40(3)  notwithstanding the replacement of section 40. 

Paragraph 31 - Criminal Procedure (Scotland) Act 1995 

279. This paragraph makes amendments to the Criminal Procedure (Scotland) Act 1995 to 

take account of the abolition of the office of stipendiary magistrate by section 118 of the Bill. 
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Paragraph 32 - Criminal Proceedings etc. (Reform) (Scotland) Act 2007 

280. This paragraph makes amendments to the Criminal Proceedings etc. (Reform) (Scotland) 

Act 2007 to take account of the abolition of the office of stipendiary magistrate by section 118 of 

the Bill. 

Paragraph 33 - Judiciary and Courts (Scotland) Act 2008 

281. This paragraph makes an amendment to the Judiciary and Courts (Scotland) Act 2008 to 

take account of the abolition of the office of stipendiary magistrate by section 118 of the Bill. 

Paragraph 34 - Court of Session Act 1988 

282. This paragraph amends the Court of Session Act 1988 to ensure that references in that 

Act to enactments include Acts of the Scottish Parliament. 
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—————————— 

 

FINANCIAL MEMORANDUM 

INTRODUCTION 

1. This document relates to the Courts Reform (Scotland) Bill (―the Bill‖) introduced in the 

Scottish Parliament on 6 February 2014. It has been prepared by the Scottish Government to 

satisfy Rule 9.3.2 of the Parliament‘s Standing Orders. It does not form part of the Bill and has 

not been endorsed by the Parliament. 

2. The Policy Memorandum, which is published separately, explains in detail the 

background to the Bill and the policy intention behind the Bill. The purpose of this Financial 

Memorandum is to set out the costs associated with the measures introduced by the Bill, and as 

such it should be read in conjunction with the Bill and the other accompanying documents. 

3. The Bill takes forward many of the recommendations of Lord Gill‘s Scottish Civil Courts 

Review (SCCR).
10

 The Judiciary and Courts (Scotland) Act 2008 gave the Lord President and 

the Scottish Court Service the responsibility for the running and administration of Scotland‘s 

courts. This Bill represents an enabling framework and many of the detailed changes will be 

delivered through court rules.   

4. The opportunity is also being taken in the Bill to restate in a modern act much of the 

existing legislation governing the sheriff courts, which is currently contained in Westminster acts 

from 1971 and 1907. Therefore, a lot of the provisions will have no financial element as they are 

just a restatement of the current situation. 

5. This Financial Memorandum gives an overview of the Scottish Government, Scottish 

Court Service, Lord President and the other affected bodies‘ current plans for implementation.  

6. The estimates of costs contained in this Memorandum are compiled from information 

provided by those bodies affected by the Bill. The figures and projections provided are the best 

estimates available for the costs and savings that will be generated as a result of the provisions of 

this Bill. All costs have been rounded to the nearest £1,000. Figures may not sum due to 

rounding. 

7. This Financial Memorandum assumes that the Bill provisions will take effect in the 

financial year 2015-16. This is based on the current planning assumptions that the 

implementation of the reforms will commence from mid-2015. 

OVERVIEW 

8. The financial implications of the Bill will primarily affect the SCS as the body 

responsible for the administration of the courts, and the Scottish Civil Justice Council (SCJC), as 

the body responsible for developing civil court rules. There will also be an impact on the Crown 

                                                 
10

 http://www.scotcourts.gov.uk/about-the-scottish-court-service/the-scottish-civil-courts-reform  
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Office and Procurator Fiscal Service (COPFS) and the Scottish Legal Aid Board (SLAB). There 

will also be an effect on the Scottish Government in respect of judicial salaries and related 

expenses (eg pensions). 

9. In the main, the Bill is expected to make the civil justice system in Scotland more 

efficient by ensuring that cases are heard at the appropriate level in the system and at a 

proportionate cost to the state and to individuals.  

10. The main reforms are being taken forward through projects under the Making Justice 

Work Programme.
11

 These are:  

 Judicial structures: the establishment of a new judicial office – summary sheriff; 

 Sheriff Appeal Court;  

 Personal injury court (including the transfer of business from the Court of Session to 

the sheriff courts);  

 Rules rewrite– relating to the powers given to the courts to ensure they can 

implement the reforms. 

11. In addition to the four projects above, the other main reform is the merger of the Scottish 

Court Service and the Scottish Tribunals Service. The financial implications of this are also 

included within this Memorandum. 

Making Justice Work - Project Relevant provisions 

Judicial structures Part 1 and 6 

Sheriff Appeal Court Part 2, 4 and 5 

Personal injury court Part 1 Chapter 4 

Rules rewrite All 

Scottish Courts and Tribunals Service – merger Part 7 

 

12. Where sections are not covered in this Memorandum these are, in the main, concerned 

with restating current legislation in a modern act and as such do not have any financial 

implications.  

13. Overall, many of the expected impacts of the Bill take the form of administrative 

efficiencies resulting from new procedures which will be developed by the SCJC to help the 

courts run more efficiently. Where a cost or saving is expected based on staff time to perform a 

particular new task, it is anticipated that that this will be dealt with through measures such as full 

use of existing resources, prioritisation of functions, and increased operational efficiency. Only 

where a specific need for additional staff or resources has been identified, has this been stated as 

an additional financial cost or saving. The figures in parentheses are savings. 

 

 

 

                                                 
11

 http://www.scotland.gov.uk/Topics/Justice/legal/mjw  
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Table 1: Potential one-off costs 

     One-off costs 

    2013/14 2014/15 2015/16 Total 

Scottish 
Government 

Courts and 
tribunals 
merger  
[Table 25] 

£700,000 to £1,200,000 
 

Up to £1,200,000 

      

Scottish Court 
Service 

Judicial 
structures  
[Table 8] 

£46,000 £63,000 £84,000 £193,000 

Sheriff 
Appeal Court 
[Table 22]  

£15,000 £139,000 £105,000 £259,000 

Personal 
injury court 
[Table 14] 

£12,000 £74,000 £42,000 £128,000 

Rules rewrite 
[Table 23]  

£427,000 £427,000 £854,000 

Total £73,000 £703,000 £658,000 £1,434,000 

      Judicial 
Appointments 
Board 

Judicial 
structures 
[Table 8] 

 
£4,000 

 
£4,000 

 

Table 2: Potential recurring costs and savings 

    from 2016/17 

Scottish Government 
(Judicial salaries budget) 

Judicial structures  
[Table 8] 

£8,000 to (£1,792,000) 
(after year 10) 

Sheriff Appeal Court  
[Table 22] (£319,000) 

Personal injury court 
[Table 14] (£57,000) 

Total 
Year 1 (£368,000) rising to 

(£2,168,000) by Year 10 

   

Scottish Court Service 

Sheriff Appeal Court   
[Table 22] (£19,000) 

Personal injury court 
[Table 14] (£7,000) 

Total (£26,000) 

   

Scottish Legal Aid Board 

Sheriff Appeal Court  
[Table 22] (£120,000) 

Personal injury court  
[Table 14] (£1,200,000) 

Total (£1,320,000) 

   Crown and Procurator Fiscal 
Service 

Sheriff Appeal Court  
[Table 22] £29,000 

    

Costs on the Scottish Administration 

14. The tables above show that there are expected savings to the Scottish Government which 

are based on the potential reductions in the judicial salaries budgets. There are also potential 

savings for the Scottish Legal Aid Board (SLAB) due to the expected reduction in the use of 

counsel in civil cases.  
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15.  The vast majority of the costs relate to the implementation of the reforms and fall to the 

Scottish Court Service. The largest costs relate to the merger of the SCS and the Scottish 

Tribunals Service and the detail of those costs is outlined in the relevant section below.  

Costs on local authorities 

16. There are no costs expected on local authorities as a result of the reforms in this Bill. 

Respondents to the consultation from local authorities indicated that overall they may make 

some savings especially in relation to the new procedures relating to judicial review as this is 

likely to reduce the number of cases that get to a lengthy, expensive trial. 

Costs on wider court users 

17. There are no costs falling on other persons or bodies as a result of the provisions in this 

Bill. The impact of the reforms is expected to be positive on parties using the courts to litigate. 

Ensuring cases are heard at the appropriate level in the system will mean that fees charged will 

be appropriate to the case.   

18. However, whilst there will be no expected costs to organisations, there will be some law 

firms who specialise in personal injury cases in the Court of Session that are likely to be 

negatively affected due to the lower fees they will be able to charge. In addition, the Faculty of 

Advocates have also expressed concern due to the reduction in cases in the Court of Session and 

the High Court as a result of these reforms, as advocates have exclusive rights of audience in 

those courts. 

FUNDING THE REFORMS 

Making Justice Work 

19. Making Justice Work is a programme bringing together a range of reforms to the 

structure and processes of the courts, access to justice and tribunals and administrative justice.  It 

has been developed and is being delivered with partners across the justice system, including the 

Crown Office and Procurator Fiscal Service (COPFS), SCS, SLAB and Police Scotland. The 

programme contains six overarching projects, covering both civil and criminal justice. The 

reforms outlined in this Bill are an integral part of MJW Programme 1 - Delivering efficient and 

effective court structures. The vision for this programme is: 

―To create a cost effective, proportionate, accessible and efficient court 

structure in which: cases and appeals are heard by the right court in both 

civil and criminal cases, reserving the use of the highest courts for the 

most serious and complex cases; court procedures are as easy as possible 

for all to understand and access; and cases are dealt with as efficiently as 

possible once they come to court.‖ 

20. The four strategic outcomes of this project are: 

 An efficient and effective court structure 

 A simplified body of court rules 
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 Greater use of electronic communication  

 Continuous improvement of civil justice 

21. The SCS Corporate Plan
12

 for the three years to 2014 committed the SCS to working with 

the Scottish Government to progress the recommendations made in the SCCR, as part of that 

commitment the SCS board has: 

 accepted its CEO taking on the Senior Responsible Officer role of the MJW1 

Programme 

 approved the budgets for additional posts to support the CEO in the initiation and 

management of the project 

 agreed to fund the increased running costs associated with the SCJC from within the 

additional fee income built into the 2012 Court Fees Orders.
13

 

22. The SCS Corporate Plan for the next three years (2014-2016) is currently under 

development by a working group of the SCS board, and that plan will reinforce the strong 

acceptance of the strategic direction with a commensurate increase in the financial commitment 

to this project. 

23. The MJW1 Programme Board has representatives from the Scottish Government, the 

SCS, the Judicial Office
14

 and SLAB. This Board has been involved in the development of the 

business cases for the main projects that will take forward the implementation of the reforms of 

the Bill, listed in paragraph 10. These business cases have been used to inform this document. 

24. In addition to the four projects identified in paragraph 10, the MJW1 Programme is also 

responsible for other projects relating to the wider reforms of the courts. These include projects 

on court structures, a new civil IT system, court fees and the establishment of the SCJC. Taking 

into account all the projects under MJW1, SCS estimates that, after a 10-year project life, these 

will return around £6.5m of savings. However, this Memorandum will focus on those projects 

that are directly related to the provisions in the Bill.     

25. The assumption is that the volume of cases will remain similar to the 2011-12 levels or 

decline slightly. In the main data has been used from 2011-12 for consistency as that is the most 

up to date data available for the civil caseload.  

Court fees 

26. As civil actions are generally about resolving disputes between two private individuals, 

the general principle is that the parties rather than the state should bear the cost of civil actions. 

                                                 
12

 http://www.scotcourts.gov.uk/docs/default-source/reports-data/scs_corporateplan2011-14.pdf?sfvrsn=2  
13

 Scottish Courts Service summary of all the relevant court fees orders http://www.scotcourts.gov.uk/docs/default-

source/scs-fees-statement/scs-fees-statement---fees-from-10-december-2012-until-31-march-2015.doc?sfvrsn=8  
14

 The Judicial Office for Scotland came into being on the 1 April 2010 as part of the structural changes introduced 

by the Judiciary and Courts (Scotland) Act 2008.  It is a separate part of the Scottish Court Service and was 

created to provide support to the Lord President in his role as head of the Scottish judiciary with responsibility for 

the training, welfare, deployment, guidance and conduct of judges and the efficient disposal of business in the 

courts. 
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This is done through the setting of court fees which allows the SCS to collect fees for the use of 

the different courts. The Scottish Government‘s policy objective is that the fees should recover 

the costs to public funds of providing those services.  

27. The theory is that in moving from a pre-reform set of charges to a post-reform set of 

charges the SCS could simply amortise the costs of reform, and look to recover that investment 

through the charges applied over the long run – i.e. the Scottish Government expects SCS to be 

able to fully fund the reform programme through the level of future fee income.  

28. That was the position for the most recent fees orders which passed through the 

parliamentary process for approval in 2012.  The Parliament approved an above-inflation 

increase on the presumption that the additional percentage increase would help SCS contribute 

towards the cost of investing in reform.  

29. At a practical level the proposals for new fees are made on a three-yearly cycle. The 

specific fee tables are subject to a public consultation process, and are then required to be put to 

the Parliament for approval. Separately to this Bill, work is being undertaken by the SCS on a 

project to look at future court fees. 

30. The SCS has agreed to fund the initial increment in the costs of the SCJC and make a 

start on the investment in the civil IT system from within the fee increase that was agreed in 

2012. However, the SCS board has highlighted that the falling level of demand for civil business 

will have an impact on the overall fee income. 

31. Should there be a substantial reduction in fee income, the SCS board has made it clear 

that the cost of change may need to revert to being an unfunded business pressure for SCS. This 

may have an effect on the implementation of some of the reforms. The SCS has confirmed that 

the current fee income is on track to ensure that the costs of the reforms can be met.  

32. For the purposes of this Memorandum no change to fee income is assumed at this time. 

JUDICIAL STRUCTURES 

33. This section considers the project relating to the establishment of the summary sheriff. 

This is associated with the provisions contained in Part 1 Chapter 2 of the Bill, that deals with 

the sheriff courts and the judiciary.  

Current judicial structure 

34. The Bill does not amend the processes or procedures for the appointment of the current 

judicial offices. However, by virtue of restating current legislation, the Bill will become the legal 

basis for their appointment. The following table outlines the current structure for 2012-13 and 

the associated estimated costs. 
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Judicial Salaries 

Base Salary 
at 

01/04/2013
15

 
FTE 

Posts Salary Cost On Cost
16

 Total 

Lord President £216,307 1 £216,307 £64,892 £281,199 

Lord Justice Clerk £208,926 1 £208,926 £62,678 £271,604 

Inner House Judge £198,674 10 £1,986,740 £596,022 £2,582,762 

Outer House Judge £174,481 22 £3,838,582 £1,151,575 £4,990,157 

Temporary judges £174,481 3 £523,443 £157,033 £680,476 

Sheriffs principal £139,933 6 £839,598 £251,879 £1,091,477 

Sheriffs £129,579 140 £18,141,060 £5,442,318 £23,583,378 

Sheriffs (part-time - pool of 77) £129,579 24.2 £3,135,812 £313,581 £3,449,393 

Stipendiary magistrates (Pool 
of 7) £71,286 4.9 £349,301 £104,790 £454,092 

Total           £37,384,538 

 

Summary sheriff 

35. The introduction of this new judicial role lies at the heart of the civil courts reform 

programme and its overarching aim of having the right cases heard by the right level of the 

judiciary. The main jurisdiction of this role, as set out in the Bill, is summary crime and civil 

cases in the sheriff courts with a low value claim. 

36. The scale of the judicial structure in Scotland reflects a difficult balance that needs to be 

achieved between two statutory duties:  

 The Lord President, and the six sheriffs principal, have the statutory duty for ―the 

efficient disposal of business‖ (within the resources made available); 

 The Scottish Ministers have the statutory duty to set the level of ―resources made 

available‖ (with due regard to the needs of the courts). 

37. Judicial deployment is a matter for the Lord President and sheriffs principal, and future 

decisions will always be based on what is required to fulfil their statutory obligation for the 

efficient disposal of business. In presenting the scope and scale of the reforms, there is a need to 

avoid making any commitments to outcomes in a way that may compromise their future 

flexibility. 

Potential cost reduction per court day 

38. The base salary and pensions for the new post of summary sheriff will be set in due 

course by the Review Body on Senior Salaries (SSRB). For the purposes of this Memorandum, it 

has been assumed that the likely grading will be similar to the current post of District Judge in 

England and Wales which commands a base salary of £103,950 (equivalent to 80% of the 

current base salary for sheriffs).  

                                                 
15

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/209683/judicial-salaries-schedule-

13-14.pdf  
16

 Estimated at 30% for FT posts to take into account pensions, national insurance contributions etc. 

Table 3: Estimated costs of current judicial structure 
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39. The SCS has estimated that the economic benefit of introducing the new judicial tier in 

Scotland is therefore assessed as a potential saving of £163 for every day where a summary 

sheriff can be used in lieu of a sheriff: 

Table 4: Estimate of cost of sheriff and summary sheriff 

Office Base Salary On Costs
17

 Total 
Sitting 
Days

18
 

Cost Per 
Day 

Sheriffs £129,579 £38,874 £168,453 205 £822 

Summary sheriffs £103,950 £31,185 £135,135 205 £659 

 

40. The exact complement of permanent summary sheriffs that may be necessary will be 

dependent on a) an uncertain future mix of business coming before the courts in a post-reform 

environment, and b) the consequential decisions that are then made on judicial deployment to 

respond to that future demand.  

41. Anticipating that mix in ten years‘ time could be misleading, so the following table 

provides a sensitivity analysis for various percentage changes in the mix of potential judicial 

deployment and the savings in judicial salaries that may be realised:  

Table 5: Possible judicial deployment in the sheriff courts 

Office 

Possible 
Deployment 
Scenarios Posts

19
 Sitting Days

20
 

Potential 
Reduction in 

Cost pa (£m)
21

 

Sheriffs 100% 140 29,135   

Summary sheriffs 0% 0 0 0 

          

Sheriffs 70% 98 20,395   

Summary sheriffs 30% 42 8,741 1.4 

          

Sheriffs 60% 84 17,481   

Summary sheriffs 40% 56 11,654 1.9 

          

Sheriffs 50% 70 14,568   

Summary sheriffs 50% 70 14,568 2.4 

 
42. The current planning assumptions are that there will be a phased introduction over a ten 

year period with: 

 A 1:1 replacement policy would apply (ie appoint just one summary sheriff as each 

sheriff retires). In practice, the courts will have an on-going need to recruit 

replacement sheriffs as well; 

 Based on retirement profiles, this will mean around six sheriffs a year will leave the 

bench. Therefore, six summary sheriffs added in year one, and a further six summary 

                                                 
17

 Estimated at 30% to take into account pensions, national insurance contributions etc. 
18

 205 days is the figure used for court programming. 
19

 Based on a 1:1 replacement policy as each sheriff retires. 
20

 Based on the sitting days deployed in 2011-12. 
21

 Based on a potential saving of up to £163 per court sitting day, if deploying a summary sheriff. 
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sheriffs added each subsequent year until a full complement of 60 is in place at year 

ten;  

 Each summary sheriff post would be capable of delivering an average of  205 days of 

bench time per annum;  

 A complement of 60 summary sheriffs could deliver 12,300 potential sitting days (60 

x 205=12,300); 

 The potential savings to the judicial salaries budget will be increasing by £0.2m each 

year, until that full complement of 60 is in place and savings plateau at an indicated 

saving of circa £2.0m per annum. 

Part-time sheriffs 

43. The existing complement of sheriffs is made up of two parts: sheriffs and part-time 

sheriffs. The latter relate to sheriffs who are paid a daily rate and are utilised when there is a 

particular need in a sheriffdom for cover. There is currently a pool of 77 part-time sheriffs who 

were used for around the equivalent of 24 full time sheriffs in 2011-12. 

44. The introduction of summary sheriffs and the greater flexibility this gives to sheriffs 

principal may mean that they are able to take on some of those court sitting days that are 

currently provided by part time sheriffs. However, the Bill also establishes an equivalent role for 

part-time summary sheriffs. 

45. Predicting the best use of part-time resources is more difficult than with the salaried roles. 

By definition these roles are used for cover and, given that the summary sheriff has a restricted 

jurisdiction, it will always be necessary to have a pool of part-time sheriffs available. As stated 

above, the deployment of the judiciary is a matter for the Lord President and the sheriffs 

principal, and these provisions do give them more flexibility in managing their resources.  

46. Anticipating a mix between the part–time roles in future years could be misleading, 

especially given the consideration that there may be a reduction in the use of part-time resources 

once summary sheriffs are established.  However, based on the assumption made above 

regarding the expected salary of a summary sheriff, there will be a 20% saving each time a part-

time summary sheriff is used instead of a part-time sheriff.  

Stipendiary magistrates 

47. A consequence of the establishment of the summary sheriff is that the stipendiary 

magistrates (STIPs) will be automatically appointed as summary sheriffs, and that the role of 

stipendiary magistrate will cease to exist.  

48. There are currently four full-time and a small number of part-time stipendiary magistrates 

used. These work exclusively in Glasgow and deal with summary criminal cases. The current 

planning assumption is that there is a full-time equivalent of 4.9 stipendiary magistrates that will 

be appointed as summary sheriffs. These will be in addition to the 80/60 split between sheriffs 

and summary sheriffs as described above. 
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49. The current base salary for stipendiary magistrates is £71,286 which is below the 

expected salary for the summary sheriff (£103,950). As shown in Table 6, the difference, once 

the additional costs for pensions etc. are taken into account, will be around £42,463 for each 

stipendiary magistrate. Therefore, there will be an increased annual cost to the judicial salaries 

budget of around £208,000 per annum to replace the full time equivalent of 4.9 stipendiary 

magistrates.  

Table 6: Difference in salary between stipendiary magistrate and summary sheriff 

  Salary On Costs Total 

Stipendiary magistrate £71,286 £21,386 £92,672 

Summary sheriff £103,950 £31,185 £135,135 

Difference     £42,463 

 

Honorary sheriffs 

50. One judicial office not listed above is the honorary sheriffs as they incur no costs. 

However, the Bill does provide for the role to eventually cease as a consequence of the reforms 

once other technology solutions can be made available. The SCS estimates that honorary sheriffs 

currently deal with less than 2% of sitting days (circa 500) across the sheriff courts, and longer 

term it is not expected that an increase in other judicial resource will be required to deal with this 

workload. The days recorded for honorary sheriffs reflect only a very small amount of work 

being scheduled and would usually last under an hour.  

51. The reforms being taken forward through Making Justice Work, including those through 

this Bill (eg the establishment of part-time summary sheriffs), will give SCS more flexibility in 

dealing with this business. In the longer term it is expected that part-time sheriffs and part-time 

summary sheriffs, supported by technology, will be able to cover this work with a minimal effect 

on costs. 

Implementation costs 

52. The SCS has approved a project team that has been established to take forward the work 

relating to judicial structures. The cost of this team to the SCS is estimated at £173,000 over the 

three years (2013-14 to 2015-16). 

53. The SCS will need to make minor updates to two of its IT systems (COPII and CMS) to 

specifically support creation of the new judicial tier. These modifications will be minor and have 

been estimated at up to £10,000 for each system.  

54. The on-going staffing costs for the SCS in relation to supporting the new tier are expected 

to be cost-neutral as, with the assumption of a 1:1 replacement policy, it is the type of judicial 

post that is changing rather than the total number of posts being supported. Therefore, no 

additional operational posts are expected to be required as a direct consequence of this change.  

55. In addition, the replacement policy means that training costs for the new posts will be 

handled as per current budgets as the training will be based on what is currently used for new 

sheriffs. 
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56. The recruitment for the summary sheriffs will be undertaken by the Judicial 

Appointments Board for Scotland (JABS). As this will be based on 1:1 replacement for sheriffs, 

this is not expected to require any substantial increase in the workload for JABS, as the 

appointment criteria for the summary sheriff is similar to that for current sheriffs.  JABS has 

estimated that there may be up to £4,000 as a one-off cost to design the appointment criteria. It is 

expected that this could be absorbed within the existing budget.  

57. There may be further costs in future dependent on how the future deployment of shrieval 

resources is determined. If, over the longer term, JABS were asked to run an annual summary 

sheriff exercise and an annual or regular shrieval exercise, there would be some additional costs 

simply because there were two competitions rather than one.  It is difficult to be precise about 

the potential extra cost and this will be dependent on the level of interest. If it is assumed that 

future fields for sheriff and summary sheriff are likely to be closer to the most recent rate of 

applications, then it could be assumed that 100-120 people would apply for both positions. The 

additional expense in considering those applications for each position would be between £8,000 

and £10,000. However, it may be feasible to run a joint competition for sheriffs and summary 

sheriffs, removing the duplication of effort, and this would be considered.   

58. Looking further ahead, the creation of the summary sheriff role may offer greater 

potential for JABS to run selection exercises on a regional basis, perhaps by sheriffdom.  This 

would be likely to involve marginal increases in costs around the hiring of local accommodation 

for interviews, overnight expenses for panel members and staff and travel expenses.  These could 

be seen as justified by the resultant benefit of attracting a field of candidates who might be more 

committed to long-term residency in the locality and a visible commitment to local justice.  

There is no current proposal within the Bill or elsewhere that would require JABS to do so. 

However, it may be seen as a desirable policy objective by the Scottish Government at that time 

and, although not a direct consequence of the Bill, arguably a potential indirect consequence. 

Financial impact of judicial structures project 

Table 7: Judicial structures project – recurring costs and savings  

Judicial Salaries Budget   2016/17 2017/18 2018/19 

Scottish Government Summary Sheriffs (£200,000) (£400,000) (£600,000) 

Scottish Government Stipendiary 
Magistrates 

£208,000 £208,000 £208,000 

Total     £8,000 (£192,000) (£392,000) 

 

 

 

 

Table 8: Judicial structures project – one-off costs  

Implementation Costs 2013/14 2014/15 2015/16 Total 

Scottish Court Service Project Team £46,000 £53,000 £74,000 £173,000 

Scottish Court Service IT Upgrade   £10,000 £10,000 £20,000 

Judicial Appointments Board Appointments   £4,000  

Total     £46,000 £63,000 £88,000 £193,000 
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Impact on the Scottish Government 

59. The impact on the Scottish Government is a potential reduction in the judicial pay bill of 

£0.2m per annum building up to £2m per annum by using summary sheriffs in lieu of sheriffs. 

However, this is offset slightly by the increase in costs from the appointment of stipendiary 

magistrates as summary sheriffs, which is estimated at around £0.2m per annum as outlined in 

paragraph 49. 

Impact on the Scottish Court Service 

60. In terms of costs, there is an estimated £193,000 of one-off investment costs by the SCS 

to cover the project team and the minor IT updates as shown in Table 8 above. 

Impact on the Judicial Appointments Board for Scotland 

61. In terms of costs, there is an estimated £4,000 of one-off costs to develop the 

specification for the summary sheriff role. Future decisions will have to be made about how the 

summary sheriff appointment rounds are handled and how they interact with any possible future 

sheriff appointment rounds. Depending on those decisions, there could be an additional £8,000-

£10,000 cost to JABS but it is expected that decisions would be made to mitigate this extra 

expenditure. 

PERSONAL INJURY COURT 

62. This section considers the project relating to the establishment of the personal injury 

court. This is associated with the provisions contained in Part 1 Chapter 4 of the Bill, which 

deals with the exclusive competence and the power to confer all-Scotland jurisdiction for 

specified cases.  

63. The raising of the exclusive competence of the sheriff court from £5,000 to £150,000 is a 

critical reform recommended by the Scottish Civil Courts Review and provided for in the Bill.  

The policy objective of the Bill is to ensure that cases are heard at an appropriate level in the 

court structure.  Too many straightforward, low value cases are being considered too high up the 

system. This reform will see a substantial number of Court of Session cases transferred to the 

sheriff courts.       

64. As will be shown below, the majority of cases affected by this change will be personal 

injury. To accommodate the shift, the Bill provides for the establishment of a court with all-

Scotland jurisdiction which will be used to establish a specialist personal injury court. This will 

be based in existing court estate (expected to be in Edinburgh) and will replicate many of the 

advantages of the Court of Session in dealing with personal injury cases, including specialist 

sheriffs on the bench and the possibility of having civil juries. 

Current business 

65. The overall level of civil actions being initiated at first instance has been on a downward 

trend over recent years in both the Court of Session and the sheriff courts. In the sheriff courts 

this equates to a fall of 36% between 2008-09 and 2011-12. 
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Chart 1: Cases in the Court of Session and sheriff courts
22

 

 

66. Generally, the current situation is that all cases with a monetary value below £5,000 are 

heard in the sheriff court, and for any case with a value above that the pursuer has the choice of 

using either the sheriff court of the Court of Session. A key element of the reforms is to set a 

higher exclusive competence limit (£150,000) as a pragmatic driver to shift business from the 

Court of Session to the sheriff courts.  

67. For the 2011-12 financial year there was a total of 85,256 civil actions initiated with the 

courts and, of those, 94% were lodged with the sheriff courts and the remaining 6% were 

accommodated in the Court of Session. 

68. The Court of Session is split into three with the General Department hearing the cases 

that will be affected by the rise in the exclusive competence. 

Table 9: Court of Session cases initiated – by department
23

 

Court of Session Department 2008-09 2009-10 2010-11 2011-12 
%age of 

Total 

General Department 3,736 4,479 3,723 3,390 71% 

Petition Department 1,473 1,555 1,358 1,223 26% 

Inner House 120 118 95 141 3% 

Total 5,329 6,152 5,176 4,754   

 

Personal injury 

69. Personal injury cases accounted for 76% of business in the General Department of the 

Court of Session in 2011-12. Therefore, it is clear that the majority of cases that will be affected 

by the raising of the exclusive competence will be personal injury cases. 

                                                 
22

 Civil Law Statistics in Scotland 2011-12 (Tables 1 and 2) 

http://www.scotland.gov.uk/Publications/2012/12/9263  
23

 Civil Law Statistics in Scotland 2011-12 (Table 1) http://www.scotland.gov.uk/Publications/2012/12/9263 
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Table 10: Personal injury cases initiated – by procedure 

Personal Injury Cases 2008-09 2009-10
24

 2010-11 2011-12 
%age of 

Total 

Court of Session 2,568 3,408 2,940 2,571 33% 

Sheriff Court - Ordinary
25

 2,562 3,940 3,183 2,784 36% 

Sheriff Court - Summary
26

 1,858 2,468 3,011 2,437 31% 

Total 6,988 9,816 9,134 7,792 
 

 

70. The above table shows that 67% of all personal injury actions are already being heard in 

the sheriff courts, with the remaining 33% of cases being managed within the Court of Session. 

71. Across all the personal injury cases, the majority (81%) of those claims can be accounted 

for within the two main categories of road traffic accidents (59%) and work related accidents 

(22%). In terms of the Court of Session: accidents at work accounted for 36%, and road traffic 

accidents for 32%, of personal injury cases in 2011-12. 

Chart 2: Number of personal injury cases initiated across all courts, by case type, 2011-12
27

 

 

Business shift 

72. The following table shows the latest SCS estimate of the possible business shift. This is 

consistent with the figures from other sources (including those used by the SCCR and figures 

supplied by the Faculty of Scottish Claims Managers) and suggests a 3% rise in the civil cases 

                                                 
24

 Figures skewed in this year due to over 1,000 slopping out cases. 
25

 Cases over £5,000. 
26

 Cases up to £5,000. 
27

 Civil Law Statistics in Scotland 2011-12 (Figure 10) http://www.scotland.gov.uk/Publications/2012/12/9263 
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raised in the sheriff courts. This should be seen within the context of the falling civil caseload as 

outlined previously. 

Table 11: SCS estimates civil caseload split between Court of Session and sheriff court 

  Court of Session Sheriff Court Total 

Civil Caseload (2011-12) 4,754 6% 80,502 94% 85,256 

Expected Shift 
-2,700 
(-57%)  

2,700 
(3%)     

Post Reform 2,054 2% 83,202 98% 85,256 

 

73. Of those 2,700 cases to be transferred, by far the majority (circa 2,000) are expected to be 

personal injury cases. These cases are expected to be dealt with centrally at the national personal 

injury court, rather than being redistributed across all sheriff courts. This would leave around 

700 cases which would be heard across the network of sheriff courts throughout Scotland.  

Specialist personal injury court  

74. The SCS looked at the personal injury cases in the Court of Session across the calendar 

years 2011 and 2012. This data has been used to model the workload for the specialist personal 

injury court.  For the 2012 calendar year there were 2,653 personal injury cases initiated with the 

Court of Session and, of those, 485 (18%) had an indicated value over the proposed threshold of 

£150,000. 

Table 12: Value of personal injury cases initiated in the Court of Session for 2011 and 2012 

  2011 2012 

Value of Case Cases % of Total Cases % of Total 

> £150,000 596 22% 485 18% 

£100,000 to £150,000 179 7% 213 8% 

£50,000 to £100,000 959 36% 961 36% 

< £50,000 960 36% 994 37% 

Total 2,694   2,653   

 

75. Based on this, a privative jurisdiction limit of £150,000 could be expected to shift up to 

80% of the personal injury workload from the Court of Session. This is consistent with the 

figures produced for the Scottish Government‘s response to the SCCR, which accepted that an 

exclusive competence limit of £150,000 would mean 80% of personal injury cases would be 

transferred.
28

 

76. The real magnitude of that shift will only truly become apparent once the new court is 

operating. The following sensitivity analysis provides an indication under three separate 

scenarios (60%, 70% and 80%) of the total demand that is likely to be transferred, based on the 

personal injury cases in 2011-12. 

 

 

                                                 
28

 Paragraph 85 http://www.scotland.gov.uk/Resource/Doc/330272/0107186.pdf  
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Table 13: Scenarios for personal injury cases business shift from Court of Session 

  2011/12 Scenario 1 (60%) Scenario 2 (70%) Scenario 3 (80%) 

Court of Session 2,571 33% 1,028 13% 771 10% 514 7% 

Sheriff court 5,221 67% 6,764 87% 7,021 90% 7,278 93% 

Total 7,792   7,792   7,792   7,792   

         Business shift     1,543   1,800   2,057   

 

77. That table indicates that, in terms of demand (new cases initiated), it could reasonably be 

expected that somewhere between 1,500 and 2,100 personal injury cases will transfer out of the 

Court of Session to the sheriff courts. For the purposes of this document, the assumption is that 

scenario two is the most likely outcome – i.e. 70% = 1,800 cases. 

78. In practice, parties will have the choice of diverting business to their local sheriff court if 

it is more convenient than accessing the specialist court. However, the personal injury court is 

expected to offer a more continuous flow of business through the dedicated capacity than local 

sheriff courts and is likely to make that court the more attractive option for practitioners. 

79. As the personal injury court will offer many of the benefits that are currently the basis for 

practitioners using the Court of Session, it is expected that this will be the forum of choice for 

these cases. 

Sitting days required 

80. The level of judges‘ sitting days deployed on total civil business in the Court of Session 

has been relatively stable (between 1,800 and 2,000 days) over recent years. If the resources for 

appellate courts and commercial courts are excluded, then the SCS estimated around 776 court 

sitting days are currently deployed on first instance civil business in the planned court 

programme (5 courts x 36 term weeks + 1 court x 14 vacation weeks). 

81. The SCS has estimated that, post-reform, the court programme for the personal injury 

court could account for up to 200 of those 776 planned sitting days. 

82. It should be noted that the sitting days actually used are mainly dependent on the cases 

that get to the stage of hearings. As noted above, many cases do not get to that stage and SCS 

states that in 2011-12 there were less than 30 cases that got to this stage of a proof hearing. 

83. Using personal injury sheriffs rather than Outer House judges for each of those days will 

generate a potential saving of £57,000 per annum (200 days x £285 saving per day). Those 

savings will primarily accrue to the Scottish Government as the main budget holder for judicial 

salaries, with some possible impact on the relief cover which is funded directly by the SCS. 

84. To support the sitting days being transferred, the SCS expects to deploy sheriff clerks as 

clerks of the Sheriff Appeal Court. This will generate a potential saving of £7,000 per annum 

(200 court sitting days x £35 saving per day) in comparison to the clerks of court that are used to 

support the judges in the Court of Session. 
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85. The ‗rights of audience‘ applicable in the supreme courts mean that only advocates and 

solicitor advocates are currently able to represent appellants in front of those courts. The wider 

rights of audience that apply in the sheriff court will allow any solicitor to represent appellants 

for the personal injury cases transferred to the sheriff courts.  That change will have two main 

benefits: 

 Legal fees – The fees charged by general solicitors are significantly lower than 

advocates and that reduced cost should flow directly to those appellants who fund 

their cases personally. 

 Legal aid – Where the appellant is legally aided, then those reduced fees will flow 

through as a direct saving on the Legal Aid Fund.  

Implementation costs 

86. There will be one-off operational costs for the SCS to establish the personal injury court 

as a viable entity which will include: 

 design and set-up of the processes for designating sheriffs as specialist ‗personal 

injury sheriffs‘; 

 creating the training programmes (sheriffs and staff); 

 confirming the operating model. 

87.  The SCS has estimated a provisional sum of £10,000 that has been set aside to cover 

these general set-up costs. 

88. In addition, the SCS will need to make minor updates to one of its IT systems to 

specifically support creation of the personal injury court. This modification has been estimated at 

up to £10,000.  

89. The SCS has approved a project team that has been established to take forward the work 

relating to establishing the personal injury court. The cost of this team to the SCS is estimated at 

£107,000 over the three years (2013-14 to 2015-16). 

90. The staffing costs for on-going operation of the personal injury court are expected to be 

cost neutral as the level of demand is already being managed by SCS and the existing staff 

complement will in effect be redeployed and follow the business. Therefore, no additional 

operational posts are expected to be required as a direct consequence of this change.  

Impact on the Scottish Government 

91. The impact on the Scottish Government is a potential reduction in the judicial pay bill of 

£57,000 per annum by having the cases heard at the specialist personal injury court.  

Impact on the Scottish Court Service 

92. The SCS derives funding from charging fees for civil cases. There is a policy intention 

for the fees to cover the full costs of the cases. The reduction in the judicial cost pool will help 
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lift the cost recovery percentage for civil courts. In addition there will be small savings on using 

sheriff clerks rather than the clerks in the Court of Session – around £7,000 per annum. 

93. In terms of costs, there is an estimated £127,000 of one-off investment costs by the SCS 

to cover the project team and the minor IT updates. 

Impact on the Scottish Legal Aid Board  

94. The fee exemptions granted by the SCS on personal injury cases are very low, which can 

be attributed to other possible funding arrangements for these types of cases. In personal injury 

cases, solicitors assess the risk involved. Cases which are straightforward and have a high chance 

of success will proceed under a ‗no win, no fee‘ or other type of arrangement. SLAB receives 

applications for legal aid in the more difficult cases, to which it applies the statutory tests.   

95. SLAB does not pay for all the reparation and medical negligence cases that are granted 

civil legal aid. If the person is successful (the success rate in publicly-funded reparation cases is 

around 85%) then legal costs are recovered from any financial contribution SLAB may have 

calculated the individual had to pay, and, if that is not enough, from any expenses awarded. If 

that is not enough, SLAB recovers the costs from the award that may have been made to the 

person by the court or through a settlement. Therefore, where a person wins and seeks expenses, 

the costs are met that way. 

96. The number of grants of civil legal aid for reparation and medical negligence in 2011-12 

was 65. In 2011-12 SLAB paid out £7m for these categories of case, of which £3.1m was spent 

on counsel, and in 2012-13 SLAB paid out £4.9m of which £2.4m was paid to counsel. 

97. SLAB expects that there will be savings on the amount spent on counsel. If more cases 

are presented by solicitors in the sheriff court, then the total expenditure from the Legal Aid 

Fund may decrease as counsel will not necessarily be instructed in each case before the specialist 

personal injury court.  If the applicant does want to use counsel, the applicant will require to 

obtain SLAB‘s approval for this. SLAB will consider whether the use of counsel is appropriate. 

In the initial two-three years, SLAB expects that there will be a bedding-in period where quite a 

few applications for counsel are submitted. However, it expects that the expenditure on counsel 

will reduce over time and estimates that there could be savings up to 50% of expenditure on 

counsel (based on the 2012-13 level that would be a saving of £1.2m) as not all cases will require 

the expertise of counsel in the sheriff court.    
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Table 14: Personal injury court – financial implications 

Personal Injury Court   One Off Costs 

Recurring 
Savings (from 

2016/17) 

Scottish Government Judicial Salaries   (£57,000) 

SLAB Legal Aid Budget   (£1,200,000) 
29

 

Scottish Court Service 

Payroll (Clerks)   (£7,000) 

Project Team £107,000   

Procedures £10,000   

IT Upgrade £10,000   

Total     £127,000 (£64,000) 

 

Non-personal injury caseload 

98. There would also be smaller savings for the other cases that will be heard in the sheriff 

courts. Using the figures provided by SCS of the 2,700 cases it estimates would be transferred 

from the Court of Session, 2,000 of these were personal injury, which leaves 700 that are non-

personal injury cases. This is expected to be at the top end of the scale. As with the calculations 

for the personal injury casework above, the sitting days are based mainly on the cases that get to 

the proof stage and not necessarily the total number of cases (although these will obviously be 

linked).  Given the lower numbers, the savings to the judicial salaries and the SCS are expected 

to be marginal.  

SHERIFF APPEAL COURT  

99. This section considers the project relating to the establishment of the Sheriff Appeal 

Court (SAC). This is associated with the provisions contained in Parts 2, 4  and 5 of the Bill that 

deal with the SAC.  

100. The establishment of a SAC is a key recommendation and is linked to many of the other 

recommendations of the SCCR. The purpose of the SAC is to reduce the number of criminal and 

civil appeals which require to be dealt with in the High Court and Inner House respectively. The 

SAC will consist of judges known as Appeal Sheriffs, who will include all the current sheriffs 

principal as well as sheriffs appointed by the Lord President. The Lord President may appoint as 

many appeal sheriffs as is considered necessary and they are not expected to receive any 

additional remuneration in respect of this role.   

Volume trends 

101. There is a declining trend in the volume of appeals initiated over recent years in both civil 

and criminal cases. 

 

 

                                                 
29

 This may be lower in the first few years of implementation. 
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Table 15: Criminal appeals
30

 

  2008/09 2009/10 2010/11 2011/12 % Mix 

Solemn 765 870 820 810 39% 

Summary 1,546 1,486 1,393 1,274 61% 

Total  2,311 2,356 2,213 2,084   

 

Table 16: Civil appeals
31

 

  2008/09 2009/10 2010/11 2011/12 % Mix 

Court of Session 300 287 286 261 45% 

Sheriffs Principal 423 498 441 313 55% 

Total  723 785 727 574   

 

102. The planning assumption is that overall volumes will remain similar to the 2011-12 

levels, and that the increase in the privative jurisdiction to £150,000 will not have a significant 

impact on the overall volume of civil appeals. 

103. A key driver of the reforms is the potential savings that can accrue from having appeals 

heard by the right judicial tier, and by ensuring that the use of multi-judge benches is kept to the 

minimum level necessary to support the interests of justice. 

104. A notional day rate based on the assumption that all judicial officers can provide 205 

days of bench time on average is outlined below. These ‗average costs per day‘ are then used to 

highlight the significant differences in the judicial pay bill that are available under these 

proposals. 

Civil appeals 

105. The current situation for civil appeals from the sheriff courts is that these are heard by the 

appropriate sheriff principal. The establishment of the SAC will mean that all civil appeals from 

the sheriff courts will now be heard by this court.  

106. Recommendation 12 of the Civil Courts Review proposed that ―For civil appeals there 

would generally be a bench of three‖, which reflected a view that having appeals from a single 

judge to another single judge was not best practice, and that as a matter of principle using three 

judges to overturn a judicial decision would provide a far more robust decision-making process.  

107. However, the Scottish Government wanted to retain the advantages of the current 

approach of sheriffs principal sitting alone, a view considered acceptable by appellants as a fast 

and cost-effective method of dispute resolution and also favoured by respondents to the 

consultation. Therefore, the intention is to use a three-judge bench only where an appeal sheriff 

sitting alone deems that the grounds for appeal would specifically warrant that level of response. 

108. For the 2011-12 financial year, there were 261 civil appeals lodged with the Court of 

Session. Of those, only 55 were appeals from the inferior courts and it is this element of business 

that will transfer to the SAC along with any appeals from cases transferring to the sheriff court as 

                                                 
30

 SCS Annual Accounts 2011-12 
31

 Civil Law Statistics in Scotland 2011-12  
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a result of the change to the exclusive competence. Appeals from the Outer House, and other 

courts and tribunals, all remain with the Inner House of the Court of Session.  

109. The planning assumption is that these are straightforward cases and as such the expected 

average duration per case will be similar to those appeals currently heard by the sheriffs 

principal. The SCS estimates this to be 5.1 hours per appeal which will mean that this will 

require around 56 sitting days for the 55 appeals. 

110. The savings will be realised through the difference in salaries paid to the judges of the 

Inner House of the Court of Session and those paid to sheriffs principal and Appeal Sheriffs as 

shown in the table below. 

Table 17: Comparison of costs between Inner House Judges and Appeal Sheriffs 

Judicial Costs Salary Day Rate
32

 On Cost
33

 Total Daily Saving 

Inner House Judge £198,674 £969 £291 £1,260   

Sheriff Principal £139,933 £683 £205 £887 £373 

Appeal Sheriff £129,579 £632 £190 £822 £438 

 

111. As discussed above, the assumption is that the SAC will use a single-judge bench to 

progress these appeals, rather than the three-judge bench currently made available by the Court 

of Session.  

Table 18: Potential savings between Inner House Judges and Appeal Sheriffs 

Judicial Costs 
Sitting 
Days 

Total Sitting 
Days Daily Rate Total Cost Savings 

Inner House Judge 56 168
34

 £1,260 £211,660   

Sheriff Principal 56 56 £887 £49,693 £161,967 

Appeal Sheriff 56 56 £822 £46,016 £165,644 

 

112. As shown in the table above, this would mean a recurring saving in judicial salaries of 

between £162,000 and £166,000 per annum.  

113. Similar to the potential savings due to using a different tier of the judiciary to hear the 

cases, it is also the case that the clerks in the SAC will be a lower grade than those in the Court 

of Session. This will provide marginal savings to the SCS estimated to be around £5,000 per 

annum. 

114. For the 2011-12 financial year, there were 313 new civil appeals initiated directly from 

the sheriff courts to the sheriffs principal. There were 330 appeals disposed of, and a total of 335 

sitting days required from the sheriffs principal to undertake these appeals. This business will 

now be heard in the SAC and, whilst there may be some savings as some of these cases will be 

heard by Appeal Sheriffs that are not sheriffs principal, the differential in salary is not material 

(£65 per day) and, therefore, it is assumed there will be no substantial savings in respect of this. 

                                                 
32

 This is based on 205 sitting days which is the figure used for court programing. 
33

 This is based on 30% to cover costs including pensions and National Insurance contributions. 
34

 This is based on 3 Judges hearing each case. 
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Bench of three 

115. Whilst the policy decision is that appeals should be heard by a bench of one there will be 

cases where this is not appropriate. SCS has stated that its current planning assumption is that 

around 5% of total civil appeals to the SAC are likely to warrant a bench of three Appeal 

Sheriffs. The following table provides a sensitivity analysis to highlight the financial impact of 

any changes to this assumption. 

Table 19: Using bench of three Appeal Sheriffs 

% Bench of 3 Sitting Days
35

 Cost Per Year
36

 

5% 20 £33,000 

10% 39 £64,000 

25% 98 £161,000 

50% 196 £321,000 

70% 274 £450,000 

100% 391 £643,000 

 

116. It is clear that if a significant number of cases required a bench of three this would have 

an impact on the costs associated with appeals. However, based on the estimates of 5% of cases 

requiring this level of judicial time, this will mean a cost of £33,000 per annum to the judicial 

salaries budget. 

Court fees 

117. As stated earlier, court fees are charged for civil appeals. The most recent fees orders 

were approved by the Parliament in 2012 and set the rates up to 2014-15. 

Table 20: Court fees from 1 April 2014 

Marking Appeal to Sheriff Principal Court of Session 

Small Claim 
Summary 

Cause 
Ordinary 

Procedure 

Appeal or 
Leave to 
Appeal 

Hearing - 
Bench of 1 

(per 30 
minutes) 

Hearing - 
Bench of 3 or 
more (per 30 

Minutes) 

£0 £56 £107 £202 £90 £225 

 

118. For the purposes of this business case, it is assumed that there will be no change to fee 

income at this time. Therefore, the costs directly incurred by an appellant or SLAB to progress a 

case through the sheriff courts will be lower than taking the same case through the Court of 

Session. SLAB has stated that it granted civil legal aid to 52 applicants in 2010-11, 84 in 2011-

12 and 86 in 2012-13. On the basis that legal aid will not fund all the expected 55 appeal cases, it 

is not expected that there will be a substantial impact on the Legal Aid Fund from the 

introduction of the SAC for civil appeals.  

                                                 
35

 Based on the total of 391 sitting days. 
36

 Based on £822 per day rate for an Appeal Sheriff.  
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Criminal appeals 

119. The current situation is that all appeals on criminal matters are heard in the High Court. 

The establishment of the SAC will mean that all criminal appeals for summary cases from the 

sheriff courts and the justice of the peace courts will now be heard by this court.  

120. In addition, bail appeals from the sheriff court, whether solemn or summary, will also be 

heard by the SAC. 

121. The procedures for the appeal process will remain the same as they are currently with the 

only change being that the appeals will be heard by Appeal Sheriffs in the Sheriff Appeal Court 

rather than judges in the High Court. However, there will be the addition of a ‗second appeal‘ 

with a decision of the SAC appealable to the High Court. This will be a restricted right of appeal 

and it will have to be on a point of law and with permission of the High Court. The expectation is 

that the SAC will be the appropriate court for dealing with summary matters. 

122. Paragraphs 123-129 outline the expected implications of Appeal Sheriffs undertaking the 

work that is currently done by judges of the High Court in relation to summary criminal cases. 

Bail appeals 

123. There were 3,702 bail appeals in 2011-12, of which 3,556 were from the sheriff and 

justice of the peace courts. As such it is those 3,556 that would be heard in a Sheriff Appeal 

Court. SCS estimates that, at an average of five minutes per bail decision, this would require 

Appeal Sheriffs to be deployed for the equivalent of 59 judicial days to assess whether or not bail 

should be granted.  

124. At an assumed saving of £438 per day, those 59 judicial days on procedural business 

would equate to a saving of £26,000 per annum to the judicial salaries budget. 

Criminal sift 

125. In criminal appeals there is a sifting process to assess whether the appeal should proceed. 

Initially the sift is heard by a single judge, and if the leave to appeal is rejected then that can be 

taken to a second sift which will be heard by a bench of two (for sentence appeals) or three (for 

conviction appeals). In 2011-12 there were 1,069 initial sifts and 507 second sifts. 

126. In terms of the resources deployed on the criminal sift, the SCS estimates that, at an 

average of 20 minutes per sift application, Appeal Sheriffs will be deployed in the SAC for the 

equivalent of 146 judicial days to assess whether or not leave to appeal should be granted on 

appeals arising from the summary courts. 

127. At an assumed saving of £438 per day, those 146 judicial days on procedural business 

would equate to a saving of £64,000 per annum to the judicial salaries budget. 
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Substantive hearings 

128. There were 661 summary appeal hearings in 2011-12. In terms of the resources deployed, 

the SCS estimates that Appeal Sheriffs will be deployed in the SAC for the equivalent of 315 

judicial days to sit on the substantive hearings of summary conviction and sentence appeals, and 

miscellaneous appeals.  

129. At an assumed saving of £438 per day, those 315 judicial days would equate to a 

recurring saving of £138,000 per annum to the judicial salaries budget. 

Staff salaries 

130. The summary criminal workload will account for the equivalent of 174 court sitting days 

where an EO clerk of court will need to be made available by SCS to support the substantive 

hearings, and the bail appeal court.  

131. At an assumed saving of £81 per day, those 174 court sitting days would equate to a 

recurring saving of £14,000 per annum to the SCS. 

Legal costs 

132. The ‗rights of audience‘ applicable in the supreme courts mean that only advocates and 

solicitor advocates are able to represent appellants in front of those courts. The wider rights of 

audience that apply in the sheriff court will allow any solicitor to represent appellants in 

summary appeals in the SAC. That change will have two main benefits: 

 Legal fees – the fees charged by general solicitors are significantly lower than 

advocates and that reduced cost should flow directly to those appellants who fund 

their appeals personally.  

 Legal aid – where the appellant is legally aided then those reduced fees will flow 

through as a direct saving on the Legal Aid Fund.  

133. For the 2011-12 year, SLAB paid out £2.8m to support the progress of criminal appeals 

through the courts. An analysis by SLAB on summary and bail appeals estimated that the 

introduction of the SAC for criminal appeals would result in a saving of £208,000 per annum to 

the Legal Aid Fund.  

Onward appeals 

134. There was some concern that the addition of the SAC for criminal appeals could allow 

appellants ―another bite at the cherry‖ and that this would increase the overall workload of the 

courts and COPFS.  

135. However, the policy intention is that the SAC should be seen to be the appropriate court 

for dealing with summary criminal business and any appeal of its decisions should be rare. The 

Bill provides a tough test for appeals of decisions of the SAC. Any appeal to the High Court 

would need the permission of that court and would only be given if the court considered that it 

raised an important point of principle or practice or that there was some other compelling reason 

for the court to hear the appeal.  
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136. The number of summary criminal cases has been on a gradual downward trend and the 

number of appeals for these cases is reducing in line with that trend. The rate of summary cases 

being appealed has remained reasonably consistent at around 1.7%. It is difficult to estimate how 

many appeal cases may go forward to a second appeal but it is expected to be very low, although 

it may peak in the early years as the permission stage is tested and case law built up. In civil 

cases there is an appeal from decisions of the sheriffs principal and that is at a rate of around 

1.5%. 

137. Therefore, given the test it is not expected that many of the cases would meet this and 

therefore, it is estimated that around 5% would be at the top end of the expectations in the early 

years. The table below shows the potential costs depending on a range of possible rates for 

‗second appeals‘.     

Table 21: Second appeal cases 

Percentage of 

‘second appeal’ 

hearings 

Cases 
Judicial Salary 

Costs
37

 
Legal Aid Costs

38
 COPFS Costs 

5% 33 £42,000 £88,000 £29,250 

10% 66 £83,000 £175,000 £58,499 

20% 132 £167,000 £350,000 £116,998 

25% 165 £208,000 £438,000 £146,248 

 

Implementation costs 

138. There will be one-off operational costs to establish the SAC as a viable entity which will 

include: 

 design and set up of the processes for designating sheriffs as specialist ‗appeal 

sheriffs‘; 

 creating the training programmes (sheriffs and staff); 

 confirming the operating model. 

139. The SCS has estimated a provisional sum of £20,000 that has been set aside to cover 

these general set-up costs. 

140. The cost of the project team required to establish the SAC is estimated at £123,000 over 

the three years 2012-13 to 2014-15.  

141. An investment has already been made by SCS in upgrading the COPII system to support 

the appellate courts. Adding tables and screens to COPII and CMS to specifically support 

creation of the SAC as an additional court in 2015 should only take minor modifications of up to 

£25,000. 

                                                 
37

 Using the current resource required for a conviction hearing this would mean a three judge bench taking around 

one sitting day per case. 
38

 This is based on the number of applications to SLAB rather than number of cases.  
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142. The staffing costs for on-going operation of the SAC are expected to be cost-neutral as 

the level of demand is already being managed and the existing staff complement will in effect be 

redeployed across the appellate courts and follow the business (i.e. no additional operational 

posts are expected to be required as a direct consequence of this change).  

143. The availability of civil and criminal courtrooms that are able to accommodate a three-

judge bench is limited. Given that the SAC can be heard at any court, and it is expected that for 

civil appeals these will be heard in the relevant sheriffdom, the SCS has stated that it may need 

to provide upgrades to ensure certain courts can hear cases that require a three-judge bench.   

144. The policy intention is that the SAC for criminal appeals will be a central court but that 

civil appeals will be heard in the sheriffdom. This is based on the intention to replicate current 

procedures where criminal appeals are heard at the High Court in Edinburgh and civil appeals by 

the sheriff principal in the relevant sheriffdom. Therefore, the SCS has estimated that it may 

need to upgrade three courts at a cost of £30,000 each and has set aside budget to undertake this 

work as and when required. 

Table 22: Sheriff Appeal Court – financial implications 

Sheriff Appeal Court   
One Off 
Costs 

Recurring 
(from 

2016/17) 

Scottish Government 

Judicial salaries (civil)   £166,000 

Judicial salaries (civil) - three bench   (£33,000) 

Judicial salaries (criminal)   £228,000 

Judicial salaries (criminal) - appeals   (£42,000) 

SLAB 
Legal aid budget   £208,000 

Legal aid budget (onward appeals)   (£88,000) 

COPFS   Staff costs – onward appeals   (£29,000) 

Scottish Court Service 

Payroll (clerks)   £19,000 

Project team (£123,000) 
 

Procedures (£20,000) 
 

IT upgrade (£25,000) 
 

Accommodation upgrade (£90,000) 
 

Total     (£258,000) £368,000 

 

Impact on the Scottish Government 

145. The impact on the Scottish Government is a potential reduction in the judicial pay bill of 

£166,000 per annum for civil appeals and £228,000 per annum for criminal appeals.  

146. The savings will be offset against expected costs in the onward appeals and using a bench 

of three for some of the more complex civil appeals. It is expected that the former may cost 

£42,000 per annum with the latter around £33,000 per annum. 

147. This will mean a recurring saving of £319,000 per annum against the judicial salaries 

budget. As noted, to realise this as a cash saving will rely on a reduction in the number of judges. 

Therefore, initially it is likely that the savings will be in time with judges able to focus on the 

cases remaining in the Court of Session and High Court. However, in the mid to longer term this 
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will give the flexibility to the Scottish Government to reduce the complement of judges and 

realise the cash savings to the judicial salaries budget. 

Impact on the Scottish Court Service 

148. There will be small savings on using sheriff clerks rather than the clerks in the High 

Court and Court of Session of around £19,000 per annum. 

149. In terms of costs, there is an estimated £258,000 of one-off  investment costs by the SCS 

to cover the project team, minor IT updates and possible building alterations. 

Impact on the Scottish Legal Aid Board 

150. As noted above, there is an expected reduction in the legal aid bill which SLAB has 

estimated at £208,000 per annum.  

151. This will be offset against any expenditure required for the ‗second appeals‘ in criminal 

cases. At an estimate of 5% of cases, it is estimated that this would incur a potential cost on the 

legal aid budget of around £88,000. 

152. Therefore, there is potential recurring saving to the Legal Aid Fund of around £120,000 

per annum.  

Impact on the Crown Office and Procurator Fiscal Service  

153. Most of the reforms relate to civil justice and as such will have no impact on COPFS. 

However, the criminal part of the SAC will have an impact on COPFS, especially in relation to 

any onward appeals. Based on the amount of time required by staff of COPFS in relation to these 

cases, COPFS has estimated that on the business assumptions above this would cost around 

£29,000 per annum. 

Impact on wider court users 

154. As with the personal injury court, the financial impact is expected to be positive on 

parties using the courts. Ensuring cases are heard at the appropriate level in the system will mean 

that fees charged will be lower.  

155. However, the other side of that is that there may be some law firms who are likely to be 

negatively affected due to the lower fees they will be able to charge. In addition, the Faculty of 

Advocates have also expressed concern due to the reduction in cases in the Court of Session and 

the High Court as advocates have exclusive rights of audience in those courts. 

RULES REWRITE 

156. This section considers the project relating to the work undertaken by the SCJC to rewrite 

and develop the rules required to implement the reforms. As all the reforms will require rules and 

procedures to be developed, this covers almost all provisions in the Bill but especially those in 

Part 6 where the rule-making powers are outlined.  
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Background 

157. The Lord President of the Court of Session, who led the SCCR, has said that ―the 

reforms– which have been devised as an integrated solution to our present problems – will be 

made effective through new rules of court‖.
39

  This part of the Bill is, in the main, ensuring that 

the court has the appropriate powers to ensure that the reforms envisaged by the SCCR, and that 

are covered by the previous sections, can be implemented. Whilst there are additional specific 

procedures outlined in the Bill (e.g. simple procedure), they are not expected to raise any 

significant costs. The main financial implications relate to the development of the rules that are 

required for the reforms to be implemented.  

158. To take forward the development of the rules, the SCJC was established in May 2013 

after the passing of the Scottish Civil Justice Council and Criminal Legal Assistance Act 2013. 

The work of the Council is anticipated to be two-fold in its initial years: to undertake and 

complete the civil procedure rules project which will implement many of the reforms from the 

SCCR, and to ensure all necessary instruments are made to allow the courts to continue to 

function. Although the new Council will focus primarily on the rules revisions associated with 

civil courts reform, it will continue the care and maintenance work of the previous Rules 

Councils in ensuring the rules are amended in line with legislative requirements.  

159. Therefore, it is not possible to provide specific costs for the rules of each procedure given 

the interlocking nature of the procedures. The planning assumption is that the work required for 

these reforms will make up 80% of the SCJC‘s overall workload over 2014-15 and 2015-16. 

160. The investment in a comprehensive rules rewrite will remove a considerable barrier to the 

efficient working of the courts, and create the platform of user friendly court procedures that is 

needed for a modern justice system to develop and evolve over the coming decades. It will also 

enable significant efficiencies to be driven out of the system through more efficient working 

methods and the increased use of IT.  

161. The rules will complement the reforms that are outlined in the Bill and, therefore, there 

are no specific savings recorded against this. 

Implementation costs 

162. The drafting team is expected to be established with one lead lawyer (G6) and four others 

(G7) for the first two years along with a member of support staff. After the core rules are 

developed, that team is expected to be scaled back by 50% for the next four years, and then 

reduced by a further 50% for the remainder of the 10-year project life to progress the more 

esoteric rules 

163. Deploying that level of resources indicates that over ten years a spend of circa £2m in 

payroll costs will be required to deliver the complete rewrite and update of all rules of court.  

                                                 
39

http://www.scotsman.com/news/no-reverse-gear-as-lord-gill-drives-home-the-direction-of-travel-over-civil-

court-reforms-1-2556472 
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164. To reflect the people-driven nature of this project, a further sum of £72,000 has been 

provided as a notional office rental to cover the costs of accommodating a team of that size over 

a prolonged period. This is based on £15,000 per annum for 2014-2016 and then reducing 

thereafter as the size of the team reduces.  

165. In addition to the development and drafting of the rules, there are a number of generic 

activities within the rule-making function (eg policy formation, consultation, drafting, approval, 

publication). For the purposes of this Memorandum, the costs of the ‗drafting rules‘ activity only 

are reflected as the other functions are assumed to be absorbed within the existing roles and 

responsibilities of the SCJC.  

Table 23: Costs for rules rewrite team 

Cost  2014/15 2015/16 

Payroll costs £412,000 £412,000 

Office accommodation - notional rental £15,000 £15,000 

Total £427,000 £427,000 

 

166. Therefore, the expected cost of the rules rewrite directly related to the Bill is £427,000 

per annum for 2014-15 and 2015-16. This is part of the expenditure that the SCS agreed to fund 

using the increased court fees as outlined in paragraphs 28-30. 

167. The drafting work will continue in subsequent years with a reduced team but the rules 

related to the reforms in the Bill are being prioritised in these two years. 

168. Overall, the detail of the new procedures and how they will work will be the 

responsibility of the Lord President and the full effect of these will not be known until they have 

been developed by the SCJC. 

169. This includes the procedures that have had some of their detail outlined in the provisions 

of the Bill. These include: 

 judicial review – including the introduction of a three-month limit and a permission 

stage, 

 civil juries – these will now be competent in the new all-Scotland sheriff court(s), 

 simple procedure – replacing the current small claims and summary cause procedures 

in the sheriff court. 

THE SCOTTISH COURTS AND TRIBUNALS SERVICE 

Introduction 

170. This section of the Financial Memorandum sets out the expected costs of the provisions 

in the Bill to create the Scottish Courts and Tribunals Service (SCTS).  The policy objective of 

Part 7 is to merge the Scottish Tribunals Service (STS) with the SCS to protect the independence 

of the administration of devolved tribunals by separating it from the Scottish Government and to 

put the administration on the same statutory footing as the administration of courts in Scotland.  

Merging the STS with the SCS would create a joint independent administration for both courts 
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and tribunals with one board chaired by the Lord President as head of the judiciary for both 

courts and tribunals. This section of the Memorandum considers the financial implications for 

the Scottish Administration and the SCS. 

Background 

171. The Scottish Government has given detailed consideration to the impact of the proposed 

merger and has consulted those likely to be affected.  As part of the consideration of merging, 

the Scottish Government ran a joint project with the SCS on the feasibility of merging the STS 

with the SCS.  As part of this project there was a dedicated finance workstream which analysed 

the costs of running the STS, what costs would be required to merge the STS with the SCS and 

whether any additional running costs would arise as a consequence. 

172. The provisions within Part 7 (including schedule 3) of the Bill, which amend the 

Judiciary and Courts (Scotland) Act 2008, change the name and the board structure of the STS.  

The majority of the work required to merge the STS with the SCS, which has a cost impact, will 

be on an administrative level and is outlined in the remaining paragraphs. 

Costs on the Scottish Administration 

Annual operating costs of the STS 

173. The annual operating cost of running the STS is provided in Table 24.  The annual costs 

are just over £10m per annum (based on projected costs for 2013-14). 

174. The Scottish Government proposes that the current operating budget for the STS would 

be transferred to the annual operating budget of the SCS. 

175. There are no new costs for the operation of the tribunals currently supported by the STS 

in a merged organisation. 

Table 24: STS budget 2013/14 

Tribunal Budget 

Mental Health Tribunal for Scotland £8,513,000 

Additional Support Needs Tribunals for Scotland £296,000 

Private Rented Housing Panel £429,000 

Pension Appeal Tribunals Scotland £449,000 

Lands Tribunal for Scotland £336,000 

Auxiliary Budget £400,000 

Council Tax Reduction Review Panel
40

 £135,000 

Homeowner Housing Panel
41

* £454,000 

  £11,012,000 

Income Receivable (fees) (£30,000) 

Total STS Budget £10,982,000 

                                                 
40

 The budget for the Council Tax Reduction Review Panel (CTRRP) represents the transitional costs and 

operational costs from 1st October 2013. 
41

 The budget for the Homeowners Housing Panel (HOHP) for 2013-14 is still subject to change. Costs for this and 

the CTRRP are still borne by the home policy team as the budgets have not yet been formally transferred to the 

STS. 
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Costs of merging 

176. Joint work with the SCS indicates that one-off transition costs from within a range of 

£0.7m to £1.2m over a two-year period will be required to implement the merger.   

177. It is proposed to split the implementation costs for the merger over this financial year 

(2013-14) and the next (2014-15) using provision from within the STS and wider justices 

budgets and their continuous improvement programme.    

Table 25: Costs for merging the STS with the SCS 

  Range 

Function Min Max 

Project management £0 £105,000 

IT £541,000 £692,000 

HR and staff training £89,000 £89,000 

Salary harmonisation £0 £244,000 

Communications £43,000 £43,000 

Finance systems £27,000 £27,000 

Total cost  £700,000 £1,200,000 

 

Project manager 

178. Costs are estimated for a full-time project manager for 18 months.  It may be that this 

cost can be met by current staffing, in which case additional costs would not be required. 

IT costs 

179. The bulk of costs for the merging of the STS with the SCS are around costs for IT 

requirements. These costs include buying of new hardware, transferring of applications and web 

contracts and conversion of electronic files.   In recognition of issues that can arise mid-project 

relating to IT, a contingency has been built into these figures.   

HR and staff training costs 

180. These figures illustrate estimated costs to support necessary training for staff in the 

merged organisation.   

Terms and conditions harmonisation 

181. Costs also include an estimate for harmonising salary variations if this is required.  

Communications 

182. A significant ‗re-brand‘ of the SCS estate is not expected.  Currently the SCS already 

operates with a number of ‗sub-brands‘ for each of its courts.  Similarly the STS supports 

individual tribunals which have their own brand.  It is important for courts and tribunals that they 

can continue with their distinct identity, supported by a single administration.  There is no desire 

to try and impose an over-arching brand across the whole estate.  These costs acknowledge that 
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there will be a need to build in the new corporate identity of the SCTS into IT, documents and at 

key corporate buildings. 

Finance systems 

183. These costs support the system migration that would be required for payroll and paying 

of expenses etc.. 

Estates 

184. It is proposed that tribunals will continue to operate from the venues that they currently 

use, and so the costs for venue hire or leasing will remain as currently included within the STS 

operating budget.  Therefore, there are no additional costs for estates. 

Future efficiencies 

185. This project has been primarily driven by a desire for operational independence, it is not 

cost-driven.  However, it is acknowledged that in time, and through sharing of good practice and 

some back-office functions, some efficiencies could be delivered.   

Costs on local authorities 

186. The Scottish Government does not expect local authorities to incur any additional costs as 

a result of merging the STS with the SCS. 

Costs on other bodies, individuals and businesses 

187. The Scottish Government does not expect any other bodies, individuals or businesses to 

incur any additional costs as a result of merging the STS with the SCS. 
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—————————— 

  

REPORT BY THE AUDITOR GENERAL FOR SCOTLAND 

A REPORT BY THE AUDITOR GENERAL FOR SCOTLAND UNDER RULE 9.3.4 OF 

THE SCOTTISH PARLIAMENT’S STANDING ORDERS 

COURTS REFORM (SCOTLAND) BILL 

1. This report has been prepared in accordance with Standing Order Rule 9.3.4 under which a 

bill containing a provision to charge expenditure on the Scottish Consolidated Fund should be 

accompanied by a report by me setting out my views on whether the charge is appropriate. 

2. Section 16(13) of the Courts Reform (Scotland) Bill states that the salaries of each sheriff 

principal and sheriff and the remuneration of the judicial officer post of ‗summary sheriff‘ 

should be remunerated by means of a charge on the Scottish Consolidated Fund. For sheriff 

principals and sheriffs this continues the existing arrangement under Section 14 of the Sheriff 

Courts (Scotland) Act 1907 whereby payment of salaries to sheriff principals and sheriffs is 

made from the Scottish Consolidated Fund and extends the arrangement to cover the new 

judicial office of summary sheriff. 

3. Judicial salaries have historically been paid directly from the UK and Scottish Consolidated 

Funds in order to reinforce the independence of the judiciary and the proposed arrangements in 

the Bill continue this position. 

4. I am of the view that the charge on the Scottish Consolidated Fund is appropriate. 

Caroline Gardner 

Auditor General for Scotland  

4 February 2014 
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—————————— 

 

SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

On 6 February 2014, the Cabinet Secretary for Justice (Kenny MacAskill MSP) made the 

following statement: 

―In my view, the provisions of the Courts Reform (Scotland) Bill would be within the 

legislative competence of the Scottish Parliament.‖ 

 

—————————— 

  

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

On 6 February 2014, the Presiding Officer (Rt Hon Tricia Marwick MSP) made the following 

statement: 

―In my view, the provisions of the Courts Reform (Scotland) Bill would be within the 

legislative competence of the Scottish Parliament.‖ 
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POLICY MEMORANDUM 

 

 

INTRODUCTION 

1. This document relates to the Courts Reform (Scotland) Bill introduced in the Scottish 

Parliament on 6 February 2014. It has been prepared by the Scottish Government to satisfy Rule 

9.3.3 of the Parliament‘s Standing Orders.  The contents are entirely the responsibility of the 

Scottish Government and have not been endorsed by the Parliament.  Explanatory Notes and 

other accompanying documents are published separately as SP Bill 46–EN.  

POLICY OBJECTIVES OF THE BILL 

2. The policy objective of the Bill is to address the problems identified in the Scottish Civil 

Courts Review
1
 headed by Lord Gill, then Lord Justice Clerk, and now Lord President of the 

Court of Session.  The Review concluded that the Scottish civil courts provide a service to the 

public that is ―slow, inefficient and expensive‖.  It went on to say that ―minor modifications to 

the status quo are no longer an option.  The court system has to be reformed both structurally and 

functionally‖.     

3. The review made 206 recommendations for change. The Scottish Government has 

accepted the majority of these recommendations.  Many of the recommendations of the Review 

will be implemented by court rules made by act of sederunt as they concern matters which either 

do not require primary legislation or are more appropriate for setting out in court rules as they 

concern the day to day routine workings of the courts.  The Bill seeks to establish the framework 

for the civil courts in Scotland recommended by the Review, within which the detailed 

arrangements may be made by court rules. 

BACKGROUND 

4. The proposals and reforms set out in this Bill are part of the wider Making Justice Work 

Programme that the Scottish Government is working on in partnership with the Scottish Courts 

Service, the Scottish Legal Aid Board, the Crown Office and Procurator Fiscal Service, the 

Scottish Tribunals Service and others. This programme brings together a number of workstreams 

to secure high quality, affordable and accessible justice for people in Scotland.  This includes 

improving support for victims and witnesses of crime, and changes to the system for criminal 

prosecution.  Reform of the civil courts forms part of Making Justice Work Project 1  

(Delivering efficient and effective court structures).   

                                                 
1
 http://www.scotcourts.gov.uk/about-the-scottish-court-service/the-scottish-civil-courts-reform  
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The Civil Justice System in Scotland – a case for review? 

5. In November 2005, the Civil Justice Advisory Group, formed under the auspices of the 

Scottish Consumer Council (later Consumer Focus Scotland), and meeting under the 

chairmanship of Lord Coulsfield, recommended that there was a need for a review of the civil 

justice system in Scotland.
2
  The Group identified the following aspects of the system as 

requiring to be included in a Review: 

 The problem of disproportionate costs, particularly in regard to cases of relatively 

low financial value 

 The relationship between civil and criminal business and its impact on the 

organisation and administration of the courts 

 Whether there was a need for specialisation among courts or judges and the manner 

in which specialisation might be organised 

 Whether the conduct of court business could be improved by increasing the role of 

courts in case management 

 The way in which lawyers‘ remuneration is assessed and particularly its impact on 

the costs recoverable in litigation 

 Whether enforcement of court judgements can or should be left to the parties or 

whether there should be some public role in ensuring that judgements are observed. 

6. The first four of these issues were subsequently considered in the Scottish Civil Courts 

Review led by Lord Gill.  The costs recoverable in litigation has been considered by the Review 

of the Expenses and Funding of Civil Litigation in Scotland
3
 led by Sheriff Principal James 

Taylor and which reported in September 2013.  The last was taken forward at least to some 

extent in regard to the relationship between debtors and creditors by the Bankruptcy and 

Diligence etc. (Scotland) Act 2007. 

7. A final report of the Civil Justice Advisory Group was published in January 2011.
4
 

Scottish Civil Courts Review 

8. In February 2007, the then Minister for Justice, Cathy Jamieson MSP, announced that a 

major review of the civil courts in Scotland was required and appointed the then Lord Justice 

Clerk, Lord Gill, now Lord President of the Court of Session, to lead that review. 

9. The remit of the Review was as follows: 

                                                 
2
―The Civil Justice System in Scotland – a case for review? The final report of the Civil Justice Advisory Group‖ 

http://webarchive.nationalarchives.gov.uk/20090724135150/http:/scotcons.demonweb.co.uk/accessjustice/document

s/rp11civil.pdf  
3
 http://www.scottishciviljusticecouncil.gov.uk/nav/news/2013/09/11/sheriff-principal-taylor‘s-review-of-expenses-

and-funding-of-civil-litigation-in-scotland  
4
 ―Ensuring Effective Access to appropriate and affordable dispute resolution: The final report of the Civil Justice 

Advisory Group http://www.consumerfocus.org.uk/scotland/files/2011/01/Civil-Justice-Advisory-Group-Full-

Report.pdf 
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―To review the provision of civil justice by the courts in Scotland, 

including their structure, jurisdiction, procedures and working methods, 

having particular regard to 

o The cost of litigation to parties and the public purse; 

o The role of mediation and other methods of dispute resolution in relation to 

the court process; 

o The development of modern methods of communication and case 

management; and  

o The issue of specialisation of courts or procedures, including the relationship 

between the civil and criminal courts; 

and to report within 2 years, making recommendations for changes with a 

view to improving access to civil justice in Scotland, promoting early 

resolution of disputes, making the best use of resources, and ensuring that 

cases are dealt with in ways which are proportionate to the value, 

importance and complexity of the issues raised‖. 

10. The Scottish Civil Courts Review was published in September 2009
5
. All 206 

recommendations of the Review were unanimously agreed by all of the members of the Review 

Board.  Some of the recommendations have already been implemented, such as the establishment 

of a Scottish Civil Justice Council (SCJC), which was created by the Scottish Civil Justice 

Council and Criminal Legal Assistance Act 2013.  The new Council was created in advance of 

implementation of the remaining recommendations which require primary legislation, because 

the Bill is intended to provide a framework for the civil justice system in Scotland, but much of 

the detail will be provided in new rules of court set out in acts of sederunt made by the Court of 

Session.  The establishment of the new Council in 2013, with the appointment of members, the 

setting up of subject specific committees and the formation of working practices, means that it 

now stands ready to draft and recommend the necessary rules of court to the Lord President as 

soon as the Bill is enacted.    

SCOTTISH GOVERNMENT CONSULTATION (GENERAL) 

11. Three events were held in the summer of 2012 for stakeholders to discuss the various 

proposals in the Scottish Civil Courts Review.  One of these events related to the proposed 

change to the exclusive competence of the sheriff court, another the criminal aspects of the Bill 

(including the proposed criminal competence of summary sheriffs and the Sheriff Appeal Court) 

and another on the impact on family law cases. A further three events were held in the summer 

of 2013 as part of the consultation process, one in Edinburgh on the family and children‘s 

aspects of the Bill, one in Glasgow on the Bill more generally and another general event in 

Aberdeen.  

12. These events were attended by representatives from law firms, the Law Society of 

Scotland, the Faculty of Advocates, the judiciary, consumer groups, advice and advocacy groups 

and insurance companies. 

                                                 
5 http://www.scotcourts.gov.uk/about-the-scottish-court-service/the-scottish-civil-courts-reform 
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13. There have also been a number of meetings throughout this process between officials and 

key stakeholders including a number of legal firms of varying sizes, the judiciary including the 

sheriffs principal and the Sheriffs‘ Association, consumer groups including the now defunct 

Consumer Focus Scotland, Which?, Citizens‘ Advice Scotland, Money Advice Scotland, the 

Scottish Mediation Network, Scottish Arbitration Centre, the Law Society of Scotland, the 

Faculty of Advocates, the STUC (with its legal advisers Thompsons, Solicitors) and the Forum 

of Scottish Claims Managers.  

14. On 27 February 2013 the Scottish Government published a consultation paper ―Making 

Justice Work – Courts Reform (Scotland) Bill – a Consultation Paper‖
6
.  The consultation sought 

views on a draft Bill produced with Explanatory Notes.  The document noted that the case for 

reform of the civil courts was already well established through the 2007 findings of the Civil 

Justice Advisory Group led by Lord Coulsfield and the 2009 Scottish Civil Courts Review led by 

Lord Gill.  It invited views on proposals to restructure the way civil cases and summary criminal 

cases are dealt with by the courts in Scotland.  It explained that the proposals were intended to 

provide the legal framework for implementing the majority of the recommendations of the 

Scottish Civil Courts Review. 

15. A total of 115 responses were received, 16 from individuals and 99 from organisations.  

On 27 June 2013 the Scottish Government published the non-confidential consultation responses 

and on 13 September 2013 it published an independent analysis by Why Research
7
.  The analysis 

showed that there was very clear majority support for almost all proposals and concepts detailed 

in the consultation.  

16. Amendments were made to the Bill as a result of consultation to extend the competence 

of the new summary sheriffs so that the whole of a case could be heard by either a summary 

sheriff or a sheriff and the possibility that some parts of proceedings are heard before a summary 

sheriff and some before a sheriff would be avoided.  This was on the basis that many procedures 

were felt to be straightforward. 

17. The Bill was also amended, as a result of consultation, to include an order making power 

in relation to expenses in simple procedure. 

18. The provisions of the Bill were also extended after consultation in relation to the criminal 

competence of the summary sheriff and summary criminal appeals to the Sheriff Appeal Court, 

as it had not been possible in the time available to fully cover this in the consultation print of the 

Bill.     

                                                 
6
 http://www.scotland.gov.uk/Publications/2013/02/5302 

7
 Courts Reform (Scotland) Bill – Analysis of consultation responses 

http://www.scotland.gov.uk/Publications/2013/09/8038 
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19. A subsequent consultation on the treatment of civil appeals from the Court of Session 

was held from 31 May 2013 to 23 August 2013.
8
  12 responses were received and two thirds of 

respondents favoured the proposed change. 

20. Across both consultations there was a good range of responses from the judiciary, the 

legal profession, consumer and advocacy bodies, and public bodies. 

21. Agencies who will be key to the implementation of the reforms have been kept involved 

in the developing proposals through regular meetings of the Making Justice Work Programme 

Board and the Making Justice Work Project 1 Board (Delivering efficient and effective court 

structures).  The members of the MJW boards include representatives from the Scottish Court 

Service, the Scottish Legal Aid Board, the Crown Office and Procurator Fiscal Service, the 

Scottish Tribunals Service and the Judicial Office for Scotland, which supports the Lord 

President in his role as head of the Scottish judiciary.   

22. A number of stakeholder workshops took place in 2012 on the exclusive competence of 

the sheriff court, criminal cases and family cases. They were well attended by the legal 

profession.   Over 100 people attended three stakeholder events in Aberdeen, Edinburgh and 

Glasgow in April and May 2013, including family lawyers, personal injury lawyers, family 

stakeholder groups, consumer groups, insurers, the judiciary, the Faculty of Advocates, the Law 

Society, the Scottish Legal Aid Board, the Crown Office and Procurator Fiscal Service, the 

Scottish Court Service and local councils.  The event in Edinburgh was specifically for family 

law stakeholders to discuss issues of interest to them.   

SECTION 104 ORDER 

23. In general the Bill is regarded as relating to the devolved matter of civil court procedure 

and Scots private and criminal law.  Although the provisions of the Bill will have an impact on 

reserved matters in relation to court procedure, the provisions are general in nature and the 

reforms to court procedure apply across all subject areas. 

24. The Government has, however, identified a few areas where an order under section 104 

of the Scotland Act 1998 will be required to fully achieve the objectives of the Bill in relation to 

reserved matters. 

 Provision to ensure that the rule making powers of the Court of Session in sections 

96 to 99 can continue to be used to make bespoke provision in relation to reserved 

areas; 

 Technical amendments to UK tribunal legislation in consequence of the new judicial 

review procedure in section 85 of the Bill: 

o to provide for the ―second appeals test‖ to apply at the permission stage of judicial 

reviews of unappealable decisions of the UK Upper Tribunal in Scotland in the 

same way as it does for unappealable decisions of the Upper Tribunal for 

                                                 
8
 Courts Reform (Scotland) Bill – consultation on the treatment of civil appeals from the Court of Session 
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Scotland under the new section 27B(3) of the Court of Session Act 1988  (as 

inserted by section 85 of the Bill); 

o to provide for the permission stage to be dealt with by the UK Upper Tribunal 

where a petition is remitted from the Court of Session to the UK Upper Tribunal – 

in the same way as will happen if a petition is remitted from the Court of Session 

to the Upper Tribunal for Scotland under section 52A of the Tribunals (Scotland) 

Bill (presently before the Parliament) – inserted by paragraph 24 of schedule 4 to 

the Bill; 

 Provision in consequence of the SCS and STS merger to provide for the 

administration of the reserved Pensions Appeal Tribunal to be dealt with by the 

SCTS; 

 Provision to ensure that a specialist sheriff may be designated in a reserved area or 

give one sheriff court all-Scotland jurisdiction in a reserved area.  As the court will 

be able to make specific rules for reserved matters it would seem strange that either 

of these options would not be available. 

25. The Scottish Government is still engaging with the UK Government on some other 

aspects of the Bill and it is possible that one or two other minor section 104 proposals could 

emerge from those discussions. 

ALTERNATIVE APPROACHES 

26. An alternative approach would have been to retain the status quo and not implement the 

recommendations of the Scottish Civil Courts Review.  However, such an approach would mean 

that the current state of the Scottish civil courts, which Lord Gill described as ―slow, inefficient 

and expensive‖ would remain. 

27. Lord Gill commented in the Scottish Civil Courts Review that the proposals of the 

Review ―should not be seen as a series of good ideas, the easiest and cheapest of which can be 

cherry-picked for the purposes of legislation.  That course would simply perpetuate the ad hoc 

approach that has obstructed true progress in civil justice for so long.‖.  He went on to suggest 

that the proposals should be taken forward as ―an integrated solution to our present problems‖.  

The Scottish Government agrees that to take forward the Review‘s recommendations on a 

piecemeal, ad hoc basis would risk the leap of true progress envisaged in the Review.  The 

Scottish Government was persuaded of the benefits of implementing the recommendations as a 

package.   

28. This Policy Memorandum sets out in more detail how the Scottish Government proposes 

to specifically implement the recommendations and any alternative approaches considered where 

this is not part of the overall package recommended by the Review.  
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PART 1 OF THE BILL 

SHERIFF COURTS 

Policy objectives 

29. The provisions in Part 1 of the Bill are principally designed to give effect to those 

recommendations of the Scottish Civil Courts Review which relate to the sheriff court.  The 

principal changes included in this Part involve:  

 The increase in the privative jurisdiction, now to be called the exclusive competence, 

of the sheriff court from £5,000 to £150,000; 

 The creation of a new judicial office in the sheriff court to be known as the summary 

sheriff with concurrent jurisdiction with sheriffs but in a more restricted range of 

both civil and criminal matters; and 

 The ability for Scottish Ministers to confer an all-Scotland jurisdiction on a sheriff in 

a specified sheriffdom sitting at a specified sheriff court for the purposes of dealing 

with specified types of civil proceedings.  

30. It was recognised at an early stage that the introduction of such fundamental changes by 

way of amendment to the Sheriff Courts (Scotland) Acts of 1907 and 1971 would almost 

inevitably result in a very unsatisfactory and fractured product which would be very difficult for 

legal practitioners and others.  The opportunity has therefore been taken to reproduce the 

relevant provisions which will now sit together in this single Part of the Bill, though changes 

have been made to many of the provisions which are being re-enacted.   

Chapter 1 

Sheriffdoms, sheriff court districts and sheriff courts 

31. The policy objective is to retain the existing structure of sheriff courts in Scotland.  The 

Scottish Government has accepted the view of the Scottish Civil Courts Review that there is 

merit in continuing to manage the business of the sheriff court on a regional basis with the 

administration of the business being directed by sheriffs principal.  Although the Review 

declared that there should be no artificial barriers which inhibit the efficient allocation of 

business between sheriff courts within the same sheriffdom or between sheriffdoms, it 

specifically rejected the idea of a national sheriff court or that sheriffs should have an all-

Scotland jurisdiction and the Government agrees.    

32. It is accepted that it may in the future become necessary to amend the boundaries of 

sheriffdoms or sheriff court districts because of changes of circumstances or policy and the Bill 

provides for this possibility.  The policy of the Bill is that the Scottish Ministers may, by order: 

 alter the boundaries of sheriffdoms and sheriff court districts; 

 abolish sheriffdoms and sheriff court districts; 

 amalgamate sheriffdoms and sheriff court districts; 

 form new sheriffdoms and sheriff court districts; and  
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 provide that sheriff courts are to be held, or are to cease to be held, at any place. 

Chapter 2 

Judiciary of the sheriffdoms 

33. The policy objective is to replicate the provisions in the Sheriff Courts (Scotland) Act 

1971 setting out the judiciary who sit in the sheriff courts of Scotland and to implement the 

Scottish Civil Courts Review by providing for the introduction of summary sheriffs who will 

also sit in the sheriff court (see below).  Chapter 2, therefore, provides a statutory basis for the 

offices of sheriff principal, sheriff, temporary sheriff principal and part-time sheriff, as well as 

establishing the offices of summary sheriff and part-time summary sheriff.  Provision is also 

replicated for the re-appointment of part-time judicial officers, the re-employment of retired 

sheriffs principal, sheriffs, part-time sheriffs, summary sheriffs and part-time summary sheriffs 

and the abolition of honorary sheriffs.  So far as the reappointment of part-time judicial officers 

is concerned, this covers part-time sheriffs and part-time summary sheriffs after the expiry of 

their five year appointments.  

34. Although it is possible that the requirement for part-time judicial resource may lessen 

after sufficient numbers of summary sheriffs are appointed, the Government believes that there 

will continue to be a need for part-time sheriffs and part-time summary sheriffs for the 

foreseeable future.  It is possible in the future that there may be more salaried judicial officers 

who work part-time (rather than working on a daily, fee paid basis).  It is expected that this will 

provide a great deal more flexibility in the system and will greatly assist the desired goal of 

having a much more diverse judiciary in Scotland.           

Summary sheriffs 

35. The policy objective of the Bill is to ensure that cases are heard at an appropriate level in 

the court structure – the right cases in the right courts.  This is essential so that the system, as a 

public service, is arranged so that needless delay and unreasonable cost are eliminated so far as 

possible.  Most legal jurisdictions have three judicial tiers, but Scotland has traditionally only 

had two for civil cases, the Court of Session and the sheriff court.  The Scottish Civil Courts 

Review concluded that too many straightforward or low value cases are being considered too 

high up the system by judicial officers who are over-qualified to deal with them.  Those judicial 

officers should be hearing more complex cases which are currently being held up by 

straightforward or low value cases.  It is accepted that low value cases, or those that may appear 

straightforward, can give rise to a complex or novel point of law, but this can be catered for by 

having a system for remitting such cases to a higher court.   

36. The policy of the Bill is that this anomaly should be addressed in two ways.  First, this 

will be done by a major transfer of litigation from the Court of Session to the sheriff court by 

means of a significant increase in the limit of the exclusive competence of the sheriff court (see 

Chapter 4 of Part 1), and second, by the creation of the office of summary sheriff to deal with a 

large part of the business of the sheriff court.  The Scottish Civil Courts Review took the view 

that ―The self-evident need is to ensure that cases are directed to the lowest level at which they 

can be competently dealt with‖. 
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37. Although the intention is that cases should be dealt with at an appropriate level in the 

court hierarchy, which means that some cases will be heard in a lower court, this does not mean 

that the quality of justice will be lowered.  All judicial officers at whichever level of the system 

will be fully qualified lawyers with suitable experience, recommended for appointment by the 

Judicial Appointments Board for Scotland and trained as required by the Judicial Institute for 

Scotland.  It is likely, however, that if cases are dealt with at a lower tier, the cost to consumers 

of legal services will be lower, or parties are more likely to be able to represent themselves, 

particularly in the proposed new third tier within the sheriff court where it is envisaged that new 

simplified procedures will be adopted and the judge will adopt an investigative, inquisitorial or 

problem-solving role (see sections 70-79). 

38. It can be argued that the present sheriff court system provides maximum flexibility in 

drawing up the court programme and is very efficient since the sheriff can do any type of work, 

civil or criminal.  But the counter-argument is that the sheriff is vastly over-qualified to preside 

over minor criminal offences or low value debt collection work and the current arrangements do 

not make best use of highly paid and experienced practitioners who can deal with complex civil 

claims or serious crime.  In most other jurisdictions, minor criminal offences and small claims 

are heard by a separate court or tribunal or by a more junior judge than a sheriff.  The Scottish 

Civil Courts Review suggested that summary criminal business ―could easily be done by a more 

junior judge than a sheriff, leaving sheriffs to concentrate on more serious crimes‖.  The same 

principle applies with equal force in civil matters, where it seems a misuse of resource to have a 

highly qualified and highly paid sheriff, who is capable of deciding complex civil cases, dealing 

with small claims or even the arrangements for the repayment of debt by instalments.   

39. In pursuance of the broad policy that cases should be dealt with at the appropriate level in 

the court hierarchy, the Bill provides for the appointment of summary sheriffs and part-time 

summary sheriffs, who will sit in the sheriff court and will hear summary criminal business (and 

the initial stages of solemn cases) and civil claims of a modest value.  The civil and criminal 

competence of the summary sheriff are set out in sections 43 and 44 of the Bill and schedule 1. 

40. Although the Scottish Civil Courts Review suggested that the new judicial officers should 

be called ―district judges‖, the Scottish Government has suggested instead that they be called 

―summary sheriffs‖.  This is because the Review of Summary Justice
9
 under the chairmanship of 

Sheriff Principal McInnes recommended the introduction of ―summary sheriffs‖ and the 

Government believes that the name reflects at least part of the intended jurisdiction of the new 

judicial officers, including summary criminal cases and civil cases which were dealt with under 

summary cause procedure (as well as small claims).  The Government invited suggestions at 

consultation for alternative names for the new third tier of judiciary, but no better alternative was 

suggested.    

41. The deployment of the judiciary is a matter for the Lord President and the sheriffs 

principal, and not the Scottish Government.  The Scottish Court Service (SCS) is now an 

independent corporate body under the Judiciary and Courts (Scotland) Act 2008 whose board is 

chaired by the Lord President.  SCS, in its response to its consultation ―Shaping Scotland‘s Court 

Services‖ has indicated that, as the body of summary sheriffs becomes established, the 16 

                                                 
9
 Report of the Summary Justice Review Committee http://www.scotland.gov.uk/Publications/2004/03/19042/34176  
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mainland
10

 and four island sheriff courts identified as future sheriff and jury centres for criminal 

business will also become centres of shrieval specialisation for civil business, with the remaining 

sheriff courts dealing principally with business within the jurisdiction of the new summary 

sheriffs.    

Honorary sheriffs 

42. The policy of the Bill is abolish the position of honorary sheriffs.  Honorary sheriffs are 

used in some courts to perform urgent shrieval functions (such as a custody court) in the absence 

(or possibly illness) of the resident sheriff, particularly in rural, remote and island courts.  There 

are currently around 300 honorary sheriffs in Scotland, though many of them rarely sit on the 

bench.  They are unpaid.   

43. At present, honorary sheriffs have the same powers and competence of a ―full‖ sheriff, even 

though there is no necessity for them to be legally qualified.  Many are former sheriffs or 

solicitors, but some are not.   

44. The use of honorary sheriffs was criticised in some consultation responses and their 

abolition was supported by some stakeholders, including Scottish Women‘s Aid.  It is considered 

that the need for honorary sheriffs will reduce, and then disappear completely, due to the advent 

of the new summary sheriffs and also as a result of the greater use of technology such as video 

links to remote locations.  It is also desirable that Scotland should have a fully professional, 

legally qualified judiciary.  Abolition will, however, be delayed until alternative judicial 

arrangements are put in place and this may take some time as it is envisaged that summary 

sheriffs will be introduced gradually.  It should be possible to extend video links to a greater 

number of remote and rural courts more quickly.    

Qualification and disqualification 

45. The policy on qualification is to retain the approach in section 5 of the 1971 Act.  It will 

be the same for all of the judicial offices in the sheriff court, including the new offices of 

summary sheriff and part-time summary sheriff – either the appointee must have held another 

judicial office or, on appointment, have been legally qualified for the previous ten years.  This is 

to address concerns that the new offices will in any way be a downgrading of justice.  It is 

expected that the summary sheriffs and part-time summary sheriffs will be recruited from the 

ranks of practitioners who have experience and expertise in the kinds of cases which will form 

the competence of summary sheriffs.    

46. The introduction of summary sheriffs will bring proportionality to the system, and will 

permit sheriffs to concentrate on more complex casework and also greater specialisation at that 

level in the sheriff court.  This means having the right people with the right level of experience 

and expertise in the right posts.    

47. The policy is to continue the existing prohibition in the 1971 Act on sheriffs principal, 

sheriffs and now summary sheriffs from engaging in any other business which might 

                                                 
10 Glasgow, Aberdeen, Inverness, Edinburgh, Livingston, Paisley, Dumbarton, Kilmarnock, Airdrie, Hamilton, Ayr, 

Dumfries, Perth, Dundee, Falkirk and Dunfermline. 
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compromise their impartiality when sitting on the bench.   It is, however, accepted that those 

who are appointed as part-time sheriffs and part-time summary sheriffs will still carry on their 

normal occupation, be it solicitor, advocate or other business.  It will after all have been their 

experience and expertise in that activity which led to their appointment as part-time sheriffs or 

part-time summary sheriffs.  It would, however, clearly be inappropriate for part-time sheriffs 

and part-time summary sheriffs to sit on the bench in the sheriff court district in which their 

normal business is carried on.  It is possible that some part-time sheriffs and part-time summary 

sheriffs may also sit as part-time tribunal judges as a means of increasing their judicial 

experience.   

Remuneration and expenses 

48. The Bill replicates the provisions of the 1907 Act in relation to the remuneration of 

sheriffs principal and sheriffs, and the 1971 Act in relation to part-time sheriffs, but provides for 

the first time for the remuneration of the new summary sheriffs and part-time summary sheriffs.  

Provision is also made for the remuneration of sheriffs principal, sheriffs and summary sheriffs 

acting in another sheriffdom. 

49. The policy of section 17 is to consolidate and simplify the regime for the payment of 

expenses to judicial officers by the SCS.  The policy remains that the Bill should provide for the 

reimbursement of expenses incurred, but that there should be no further provision for the 

payment of allowances; that the test should be whether the expenses had been reasonably 

incurred by the judicial officer in the performance of duties; the same rules should apply to all 

judicial officers in the sheriff court; and the reimbursement of expenses should be a function of 

SCS.    

50. The use of the words ―in connection with‖ the judicial officer‘s duties are intended to put 

beyond doubt the vires for the payment of relocation expenses which are reasonably incurred by 

judicial officers in the sheriff court who are moving to different courts and different sheriffdoms.   

The Judicial Office for Scotland operates a framework set out in policy documents for shrieval 

transfers and relocation of judicial officers and which provide for a range of circumstances and 

levels of assistance.  Relocation expenses are not normally paid in relation to first appointment 

or voluntary transfers under the arrangements in these documents, though they may be made in 

exceptional circumstances, but relocation expenses will normally be paid if a judicial officer is 

transferred compulsorily.  

Leave 

51. The policy of the Bill is to replicate the leave provisions of the 1971 Act for sheriffs 

principal and sheriffs.  This is necessary because leave entitlement is not stated in the 

Commissions which sheriffs principal and sheriffs receive on appointment and SCS does not 

issue contracts.  Apart from their Royal Warrant and Commission, the only other official 

notification is their letter of appointment which is issued by the Scottish Government and it is 

not appropriate for this to be the only place where leave entitlement is specified.   The intention 

now is to provide also for the leave of summary sheriffs, temporary sheriffs principal and 

sheriffs and summary sheriffs who are allocated temporarily to another sheriffdom.  
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52. The Bill provides for the leave of temporary sheriffs principal since the period of 

temporary appointment might conceivably stretch to some months in cases of illness and 

arrangements should be in place to cater for those periods.  As this possibility applies equally to 

the temporary reallocation of sheriffs or summary sheriffs, provision is necessary for them as 

well. 

53. ―Recreational‖ leave is limited as at present to seven weeks in the year.  The Lord 

President alone will be able to permit additional leave for sheriffs principal, sheriffs and 

summary sheriffs if there are special reasons for exceeding the limit, since he or she will be able 

to take an overview of the circumstances in which all of the sheriffs principal, sheriffs or 

summary sheriffs might take excess leave.    

Residence 

54. The Bill replicates the position under the 1971 Act to permit the Lord President to require 

a judicial officer to have their usual residence at such place as the Lord President may specify.  It 

is normally expected that judicial officers will live within reasonable travelling distance to the 

court or courts where that judicial officer sits.  This should not be considered as simply a matter 

of physical proximity to the court and distance to travel.  It is important that a judicial officer 

should be aware of local circumstances in the area where the court is situated and any special 

factors which may have a bearing on business. The list of judicial officers affected by this 

provision now includes, for the avoidance of doubt, a temporary sheriff principal.   

55. This power does not apply to part-time or re-employed retired sheriffs.  Under section 

15(3), a part-time sheriff is not permitted to act in a sheriff court district in which his or her place 

of business is situated (which will usually be where they live), so it is necessary for them to 

travel to the court at which they are to sit.  In the latter case, it would be unreasonable to require 

a retired sheriff who has been re-employed for a temporary period to live somewhere other than 

where they have retired to.   

Cessation of appointment 

56. The Bill lists the circumstances in which an appointment to a particular judicial office in 

the sheriff court comes to an end, and includes for the avoidance of doubt when the incumbent 

resigns or is promoted to another judicial office. 

Fitness for office 

57. The policy objective of sections 21 to 25 of the Bill is to replicate the provisions of the 

Sheriff Courts (Scotland) Act 1971 in relation to the constitution of a tribunal to investigate and 

report on whether an individual holding judicial office in the sheriff court is unfit to hold the 

office by reason of inability, neglect of duty or misbehaviour.  The range of judicial offices to 

which the provisions apply is now expanded to include summary sheriffs and part-time summary 

sheriffs, as well as sheriffs principal, sheriffs and part-time sheriffs. 
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Chapter 3 

Organisation of business 

58. The policy of the Bill in sections 27 to 28 is to replicate the administrative responsibility 

of the sheriffs principal set out under the 1971 Act for the efficient disposal of business in the 

sheriff courts of their sheriffdom.  Sheriffs principal will now be responsible for summary 

sheriffs and part-time summary sheriffs as well as the other judiciary of the sheriffdom and will, 

therefore, be responsible for the allocation of casework between sheriffs and summary sheriffs 

for those cases which fall within the concurrent competence of the sheriffs and summary sheriffs.  

The allocation of casework will depend to a large extent on how many summary sheriffs and 

part-time summary sheriffs are deployed in a particular sheriffdom.  This duty on the sheriffs 

principal remains subject to the Lord President‘s overall responsibility for the efficient disposal 

of business in the Scottish courts under the Judiciary and Courts (Scotland) Act 2008, and the 

Lord President‘s power to rescind the sheriff principal‘s exercise of the function and to exercise 

the power under section 29. 

59. The provisions do not now permit the sheriff principal to prescribe the number of 

sessions, the maximum length of vacations, the number of courts during vacations, etc. as the 

courts now operate on an all year round basis. 

Deployment of judiciary 

60. The policy of the Bill in section 30 is to replicate the powers of the Lord President under 

the 1971 Act to authorise a sheriff principal to act in another sheriffdom on a temporary basis.  

The Lord President is empowered to re-allocate sheriffs principal, sheriffs and summary sheriffs 

to act in another sheriffdom on a permanent basis (section 32) and to re-allocate sheriffs and 

summary sheriffs on a temporary basis (section 31).  This is to permit the maximum flexibility in 

the deployment of the judiciary of the various sheriffdoms in order to ensure optimum efficiency. 

The Lord President is also required to designate the sheriff court district or districts in which the 

sheriff or summary sheriff is to sit (section 33).   

61. The opportunity is being taken to give the Lord President power to re-allocate a sheriff 

principal to another sheriffdom on a permanent basis – this was only possible on a temporary 

basis before.  Such a power might be desirable in the future if the number or size of sheriffdoms 

were to be altered or if it were to be decided to move sheriffs principal for personal or 

developmental reasons. 

62. Consideration was given to the proposal that a general power might be given to sheriffs 

principal to instruct sheriffs to sit in any court within a sheriffdom.  However, the Bill provides 

for an appropriate division of responsibility between the Lord President and the sheriffs 

principal, designed to ensure consistent leadership of judicial personnel and effective 

management of court business, across the Scottish courts as a whole, with sufficient flexibility to 

address local issues and short-term difficulties.  The appointment of sheriffs on a centralised 

basis is an essential element of the effective supervision of this tier of the judiciary.  Balance is 

achieved by providing that any localised issue of an urgent nature can be dealt with effectively 

under section 27(3).  The Government does not think in consequence that it would be appropriate 

to permit sheriffs principal to instruct sheriffs to sit in any court in the sheriffdom. 
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63. Consideration was also given to the idea that sheriffs in Scotland should have ―universal 

jurisdiction‖ – i.e. they should be able to sit in any court in Scotland.  The Scottish Government 

is not attracted to this idea as it believes that the structure of sheriffdoms is the best one for the 

administrative organisation of the sheriff courts in Scotland which allows sheriffs principal and 

sheriffs to take account of local circumstances and needs.  Furthermore, the Government believes 

that the provisions of the Bill allow sufficient flexibility to permit judicial resource to be 

allocated on a permanent or temporary basis as made necessary by the pressure of judicial 

business.  

Judicial specialisation 

64. The policy of the Bill is that there should be greater specialisation in the sheriff courts.  A 

number of commentators have in recent years advocated the introduction of greater 

specialisation, particularly in the sheriff court.  They have argued that specialisation improves 

the quality of civil justice and that judges who have no specialist knowledge in particular areas 

have to be taken through a greater number of legal authorities in the course of a hearing and take 

longer to issue their decisions.  This does not help the parties to get appropriate decisions from 

the court or indeed the efficiency of the court.  Specialisation brings decision-making of higher 

quality and greater consistency.   

65. The arguments in favour of greater specialisation are:  

 The law is becoming more complex and it is unreasonable to expect judges to be able 

to be expert in all its facets; 

 There is greater specialisation among members of the legal profession from whom 

judges are drawn and it is increasingly difficult for lawyers to offer the same level of 

expertise across the board – if legal practitioners are no longer generalists, it is 

unreasonable and impractical to expect judges to have a full breadth of knowledge 

and experience; 

 Specialist judges are more likely to identify key issues in particular cases more 

quickly so that time is saved in court and a greater level of understanding of the 

background to the dispute will facilitate an improved quality of justice;  

 Greater specialisation will give an opportunity to enhance the reputation of 

Scotland‘s civil courts. 

66. The work of the Civil Justice Advisory Group drew specific attention to the ―need for 

specialisation among courts or judges and the manner in which such specialisation might be 

organised‖.  The Scottish Civil Courts Review considered the need for specialisation in relation 

to both the Court of Session and the sheriff court and came to different conclusions for each.  

The Scottish Government agrees with the view of the Review that Outer House judges benefit 

from a broader judicial experience and that further specialisation would not be appropriate in the 

Court of Session, though there was considerable support for retaining the Commercial Court. 

67. The Review identified a ―powerful demand‖ for greater specialisation in the sheriff court, 

however, and this view was reflected in the Scottish Government‘s consultation.  Some 

consultees linked a need for greater specialisation with the transfer of business out of the Court 

of Session to the sheriff court.  Others noted that the operation of the commercial court in 
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Glasgow Sheriff Court suggested that active case management goes hand-in-hand with greater 

specialisation. 

68. The policy is, therefore, to permit the Lord President to designate categories of 

specialisation.  It is more appropriate for the Lord President to do this than Ministers since the 

Lord President will be able to judge, in consultation with the sheriffs principal, which cases will 

benefit from specialist judiciary and the demand in the various categories of cases.  It is 

anticipated that the categories of designation may include personal injury, family and 

commercial.  Other areas of specialisation may be desirable depending on the specific 

circumstances and requirements of particular sheriffdoms.   

69. The Bill permits both sheriffs and summary sheriffs to be designated as specialist 

judiciary.  Although it will be some time before there are very many summary sheriffs in post, it 

is envisaged that eventually summary sheriffs will also be capable of being designated in 

specialist categories, particularly as they will be recruited from the ranks of practitioners with 

experience and expertise in the kinds of casework which will form the competence of summary 

sheriffs.     

70. It will be for sheriffs principal to designate sheriffs or summary sheriffs within their 

sheriffdoms and this power will be permissive, which will allow greater flexibility.  Even if the 

Lord President designates a category of specialisation, the sheriffs principal will not be obliged, 

under section 35 of the Bill, to designate one or more sheriffs or summary sheriffs within their 

sheriffdom to deal with those cases.  It is accepted that in some areas there will not be enough 

cases falling within certain specialist categories to justify the designation of one sheriff to deal 

with those cases.  It is, however, expected that there will be a specialist sheriff in the categories 

of personal injury and family cases in all sheriffdoms.   

71. It will be for the sheriffs principal to allocate casework between the sheriffs and the 

summary sheriffs within their sheriffdom.  The designated judiciary may specialise in more than 

one category of specialisation.   

72. It will, however, still be possible for cases within the designated categories to be dealt 

with by non-specialist sheriffs as it is inevitable that sometimes a specialist sheriff will not be 

available in certain locations.  Sheriffs who have been designated to deal with one or other of the 

specialist categories will also still be able to deal with other casework. 

73. Specialisation among sheriffs will have specific practical and financial implications for 

the SCS. Specialist courts will have to be accommodated in the timetabling of the courts in a 

sheriffdom and judicial posts may have to be relocated.  It is anticipated that specialist courts are 

most likely to be located at the 16 mainland sheriff courts identified by SCS as future sheriff and 

jury centres of shrieval specialisation for civil business.   

74. It will clearly not be possible to have designated specialist sheriffs or summary sheriffs in 

every sheriff court in rural areas and in small towns, where current service forms and standards 

of local delivery already differ from those in urban regions of central Scotland.  The Scottish 

Government believes that an analogy may be drawn with the National Health Service, where 

patients have long been used to travelling to access specialist treatment.  In the future, it is 
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anticipated that parties will have the option of raising an action which falls within one of the 

categories of specialisation designated by the Lord President either in their local sheriff court or 

at a centre of specialisation.      

75. The Government anticipates that, when a vacancy arises in a sheriffdom, the sheriff 

principal should be required to assess what skills the person who will fill the vacancy should 

have, taking into account the specialist knowledge of the other sheriffs in the sheriffdom, and 

inform the Judicial Office which will then approach the Judicial Appointments Board for 

Scotland which would then be required to select a candidate who matches the required skills.   

76. The move to greater specialisation will, therefore, have significant implications for 

shrieval appointments, but also for training.  The process of judicial appointments will have to 

take sufficient account of the breadth of specialist skills required in each sheriffdom.  The 

necessary judicial training programmes will be for the Lord President to determine, with the 

advice and support of the Judicial Institute for Scotland. 

Chapter 4  

77. The policy is to replicate the provisions of the Sheriff Courts (Scotland) Acts 1907 and 

1971 in relation to the competence and jurisdiction of that court.  The Bill substantially raises the 

exclusive competence of the sheriff court.  It also provides for the competence and jurisdiction of 

the summary sheriff who will have a restricted competence within the sheriff court.   

Competence and jurisdiction of sheriff 

78. The civil jurisdiction of sheriffs, rather than the sheriff court, is set out in section 38 

which is a restatement of the existing competence with the addition of actions for proving the 

tenor of documents and reduction. 

Exclusive competence 

79. The raising of the privative jurisdiction, now to be called the exclusive competence, of 

the sheriff court from £5,000 to £150,000 is in many ways the critical reform recommended by 

the Scottish Civil Courts Review and now to be provided for in the Bill.  As noted above, the 

policy objective of the Bill is to ensure that cases are heard at an appropriate level in the court 

structure – the right cases in the right courts.  Too many straightforward, low value cases are 

being considered too high up the system by judicial officers who are over-qualified to deal with 

them.  Those judicial officers should be hearing more complex cases which are currently being 

held up by straightforward, low value cases.  Part of this problem will be addressed by the 

introduction of summary sheriffs, and part by the introduction of the specialist personal injury 

court, but the main trigger is the raising of the exclusive competence of the sheriff court.       

80. The Court of Session is currently flooded with low value claims because at present it is 

possible to raise an action in that court where a sum of more than £5000 is being sought.  Many 

claims arising from relatively minor road traffic accidents are being raised in the Court of 

Session.  76% of the cases raised in the General Department of the Court of Session in 2011-12 

were personal injury actions and a large proportion of these were for relatively small sums. 
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81. The main reason for the popularity of the Court of Session as a venue to litigate personal 

injury actions is Chapter 43 of the Rules of the Court of Session.
11

  These are intended to 

promote early settlement of such cases and indeed the rules have proved so successful in this 

regard that some 98% of personal injury actions in the Court of Session now settle before proof 

(ie evidence taking) before a Lord Ordinary (which disposes of the argument that personal injury 

actions must go to the Court of Session so that they can benefit from the expertise of the judges 

in that court).  Some 85 personal injury proofs are scheduled every week in the Court of Session 

but only a handful ever proceed, because they settle beforehand or at the door of the court, to the 

exclusion of other casework which might actually be more likely to proceed to proof.  The 

consequence of this is that some court users are being discouraged from using the Court of 

Session because they believe that the Court is so crammed with personal injury actions that other 

business will be delayed sometimes for months until a proof date may be found.  

82. Rules equivalent to the Chapter 43 Rules were introduced into the sheriff court in 

November 2009 and so the advantages of those rules in terms of the promotion of early 

settlement are now available in the sheriff court.  It should be noted in this regard that 45% of 

personal injury actions in the sheriff court are currently dealt with by summary cause procedure.        

83. The other main factor which suggests that too much low value casework is being dealt 

with in the Court of Session is disproportionate cost.  As long ago as 2005, the Civil Justice 

Advisory Group chaired by Lord Coulsfield identified the problem of disproportionate costs 

(particularly in regard to cases of relatively low financial value).   The Scottish Civil Courts 

Review agreed, and concluded that only the most complex and legally difficult cases should be 

heard in the Court of Session, whereas most routine litigation should be conducted in the sheriff 

court by sheriffs using enhanced case management powers.  At present, the amount paid to the 

lawyers on both sides of a low value claim in the Court of Session almost invariably exceeds the 

settlement figure of a claim or the amount awarded by the Court.    

84. The objective of ensuring that cases are dealt with at the appropriate level in the court 

hierarchy and at proportionate cost can only be achieved if there is a significant increase in the 

exclusive jurisdiction of the sheriff court, that is the financial limit below which cases can 

normally only be raised in the sheriff court and not the Court of Session.  This will ensure that 

the resources of the court are used efficiently and that the cost of litigation is reduced for parties 

and the public purse.  One practitioner told the Scottish Government that the average cost of 

raising a three-day proof in the Court of Session was £30,000-£40,000, whereas a three-day 

proof in the sheriff court will cost around £10,000.  Actions where one party is suing another 

party for a sum of £150,000 or less will now have to be raised in the sheriff court.  The raising of 

the exclusive competence goes hand in hand with the introduction of summary sheriffs and the 

establishment of a specialist personal injury court.    

85. The Review pointed out, and the Scottish Government agreed, that if there were to be 

only a modest increase in this financial limit then the status quo would remain largely 

unchanged.  Furthermore, a monetary threshold is open to abuse if parties can, without sanction, 

sue for a figure above the threshold even where this bears no relationship to the true value of the 

claim.  For this reason the exclusive competence is pitched at a level which is significantly 

                                                 
11
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higher than its present level is to discourage claims being exaggerated simply to bring them 

within the competence of the Court of Session.   

86. The Scottish Civil Courts Review estimated that, if the exclusive competence of the 

sheriff court were to be raised to £150,000, this would reduce the number of all actions initiated 

in the General Department of the Court of Session by 64% and the number of actions initiated in 

the Commercial Court of the Court of Session by around 26%.  Apart from removing low value 

casework from the higher court, this will permit the Court of Session to return to its proper role 

of dealing with the most complex and important cases and the development of Scots law.  The 

Scottish Government believes that the change will afford the Court – and counsel – an 

opportunity to adapt and diversify and to attract higher quality work to that Court.   

87. With the introduction of better case management, the Court of Session should become a 

more efficient forum for dispute resolution and one which moreover offers the expertise of 

counsel who specialise in a variety of different areas of law.  With the ―churn‖ effect of low 

value business removed, it is hoped that higher quality work will be attracted to the Court of 

Session and the reputation of Scots law will be enhanced.     

88. Statistics collated by the Government‘s Analytical Services with the assistance of the 

SCS shows that 69% (2249) of cases would come out of the General Department of the Court of 

Session (Commercial (not Commercial Court), Ordinary and Personal Injury) if the exclusive 

jurisdiction is raised to £150,000. If Petition and other non-monetary value cases are included 

(which would remain in the Court of Session), it is actually only 47% of cases which will be 

transferred out of the Court.  The vast majority of these will be personal injury actions and it is 

expected that the majority of these will in future be dealt with the new specialist personal injury 

court or courts.  

89. It is accepted that there will occasionally be cases involving sums lower than £150,000 

which will raise important points of law.  Donoghue v Stevenson
12

, arguably the most famous 

case in Scots law, began life in the sheriff court.  For that reason, section 88 of the Bill provides 

that it will be possible for a sheriff at any stage to remit proceedings to the Court of Session if 

the sheriff concludes that there are exceptional circumstances which justify such a remit and the 

Court of Session allows the case to be remitted on special cause shown.  

90. Some stakeholders have suggested that the exclusive competence of the sheriff court 

should be based on the actual value of a claim rather than the sum sued for.  This might be 

possible if the claim were to be based on a sum clearly established in a contract between two 

parties, but in personal injury actions in particular, the Scottish Government wishes to avoid 

artificial and exaggerated inflation of the claim by pursuers.  Claims are inflated on the basis that 

the eventual settlement figure or award is likely to be considerably less once expert evidence or 

contributory negligence is taken into account.  The Government is unaware of any other 

jurisdiction where the actual value of the claim is used to determine jurisdiction limits, since this 

figure cannot be known for certain until the matters mentioned above are taken into account and 

produced in evidence exchanged between the parties.   
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91. A great deal of the opposition expressed at consultation to the proposed raising of the 

exclusive competence of the sheriff court came from practitioners involved with personal injury 

claims, including the Faculty of Advocates and the Association of Personal Injury Lawyers.  

Many of these practitioners wish to raise personal injury actions as a matter of course in the 

Court of Session, while others are content to raise such actions in the sheriff court.  Some 

practitioners in the west of Scotland in particular have expressed a desire to conduct more 

personal injury litigation in Glasgow before a specialist personal injury sheriff rather than in the 

Court of Session, on the grounds that a great deal of personal injury casework originates in that 

area.  These practitioners feel that they have the expertise and the experience to conduct even 

catastrophic personal injury cases in the sheriff court before a specialist sheriff.   

92. To raise an action in the Court of Session necessarily involves the employment of 

counsel, either an advocate who is a member of the Faculty of Advocates or a solicitor-advocate.  

Sanction for the use of counsel may also be granted for cases in the sheriff court.  Sheriff 

Principal James Taylor, in his Review of the Expenses and Funding of Civil Litigation in 

Scotland, noted that ―actions raised in the sheriff court are very often conducted by solicitors in a 

most efficient and competent manner.  I do not accept the argument advanced by some 

respondents [to the Review‘s consultation document] that, by definition, all personal injury 

claims are of such importance and value to the pursuer that counsel requires to be instructed in 

every case.‖.  He went on to state that ―it would be disproportionate if sanction for the 

employment of counsel was automatically granted in such actions‖.   

93. Sheriff Principal Taylor went on to comment that ―the decision as to which court should 

be the forum seems, on occasion, to be based not upon considerations of the particular case, but 

upon the business model of the firm of solicitors.  The latter should not be a relevant factor in the 

decision to sanction the employment of counsel.‖.  Sheriff Principal Taylor‘s Review 

recommended that the test currently applied in the sheriff court for granting sanction for counsel, 

namely, whether the employment of counsel is appropriate by reason of circumstances of 

difficulty or complexity, or the importance or value of the claim, should remain, with a test of 

reasonableness also being applied.  He also considered that, when deciding a motion for sanction 

for counsel, the court should have regard, amongst other matters, to the resources which are 

being deployed by the party opposing the motion in order that no party gains an undue advantage 

by virtue of the resources available to them.  These are matters for the Scottish Civil Justice 

Council to consider and for the Court of Session to provide for in rules of court.   

94. There has been criticism that the proposal to raise the exclusive competence of the sheriff 

court to £150,000 will deny people access to counsel since there is no automatic right to counsel 

in the sheriff court as there is in the Court of Session, and that this will mean that people will be 

denied access to justice.  The Scottish Government does not, however, believe that its proposals 

will interfere with access to justice.  Furthermore, as up to 98% of personal injury cases settle in 

the Court of Session, the advocacy skills in court of counsel are rarely being deployed in these 

cases.  Experienced solicitors are likely to be equally capable of conducting negotiations leading 

to a settlement as counsel. 

95. Parties will still be able to instruct counsel for cases in the sheriff court if they wish to do 

so.  The issue is, however, whether it is appropriate that a successful party should be able to 

recover the higher fees charged by counsel from the unsuccessful party in all such cases. The 

Scottish Government believes that it is right that the most complex cases which are raised in the 
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sheriff court should benefit from the expertise of counsel, and that counsel`s fees should be 

recoverable by a successful party in those cases.  But  it cannot be right that the costs of 

employing counsel are recoverable in all cases, including even low value or straightforward 

claims in the sheriff court.   

96. In summary, it will continue to be possible for litigants to seek sanction for employment 

of counsel in individual cases to allow them to recover counsel`s fees from the unsuccessful 

party and it will be for the sheriff to decide whether it was appropriate for counsel to be 

employed in the case, and accordingly for the fees to be recoverable. 

97. The reforms proposed in the Bill are actually about making the system fairer for all those 

litigating and propose no changes to access to counsel. The aim is simply that cases should be 

dealt with at an appropriate court level.   

Power to confer all-Scotland jurisdiction for specified cases 

98. The Scottish Civil Courts Review argued that, although the reforms to procedure for 

personal injury actions introduced by Chapter 43 of the Rules of the Court of Session have been 

successful in promoting early settlement and reducing the amount of judicial time spent on 

personal injury actions in the Court of Session, the amount of judicial time spent on procedural 

business and the amount of administrative work involved in dealing with personal injury actions 

was considerable.  Although relatively few proofs or jury trials proceed, the number that are 

scheduled but do not proceed reduces the capacity for non-personal injury business in the civil 

programme and increases the waiting times for such business which ironically may have a higher 

likelihood of proceeding to proof.   

99. The Scottish Government accepts that there are economies and efficiencies of scale that 

accrue through centralising personal injury litigation in the Court of Session quite apart from the 

Chapter 43 procedure advantages.  Practitioners acting for both pursuers and insurance 

companies consider that these economies would be lost if much of the personal injury litigation 

were to be dispersed throughout the sheriff court system when the exclusive competence of the 

sheriff court is raised.  They claim that moving more personal injury cases to the sheriff court 

will make it uneconomic for the profession to provide the current level of service and access to 

the Court of Session that claimants currently enjoy.  

100. The Review, therefore, recommended that, if most personal injury actions would no 

longer be competent in the Court of Session because of the proposed rise in the exclusive 

competence of the sheriff court, a specialist personal injury court with an all-Scotland 

jurisdiction should be established in Edinburgh Sheriff Court.  

101. The Scottish Government has agreed that it is important for Scotland to retain a central 

court of expertise around which there is a professional cluster of expert practitioners and 

associated infrastructure and this will be an acceptable replacement for the current virtually 

unrestricted access to the Court of Session even for low value personal injury actions.  This is 

particularly the case since rules equivalent to the Chapter 43 rules were introduced in the sheriff 
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court in November 2009
13

 and the Bill proposes to introduce civil jury trials in the new specialist 

personal injury court.  The argument that personal injury cases must go to the Court of Session is 

therefore no longer sustainable.    

102. The policy of the Bill is to permit the Scottish Ministers to provide by order that the 

jurisdiction of a sheriff in a specified sheriff court extends throughout Scotland for the purpose 

of dealing with specified types of civil proceedings.  This would permit the establishment of a 

specialist personal injury court in Edinburgh Sheriff Court, but it would also allow a similar 

court to be established in Glasgow as many practitioners from the west have advocated, (citing 

the number of personal injury actions which originate in that area) or indeed any other sheriff 

court.  It would also permit Ministers to establish specialist courts in other types of civil 

proceedings if it were thought in the future that there was a need to do so.    

103. Injured parties who wish to raise personal injury actions in their local sheriff court will, 

however, be able to continue to do so and, with the advent of greater specialisation among 

sheriffs, this option would seem to hold attractions for those who do not wish to travel to 

Edinburgh.  Such actions will be allocated to the designated personal injury sheriff in the 

sheriffdom in which they originate.  It is important to remember that, of the 7846 personal injury 

cases raised in Scotland in 2011-12, over two-thirds were raised in the sheriff court and so it is 

expected that the majority of personal injury cases will continue to be heard in sheriff courts 

around Scotland.  These proposals will, however, provide claimants with a choice between the 

central specialist court or a specialist sheriff in their local sheriff court. 

104. It is estimated that, if all personal injury cases raised for less than £150,000 which were 

no longer to be competent in the Court of Session were to be heard in the specialist personal 

injury court and not before the designated personal injury sheriff in other sheriffdoms, two 

specialist sheriffs will be required to staff the new specialist personal injury court which will be a 

division of whichever sheriff court it is established in.  

105. The proposal for a new specialist personal injury court goes hand in hand with the 

proposal to raise the exclusive competence of the sheriff court to £150,000.  If the exclusive 

competence were not to be raised to the proposed level, then the justification for the specialised 

personal injury court would disappear. 

106. The amended version of the Chapter 43 rules which was extended to actions raised in the 

sheriff court will apply to the specialist personal injury court. 

Summary sheriffs: civil  competence and jurisdiction 

107. The rationale for the introduction of summary sheriffs is that they should undertake work 

in the sheriff court to relieve sheriffs of the burden of dealing with the more routine, low value 

civil cases and to thus permit sheriffs to be available for more complex casework.  The Review 

suggested that the advent of summary sheriffs will help to promote the development of 

specialisation at shrieval level while maintaining, where practicable, the principle of access to 

local justice.    

                                                 
13
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108. It will be some considerable time before summary sheriffs are deployed widely 

(following recruitment and training), and in rural areas there may not be enough work for both a 

summary sheriff and a sheriff, so there may never be a summary sheriff deployed in some remote 

areas.  All of the cases will remain with the resident sheriff in those areas.  It is for these reasons 

that the policy is that summary sheriffs should have concurrent civil competence with sheriffs, 

but only insofar as they have competence.  Their restricted competence is listed in schedule 1.  

109. The Scottish Civil Courts Review recommended that summary sheriffs should have 

jurisdiction in the following areas: actions with a value of £5000 or less, housing actions, family 

actions and appeals and referrals from children‘s hearings.  Following consultation, concurrent 

jurisdiction between sheriffs and summary sheriffs has been extended to adoption and 

permanence cases and all relevant provisions within the Children‘s Hearings (Scotland) Act 

2011 relating to court procedures arising from the children‘s hearings system.  This decision has 

been taken to address concerns that, unless summary sheriffs were given full concurrent 

competence in these areas with sheriffs, it would mean that although some procedures might be 

dealt with by a summary sheriff, some procedures would still have to be heard before a sheriff, 

leading to confusion among court users and inevitably greater expense to litigants and to the 

court system through duplication of proceedings.     

110. By giving a wider concurrent competence, it will be possible for the whole of a case to be 

heard by either a summary sheriff or a sheriff and the possibility that some parts of proceedings 

are heard before a summary sheriff and some before a sheriff will be avoided.  

111. Some cases may raise complex questions of fact or law, while others may be relatively 

straightforward.  Ideally the straightforward cases should be dealt with by summary sheriffs, and 

the more complex by the sheriff, but it will not be immediately obvious when a case arrives in 

the sheriff court whether it is going to be complex or straightforward.  It is proposed that sheriffs 

principal should allocate cases between summary sheriffs and sheriffs in particular sheriff courts 

by reference to the categories of cases which fall within the competence of summary sheriffs.    

112. Clearly there will be occasions when cases which have been allocated to summary 

sheriffs will turn out to be more complex than they first appeared.  The Government considered 

whether to make provision on the face of the Bill for the transfer of such cases from summary 

sheriffs to sheriffs, but it was concluded that this should be left for court rules under the powers 

in sections 96 and 97 of the Bill.  The Scottish Civil Courts Review recommended (paragraph 

206 of Chapter 4 and paragraph 97 of Chapter 5, which specifically relate to children‘s hearings) 

that there should be a mechanism for a summary sheriff to transfer a case to a sheriff, on the 

application of one or more of the parties or on the summary sheriff‘s own initiative, subject to 

consultation with and approval of the sheriff principal, should a case prove more complex than it 

seemed at the outset. 

Summary sheriff: criminal competence and jurisdiction 

113. The Scottish Civil Courts Review recommended that sheriffs, who are sufficiently 

experienced and qualified to deal with trials for serious crimes, should no longer have to deal 

with minor offences dealt with under summary procedure.  The Review suggested that to employ 

sheriffs in this way does not make best use of expensive and scarce shrieval resource.     
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114. The policy of the Bill is that the new summary sheriffs should have jurisdiction to deal 

with less serious criminal matters dealt with under summary procedure in accordance with the 

principle that business should be dealt with at the appropriate level of the court hierarchy.  The 

summary sheriff will have concurrent jurisdiction as the sheriff to preside over a summary 

prosecution under Part X of the Criminal Procedure (Scotland) Act 1995.  It is necessary to 

provide for concurrent jurisdiction as there will not be many summary sheriffs at first and in 

some parts of the country there may never be summary sheriffs depending on how they are 

deployed.  It is estimated that 70% of the work of summary sheriffs may be summary criminal 

cases.  This will lessen the impact of summary crime on ordinary civil business in the sheriff 

court and increase the availability of sheriffs to deal with civil business.   

115. Responses to consultation, however, suggested that the criminal competence of the 

summary sheriff should extend beyond summary crime.  The policy is, therefore, that the new 

summary sheriff should also have a limited jurisdiction over certain aspects of solemn procedure. 

These aspects are essentially procedural and at the initial stages of solemn proceedings.  This is 

to facilitate and expedite the handling of solemn business, particularly in courts where there may 

be no sheriff.  The efficient disposal of solemn criminal business, and particularly the initial 

procedural stages, should not be delayed because no sheriff is immediately available.  

116. The policy is that summary sheriffs should have competence over procedural matters in 

solemn cases up to the first trial diet. This would include for example: the granting of warrants 

for arrest and production of documents; custody hearings (which include bail and bail review 

hearings); and powers to grant orders in relation to mental disorders. 

117. Criminal procedure can be complicated in practice, with a number of procedural matters 

and matters for decision for a sheriff up to and including the first diet. Following discussions 

with the SCS and the Crown Office, the Scottish Government concluded that the neatest way to 

address the summary sheriff‘s solemn competence was to provide that only the sheriff should 

have exclusive competence for certain solemn matters, with the summary sheriff sharing all 

other aspects of the sheriff‘s criminal competence.  

118. The intention is, therefore, that the sheriff should have exclusive competence in solemn 

proceedings before a sheriff court to hear a trial and to sentence a person.  Summary sheriffs will 

only be able to conduct summary trials and to sentence in summary proceedings.  The sheriff 

will also have exclusive competence at the first diet over any matter other than adjourning the 

diet by virtue of section 75A of the Criminal Procedure (Scotland) Act 1995 and at preliminary 

hearings, again over any matter other than appointing a further diet by virtue of section 75(2)(a). 

A summary sheriff will be able to adjourn the first diet to another diet if for any reason a sheriff 

were not able to physically attend court and also similarly to adjourn a solemn trial diet or a diet 

under section 76(1). 

119. Essentially, the summary sheriff will have the same criminal competence as the sheriff 

and be able to exercise all the functions of a sheriff in criminal proceedings save that the 

summary sheriff may not try, convict or sentence a person accused of a crime or offence which is 

triable on indictment.  In all other respects, the summary sheriff should share the same 

competence as the sheriff in criminal matters. 

205



This document relates to the Courts Reform (Scotland) Bill (SP Bill 46) as introduced in the 

Scottish Parliament on 6 February 2014 

 

 

 24  

PART 2 OF THE BILL 

THE SHERIFF APPEAL COURT 

Chapter 1 

120. Almost one third of all civil appeals to the Inner House of the Court of Session come 

from the sheriff courts.  Almost two thirds of civil sheriff court appeals are appeals direct from 

the sheriff to the Inner House rather than to the sheriff principal.  There have been long delays in 

waiting periods for appeals to be heard in the Inner House with the SCS targets being exceeded 

by a considerable margin. 

121. At the time of the Review, summary criminal appeals from the sheriff court, stipendiary 

magistrates and justices of the peace accounted for 61% of all appeals to the High Court.  There 

has been a reduction in such appeals in recent years (1393 in 2010-11 and 1213 in 2012-13), 

though such numbers are still substantial and the proportion vis-à-vis solemn appeals is roughly 

the same.    

122. The Summary Justice Review Committee
14

 chaired by Sheriff Principal McInnes noted 

that targets for disposal of criminal appeals were being missed by a substantial margin and 

commented that if ―summary justice is to be truly summary, appeals should….be dealt with 

significantly more quickly than they are at present‖.  Sheriff Principal McInnes suggested that 

one way of assisting the High Court to achieve its targets would be for a new court to relieve it 

of much of the summary criminal appeal work. 

123. There are clearly problems in dealing with the volume of civil and criminal appeals in the 

Inner House and the High Court respectively and appeals are being delayed excessively, though 

at present it is understood that the delays are not quite as long as they were, possibly partly due 

to the drop in civil business before the courts.  The question remains, however, as to whether a 

different appeal structure is required.  Many who responded to the consultation of the Scottish 

Civil Courts Review wanted to keep the right of appeal to the sheriff principal in civil cases since 

it was considered to be an inexpensive and prompt form of appeal which removes the need to go 

to the Inner House with all its inherent expense and delay.    

124. There are, however, difficulties in relation to the status of a decision by a sheriff 

principal.  Sheriffs principal are not bound by a decision of another sheriff principal in another 

sheriffdom, though they may treat it as persuasive.  The status of decisions of sheriffs principal 

is, therefore, not as clear as it might be and this may result in conflicting practice between 

sheriffdoms. 

125. The view of the Scottish Civil Courts Review was that ―litigation should be conducted 

only in the court that is appropriate for it by reason of its nature, value or importance.  Without 

such a basic principle, the system is bound to deploy its resources wastefully, to inflict needless 

expense on the litigants and to fail to deliver justice promptly.  Decision-making in our courts is 

of a good standard; but in many cases the decisions are being made at a needlessly high level.‖.  

                                                 
14
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The Review went on to argue that cases should be directed to the lowest level at which they can 

be competently dealt with. 

126. The same arguments apply with equal force to appeal arrangements.  There is no 

justification for appeals of summary (i.e. less serious) cases to go automatically from the lower 

criminal courts (sheriff, stipendiary magistrate or justice of the peace) to be dealt with in the 

High Court.  Such matters do not require the attention of Scotland‘s leading judges.  Such 

appeals could and should be dealt with lower in the criminal court structure, unless, in 

exceptional circumstances, issues of legal complexity arise, when they may be transferred to the 

High Court.  Sheriff Principal McInnes recognised that summary appeals could be dealt with 

much more quickly in a new court below the High Court.   

127. By the same token, since it is felt that appeal to the sheriff principal in civil cases 

provides an inexpensive and prompt form of appeal, it seems an obvious way of diverting cases 

from the Inner House of the Court of Session by introducing a new intermediate appellate court 

which will replace appeals to the sheriff principal in civil cases.  

128. The policy of the Bill is, therefore, that there should be a new Sheriff Appeal Court.  This 

will reduce the number of criminal and civil appeals which require to be dealt with in the High 

Court and Inner House respectively.  The new court will hear summary criminal appeals from 

justices of the peace, summary sheriffs and sheriffs.  It will also hear civil appeals from the 

sheriff court.   

129. This will be a national Sheriff Appeal Court whose decisions will be binding on all 

judges in any sheriff court, on any justice of the peace and the Sheriff Appeal Court.  Its 

decisions will create a consistent and coherent nationally applicable body of case law at the first 

level of appeal from the initial decision.  As a consequence, the appellate function of sheriffs 

principal will cease in civil appeals as will the right to take an appeal directly from the sheriff 

court to the Inner House.  All civil appeals will lie to the Sheriff Appeal Court in the first 

instance.  

130. The new Court will have a full range of powers to deal with appeals as it sees fit, though 

the Bill contains a non-exhaustive list of disposal powers including the power to grant incidental 

or interim powers relating to those disposals. 

131. For the majority of civil appeals it is expected that the Sheriff Appeal Court will sit as a 

bench of one. This will replicate many of the benefits that are realised from the current situation 

of appeals being heard by a sheriff principal. However, there will be the flexibility for a larger 

bench to be used for appeals that are novel or complex.  All of these matters will be set out in the 

rules of court that will be developed to establish the procedures in the Sheriff Appeal Court.    

132. The Sheriff Appeal Court will have the power to remit an appeal which raises a complex 

or novel point of law to the Inner House.  Where a case has been determined by the Sheriff 

Appeal Court, onward appeal to the Inner House will require the permission of the Sheriff 

Appeal Court.  If this is not given, it will be possible to apply for permission to the Inner House.  

In both cases permission will only be given if the ―second appeals‖ test is met.  This is a high 

threshold – the Sheriff Appeal Court or the Inner House may grant permission only if the court 
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considers that the appeal would raise an important point of principle or practice or there is some 

other compelling reason for the Court of Session to hear the appeal.  This is to stop the Sheriff 

Appeal Court becoming merely an intermediate stage of appeal, rather than the final forum of 

appeal in the vast majority of cases which is the intention.   

133. This is in keeping with the rationale for the establishment of the Sheriff Appeal Court, 

that it will deal with virtually all civil appeals from the sheriff court because these do not merit 

the attention of Inner House judges except in very exceptional cases.  This will free up Inner 

House judges to deal with more complex matters.      

134. In summary criminal cases there will no longer be a right of appeal directly to the High 

Court against conviction or sentence or, on the part of the Crown, against acquittal or sentence.  

Such appeals will again be to the Sheriff Appeal Court in the first instance although there will be 

a corresponding power to remit complex appeals to the High Court.  Bail appeals will also be 

taken to the Sheriff Appeal Court in both summary and solemn cases.  A new part will be 

inserted into the Criminal Procedure (Scotland) Act 1995, providing that an onward appeal to the 

High Court on a point of law only will be available, but this will require permission of the High 

Court itself.   This will only be granted if the ―second appeals‖ test is satisfied.  In this way the 

High Court will not have to hear appeals from minor criminal cases and the High Court judges 

will have more time for complex first instance cases and appeals. 

135. The Sheriff Appeal Court should lead to significant improvements in the time required to 

dispose of summary criminal and civil appeals.  The McInnes committee also believed that such 

an appeal court would enhance sentencing consistency in summary criminal courts across 

Scotland.   

136. The decisions of the Sheriff Appeal Court will be automatically binding on all summary 

sheriffs, sheriffs (including when sitting with a jury), sheriffs principal (when sitting as a court of 

first instance) and the Sheriff Appeal Court itself throughout Scotland in both civil and all 

criminal matters.  The only exception will be if the Sheriff Appeal Court has a larger bench than 

the decision it is considering and section 56 of the Bill provides that the Appeal Sheriffs may 

decide that an appeal may be reheard by a larger panel of their number if the appeal is one of 

particular difficulty or importance or if they are equally divided on a matter of fact or law.   

Chapter 2 

137.  The six existing sheriffs principal will automatically become ex officio members of the 

Sheriff Appeal Court.  When sitting in the Sheriff Appeal Court, the sheriffs principal will be 

known as ―Appeal Sheriffs‖ like the other members of the Court.  The Scottish Civil Courts 

Review suggested that the volume of civil and criminal business which would come before the 

Sheriff Appeal Court would mean that the new court would require more members.  The original 

recommendation of the Review was that a small number of judicial officers of equivalent rank to 

sheriffs principal should be appointed with no administrative role in relation to any sheriffdom 

and who would simply work in the Sheriff Appeal Court. 

138. As a result of discussion with the Lord President and the sheriffs principal, the Scottish 

Government has, however, agreed that the Lord President should establish a pool of experienced 
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sheriffs who can be called upon to act as Appeal Sheriffs in the Sheriff Appeal Court.  These 

individuals will, therefore, sit as sheriffs when hearing sheriff court matters and Appeal Sheriffs 

when hearing appeals as part of the Sheriff Appeal Court.  Sheriffs who have held office for at 

least five years may be appointed to be Appeal Sheriffs in the Sheriff Appeal Court.  The number 

of appointed Appeal Sheriffs will be a matter for the Lord President, but in order to ensure that 

the Court is fully staffed wherever it may be sitting, provision is made for retired Appeal Sheriffs 

to be appointed for such periods as the Lord President may determine.   

139. Appeal Sheriffs who are not sheriffs principal will not be paid additional remuneration 

for acting as such (though they may be paid expenses) since sheriffs who act up as temporary 

Court of Session judges are not paid extra and such deployment will be considered a 

development opportunity.  

Chapter 3  

140. The Scottish Civil Courts Review did not address the issue of whether there needs to be a 

member of the Sheriff Appeal Court with responsibility for determining matters such as the 

composition and chairing of courts, where and when courts will be held, the scheduling of 

business, etc.  It is, therefore, proposed that a President and Vice President of the Sheriff Appeal 

Court will be appointed by the Lord President from the ranks of the sheriffs principal.  It is 

intended that the role of the President and Vice President will be purely administrative and will 

be concerned solely with the organisation of sittings of the Sheriff Appeal Court.   

141. The President of the Sheriff Appeal Court will be responsible for the organisation of the 

efficient disposal of business in the Court along the same lines as a sheriff principal is 

responsible for this in a sheriffdom. It is anticipated, however, that the President may delegate 

some functions to the Vice President.  The President‘s duties in this regard are subject to the 

Lord President‘s overall responsibilities for the efficient disposal of business in the Scottish 

courts.  Under section 97 of the Bill, the Court of Session may by act of sederunt provide rules 

for the procedure and practice of the Sheriff Appeal Court and it is expected that these will cover 

matters such as the quorum of Appeal Sheriffs who will sit for particular kinds of procedure.    

142. The Scottish Civil Courts Review made specific recommendations about where the 

Sheriff Appeal Court should sit in its civil and criminal modes.  The Bill is intended to provide 

maximum flexibility to allow the Court to sit at any place in Scotland designated for the holding 

of sheriff courts.  That does not limit the Court to sitting in sheriff court buildings and would, for 

example, permit the Court to sit in Parliament House in Edinburgh.  Although it may sit centrally 

in Edinburgh for, say, criminal appeals, there will remain the possibility of civil appeals being 

heard in the sheriffdom in which they originated, which would allow the new arrangements to 

replicate the right of appeal to the sheriff principal in civil cases since it was considered to be an 

inexpensive and prompt form of appeal.  It is, therefore, envisaged that the Sheriff Appeal Court 

may sit in different places at different times. 

Chapter 4 

143. Clerks and Deputy Clerks to the Sheriff Appeal Court will be provided by members of 

staff of the Scottish Courts and Tribunals Service and the intention is that they will be able to 

rotate staff in the Sheriff Appeal Court for developmental purposes. 
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PART 3 OF THE BILL 

CIVIL PROCEDURE 

Chapter 1 

Civil jury trials 

144. It has not been possible for a civil action in the sheriff court to be tried before a jury since 

the enactment of section 11(1) of the Law Reform (Miscellaneous Provisions) (Scotland) Act 

1980.  This was because, even though the number of jury trials in the sheriff court was small, it 

was considered that the procedure had a disruptive effect on the work of the court.  Civil jury 

trials have, however, continued to be available in the Court of Session and in recent years these 

have almost invariably been applied for in relation to personal injury actions under Chapter 43 of 

the Rules of the Court of Session.   

145. The Scottish Civil Courts Review noted that ―experience in other jurisdictions suggests 

that where damages for non-pecuniary loss are determined by judges alone, awards of 

compensation fall below a level that the public would consider reasonable‖.  The argument 

against jury trials is that a fair system of compensation requires predictability, openness and 

transparency.  The choice is therefore between a system which:  

 relies on awards in comparable cases and which should, therefore, be more 

predictable, but may fall behind levels of award which ordinary people might 

consider reasonable in the circumstances of the case; or 

 permits ordinary people serving on juries, and not professional judges, to make the 

assessment of award, with inevitable variations in the level of awards.  

146. In the case of Hamilton v Ferguson Transport (Spean Bridge) Ltd 2012 SC 486, the Lord 

President observed that the current absence of judicial guidance on levels of damages was 

unsatisfactory.  He proposed that, at the conclusion of evidence, the parties should, in the 

absence of the jury, address the trial judge on their suggestions as to the level of non-pecuniary 

damages. The trial judge would then, taking account of those submissions and his/her own 

experience, address the jury, suggesting to them a spectrum within which their award might lie. 

The spectrum would be for their assistance and would not be binding upon them.  It was noted 

that rules of court may need to be devised to fix procedural steps, but the Lord President stated 

that the implementation of these changes should not preclude this practice from commencing 

immediately.  It is expected that this procedure will go some way towards addressing concerns 

about inconsistencies in awards in similar cases. 

147. The Scottish Government has accepted the recommendation of the Scottish Civil Courts 

Review that the right to a civil jury trial in the Court of Session should be retained since, if 

damages for compensation are determined by judges alone, the likelihood is that the level of 

damages will fall below a level that would be considered just and reasonable by the general 

public.  The decision in the Hamilton case would appear to address the lack of predictability and 

inconsistency which will inevitably arise occasionally.  

148. The Review went on to say that ―if it is right to retain civil jury trial [in the Court of 

Session], then it is wrong that it should not be available to those pursuers whose actions will now 
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have to be raised in the sheriff court‖ due to the substantial increase in the exclusive competence 

of that court.  The availability of civil jury trial in the Court of Session, along with the Chapter 

43 procedures, was one of the reasons why many personal injury actions were raised in that 

court.  The Review therefore recommended, and the Scottish Government has accepted, that civil 

jury trials should be available in the new specialist personal injury court, but not in other sheriff 

courts.   

149. The intention is that the existing Court of Session practice and procedure in relation to 

jury trials will be transplanted in its entirety into the new specialist personal injury court.  The 

jury will consist of 12 members and the rules for the allowance of issues and conduct of the jury 

trial will be the same as those in the Court of Session.  Sections 61 to 69 of the Bill are therefore 

based on sections 9, 11, 12, 13, 14, 15, 16, 17, 29, 30 and 31 of the Court of Session Act 1988.         

150. Because the possibility of a civil jury trial in the sheriff court will be restricted to  

proceedings before a sheriff sitting at a sheriff court with an all-Scotland jurisdiction, which is 

expected to be the new specialist personal injury court, it is not anticipated that this will disrupt 

sheriff court proceedings, even in the venue of that new court, as was the case before 1980. 

151. A majority of respondents to consultation agreed that civil jury trials should be available 

in the specialist personal injury court.  A number of respondents referred to the need to allow for 

counsel, with some of these asking for access to counsel for all cases.  This is not a matter for the 

Bill, and, as noted in paragraphs 92 and 93 above, Sheriff Principal James Taylor recommended 

in the Review of the Expenses and Funding of Civil Litigation in Scotland that the current test 

for granting sanction for the employment of counsel in the sheriff court should remain based on 

circumstances of difficulty or complexity, or the importance or value of the claim, with a test of 

reasonableness also being applied.  He went on to suggest that, in deciding a motion for sanction 

for the employment of counsel in the sheriff court, the court should have regard, among other 

matters, to the resources which are being deployed by the party opposing the motion in order that 

no party gains an undue advantage by virtue of the resources available to them.   

152. Some respondents to consultation suggested that the decision in Hamilton makes civil 

juries redundant.  The Government believes, however, that it is correct to permit civil juries in 

the circumstances described but the guidance from the trial judge will avoid awards which are 

wildly out of step with what might be expected in a particular case. 

Simple procedure 

153. The policy objective of the Bill is that there should be a new single set of rules for cases 

for £5000 or less which will be called ―simple procedure‖ and which it is proposed will be dealt 

with mainly by the new summary sheriffs.  There is no justification for continuing two separate 

procedures for cases under £5000 (summary cause and small claims – the latter applicable to 

actions up to £3000) which are both intended to be quick and cheap so as to be convenient for 

party litigants.  The most significant differences between the two procedures are that legal aid is 

not available for small claims and the expenses which can be awarded in small claims are 

limited.  Personal injury, aliment and defamation cases below £5000 – including those up to 

£3000 – are exceptions and are currently dealt with under summary cause procedure rather than 

as small claims.  They will be dealt with under simple procedure in the future.  These actions are 
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not subject to the limits on expenses awarded under small claims and the Bill sets out that they 

will not be subject to these limits under the new simple procedure either.  

154. Under the existing procedures for small claims and summary cause in the sheriff court, 

sheriffs find it difficult to help party litigants (in what is to the vast majority a stressful and 

strange environment) because of their duty to act as the ―referee‖ in what is still essentially an 

adversarial encounter.  It is in the interests of justice, the efficient disposal of business in the 

courts and, by extension, the public purse, that judges at whatever level of the court structure 

assist party litigants to present their cases, though clearly they must do so in a way which does 

not prejudice the other side.  This is clearly of most concern in those courts where it is the norm 

for parties to represent themselves.  

155. Even reasonably articulate party litigants find it difficult to pursue or defend actions 

themselves in the intimidating setting of a court room.  Some raise spurious or irrelevant issues 

while matters which are fundamental to their case may be ignored or not given due or sufficient 

prominence.  The less well-informed, educated or otherwise legally empowered may consider it 

impossible to take forward a case themselves, contributing to the proportion of those with 

justiciable problems described in Paths to Justice Scotland by Paterson and Genn
15

 as the ―do 

nothings‖.  The Scottish Government believes that both categories of party litigants require more 

assistance from the bench.   

156. References in existing legislation to the existing summary cause and small claims 

procedures will in future be construed as the new unified simple procedure.  The Bill refers to 

this new procedure as ―simple procedure‖ rather than the ―simplified procedure‖ referred to in 

the Review since the use of ―simplified‖ seems to imply that it is simpler than another procedure, 

whereas this is intended to be a new and straightforward approach to such low value casework.  

The Scottish Government is aware that not all stakeholders are content with the name ―simple 

procedure‖ but no better name has been suggested. 

157. The rules for simple procedure will be made by rules of court under section 97 of the Bill.  

The Scottish Civil Courts Review recommended that the rules for the new procedure should be 

written in as clear and straightforward language as possible.  Accordingly, the rules must reflect 

as far as possible the principles set out in section 72 of the Bill.  The rules will, therefore, be 

based on a problem-solving or interventionist approach, closer to the inquisitorial approach taken 

in some other jurisdictions.  The new approach to be adopted should permit the court to identify 

the issues and specify what it wishes to see or hear by way of evidence or argument.    This is 

clearly a fundamental shift away from the adversarial approach where the parties control 

evidence and argument.  The intention is that the court should be able to help the parties to settle 

the dispute and the procedure adopted should reflect the circumstances of the case.  

158. There will be concurrent jurisdiction between summary sheriffs and sheriffs for simple 

procedure cases as it will be some time before enough summary sheriffs are appointed and 

deployed and in some parts of the country there may never be a summary sheriff.  It is, however, 

envisaged that, when sufficient numbers of summary sheriffs are deployed, sheriffs principal will 

                                                 
15

 ―Paths to Justice Scotland – what people in Scotland do and think about going to law‖ by Hazel Genn and Alan 

Paterson. http://www.hartpub.co.uk/books/details.asp?isbn=9781841130408  
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allocate cases under simple procedure to them thus freeing up sheriffs for more complex civil 

and criminal casework.   

159. The Scottish Government has considered whether the monetary limit for simple 

procedure might be £10,000 which is the small claims limit in England and Wales.  As the 

present limits for small claims and summary cause procedure (£3000 and £5000 respectively) 

were only set at those levels in January 2008, the Government believes, therefore, that it would 

be premature to recommend a higher limit for the new procedure.  The Government will, 

however, keep the monetary limit for simple procedure under review.         

160. The overall policy intention is that the simple procedure should enable and empower 

party litigants, with the help of explanatory material in hard copy or online, provided by the SCS 

or another advice agency and/or support from an in-court adviser or other advice agency, to raise 

or defend an action and conduct their cases to a conclusion themselves.  A party may also have 

the case presented by a suitable lay representative if the court permits.  Some parties will still 

wish to have qualified legal representation and this will also be permitted.       

Interdict and other orders 

161. The Scottish Civil Courts Review recommended that ―The sheriff court legislation should 

be amended to provide that an interdict or interim order granted in one sheriff court should be 

enforceable throughout Scotland‖. 

162. If a sheriff grants an interdict at present it only applies within the sheriffdom where that 

sheriff sits, albeit there has been some academic discussion about whether it can have effect 

outwith that sheriffdom.  The Review pointed out that this can create difficulties in cases 

involving domestic abuse and in regulatory and enforcement proceedings at the instance of local 

authorities or public bodies.   

163. The policy of the Bill is to remove any doubt and to make it clear that a sheriff or 

summary sheriff may grant an interdict or interim interdict which applies beyond the boundaries 

of the sheriffdom, i.e. the person or body to whom the interdict is addressed does not require to 

be within the sheriffdom in order to be prohibited from carrying out a certain action or actions.  

This will be called ―extended interdict‖.  For example, it seems pointless that an interdict granted 

in Glasgow Sheriff Court should arguably not be enforceable outwith the relatively small area of 

the Glasgow sheriffdom, for example in Paisley or Dumbarton.  An interdict should be able to 

apply as far as it requires to and the interdicted party should be prohibited from carrying out the 

specified action(s) insofar as that interdict extends.   

164. The Bill will have no effect upon ―ordinary‖ interdicts.   

165. Although an extended interdict will have effect outwith the sheriffdom, it is envisaged 

that an action for enforcement will be capable of being raised by the person who wishes to rely 

on the interdict only in (1) the sheriffdom in which the defender is domiciled, (2) the sheriffdom 

in which the interdict was granted or (3) the sheriffdom in which it is claimed that the interdict 

was breached or may be breached.  A sheriff will, however, be permitted to transfer the 

proceedings to any other sheriffdom if thought appropriate.  It will not be necessary for the 

213



This document relates to the Courts Reform (Scotland) Bill (SP Bill 46) as introduced in the 

Scottish Parliament on 6 February 2014 

 

 

 32  

sheriff or summary sheriff who is considering the breach proceedings to look again at whether 

the interdict was properly granted. It will be accepted that the sheriff or summary sheriff who 

granted the interdict did so in accordance with the law and there will be no question that the 

interdict is valid and enforceable.    

166. Actions other than the issue or breach of interdict, such as recall of interdict or damages 

for wrongful interdict were not covered by the Scottish Civil Courts Review.  The Scottish 

Government believes that actions for recall of interdict should only be capable of being raised in 

the sheriffdom where the interdict was granted.  It would not be appropriate to ask a judicial 

officer in one sheriffdom to overturn a decision made by a judicial officer in another sheriffdom.  

This is different from actions of enforcement in another sheriffdom where the judicial officer is 

being asked whether the facts constitute a breach of interdict.   

167. The Scottish Government thinks that actions for damages for wrongful interdict are 

separate from interdict actions and that they should simply be subject to the general rules on 

territorial jurisdiction. 

168. The policy behind section 82 is to permit specified orders and interim orders, other than 

interdict, to be enforceable throughout Scotland and not just the sheriffdom in which they were 

granted.  This would be effected by means of the Scottish Ministers setting out, by means of an 

order subject to negative procedure, the types of order which would be capable of having effect 

outwith the sheriffdom in which they were granted and enforced outwith the sheriffdom.   

169. It should be noted that the power in section 82 applies to all orders, not just those which 

are interim, which goes beyond the recommendation in the Scottish Civil Courts Review.  The 

Scottish Government believes that it would be odd to permit judicial officers to have power to 

make interim orders which have effect outside their sheriffdom, but not the orders themselves.  

Section 86 makes further provision about interim orders. 

170. It would, of course, be possible to deal with interdicts in the same manner by using an 

order making power.  The Scottish Government believes, however, that there is an advantage in 

dealing with interdicts separately as under sections 80 and 81, as it provides an illustration of 

how the power in section 82 could be used for other orders and interim orders. 

Chapter 2  

Judicial Review 

171. The Scottish Civil Courts Review considered whether the rules governing the procedure 

in petitions for judicial review were satisfactory and made a number of recommendations.  The 

Bill takes forward those recommendations.  The Bill does not deal with the substantive aspects 

of judicial review in relation to the scope and grounds of judicial review in Scots law established 

in case law.   

172. The Review recommended that ―The general rule should be that petitions for judicial 

review should be brought promptly and, in any event, within a period of 3 months, subject to the 

exercise of the court‘s discretion to permit a petition to be presented outwith that period.‖.   
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173. It further recommended that ―A requirement to obtain leave to proceed with an 

application for judicial review should be introduced, following the model of Part 54 of the Civil 

Procedure Rules in England and Wales.  The respondent should be entitled to oppose the 

granting of leave.  The papers should be considered by the Lord Ordinary, who will not normally 

require an oral hearing.  If leave is refused, or granted only on certain grounds or subject to 

conditions, the petitioner should be entitled to request that the matter be reconsidered at an oral 

hearing before another Lord Ordinary.  There should be a further right of appeal to the Inner 

House.  For urgent cases provision would be made for appeal to be made forthwith.‖.   

174. The Review stated that ―The test that should be applied in deciding whether or not to 

grant leave should be whether the petition has a real prospect of success.‖.  

175. At present there are no time limits set out in the rules of court for raising proceedings for 

judicial review, nor is there any requirement to obtain leave to proceed.  A petitioner who delays 

in bringing proceedings may be met with a plea of mora, taciturnity or acquiescence, but in Scots 

law mere delay is not currently a sufficient ground for rejecting an application for judicial 

review. 

176. The Scottish Government agreed with the Review on the issue of time limits.  In its 

response to the Review it stated: ―It is not in the interest of the courts or the wider public interest 

if judicial review becomes a tactical device to frustrate or to delay proper public policy 

decisions, or a vehicle to articulate what are essentially political arguments in the judicial sphere.  

The balance is struck by the Review is, in the Scottish Government‘s view, probably correct.‖. 

177. The Scottish Government, therefore, consulted on the draft Bill with provisions setting a 

time limit for raising proceedings for judicial review of three months after the grounds giving 

rise to the application for review first arose.  The court would have the power to extend that 

period if, when considering all the circumstances, it regarded it as equitable so to do.   

178. The views of the consultees who responded were relatively polarised.  A three-month 

time limit was perceived by some as resulting in efficient and effective remedies for individuals 

or that this would provide greater certainty in outcomes. For those in disagreement with this 

proposal, a key issue was that this period is too short to resolve issues before bringing a claim 

and thus could restrict access to justice.  

179. The Scottish Government considered these responses and concluded that three months 

struck the right balance of avoiding necessary delay whilst maintaining access to justice.  It 

considers that the power given to the court to extend the period in certain circumstances is an 

adequate safeguard.  The Bill, therefore, provides for a three-month time limit for applications 

for judicial review starting from the date on which the grounds giving rise to the application first 

arose.  The Scottish Government has not taken forward the suggestion in the Review that 

petitions should be raised promptly or within three months.  Case law has established that in the 

context of EU law a requirement that proceedings should be raised promptly and in any event 

within three months was not sufficiently certain (Uniplex (UK) Ltd V NHS Business Services 

Authority [2010] 2 C.M.L.R. 47, Buglife v Medway Council [2011] EWHC 746(Admin)).  The 

Bill does not attempt to make different provision for cases raising matters of EU law and sets out 

a fixed time period of three months for all judicial reviews.    
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180. The Review‘s recommendation on standing was that ―The current law on standing [to 

bring a petition for judicial review] is overly restrictive and should be replaced by a single test: 

whether the petitioner has demonstrated a sufficient interest in the subject matter of the 

proceedings‖. The Scottish Government considers, however, that the decision of the Supreme 

Court in AXA General Insurance Ltd & others v The Lord Advocate & others [2011], has since 

clarified the legal position relating to ―standing‖, and that the Bill does not require to make 

further provision in this respect. The requirement to have a sufficient interest in the subject 

matter of the proceedings should, however, be a condition of being granted permission to 

proceed with a petition. 

181. The general ―sufficient interest‖ test will encompass the cases in which legislation sets 

out what categories of claimants have interest to bring proceedings, as in  regulation 22A of the 

Pollution Prevention and Control (Scotland) Regulations 2000 (SSI 2000/323)
16

 and regulation 

46 of the Town and Country Planning (Environmental Impact Assessment) (Scotland) 

Regulations 2011 (SSI 2011/139).
17

 

182. The Government‘s consultation asked: ―Do you agree that the introduction of the leave to 

proceed with an application for judicial review will filter out unmeritorious cases?‖  There was a 

high level of support for this proposal, with 44 respondents in favour (one of which was a 

qualified ―yes‖) and only six against. 

183. Most respondents agreeing with this proposal simply noted that the introduction of the 

leave to proceed with an application for judicial review will help to filter out unmeritorious cases 

or that this is an appropriate route to take.  Some of these respondents suggested, however, that 

the sifting process needed to be open, transparent and accountable to court users; there should be 

safeguards in place to ensure that claims that should be allowed to proceed are not filtered out; or 

that applications for leave to proceed must be dealt with in a fair and consistent manner. 

184. A small number of respondents argued that the current procedure works effectively, with 

no apparent issue over excessive court time being taken up by these cases in Scotland, and 

questioned the need to make these changes.   

185. For those respondents opposed to this proposal, the key concern was that there is no hard 

evidence that the Court is burdened with large numbers of unmeritorious cases and that there is 

no cause to justify this change.  

186. Section 85 of the Bill makes provision for a new permission stage for judicial review and 

sets out the procedure that will apply including relevant safeguards.  It is envisaged that court 

rules will require the petitioner to serve upon the respondent and any other interested party, 

within seven days of lodging the petition, the petition itself, a time estimate for the permission 

hearing, any written evidence in support of the petition, copies of any document on which the 

petitioner proposes to rely and a list of essential documents for advance reading by the court.  

The respondent would have 21 days to answer the petition and would be entitled to oppose the 

granting of permission.   

                                                 
16

 http://www.legislation.gov.uk/ssi/2000/323/contents/made 
17

 http://www.legislation.gov.uk/ssi/2011/139/contents/made 
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187. The procedure provided for in the Bill allows a Lord Ordinary to take the initial decision 

on permission on the basis of the papers lodged either as a paper exercise or after an oral hearing.  

If permission is refused or granted subject to conditions and an oral hearing was not held, the 

petitioner is entitled to request an oral hearing.  The request and the oral hearing that is heard if 

the request is granted will be dealt with by a different Lord Ordinary.  There is a right of appeal 

to the Inner House in relation to a refusal of permission or the grant of permission subject to 

conditions following an oral hearing.   

188. As set out by the Scottish Civil Courts Review, the permission approach will require the 

petitioner to demonstrate more than that the case is merely stateable.   Under the proposals the 

Court will have a much fuller picture of the strengths and weaknesses of the parties‘ cases and 

will be in a position to assess whether the petition has a real prospect of success.  This marks a 

departure from the current position where petitions can be presented if, in the opinion of those 

representing the petition, there is a stateable case.  The Review‘s recommendation envisages that 

it should be for the Court to make the assessment having heard both parties of whether a case has 

sufficient merit to be permitted to proceed to a full hearing.    

189.  It is also the intention that the introduction of the new permission stage will provide an 

opportunity that does not currently exist for an early case management hearing to ensure that the 

issues are properly focussed at the subsequent hearing on the merits.  Where permission is 

granted under the new procedure in the Bill, court rules will make provision for the procedure 

that should apply thereafter.  The Review envisaged that this would enable a hearing on the 

merits to be fixed no later than 12 weeks from the lodging of answers.   

Chapter 3 

Remit of cases between courts 

190. The provisions of the Bill which govern the remit of cases between the Court of Session 

and the sheriff court go hand in hand with the proposals to raise the exclusive competence of the 

sheriff court.  The Government believes that this facility is an important safeguard which 

counters the argument that personal injury cases in particular must be raised in the Court of 

Session in case they raise complex or novel points of law.  If a matter involves sums of less than 

£150,000 then it should normally be litigated in the sheriff court, which is intended to be the 

forum for most litigation in Scotland.  The provision to permit remit to the Court of Session 

provides reassurance, however, that complex, but lower value, cases can receive the attention of 

the expertise of Court of Session judges.  The provision in the Bill to permit remit from the Court 

of Session ensures that artificially inflated claims may be dealt with in the sheriff court.   

191. A case (to which the exclusive competence of the sheriff court under section 39 does not 

apply, i.e. cases with no monetary element, or which are of a value in excess of £150,000) may 

be remitted to the Court of Session if the sheriff considers that the importance or difficulty of the 

case makes it appropriate.  This replicates the existing law for monetary actions.  

192. In relation to cases to which the exclusive competence does apply, however, the sheriff 

will be permitted to request the Court of Session to allow proceedings below £150,000 to be 

remitted to that Court if there are exceptional circumstances.  The Court of Session may permit 

the proceedings to be remitted ―if special cause is shown‖.  The test in section 37 of the Sheriff 
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Courts (Scotland) Act 1971 for remits of cases to the Court of Session if they were above the 

privative limit was that ―the importance or difficulty of the cause make it appropriate‖ to remit.  

The Government believes that remit of a case below the exclusive competence would seem to 

require a more stringent test.  The Court of Session will have the power to decline a proposed 

remit if the judge is not satisfied that there is special cause that the case is one that should be 

heard there.   

193. For the first time, the Court of Session will be able to take into account the business and 

operational needs of that Court as well as the interests of the parties in considering remits and 

indeed the Review considered that the fact that the business position of the Court is not at present 

a relevant consideration is a serious weakness in the system.  The Review did not make any 

recommendation about the business and operational needs of the sheriff court being taken into 

account.  The Scottish Government believes that the needs of the superior court must take 

precedence and concluded that there should be no provision for the business and other 

operational needs of the sheriff courts to be considered. 

194. Where the value of an action raised in the Court of Session is likely to be below the 

exclusive competence, as assessed by the judge at a case management hearing or at any other 

time during the proceedings, the Review also recommended, and the Scottish Government has 

accepted, that there should be a presumption in favour of a remit to the sheriff court.  The 

Government believes that this is another essential tool to prevent artificially inflated claims from 

being raised in the Court of Session, albeit with safeguards for exceptional cases, and section 89 

makes the necessary provisions.  The Court will not have to reach any view on liability or 

contributory negligence and ―likely value‖ is to be assessed on the assumption that liability will 

be established.    It will, however, be open to the parties to submit that there are special reasons, 

including factual or legal complexity, or issues of wider application or public interest, why the 

presumption should not apply.  In considering whether or not to remit, the Court would again be 

entitled to take into account the business and operational needs of the Court as well as the 

interests of the parties.   

Chapter 4 

Lay representation for non-natural persons 

195. The Inner House of the Court of Session ruled in Apollo Engineering Ltd. (in liquidation) 

v James Scott Ltd ([2012] CSIH 4) that limited companies must have legal representation by a 

solicitor or counsel.  This case is one of a series which continues the position that non-natural 

persons may not be represented by a ―lay‖ person.   

196. Representations have been made to the Scottish Government arguing that this position 

has grave consequences for small business.  It was suggested that a small company defending or 

pursuing a claim must incur irrecoverable legal costs when disputing a claim, whereas an 

individual need not instruct a solicitor and can appear as a party litigant at no cost.  It has been 

alleged that for small business, the consequence is that debts within the small claims limit in 

particular are not worth pursuing or defending and that this effectively disenfranchises a limited 

liability company.  The Government also fears that small companies, partnerships and 

unincorporated associations may be disadvantaged by this restriction, at least insofar as cases 

under the new simple procedure which will replace summary cause and small claims are 
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concerned, because the cost of legal representation may be disproportionate to the value of the 

claim.   

197. The Scottish Government is also concerned that there may be extreme circumstances 

outwith simple procedure cases where this rule may require to be loosened, allowing judicial 

discretion to be applied. 

198. The law preventing arrangements whereby companies can represent themselves through 

an employee or director is summed up in the Apollo case and the case of Secretary of State for 

Business Enterprise and Regulatory Reform petitioner (The UK Bankruptcy case), ([2010] CSIH 

80).     

199. In the Apollo case in the Supreme Court, Lord Hope expressed his view on lay 

representation, stating (obiter) that:  

―There may be grounds for thinking that the rule which disables a 

company from being represented other than by counsel or a solicitor with 

a right of audience needs to be re-examined…the rule on representation 

ought not to be applied in cases where they do apply in a way that 

disables a company which is unable to pay for a lawyer from obtaining 

the view of the court on such issues.‖ 

200. In view of the concerns which have been expressed by stakeholders about the economic 

effect of the inability of directors and other lay representatives to represent companies and 

partnerships, and to empower the court in this area, the policy of the Bill is that it should be 

possible for companies, partnerships and unincorporated associations (―non-natural persons‖) to 

be represented in court by one or more of their directors or other lay representatives in the 

limited circumstances described in Chapter 4.   

201. Chapter 4, together with court rules made under the provisions of the Bill, aims to address 

concerns expressed in the UK Bankruptcy judgement relating to: 

 the protection of the interests of the opposing party, the court and the body being 

represented by the lay representative; 

 the need for the lay representative to be duly authorised by the non-natural person; 

 the need for the court to be able to prevent ‗misbehaviour‘ by the lay representative; 

 the possible complexity of casework; 

 the unsuitability of the lay representative; 

 the possibility that the representative has been made an employee or director just to 

take the case, or been at personal fault in the case of a winding up or liquidation 

action. 

202. The provisions in Chapter 4 differentiate between simple procedure and other 

proceedings.  In simple procedure cases, the ―non-natural person‖ may be represented by a lay 

representative who is not a solicitor, advocate or otherwise entitled to conduct litigation.  That 
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lay representative will be able to conduct proceedings on behalf of the non-natural person only 

if: 

 the lay representative is (1) a director or company secretary of the company, (2) a 

member or partner in the partnership, (3) member or office holder of the association 

or (4) an employee of the non-natural person;  

 the responsibilities of the lay representative do not consist wholly or mainly of 

conducting legal proceedings on behalf of the non-natural person or  anyone else;  

 the lay representative is authorised to do so by the non-natural person; and 

 the lay representative has not been prevented from acting as such by order of the 

court. 

203. In proceedings other than simple procedure cases, the greater complexity of the cases 

may provide an argument against cases being conducted by lay representatives.  Furthermore, as 

the complexity of the case increases, this makes it more likely that Article 6 of ECHR may 

require some form of legal representation.  An increase in value does not, however, always 

correspond to an increase in complexity, and the Bill therefore gives the court the power to 

permit lay representation where it wishes to.    

204. Part of the rationale for the change to the law is that small companies, partnerships or 

associations who are not able to pay for professional legal representation should be capable of 

being represented by an authorised lay representative.  Such cases, where the legal issues are 

genuinely straightforward and would be suitable for self-representation if the litigant were a 

natural person, should be considered by the court as being suitable for non-natural persons on 

similar terms. 

205. There should not, however, be parity of appearance rights between natural and non-

natural persons: what a non-natural person lacks in terms of a right to appear must be balanced 

by the possibility that they will have access to better resources and an ability to call upon skilled 

employees to carry out that role for them.    

206. The court will be able to grant permission for a lay representative to conduct proceedings 

on behalf of a non-natural person in proceedings other than simple procedure if (a) the non-

natural person is unable to pay for legal representation, (b) the lay representative is a suitable 

person to conduct proceedings and (c) it is in the interests of justice to grant permission.   

207. A lay representative will be considered to be a suitable person if: 

 the lay representative is (1) a director or company secretary of the company, (2) a 

member or partner in the partnership, or (3) a member or office holder of the 

association; 

 the responsibilities of the lay representative do not consist wholly or mainly of 

conducting legal proceedings on behalf of the non-natural person or anyone else; 

 the lay representative is authorised to do so by the non-natural person; 

220



This document relates to the Courts Reform (Scotland) Bill (SP Bill 46) as introduced in the 

Scottish Parliament on 6 February 2014 

 

 

 39  

 the lay representative does not have a personal interest in the subject matter of the 

proceedings; and  

 the lay representative has not been prevented from acting as such by order of the 

court. 

Any personal interest would be one that the lay representative has other than one derived from 

their position with the non-natural person. 

208. The court, in deciding whether it is in the interests of justice to grant permission, must 

have regard to (1) the prospects for success in the proceedings and (2) the likely complexity of 

the proceedings.  

209. The policy intention is that the tests for permitting lay representation in proceedings other 

than simple procedure are higher than for simple procedure to reflect the court‘s concerns 

reflected in the UK Bankruptcy case. 

Chapter 5 

Jury service 

210. The policy of the Bill is that the same rules should apply in relation to excusal from civil 

jury service as apply in relation to excusal from criminal jury service.  Consistency between the 

civil and criminal rules is a long-standing policy objective which was not achievable in the 

Criminal Justice and Licensing (Scotland) Act 2010 for reasons of scope. 

211. Persons who have attained the age of 71 years of age (rather than those who are more 

than 65) will be able to claim excusal from service in relation to civil proceedings.  The person 

claiming excusal must respond within seven days of receipt of a requirement to provide 

information under section 3(2) of the Jurors (Scotland) Act 1925, rather than being able to claim 

excusal by appearing in response to a jury citation or by writing to the clerk of the court at any 

time before the scheduled appearance.     

Chapter 6 

Regulation of procedure 

212. The Lord President of the Court of Session, who led the Scottish Civil Courts Review, 

has said that ―the reforms – which have been devised as an integrated solution to our present 

problems – will be made effective through new rules of court‖.  While the Bill sets out the 

reformed framework for the civil courts system in Scotland, the detail will be provided in rules 

of court.  The objective is that the Bill will facilitate modernisation of the civil court system – for 

example, in relation to case management – and to that end the powers which are granted by the 

Parliament to the courts to make rules about their procedures require to be updated and 

supplemented where necessary to ensure that the courts have all of the powers that they require.   

213. Sections 96 and 97 provide powers for the Court of Session to make rules of court by act 

of sederunt to regulate procedure in the Court of Session (section 96) and in the sheriff court and 

the Sheriff Appeal Court (section 97).  The powers to make rules of court are intended to be 
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broadly similar, but with specific variations required to take account of the different jurisdictions 

of the courts.  The policy is that very general powers are given to the Court of Session which are 

intended to remove any doubt that that Court has the vires to make any rules relating to the 

procedure and practice in civil proceedings, including ancillary and incidental matters, and 

particularly those flowing from the Scottish Civil Courts Review.  This includes matters relating 

to encouraging the settlement of disputes and the use of alternative dispute resolution and action 

to be taken before proceedings are commenced in court.  This will specifically permit the Court 

to make rules relating to pre-action protocols. Without limiting the overall generality of the 

power granted to the Court, the Bill sets out lists in both sections of the kinds of matters on 

which the Court may make court rules.  This is illustrative only and is not intended to be in any 

way taken to be an indication of a restriction on the power of the court to regulate civil 

proceedings.    

214. Rules of court will, therefore, have a central role in implementing many of the 

recommendations of the Scottish Civil Courts Review.  The Scottish Government believes that 

the Court of Session is the most appropriate body to take forward these rule making powers since 

the Court is most familiar with its practices and procedures.  The Scottish Civil Justice Council 

will make recommendations on such court rules.  The Lord President has a statutory duty under 

the Judiciary and Courts (Scotland) Act 2008 for making and maintaining arrangements for 

securing the efficient disposal of business in the Scottish courts and Lord Gill has already 

indicated his intention to implement through court rules those parts of the Review which do not 

require or are inappropriate for primary legislation.  The provisions of the Bill on regulation of 

procedure are intended to ensure that the Lord President and the Court have all the powers to do 

so.   

Case management  

215. Chapter 5 of the Scottish Civil Courts Review is devoted to case management.  An 

overwhelming majority of respondents to the Review‘s consultation endorsed the proposition 

that the court, and not the parties to litigation, should control the conduct and pace of litigation.  

Stakeholders have also expressed concerns to the Government about delays in court and lack of 

judicial continuity.  The Review recommended that there should be explicit recognition of the 

principle that the court should have power to control the conduct and pace of all cases before it.  

It concluded that some degree of case management by the court of all types and values of case is 

an essential feature of an effective civil justice system, particularly one where it is envisaged that 

there will be greater specialisation in the sheriff court.  It recognised, however, that a single 

model of case management for all types of case was unlikely to be appropriate.   

216. Greater case management is a critically important part of the reforms to the Scottish civil 

courts.  The Review therefore made detailed recommendations for the implementation of case 

management in the Court of Session and the sheriff court, including cases heard before summary 

sheriffs.  It would not, however, be appropriate to attempt to provide rules on case management 

for all of the different kinds of litigation in primary legislation.  Sections 96 and 97 of the Bill 

have been framed in such a way as to ensure that the Court of Session, advised by the Scottish 

Civil Justice Council, has wide powers to make whatever rules are thought to be necessary to 

implement case management for different kinds of cases and to avoid any possibility that such 

rules might be ultra vires.   
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217. The Scottish Government understands that the Scottish Court Service is commissioning a 

new IT system which will operate the new case management systems proposed by the Review.  

Clearly court rules will have to be developed which take into account any new computerised 

system.   

Judicial continuity 

218. The Scottish Civil Courts Review agreed that judicial continuity is critical to efficient 

case management.  It, therefore, recommended that a docket system be introduced whereby a 

case is allocated to a judge at the outset and remains with that judicial officer until concluded.  

The docket system is thought to produce savings in time and money resulting from the judicial 

officer‘s familiarity with the case, fewer hearings, early fixing of trial dates and maintenance of 

those dates.  In particular, the system avoids the need to explain the case again every time it 

comes before a different judge and leads to earlier settlement.   

219. The Review concluded that a docket system should be introduced in the Court of Session 

and the sheriff court which should operate on the basis that a case is allocated to a judge prior to 

the first case management hearing.  There will be a presumption that, wherever practicable, the 

case will thereafter be dealt with by that judge.   

220. Judicial continuity, like case management, will be introduced by rules of court rather than 

primary legislation as the Court should govern its own procedures.  The Review made extensive 

recommendations for the introduction of a docketing system and case management.  The Bill 

departs from the recommendations of the Review on one detail of implementation, however.  

The Scottish Government believes that case allocation in the sheriff court should be a matter for 

the sheriff principal (section 27(3) of the Bill), based on the allocation of different kinds of case 

to sheriffs or summary sheriffs, rather than being left to the parties to decide at which judicial 

level to raise a case.  

221. Under section 76 of the Bill, it will be possible to transfer cases from simple procedure, 

though this will hopefully just change the procedure under which the case is considered, not the 

judge (in other words, the sheriff or summary sheriff will continue to hear the case).  It is 

expected that rules will be introduced to permit the transfer of other, non-simple procedure cases 

from summary sheriffs to sheriffs which turn out to be more complex than first anticipated, as 

recommended by the Review.   

222. The Review considered how family business should be programmed and suggested that 

where the resident judicial officer in a court is a summary sheriff, specific days or half days 

should be set aside for the conduct of civil business, and in particular family actions.     

Alternative dispute resolution (“ADR”) 

223. The acronym ―ADR‖ is usually held to stand for ―alternative dispute resolution‖ or 

―appropriate dispute resolution‖.  These expressions relate to methods of resolution of disputes 

which do not involve going to court.  Proponents of ADR argue that it avoids the delays, stress 

and expense which they consider is inherent in litigation.  Mediation and arbitration are the two 

best known methods of dispute resolution outwith the courts in Scotland, though expert 

determination, expert neutral evaluation, conciliation and adjudication (in the field of 
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construction) are also used.  All of these forms can only be used if the parties to the dispute 

agree.   

224. The view of the Scottish Civil Courts Review was that ADR was ―a valuable complement 

to the work of the courts‖
18

, but supplementary, rather than a complete alternative, and quoted 

approvingly the view of Professor Dame Hazel Genn of University College London that ―a well-

functioning civil justice system should offer a choice of dispute resolution methods‖.
19

  The 

Review did not recommend that primary legislation might be used to promote ADR.   

225. The Court of Session Rules Council has considered introducing provisions on ADR in the 

past though they were never adopted.  It recommended that the Court of Session rules should 

provide for specific recognition of the role of ADR in the resolution of all types of disputes; that 

the court should be able to invite parties to consider the possibility of using ADR at any stage of 

a dispute, including appeals; that parties should be required to set out in their initial pleadings 

what steps, if any, they had taken to attempt to resolve the dispute by ADR and if no such steps 

had been taken, why not; and that the court should have express power to make awards in 

expenses against a party who has acted unreasonably in refusing to attempt ADR or delaying 

unreasonably in doing so.   

226. The final report of the Civil Justice Advisory Group, headed by Lord Coulsfield, 

recommended in January 2011 that ―Court rules should be introduced which would encourage, 

but not compel, parties to seek to resolve their dispute by mediation or another form of 

alternative dispute resolution, prior to raising a court action‖.  

227. The Scottish Government has long supported and encouraged the use of alternative 

methods of dispute resolution in appropriate cases.  It, therefore, agrees with the 

recommendation of the Scottish Civil Courts Review that ADR is a valuable complement to the 

work of the courts and of the Civil Justice Advisory Group that court rules should be introduced 

which would encourage, but not compel, parties to seek to resolve their dispute by mediation or 

another form of alternative dispute resolution, prior to raising a court action.   

228. The Bill makes clear in the rule-making provision in sections 96 (inserted section 

5(2)(b)(i) of the Court of Session Act 1988) and 97(2)(b)(i) that the Court of Session will have 

an unambiguous, clear power to consider and make rules which will encourage the use of 

methods of non-court dispute resolution in circumstances where it is felt that settlement might be 

achieved quicker than by court process.  It is intended that this will apply to both cases where 

court action has already been instigated and cases where proceedings are still being 

contemplated.   

229. This approach was approved by a majority of respondents to the consultation, though 

over half of those in agreement noted that ADR should not be compulsory or mandatory and/or 

that there should not be sanctions to compel individuals to make use of ADR.  A significant 

number of respondents noted that ADR was not appropriate in some types of cases and personal 

injury cases were particularly identified in this regard.  

                                                 
18

 SCCR, Chapter 7, page 169, paragraph 20. 
19

 SCCR, Chapter 7, page 170, paragraph 22. 
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Regulation of procedure and fees 

230. The Bill provides for the Court to have the ability to regulate fees in the Court of Session, 

as it does in the sheriff court and Sheriff Appeal Court, and the powers from the various acts 

have been rationalised into the Bill to achieve this, clearly conferring on the Court power to 

regulate the fees of certain persons in the exercise of their functions in the Court of Session. This 

will bring together the powers of the Court of Session to regulate fees and remove the need to 

rely on the meaning of section 5 of the Court of Session Act 1988, particularly when regulating 

fees with regard to messenger-at-arms and shorthand writers. 

231. The fees of advocates are not included in the power as this would be a departure from 

current practice.  The Scottish Government would wish to deal with this separately and possibly 

as part of the Government‘s response to Sheriff Principal Taylor‘s Review of the Expenses and 

Funding of Civil Litigation in Scotland.   

232. A power is, therefore, provided under section 99(1)(f) to add persons by order to the list 

of persons whose fees may be regulated, which should permit the fees of other skilled persons 

whose expertise may be utilised by the court to be regulated under this provision. 

Chapter 7 

Vexatious proceedings 

233. The Scottish Civil Courts Review identified litigants who conduct their cases in an 

unreasonable manner as a growing problem for the administration of justice.  Their conduct was 

said to impact not only on their opponents but also on the efficient use of court resources and on 

other litigants with cases of more merit and substance.  The Review proposed changes in this 

area to permit the courts to have greater control over litigants whose behaviour took advantage of 

the court process to frustrate the efficient resolution of cases or who used the raising of actions as 

a weapon itself.    

234. The Review did not recommend that the Vexatious Actions (Scotland) Act 1898 be 

amended, but the Scottish Government has taken this opportunity to bring its provisions up to 

date and to re-enact it.  The re-enactment retains provisions for an order to be granted by the 

court, preventing a vexatious litigant from instituting new proceedings without first obtaining the 

permission of a judge of the Outer House of the Court of Session.  In addition, an order will be 

able to be granted by the court under sections 100 and 101 providing that a litigant may only take 

a specified step with permission in proceedings which are already underway.  This is similar to 

the provisions of section 42 of the Senior Courts Act 1981 which permits similar orders in 

England and Wales.   

235. The Scottish Civil Courts Review recommended that the court itself should be able to 

make civil restraint orders (CRO) similar to those which may be imposed in England and Wales, 

but adapted for Scots law and Scottish courts.  The Scottish Government believes that Ministers 

should be able to make regulations empowering the courts to make such orders.  It believes that 

doing so by regulations will ensure flexibility and adaptability to meet the behaviour of 

challenging litigants.  Ministers will, however, require to consult the Lord President prior to 

making regulations.  
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236. Introducing a power to provide for CROs, the Bill is intended to give the Scottish courts 

similar powers to the English courts to make orders in similar circumstances.    

237. Evidence of behaviour outwith Scotland is specifically permitted to be led as 

recommended by the Review. 

238. In addition to the re-enactment of the 1898 Act and the provisions allowing CROs, the 

general power in the Bill for the Court of Session to make provision for or about the procedure 

and practice to be followed in the Court of Session, Sheriff Appeal Court or sheriff court will 

now include a power to make provision for or about the steps the court may take where there has 

been an abuse of process by a party to such proceedings. 

239. This confirms and arguably expands the case law position on the Court‘s inherent 

powers.  It leaves the phrase deliberately undefined to allow judicial development of the concept 

of abuse of process through use of the wide new enabling powers for act of sederunt.  ―Abuse of 

process‖ is a wider term than just vexatious behaviour or applications without merit and while 

the CROs will empower the courts to deal with a litigant‘s general behaviour across various 

cases, this power allows the court to make act of sederunt for a wider range of misbehaviour 

within a case itself. 

240. The Scottish Government is conscious that there may be an appearance of overlap 

between the re-enacted and updated Vexations Actions (Scotland) Act 1898 and the provisions 

on CROs.  While it is possible that they could both be used and applied to similar behaviour in 

some cases, it is proposed that the power of the Lord Advocate to petition the court should be 

retained for two distinct purposes.  First, to preserve the Lord Advocate‘s role in safeguarding 

the public interest, and, second, to allow intervention where a vexatious litigant has not troubled 

one court sufficiently to trigger the CRO sanction, but has, in his or her behaviour overall, 

troubled the system or one litigant in a variety of courts.  That said, now that the courts will be 

given this power, it is expected that the number of actions taken by the Lord Advocate will 

decrease.  

PART 4 OF THE BILL 

CIVIL APPEALS 

241. Because of the establishment of the Sheriff Appeal Court, the existing right of appeal to 

the sheriff principal of a sheriffdom in civil proceedings is abolished by the Bill.  This only 

applies to appeals from the sheriff to the sheriff principal and does not affect any statutory 

appeals or applications to the sheriff principal from tribunals or other bodies.    The Bill allows 

for the Sheriff Appeal Court to be held in different locations across Scotland so that the 

advantages of sheriffs principal hearing appeals locally will not be lost.   

Appeals to the Sheriff Appeal Court 

242. The policy is that the new Sheriff Appeal Court should deal with all civil appeals from 

sheriffs and summary sheriffs in the sheriff court.  Currently appeals may go to the sheriff 

principal or to the Court of Session.  Comments from consultees suggested support for the 

Sheriff Appeal Court and agreed that it would bring greater certainty and consistency for 
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pursuers and defenders as decisions of the Sheriff Appeal Court will apply across Scotland 

(rather than the current arrangement that decisions from appeals to sheriffs principal are not 

binding Scotland-wide).   

243. A decision of a sheriff or summary sheriff which is a final judgement will be appealable 

to the Sheriff Appeal Court without the requirement for permission as well as decisions taken 

during the course of civil proceedings specified in section 104(1)(b).  Leave to appeal is, 

however, required for any other interlocutor of a sheriff in civil proceedings.   

244. It is recognised that some appeals will raise issues which should be considered by the 

Court of Session and so it will be possible for the Sheriff Appeal Court to remit an appeal on the 

application of a party to the appeal if it raises a complex or novel point of law.   

Appeals to the Court of Session 

245. With certain exceptions set out in section 106, direct appeals from the sheriff court to the 

Court of Session will cease to be possible.  All appeals will go instead to the Sheriff Appeal 

Court.  In order to address concerns that the Sheriff Appeal Court might in some cases simply be 

seen as an extra and unnecessary layer of appeal which merely adds to the cost of appealing an 

action, the Scottish Civil Courts Review recommended that there should be a restricted right of 

appeal from the Sheriff Appeal Court to the Court of Session.  The appeal will be to the Inner 

House even though the provision does not expressly say this.  It is not intended that parties 

should be able to bypass the Sheriff Appeal Court since the rationale for having such a court is 

that not all civil appeals merit the attention of the Inner House. It was felt that the right should be 

restricted since 80% of appeals to the Inner House upheld the decision of the court of first 

instance.  Civil appeals from a decision of the Sheriff Appeal Court to the Court of Session will, 

therefore, only be granted with the permission of the Sheriff Appeal Court or, if refused, with the 

permission of the Court of Session.   

246. As an appeal to the Sheriff Appeal Court is available as of right in most cases, the 

Scottish Civil Courts Review considered that the further right of appeal to the Court of Session 

should be subject to a more stringent test and proposed that the same test should be used as for 

appeals to the Court of Appeal in England and Wales.  The Scottish Government agreed that the 

threshold should be more difficult to achieve.  The Bill, therefore, provides that the Sheriff 

Appeal Court or the Court of Session may only grant permission to appeal if the appeal raises an 

important point of principle or practice or if there is some other compelling reason for the Court 

of Session to hear it (this is often called the ―second appeals‖ test). 

Appeal from the sheriff principal to the Court of Session 

247. There remain some proceedings where there is a statutory requirement for initial 

proceedings to be brought before a sheriff principal rather than a sheriff.  In such cases, it is 

considered more appropriate for the appeal to lie to the Court of Session rather than the Sheriff 

Appeal Court.  If legislation has provided that initial proceedings merit the attention of a sheriff 

principal rather than a sheriff due to their complexity or importance, then it seems appropriate 

that any appeal of such proceedings should go directly to the Court of Session, rather than the 

Sheriff Appeal Court where it would be heard by other sheriffs principal or sheriffs sitting as 

Appeal Sheriffs.  This is provided for in section 108.   
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Granting of leave and assessment of grounds of appeal 

248. Lord Penrose published a Review of Inner House Business in 2009
20

 in which it was set 

out that there should be a sift mechanism under which a single judge of the Inner House should 

consider grounds of appeal.  The amendment made to the Court of Session Act 1988 by the 

Judiciary and Courts (Scotland) Act 2008, which permits a single judge of the Inner House to 

dispose of business, restricts the role of the single judge to procedural matters.  That power is 

considered sufficient to provide for a single Inner House judge to deal with applications for 

permission or leave to appeal, but not for a single judge to consider whether appeal proceedings 

should be allowed to proceed and if so on what grounds.  Lord Penrose recommended that the 

decision of the single judge should be final, albeit with the safeguard that a decision could be 

reviewed by a three-judge Division of the Inner House.  

249. The Scottish Civil Courts Review indicated that it considered that it would not be an 

efficient use of resources for a first sift to be undertaken by three members of the Inner House 

and noted that the sift mechanism proposed by Lord Penrose would be the equivalent of a 

requirement to obtain leave in other jurisdictions.  A decision on whether to grant leave or 

permission, and an assessment of the grounds of appeal, both require some consideration of the 

merits and will ordinarily affect whether an appeal or part of it can proceed. Notwithstanding the 

existing procedures for dealing with leave or permission, the Scottish Government has decided 

that the Bill should provide a power for both of these matters to be dealt with in a consistent 

way.  Section 109 of the Bill, therefore, gives the Court of Session a new power to provide by act 

of sederunt for any applications for leave or permission to the Inner House to be determined by a 

single judge of the Inner House.  Separately section 109 provides a similar power to make 

provision for the initial appeal proceedings to be dealt with by a single judge with reference to 

whether the grounds of appeal or any of them are arguable.  The Government agrees with the 

Review that the opportunity to reopen a determination by a single judge on both of matters 

provides a valuable and adequate safeguard.  The Bill, therefore, requires the act of sederunt 

providing for these matters must include provision for the procedure to be followed in the 

proceedings before the single judge, including for the parties to be heard and for the review of 

the decision of the single judge by a Division of the Inner House, among other matters.           

Appeals to the Supreme Court 

250. Section 40 of the Court of Session Act 1988 provides that it is competent to appeal to the 

United Kingdom Supreme Court (UKSC) against certain judgements without requiring leave 

from the Inner House. 

251. The only restriction is that the appeal must be certified by two counsel as ―reasonable‖ 

before it can be heard in the UKSC.  

252. The current arrangements have been the subject of adverse comment in a number of 

cases
21

, most recently by the UK Supreme Court in Uprichard v Scottish Ministers
22

. Lord Reed 

observed in a postscript to this judgement (at paragraph 58): 

                                                 
20

Review of Inner House Business http://www.scotcourts.gov.uk/docs/default-source/cos-general-

docs/lord_penrose_inner_house_business_report?sfvrsn=2  
21 G Hamilton (Tullochgribban Mains) Ltd v Highland Council [2012] UKSC 31; Wilson v Jaymarke Estates Ltd 

2007 SC (HL) 135.  
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―Although of importance to those affected by the outcome, the appeal did 

not on examination raise any arguable point of law of general public 

importance. It was not an appropriate use of the time of this court. This is 

not the first occasion in recent months when the court has made 

observations to this effect in respect of a Scottish appeal.‖. 

253. Lord Reed went on to discuss the comparative position in the rest of the UK (beginning 

with an explanation of the current arrangements): 

―…subject to certain statutes under which an appeal from the Court of 

Session lies only with the permission of the Court of Session or the 

Supreme Court, the general rule is that an appeal against a judgment on 

the whole merits of a cause lies to this court from the Inner House of the 

Court of Session without leave. That is a privilege which is not enjoyed 

by litigants in any other part of the United Kingdom. Appeals against any 

order or judgment of the Court of Appeal in England and Wales or in 

Northern Ireland can be brought only with the permission of the Court of 

Appeal or of this court. In practice, the Court of Appeal normally refuses 

permission so as to enable an Appeal Panel of this court to select, from 

the applications before it for permission to appeal, the cases raising the 

most important issues. 

The public interest is served, in relation to appeals from England and 

Wales and Northern Ireland, by the rule that permission to appeal is 

granted only for applications that, in the opinion of the Appeal Panel, 

raise an arguable point of law of general public importance which ought 

to be considered by the Supreme Court at that time, bearing in mind that 

the matter will already have been the subject of judicial decision and may 

have already been reviewed on appeal. An application which in the 

opinion of the Appeal Panel does not raise such a point of law is refused 

on that ground: Supreme Court Practice Direction 3.3.3. The reasons for 

adopting that approach were explained by Lord Bingham of Cornhill (at 

paragraphs 59 and 60), at the time when the final court of appeal was the 

House of Lords, in R v Secretary of State for Trade and Industry, Ex p 

Eastaway [2000] 1 WLR 2222, 2228: 

‘In its role as a supreme court the House must necessarily 

concentrate its attention on a relatively small number of cases 

recognised as raising legal questions of general public 

importance. It cannot seek to correct errors in the application 

of settled law, even where such are shown to exist.‘ ‖ 

254. The consultation on proposals to implement the majority of recommendations of the 

Scottish Civil Courts Review did not consider what was to happen to civil appeals from the 

Court of Session to the UKSC.
23

  Professor Neil Walker was commissioned separately to set out 

a range of options for the development of final appellate jurisdiction in the Scottish Legal 

22
 [2013] UKSC 21: http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2012_0034_Judgment.pdf 

23
 At the time of commissioning the SCCR, the then (Labour/Liberal Democrat) Scottish Executive did not ask Lord 

Gill to consider this matter. 
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System.
24

  Of the various options discussed, Professor Walker favoured a ―quasi-federal‖ model 

where cases would be eligible for appeal to the Supreme Court only where they raised issues of 

wider relevance within the UK.   

255. In its response to the Scottish Civil Courts Review, the Scottish Government stated that it 

was considering Professor Walker‘s report, noting that one of the aims of the Review was to 

focus the Court of Session on the most important business.   It went onto say that: 

―It may be consistent with this affirmation of the status and significance 

of the Court of Session that appeals onward from that Court should be 

restricted to cases of real significance.  Furthermore the approach Lord 

Gill adopts generally is of proportionate allocation of judicial resources 

with appeals subject to sifts and tests of legal merit.  In principle, the 

Scottish Government believes that this approach should also be adopted 

in relation to appeals onward to the Supreme Court.‖
25

   

256. In the context of appellate work, the Scottish Government thinks that the current 

arrangements - allowing for admission of civil appeals from the Court of Session to the UKSC 

on the certification of two counsel - do not satisfy the principles outlined above: instead, the 

Government considers the decision on leave to appeal should be taken by the courts. 

257. The Scottish Government conducted a consultation on the proposed changes to the 

arrangements for appeals to the UKSC in the summer of 2013.  Analysis of consultation 

responses shows that there is majority support for the proposal to introduce a leave to appeal 

stage for those civil appeals from the Court of Session to the UKSC - this would replace the 

current arrangements. Some of the respondents raised the issue of a potential widening in the 

appeals that can be taken forward to the UKSC without the leave of the Inner House.  Where the 

Court of Session is currently the sole gatekeeper in determining whether an appeal can be made 

to the Supreme Court, the policy intention is to retain that position.  Many respondents 

commented that the test for leave to appeal should be granted where a case raises arguable points 

of law of public importance and this is reflected in the Bill.    

258. The policy of the Bill is therefore: 

 the current provisions for appeals under section 40 of the Court of Session Act 1988 

which can be taken forward on the certification of two counsel are being replaced 

with provision that requires the permission of the Inner House, or, failing such 

permission, permission of the UKSC; 

 the new right of appeal is subject to any other enactment restricting an onward appeal 

to the UKSC; 

 the new right of appeal would not interfere with rights of appeal under other 

enactments which confer rights to appeal to the UKSC directly. 

                                                 
24

 ―Final Appellate Jurisdiction in the Scottish Legal System‖, Professor Neil Walker, 2010 

http://www.scotland.gov.uk/Resource/Doc/299388/0093334.pdf  
25

 Scottish Government response paragraph 114. Available at: 

http://www.scotland.gov.uk/Publications/2010/11/09114610/0  
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259. The Scottish Government believes that these proposals would properly respect the role 

and standing of the Court of Session and, in line with the principles of the Scottish Civil Courts 

Review of proportionality in the civil justice system, would ensure that only cases which are 

properly within the countenance of the UKSC are heard by that court.  They would also result in 

the Court of Session being treated similarly to the Court of Appeal in England and Wales and in 

Northern Ireland.  

260. Moreover, the proposals would align the leave procedures with the procedure for 

determination of civil and criminal devolution issues under paragraph 13 of Schedule 6 to the 

Scotland Act 1998 and the new compatibility appeals introduced by the Scotland Act 2012. 

261. In drafting the new provisions, the Scottish Government has also taken the opportunity to 

update the language and modernise terminology noting that the Supreme Court in the recent 

judgement of Apollo Engineering Limited (Appellant) v James Scott Limited (Respondent) 

(Scotland) ([2013] UKSC 37) made some criticism of the language of section 40.  

PART 5 OF THE BILL 

CRIMINAL APPEALS 

Appeals from summary criminal proceedings 

262. The Scottish Civil Court Review recommended that ―the Sheriff Appeal Court should 

have jurisdiction to deal with all summary criminal appeals by an accused on conviction or 

conviction and sentence; appeals by the Crown on acquittal or sentence: and bail appeals‖.  The 

Summary Justice Review Committee also recommended that there should be an intermediary  

appeal court before the High Court.  This is to ensure that High Court judges may devote time to 

the most complex and difficult appeals and to speed up the appeal process.  While such an appeal 

may result from a summary criminal case, such cases by their nature should not normally merit 

the attention of the country‘s most senior judges.  They may be remitted if they do raise 

important or novel issues. 

263. The policy of the Bill is that the Sheriff Appeal Court will take over the jurisdiction of the 

High Court of Justiciary in relation to appeals from courts of summary criminal jurisdiction, 

currently provided for by Part X (appeals from summary proceedings) of the Criminal Procedure 

(Scotland) Act 1995.  In other words, appeals of summary criminal matters from justices of the 

peace, summary sheriffs and sheriffs should be appealed to the Sheriff Appeal Court in the first 

instance.  Thereafter there will be an appeal to the High Court of Justiciary against any decision 

of the Sheriff Appeal Court in criminal matters, but the appeal will be on a point of law only and 

with leave of the court, or if it refuses, the High Court of Justiciary itself.  When deciding on 

summary criminal appeals, the Sheriff Appeal Court should, however, be able to remit complex 

or novel points of law to the High Court for determination. 

264. The policy is that, as at present in summary appeals to the High Court, the quorum of the 

Sheriff Appeal Court for hearing and determining any summary appeal should be three members 

of the court, except in relation to any appeals against sentence by a person convicted of an 

offence, for which the quorum should be two members of the Sheriff Appeal Court.  Appeals by 

a prosecutor against the leniency of a sentence should be heard and determined by three court 
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members. The determination of any appeal heard by three Appeal Sheriffs is to be made 

according to the votes of the majority. If a matter is to be determined by two Appeal Sheriffs and 

they cannot agree or consider it appropriate for some other reason they can remit it to three 

Appeal Sheriffs for determination by the majority. 

265. It is the policy intention that all matters which may currently be referred to the High 

Court under sections 174 (preliminary pleas), 175 (right of appeal) and 191 (miscarriage of 

justice) of the 1995 Act should now be referred to the Sheriff Appeal Court. 

266. It is not the policy intention to adjust the nobile officium of the High Court in any way (ie 

its inherent jurisdiction to grant,  in extraordinary or unforeseen circumstances in which no other 

remedy is provided for by law, such orders as may be necessary for the purposes of preventing 

injustice or oppression). 

267. Appeals which are currently made to the High Court under Part X of the 1995 Act by way 

of stated case will now be made to the Sheriff Appeal Court by way of stated case. Any appeal 

by a person convicted of an offence under section 175(2)(a) or (d) of the 1995 Act (i.e. against 

the conviction or the conviction and the sentence) and any appeal by a prosecutor under section 

175(3) of the 1995 Act (i.e. against an acquittal or a sentence passed on conviction (both on a 

point of law) will continue to be made by an application for a stated case under section 176(1) of 

the 1995 Act but to the Sheriff Appeal Court as opposed to the High Court. 

268. Leave to appeal in appeals made by stated case will remain as currently provided in Part 

X of the 1995 Act save that the decision whether to grant leave to appeal under section 180(1) 

should be made by an Appeal Sheriff rather than a single judge of the High Court. In the event 

that an Appeal Sheriff does not grant leave to appeal under that provision, an appellant will be 

able to apply to the Sheriff Appeal Court for leave to appeal under section 180(4). An appeal by 

the prosecutor by stated case will continue not to require leave to appeal. 

269. The disposals available to the Sheriff Appeal Court on an appeal by way of stated case 

should be those that are currently available to the High Court under section 183 of the 1995 Act. 

270. Appeals which are currently made to the High Court under Part X of the 1995 Act by way 

of note of appeal will now be made to the Sheriff Appeal Court by way of note of appeal. Any 

appeal by a person convicted of an offence under section 175(2)(b), (c) or (cza) of the 1995 Act 

(i.e. an appeal against sentence) or any appeal by a prosecutor under section 175(4) of the 1995 

Act (i.e. against an acquittal or a sentence passed on conviction (both on a point of law)) is to 

occur by note of appeal in accordance with section 186 but to the Sheriff Appeal Court as 

opposed to the High Court. 

271. Leave to appeal in appeals made by note of appeal will remain as currently provided in 

Part X of the 1995 Act save that the decision whether to grant leave to appeal under section 

187(1) will be made by an Appeal Sheriff rather than a single judge of the High Court. In the 

event that an Appeal Sheriff does not grant leave to appeal under that provision, an appellant 

should be able to apply to the Sheriff Appeal Court for leave to appeal under section 187(3). An 

appeal by the prosecutor by note of appeal will continue not to require leave to appeal. 
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272. The disposals available to the Sheriff Appeal Court on an appeal by way of stated case 

should be those that are currently available to the High Court under sections 188 to 190 of the 

1995 Act. 

273. The policy is that an appeal by suspension or advocation on ground of miscarriage of 

justice under section 191 of the 1995 Act will be to the Sheriff Appeal Court as opposed to the 

High Court.  It is  not intended to modify the rights of appeal by suspension or advocation in any 

other instance. 

Appeals from Sheriff Appeal Court 

274. The Sheriff Appeal Court is not intended, however, to be the final court of appeal in 

relation to summary criminal proceedings.  The policy is that there should be a right of onward 

appeal from a decision of the Sheriff Appeal Court to the High Court. 

275. In relation to criminal matters, the Scottish Civil Courts Review recommended that there 

should be a right of appeal to the High Court from the Sheriff Appeal Court, but only on a point 

of law and only with the leave of the High Court.  The Review considered that since the appeal 

would already have received careful consideration, leave should only be granted by the High 

Court where there are ―clearly arguable grounds of appeal‖.   

276. As with civil appeals, the Scottish Government would wish to avoid the possibility that 

the Sheriff Appeal Court should become simply an extra appellate level.  The policy is, 

therefore, for the Bill to provide for a further right of appeal from a decision of the Sheriff 

Appeal Court from summary criminal proceedings to the High Court, but that these ‗second 

appeals‘ should only be on a point of law and will require the leave of the High Court. 

277. The Bill provides for a right of appeal to the High Court of any decision or disposal of the 

Sheriff Appeal Court taken in relation to a criminal appeal, including an appeal under the 

modified provisions of Part X of the 1995 Act – sections 174 (appeals relating to preliminary 

pleas), 175 (general right of appeal) and 191 (appeal by suspension or advocation on ground of 

miscarriage of justice) – and a decision of the Sheriff Appeal Court in an appeal under section 32 

(bail appeal).  An appeal to the High Court may be brought at the instance of either party to an 

appeal decided upon by the Sheriff Appeal Court on a point of law only. 

278. The appellant or respondent may only appeal a decision or disposal of the Sheriff Appeal 

Court with leave of the High Court. In order to ensure that trivial or unworthy appeals are not 

considered, such leave will only be granted where the High Court is satisfied that the decision of 

or disposal adopted by the Sheriff Appeal Court raises an important issue of principle or practice 

or there is another compelling reason for allowing the appeal to proceed. 

279. The Bill prescribes the procedure applying to an application for leave to appeal, and 

requires that an application for a second appeal to be made to the High Court within 14 days of 

the determination of the Sheriff Appeal Court which is the subject of the second appeal.  This 

time limit may be extended by the High Court, on the application of the appellant, in exceptional 

circumstances.  Further provision regarding the procedure for appeals from the Sheriff Appeal 

Court to the High Court will be made by act of adjournal. 
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280. All appeals from the Sheriff Appeal Court to the High Court in relation to summary 

criminal matters will be heard by a quorum of three of the Lords Commissioners of Justiciary 

and any determination of any question in relation to such an appeal by the High Court shall be by 

majority vote of the members of the High Court which are sitting (including the presiding judge). 

Each judge will be entitled to pronounce a separate opinion.  There is no policy intention to 

distinguish between the procedure which should apply to the various decisions of the Sheriff 

Appeal Court which may be appealed to the High Court. 

281. In disposing of an appeal from the Sheriff Appeal Court, the High Court will be able to 

make the same array of disposals as are available to the Sheriff Appeal Court when disposing of 

the initial appeal. The Bill, therefore, enables the High Court to dispose of an appeal by (a) 

remitting the cause to the Sheriff Appeal Court with its opinion and any direction thereon; or (b) 

exercising any power which was available to the Sheriff Appeal Court in disposing of the initial 

appeal.  It also enables the High Court to exercise any other powers which were available to the 

Sheriff Appeal Court under Part X of the 1995 Act or any other enactment in order to facilitate 

the hearing and disposal of the appeal. 

Remitting from the Sheriff Appeal Court to the High Court 

282. Since the High Court is currently the only criminal court of appeal in Scotland, there is no 

process for remitting a complicated appeal to a higher court, but it is the policy of the Bill that it 

should be possible for the Sheriff Appeal Court to refer a novel or complicated issue arising in a 

summary appeal to the High Court for further instruction.  The High Court will be able to 

dispose of such a matter only by remitting the matter back to the Sheriff Appeal Court with its 

opinion and any direction thereon.  It is not the intention that the High Court should determine 

the appeal, but only the matter referred.  The procedure for referrals from the Sheriff Appeal 

Court to the High Court will be prescribed by act of adjournal. 

Scottish Criminal Cases Review Commission 

283. The Scottish Criminal Cases Review Commission may presently refer cases which have 

been dealt with on indictment or complaint to the High Court in terms of section 194B of the 

Criminal Procedure (Scotland) Act 1995.  The Bill provides for this power to continue, despite 

the general transfer of the High Court‘s summary appeal jurisdiction to the Sheriff Appeal Court.  

It will be possible for the Scottish Criminal Cases Review Commission to refer appropriate 

summary criminal cases to the High Court as it presently does, regardless of whether there has 

already been an appeal, and regardless of whether the earlier appeal was disposed of by the 

Sheriff Appeal Court or the High Court.   

Bail appeals 

284. The Scottish Civil Court Review recommended that the Sheriff Appeal Court should have 

jurisdiction to deal with bail appeals. 

285. The policy of the Bill is that section 32 of the Criminal Procedure (Scotland) Act 1995 

should be amended to take into account the establishment of the Sheriff Appeal Court and its 

position in the criminal appellate structure with particular reference to appeals relating to interim 

liberation (bail).  It is intended that, in addition to appeals by the accused (on grounds of refusal 

of bail or the amount of bail) or the public prosecutor (on grounds of bail being allowed or the 
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amount of bail), it should be possible to make an appeal on a point of law from a decision of the 

Sheriff Appeal Court on a bail appeal. 

286. The policy is that it should be possible for the Sheriff Appeal Court to remit a novel or 

complicated issue relating to a bail appeal to the High Court.  Determination of bail appeals by 

the Sheriff Appeal Court are themselves to be appealable to the High Court. Such appeals are to 

be treated in the same way as any other appeal from the decisions of the Sheriff Appeal Court 

and subject to the same tests.  

PART 6 OF THE BILL 

JUSTICE OF THE PEACE COURTS 

287. The Scottish Civil Courts Review did not consider what was to happen to stipendiary 

magistrates who are provided for in section 74 of the Criminal Proceedings etc. (Reform) 

(Scotland) Act 2007 and whose powers match those exercised by a sheriff dealing with summary 

criminal business.  There are only four full-time stipendiary magistrates in Scotland at present 

(and a small number of part-time ones), all of whom are based in Glasgow.  The Summary 

Justice Review Committee
26

 headed by Sheriff Principal McInnes envisaged that summary 

sheriffs would take over their role and that no further stipendiary magistrates would be 

appointed. The Scottish Government agrees, and proposes that any stipendiary magistrates in 

post on implementation of the legislation will convert to become summary sheriffs.  

288. The existing stipendiary magistrates will be appointed as summary sheriffs unless they 

decline appointment.  This will mean that they will have a civil competence as well as their 

current criminal competence, a development also envisaged by the McInnes Review.    

289. In order to provide maximum flexibility in relation to the programming of business in the 

justice of the peace courts, summary sheriffs will also be able to sit in those courts.  When 

summary sheriffs sit in the justice of the peace court, they will, however, only be entitled to 

exercise the same summary criminal powers as the justice of the peace, whereas when they sit in 

the sheriff court, they will be able to exercise the same powers as the sheriff (in relation to 

summary criminal cases).  

PART 7 OF THE BILL 

SCOTTISH COURTS AND TRIBUNAL SERVICE 

290. The Scottish Ministers currently have a statutory responsibility to provide administrative 

support to a number of tribunals which relate to devolved matters. Namely: 

 the Mental Health Tribunal for Scotland (MHTS);
27

 

 the Lands Tribunal for Scotland (LTS);
28

 

 the Additional Support Needs Tribunals for Scotland (ASNTS);
29

 

 
26

The Summary Justice Review http://www.scotland.gov.uk/Publications/2004/03/19042/34184 
27

 The Mental Health (Care and Treatment) (Scotland) Act 2003, schedule 2, paragraph 8(1) and (2). 
28

 The Lands Tribunal Act 1949, section 2(7). 
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 the Private Rented Housing/Homeowner Housing Panels (PRHP/HOHP);
30

 and 

 the Scottish Charity Appeals Panel (SCAP).
31

 

291. In addition, the Scottish Ministers also have responsibility to provide administrative 

support to one tribunal which relates to reserved matters – the Pension Appeal Tribunals for 

Scotland (PATS).
32

 

292. The provision of administrative support to tribunals typically involves the provision of 

property, staff and services to the tribunals (although the exact wording of the provision varies 

with the enactments which establish and govern the proceedings of the tribunals). 

293. The Scottish Ministers currently discharge their responsibilities through ―the Scottish 

Tribunals Service‖ (STS) which is simply a division of the Scottish Government.  STS does not 

have a separate legal personality and currently operates as a delivery unit of the Justice 

Directorate. 

294. The system of devolved tribunals in Scotland is already the subject of considerable 

reform. The Tribunals (Scotland) Bill was introduced to the Scottish Parliament on 8 May 2013. 

It establishes two new tribunals – the First-tier Tribunal for Scotland and the Upper Tribunal for 

Scotland
33

 with the intention that the First-tier Tribunal will operate, primarily, as a tribunal 

deciding cases in the first instance with a right of appeal to the Upper Tribunal. 

295. That Bill does not directly confer any functions on the First-tier Tribunal but instead 

provides for a mechanism by which it can acquire them from the existing tribunals named above 

which fall within devolved competence. 

296. One of the principal motivating factors for reform of tribunals in Scotland was the desire 

to increase the independence of the tribunals from the Scottish Ministers, particularly as a 

number of tribunals are required to review ministerial decisions, actions and omissions. 

Currently, the Scottish Ministers have full control over the appointment and removal of the 

members of devolved tribunals and the responsibility for making procedural rules governing 

their practice and procedure. 

297. The new First-tier and Upper Tribunals will, however, fall within the control of the Lord 

President who is designated as the Head of the Scottish Tribunals. There is an obvious 

disconnect with the fact that the Lord President is the Head of the Tribunals and has 

responsibility for ensuring the efficient disposal of business in the Tribunals while the Scottish 

Ministers have responsibility for providing administrative support.  The policy of the current Bill 

is, therefore, that the duty to provide administrative support to the First-tier and Upper Tribunals 

29
 The Education (Additional Support for Learning) (Scotland) Act 2004, schedule 1, paragraph 9. 

30
 The Rent (Scotland) Act 1984, Schedule 4, paragraph 11. 

31
 The Charities and Trustee Investment (Scotland) Act 2005, schedule 2, paragraph 3. 

32
 The Scotland Act 1998 (Transfer of Functions to the Scottish Ministers etc.) Order 1999, section 5 and Schedule 

2, paragraph 2(a)(iv). 
33

 The Tribunals (Scotland) Bill, section 1(1). 
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should be imposed on the SCS (which falls within the control of the Lord President) rather than 

the Scottish Ministers.  

298. It is recognised that it may still be a considerable time before all of the functions of the 

devolved tribunals mentioned above are transferred to the new tribunals and the responsibility to 

provide administrative support to those tribunals which are currently supported by the Scottish 

Ministers to be conferred on the SCS.  It is acknowledged that this gives rise to a different 

dichotomy whereby the Lord President/SCS will effectively be responsible for providing 

administrative support to tribunals which are under the control of the Scottish Ministers but this 

will be a temporary issue since the functions of those tribunals are due to be transferred to the 

new system in the future. 

299. Provision was not made in the Tribunals (Scotland) Bill because the proposal had not 

been fully consulted on and it was thought to be inappropriate to introduce such a change by a 

Stage 2 amendment.  For this reason the change has been included in this Bill.  It is intended that 

the proposals should be given effect to by April 2015 ahead of the wider reform of the Scottish 

courts made by the Bill. 

300. The Bill therefore renames the Scottish Court Service as ―the Scottish Courts and 

Tribunals Service‖ with the acronym ―SCTS‖ and makes consequential changes to the Judiciary 

and Courts (Scotland) Act 2008.  In order to highlight that the administrative support for 

tribunals will be a major function of the new SCTS and not merely subordinate to the provision 

of administrative support to the Scottish courts and judiciary, the Bill confers this function on 

SCTS. This provision confers the function of providing, or ensuring the provision of, the 

property, services, officers and other staff required for the purposes of the following tribunals: 

 the First-tier Tribunal for Scotland; 

 the Upper Tribunal for Scotland; 

 the Mental Health Tribunal for Scotland; 

 the Lands Tribunal for Scotland; 

 the Additional Support Needs Tribunals for Scotland; 

 the Private Rented Housing/Homeowner Housing Panels; and 

 the Scottish Charity Appeals Panel. 

301. The policy is that the Bill should also make equivalent provision as is made in section 

61(2) of the 2008 Act so that in carrying out its functions in relation to tribunals, SCTS must take 

account of the needs of members of the public and those involved in proceedings in the tribunals 

listed above and so far as practicable and appropriate, co-operate and co-ordinate activity with 

any other person having functions in relation to the administration of justice. 

302. Staff employed by the Scottish Ministers in the delivery unit of the Scottish Government 

known as ―the Scottish Tribunals Service‖ will be transferred to SCTS.  Any property and 

liabilities will also be transferred. 
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EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 

COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

303. An Equality Impact Assessment (EQIA) has been carried out and will be published on the 

Scottish Government website http://www.scotland.gov.uk/Publications/Recent.  

304. The Bill will make significant changes to the structure and practice of the Scottish civil 

justice system and some consequential changes to the criminal justice system. 

305. At every stage in the development of the policy underpinning the provisions in the Bill, 

there has been research and consultation with civil justice partners, key stakeholders and the 

wider public.  From the Scottish Civil Courts Review itself and the public consultation published 

by the Scottish Government to informal discussions with relevant organisations and individuals, 

policy officials have created an evidence base from which to develop and assess provisions 

against the equality duty and human rights legislation.  Accordingly, the Bill‘s provisions do not 

discriminate on the basis of age, disability, sex (including pregnancy and maternity), gender 

reassignment, sexual orientation, race or religion and belief. 

306. Scottish Government Justice Analytical Services provided analytical expertise to 

facilitate a framing workshop for the EQIA process.  This exercise enabled policy officials to 

identify relevant data and establish an accurate and informed context with which the reforms to 

the civil and criminal justice systems will operate and against which equality matters can be 

assessed.   

307. To summarise the key results of the EQIA process, all parties are judged to benefit from 

fewer delays in the system and more proportionate costs.   

308. Overall, the Scottish Government believes that the Bill will provide for a more efficient 

and effective civil justice system where users will experience fewer unnecessary delays and more 

proportionate costs in resolving disputes through the civil courts, and therefore better access to 

justice.  An effective system should benefit, either directly or indirectly all sections of society. 

309. The EQIA identified no negative impacts against the protected characteristics and no 

changes were required. 

Island communities 

310. The provisions of the Bill apply equally to all communities in Scotland. 

311. It is not expected that there will be many changes to the provision of civil justice at 

Scotland‘s island sheriff courts.  The SCS is proposing that the island sheriff courts will become 

sheriff and jury centres for criminal business.  It is therefore envisaged that the sheriffs currently 

in post at those island courts will remain in place and it seems doubtful that there would be 

sufficient business to justify the appointment of a summary sheriff at those courts, at least in the 

short term. 
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Local government 

312. The Scottish Government is satisfied that the Bill has minimal direct impact on local 

authorities.  Any impact on the business of local authorities has been captured in the Financial 

Memorandum. 

313. Some of the proposals in the Bill (such as the provisions for extended interdicts) will 

have a beneficial impact on the position of local authorities.  Local authorities will benefit in the 

same way as other court users from the reforms in terms of civil cases being dealt with more 

promptly and efficiently, and at a proportionate cost to the parties.  In particular, the proposals 

for greater specialisation in the sheriff courts will assist local authorities in areas such as 

housing.    

Sustainable development and environmental issues 

314. The Bill will have no negative impact on sustainable development. 

315. The potential environmental impact of the Bill has been considered.  A pre-screening 

report confirmed that the Bill has minimal or no impact on the environment and consequently 

that a full Strategic Environmental Assessment does not need to be undertaken.  It is therefore 

exempt for the purposes of section 7 of the Environmental Assessment (Scotland) Act 2005. 

Human rights 

316. A number of other provisions of the Bill are relevant to the European Convention on 

Human Rights. As a Bill concerned with establishing a framework for the determination of civil 

disputes and summary criminal cases, article 6(1) of the Convention is of particular relevance:  

 In re-enacting provisions relating to removal of judicial officers and introducing the 

same system for removal of summary sheriffs, the Bill ensures compliance with 

article 6(1) the requirement for an independent and impartial tribunal by providing 

that a judicial officer may be removed by the First Minister only following the report 

of a tribunal; that  the constitution of the tribunal must be agreed by the Lord 

President; that the report of the tribunal must be laid before the Scottish Parliament; 

and that the final removal of a sheriff principal, sheriff or summary sheriff must be 

effected by an order subject to negative procedure in the Scottish Parliament. These 

measures ensure that that judicial officers continue to enjoy security of tenure, free 

from the real or apparent interference of the executive, meeting the requirements of 

article 6 as explored by the European Court of Human Rights in Ringeisen v Austria 

and Campbell and Fell v UK and by the Court of Session in Clancy v Caird. 

 The provisions on lay representation for non-natural persons enable the court to 

permit lay representation in any case in which this might be necessary in order to 

comply with article 6(1) and access to justice, displacing the current rule whereby 

non-natural persons may be represented only by a solicitor or advocate (following 

from the decision of the House of Lords in the 1943 case of Equity and Law Life 

Assurance Society v Tritonia Ltd., which was referred to as binding in the 2012 Inner 

House decision in Apollo Engineering v James Scott Ltd.)  The Scottish Government 

considers that there may arise cases in which the effect of this rule would be 
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effectively to deny non-natural persons access to justice, in breach of the 

requirements of article 6(1). The Bill accordingly includes provisions allowing lay 

representation in cases governed by simple procedure, and permitting the court to 

allow such representation in other cases if it considers that it is in the interests of 

justice to do so. This provides a ―safety valve‖ to allow the court to avoid situations 

in which the existing general rule might deprive a non-natural person of access to 

justice. 

 The Bill also includes provision for strengthening the power of the court to deal with 

vexatious litigants, by allowing the Lord Advocate to seek an order against such a 

litigant preventing that litigant from taking a specified step in specified legal 

proceedings without the permission of a judge of the Outer House of the Court of 

Session. This new power is similar to that available to the courts in England and 

Wales under section 42 of the Senior Courts Act 1981, under which the Attorney 

General may seek an order of the court preventing a litigant from taking any action in 

any existing civil proceedings. Abuse of court proceedings by such vexatious 

litigants occupies the time and resources of the court, and causes unnecessary worry 

and expense to the other parties to their actions. As the Inner House of the Court of 

Session noted in the 2009 decision in Lord Advocate v McNamara, decisions of the 

European Court of Human Rights provide that the right of access to the courts may 

properly be subject to limitations in the form of regulation by the state, provided that 

tow conditions are satisfied: (1) the limitations applied must not restrict or reduce the 

access left to the individual in such a way or to such an extent that the very essence 

of the right is impaired; and (2) a restriction must pursue a legitimate aim and there 

must be a reasonable relationship of proportionality between the means employed 

and the aims sought to be achieved. The new measures continue to allow for access 

to the courts with the permission of an Outer House judge, and are in the Scottish 

Government‘s view a proportionate means to the legitimate aim of providing 

appropriate controls on abuse of the court‘s process and so protecting others‘ access 

to justice.  

317. The Scottish Government is satisfied that the provisions of the Bill are compatible with 

the European Convention on Human Rights. 
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COURTS REFORM (SCOTLAND) BILL 

 
—————————— 

  

DELEGATED POWERS MEMORANDUM  

 

PURPOSE 

1.  This memorandum has been prepared by the Scottish Government in accordance with 

Rule 9.4A of the Parliament’s Standing Orders, in relation to the Courts Reform (Scotland) Bill.  

It describes the purpose of each of the subordinate legislation provisions in the Bill and outlines 

the reasons for seeking the proposed powers.  This memorandum should be read in conjunction 

with the Explanatory Notes and Policy Memorandum for the Bill. 

2.  The contents of this Memorandum are entirely the responsibility of the Scottish 

Government and have not been endorsed by the Scottish Parliament. 

Outline of Bill provisions 

3. The policy objective of the Bill is to address the problems identified in the Scottish Civil 

Courts Review
1
 headed by Lord Gill, then Lord Justice Clerk, and now Lord President of the 

Court of Session.  The Review concluded that the Scottish civil courts provide a service to the 

public that is “slow, inefficient and expensive”.  It went on to say that “minor modifications to 

the status quo are no longer an option.  The court system has to be reformed both structurally and 

functionally”.     

4.   The review made 206 recommendations for change. The Scottish Government has 

accepted the majority of these recommendations.  Many of the recommendations of the Review 

will be implemented by court rules made by act of sederunt as they concern matters which either 

do not require primary legislation or are more appropriate for setting out in court rules as they 

concern the day to day routine workings of the courts.  The Bill seeks to establish the framework 

for the civil courts in Scotland recommended by the Review within which the detailed 

arrangements may be made by court rules. 

5.  The provisions in Part 1 of the Bill are principally designed to give effect to those 

recommendations of the Scottish Civil Courts Review which relate to the sheriff court.  The 

principal changes included in this Part involve:  

 The increase in the privative jurisdiction, now to be called the exclusive competence, 

of the sheriff court from £5,000 to £150,000; 

                                                 
1
 http://www.scotcourts.gov.uk/about-the-scottish-court-service/the-scottish-civil-courts-reform  

 

241

http://www.scotcourts.gov.uk/about-the-scottish-court-service/the-scottish-civil-courts-reform


This document relates to the Courts Reform (Scotland) Bill (SP Bill 46) as introduced in the 

Scottish Parliament on 6 February 2014 

 

SP Bill 46–DPM 2 Session 4 (2014) 

 

 The creation of a new judicial office in the sheriff court to be known as the summary 

sheriff with concurrent jurisdiction with sheriffs but in a more restricted range of 

both civil and criminal matters;  

 The ability for the Scottish Ministers to confer an all-Scotland jurisdiction on a 

sheriff in a specified sheriffdom sitting at a specified sheriff court for the purposes of 

dealing with specified types of civil proceedings; and 

 Provision for the designation of sheriffs and summary sheriffs as specialists in 

particular types of sheriff court case.  

 The abolition of honorary sheriffs 

6. It was recognised at an early stage that the introduction of such fundamental changes by way 

of amendment to the Sheriff Courts (Scotland) Acts of 1907 and 1971 would almost inevitably 

result in a very unsatisfactory and fractured product which would be very difficult for legal 

practitioners and others.  The opportunity has therefore been taken to reproduce the relevant 

provisions which will now sit together in this single Part of the Bill, though changes have been 

made to many of the provisions which are being re-enacted. 

7.  The provisions in Part 2 of the Bill create a new Sheriff Appeal Court ensuring that 

summary criminal and civil appeals from sheriff courts are heard at an appropriate level.    

 Chapter 1 establishes the Sheriff Appeal Court. 

 Chapter 2 deals with matters relating to the appointment of Appeal Sheriffs. 

 Chapter 3 provides for the organisation of business in the Sheriff Appeal Court. 

 Chapter 4 sets out details relating to the administration of the Sheriff Appeal Court. 

8.  Part 3 of the Bill sets out the provisions relating to civil procedure in Scotland. 

 Chapter 1 relates to the sheriff court.  It makes provision relating: 

o to civil jury trials;   

o to the introduction of a new simple procedure which replaces the procedures for 

summary cause and small claims actions; 

o to interdicts and other orders which have an effect beyond the boundary of the 

sheriffdom in which they are made; 

o to the execution of deeds relating to heritage; and 

o to interim orders.  

 Chapter 2 relates to the Court of Session and makes provision relating to judicial review 

by introducing time limits and a leave or permission stage.  It also makes provision about 

interim orders and warrants for ejection.   

 Chapter 3 deals with the remitting of cases to and from the Court of Session and also the  

remit of cases to the Scottish Land Court.   

 Chapter 4 provides for the representation of non-natural persons (e.g., companies) in 

simple procedure and other civil proceedings.   

 Chapter 5 makes provision for jury service in Scotland.   
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 Chapter 6 contains various enabling sections which will allow the Court of Session to 

regulate its procedure and that of the sheriff courts and the Sheriff Appeal Courts.  It will 

also give the Court of Session the power to regulate fees in the courts.   

 Chapter 7 makes provision for the Inner House of the Court of Session to make orders 

relating to vexatious litigants and for the courts to make orders relating to vexatious 

behaviour. 

9. Part 4 of the Bill provides for appeals from the sheriff court to the Sheriff  Appeal Court and 

from there to the Court of Session.  It also makes provision for appeals to the Supreme Court. 

10.  Part 5 of the Bill relates to criminal appeals from summary proceedings to the Sheriff 

Appeal Court and from there to the High Court. 

11.  Part 6 makes provision for the establishing, relocating, and disestablishing of justice of 

the peace courts.  It provides for summary sheriffs to sit in justice of the peace courts.  It also 

abolishes the office of stipendiary magistrate. 

12.  Part 7 provides for the merging of the Scottish Court Service and the Scottish Tribunal 

Service to form the Scottish Courts and Tribunals Service. 

13. Part 8 contains general and ancillary provisions 

Rationale for subordinate legislation 

14.  The Bill contains a number of delegated powers provisions.  In deciding whether 

provisions should be specified on the face of the Bill or left to subordinate legislation, the 

Scottish Government has considered the importance of each matter against:  

 the need to ensure sufficient flexibility in the future to respond to changing 

circumstances and to make changes quickly without the need for primary legislation; 

 the need to allow detailed administrative arrangements to be kept up to date within 

the basic structures and principles set out in the primary legislation; 

 the need to ensure proper use of parliamentary time; 

 the possible frequency of amendment; and 

 the need to anticipate the unexpected, which might otherwise impact on the purpose 

of the legislation.  

15.  The relevant provisions are described in detail below. For each provision, this 

memorandum sets out: 

 the person upon whom the power to make subordinate legislation is conferred and 

the form in which the power is to be exercised; 

 why it is considered appropriate to delegate the power to subordinate legislation and 

the purpose of each such provision; and 
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 the parliamentary procedure to which the exercise of the power to make subordinate 

legislation is to be subject, if any. 

16.  Subordinate legislation is required to implement the Scottish Government’s policy and 

some form of parliamentary procedure is appropriate.  For the decision on negative or 

affirmative procedure, the Scottish Government has considered carefully the degree of 

Parliamentary scrutiny that is thought to be required for the instrument, balancing the need for 

the appropriate level of scrutiny with the need to avoid using up Parliamentary time 

unnecessarily.  The balance reflects the views of the Government on the importance of the 

matters being delegated by the Parliament.  

17. A number of the powers are the responsibility of the court to make through acts of 

adjournal and acts of sederunt. These are to be made by Scottish statutory instrument by virtue of 

section 27(2)(d) and (e) of the Interpretation and Legislative Reform (Scotland) Act 2010.  

GENERAL SUBORDINATE LEGISLATION PROVISION 

18.  Section 124 contains general subordinate legislation provisions.  Subsection (1) provides 

that the power to make an order under the Bill includes the power to make different provision for 

different purposes or areas and permits the powers to be used to make incidental, supplemental, 

consequential, transitional, transitory or saving provision as the Scottish Ministers consider 

necessary or expedient. The general position is that the powers exercisable by Ministers by order 

are subject to negative procedure.  The exceptions are orders under those sections listed in 

subsection (2) which are subject to affirmative procedure, as well as the commencement order in 

section 129 for which there is no Parliamentary procedure. 

SUBORDINATE LEGISLATION POWERS - DETAIL 

Section 2(1) - Power to alter sheriffdoms, sheriff court districts and sheriff courts  

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Negative  

 

Provision 

19.  This provision allows for the creation or abolition of sheriffdoms and sheriff court 

districts and for changes to the boundaries of such sheriffdoms and districts.  In addition it allows 

for the opening of new sheriff courts, or change of location, or the closing of specified sheriff 

courts. Section 2 essentially replicates, but re-orders, the process for the exercise of Minister’s 

order making powers to alter sheriffdoms and sheriff court districts in sections 2(1) and 3(2) of 

the Sheriff Courts (Scotland) Act 1971, with the associated ancillary powers, and merges the two 

powers into one.  Under subsection (4) and (5), the Scottish Ministers may only make an order 

after receiving a proposal that they do so from the Scottish Courts and Tribunals Service (who 

may only make a proposal with the agreement of the Lord President of the Court of Session).  

The Scottish Courts and Tribunal Service is placed under a duty to consult parties who are likely 

to have an interest prior to making such a proposal (subsection (3)). 
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20. Further, the consent of the Lord President and the Scottish Courts and Tribunals Service is 

required for the making of an order which results from the proposal, prior to it being made by the 

Scottish Ministers.  

Reason for taking power 

21.  The power is required to allow flexibility in the organisation of the sheriffdoms and 

sheriff court districts, and the opening or closure of sheriff courts to take account of changing 

court usage and population changes. This is necessary to allow for the efficient organisation of 

court services in Scotland. 

Choice of procedure  

22.  This power is narrow in scope and intended only to be used to maximise efficiency, 

furthermore it may only be made at the request and with the consent of the Lord President and 

the Scottish Courts Tribunal Service, who are required to have consulted upon their proposals 

prior to submitting them to Ministers. Accordingly, the negative procedure is considered to offer 

sufficient parliamentary scrutiny.   

Section 23(5) - Further provision about tribunals  

Power conferred on:  Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: None 

 

Provision 

23.  This provision allows the Court of Session to provide for the procedure for, or make 

procedural changes relating to, tribunals constituted by the First Minister under section 21 of the 

Bill. Such tribunals investigate and report on whether a person holding judicial office is unfit to 

hold the office by reason of inability, neglect of duty or misconduct. Section 24 replicates section 

12C of the Sheriff Court Act 1971. 

Reason for taking power 

24.  The administrative detail of the tribunal’s procedural rules is better suited for subordinate 

legislation. This power will also provide the Court of the Session with the flexibility to ensure 

that the procedure followed in such a tribunal is fit for purpose and efficient.  

Choice of procedure 

25.  While not a part of the court or tribunal system, the tribunal established under section 21 

is one which by virtue of section 23(2) and (4) has the appearance and function similar to a court 

or tribunal. As such, its rules logically fall to be treated in a similar way. To preserve the tribunal 

procedure from political interference, in accordance with the principle of separation of powers, 

such acts of sederunt are usually not subject to Parliamentary scrutiny.   
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Section 25(2) - Removal from office 

Power conferred on:  The First Minister 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Negative  

 

Provision 

26.    This provision provides that a person may be removed by the First Minister from the 

office of sheriff principal, sheriff, or summary sheriff, following the conclusion of a tribunal 

constituted under section 21, which has found that the individual is unfit, only by way of an 

order made by statutory instrument.  

Reason for taking power 

27.  Section 25(2) replaces section 12E(3) of the Sheriff Courts (Scotland) Act 1971 and 

replicates the procedure which requires an order made by the First Minister in order to remove a 

sheriff principal or sheriff from office following a report from a tribunal to the First Minister that 

the person is unfit by reason of inability, neglect of duty or misbehaviour. An order made under 

this subsection is now required for the removal of a summary sheriff treating such an office 

holder in the same way as sheriffs principal and sheriffs who are also full time permanent 

judiciary appointed by Her Majesty. It is considered appropriate that the power to make the order 

is given to the First Minister rather than the Scottish Ministers as it is the First Minister who 

recommends the appointment of sheriffs principal and sheriffs by virtue of section 95(4) of the 

Scotland Act and of summary sheriffs by virtue of section 5(3) of the Bill.    

Choice of procedure 

28.  An order under this section will be made subject to the negative procedure. This action 

would only be taken at the end of a thorough, independent, tribunal based process, at the 

conclusion of which the report of the tribunal will have been laid before the Parliament in 

accordance with section 24(2). The effect of the power on a judicial officer is the same as that 

imposed by section 12E of the Sheriff Court (Scotland) Act 1971, which is also subject to the 

negative procedure. It is therefore considered that the negative procedure will offer sufficient 

Parliamentary scrutiny. 

Section 28(1) – Power to fix sittings of sheriff courts 

Power conferred on:  The sheriff principal of a sheriffdom  

Power exercisable by: Order 

Parliamentary procedure: None  

 

Provision  

29.  This provides that the sheriff principal may, by order prescribe for his or her 

respective sheriffdom: the number of sittings of sheriff courts to be held at each place which has 

been  designated for holding such courts, the days and time of day on which those sittings are to 

be held and the description of the type of court business to be dealt with at those sittings. 
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Reason for taking power 

30.  This section provides for the re-enactment and updating of section 17 of the 

Sheriff Courts (Scotland) Act 1971 which made similar provision for the sheriff principal to fix 

sittings of sheriff courts by order. Decisions on when an individual sheriff court will sit and what 

business it will deal with at any given time are considered best left to the sheriff principal, who 

has the responsibility for the efficient disposal of business throughout the sheriffdom (section 

27). This also ensures maximum flexibility and adaptability in the organisation of court business 

to the meet the needs of court users. 

Choice of procedure 

31.  As the making of an order under this section is a purely administrative act, 

exercised by a member of the judiciary in accordance with their obligations under the Bill, it is 

not appropriate for such an order to be subject to Parliamentary procedure.  

Section 39(5) - Exclusive competence 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative  

 

Provision 

32.  Section 39 provides that the sheriff court has exclusive competence over civil 

proceedings where an order of value is sought, if the value of the order is £150,000 or below. 

The provision determines the forum in which a claim of value may be sought, in that a claim less 

than or equal to the sum set out in section 39(1)(b)(ii) may not be brought at first instance in the 

Court of Session. Subsection (5) allows the Scottish Ministers to amend that sum by order. 

Reason for taking power 

33.  In order to keep track with inflation, or otherwise adjust the limit in order to ensure better 

management of cases in the courts, it is considered desirable that this figure be adjustable by 

means of an order. It is not considered appropriate for the variation of this sum to require 

primary legislation; subordinate legislation provides the appropriate level of flexibility to keep 

pace with the changing needs of the court and its users, or to deal with unexpected occurrences.    

Choice of procedure 

34.  The variation of the figure which will govern access to the Court of Session is 

recognised by the Scottish Government as being one which will have an effect upon an 

individual’s access (at first instance) to the highest civil court in Scotland, with resultant effects 

on the cost of such a case and upon the requirement to employ counsel. Accordingly the Scottish 

Government believes that it is appropriate that this power is subject to affirmative procedure.  
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Section 39(7) - Exclusive competence 

Power conferred on:  The Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: None 

 

Provision 

35.  Section 39(7) provides for the Court of Session by act of sederunt to set out how 

the value of an order is calculated, for the purpose of determining whether it falls within the 

exclusive competence of the sheriff court.  Subsection (8) provides that such an act may make 

different provision for different purposes. 

Reason for taking power 

36.  The act of sederunt, in providing for the way in which the court calculates the value of an 

order , may have to provide for a variety of circumstances: for example, where the sum sought is 

a recurring payment over a period of time, or where there are complex matters of claim and 

counter claim from two or more parties to a case.  The calculation of the value of a claim will 

therefore require detailed rules dealing with a variety of circumstances which may be complex 

and may require to be amended quickly to deal with new situations arising from time to time. 

Choice of procedure 

37. The Court of Session has various powers to regulate civil court procedure by act of 

sederunt. The method of calculation is more readily discernible by the Court than Ministers, and 

as it concerns the management and administration of individual court cases it is considered that 

this is best set out by act of sederunt. To preserve the courts from political interference, in 

accordance with the principle of the separation of powers, acts of sederunt are not usually subject 

to Parliamentary scrutiny. 

Section 41(1) - Power to confer all-Scotland jurisdiction for specified cases 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Negative  

 

Provision 

38. Section 41 provides that the Scottish Ministers may by order stipulate that the jurisdiction of 

a sheriff of a specified sheriffdom sitting at a specified sheriff court will extend territorially 

throughout Scotland for the purposes of dealing with specified kinds of civil proceedings. Such 

an order may only be made with the consent of the Lord President of the Court of Session under 

section 41(3).  

39. The power cannot be exercised to remove the jurisdiction of any other sheriff to deal with the 

proceedings specified, nor can it be used to provide that a specified court deal only with one type 

of civil proceedings.  
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Reason for taking power 

40.  The Scottish Civil Courts Review recommended that there should be a specialist 

personal injury court in Edinburgh Sheriff Court.  The policy of the Bill however is a more 

general one; to permit the Scottish Ministers to provide that the jurisdiction of a sheriff in a 

specified sheriff court extends throughout Scotland for the purpose of dealing with specified 

types of civil proceedings.  

41.  Therefore, this power will permit the establishment of a specialist personal injury court 

in Edinburgh Sheriff Court, but it would also allow a similar court to be established in Glasgow, 

or indeed any other sheriff court. It would also permit Ministers to establish specialist courts for 

other types of civil proceedings if it were to be thought in the future that there was a need to do 

so.  

42. It is considered that the power to do this should be flexible, both to meet existing needs, 

to assess the effect of such a designation and also to adapt quickly to changes that may be 

required and so secondary legislation is considered appropriate. The power is not limited to 

personal injury cases in order to cater for the possibility that it might in the future be desired to 

provide for further types of procedure to be subject to all-Scotland jurisdiction,    

Choice of procedure 

43.  This power will be used to widen the choice available to court users as to where to raise 

their court action, and cannot remove the jurisdiction of the existing sheriff courts in the types of 

case identified for specialisation, nor remove the range of case which may be heard at the 

specified courts. It relates to administrative decision making and accordingly negative 

parliamentary procedure is considered appropriate. 

Section 43(3) – Summary sheriff: civil competence and jurisdiction 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative  

Provision 

44.  Section 43 sets out that summary sheriffs may exercise all of the jurisdiction and powers 

of a sheriff in relation to civil proceedings, but their competence is restricted to the proceedings 

and matters listed in schedule 1.  Subsection (3) provides that the schedule may be amended by 

the Scottish Ministers. By virtue of the operation of section 45, which provides that honorary 

sheriffs are to have the same jurisdiction and powers as a summary sheriff, the use of this power 

will also affect the civil competence of that judicial officer. 

Reason for taking power 

45. The power is required to enable the lists and definitions in schedule 1 to be kept up-to-

date with any variations and amendments to the types of actions and applications that fall within 

the areas of competence of summary and honorary sheriffs, or if it decided that new powers or 

competences should be conferred. It will also allow the Scottish Ministers to make changes if 

necessary following a review of the operation of the provisions in practice. 
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Choice of procedure 

46.  As this power relates to the competence and jurisdiction of summary sheriffs rather than 

administrative and procedural matters, it is appropriate that it should be subject to the affirmative 

procedure. 

Section 55(3) – Power to fix sittings of the Sheriff Appeal Court 

Power conferred on:  The President of the Sheriff Appeal Court   

Power exercisable by: Order 

Parliamentary procedure: None  

 

Provision  

47.  This provides that the President of the Sheriff Appeal Court may, by order 

prescribe: the number of sittings of the courts and where each sitting is to be held, the days and 

time of day on which those sittings are to be held and the description of the type of court 

business to be dealt with at those sittings. 

Reason for taking power 

48.  This section provides a power for the President of the Sheriff Appeal Court 

similar to that given to a sheriff principal under section 28(1) of the Bill which made provision 

for the sheriff principal to fix sittings of sheriff courts by order. Decisions on when the Sheriff 

Appeal Court will sit and what business it will deal with at any given time are considered best 

left to the President of the Sheriff Appeal Court, who has the responsibility for the efficient 

disposal of court business (section 54). This also ensures maximum flexibility and adaptability in 

the organisation of court business to the meet the needs of court users. 

Choice of procedure 

 

49.  As the making of an order under this section is a purely administrative act, 

exercised by a member of the judiciary in accordance with their obligations under the Bill, it is 

not appropriate for such an order to be subject to Parliamentary procedure.  

Section 70(5) – Simple procedure  

Power conferred on:  The Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: None 

 

Provision 

50. “Simple procedure” (which will replace summary cause and small claims actions)will be 

a new single set of rules for cases for £5000 or less which will be dealt with mainly by the new 

summary sheriffs.  The rules must reflect as far as possible the principles set out in section 72 of 

the Bill.  They will be based on a problem-solving or interventionist approach, closer to the 

inquisitorial approach taken in some other jurisdictions.   Section 70(3) sets out the monetary 

thresholds that will apply to simple procedure, and subsection (5), (in a similar way to the 
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operation of section 39(7)) provides for the Court of Session by act of sederunt to set out how the 

calculation of the sum of money referred to in subsection (3) is determined, with subsection (6) 

providing that such an act may make different provision for different purposes.  

Reason for taking power 

51. The act of sederunt, in providing for the way in which the court determines the 

calculation of the sum, may have to provide for circumstances such as where the sum sought is a 

recurring payment over a period of time. This type of provision may require to be detailed and to 

be amended quickly to deal with new situations arising from time to time. Therefore, it is best 

placed in subordinate legislation.   

Choice of procedure 

52. The Court of Session has various powers to regulate civil procedure by act of sederunt. 

The method of calculation is more readily discernible by the Court than Ministers, and as it 

concerns the management and administration of individual court cases it is considered that this is 

best set out by act of sederunt. To preserve the courts from political interference, in accordance 

with the principle of the separation of powers, acts of sederunt are not usually subject to 

Parliamentary scrutiny. 

Section 70(9) - Simple procedure 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative  

Provision 

53. Section 70(3) sets out the monetary thresholds that will apply to simple procedure.  

Subsection (9) allows the Scottish Ministers to change the thresholds.  

Reason for taking power 

54. The threshold set will over time be devalued in real terms owing to inflation.  The power will 

allow the Scottish Ministers to adjust for that. Further, Ministers may otherwise adjust the limit 

in order to ensure better management of cases in the courts, making policy decisions as to which 

cases may be best placed as being subject to simple procedure. It is considered desirable 

therefore that this figure be adjustable by means of subordinate legislation, providing the 

appropriate level of flexibility.    

Choice of procedure 

55. The variation of the figure which will determine whether any case must be raised as 

proceedings subject to simple procedure will have implications as to the way in which the court 

approaches the case (section 72), the evidential rules which apply (section 74), and the question 

of expenses (section 77). As it affects cases generally, it has implications for a large number of 

types of civil proceedings in the courts. Accordingly the Scottish Government believes that it is 

appropriate that this power is subject to affirmative procedure. 
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Section 71(5) - Proceedings for aliment of small amounts under simple procedure 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Negative  

Provision 

56.  Section 71 re-enacts and modifies section 3 of the Sheriff Courts (Civil Jurisdiction and 

Procedure) (Scotland) Act 1963.  It allows claims for aliment to be brought under simple 

procedure if the aliment claimed is less than £35 per week for an under 18 year old and £70 per 

week for all other cases.  

Reason for taking power 

57. The threshold set will over time be devalued in real terms owing to inflation.  The power will 

allow the Scottish Ministers to adjust the threshold as they see fit to keep pace with inflation  

which may require to be varied at relatively frequent intervals.   

Choice of procedure 

58. This is a power that, in contrast with section 70(9), is limited in scope.  Whereas section 

70(9) applies to the general limit of £5000 for actions under simple procedure (which will 

replace summary cause and small claims actions), section 71(5) is applicable only to one type of 

proceeding, aliment.  It is considered that an order subject to negative parliamentary procedure is 

appropriate. 

Section 77(1) - Expenses in simple procedure cases 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative  

Provision 

59. Section 77(1) allows the Scottish Ministers to prescribe by order such categories of 

simple procedure cases for which the expenses awarded may not exceed a certain sum, or for 

which no award of expenses may be made.  Section 77(2) makes it clear that these categories can 

be defined by reference to the value of the claim or the subject matter of the claim.  An order 

under subsection (1) could therefore specify one category where the value of the claim was under 

£3,000 and another where the claim was between £3,001 and £5,000 (which would correspond to 

the divisions currently between small claims and summary cause actions). Accordingly the 

power can be used to provide in the first category that no expenses can be claimed and under the 

second that only limited expenses could be claimed. An order under subsection (1) could specify 

some types of civil proceedings where different rules for expenses could apply, for example 

Personal Injury actions. Furthermore, exceptions in specified categories may be made in an order 

under subsection (3). 

60. The provisions in any order made under this section are subject to the provisions in 

subsection (4) to (7). 
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Reason for taking power 

61.  The power allows the Scottish Ministers to vary thresholds for expenses in different types 

of actions, both because of inflation and where as a matter of policy, other factors which relate to 

a particular type of civil proceedings indicate that special rules on expense should apply. The 

thresholds may need to be adjusted on a relatively frequent basis and be flexible to the changing 

needs of court users.  It is considered that subordinate legislation is appropriate for this. 

Choice of procedure 

62.  This is a power which can affect a wide range and number of cases, covering the kinds of 

actions which are currently raised under summary cause or small claims procedure, including 

such diverse subjects as personal injury actions and housing cases.   It is therefore considered 

therefore that it is appropriate for this power to be subject to the affirmative procedure.  

Section 82(2) - Power to enable sheriff to make orders having effect outside sheriffdom 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Negative  

Provision 

63.  Section 82 enables the Scottish Ministers to provide by order for the types of orders, 

including interim orders, which a sheriff has competence to make which would be capable of 

having effect, and be able to be enforced, outwith the sheriffdom in which they were granted, as 

well as within that sheriffdom. An order under this section may not affect interdicts or interim 

interdicts, (provision for those orders to have effect and be enforced outwith the sheriffom are 

already set out in sections 80 and 81). The power permits Scottish Ministers to provide different 

provisions for different categories or descriptions of relevant orders, and set out the 

circumstances, conditions and proceedings where the sheriff is to have an extended competence. 

Ministers may also make provision about jurisdiction in relation to proceedings for the orders, 

the transfer of such proceedings and about the enforcement of the orders made in the exercise of 

the extended competence of the sheriff. 

Reason for taking power 

64.  At present interdicts have been identified in sections 80 and 81 as a type of proceedings 

which would benefit from extended competence. However, in order to ensure that if the need 

arises, other types of civil proceedings could benefit from similar arrangements, without the need 

in each instance for primary legislation, this power is needed. This is in keeping with the Bill 

being one which establishes a framework under which the civil courts can adapt their 

administration and arrangements to the changing needs and circumstances of court users, without 

the need at each turn for primary legislation to effect relatively minor changes.  

Choice of procedure 

65.  As this matter is about management of legal processes and the enforcement of various 

kinds of orders (other than interdicts) outwith the sheriffdom in which they were granted, it is 

considered that the negative procedure is appropriate. 
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Section 94(1) - Lay representation: supplementary provision 

Power conferred on:  Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: None 

Provision 

66.  Section 94 enables the Court of Session to make further provision by act of sederunt, 

about granting permission for lay representatives to conduct proceedings on behalf of a non-

natural person under section 93 and generally, about the conduct of proceedings by lay 

representatives.  This empowers the court, in line with the purpose of the Bill, to have a degree 

of control over the conduct of proceedings before it. It also provides a further safeguard for the 

Court to ensure that unsuitable lay representatives may be prevented from appearing in the 

courts. 

Reason for taking power 

67.  This power concerns procedural matters in the civil courts and the representation of 

companies and other non-natural persons, and it is considered that it is appropriate that the Court 

makes its own provision by means of act of sederunt.  An act of sederunt allows the court to set 

out detailed rules on the use of lay representatives. As rules of procedure they may require 

frequent amendment to deal with new eventualities or to adapt to changing circumstances. It is 

therefore considered appropriate that they be set out in secondary legislation, as at present.  

Choice of procedure 

68.  The Court of Session has various powers to regulate civil procedure by act of sederunt. 

As this concerns empowering the court to deal with the management and administration of 

individual court cases it is considered that this is best set out by act of sederunt. To preserve the 

courts from political interference, in accordance with the principle of the separation of powers, 

acts of sederunt are not usually subject to Parliamentary scrutiny. 

Section 96 – Power to regulate procedure etc. in the Court of Session (inserted section 5 of 

the Court of Session Act 1988) 

Power conferred on:  Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: None 

Provision 

69.  Section 96 provides powers for the Court of Session to make rules of court by act of 

sederunt to regulate practice and procedure in the Court of Session. It replaces section 5 and 5A 

of the Court of Session Act 1988 with a new section 5, widening the powers available to the 

court with the aim of enabling it to take more control over its proceedings by permitting active 

judicial management of the proceedings before it. The new section 5 sets out a wide enabling 

power in subsection (1). Subsection (2) puts beyond doubt what the power in subsection (1) 

includes, but expressly provides that subsection (1) is not limited by the specific examples of the 

power in subsection (2).    
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Reason for taking power 

70.  The rules of practice and procedure in the Court of Session will relate to the management 

of cases before the court and rules under which those cases must be conducted. Therefore, they 

require to be detailed and lengthy, and very often deal with administrative matters. As rules of 

procedure they may require frequent amendment to deal with new eventualities or to adapt to 

changing circumstances. It is therefore considered appropriate that they be set out in secondary 

legislation, as at present.  

Choice of procedure 

71.  These are the main powers the Court of Session will use to regulate its own practice and 

procedure.  To preserve the courts from political interference, in accordance with the principle of 

the separation of powers, acts of sederunt are not usually subject to Parliamentary scrutiny. 

Section 97(1) - Power to regulate procedure, etc. in sheriff court and Sheriff Appeal Court 

Power conferred on:  Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: None 

Provision 

72.  Section 97(1) provides powers for the Court of Session to make rules of court by act of 

sederunt to regulate practice and procedure in the sheriff court and the Sheriff Appeal Court.  

Subsection (1)(a) makes it clear that the provision relates only to civil proceedings. This section 

replaces section 32 of the Sheriff Courts (Scotland) Act 1971, widening the powers available to 

the court with the aim of enabling it to take more control over its proceedings by permitting 

active judicial management of the proceedings before it. The provisions set out a wide enabling 

power in subsection (1). Subsection (2) puts beyond doubt what the power in (1) includes, but 

expressly provides that subsection (1) is not limited by the specific examples of the power in 

subsection (2). In relation to its use to make rules on simple procedure, section 97 is to be 

interpreted in light of sections 70(2), 72, 73(1) and 73(2)(a). Section 72 sets out that such rules 

will be based on a problem solving or interventionist approach.  The new approach to be adopted 

provides that rules which result from the exercise of the powers in section 97 (as they relate to 

simple procedure) as far as possible ensure the sheriff hearing the case is able to carry out the 

functions and role set out in that section.    

Reason for taking power 

73.  The rules of practice and procedure in the sheriff court and Sheriff Appeal Court will 

relate to the management of cases before the court and rules under which those cases must be 

conducted. They therefore require to be detailed and lengthy, and very often deal with 

administrative matters. As rules of procedure they may require frequent amendment to deal with 

new eventualities or to adapt to changing circumstances. It is therefore considered appropriate 

that they be set out in secondary legislation, as at present.    
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Choice of procedure 

74.  These are the main powers the Court of Session will use to regulate practice and 

procedure in the sheriff court and Sheriff Appeal Court.  To preserve the courts from political 

interference, in accordance with the principle of the separation of powers, acts of sederunt are 

not usually subject to Parliamentary scrutiny. 

Section 98 –Power to regulate fees in the Court of Session (inserted section 5ZA(1) of the 

Court of Session Act 1988) 

Power conferred on:  Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: Negative  

Provision 

75.  Section 98 inserts a new section 5ZA into the Court of Session Act 1988 regarding the 

power of the Court of Session to regulate fees. It provides for the Court to make provision for or 

about fees by act of sederunt for a number of different specified categories of persons in the 

court.  The act of sederunt may not make provision for or about the fees that the Scottish 

Ministers may regulate through section 33 of the Legal Aid (Scotland) Act 1986. 

Reason for taking power 

 The regulation of fees of those who work for and within the courts needs to be flexible as 

fee tables need to be updated on a regular basis to take into account factors such as  the rate of 

inflation or changes to business practices. It is necessary that the table of fees can be updated and 

adapt quickly in response to changing circumstances, it is therefore appropriate for those fees to 

be set out in and be able to be amended by subordinate legislation. Choice of procedure 

76.   It is considered appropriate that this is dealt with through an act of sederunt as it 

concerns the day to day routine workings of the courts. In consolidating the fee regulating 

powers in the Court of Session and sheriff court into a single statute, it becomes apparent that 

there is an inconsistency in the procedure applying to fee regulation in the Court of Session, 

which is presently subject to no Parliamentary procedure, and that in the sheriff court, which is 

subject to negative procedure. The Scottish Government considers that there should be 

consistency in the procedure applying to acts of sederunt regulating fees in the Court of Session 

and those regulating fees in the sheriff court, and that that an act of sederunt made under this 

provision should accordingly be subject to the negative procedure.  

Section 98 – Power to regulate fees in the Court of Session (inserted section 5ZA(1)(f) of the 

Court of Session Act 1988) 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Negative  

Provision  

77. This provision will permit the Scottish Ministers to add to the list of those categories of 

person whose fees in the Court of Session may be regulated by the Court by act of sederunt 

256



This document relates to the Courts Reform (Scotland) Bill (SP Bill 46) as introduced in the 

Scottish Parliament on 6 February 2014 

 

SP Bill 46–DPM 17 Session 4 (2014) 

 

under new section 5ZA(1) of the Court of Session Act 1988. Prior to making an order under this 

section the Scottish Ministers must consult the Lord President of the Court of Session.  

Reason for taking power 

78. The power is required to ensure the list of those whose fees are regulated by the Court can be 

kept up-to-date. This could be required as new types of actions and procedures are introduced 

may require other roles to be involved.   

Choice of procedure 

79. This power may only be used for the limited circumstance of amending the list of persons 

whose fees may be regulated by the Court of Session through act of sederunt. Its effect is limited  

to fees charged in relation to proceedings of the court. As such it is narrow in scope. Furthermore 

prior to it being used the Scottish Ministers are required to consult the Lord President of the 

Court of Session. Consistent with the other powers governing the regulation of fees, it is 

considered that the negative procedure is appropriate.   

Section 99(1) - Power to regulate fees in the sheriff court and the Sheriff Appeal Court 

Power conferred on:  The Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: Negative  

Provision 

80.  Section 99 provides that the Court of Session may make provision for or about fees by act 

of sederunt for a number of different specified categories of person in the sheriff court and 

Sheriff Appeal Court.  The act of sederunt may not make provision for or about the fees that the 

Scottish Ministers may regulate through section 33 of the Legal Aid (Scotland) Act 1986. 

Reason for taking power 

81.  The regulation of fees of those who work for and within the courts needs to be 

flexible as fee tables need to be updated on a regular basis to take into account factors such as  

the rate of inflation or changes to business practices. It is necessary that the table of fees can be 

updated and adapt quickly in response to changing circumstances, it is therefore appropriate for 

those fees to be set out in and be able to be amended by subordinate legislation. Choice of 

procedure 

82.   It is considered appropriate that this is dealt with through court rules as they concern the 

day to day routine workings of the courts. The requirement for the negative procedure replicates 

the arrangements under section 40 of the 1907 Act, which this provision updates and replaces. 
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Section 99(1)(f) – Power to regulate fees in the sheriff court and Sheriff Appeal Court  

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Negative  

Provision  

83. This provision will permit the Scottish Ministers to add to the list of those categories of 

person whose fees in the sheriff court and the Sheriff Appeal Court may be regulated by the 

Court of Session by act of sederunt under section 99(1). Prior to making an order under this 

section the Scottish Ministers must consult the Lord President of the Court of Session. 

Reason for taking power 

84. The power is required to ensure the list of those whose fees are regulated by the Court can be 

kept up-to-date. This could be required as new types of actions and procedures are introduced 

may require other roles to be involved.   

Choice of procedure 

85. This power may only be used for the limited circumstance of amending the list of persons 

whose fees may be regulated by the Court of Session through act of sederunt. Its effect is limited  

to fees charged in relation to proceedings of the court. As such it is narrow in scope. Furthermore 

prior to it being used the Scottish Ministers are required to consult the Lord President of the 

Court of Session. Consistent with the other powers relating to the regulation of fees, it is 

considered that the negative procedure is appropriate.   

Section 102(1) - Power to make orders in relation to vexatious behaviour 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Regulations made by Scottish statutory instrument 

Parliamentary procedure: Negative  

Provision 

86.  Section 102 provides for the Scottish Ministers to make regulations which will confer on 

the Court of Session, the sheriff court, or the Sheriff Appeal Court a power to make an order in 

relation to a person behaving in a vexatious manner. These powers to make a court order will 

provide the courts with much more control over those who take steps which are vexatious during 

court proceedings or who raise vexatious proceedings, obliging those persons who are the 

subject of an order to seek the permission of the court before being able to raise actions or take 

further steps in certain actions. The regulations will also authorise certain courts to make orders 

which have a similar preventative effect over a person’s actions in other civil proceedings in 

other Scottish Courts. The provisions allows the conferral of similar powers of control of 

vexatious litigants to be given to Scottish courts as is currently enjoyed by the Courts of England 

and Wales through their system of Civil Restraint Orders.  

87. Regulations made under section 102(1) may make incidental, supplemental, consequential, 

transitional, transitory or saving provision.  
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Reason for taking power 

88.  A power is required to ensure flexibility in order to allow the system to develop and adapt 

if necessary, mirroring the ability of the courts of England and Wales to vary and adapt their 

inherent powers in this area without the need for primary legislation. Regulations will also be 

able to go into a greater level of administrative detail than primary legislation, making provision 

for the way in which courts may treat different degrees of vexatious behaviour at different levels 

of the court system. Incidental and supplemental provision may be required to ensure that 

provision made under section 102 is capable of achieving the policy of ensuring that the courts 

can control vexatious litigants while maintaining access to justice. Without the power to make 

incidental, supplemental and consequential provision it might be necessary to return to the 

Parliament, through subsequent primary legislation, to deal with matters that are clearly within 

the scope and policy intentions of the original Bill. That would not be an effective use of 

Parliamentary resources. 

Choice of procedure 

89.  The provision permits regulations which will empower the court, and concern 

court practice and procedure. However, as they permit some restriction on the actions of 

vexatious person by the courts, and as they permit the making of incidental and supplemental 

provision (but not the amendment of primary legislation) it is considered that regulations are 

appropriate. This power is narrow in scope, relating only to vexatious behaviour, furthermore it 

may only be made with the consent of the Lord President. Accordingly, the negative procedure is 

considered to offer sufficient parliamentary scrutiny.   

Section 109 –– Appeals: granting of leave and assessment of grounds of appeal (inserted section 

31A(1) and (2) of the Court of Session Act 1988) 
 

Power conferred on:  The Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: None 

Provision 

90.  Section 109 introduces a new section 31A into the Court of Session Act 1988. 

Section 31A(1) gives a power to the Court of Session to provide, by act of sederunt, for any 

applications for leave or permission to appeal to the Inner House of the Court of Session, to be 

determined by a single judge of the Inner House.  Section 31A(2) gives a power for the Court of 

Session to provide, by act of sederunt, for any appeal proceedings to be considered initially (and, 

where required, after leave or permission has been granted) by a single judge of the Inner House.  

Further detail on the content of any act of sederunt made to cover either of these matters is then 

set out in section 31A(3). 

Reason for taking power 

91.  This power relates to matters of court procedure, and specifically the 

arrangements for appeals to the Inner House of the Court of Session It will require to cover 

matters of administrative detail and be easily updated, it is considered appropriate that this be a 

matter for provision through rules of court. 
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Choice of procedure 

92.  The Court of Session has various powers to regulate its own procedure by act of 

sederunt.  To preserve the courts from political interference, in accordance with the principle of 

the separation of powers, Acts of Sederunt are not usually subject to Parliamentary scrutiny.  

Section 113 – Appeals from the Sheriff Appeal Court to the High Court  (inserted section 

194ZF of the Criminal Procedure (Scotland) Act 1995) 

Power conferred on:  The High Court 

Power exercisable by: Act of adjournal 

Parliamentary procedure: None 

Provision 

93. The Bill inserts a new Part 10ZA into the Criminal Procedure (Scotland) Act 1995 which 

provides for appeals in criminal cases from the Sheriff Appeal Court to the High Court.  The new 

section 194ZF makes further provision for applications for permission to appeal including how 

they are to be considered and determined.  Subsection (1)(c)(ii) provides for the High Court to 

specify by act of adjournal documents or other information that may be taken as a basis for 

consideration of an application.  Whereas acts of sederunt apply to civil proceedings, rules on 

criminal proceedings are made by act of adjournal. 

Reason for taking power 

94.  As this is a procedural matter relating to appeals from the Sheriff Appeal Court to the 

High Court, secondary legislation by means of rules of court is considered appropriate. 

Choice of procedure 

95.  The High Court has various powers to regulate criminal court procedure by act of 

adjournal.  To preserve the courts from political interference, in accordance with the principle of 

the separation of powers, acts of adjournal are not subject to Parliamentary scrutiny.  

Section 120(2) – The Scottish Courts and Tribunals Service (inserted section 61A of the 

Judiciary and Courts (Scotland) Act 2008) 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Negative  

Provision 

96.  Section 122 renames the Scottish Court Service as the Scottish Courts and 

Tribunals Service (“SCTS”).  It inserts a new section 61A into the Judiciary and Courts 

(Scotland) Act 2008 (“the 2008 Act”), giving the SCTS the function of providing administrative 

support to the Scottish Tribunals (to be established by the Tribunals (Scotland) Bill, if passed by 

the Parliament) and their members.  Subsection 1(c) gives the Scottish Ministers the ability to 

specify by order other tribunals to which the SCTS can provide administrative support.  
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Reason for taking power 

97.  The SCTS will provide administrative support to tribunal jurisdictions once they 

are transferred in to the Scottish Tribunals. In addition, it will provide administrative support to 

those tribunals which it is intended should transfer-in, under the transitional arrangements in 

paragraph 3 of schedule 3 to the Bill.  Where appropriate, the Scottish Ministers will use this 

power to give the SCTS the function of providing support to Tribunals which do not fall into 

either of these categories. This might be for tribunals which it is not intended should transfer-in 

to the Scottish Tribunals or for newly created Tribunals.  

Choice of procedure 

98.  The negative procedure is considered appropriate for adding to the list of tribunals 

which the SCTS supports as this is an operational and administrative matter. 

Section 124(2) – Definition of “family procedings” 

 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative  

Provision 

 

99. This provides that the Scottish Ministers may modify the definition of “family 

proceedings “ as set out in section 124(1). Under schedule 1 of the Bill, “family proceedings” are 

to comprise part of the concurrent jurisdiction of sheriffs and summary sheriffs, further “family 

proceedings” are (in most circumstances) excluded from the application of section 39 of the Bill 

(exclusive competence).    

Reason for taking power 

 

100. The power is required to enable the definition of “family proceedings” to be kept up-to-

date as new types of actions and applications are introduced that are relevant to this area of law.  

It will also allow the Scottish Ministers to make changes if necessary following a review of the 

operation of the provisions in practice. 

 

Choice of procedure 

 

101.  As the definition of “family proceedings” informs the competence of the summary 

sheriff, (whose competence may be varied through subordinate legislation subject to affirmative 

procedure) and has implications for what civil proceedings may be made subject to the 

application of section 39 (the exclusive competence (formerly privative limit) of the sheriff 

court), (which may also be varied by subordinate legislation subject to affirmative procedure) it 

is appropriate that the exercise of this power also be subject to affirmative parliamentary 

procedure. 
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Section 128 – Ancillary provision 

 

Power conferred on:  The Scottish Ministers  

Power exercisable by:  Order made by Scottish statutory instrument  

Parliamentary procedure:  Affirmative/negative  

 

Provision 

 

102. Section 126(1) provides that the Scottish Ministers may by order make freestanding 

ancillary provision, namely incidental, supplementary, consequential, transitional, transitory or 

savings provisions which they consider appropriate for the purposes of, or in connection with, or 

for the purposes of giving full effect to, any provision of the enacted Bill. Subsection (2) 

provides that such an order may modify any enactment, instrument or document (including the 

Bill). 

Reason for taking power 

 

103. This is a complex and technical Bill. The framework which it establishes is intended to 

last for many years. If it is to do so, and to continue to operate effectively, there will inevitably 

be need for provision to be made to take account both of experience in the operation of the Bill’s 

provisions and of changes in the factual and legal environment in which the courts operate. It 

would not be an effective use of Parliament’s time to deal with such matters through subsequent 

primary legislation. It is considered that such matters can be best addressed and fleshed out 

through subordinate legislation. The power is restricted in that it can only be used for the 

purposes of, or in connection with the Bill, or for the purposes of giving full effect to, any 

provision of the Bill. 

Choice of procedure 

 

104. An order under this section is subject to the negative procedure except where it adds to, 

replaces or omits any part of the text of an Act, in which case the order is subject to the 

affirmative procedure. These procedures provide the necessary safeguards with regard to the type 

of legislation which can be made.  

Section 127 – Commencement 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: None 

 
Provision 

 

105. Section 127(2) enables the Scottish Ministers to commence the Bill by conferring a 

power on Ministers, by order, to bring the provisions of the Bill into force on such day as the 

Scottish Ministers appoint.   Section 129(2) provides that such an order may include transitional, 

transitory or saving provision.    
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Reason for taking power 

 

106. It is standard for Ministers to have powers over the commencement of Bills.   It is 

considered appropriate for the substantive provisions of the Bill to be commenced at such a time 

as the Scottish Ministers consider to be suitable. 

Choice of procedure 

 

107. 89. As is now usual for commencement orders, the default laying requirement applies 

(as provided for by section 30 of the Interpretation and Legislative Reform (Scotland) Act 2010). 

Schedule 3, paragraph 3(5) – The Scottish Courts and Tribunals Service 

 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative  

 

Provision 

108.  Paragraph 3(1) of schedule 3 provides for the administration of tribunals by the 

SCTS during the period before the listed tribunals’ jurisdictions are transferred in to the Scottish 

Tribunals under the Tribunals (Scotland) Bill (if that Bill is passed by the Parliament). This also 

provides that until the functions of the listed tribunals are transferred in, the SCTS shall have the 

function of providing administrative support for them as if they already were.  

109.  Paragraph 3(3) provides for people holding the position of President of an existing 

tribunal to be able to act as one of the judicial members of the SCTS under paragraph 2(2)(g) of 

the schedule 3 to the 2008 Act during the period before their tribunals’ jurisdictions are 

transferred in to the Scottish Tribunals.  

110.  Paragraph 3(5) allows the Scottish Ministers by order to add a new reference to a 

tribunal or to an office in that tribunal to these lists, so that the transitional provisions described 

above apply to them. 

Reason for taking power 

111.  Under section 26(2) of the Tribunals (Scotland) Bill, the Scottish Ministers can list new 

tribunals in schedule 1 to that Bill, if the intention is that they should be transferred in to the 

Scottish Tribunals under that Bill. This power allows the Scottish Ministers to apply the 

transitional provisions described above to these newly listed tribunals. 

Choice of procedure 

112.  Orders made under section 26(2) of the Tribunals (Scotland) Bill will be subject to the 

affirmative procedure. As this power will be complementary to the power in section 26(2) of that 

Bill and similarly deals with the decision to transfer in an existing tribunal in to the Scottish 

Tribunals, the affirmative procedure is considered appropriate. 
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Schedule 4, paragraph 12(2) – Public Records (Scotland) Act 1937  

 

Power conferred on:  The High Court 

Power exercisable by: Act of adjournal/Act of sederunt 

Parliamentary procedure: None 

 

Provision 

113.  Paragraph 12(2) of schedule 4 inserts a new section 1A (Sheriff Appeal Court records) 

into the Public Records (Scotland) Act 1937.  This provision is consequential on the creation of 

the new Sheriff Appeal Court.  It allows the High Court and the Court of Session (as appropriate) 

to prescribe the times and conditions for the new court’s records to be transmitted to the Keeper 

of the Records of Scotland. 

Reason for taking power 

114.  This provision mirrors that in section 1 of the Public Records (Scotland) Act 1937 which 

deals with the transmission of High Court and Court of Session records by act of adjournal or 

sederunt (as the case may be).  As it is a procedural matter which relates to the records of the 

Sheriff Appeal Court and ensures that they are preserved on the same basis as the High Court 

and the Court of Session, secondary legislation is considered appropriate. 

Choice of procedure 

115. The High Court and Court of Session have various powers to regulate criminal courts’ 

procedure and civil courts’ procedure by act of adjournal or sederunt respectively.  To preserve 

the courts from political interference, in accordance with the principle of the separation of 

powers, acts of adjournal or sederunt are not subject to parliamentary scrutiny. 
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SP Paper 521 1 Session 4 (2014) 

 
 

Justice Committee 
 

5th Report, 2014 (Session 4) 
 

Stage 1 Report on the Courts Reform (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 

 

SUMMARY OF RECOMMENDATIONS 

1. The Committee is broadly satisfied with the approach taken in this Bill 
to maintain existing arrangements for the structure of sheriff courts in 
Scotland and to streamline the process for altering sheriffdoms and sheriff 
court districts. Given the concerns around recent court closures, the 
Committee endorses the Delegated Powers and Law Reform Committee‟s 
recommendation that the power to create and alter sheriffdoms should be 
subject to affirmative procedure in future and welcomes the Scottish 
Government‟s commitment to bring forward an amendment at Stage 2 to 
introduce this procedural change. 

2. The Committee broadly supports the creation of a new judicial office of 
summary sheriff with a view to allowing sheriffs to concentrate on more 
complex civil work or serious crimes. However, we note witnesses‟ concerns 
that the references within the Policy Memorandum to summary sheriffs 
undertaking the more routine, low value civil cases, is unhelpful and could 
lead to the perception that cases dealt with by the summary sheriff are being 
downgraded and are of lesser importance. Some witnesses suggested that 
this may be particularly true of cases involving domestic abuse, forced 
marriage, and the custody of children, while others disagreed. The 
Committee asks the Scottish Government to respond to these concerns.    

3. The Committee notes that it will take around 10 years before the full 
complement of summary sheriffs is in place. We agree with witnesses that it 
need not make a difference whether a case is being dealt with by a sheriff or 
summary sheriff so long as they are trained and experienced in the 
particular areas for which they are responsible. We note that the Judicial 
Appointments Board for Scotland is considering carefully the breadth of 
specialist skills and assessment processes needed for the new position and 
that an implementation working group of the judicial structures project has 
been established to look at these and other issues. We would welcome 
regular updates on how this work is progressing. 
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4. The Committee notes the recent announcement by the Lord President 
that judges sitting in the Inner House of the Court of Session will no longer 
wear robes and wigs when hearing civil appeals. We also note that summary 
sheriffs may also be employed on a part-time basis.   

5. The Committee accepts that part-time sheriffs should be available to 
cover emergencies, absence and illness, particularly in the remote areas of 
Scotland. However, we agree with the Lord President that part-time sheriffs 
should not become a routine part of the day-to-day complement of the 
sheriff court. We therefore urge the Scottish Government to monitor closely 
the effects of removing the cap on the number of part-time sheriffs as 
provided for in the Bill.  

6. The Committee notes the key role that honorary sheriffs play in dealing 
with urgent business in rural areas where a sheriff may not be available. 
While we agree with the policy intention of the Bill that the position of 
honorary sheriff should be abolished, with a view to ensuring that 
everywhere in Scotland has access to a legally qualified judiciary, we seek 
assurances that rural and remote areas will not be disadvantaged by this 
approach. We accept that abolition of honorary sheriffs cannot be achieved 
overnight as it will depend on alternative judicial arrangements and 
technological advancements being put in place, however, we seek an 
indication from the Scottish Government as to the expected timetable for 
their removal, including proposals related to their current workload.  

7. The Committee supports the provisions in the Bill relating to sheriff 
specialisation and considers that it will, as expected, ensure a level of 
consistency in decision-making and more efficiency in the court process 
provided that the necessary training and resources are put in place. We note 
the Lord President‟s view that specialisms could be managed in such a way 
as to enable access in remote areas as well as in the major courts; however, 
we seek clarification as to how this might work in practice.    

8. The Committee supports the proposal to increase the limit of privative 
jurisdiction of the sheriff court in order to free up the Court of Session to 
deal with the most complex and serious cases and to ensure that the civil 
court system works more efficiently and economically.  

9. While we accept that this policy intention may only be achieved by a 
significant increase in the privative jurisdiction limit, we have some 
concerns regarding the robustness of the data on which the proposed limit 
of £150,000 is based, for example, references made to anonymous data is 
not satisfactory. The Committee notes the evidence on this point, which 
seemed anecdotal rather than empirical, and considers that it would be 
helpful for empirical evidence to be made available.  

10. On balance, we consider that the proposed increase in the privative 
jurisdiction of the sheriff court from £5,000 to £150,000 may be too great a 
leap. We therefore recommend that the Scottish Government introduces a 
lower limit. We further note the limits in place elsewhere.   
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11. On the question of whether or not the privative jurisdiction of the sheriff 
court should be the same for commercial cases as for personal injury cases, 
the Committee notes the lack of empirical evidence with regard to 
commercial cases and is unable therefore to form a view on whether the 
limits should be identical. In the absence of a Scotland-wide specialist 
commercial court, this issue deserves more consideration. 

12. The Committee considers that a lower limit for the privative jurisdiction 
of the sheriff court (as recommended earlier in this report) may alleviate 
many of the witnesses‟ concerns regarding access to justice and the impact 
on the independent bar in Scotland.  

13. We also consider that the test for granting sanction for counsel to be 
key to ensuring access to justice for those parties who are involved in 
serious and complex cases below the privative jurisdiction threshold in 
ensuring they can receive the best legal representation. We would therefore 
be concerned if, as suggested by some witnesses, there was any move to 
apply the current test more stringently.  

14. We also note the support of witnesses for Sheriff Principal Taylor‟s 
recommendation that the test for granting sanction for counsel should be 
expanded to include a general test of reasonableness and the need to have 
regard to the resources deployed by the other party to the case, i.e. „equality 
of arms‟. We welcome the Scottish Government‟s commitment to respond to 
Sheriff Principal Taylor‟s recommendations prior to Stage 2 proceedings on 
this Bill and recommend that it brings forward an amendment to the Bill to 
introduce the new test proposed.  

15. The Committee notes that the Scottish Government is in discussions to 
establish whether there are any steps it can take to mitigate the effects of 
section 69 of the Enterprise and Regulatory Reform Act 2013 and welcomes 
this approach. We would welcome an update on progress with these 
discussions in due course. 

16. The Committee considers that the test for remitting cases is a 
necessary safeguard in ensuring that, whatever the level of the sheriff 
court‟s privative jurisdiction, the most complex and serious cases can still 
be heard in the most appropriate court with the most appropriate level of 
legal representation. However, we heard compelling evidence that the test to 
be applied in the Bill is too high, and in particular the possibility that the 
provision to allow the court to take into account the business and 
operational needs of the court could be in breach of the ECHR. We find this 
concerning and therefore welcome the Scottish Government‟s decision to 
lodge an amendment at Stage 2 to remove the provision relating to business 
and operational needs from the Bill. 

17. We consider it essential that the test for remit of cases is set at a level 
that does not unnecessarily prohibit complex cases from reaching the Court 
of Session. We therefore welcome the Scottish Government‟s commitment 
to reconsidering the test in the Bill, with a view to bringing forward 
amendments at Stage 2. 
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18. The Committee welcomes the proposal to establish a specialist 
personal injury court as part of a package of measures to ensure that cases 
are heard in the most appropriate courts. We do, however, note the concerns 
of some witnesses regarding the capacity of the new court. We therefore 
recommend that the personal injury court is established prior to the new 
level of privative jurisdiction being introduced to ensure that the court is 
fully equipped with the necessary electronic and administrative systems to 
ensure it can work effectively from day one.  

19.  The Committee notes that parties will still have the option of raising a 
claim in their local sheriff court or the new personal injury court and seeks 
further clarification as to how this will work in practice, along with an 
estimation of the number of cases expected to be raised in local sheriff 
courts and in the new court. 

20. The Committee considers that the establishment of a nationwide Sheriff 
Appeal Court, with decisions binding on sheriffs and justices of the peace 
across Scotland, is a welcome step and may lead to greater efficiencies. The 
Committee does, however, note the opposition of the Faculty of Advocates 
to the establishment of this Court and calls on the Scottish Government to 
respond to the specific concerns about limited circumstances for appeal to 
the Inner House and the existence of two separate judicial structures. 

21. The Committee calls on the Scottish Government to respond to the 
request of the Sheriffs‟ Association that criminal appeals in the Sheriff 
Appeal Court ought to be heard by sheriffs experienced in criminal work 
sitting alongside the sheriff principal. 

22. The Committee notes the concerns expressed by the Association of 
Personal Injury Lawyers, and the view of the Scottish Civil Courts Review, 
about the judicial hierarchy of sheriffs hearing appeals. Whilst the 
Committee notes the comments of the Minister, it considers that, on 
balance, all appeals ought to be heard by sheriffs principal, as their 
judgment is binding Scotland-wide. We note that in more complex cases 
there would be three on the bench. 

23. The Committee welcomes the Bill‟s provision to allow more than one 
sitting of the Sheriff Appeal Court to take place at the same time, and at 
different places. The Committee agrees with the Scottish Civil Courts Review 
that civil appeals should be heard in the sheriffdom from which they 
emanate.  

24. The Committee notes the changes to civil appeals provided for in the 
Bill. While noting the concerns expressed about the limitations this places 
on appeals to the Court of Session and Supreme Court, the Committee 
broadly welcomes these reforms.   

25. The Committee notes the petitioner‟s concern to correct what she 
perceives to be a flaw in the system in relation to appeals to the Supreme 
Court and considers that the provisions of section 111 of the Bill would 
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appear to put party litigants and those with legal representation on an equal 
footing.  

26.   The Committee notes the concerns of Justice Scotland about the 
appeal to proceed provisions in Part 5. The Committee draws these 
concerns to the Scottish Government‟s attention and invites it to reflect on 
whether section 113 should be amended to allow for more circumstances 
where the period for appealing can be extended. 

27. The Committee welcomes the changes to civil and criminal appeals 
provided for in Parts 4 and 5 of the Bill. 

28. The Committee is broadly content with the proposals in the Bill to 
continue allowing civil jury trials and for these to be extended to the 
personal injury court. 

29. The Committee welcomes the proposals to replace summary cause and 
small claims procedures with one new simple procedure for cases under the 
value of £5,000 aimed at improving accessibility for users. We also support 
the intention set out in the Policy Memorandum that court rules for simple 
procedure will be based on a problem-solving or interventionist approach to 
assist parties in settling their disputes expeditiously. 

30. The Committee notes the views of Which? that the monetary limit for 
simple procedure should be set at £10,000 in line with the small claims limit 
in England and Wales. However, we accept that the Scottish Government 
concluded that it would to be premature to introduce a higher limit and 
welcome its commitment to keep the matter under review.  

31. Given concerns raised in evidence by the Sheriffs Association, the 
Committee asks the Scottish Government to consider amending the wording 
at section 72(b) of the Bill to read „facilitate negotiation between‟ rather than 
„negotiate with‟ in order to maintain the independence of the judiciary. 

32. The Committee notes the views of several witnesses that Scotland does 
not currently have the same issues in respect of volume of cases for judicial 
review as England and Wales and that the introduction of a three month time 
limit for bringing applications for judicial review may be overly restrictive. 

33. The Committee also notes the view of the Lord President that three 
months is a reasonable time limit and that there are appropriate safeguards 
built into section 27A. 

34. The Committee considers that those applying section 27A should do so 
with discretion and flexibility, balancing the rights of the party challenging 
decisions with the requirement for the public body to implement those 
decisions. 

35. The Committee recognises that some concerns have been raised over 
the requirement for the Court to grant permission in judicial review cases, 
but considers that these concerns are interlinked with concerns over the 
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three month time limit. Whilst the Committee remains to be convinced that 
this additional stage is absolutely necessary, it welcomes the reassurances 
of the Lord President that its introduction is important to prevent petitions 
going forward that lack probable cause.  

36. The Committee welcomes the codification of the test of “standing” in 
judicial review cases, set out in the Bill. The Committee also invites the 
Scottish Government to consider further the points made in evidence that 
guidance should be provided on the meaning of “real prospect of success”.1 

37. The Committee notes the concerns expressed by the Law Society of 
Scotland that the Scottish Legal Aid Board will use the reforms to make 
changes in practice to the granting of legal aid, but notes the Scottish Legal 
Aid Board‟s assurances on the record that this will not be the case.  

38. The Committee notes the differences between the requirements of the 
Aarhus Convention and the scope of judicial review in Scots Law. The 
Committee is sympathetic to calls for the introduction of an environmental 
tribunal for Scotland. 

39. The Committee notes the views of some witnesses that the Bill does 
not go far enough in embedding alternative dispute resolution (ADR) within 
the civil court system. While we do not accept that parties should be 
mandated to undertake ADR, we consider that it plays an important role in 
facilitating the settlement of cases where appropriate. We believe that in-
court advice and guidance on the use of ADR and how it may be accessed 
should be more available across Scotland. The Committee therefore seeks 
further information from the Scottish Government on the steps it is taking to 
promote use of ADR where appropriate to ensure that opportunities for non-
court settlements are encouraged.  

40. The Committee supports the proposal to merge the Scottish Court 
Service and Scottish Tribunals Service. While we welcome this attempt to 
increase the independence of tribunals from the Scottish Ministers, we 
recommend that the joint board of the Scottish Courts and Tribunals Service 
should include representation from the tribunal sector to ensure that the 
new organisation recognises the specialist nature of tribunals. 

41. The Committee is persuaded that the proposals in the Bill should be 
adopted as a package in line with the recommendations of the Scottish Civil 
Courts Review.  

42. The Committee notes the concerns of witnesses regarding the capacity 
of the personal injury court and sheriff courts to take on 2,700 cases from 
the Court of Session. While we accept that a large proportion of these cases 
will not go to proof, sufficient time and capacity will be required to deal with 
the settlement of such cases. We also question whether sufficient time has 
passed to assess the impact of recent and planned sheriff court closures on 
business in the sheriff court to provide confidence that further additional 

                                            
1
 Axiom Advocates. Written submission, page 9. 
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business can be accommodated. We therefore seek further information on 
where capacity will be lost as a result of court closures and how that can be 
dealt with in the other local courts, as well as plans to ensure a further 3% 
capacity on top of this.  

43. The Committee notes the concerns of witnesses that no new resources 
have been made available to implement the extensive reforms set out in the 
Bill. While we understand that the number of cases moving from the Court of 
Session to the sheriff court are expected to stay largely the same, we remain 
to be convinced that the new procedures will have no financial impact 
overall. We therefore recommend that the Scottish Government continues to 
monitor implementation of these reforms to ensure adequate resources are 
in place. 

44. The Committee also notes the claim that, as a result of the reforms, 
significant savings will accrue to the Scottish Government rather than the 
Scottish Court Service, in terms of judicial salaries. We therefore seek 
clarification whether it is intended that those savings will be used to benefit 
the civil justice system or whether they will be used to fund spending in 
other departments.  

45. We note the evidence from the Scottish Legal Aid Board that the 
expected savings on the amount spent by counsel will depend on the 
number of cases coming through. We invite the Scottish Government to 
respond to these comments. 

46. The Committee seeks assurances that there will not be a substantial 
rise in the level of court fees to pay for the reforms in the Bill and will  
monitor closely the outcome of the next consultation on fees in 2015 and 
consequent statutory orders.  

47. The Committee also asks the Scottish Government to reflect on the 
Scottish Civil Justice Council‟s suggestion that the Bill should be used to 
clarify the SCJC‟s functions in relation to the preparation of fees 
instruments. 

48. The Committee supports the general principles of this Bill. Our 
recommendations aimed at improving certain aspects of the Bill are set out 
in the main body of this report.   

INTRODUCTION 

49. The Courts Reform (Scotland) Bill was introduced in the Scottish Parliament 
on 6 February 2014 by the Cabinet Secretary for Justice, Kenny MacAskill. The 
Parliamentary Bureau designated the Justice Committee as lead committee in 
consideration of the Bill at Stage 1 on 18 February 2014. 

50. The Justice Committee issued a call for written evidence seeking views on 
the proposals contained in the Bill on 18 February. 71 written submissions and six 
supplementary submissions were received. The Committee took evidence on the 
Bill over five meetings between 18 March and 29 April, hearing from a range of 
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justice bodies, victims‘ groups, unions, and experts on human rights, personal 
injury, family law, immigration and environmental issues, as well as from the Lord 
President, Sheriff Principal James Taylor and the Minister for Community Safety 
and Legal Affairs.  

51. The Finance Committee received 11 responses to its call for views in relation 
to the Financial Memorandum on the Bill. It also heard from the Faculty of 
Advocates, Association of Personal Injury Lawyers (APIL) and the Scottish 
Government‘s Bill Team on 26 March. The Finance Committee‘s report2 on the 
Financial Memorandum was published on 7 April 2014. The Delegated Powers 
and Law Reform Committee published its report3 on the Delegated Powers 
Memorandum on the Bill on 23 April 2014.  

BACKGROUND TO THE BILL  

Civil Justice Advisory Group 

52. In November 2005, the Civil Justice Advisory Group led by Lord Coulsfield 
recommended that a review of the civil justice system in Scotland be carried out to 
examine the following issues:  

 the problem of disproportionate costs, particularly in relation to cases of 
relatively low financial value; 

 the relationship between civil and criminal business and its impact on the 
organisation and administration of the courts; 

 whether there was a need for specialisation among courts or judges and 
the manner in which specialisation might be organised; 

 whether the conduct of court business could be improved by increasing 
the role of courts in case management; 

 the way in which lawyers‘ remuneration is assessed and particularly its 
impact on the costs recoverable in litigation, and 

 whether enforcement of court judgements can or should be left to the 
parties or whether there should be a public role in ensuring that 
judgements are observed.4  

53. The first four of these issues were considered by the Scottish Civil Courts 
Review (see section below), the fifth was considered as part of the Review of the 

                                            
2
 Scottish Parliament Finance Committee (2014). Report on the Financial Memorandum of the 

Courts Reform (Scotland) Bill. Available at: 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/75327.aspx  
3
 Scottish Parliament Delegated Powers and Law Reform Committee. 29

th
 Report, 2014 (Session 

4). Report on the Courts Reform (Scotland) Bill. Available at: 
http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/Reports/suR-14-29w.pdf  
4
 Courts Reform (Scotland) Bill. Policy Memorandum (SP Bill 46-PM), Session 4 (2014), paragraph 

5. Available at: 
http://www.scottish.parliament.uk/S4_Bills/Courts%20Reform%20(Scotland)%20Bill/b46s4-introd-
pm.pdf  
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Expenses and Funding of Civil Litigation in Scotland, and the final issue was taken 
forward in part through the Bankruptcy and Diligence (Scotland) Act 2007.5 

Scottish Civil Courts Review 

54. The Policy Memorandum states that ―the policy objective of the Bill is to 
address the problems identified in the Scottish Civil Courts Review headed by 
Lord Gill, the then Lord Justice Clerk, and now the Lord President of the Court of 
Session‖.6    

55. The Scottish Civil Courts Review (SCCR) was established in February 2007 
by the then Minister for Justice, Cathy Jamieson, with the following remit:  

―To review the provision of civil justice by the courts in Scotland, including 
their structure, jurisdiction, procedures and working methods, having 
particular regard to: 

 the cost of litigation to parties and to the public purse; 

 the role of mediation and other methods of dispute resolution in relation 
to the court process; 

 the development of modern methods of communication and case 
management, and 

 the issue of specialisation of courts or procedures, including the 
relationship between the civil and criminal courts. 

 
and to report within two years, making recommendations for changes with a 
view to improving access to civil justice in Scotland, promoting early 
resolution of disputes, making the best use of resources, and ensuring that 
cases are dealt with in ways which are proportionate to the value, importance 
and complexity of the issued raised.‖7  

56. A project board led by Lord Gill and comprising Lord McEwan, Sheriff 
Principal James Taylor and Sheriff Mhairi Stephen took forward the review, 
assisted by a policy group8 with particular knowledge and expertise in various 
aspects of civil justice. 

57. The SCCR launched a consultation in November 2007 which received over 
200 responses. The SCCR‘s report published in September 2009 highlighted a 
number of themes emerging from the consultation responses, including:  

 the pressure of criminal business and the impact this has on the quality 
of civil justice in terms of delay and judicial continuity; 

 the need for a greater degree of judicial specialisation; 

 the hierarchy of the courts and appropriate use of judicial resources; 

 over reliance on temporary resources; 

                                            
5
 Policy Memorandum, paragraph 6. 

6
 Policy Memorandum, paragraph 2.  

7
 Policy Memorandum, paragraph 9. 

8
 The policy group was comprised of the Hon Lord Hodge, Sheriff Principal Edward Bowen QC, 

Sheriff Charles Stoddart, Dr Kirsty Hood, Nick Ellis QC, Robert Carr, Lindsay Montgomery, Sarah 
O‘Neill, Ewan Malcolm, Norman McFadyen and David Forrester. 
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 the need for effective case management and reformed procedures; 

 investment in information technology; 

 party litigants and a new forum or method of dealing with lower value 
cases, and 

 problems relating to the cost and funding of litigation.9 
 

58. The report concluded that Scottish civil courts provide a service to the public 
that is ―slow, inefficient and expensive‖ and that ―minor modifications to the status 
quo are no longer an option‖.10 All 206 recommendations were unanimously 
agreed by all members of the Review Board.11 The report describes the 
recommendations as ―a mixture of structural and functional reforms to address the 
problems we have identified‖,12 which include:  

 raising the threshold below which most actions must be raised in the 
sheriff court (known as privative jurisdiction of that court) to £150,000, 
with the aim of ensuring that low value litigation is effectively removed 
from the Court of Session;  

 creating a new national Sheriff Appeal Court to allow a consistent and 
coherent body of case law; 

 establishing a specialist personal injury court with an all-Scotland 
jurisdiction in Edinburgh sheriff court, but with the continued right of any 
personal injury claimant to sue in any sheriff court having jurisdiction, and 
extending the right to a civil jury trial to proceedings in the new court; 

 creating a new level of professional judicial officer in the sheriff court – 
the district judge – with jurisdiction to hear all actions with a value of 
£5,000 or less and a number of other cases, such as mortgage 
repossession actions and appeals and referrals from children‘s 
hearings.13 Criminal cases dealt with by the district judge would be 
programmed as far as possible to be heard on days when civil business 
was not being heard; 

 greater specialisation of sheriffs in crime, general civil, personal injury, 
family and commercial and increased powers for judges to fix the manner 
and timescales in which a case would be dealt with by the court, and 

 increased support for party litigants through simpler court rules, better 
on-line information, in-court advice services and provision for lay 
representation and modernisation of court procedure to allow, for 
example, multi-party (or ‗class‘) actions. 

                                            
9
 Scottish Civil Courts Review (2009). Report of the Scottish Civil Courts Review, Volume 1, 

paragraph 3. Available at: http://www.scotcourts.gov.uk/docs/default-source/civil-courts-
reform/report-of-the-scottish-civil-courts-review-vol-1-chapt-1---9.pdf?sfvrsn=2  
10

 Policy Memorandum, paragraph 2. 
11

 Policy Memorandum, paragraph 10. 
12

 Report of the Scottish Civil Courts Review, paragraph 29. 
13

 The district judge would have concurrent jurisdiction with the sheriff in relation to family actions. 
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Scottish Government consultation 

59. On 27 February 2013, the Scottish Government published ‘Making Justice 
Work – Courts Reform (Scotland) Bill – a consultation paper’, which sought views 
on a draft Bill, noting that ―the case for reform of the civil courts was already well 
established through the 2007 findings of the Civil Justice Advisory Group led by 
Lord Coulsfield and the 2009 Scottish Civil Courts Review led by Lord Gill‖.14 

60. The Scottish Government consultation received 115 responses. An analysis 
of the consultation responses found that ―there was very clear majority support for 
almost all proposals and concepts detailed in the consultation‖.15  

Review of the Expenses and Funding of Civil Litigation in Scotland 

61. In 2011, the Scottish Government asked Sheriff Principal James Taylor to 
undertake a review of the expenses and funding of civil litigation in Scotland. The 
remit was ―to review the costs and funding of civil litigation in the Court of Session 
and Sheriff Court in the context of the recommendations of the Scottish Civil 
Courts Review, and the response to that review‖.16 Sheriff Principal Taylor 
reported his findings in 2013, including that: 

 solicitors in Scotland should be able to enter into ―damages-based 
agreements‖ (also known as ―contingency fees‖) allowing them to take a 
percentage of a client‘s damages award if the case was won (on the 
basis that no fee would be charged if the case was lost)17;  

 ―one way costs shifting‖ should operate in most circumstances in 
personal injury cases (including clinical negligence), meaning that the 
pursuer (usually an individual) would not be responsible for paying the 
defender‘s legal costs if the pursuer lost but that the defender would 
remain liable for the pursuer‘s legal costs if the defender lost;  

 it should remain possible for solicitors in Scotland to pay referral fees to 
third parties for the referral of business (subject to regulation). This 
practice is banned in England and Wales;  

 claims management companies operating in Scotland should be 
regulated; 

 pilot schemes should be established to allow quicker and more realistic 
assessment of legal expenses in commercial cases and that judges‘ case 
management powers should be used to actively manage expense at 
each stage of an action;  

 a system of fixed fees (where the legal expenses that are recoverable 
are set at a fixed amount depending on the value of the claim) should be 

                                            
14

 Policy Memorandum, paragraph 14.  
15

 Policy Memorandum, paragraph 15. 
16

 Taylor Review (2013). Review of Expenses and Funding of Civil Litigation in Scotland, page 1. 
Available at: http://scotland.gov.uk/Resource/0043/00433831.pdf. 
17

 Solicitors in Scotland can currently enter into ―speculative fee arrangements‖ 
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introduced for the new ‗simplified‘ procedure18 recommended by Lord 
Gill, and 

 ―protective expenses orders‖ (limiting a person or group‘s liability for the 
other party‘s legal expenses to a specific figure) should be available in 
cases raising a matter of public interest.19 

62. The Committee notes that, at the time of writing this report, the Scottish 
Government has yet to respond to Sheriff Principal Taylor‘s review. During an 
evidence session with the Minister for Community Safety and Legal Affairs which 
took place on 29 April, Cameron Stewart, Bill Team leader, confirmed that the 
response would be published prior to Stage 2 proceedings on the Bill.20 It is 
essential that the response is available well in advance of Stage 2. 

63. A number of witnesses commented on the overlap between some of Sheriff 
Principal Taylor‘s recommendations and the provisions in this Bill and these 
comments are therefore explored under relevant sections of this report. It would 
clearly have been preferable for the Committee to have had the Scottish 
Government‘s response during the Stage 1 process of the Bill.  

Provisions in the Bill 

64. The policy objective of the Bill is to ―address the problems identified in the 
Scottish Civil Courts Review‖. The Bill is in eight parts and its main provisions 
include: 

 an increase in the jurisdiction of the sheriff court so that most cases with 
a value of £150,000 or less must be heard there rather than in the Court 
of Session; 

 increased sheriff specialisation, both in the form of specialisation by 
individual sheriffs and specialist courts, including a specialist personal 
injury court; 

 creation of a new judicial tier known as the ―summary sheriff‖, who will 
deal with less serious criminal cases and less complex civil matters; 

 creation of a Sheriff Appeal Court to hear appeals from the decisions of 
sheriffs in civil and summary criminal matters; 

 changes to judicial review procedure, including the introduction of a three 
month time limit for judicial review petitions, and 

                                            
18

 The ‗simplified procedure‘ is for simpler, lower value claims. It is envisaged that this will cover 
those cases dealt with under small claims or summary cause procedure at the moment. It is called 
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19

 Scottish Parliament Information Centre. (2014) Courts Reform (Scotland) Bill. SPICe Briefing 
14/23, pages 10-11. Available at: 
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 changes to court procedures including the creation of a new ‗simple 
procedure‘ to replace small claims and summary cause procedure. 

65. The Policy Memorandum suggests that the Bill will establish the framework 
for the civil courts in Scotland within which the detailed arrangements from the 
SCCR may be made by court rules.21 Some of the recommendations in the SCCR 
have already been implemented, including creation of a Scottish Civil Justice 
Council (SCJC) in 2013 which, the Scottish Government states, ―now stands ready 
to draft and recommend the necessary rules of court to the Lord President as soon 
as the Bill is enacted‖.22 The SCJC Rules Rewrite Group published an interim 
report23 on 28 March 2014 setting out the vision and objectives of the new rules, 
how they should be drafted and priority areas for implementation, including some 
of the areas in this Bill.  

SHERIFF COURTS 

Sheriffdoms, sheriff court districts and sheriff courts 

Overview of provisions 
66. The policy objective of Chapter 1 of the Bill is to retain the existing structure 
of sheriff courts in Scotland.24 The Policy Memorandum states that the Scottish 
Government ―has accepted the view of the SCCR that there is merit in continuing 
to manage the business of the sheriff court on a regional basis with the 
administration of the business being directed by sheriffs principal‖.25 Section 1 
therefore replicates present arrangements. 

67. The current process for altering sheriffdoms and sheriff court districts 
involves consultation by the Scottish Court Service (SCS), the making of an order 
by the Scottish Ministers, and consent by the Lord President after further 
consultation with, for example, sheriffs principal. In the Explanatory Notes on the 
Bill, the Scottish Government argues that this process is ―bureaucratic and not well 
sequenced‖.26 Section 2 of the Bill therefore proposes a streamlined process 
where the Scottish Government would consult interested parties before seeking 
the Lord President‘s agreement to submit a proposal to the Scottish Ministers to 
make an order. The Scottish Government suggests that these provisions 
―endeavour to make the process more straightforward‖.27  

68. In its report on the Delegated Powers Memorandum on the Bill, the 
Delegated Powers and Law Reform (DPLR) Committee highlighted that section 2 
also enables Ministers to open new sheriff courts, change the location of sheriff 
courts and to close sheriff courts. It recommended therefore that, given the 
significant effect of court closures and other alterations on court users and the 
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 Policy Memorandum, paragraph 10.  
23

 Scottish Civil Justice Council (2014). Interim Report of the Rules Rewrite Group, page 35. 
Available at: http://www.scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/scjc-
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implications for access to justice, the power to create and alter sheriffdoms should 
be subject to affirmative rather than negative procedure.28 The Scottish 
Government accepted this recommendation and has committed to bring forward 
an amendment at Stage 2 to effect this procedural change.29   

Sheriffdoms, sheriff court districts and sheriff courts: recommendations 
69. The Committee is broadly satisfied with the approach taken in this Bill 
to maintain existing arrangements for the structure of sheriff courts in 
Scotland and to streamline the process for altering sheriffdoms and sheriff 
court districts. Given the concerns around recent court closures, the 
Committee endorses the Delegated Powers and Law Reform Committee‟s 
recommendation that the power to create and alter sheriffdoms should be 
subject to affirmative procedure in future and welcomes the Scottish 
Government‟s commitment to bring forward an amendment at Stage 2 to 
introduce this procedural change. 

Summary sheriffs 

Overview of provisions 
70. The SCCR recommended that, ―to eliminate delay and interruptions to civil 
business in the sheriff court and to provide a more targeted service in lower value 
cases, there should be a new level of professional judicial officer in the sheriff 
court: the district judge‖.30 It proposed that district judges would also have 
jurisdiction to deal with summary criminal business, ensuring that sheriffs could 
concentrate on more complex civil work and more serious crimes.31  

71. Section 5 of the Bill introduces a new judicial office along the lines proposed 
by the SCCR, but uses the term ‗summary sheriff‘ rather than ‗district judge‘. The 
Scottish Government states that ―the name reflects at least part of the intended 
jurisdiction of the new judicial officers, including summary criminal and civil cases 
which were dealt with under summary cause procedure (as well as small 
claims)‖.32 The same rules on qualifications and appointments would apply to both 
sheriffs and summary sheriffs, i.e. candidates must be legally qualified for ten 
years and appointment is by Her Majesty on the recommendation of the First 
Minister (after consultation with the Lord President).  

72. Summary sheriffs would have jurisdiction over civil matters listed in schedule 
1 of the Bill, including:  

 proceedings under the new ‗simple procedure‘ (which is discussed later 
in this report); 

 family proceedings; 

 children‘s hearing proceedings; 

 forced marriage proceedings; 

 certain domestic abuse proceedings; 

                                            
28

 Delegated Powers and Law Reform Committee Report on Courts Reform (Scotland) Bill, page 4. 
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 Delegated Powers and Law Reform Committee Report on Courts Reform (Scotland) Bill, page 4. 
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 Scottish Civil Courts Review report, paragraph 37. 
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 Scottish Civil Courts Review report, paragraph 37. 
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 adoption proceedings; 

 warrants of citation (to appear in court) and interim orders; 

 certain diligence proceedings (action taken to enforce the payment of 
debts), and 

 proceedings in relation to time to pay directions/orders under sections 1 
and 5 of the Debtors (Scotland) Act 1987 (allowing extra time to pay off a 
debt).  

 
73. Summary sheriffs would also have jurisdiction to deal with criminal matters 
heard under summary procedure, which the Scottish Government estimates would 
constitute 70% of their work.33 The Policy Memorandum suggests that sheriffs and 
summary sheriffs would have concurrent jurisdiction over the matters listed above, 
in particular because, in some rural areas, there may not be enough work for both 
a summary sheriff and sheriff to be deployed.34 It would be for the sheriffs principal 
to allocate cases, and court rules would be drawn up under the powers in sections 
96 and 97 of the Bill to allow for the transfer of cases between summary sheriffs 
and sheriffs, for example, where a case turns out to be more complex than it first 
appeared.35 

74. The Financial Memorandum (FM) indicates that there would be a phased 
introduction of summary sheriffs over a 10-year period, with one summary sheriff 
being appointed as each sheriff retires. Based on retirement profiles, around six 
sheriffs would be expected to leave the bench each year until a full complement of 
60 summary sheriffs were in place in the 10th year. The FM concluded that the 
potential savings to the judicial salaries budget would increase by £0.2m each 
year, until the full complement of 60 is in place and savings ―plateau‖ at around 
£2.0m per annum.36  

General views on summary sheriffs 
75. There was general support for creation of a new judicial office as provided for 
in the Bill, for example, from the Faculty of Advocates37 and Compass 
Chambers38. A few, however, were completely opposed to the measure, for 
example, Keith Stewart QC suggested that ―the creation of a new inferior form of 
sheriff … multiplies the tiers of the court system in a manner which will cause 
appeals to proliferate, increasing delay and cost‖. He added that ―the suggestion 
that cases are dealt with inefficiently as a result of being heard by ‗over-qualified‘ 
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judges39 … is an odd concern: the more qualified a judge is, the better, at any 
level‖.40  

76. Other witnesses had concerns about particular aspects of the proposal and 
these are considered below.  

The term ‘summary sheriff’ 
77. There was some concern amongst witnesses regarding use of the term 
‗summary sheriff‘. For example, the Law Society of Scotland argued that the term 
would be ―misleading for the public and for those who work in the justice system‖, 
as it does not adequately reflect their jurisdiction over civil matters, as well as 
summary (criminal) business.41 Brian Heaney, an advocate, was also opposed to 
the term, suggesting that ―the title ‗summary sheriff‘ is clumsy and undignified 
[and] diminishes the office and office holder by emphasising what the holder is not 
– i.e. he or she is not a ‗real‘ or ‗full sheriff‘‖.42 

78. Both respondents proposed alternatives, the Law Society arguing that the 
terms ‗senior sheriff‘ and ‗sheriff‘ would be less confusing43, and Mr Heaney 
suggesting ‗magistrate‘, ‗magistrate judge‘ or ‗baillie‘44. 

Jurisdiction  
79. A number of witnesses expressed concern regarding the references in the 
Policy Memorandum to summary sheriffs undertaking the more routine, low value 
civil cases45 when in fact many of the cases to be dealt with by summary sheriffs 
may cover complex or serious issues. Cases involving children and divorce are 
not, according to Paul Brown of the Legal Services Agency, low value cases. He 
went on to argue that ―I have no problem with saying that summary sheriffs could 
deal with them, providing that they have the training, specialism and professional 
background … however, the vocabulary distorts the view with which one looks at 
those new posts, and that needs to be changed‖.46  

80. Other witnesses, such as Scottish Women‘s Aid (SWA), expressed concern 
regarding the actual competencies listed under schedule 1 and section 44. SWA 
argued that this approach is a ―downgrading and de-prioritisation of how domestic 
abuse-related civil and criminal cases involving children are dealt with‖ and 
suggested that all summary criminal proceedings and civil proceedings involving 
domestic abuse, forced marriage, or children, should remain with sheriffs.47 In oral 
evidence, Louise Johnson of SWA added that ―doing what is referred to as ‗lower-
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value‘ cases would depreciate the public‘s and—more to the point—the litigants‘ 
and participants‘ views of such cases‖.48 

81. The Law Society of Scotland also questioned whether domestic abuse and 
forced marriage proceedings should be within the competence of summary 
sheriffs, and argued that adoption and permanence should be removed altogether 
from the family proceedings in schedule 1 as, ―simply, these cases are too 
important to be dealt with at the lowest level‖.49  

82. When asked whether she would prefer a summary sheriff or sheriff to deal 
with family law cases, Karen Gibbons of the Family Law Association (FLA) told the 
Committee that ―in fact it does not really matter whether they are summary sheriffs 
or sheriffs as long as they are experienced and have knowledge of family cases; 
that is the most important thing‖.50 

83. In its written submission, the Judicial Appointments Board for Scotland said 
that it ―remains concerned about the distinctions between the two offices [of sheriff 
and summary sheriff]‖ and that it ―will need to consider carefully the breadth of 
specialist skills and ensure that its assessment processes are revised as 
necessary‖. It has therefore agreed to join the implementation working group of the 
judicial structures project, which has been formed to assist the Lord President and 
sheriffs principal in introducing the new judicial tier and related changes. 51  

Timescale  
84. Some witnesses suggested that the introduction of summary sheriffs should 
begin sooner than planned. For example, Lauren Wood of Citizens Advice 
Scotland argued that, ―if [summary sheriffs] are recruited as sheriffs retire over a 
period of 10 years, there is a very real danger that people in different parts of the 
country will have quite different access to justice, depending on their postcode 
[and] that is to be avoided‖.52 Noting that it could take 10 years to have the right 
complement of sheriffs and summary sheriffs in place, Sheriff Lindsay Wood said 
he was ―not quite sure how that will play out and the situation will vary from one 
court to the next‖53 He added that ―I suppose one approach would be to offer 
packages to sheriffs to go early; that might accelerate things‖.54 

85. Eric McQueen of the Scottish Court Service confirmed that ―the move to what 
we might see as the optimum level of summary sheriffs could take anywhere 
between five and 10 years [but] clearly, most of that will be dependent on the 
retirement profile of the existing sheriffs‖. He added that he expected a higher 
number in the first year as stipendiary magistrates transfer, but ―after that, we 
expect a steady number—about 10 each year—to come in until we reach about 60 
summary sheriffs‖.55 
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86. However, the Minister for Community Safety and Legal Affairs told the 
Committee that ―the one-in, one-out description is slightly misleading‖. She said 
that she ―would not want people to think that we are automatically going to appoint 
a summary sheriff when a sheriff retires, as the situation will have to be looked at 
case by case‖.56 She added that, as it would take around 10 years for the full 
complement of summary sheriffs to be achieved, ―we are not talking about a huge 
sudden influx‖.57 

Accessibility 
87. Citizens Advice Scotland (CAS) suggested that the creation of a new tier of 
judiciary ―represents a huge opportunity to enhance accessibility for users of the 
civil court system‖. It argued that ―the design of the summary sheriff role should 
follow design principles with accessibility for users as the primary consideration, 
including: hearing civil business in non-court settings; separating civil from criminal 
business; requiring summary sheriffs to sit without wigs and gowns; and clear and 
simple processes which removes the need for lawyers from the outset‖.58 It would 
also like to see a working group established, comprised of judicial and consumer 
members to devise and monitor the operation and rules relating to summary 
sheriffs.59  

Stipendiary magistrates 
88. Stipendiary magistrates have the same powers as those exercised by a 
sheriff dealing with summary criminal business. There is currently the equivalent of 
4.9 full-time stipendiary magistrates in Scotland and all are based in Glasgow. The 
SCCR made no recommendations on stipendiary magistrates. 

89. The Bill provides that any stipendiary magistrates in post on implementation 
of the legislation would become summary sheriffs and would automatically transfer 
unless they decline the appointment. Summary sheriffs will be able to sit in justice 
of the peace courts but would only be able to exercise the same summary criminal 
powers as the justice of the peace, whereas, when they sit in the sheriff court, they 
would be able to exercise the same powers as a sheriff in relation to summary 
criminal cases.60  

Summary sheriffs: recommendations 
90. The Committee broadly supports the creation of a new judicial office of 
summary sheriff with a view to allowing sheriffs to concentrate on more 
complex civil work or serious crimes. However, we note witnesses‟ concerns 
that the references within the Policy Memorandum to summary sheriffs 
undertaking the more routine, low value civil cases, is unhelpful and could 
lead to the perception that cases dealt with by the summary sheriff are being 
downgraded and are of lesser importance. Some witnesses suggested that 
this may be particularly true of cases involving domestic abuse, forced 
marriage, and the custody of children, while others disagreed. The 
Committee asks the Scottish Government to respond to these concerns.    
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91. The Committee notes that it will take around 10 years before the full 
complement of summary sheriffs is in place. We agree with witnesses that it 
need not make a difference whether a case is being dealt with by a sheriff or 
summary sheriff so long as they are trained and experienced in the 
particular areas for which they are responsible. We note that the Judicial 
Appointments Board for Scotland is considering carefully the breadth of 
specialist skills and assessment processes needed for the new position and 
that an implementation working group of the judicial structures project has 
been established to look at these and other issues. We would welcome 
regular updates on how this work is progressing. 

92. The Committee notes the recent announcement by the Lord President 
that judges sitting in the Inner House of the Court of Session will no longer 
wear robes and wigs when hearing civil appeals. We also note that summary 
sheriffs may also be employed on a part-time basis.   

Part-time sheriffs 

Overview of provisions 
93. The SCCR recommended that the use of part-time sheriffs should be 
reduced and restricted to cover for leave, illness and emergencies, arguing that 
they should be drawn from the ranks of retired sheriffs or retired practitioners. It 
highlighted concerns amongst respondents that the lack of experience of part-time 
sheriffs can lead to inconsistent decisions or inefficient case management. The 
SCCR did however acknowledge that it may not be possible to restrict the 
appointment of part-time sheriffs until the full complement of summary sheriffs is in 
place.61   

94. The Bill (section 8) continues the role of part-time sheriffs and removes the 
current cap of 80 on the number of part-time sheriffs. The Policy Memorandum 
states that ―although it is possible that the requirement for part-time judicial 
resources may lessen after sufficient numbers of summary sheriffs are appointed, 
the Government believes that there will continue to be a need for part-time sheriffs 
and part-time summary sheriffs for the foreseeable future‖.62 

Use of part-time sheriffs 
95. During evidence, the Lord President was asked to comment on the proposal 
in the Bill to remove the cap on the number of part-time sheriffs. He restated his 
view that ―part-time sheriffs ought not to form part of the normal day-to-day 
complement of the sheriff court‖. He said he expected that, over a period of around 
10 years, part-time sheriffs would only be used in situations of ―true emergency‖.63  

96. The Minister for Community Safety and Legal Affairs told the Committee that 
―the cap is an artificial one‖ and the ―intention is not to have loads of part-time 
sheriffs‖. However, she stressed that ―we need to retain the capacity to employ 
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part-time sheriffs where and when necessary‖, and make sure they are available 
throughout Scotland, particularly in rural areas.64   

Part-time sheriffs: recommendations 
97. The Committee accepts that part-time sheriffs should be available to 
cover emergencies, absence and illness, particularly in remote areas of 
Scotland. However, we agree with the Lord President that part-time sheriffs 
should not become a routine part of the day-to-day complement of the 
sheriff court. We therefore urge the Scottish Government to monitor closely 
the effects of removing the cap on the number of part-time sheriffs as 
provided for in the Bill.  

Honorary sheriffs 

Overview of provisions 
98. Honorary sheriffs are used in some courts to perform urgent shrieval 
functions (such as a custody court) in the absence (or possible illness) of the 
resident sheriff, particularly in rural, remote and island courts. They have the same 
power and competence as a ‗full‘ sheriff, although they are unpaid and it is not 
necessary for them to be legally qualified. There are currently 300 honorary 
sheriffs in Scotland.  

99. The SCCR did not make any recommendations relating to honorary sheriffs. 
However, the ―policy of the Bill is to abolish the position of honorary sheriffs‖65 and 
section 26 of the Bill gives effect to this policy. The Policy Memorandum states 
that ―it is desirable that Scotland should have a fully professional legally qualified 
judiciary‖ and that ―the need for honorary sheriffs will reduce, and then disappear 
completely, due to the advent of new summary sheriffs and also as a result of the 
greater use of technology such as video links to remote locations‖.66 It adds that 
―abolition [of honorary sheriffs] is therefore being delayed until alternative judicial 
arrangements are put in place and this may take some time as it is envisaged that 
summary sheriffs will be introduced gradually‖.67 

Removal of honorary sheriffs  
100. Louise Johnson of SWA told the Committee that she supports the removal of 
honorary sheriffs because they are not required to be legally qualified while the 
Law Society said that it favoured the retention of those honorary sheriffs who are 
legally qualified.68 Keith Stewart QC highlighted the valuable role played by lay 
people in the justice system and suggested that abolishing the voluntary position 
would further remove the justice system from the public.69 

101. Mr Stewart QC expressed concern regarding the potential implications of 
removing honorary sheriffs in rural, remote areas of Scotland where there may 
only be one permanent sheriff,70 a view shared by the Law Society in its written 
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submission.71 Eric McQueen, Chief Executive of the Scottish Court Service (SCS), 
agreed that ―honorary sheriffs play a valuable role in rural communities in dealing 
with immediate business … if there is no sheriff in the area‖ and suggested that 
there was ―no immediate rush to move honorary sheriffs out‖.72 

102. The Lord President acknowledged that ―there is value to be had from the 
services of honoraries in the outlying courts‖, but restated the SCCR‘s position 
that, ―in a modern judicial system, all judicial work should, wherever possible, be 
done by professionally qualified and properly trained sheriffs‖. He went on to 
explain that ―over time, the need for those services will steadily diminish because, 
with the increased flexibility that we will have through the use of summary sheriffs, 
and the ability to deploy summary sheriffs over a wide area and between courts, 
the need to bring in honoraries at weekends, for example, should be so much 
less‖.73 

Honorary sheriffs: recommendations 
103. The Committee notes the key role that honorary sheriffs play in dealing 
with urgent business in rural areas where a sheriff may not be available. 
While we agree with the policy intention of the Bill that the position of 
honorary sheriff should be abolished, with a view to ensuring that 
everywhere in Scotland has access to a legally qualified judiciary, we seek 
assurances that rural and remote areas will not be disadvantaged by this 
approach. We accept that abolition of honorary sheriffs cannot be achieved 
overnight as it will depend on alternative judicial arrangements and 
technological advancements being put in place, however, we seek an 
indication from the Scottish Government as to the expected timetable for 
their removal, including proposals related to their current workload.  

Sheriff specialisation 

Overview of provisions 
104. At present, there is a limited degree of specialisation in the sheriff courts and 
the Court of Session.74 The SCCR found that, in addition to specialist sheriffs 
being required for the specialist personal injury court (see below), there was also a 
justified demand for further specialisation in family cases, commercial work and 
personal injury cases in the sheriff court generally.  

105. The Bill gives effect to these recommendations. Section 34 makes provision 
for the Lord President to designate categories of cases suitable for specialisation, 
and section 35 allows sheriff principals to designate individual specialists in their 
sheriffdom. The Policy Memorandum indicates that the sheriff principal would not 
be required to designate a sheriff or summary sheriff as a specialist in every 
category nominated by the Lord President, but it is expected that each sheriffdom 
should have a specialist sheriff in personal injury and family cases. 
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Consistency and efficiency 
106. There was widespread support amongst witnesses for sheriff specialisation.75 
CAS suggested that it would ―aid consistency with decisions being made by a 
common core of decision makers who would have the ability to build closer 
networks for discussion within their specialism‖,76 while Zurich Insurance added 
that ―specialism will aid efficiency of the court process as the sheriff will narrow the 
issues at an early stage due to their more specialised knowledge‖.77 The Scottish 
Legal Aid Board (SLAB) said that sheriff specialisation, along with effective rules 
and resource management in the court system ―will benefit parties and provide 
savings to the public purse which funds a significant proportion of such cases‖.78   

Categories of specialism 
107.  A number of witnesses proposed particular areas of specialisation for 
sheriffs, including family law.79 CAS also argued that housing, debt, small claims 
and commercial actions should be included,80 while SWA suggested domestic 
abuse, and the Law Society proposed that the areas of solemn crime, general civil 
and mental health81 should be added to the categories of specialisms. 

108. The Policy Memorandum envisages that 70% of the work of summary 
sheriffs would be summary criminal cases.82 The Legal Services Agency (LSA) 
suggested that it could be difficult for summary sheriffs to specialise in any aspect 
of civil work if the majority of their time was spent on criminal work.83 It went on to 
argue that, given the significant criminal caseload, it is likely that summary sheriffs 
would mainly be drawn from those with experience in criminal law and may not 
therefore have the skills and knowledge to specialise in a particular aspect of civil 
law, for example, family law. CAS and the Family Law Association (FLA) also 
highlighted that criminal business is currently ―squeezing‖ civil business at sheriff 
court level and suggested that criminal and civil business should be formally 
separated.  

109. Many witnesses stressed the importance of providing adequate training and 
resourcing for specialist sheriffs.84 Louise Johnson of SWA went further in 
suggesting that ―the success of specialist sheriffs is predicated on the sheriff‘s 
interest in the work, on their commitment and on the training that goes towards 
supporting their appointment so that they have information and awareness of all 
the issues [around their specialism] … otherwise we will be back at square one‖.85 
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110. In written evidence to the Finance Committee, the Law Society argued that 
there would be significant one-off costs associated with creating a new training 
programme for specialist sheriffs. However, the Scottish Government Bill Team 
responded that specialist sheriffs would not require any more training than 
ordinary sheriffs.86 

Local access to specialisms 
111. There was some concern as to whether access to specialisms would be 
available locally. For example, the FLA said it doubted whether there would be a 
genuine choice between local access to justice or travelling to a centre of 
specialisation in rural areas, particularly in relation to legally aided clients, where it 
questioned whether SLAB would be prepared to meet the associated travelling 
costs.87  

112. Eric McQueen of the SCS said he expected that ―as we move towards more 
specialism, we can think more about clustering cases on particular days, 
especially in the more rural areas such as the Highlands; we can certainly look at 
that‖.88  

113. The Lord President acknowledged that ―specialisation will be heavily 
concentrated in the major courts in the cities—that is inevitable‖. However, he 
suggested that ―there is no reason why any of the outlying courts should not have 
access to the services of a special sheriff or a specialist summary sheriff‖, adding 
―that is not a matter of policy; it is a management matter‖. He continued that ―it is 
for the sheriffs principal to devise arrangements that will ensure that that happens 
[and] I do not foresee the slightest difficulty in that‖.89 

Sheriff specialisation: recommendations 
114. The Committee supports the provisions in the Bill relating to sheriff 
specialisation and considers that it will, as expected, ensure a level of 
consistency in decision-making and more efficiency in the court process 
provided that the necessary training and resources are put in place. We note 
the Lord President‟s view that specialisms could be managed in such a way 
as to enable access in remote areas as well as in the major courts; however, 
we seek clarification as to how this might work in practice.    

Privative jurisdiction of the sheriff court (exclusive competence) 

Overview of provisions 
115. Currently, the sheriff court has privative jurisdiction (or exclusive 
competence) over actions with a value not exceeding £5,000 and these actions 
cannot be brought in the Court of Session. Otherwise, the jurisdictions of the Court 
of Session and the sheriff court overlap and, for many types of civil action, 
pursuers can choose whether to raise a case in either the sheriff court or in the 
Court of Session. Most family law matters can be brought in either court 
irrespective of the value of the claim. Comparatively, Northern Ireland county 
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courts hear cases with a value up to £30,000, while cases cannot be raised in the 
High Court in England and Wales unless they have a value of £25,000 or more 
and £50,000 in relation to personal injury cases. 

116. The SCCR stated that ―the resources of the civil justice system should be 
allocated in the fairest and most effective way [and] this requires that cases are 
dealt with by a court of a level commensurate with the importance and value of the 
issues at stake‖. It therefore recommended raising the privative jurisdiction to 
£150,000 and that the Court of Session should retain exclusive jurisdiction in 
relation to judicial review, trusts, more complex corporate matters, patents, 
Exchequer cases, actions under the Hague Convention and devolution issues. It 
also recommended that concurrent jurisdiction should continue in respect of family 
matters.  

117. The Bill raises the sheriff court‘s privative jurisdiction from £5,000 to 
£150,000 in line with the SCCR‘s recommendations. The Policy Memorandum 
reiterates that ―the objective of ensuring that cases are dealt with at the 
appropriate level in the court hierarchy and at proportionate cost can only be 
achieved if there is a significant increase in the exclusive jurisdiction of the sheriff 
court‖.90 It states that competence ―is pitched at a level which is significantly higher 
than its present level to discourage claims being exaggerated simply to bring them 
within the competence of the Court of Session‖, adding that ―this will permit the 
Court of Session to return to its proper role of dealing with the most complex and 
important cases and the development of Scots law‖.91   

118. A significant proportion of the cases (76% of the cases lodged with the 
General Department) currently brought before the Court of Session are personal 
injury actions and a large number of these are for relatively small sums. The Policy 
Memorandum suggests that the main reason for the popularity of the Court of 
Session as a venue to litigate personal injury actions is Chapter 43 of the Rules of 
the Court of Session which are intended to promote early settlement of these 
cases. It goes on to argue that ―the rules have proved so successful in this regard 
that some 98% of personal injury actions in the Court of Session now settle before 
proof (i.e. evidence taking) before a Lord Ordinary‖.92 The Policy Memorandum 
further states that ―some court users are being discouraged from using the Court 
of Session because they believe that the Court is so crammed with personal injury 
actions that other business will be delayed sometimes for months until a proof date 
may be found‖.93 Rules equivalent to the Chapter 43 rules were introduced into the 
sheriff court in November 2009. However, the Committee received evidence to 
suggest that these rules have not had the same impact as those applied in the 
Court of Session.94 

119. This section of the report on privative jurisdiction should be read in 
conjunction with the sections on access to counsel and creation of a specialist 
personal injury court as these are a package of interlocking measures.   
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Proposed threshold of £150,000 
120. While there was general support for raising the level of privative jurisdiction of 
the sheriff court, the majority of witnesses considered that £150,000 was too high. 
Only a small number of witnesses told the Committee that £150,000 was an 
appropriate level, including CAS95  and Which?96. The Association of British 
Insurers (ABI) was also supportive of the level of increase, arguing that it would 
―help to ensure the Scottish court system makes effective and efficient use of its 
resources [and] that claims are dealt with efficiently and at proportionate cost‖. The 
ABI added that the proposed new limit would ―redress the previous imbalance 
between the pursuer costs and that amount of compensation claimed‖.97 

121. Many of those arguing that the proposed £150,000 threshold was too high 
suggested that a staged increase may be more appropriate. For example, the 
Faculty of Advocates argued that any increase should be relatively moderate with 
the possibility of reviewing the limit once the sheriff court reforms have 
progressed.98 The Law Society referred to the increase as ―a seismic change‖ and 
argued that an initial limit of £50,000 would be more appropriate with any 
subsequent increases being introduced in stages ―in order to assess the impact of 
change‖.99 APIL proposed a lower threshold of £30,000, arguing that this would 
deliver the aims of the SCCR while also being in line with other domestic 
jurisdictions.100 Macleod and MacCallum, a law firm, agreed that £30,000 would be 
an appropriate limit for ―uncomplicated cases‖.101 

122. The Faculty of Advocates also suggested that ―there are relevant differences 
between personal injury actions and other types of actions, and no reason why 
there should not be different levels of exclusive competence‖. It stated, for 
example, that it would be detrimental to commercial litigants and to the 
development of law if commercial litigants could not choose to bring a case to the 
commercial court if the case includes a financial claim for less than £150,000‖.102 
The Faculty added that ―to the extent that the underlying policy is driven by the 
position in relation to personal injury cases, these concerns do not justify 
compelling litigants in other types of cases to litigate in the sheriff courts when they 
would prefer to litigate in the Court of Session‖. It again referred to commercial 
cases, arguing that it ―is not aware that commercial litigants are choosing to litigate 
in the Court of Session inappropriately‖.103 

123. Sheriff Principal Taylor told the Committee that ―when [the SCCR] selected 
that figure [of £150,000], my approach was not to consider what percentage of 
cases should be moved from the Court of Session to the sheriff court; my starting 
point was to settle on a figure for cases that I consider to be appropriate for 
determination by a sheriff‖, adding that ―it is a judgment call‖.104 When asked 
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whether he could see value in having a staged approach to increasing the level of 
privative jurisdiction, Sheriff Principal Taylor responded that ―I do not see any need 
to have it staged, to be honest‖.105 

124. In evidence to the Committee, the Lord President restated that ―our 
considered judgment was that £150,000 was the appropriate limit, and I remain 
very much of that view‖. He said that it ―seems to be a startling figure, but it is 
large only because the present limit is so utterly ridiculous and so the base figure 
from which we are starting is preposterous‖. He also disputed claims that a much 
lower limit could achieve the same results, arguing that ―there would be an 
uneconomic use of public resources, because there would be a costly form of 
litigation that could equally well be dealt with competently and efficiently in the 
sheriff court at much lesser public cost‖.106 On the suggestion of staging the 
increase, the Lord President noted that ―all that would happen would be that, when 
the time came to look at the next phased increase, we would go through all the 
trauma as has been going on for the past year or two, arguing about what the 
appropriate limit should be‖.107 

125. The Minister told the Committee that the Scottish Government has ―chosen 
this approach because we felt that it is the most sensible in terms of volume and 
complexity, but if you are asking me whether I would die in a ditch for the 
£150,000 limit, my response is that I am listening to everyone … and we will 
continue to look at the matter as the Bill proceeds‖. She added that ―I am keeping 
as open a mind as I can on the limit‖.108  

126. However, she had ―less of an open mind on the proposal to stage [the 
increase]‖. She told the Committee that, ―if we start to phase in a limit, that gives a 
much more faltering, slow start to the personal injury court [and] would have the 
knock-on effect of holding back that court from developing its expertise and ability 
as quickly as it otherwise would‖.109 

127. On the issue of differentiating between the limit in personal injury cases and 
commercial cases, the Minister said ―I hear and understand the concerns‖ raised 
and ―would be interested to know the Committee‘s views on the matter‖. She 
added that, ―at this stage, I signal that I am still reasonably open minded on 
whether the limit for commercial cases should be different from the more general 
£150,000 limit‖.110 

Statistics 
128. In arriving at the figure of £150,000, the SCCR considered statistical 
information about claims in the Court of Session. It acknowledged that the 
available data were ―weak‖, including a dataset supplied anonymously by one 
respondent. The footnote to this section of the report states that ―though cases 
might have been scrupulously selected according to principles of scientific random 
sampling, there is no guarantee that the cases handled by this respondent‘s firm 
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are representative of the general population of personal injury actions proceeding 
in the Court of Session or sheriff court‖.111  

129. Some witnesses questioned the robustness of the data and statistics used to 
justify the proposed increase. The Faculty, in particular, noted that the datasets in 
the SCCR were very small and that the SCCR assumed that the cases included in 
the various personal injury datasets were comparable and representative of 
personal injury cases in general. A similar argument is put forward by Compass 
Chambers in its written submission, which also highlighted weaknesses in the data 
used by the Gill Review to reach its conclusions, explaining that the basis of the 
sample is unknown and that the use of the sum sued for, as opposed to the value 
settled for, overvalues claims.112 

130. Sheriff Principal Taylor acknowledged that ―criticism has been made about 
the paucity of statistics that were available to us‖ and advised that he had obtained 
more extensive statistics for the purpose of his later review into the expenses and 
funding of civil litigation in Scotland. He indicated that the statistics used for his 
review and provided by the Forum of Scottish Claims Managers (FSCM), show 
that, in the 1,096 personal injury cases that were raised in the Court of Session in 
2012, the average sum that was sued for was £153,319, although the average 
settlement figure was less than £47,000.113 However, the Committee notes that 
the Forum did not provide these statistics in evidence on this Bill and, therefore, 
they were not tested by the Committee. 

Complexity of cases 
131. The Committee heard that there was no direct link between the financial 
value of a case and its legal complexity or importance to the client. Ampersand 
Advocates suggested that ―it is neither fair nor appropriate that such complex and 
demanding cases are transferred out of a court which has a proven record of 
dealing efficiently with them‖.114 

132. Clydeside Action on Asbestos (CAA) had particular concerns regarding 
asbestos-related disease compensation cases. Phyllis Craig of CAA told the 
Committee that in 95% of these cases the value of damages is lower than 
£150,000, but that they are among the most complex and important cases, as 
shown by the proportion that have been appealed to the Supreme Court. While 
she agreed with Lord Gill that only the most complex and most important cases 
should be heard in the Court of Session, she argued that ―some cases valued at 
more than £150,000 are less complex than cases with a lower value‖.115 She 
therefore argued that all asbestos-related disease cases should be heard in the 
Court of Session rather than at sheriff court level. 

133. The Minister advised the Committee that the Cabinet Secretary for Justice 
had met with CAA in relation to this issue. She said that ―we understand that the 
complexity of the cases is such that—I think that the Cabinet Secretary shares this 
view—they will probably continue to end up in the Court of Session‖ and indicated 
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that she ―would be wary of drawing an artificial line around a particular category of 
cases‖.116  

Opting to litigate in England 
134.  There was particular concern about the impact of the new limit on 
commercial cases. Some witnesses, such as James Wolffe QC of the Faculty of 
Advocates, said that there was a risk that, if commercial litigants with claims for 
£150,000 or less were required to litigate in the sheriff courts, they would instead 
opt to litigate in England (i.e. by drafting their commercial contracts under English 
law and stipulating that disputes be dealt with in the English courts).117 Ampersand 
Advocates argued that there would be a consequent loss to the Scottish economy 
if parties elected to take their litigation to England.118 However, Sheriff Principal 
Taylor suggested that, in fact, the Scottish economy was currently losing out but 
―the package in the Bill would go a long way towards stopping the current 
haemorrhaging of cases to England‖. He explained that parties were litigating in 
English courts as currently there was a perception that criminal cases ―get in the 
way of civil work and that the time to get to proof is longer in the Court of Session 
because there is such competition for judges‘ time‖.119 

135. The Committee heard from some witnesses that parties should be 
encouraged to rather than deterred from litigating in Scotland. One such 
organisation was Terra Firma Chambers, which suggested that ―the aim should be 
to encourage the Court of Session to be a place of choice for new international 
business rather than to impose an excessive barrier to litigation in Scotland as this 
Bill does‖.120 Dave Moxham of the STUC, however, told the Committee that he 
―would prefer us to nurture the centre of excellence that we have [in personal 
injury] and the reputational and other value that that provides for us rather than go 
on fishing expeditions for commercial work‖.121 

136. Sheriff Principal Taylor disputed these claims, stating that he ―would be 
astonished if the £150,000 privative jurisdiction caused cases to be raised in 
England that might otherwise be raised in Scotland; it will not happen‖. He went on 
to argue that ―those who practise commercial law seem perfectly content to take to 
Glasgow sheriff court cases with a value well in excess of £150,000‖, adding that 
he saw ―no evidence to support the apocalyptic view that might have been 
expressed there‖.122 

137. The Minister agreed with Sheriff Principal Taylor that there was ―evidence 
that people were already using the English courts because of the inability of the 
Court of Session to function efficiently and quickly‖. She explained that the reforms 
in the Bill ―will ensure that cases that must go to the Court of Session—for 
whatever reason, whether it is because they are high-value cases or because they 
are incredibly complex—get through the Court of Session far more expeditiously 
than is the case‖. She added that this is likely to ―drive up confidence in the use of 
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the Court of Session‖ and, therefore, ―those organisations that are currently 
defaulting to the English court system may review that once they see the Court of 
Session functioning a good deal more efficiently than it is currently‖.123  

Developing the law 
138. A number of eminent law professors agreed with witnesses who argued that 
the increase in privative jurisdiction was ―to go too far too fast‖ and suggested that 
―it is bound to restrict, and may restrict to an unacceptable extent, the 
opportunities for the Court of Session to develop the law‖ as, under the Bill, many 
cases would be heard in the sheriff court.124 The Faculty of Advocates125 and Law 
Society126 also raised concerns that the Court of Session will not deal with a 
sufficiently diverse selection of cases to maintain experience or to adequately 
develop the law of Scotland.  

Efficiency of the Court of Session 
139. Ampersand Advocates argued that the sheriff court is already overcrowded, 
highlighting that cases which are expected to last four days are rarely heard over 
consecutive days (as they are in the Court of Session) and can often take several 
months to complete.127 Clydeside Action on Asbestos (CAA) stated that ―the Court 
of Session serves our members sufficiently and justly [as] they are able to obtain a 
hearing within a couple of months of going to court, which will be of sufficient 
length, and have the best representation‖.128 

140. The Faculty of Advocates argued that ―litigants choose to litigate in the Court 
of Session for a number of reasons, including: (i) the skill, experience and 
reputation of the judges in the Court of Session; (ii) the right to instruct counsel in 
the Court of Session; (iii) the procedures of the Court of Session; (iv) deficiencies 
in the way the sheriff court handles contested civil litigation; and (v) the 
centralisation of business in one court with consequent efficiencies‖.129 

141. Sheriff Principal Taylor also highlighted an aspect of the sheriff court that, in 
his view, needs to be changed – ―the allocation of a one-day diet of proof when 
everyone accepts that more time than that will be required‖.130 The Lord President 
indicated that he ―would regard it as a critical success of the proposals that they 
will ensure that civil actions can be dealt with in one diet, unless there is some 
special reason not to do that‖, adding ―that is doable and I am confident that it will 
be done‖.131 

Privative jurisdiction: recommendations 
142. The Committee supports the proposal to increase the limit of privative 
jurisdiction of the sheriff court in order to free up the Court of Session to 
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deal with the most complex and serious cases and to ensure that the civil 
court system works more efficiently and economically.  

143. While we accept that this policy intention may only be achieved by a 
significant increase in the privative jurisdiction limit, we have some 
concerns regarding the robustness of the data on which the proposed limit 
of £150,000 is based, for example, references made to anonymous data is 
not satisfactory. The Committee notes the evidence on this point, which 
seemed anecdotal rather than empirical, and considers that it would be 
helpful for empirical evidence to be made available.  

144. On balance, we consider that the proposed increase in the privative 
jurisdiction of the sheriff court from £5,000 to £150,000 may be too great a 
leap. We therefore recommend that the Scottish Government introduces a 
lower limit. We further note the limits in place elsewhere.   

145. On the question of whether or not the privative jurisdiction of the 
Sheriff Court should be the same for commercial cases as for personal 
injury cases, the Committee notes the lack of empirical evidence with regard 
to commercial cases and is unable therefore to form a view on whether the 
limits should be identical. In the absence of a Scotland-wide specialist 
commercial court, this issue deserves more consideration. 

Access to counsel  

Effect of increase in privative jurisdiction 
146. Advocates or solicitor advocates are automatically employed to deal with 
cases in the Court of Session. The increase in privative jurisdiction proposed in the 
Bill would result in many of the cases currently raised in the Court of Session 
instead being raised in the sheriff court. While it is open for any party to use an 
advocate to argue their case in the sheriff court, the expenses associated with 
doing so cannot be claimed from the losing party unless the sheriff has granted 
‗sanction for counsel‘. 

147. The Scottish Government states in the Policy Memorandum that ―it cannot be 
right that the costs of employing counsel are recoverable in all cases, including 
even low value or straightforward claims in the sheriff court‖.132 It goes on to 
confirm that ―it will be for the sheriff to decide whether it is appropriate for counsel 
to be employed in the case, and accordingly for the fees to be recoverable‖.133 

148. A large number of those opposed to increasing the privative jurisdiction limit 
of the sheriff court raised particular concerns surrounding the removal of automatic 
access to counsel in cases of a value lower than £150,000, as these would move 
to the sheriff court. These issues are explored below.  

Access to justice 
149. The Policy Memorandum states that the Scottish Government does not 
believe that its proposals would interfere with access to justice, however, some 
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witnesses disagreed.134 The Faculty of Advocates and a number of trade unions 
argued that, by removing the automatic ability to employ counsel, the Bill would 
limit access to justice. The Faculty suggested that ―unless the litigant is wealthy 
enough not to worry about whether counsel‘s fees will be recoverable in the event 
of success, the requirement for sanction of counsel discourages litigants from 
instructing counsel‖.135 

150. Trade unions further argued that insurers, especially those defending 
workplace accident cases, would routinely use advocates to the disadvantage of 
individuals and unions bringing the case.136 However, the Forum of Scottish 
Claims Managers (FSCM) disputed the assertion that advocates are used in every 
case as a ―myth‖. Alan Rogerson of the FSCM told the Committee that ―insurers 
are subject to market forces and it would be financially imprudent of them to 
instruct counsel in every single case in which the other side has a specialist 
personal injury solicitor acting on behalf of the claimant‖.137 He highlighted that 
―there would be no suggestion that either party would or should use counsel in 
low-level personal injury cases of whiplash, for example‖.138 Simpson and Marwick 
agreed that counsel should not be needed in every case, suggesting that the 
―plethora of specialist personal injury law firms in Scotland … ought to be well 
capable of providing advice and representation for their clients in sheriff courts, 
without the necessity to instruct counsel‖.139  

151. A number of witnesses argued that there should be automatic sanction to 
employ counsel for certain cases in the sheriff court and specialist personal injury 
court. For example, Thompsons Solicitors argued that there should be automatic 
sanction to employ counsel in: workplace injury cases before the specialist 
personal injury court; all fatal cases, and all other personal injury cases with a 
value exceeding £20,000.140 Lawford Kidd, personal injury solicitors, suggested 
that the Bill should provide for automatic sanction for counsel in: all cases above 
the value of £50,000; all industrial disease cases; all clinical negligence cases; and 
all cases involving fatalities.141 It went on to argue that sanction for counsel should 
not be left to the discretion of the court because of the uncertainty for claimants 
and defenders and the amount of court time that would be required to deal with 
motions for sanction for counsel.142 

152. CAA suggested that the Bill should specify that advocates‘ fees should be 
paid in all asbestos-related cases, adding that ―people have told us on many 
occasions that the fees will definitely be met but, given that we cannot be sure of 
that, it must be set out in the Bill‖.143 
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153. The STUC argued that ―the cost of counsel can be controlled by the Rules 
setting parameters within which different levels of counsel may be used … for 
example, the Rules may say that only junior counsel may be used in cases of a 
value of less than £50,000 … , they could also provide that if the value is less than 
£5,000 Counsel may not be used‖.144 The Faculty of Advocates, in fact, highlighted 
that ―advocates often accept instructions to act on behalf of pursuers in personal 
injury cases in the Court of Session on a speculative basis – i.e. on a ‗no win, no 
fee‘ basis‖ and therefore ―a relatively small proportion of personal injury cases are, 
today, funded by civil legal aid‖. It went on to argue that ―the willingness of 
advocates to act on a speculative basis in these cases secures access to justice 
for ordinary men and women of limited means who have claims which are 
important to them‖.145 Compass Chambers also highlighted that, as a result of this 
approach, ―counsel offer exceptional value for money‖.146 

154. Fred Tyler of the Law Society suggested that ―it is almost automatic that 
sanction for counsel is applied for in the sheriff court for anything that is 
reasonably complex‖.147 Sheriff Principal Taylor agreed that when sanction for 
counsel is sought, it is rarely refused. He went on to argue that a decision to grant 
sanction for counsel should be dependent on the merits of each case. He also 
addressed points made by CAA, arguing that a complex asbestosis case will 
probably be remitted to the Court of Session, and even if it were to remain in the 
sheriff court, it would almost certainly merit sanction for counsel.148  

Impact on the Bar 
155. Others highlighted the significant impact of the Bill‘s provisions on the 
independent bar in Scotland. The Faculty of Advocates, for example, suggested 
that, if counsel were not able to follow cases to the sheriff court, ―individual 
advocates are likely to have to leave the Bar‖, with those specialising in personal 
injury work most affected.149 The Faculty added that ―over the long run, these 
proposals would prejudice the continuing ability of the system to produce the 
experienced and high skilled advocates who are needed for those higher value 
and complex cases‖.150  

156. Some junior members of the Faculty highlighted in written evidence that the 
majority of the work that would be transferred out of the Court of Session is work 
traditionally undertaken by junior members of the Bar and that, ―in the absence of 
this work, many skilled advocates will be forced to consider other careers [and] as 
such, there is likely to be a drain of talent from the profession‖. They went on to 
argue that ―moreover, the junior members who remain at the Bar will not get the 
same opportunities to develop their skills in the Court of Session before the most 
senior judges in Scotland‖, and that ―if these juniors are to become seniors of the 
future, we may see an overall decline in the quality of the Bar in the future‖. 
Finally, they added that ―this would be detrimental to the future development of 
Scots law as some of the most important cases in Scottish legal history have been 
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reliant on the skill with which counsel have tackled novel and challenging issues 
before the court‖.151  

157. Macleod and MacCallum also indicated that advocates would be forced to 
leave Scotland as ―setting the limit at £150,000 seems to be entirely out of kilter 
with other comparable jurisdictions and the inevitable, massive and sudden loss of 
demand for skilled advocates could, again, see a migration of talented 
professionals to those other jurisdictions‖.152 

158. In evidence to the Committee, the Minister said ―I do not think that we are 
talking about pushing the Faculty off a cliff, which is sometimes how the rhetoric 
comes across‖ and ―there can be a tendency to slightly overstate the 
consequences of the proposed change‖. She did however confirm that the Scottish 
Government was continuing its dialogue with the Faculty and others with concerns 
and advised that ―if we believe that there is a genuine issue at the heart of some of 
the concerns, we will look very carefully at that‖.153  

Role of advocates in the settlement of cases 
159. The Policy Memorandum states that, ―as up to 98% of personal injury cases 
settle in the Court of Session, the advocacy skills in court of counsel are rarely 
being deployed in these cases‖ and, in any case, ―experienced solicitors are likely 
to be equally capable of conducting negotiations leading to a settlement as 
counsel‖.154 

160. However, some witnesses argued that under current procedures in the Court 
of Session to deal with personal injury cases (‗Chapter 43‘ procedure) advocates 
play an important role in bringing the parties together to facilitate settlement. 
Compass Chambers, for example, questioned whether the same results could be 
achieved in the sheriff court without advocates.155 Dave Moxham of the STUC 
agreed that ―it often takes the instruction of counsel before we can get the 
insurance industry to settle‖, arguing ―that is required in at least 80 per cent of 
cases‖.156  

161. Sheriff Principal Taylor told the Committee that he had ―no statistics whatever 
that suggest that rates of settlement are different in the Court of Session from in 
the sheriff court‖, adding that he had ―always understood that the two were about 
the same, and that 98 per cent of personal injury cases settle, regardless of which 
court they are in‖. He did not think that it was necessarily the involvement of 
advocates that helped promote that settlement.157  

Test for granting sanction for counsel 
162. The current test used by sheriffs to decide whether to grant sanction for 
counsel is ‗whether the employment of counsel is appropriate by reason of 
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circumstances of difficulty or complexity, or the importance or value of the claim‘. 
The Policy Memorandum states that ―the reforms proposed in the Bill are actually 
about making the system fairer for all those litigating and propose no changes to 
access to counsel; the aim is simply that cases should be dealt with at an 
appropriate level‖.158  

163. In his review, Sheriff Principal Taylor recommended that the existing test for 
sanction for counsel should be expanded to include a general test of 
reasonableness and the need to have regard to the resources deployed by the 
other party to the case, i.e. the so-called ‗equality of arms‘ factor. A number of 
witnesses commented on these recommendations in light of the impact of the Bill‘s 
proposals on sanction for counsel.  

164. There was support for the current test, including from the FSCM.159 Dave 
Moxham of the STUC, however, questioned whether there was a need for a test at 
all, arguing that ―the difficulty in having a subjective test for sanction for counsel [is 
that] what seems like an important matter to one sheriff might not be important to 
another, and the litigant does not know that until it is too late‖.160  

165. Other witnesses questioned whether the test would be applied in the same 
way under the new arrangements. Fred Tyler of the Law Society told the 
Committee that he had ―gained the impression that the intention is to apply it far 
more stringently such that counsel will be sanctioned on fewer occasions‖.161 
James Wolffe QC also suggested that the tone of the Policy Memorandum 
seemed to imply a higher test would be applied.162 Both therefore welcomed 
Sheriff Principal Taylor‘s recommendations on the test for sanction for counsel.   

166. However, Sheriff Principal Taylor advised that ―it was certainly not the 
intention of any of the members of the board of the Scottish Civil Courts Review 
that there should be a more stringent test for counsel‖.163 He added that, ―in the 
early days of the specialist injury court … the normal stringent test for allowing 
leave to appeal [a decision not to grant sanction for counsel] should perhaps be 
watered down‖.164 

Enterprise and Regulatory Reform Act 2013 
167. Section 69 of the Enterprise and Regulatory Reform Act 2013 removes the 
automatic assumption that a breach of health and safety law is a breach of the 
duty of care an employer has to employees for the purposes of the law of 
negligence. It is expected that legal claims will, as a result, become more 
complicated to argue as pursuers will need to prove negligence from common law 
principles in each case.  

168. A number of trade unions argued in evidence to the Committee that lack of 
automatic access to counsel in cases below the value of £150,000 may compound 
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the difficulties in such health and safety cases. USDAW, for example, explained 
that ―more evidence will often be required and more complex arguments will be 
involved‖ in proving negligence in cases which would previously have been 
routine.165 All trade unions responding to the Committee‘s consultation made 
similar comments regarding section 69 of the 2013 Act and concluded that victims 
of every workplace injury and disease must therefore have automatic right to 
employ counsel.166 

169. The Minister advised the Committee that the Cabinet Secretary recently held 
discussions with the STUC on this issue and said that ―we are going to continue 
discussions to consider whether there is anything we can do to mitigate the effects 
of [this] provision‖.167  

Access to counsel: recommendations 
170. The Committee considers that a lower limit for the privative jurisdiction 
of the sheriff court (as recommended earlier in this report) may alleviate 
many of the witnesses‟ concerns regarding access to justice and the impact 
on the independent bar in Scotland.  

171. We also consider that the test for granting sanction for counsel to be 
key to ensuring access to justice for those parties who are involved in 
serious and complex cases below the privative jurisdiction threshold in 
ensuring they can receive the best legal representation. We would therefore 
be concerned if, as suggested by some witnesses, there was any move to 
apply the current test more stringently.  

172. We also note the support of witnesses for Sheriff Principal Taylor‟s 
recommendation that the test for granting sanction for counsel should be 
expanded to include a general test of reasonableness and the need to have 
regard to the resources deployed by the other party to the case, i.e. „equality 
of arms‟. We welcome the Scottish Government‟s commitment to respond to 
Sheriff Principal Taylor‟s recommendations prior to Stage 2 proceedings on 
this Bill and recommend that it brings forward an amendment to the Bill to 
introduce the new test proposed.  

173. The Committee notes that the Scottish Government is in discussions to 
establish whether there are any steps it can take to mitigate the effects of 
section 69 of the Enterprise and Regulatory Reform Act 2013 and welcomes 
this approach. We would welcome an update on progress with these 
discussions in due course. 

Remit of cases between courts  

Overview of provisions 
174. The Policy Memorandum on the Bill states that ―it is accepted that there will 
occasionally be cases involving sums lower than £150,000 which will raise 
important points of law‖.168 For that reason, section 88 in Part 3 of the Bill provides 
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for a sheriff at any stage to request to remit proceedings to the Court of Session if 
the sheriff concludes that there are exceptional circumstances which justify such a 
remit. The Court of Session may accept a remit request if it is satisfied that there is 
‗special cause shown‘ for the case to be heard there.169 It also allows the remit of 
cases from the Court of Session to an appropriate sheriff if it considers that the 
nature of proceedings make it appropriate to do so.  

175. The Policy Memorandum indicates that provision to remit to the Court of 
Session ―provides reassurance … that complex, but lower value cases can receive 
attention of the expertise of Court of Session judges‖, and that ―allowing remit from 
the Court of Session ensures that artificially inflated claims may be dealt with in 
the sheriff court‖.170  

176. The current test for remitting cases is ―where the importance or difficulty of 
the cause make it appropriate to do so‖ (Sheriff Courts (Scotland) Act 1971, 
section 37). As referred to above, the Bill would replace this with a test requiring 
the sheriff to request a remit where he or she considers that there are ‗exceptional 
circumstances justifying such a remit‘. In considering the request, the Court of 
Session would, for the first time, be able to take into account its ‗business and 
operational needs‘ as well as the interests of the parties in considering remits.171 
The Policy Memorandum states that ―the Scottish Government believes that the 
needs of the superior court must take precedence and concluded that there should 
be no provision for the business and other operational needs of the sheriff courts 
to be considered‖.172 

A necessary safeguard 
177. There was general support for the proposal to remit cases between courts as 
a safeguard in ensuring that cases are heard in the most appropriate court. For 
example, Gilbert M Anderson stated that ―the Bill contains sensible powers of remit 
from the sheriff court to the Court of Session and vice versa so as to further 
facilitate compliance with the principle of cases being heard at the appropriate 
hierarchical level relative to their value, complexity and importance‖.173 Simpson 
and Marwick said that it shared the view that the ability to remit cases between 
courts was necessary.174 

178. Others, such as the Medical Protection Society, said that their support for the 
increase in privative jurisdiction was predicated on ―unfettered judicial discretion to 
remit complex cases to the Court of Session since a lower value claim does not 
necessarily equate to lack of complexity‖.175  

Test for remitting cases 
179. Some witnesses were, however, concerned that the test of ‗exceptional 
circumstances‘ set out in the Bill was too high. The Faculty of Advocates 
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suggested that it was ―far too restrictive‖ and argued that ―the power of the Court 
of Session to refuse to accept the remit of a case within the exclusive competence 
of the sheriff court should be sufficient safeguard against cases being remitted 
inappropriately‖.176 In their written submission, a group of law professors 
suggested that ―the Bill actually closes down the opportunity for remitting cases to 
the Court of Session … [as] to require ‗exceptional circumstances‘ is to require too 
much‖. They argued that ―the decision ought to be reviewable by the Court of 
Session (as it is at present)‖.177 In addition, the Lord President, in evidence to the 
Committee, said that his personal view was that section 88(10) should be 
amended to allow appeals where a request to remit a case is refused.178 

180. Other witnesses were more concerned with the test that, in considering a 
request to remit a case, the Court may take into account the business and other 
operational needs of the court. The Forum of Insurance Lawyers argued that 
―discriminating between cases on the grounds of ‗operational needs‘ may not 
achieve the stated aim of justice‖, as it could lead to lack of consistency in the way 
in which similar cases are dealt with.179 Fred Tyler of the Law Society sought 
clarification on how this test would work in practice, for example, ―if the court was 
particularly busy one week, a case might not be remitted, whereas, if the court was 
quiet the next week, a similar case might be remitted‖.180 

181. In a supplementary submission provided following his evidence session on 
the Bill, the Lord President stated that the test of ‗exceptional circumstances‘ 
(section 88(4)) for the remit of a case having a value less than £150,000 is too 
high and argued that it should mirror the test for all other sheriff court cases that 
‗the importance or difficulty of the proceedings makes it appropriate [to remit]‘ 
(section 88(2)).181 He further noted that the test in section 88(5) of the Bill, which 
provides that the Court of Session may accept a remit ‗on special cause shown‘ is 
too high and that the test of ‗cause shown‘ would ―adequately meet the 
situation‖.182  

182. More significantly, the Lord President questioned the appropriateness of 
section 88(6) which would allow the Court of Session to refuse a remit, on account 
of ‗the business and other operational needs‘ of the Court. He suggested that 
―under this provision the question would not be whether the appeal deserved to be 
heard but whether it suited the Court to hear it‖ and therefore the ―provision would 
almost certainly be in breach of the European Convention on Human Rights [and] 
even if it was not, it would nevertheless be thoroughly undesirable, in my view‖.183 

183. In a letter of 30 April 2014, the Minister responded to the Lord President‘s 
views on the test for the remit of cases between courts. She advised that the 
Scottish Government had ―reflected on these views and we believe that there is 
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merit in reconsidering the level of test‖, with a view to bringing forward 
amendments at Stage 2 ―to amend or remove some of the stricter aspects of the 
test‖.184  

Remit of cases between courts: recommendations 
184. The Committee considers that the test for remitting cases is a 
necessary safeguard in ensuring that, whatever the level of the sheriff 
court‟s privative jurisdiction, the most complex and serious cases can still 
be heard in the most appropriate court with the most appropriate level of 
legal representation. However, we heard compelling evidence that the test to 
be applied in the Bill is too high, and in particular the possibility that the 
provision to allow the court to take into account the business and 
operational needs of the court could be in breach of the ECHR. We find this 
concerning and therefore welcome the Scottish Government‟s decision to 
lodge an amendment at Stage 2 to remove the provision relating to business 
and operational needs from the Bill. 

185. We consider it essential that the test for remit of cases is set at a level 
that does not unnecessarily prohibit complex cases from reaching the Court 
of Session. We therefore welcome the Scottish Government‟s commitment 
to reconsidering the test in the Bill, with a view to bringing forward 
amendments at Stage 2. 

Power to confer all-Scotland jurisdiction 

Overview of provisions 
186. The SCCR anticipated that its recommendation to increase the privative 
jurisdiction of the sheriff court would result in the transfer of a significant part of the 
Court of Session‘s current personal injury business to the sheriff courts. It 
therefore recommended the creation of a specialist personal injury court for 
Scotland based at Edinburgh Sheriff Court, with a view to reducing the pressure of 
business on the sheriff courts.185 The SCCR expected that personal injury 
claimants would still have the right to sue in any sheriff court with jurisdiction.  

187. Section 41 of the Bill makes provision for the Scottish Ministers, by 
secondary legislation, to give effect to the SCCR‘s recommendation. However, the 
Bill is drafted in such a way as to allow for the establishment of a specialist 
personal injury court in Edinburgh and/or other locations, and for other types of 
specialist court to be created. It would also allow the pursuer in any action to 
choose to raise an action locally rather than at the specialist sheriff court. The 
Policy Memorandum estimates that two specialist sheriffs would be required to 
staff the new specialist personal injury court.186 

188. The DPLR Committee recommended that, where the power under section 41 
is being exercised to create a specialist court other than the specialist injury court, 
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it should be subject to a consultation requirement, given that consultation on the 
draft Bill covered the personal injury court only.187  

General views on the creation of a personal injury court 
189. This section of the report on creation of a personal injury court should be 
read together with the sections on privative jurisdiction and access to counsel as 
these are a package of interconnected measures.   

190. There was widespread support for creation of a new all-Scotland personal 
injury court, including from CAS which suggested that this ―specialism will allow for 
greater consistency in decisions, refinement in procedures and a better experience 
for users in earlier expectation management‖.188  

Capacity 
191. A number of specific concerns were raised in relation to the capacity of the 
new court. The Educational Institute of Scotland (EIS) questioned whether two 
specialist sheriffs would be able to deal with the volume of cases which would be 
raised in the sheriff court if the level of privative jurisdiction was raised to 
£150,000. The EIS added that ―there is serious concern that members‘ claims will 
be significantly prejudiced by delay and the expenses will increase if proofs require 
to be discharged due to the unavailability of one of the sheriffs‖.189 Fred Tyler of 
the Law Society also questioned whether two sheriffs would be able to cope with 
the volume of work that it would be expected to deal with and whether it would be 
able to replicate the current efficient system and consistency in the Court of 
Session.190 James Wolffe QC endorsed these comments at an evidence session 
on 18 March.191  

192. Justice Scotland also had concerns that two specialist sheriffs may be 
insufficient, suggesting that ―in the new specialist court, it would only take a small 
number of cases to run to proof, or one lengthy clinical negligence case, for 
difficulties to arise‖.192  

193. The Minister told the Committee that she had ―every confidence that the 
specialist injury court will be successful‖, adding that ―hundreds of cases will not 
come into the specialist injury court all at once‖; in fact between 25 and 30 cases 
were expected to go to proof in its first year.193  

Location 
194. Other witnesses had concerns regarding the location of the new court. For 
example, Macleod and MacCallum, a law firm, argued that the provision in the Bill 
should be enacted ―to ensure that, by relocating the specialist court to Edinburgh, 
inhabitants of the further away towns and regions are not unduly disadvantaged‖, 
noting that injured people pursuing claims have particular difficulties in courts 
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located a long distance from where they live. It went on to argue that technology 
should be used for routine or procedural hearings to be conducted remotely to 
minimise disruption to court users194.  

195. APIL argued that, in addition to the proposed specialist court in Edinburgh, 
there should be a further specialist court in Glasgow, ―to ease the very real 
possibility of delays and strain on the Edinburgh court‘s facilities‖.195 Fred Tyler of 
the Law Society highlighted that, although it had been suggested that the personal 
injury court may sit in Edinburgh or in Glasgow, it was still unclear as to how it 
would work in practice. He told the Committee that ―we do not know, for example, 
whether solicitors in Aberdeen would prefer to use a centralised personal injury 
court or a specialist sheriff in their own court‖, adding that ―if there are specialist 
sheriffs dotted around the country, the predictability of outcome and consistency of 
decisions will not be the same as it currently is in the Court of Session‖.196 APIL 
also highlighted the uncertainty in relation to the number of cases that would be 
raised in local sheriff courts and in the specialist court, but suggested that ―if it is to 
work properly, the specialist court should be used as much as possible to allow the 
sheriffs there to develop their specialist skills and develop the specialist court as a 
centre of excellence‖.197  

196. The Minister confirmed that ―people will still be able to choose to pursue their 
action in their local court if they so desire or to come to the court in Edinburgh‖ and 
that ―the court in Edinburgh will develop a specialisation centred around much 
more complex cases‖.198 

Electronic systems and administration 
197. A number of witnesses also questioned whether the electronic systems and 
administrative procedure which is available in the Court of Session would also be 
made available in the personal injury court. APIL argued that significant 
improvement and investment was needed, including introducing systems enabling 
email to be used for most administrative work, and the e-motion procedure and 
electronic recording of evidence, which all work well in the Court of Session.199 
The Law Society expressed concerns that, ―without investment in improved IT 
provision the idea that access to the correct documents at the right time will not be 
possible‖.200 Justice Scotland had similar views, highlighting that currently, 
―administrative matters which take only a few days to resolve electronically in the 
Court of Session can take weeks in the sheriff court by way of paper‖.201  

Timescale 
198. Compass Chambers recommended that the specialist personal injury court is 
set up prior to the limit on the sheriff courts‘ exclusive jurisdiction being raised to 
£150,000, to ensure that ―the inadequacies of the current set-up‖, including the 
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scheduling of cases, are resolved.202 When asked whether this was the intention, 
Eric McQueen of the SCS responded ―that would certainly make sense; it is 
certainly part of our plan that that will happen‖.203 

Power to confer all-Scotland jurisdiction: recommendations 
199. The Committee welcomes the proposal to establish a specialist 
personal injury court as part of a package of measures to ensure that cases 
are heard in the most appropriate courts. We do, however, note the concerns 
of some witnesses regarding the capacity of the new court. We therefore 
recommend that the personal injury court is established prior to the new 
level of privative jurisdiction being introduced to ensure that the court is 
fully equipped with the necessary electronic and administrative systems to 
ensure it can work effectively from day one.  

200.  The Committee notes that parties will still have the option of raising a 
claim in their local sheriff court or the new personal injury court and seeks 
further clarification as to how this will work in practice, along with an 
estimation of the number of cases expected to be raised in local sheriff 
courts and in the new court. 

APPEALS 

Current position 

Civil appeals 
201. At present a civil case in the sheriff courts can be heard under ―ordinary 
cause procedure‖, ―summary application procedure‖, ―summary cause procedure‖ 
or ―small claims procedure‖.  

202. Civil appeals from sheriffs under ordinary cause procedure go to (a) the 
sheriff principal and then to the Inner House of the Court of Session (Inner House) 
or (b) the Inner House directly from the sheriff.204 An onwards appeal can be made 
to the UK Supreme Court on a point of law only, as opposed to a question of fact. 
The appeal route in summary applications varies according to the particular piece 
of legislation creating the remedy.205 

203. In summary cause actions, appeal is to the sheriff principal on a point of law 
only and then to the Inner House on a point of law if the sheriff certifies the cause 
as suitable for such an appeal, and then finally to the UK Supreme Court. In small 
claims procedure, appeal is to the sheriff principal only, on a point of law.206 

Criminal appeals 
204. Criminal cases can be prosecuted under solemn procedure, which is used for 
the most serious criminal offences, and summary procedure, the procedure used 
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for less serious offences (not to be confused with summary cause procedure in 
civil cases).207 

205. Criminal cases prosecuted under the solemn procedure are heard in either 
(a) the sheriff court, with the possibility of an appeal to the High Court of Justiciary 
(High Court); or (b) the High Court. A jury sits with the judge in such cases. 
Criminal cases prosecuted under the summary procedure are heard in either the 
lay justice of the peace courts or the sheriff courts, with the possibility of an appeal 
to the High Court. The hearings involve a judge only.208 

Sheriff Appeal Court 

Overview of provisions 
206. Part 2 of the Bill provides for the establishment of a Sheriff Appeal Court, its 
membership, its clerking arrangements and its rules of court. The jurisdiction of the 
Sheriff Appeal Court is determined by the courts whose decisions are appealable 
to the Court.209   

207. Parts 4 and 5 of the Bill follow from the establishment of the Sheriff Appeal 
Court, and relate to civil and criminal appeals.  

Background 
208. The provision for the establishment of a Sheriff Appeal Court follows the 
SCCR‘s recommendation that such a court should be set up to deal with all civil 
appeals from the sheriff court as well as all summary criminal appeals by an 
accused on conviction or sentence, appeals by the Crown on acquittal or 
sentence, and bail appeals (emanating from the sheriff court or the justice of the 
peace court).210  

209. Section 47 of the Bill makes provision for the decision of the Sheriff Appeal 
Court on the application or interpretation of law to be binding on sheriffs and 
justices of the peace throughout Scotland (regardless of where in Scotland the 
decision is taken).211 This contrasts with the current position, whereby decisions of 
sheriffs principal are binding only in the sheriffdom in which the appeal is heard. 

210. The Policy Memorandum states that currently almost one third of all civil 
appeals to the Inner House come from the sheriff courts.212 It also cites the 
Summary Justice Review Committee‘s report (―the McInnes Review‖) which noted 
that targets for disposal of criminal appeals were being missed by a substantial 
margin and commented that, if ―summary justice is to be truly summary, appeals 
should … be dealt with significantly more quickly than they are at present‖. The 
McInnes Review suggested that one way of assisting the High Court to achieve its 
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targets would be for a new court to relieve it of much of the summary criminal 
appeal work.213 

211. The Policy Memorandum further states that there are ―clearly problems in 
dealing with the volume of civil and criminal appeals in the Inner House and the 
High Court respectively and appeals are being delayed excessively‖.214 

Sheriff Appeal Court: establishment and role 
212. There was support for the establishment of the Sheriff Appeal Court from 
diverse bodies such as the Scottish Legal Aid Board (SLAB)215, Compass 
Chambers216, Justice Scotland217 and the Forum of Scottish Claims Managers, 
who argued that it assisted in creating a proper framework for the delivery of the 
judicial system.218 

213. The Law Society of Scotland agreed that a national Sheriff Appeal Court 
should be established, on the basis that decisions would be binding on all Sheriff 
Courts in Scotland.219 This was a view shared by Citizens Advice Scotland.220 

214. The Sheriffs‘ Association welcomed the proposals for a Sheriff Appeal Court, 
arguing that such a court is already in existence, through the sheriff principal. The 
Association did, however, advise that for criminal appeals there would be value in 
having one or two sheriffs experienced in criminal work sitting alongside the sheriff 
principal.221 

215. However, concern was expressed by the Faculty of Advocates, who asserted 
that, when combined with the proposed raising of the exclusive competence of the 
sheriff court, the new institution would have ―undesirable structural effects‖.222 The 
Dean of the Faculty, James Wolffe QC, summed up the Faculty‘s case in oral 
evidence— 

―I suppose that one might ask whether it makes sense in a relatively small 
country such as Scotland to set up two parallel appeal structures rather than 
routing all appeals to the supreme court of Scotland—to the inner house.‖223 

216. The Faculty expressed specific concerns about the impact this would have 
on the breadth of experience available to Court of Session judges in shaping and 
developing Scots law and on the development of the law itself, and over the 
expectation that the majority of civil appeals will be heard by a single sheriff.224 
Additionally, the Faculty warned that the effect of the proposals would be to limit 
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the circumstances for appeal to the Inner House (as most cases in which a claim 
for value of up to £150,000 is advanced will have to be raised in the sheriff 
court).225  

Establishment and role: recommendations 
217. The Committee considers that the establishment of a nationwide Sheriff 
Appeal Court, with decisions binding on sheriffs and justices of the peace 
across Scotland, is a welcome step and may lead to greater efficiencies. The 
Committee does, however, note the opposition of the Faculty of Advocates 
to the establishment of this Court and calls on the Scottish Government to 
respond to the specific concerns about limited circumstances for appeal to 
the Inner House and the existence of two separate judicial structures. 

218. The Committee calls on the Scottish Government to respond to the 
request of the Sheriffs‟ Association that criminal appeals in the Sheriff 
Appeal Court ought to be heard by sheriffs experienced in criminal work 
sitting alongside the sheriff principal. 

Sheriff Appeal Court: composition  
219. In relation to the composition of the Sheriff Appeal Court, two separate but 
related concerns arose in evidence.  

220. The Bill provides for existing sheriffs of at least five years standing to be 
eligible for appointment as Appeal Sheriffs.226 The Bill also allows for the Sheriff 
Appeal Court to sit with one sheriff presiding over proceedings. Concern was 
expressed about both these provisions in evidence, as both differ from 
recommendations of the SCCR.227 The following two sections discuss these 
issues in more detail. 

Appeal Sheriffs 
221. As mentioned above, section 49 of the Bill provides for existing sheriffs of at 
least five years standing to be eligible for appointment as Appeal Sheriffs.  

222. The SCCR considered the use of experienced sheriffs, as well as existing 
sheriffs principal, to hear appeals. It stated that sheriffs acting as Appeal Sheriffs 
might be reluctant to hear appeals of colleagues‘ decisions in their own sheriffdom, 
leading to difficulties in programming the business of the Sheriff Appeal Court 
efficiently.228 The Scottish Government considered, however, that the sensitivities 
around this ―may be overstated‖.229 The Bill therefore provides for existing sheriffs 
principal to be Appeal Sheriffs (Section 48) but also for sheriffs of at least five 
years‘ standing to be eligible for appointment as Appeal Sheriffs (Section 49). 
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Responses to the Scottish Government‘s consultation were supportive of this 
measure.230   

223. However, APIL expressed a similar view to the SCCR that it was 
inappropriate for sheriffs on the same level of hierarchy to be hearing appeals 
against the decision of a colleague.231 

224. In oral evidence, the Lord President accepted that a decision to allow first-
instance sheriffs to handle appeals, had been taken on this matter. He rejected the 
view that first-instance sheriffs would be reluctant to hear appeals of colleagues‘ 
decisions.232  

225. However, when pressed, he stated that his ―personal view‖ would be to have 
at least one sheriff principal sitting, and not a sheriff, even when considering 
procedural matters.233 

226. The Minister responded by stating that the Bill creates a new office and role 
of Appeal Sheriff234, adding that some sheriffs currently act as Temporary Sheriff 
Principals235, and that, in practice, it is no different to a sheriff who also sits as a 
temporary Court of Session judge.236 

227. In respect of judgments of an Appeal Sheriff being binding across Scotland, 
the Minister warned of the danger of ―postcode lotteries‖ if such judgments only 
applied within the same sheriffdom.237     

Quorum 
228. The Bill allows for the Sheriff Appeal Court to sit with one sheriff presiding 
over proceedings. The Policy Memorandum states—  

―For the majority of civil appeals it is expected that the Sheriff Appeal Court 
will sit as a bench of one. This will replicate many of the benefits that are 
realised from the current situation of appeals being heard by a sheriff 
principal. However, there will be the flexibility for a larger bench to be used 
for appeals that are novel or complex. All of these matters will be set out in 
the rules of court that will be developed to establish the procedures in the 
Sheriff Appeal Court.‖238 

229. The Financial Memorandum envisages that ―around 5% of total civil appeals 
to the [Sheriff Appeal Court] are likely to warrant a bench of three Appeal 
Sheriffs‖.239 
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230. This provision differs from the recommendation of the SCCR that civil 
appeals from a sheriff should normally be heard within the sheriffdom from which 
they emanate by a bench of three, chaired by the sheriff principal of that 
sheriffdom.240 

231. As referred to above, the Faculty of Advocates expressed concerns about the 
Sheriff Appeal Court sitting as a bench of one241— 

―one will in effect be writing the law for the whole of Scotland within the 
shrieval system. There will be a possibility of an onward appeal to the inner 
house, but it will be through a narrow gateway.‖242  

232. Ronnie Conway, representing APIL echoed this concern— 

―It is really not at all satisfactory. To try to dress it up as an improvement in 
the civil justice system is an Orwellian use of language, quite frankly. In the 
civil court review, Lord Gill said that the appeal courts model with three 
sheriffs principal could be achieved with negligible expense. It is 
incomprehensible to me why that model has been departed from.‖243  

233. Mr Conway added that, under the current rules, an individual would find it 
―well-nigh impossible to get to the inner house of the Court of Session‖244 as they 
would not have the grounds to get there, despite only having been heard by two 
single sheriffs. Mr Conway made clear that his concerns were specific to the Court 
sitting as a bench of one, as he saw advantages in having a nationwide Court.245 

234. The Financial Memorandum makes clear that if a significant number of cases 
required a bench of three, there would be an impact on the costs associated with 
appeals.246   

235. In oral evidence, the Lord President advised the Committee that he was 
content with the proposal for a single sheriff sitting in the Sheriff Appeal Court— 

―I do not depart from a word of what was said in the civil courts review, but 
there you have it. The view has been taken that there should be the 
opportunity for those appeals to be dealt with by a single sheriff. The 
numbers do not tell the whole story, because in appellate work in the sheriff 
court the great bulk of the appeals are not appeals on the merits of the case 
at all, but procedural appeals against a refusal by a sheriff to allow a party to 
amend a case … in numerical terms, the great bulk of appellate work in the 
sheriff court is about such minor procedural issues, which have traditionally 
always been dealt with by a sheriff principal sitting alone.‖247 
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236. He added that, if the parties in a case wish for there to be a bench of three 
sheriffs principal, they are free to apply to the court to convene a bench of three 
sheriffs principal if they consider that the case warrants it.248 In her evidence 
session, and in a follow up letter to the Committee, the Minister clarified that the 
Bill does not state that the Sheriff Appeal Court is able to entertain such requests 
from parties, but that the Court of Session, using powers conferred under section 
97 of the Bill, could make court rules which would ensure that such a request 
could be competently entertained.249  

237. Responding to the general concerns raised about a bench of one, the 
Minister stated— 

―The quorum is to be left to court rules. We have not constrained that. 
Sheriffs principal and experienced sheriffs will potentially be appeal sheriffs. 
Having the bench of one replicates the current system with the sheriff 
principal hearing the appeals. At present, the appeal is to the sheriff principal 
in such cases. In a sense, what we are doing is replicating the current 
system. We believe that it is proportionate and provides a lot of the benefits 
of the current system.‖250 

Sheriff Appeal Court: location 
238. The SCCR envisaged appeals being heard within the sheriffdom from which 
they emanate.251 In its consultation on the Bill, the Scottish Government agreed 
that, for criminal appeals, the Sheriff Appeal Court should be based in a central 
location, and that it was ―open-minded‖ about the recommendation that civil 
appeals should be heard in the sheriffdom in which they originate.252     

239. Section 55(2) of the Bill allows for, but does not prescribe, more than one 
sitting of the Court to take place at the same time and at different locations across 
Scotland.253  

240. Although the Committee did not receive much evidence on this particular 
issue, organisations such as Which? argued that appeals should be heard within 
the sheriffdom in which they originated, rather than at a central location, to 
minimise delay and inconvenience to the parties.254 

Sheriff Appeal Court: recommendations 
241. The Committee notes the concerns expressed by the Association of 
Personal Injury Lawyers, and the view of the Scottish Civil Courts Review, 
about the judicial hierarchy of sheriffs hearing appeals. Whilst the 
Committee notes the comments of the Minister, it considers that, on 
balance, all appeals ought to be heard by sheriffs principal, as their 
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judgment is binding Scotland-wide. We note that in more complex cases 
there would be three on the bench. 

242. The Committee welcomes the Bill‟s provision to allow more than one 
sitting of the Sheriff Appeal Court to take place at the same time, and at 
different places. The Committee agrees with the Scottish Civil Courts Review 
that civil appeals should be heard in the sheriffdom from which they 
emanate.  

Appeals from the sheriff  
243. Due to the establishment of the Sheriff Appeal Court, the existing right of 
appeal to the sheriff principal of a sheriffdom in civil proceedings is abolished by 
the Bill. This only applies to general appeals from the sheriff to the sheriff principal 
and does not affect any specific appeal routes created in statute or applications to 
the sheriff principal from tribunals or other bodies.255 

244. With certain exceptions set out in section 106 (if the Sheriff Appeal Court is 
satisfied that the appeal raises a complex or novel point of law), direct appeals 
from the sheriff court to the Court of Session will cease to be possible. All appeals 
would instead go to the Sheriff Appeal Court.256 

Appeals to the Court of Session 
245. As an appeal to the Sheriff Appeal Court is available as of right in most 
cases, the SCCR considered that the further right of appeal to the Court of 
Session should be subject to a more stringent test. Section 107 of the Bill 
therefore provides that the Sheriff Appeal Court or the Court of Session may only 
grant permission to appeal if the appeal raises an important point of principle or 
practice or if there is some other compelling reason for the Court of Session to 
hear it.257  

246. The Advocates Family Law Association took the view that appeals in family 
law cases should remain competent in the Court of Session. In its view, requiring 
appeals to be made to the Sheriff Appeal Court before the Inner House would add 
to expense and delay, and would create additional uncertainty for children.258 

247. On the other hand, SLAB, who favoured the establishment of the Sheriff 
Appeal Court, also welcomed Part 4 of the Bill, adding that ―there will be welcome 
efficiencies and savings in respect of legal aid by the various arrangements 
suggested‖.259 Under this Part of the Bill, SLAB advised the Committee that there 
―could be potential for more effective and cost efficient processes, with 
concomitant savings for the Scottish Legal Aid Fund if there are both sift 
processes to filter out unmeritorious appeals, and fast-track or simplified 
processes for appeals of a more administrative and possibly uncontested nature, 
e.g. where a party has failed to meet a time limit‖.260 
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248. As mentioned above, the Faculty of Advocates expressed concern about 
these provisions, describing the possibility of onward appeal to the Court of 
Session as being a ―narrow gateway‖.261 

Appeals to the Supreme Court 
249. Currently, under section 40 of the Court of Session Act 1988 it is competent 
to appeal to the Supreme Court against certain judgments without requiring leave 
from the Inner House provided the appeal is certified by two counsel as 
―reasonable‖.262  

250. Section 111 introduces the requirement for permission for appeals to be 
given by the Inner House, or by the Supreme Court. This follows recent Supreme 
Court judgments indicating the form of appeals it expects to consider.263    

251. In oral evidence, Clydeside Action on Asbestos (CAA), expressed concern 
over the additional layer of appeal that this would build into the system264, thereby 
reducing the number of appeals that reach the Supreme Court and Court of 
Session. As referred to elsewhere, CAA argued that a special case should be 
made for asbestosis cases265. 

Civil appeals: recommendation 
252. The Committee notes the changes to civil appeals provided for in the 
Bill. While noting the concerns expressed about the limitations this places 
on appeals to the Court of Session and Supreme Court, the Committee 
broadly welcomes these reforms.   

Petition PE1504 
253. Petition PE1504, which has been referred to the Committee for consideration 
in the context of its scrutiny of this Bill, expressed concerns that, in order to 
progress an appeal from the Inner House to the Supreme Court, a party must 
currently have two advocates certify that the appeal is reasonable.266 The 
petitioner was a party litigant and was unable to fulfil this requirement. She has 
therefore petitioned the Parliament to amend this requirement.  

254. As mentioned above, section 111 proposes that permission to make the 
appeal must be granted (in most cases) by the Court of Session or, where it 
refuses, the Supreme Court.  

255. In oral evidence, a Scottish Government official clarified that the right of 
appeal to the Supreme Court under the Bill will not be affected by whether 
someone is a party litigant or is represented by counsel in the Court of Session 

                                            
261

 Scottish Parliament Justice Committee. Official Report, 18 March 2014, Col 4373. 
262

 Policy Memorandum, page 46. 
263

 See, for example, Uprichard v Scottish Ministers [2013] UKSC 21, paragraphs 58-61 (re-stating 
the judgment in House of Lords, in R v Secretary of State for Trade and Industry, Ex p Eastaway 
[2000] 1 WLR 2222, 2228) Available at: http://www.supremecourt.uk/decided-
cases/docs/UKSC_2012_0034_Judgment.pdf  
264

 Scottish Parliament Justice Committee. Official Report, 22 April 2014, Col 4514. 
265

 Scottish Parliament Justice Committee. Official Report, 22 April 2014, Col 4512. 
266

 Petition PE1504. Available at: 
http://external.scottish.parliament.uk/GettingInvolved/Petitions/partylitigants  

319

http://www.supremecourt.uk/decided-cases/docs/UKSC_2012_0034_Judgment.pdf
http://www.supremecourt.uk/decided-cases/docs/UKSC_2012_0034_Judgment.pdf
http://external.scottish.parliament.uk/GettingInvolved/Petitions/partylitigants


Justice Committee, 5th Report, 2014 (Session 4) 

 50 

adding that, it will be for the Court of Session to decide whether the case should 
go up.267   

256. The Committee notes the petitioner‟s concern to correct what she 
perceives to be a flaw in the system in relation to appeals to the Supreme 
Court and considers that the provisions of section 111 of the Bill would 
appear to put party litigants and those with legal representation on an equal 
footing.  

Criminal Appeals 
257. Part 5 of the Bill gives effect to the recommendations of the SCCR that the 
Sheriff Appeal Court should have jurisdiction to deal with all summary criminal 
appeals by an accused on conviction or sentence, appeals by the Crown on 
acquittal or sentence and bail appeals.268 

258. The provisions of Part 5 were broadly welcomed by witnesses. Commenting 
on Part 5, the Law Society said it hoped that the introduction of the appeal court 
will facilitate appeal hearings within a shorter space of time.269 This was a view 
shared by Gilbert M Anderson.270 

259. Whilst broadly welcoming Part 5, Justice Scotland expressed a specific 
concern about the timescale for permission being granted by the High Court for an 
appeal to succeed. Section 113 amends the Criminal Procedure (Scotland) Act 
1995 to provide for appeal from the Sheriff Appeal Court to the High Court in 
certain circumstances. For an appeal to proceed, it must be made within 14 days 
of the date of the decision being made by the Sheriff Appeal Court, although the 
High Court can in ―exceptional circumstances‖ extend this period if satisfied that 
this is justified. It was the contention of Justice Scotland that the test of 
―exceptional circumstances‖ was very high, and that a more appropriate test would 
be consideration of ―the interests of justice‖ or ―on cause shown‖. Justice Scotland 
argued that this would ensure that deserving causes are not excluded. 

Criminal Appeals: recommendations 
260.   The Committee notes the concerns of Justice Scotland about the 
appeal to proceed provisions in Part 5. The Committee draws these 
concerns to the Scottish Government‟s attention and invites it to reflect on 
whether section 113 should be amended to allow for more circumstances 
where the period for appealing can be extended. 

261. The Committee welcomes the changes to civil and criminal appeals 
provided for in Parts 4 and 5 of the Bill. 
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CIVIL PROCEDURE 

Civil jury trials in an all-Scotland sheriff court 

Overview of provisions 
262. Currently, civil jury trials are only possible in certain cases raised in the Court 
of Session, and which fall within the categories listed in the Court of Session Act 
1985, such as personal injury and defamation.271 In practice, these cases only 
usually relate to personal injury. 

263. The SCCR noted that damages awarded in legal systems where a judge 
alone made the decision tended to follow awards made in previous cases and, 
over time, fell below what was considered reasonable by the general public. It 
therefore concluded that the right to a jury trial in specific cases should continue 
because they perform an important role in ensuring that damages awards keep up 
with public expectations.272 It also recommended that civil jury trials should be 
available in the new specialist injury court, but not in other sheriff courts. 

264. The Scottish Government accepted these recommendations.273 The Bill 
therefore provides for jury trials in the types of cases specified in section 11 of the 
Court of Session Act 1988 in any sheriff court which is designated with an all-
Scotland jurisdiction. It is anticipated that, at least for the foreseeable future, this 
would only apply to the specialist injury court.  

Level and consistency of awards 
265. A small number of witnesses who commented on this aspect of the Bill said 
that they support the use of juries in certain civil trials. The Law Society agreed 
that they should be available in the personal injury court.274 Ronnie Conway of 
APIL said that he was ―in favour of civil jury trials because … they bring people 
directly into the court and involve them in the quantification of damages‖, adding 
that ―it seems that over time—and it is not just me who says this—the judiciary 
tends to lose touch with the value of money‖.275 

266. Others opposed civil jury trials on the grounds that there is potential for 
inconsistency of awards. For example, Simpson and Marwick stated that 
inconsistencies between judicial and jury awards bring ―confusion on the part of 
both pursuers and defenders when advising on the true value of a claim‖.276 
Gilbert M Anderson had similar concerns regarding the unpredictability and 
inconsistency of awards by civil juries.277 
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Cost and efficiency 
267. Some witnesses highlighted concerns that civil juries can lead to additional 
costs and delay. Simpson and Marwick, for example, suggested that civil juries are 
―a significant imposition on the public in terms of time (and on the public purse) in 
terms of cost‖278, while Alan Rogerson of FSCM said that he was ―uncomfortable‖ 
with civil jury trials as they ―detract from the efficiency and calibre of justice that 
you receive in the personal injury court‖. He went on to argue that holding jury 
trials for low-level personal injury cases would be disproportionate and would add 
―complexity to something that the court should be looking at efficiently and 
quickly‖.279 

Civil juries: recommendations 
268. The Committee is broadly content with the proposals in the Bill to 
continue allowing civil jury trials and for these to be extended to the 
personal injury court. 

Simple procedure 

Overview of provisions 
269. The SCCR recommended that summary cause and small claims procedure 
be replaced with a new simplified procedure for all actions with a value of £5,000 
or less, actions for recovery of residential tenancies and mortgage repossession 
actions. It proposed that this procedure should be designed with unrepresented 
litigants in mind and that the district judge (or summary sheriff as termed in the 
Bill) should take an interventionist approach to identify the issues and assist the 
parties to settle if possible, and to determine how the case progresses.  

270. The Scottish Government accepted this recommendation. The Bill therefore 
creates a new procedure for cases under £5,000 to be dealt with primarily by 
summary sheriffs to be called ‗simple procedure‘ rather than ‗simplified procedure‘ 
as recommended by the SCCR. The Policy Memorandum explains that ―the use of 
‗simplified‘ seems to imply that it is simpler than another procedure, where this is 
intended to be a new and straightforward approach to such low value 
casework‖.280  

271. Which?, CAS and the Law Society of Scotland were amongst those 
witnesses who said they support the proposals, each suggesting that the new 
procedure would be more accessible to the public. CAS and Which?, however, 
suggested that introduction of the new procedure provided an opportunity to 
design a system that was as user-friendly as possible. Lauren Wood of CAS 
highlighted, for example, that: the sheriffs dealing with simple procedure should sit 
without wigs and gowns; the rules for the procedure should be easy to follow; and 
the ―assumption from the start should be that counsel is not involved and, indeed, 
that lawyers will not necessarily be involved‖.281  
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Value of cases 
272. The Policy Memorandum explains that the Scottish Government considered 
whether the monetary limit for simple procedure should be set at £10,000, in line 
with the small claims limit in England and Wales. However, it concluded that it 
would be ―premature‖ to recommend a higher limit for simple procedure, but that it 
would keep the limit under review.282  

273. Which? argued that the Bill should set a level of £10,000, arguing that this is 
―a more appropriate amount for modern consumer-type claims, such as disputes 
over new kitchens, holidays, cars and other consumer areas‖. It also highlighted 
the £10,000 limit in England and Wales, arguing that ―Scots are disadvantaged by 
this lower ceiling and therefore arguably less able to access redress in Scotland 
than in other parts of the UK‖.283 However, Money Advice Scotland suggested that 
there should be no financial limit and instead the simple procedure should apply to 
all consumer actions and housing cases regardless of the sum involved.284  

274. Under the provisions in the Bill, personal injury cases worth less than £5,000 
would be subject to the simple procedure and are therefore not eligible to be 
considered by the specialist personal injury court. APIL suggested that the simple 
procedure would not be suitable for personal injury cases, arguing that the value of 
the case did not reflect complexity.285 Similarly, the STUC stressed that it should 
always be open to the pursuer to pursue a case involving a workplace injury in the 
specialist personal injury court, regardless of value.286  

Inquisitorial approach 
275. In the Policy Memorandum, the Scottish Government said it believes that 
party litigants require more assistance from the bench. The rules for simple 
procedure to be made by rules of court under section 97 of the Bill would be based 
on ―a problem-solving or interventionist approach, closer to the inquisitorial 
approach taken in some other jurisdictions‖. The Policy Memorandum states the 
intention that the Court should be able to help the parties to settle the dispute and 
the procedure adopted should reflect the circumstances of the case.287  

276. There was broad support amongst witnesses for adopting an inquisitorial 
approach, including from CAS and Which?, with each acknowledging that parties 
would benefit from more support from the bench.288 Gilbert M Anderson agreed 
that an inquisitorial approach would ―bring about speedy, practical and economic 
resolution of disputes in cases where the value does not exceed £5,000‖.289  

277. However, Sheriff Pettigrew told the Committee that he was concerned about 
the wording in section 72(b) of the Bill which allows sheriffs to ―negotiate with the 
parties with a view to securing a settlement‖. He indicated that, while he had ―no 
difficulty with assisting parties to present their case, in becoming interventionist or 
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trying to identify the issues and then leaving the parties to tease them out [or] in 
asking difficult questions, … I am not negotiating, because I have to maintain 
neutrality‖. He added that ―there could be issues if the judge—were to negotiate, 
because a person who does not get the result that they want could then ask to 
what extent the judge was independent, and that could reveal a plethora of 
unnecessary appeals to the sheriff court‖.290 Sheriffs Pettigrew, Wood and Liddle 
agreed that it would be more appropriate if the term ‗negotiate with‘ was amended 
to read ‗facilitate negotiation between‘. 

Legal aid and expenses 
278. The SCCR recommended that legal aid should be available in all simple 
procedure cases regardless of their value. However, the Scottish Government 
proposes to restrict legal aid to those cases with a monetary value of more than 
£3,000 in line with the current pattern of legal aid availability.  

279. In its written submission, SLAB said that it presumed legal aid would be 
available principally for actions with a value of greater than £3,000 up to £5,000, 
as well as actions for recovery of heritable property. However, ―as the procedure to 
be adopted in simple procedure cases has yet to be established, the Board would 
be keen to establish what the intended procedure is in this respect, as there is a 
corresponding need for the Scottish Government, with input from the Board, to 
establish an appropriate model for, and rates of, legal aid payment in simple 
procedure actions not excluded from legal aid‖.291 

280. Both the Law Society of Scotland and Simpson and Marwick292 argued that 
provision should be made for the court to have discretion to restrict awards of 
expenses in simple procedure, in line with Sheriff Principal Taylor‘s 
recommendations.293  

Simple procedure: recommendations 
281. The Committee welcomes the proposals to replace summary cause and 
small claims procedures with one new simple procedure for cases under the 
value of £5,000 aimed at improving accessibility for users. We also support 
the intention set out in the Policy Memorandum that court rules for simple 
procedure will be based on a problem-solving or interventionist approach to 
assist parties in settling their disputes expeditiously. 

282. The Committee notes the views of Which? that the monetary limit for 
simple procedure should be set at £10,000 in line with the small claims limit 
in England and Wales. However, we accept that the Scottish Government 
concluded that it would to be premature to introduce a higher limit and 
welcome its commitment to keep the matter under review.  

283. Given concerns raised in evidence by the Sheriffs Association, the 
Committee asks the Scottish Government to consider amending the wording 
at section 72(b) of the Bill to read „facilitate negotiation between‟ rather than 
„negotiate with‟ in order to maintain the independence of the judiciary. 
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Judicial review 

Overview of provisions 
284. Section 85 of the Bill inserts new sections 27A to 27D into the Court of 
Session Act 1988 (―the 1988 Act‖) which reform the procedures for petitions for 
judicial review in line with a recommendation in Chapter 12 of the SCCR.  

Time limits for judicial review 
285. At present, there are no statutory time limits within which an application for 
judicial review must be made, other than the challenge of ―mora, taciturnity and 
acquiescence‖. Broadly speaking, these three elements combine to describe 
excessive or unreasonable delay to speak out in respect of a known right or claim 
in circumstances likely to be relied upon by the respondent. 294 

286. Section 27A provides that a time limit of three months starting from the date 
that the grounds giving rise to the application for judicial review arose. This is 
subject to the exercise of the court‗s discretion to permit an application to be made 
outwith that period, for example, if there is good reason for delay in making an 
application, or where the court is satisfied that injustice would result if an 
application presented outwith the time period is not allowed to proceed.295 

287. This provision broadly implements recommendation 151 of the SCCR. The 
SCCR considered that a delay of three months in bring an application would be 
excessive296.297  

288. A range of views were expressed to the Committee about time limits for 
judicial review, with some organisations supporting the three month limit and 
others opposing it. Organisations arguing that the limit would be overly restrictive 
or insufficient included Friends of the Earth Scotland298, Scottish Environment 
LINK299, the Law Society of Scotland300 and Justice Scotland301. The Law Society 
warned that these proposals would limit access to justice302 whilst Westwater 
Advocates were not convinced that some of the proposed changes were 
absolutely necessary303. 

289. Also suggesting that the imposition of a three-month timescale was overly 
restrictive, Jonathan Mitchell QC stressed the importance of judicial review, 
describing it in the following terms— 
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―It is a fact that the citizen keeps the state in order through judicial review. In 
a sense, it is the civil equivalent of criminal prosecution. If you did a survey in 
Barlinnie on whether there should be a three-month time limit on prosecution 
for crime, you would get a massive vote in favour of that. What we have is a 
massive vote by public authorities that they want to be immune from legal 
action. That is the whole point of having a three-month time limit or, indeed, 
any time restriction. It is so that if I, as a citizen, see that the state or a local 
authority is breaking the law and do not do anything about it in a fairly short 
period of time, nothing can be done about it.‖304 

290. Tony Kelly, representing Justice Scotland, added that ―it is difficult to 
understand why the period of three months was chosen. The only real reason that 
we can identify is that there has been a complete read-across from England and 
Wales, but we are in an entirely different situation‖.305 

291. The Law Society of Scotland‘s written submission described those 
differences in the following terms— 

―[England and Wales] is a jurisdiction ten times the size of Scotland, with 
many UK-wide and international campaigning organisations headquartered in 
London, and has a broader culture of public interest litigation overall and, 
crucially, judicial review procedure tends to take longer and be more 
expensive than Scotland.‖306 

292. Mr Kelly argued that the reason that time limits are stringent in England and 
Wales was due to ―the volume of litigation that overran the administrative court 
down south‖.307 He added that ―We are nowhere near approaching a problem in 
relation to volume‖.308 

293. Section 27A(1)(b) provides the Court with flexibility to extend the three month 
period by as long as it considers equitable. When asked about this provision, Mr 
Kelly stated that— 

―The problem is that three months is the headline time limit and will become 
the default—that is certainly what happened in England. Even a day beyond 
three months, we will have to come to court to persuade it to exercise its 
equitable discretion.‖309 

294. Both Mr Kelly and Lloyd Austin, representing Scottish Environment LINK, 
stated that, if pressed for a time limit, they would recommend one year.310 Mr 
Austin added that there are ―different circumstances in different types of judicial 
review‖.311 
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295. Mr Mitchell QC suggested that, as the purpose of introducing a time limit was 
to protect proper public administration and the rights of third parties, an alternative 
solution would be a ―written provision that said that when there is an unfair 
prejudice to public administration or to third parties that would be a bar to coming 
to court‖.312  

296. The Committee also heard from organisations supporting the three month 
limit. For example, SLAB favoured these changes on the grounds of improved 
effectiveness and efficiency in the administration of legal aid, in addition to benefits 
to parties and the courts.313 Businesses such as Asda argued in favour of even 
shorter time periods to decrease the impact of lost revenue and additional 
professional costs.314  

297. The Scottish Criminal Cases Review Commission stated that it was likely 
that, had the three month provision been in force during the most recent financial 
year, it could have saved tens of thousands of pounds in legal fees.315   

298. The Lord President, in oral evidence, stated that he believed the three month 
limit to be ―more than reasonable‖.316 He reminded the Committee that the 
purpose of taking out judicial review is to rescind a decision by a public body. He 
advised that extending the limit could have an effect on other decisions taken by 
public bodies in the intervening period.317 He added that subsection (1)(b) of the 
new section 27A could cover a ―wide range of circumstances‖318 and described a 
scenario where this subsection could provide ―another safety net so that there are 
no hard decisions‖.319 

Time limits for judicial review: recommendations 
299. The Committee notes the views of several witnesses that Scotland does 
not currently have the same issues in respect of volume of cases for judicial 
review as England and Wales and that the introduction of a three month time 
limit for bringing applications for judicial review may be overly restrictive. 

300. The Committee also notes the view of the Lord President that three 
months is a reasonable time limit and that there are appropriate safeguards 
built into section 27A. 

301. The Committee considers that those applying section 27A should do so 
with discretion and flexibility, balancing the rights of the party challenging 
decisions with the requirement for the public body to implement those 
decisions. 
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Introduction of a leave or permission stage 
302. Implementing recommendations 152 and 153 of the SCCR320,321 section 85 
of the Bill inserts an additional provision to section 27 of the Court of Session Act 
1988 requiring permission to be sought prior to judicial review proceedings being 
taken. The court may grant permission only if (a) the applicant can demonstrate 
―sufficient interest‖ in the subject matter of the application, and (b) the application 
has a real prospect of success. 

303. The reference to ―sufficient interest‖ in section 27B(2) was broadly welcomed 
in evidence to the Committee. Witnesses noted that it was simply codifying the 
new test of ―standing‖ which has already been set out by the Supreme Court in the 
AXA case322.323 Axiom Advocates did, however, state that, if there is to be a 
requirement for leave, some guidance should be given as to the meaning of the 
phrase ―real prospect of success‖.324 

304. Some concerns were expressed about the requirement for permission 
provisions contained in section 27B(1). For example, Tony Kelly was concerned 
about the practicalities around requiring permission to be sought when there is a 
three month time limit— 

―the proposal seems to represent quite a big jump up to the imposition of a 
real bar. The problem is that it is linked to the three-month time limit. If people 
rush to get to court to beat the time bar, their applications might well not be 
as fully prepared and capable of being fully argued at that stage. That would 
leak into the higher test being applied to those applications that are not fully 
worked up.‖325 

305. He did state, however, that he did not have a problem with the principle of 
weeding out hopeless cases.326 

306. Others, such as Professor Tom Mullen, argued that no evidence has been 
presented of the scale of the problem of unmeritorious cases being brought.327  
Professor Mullen added that ―there are also reasons to suppose that weak claims 
for judicial review may not in fact be numerous‖, citing expenses involved in losing 
a claim as an already existing deterrent to unmeritorious cases being brought.    

307. Jonathan Mitchell QC advised that he too did not have a problem with 
weeding out unmeritorious cases, but described legislating in this area as ―a 
solution that is searching for a problem‖.328 Ailsa Carmichael QC wondered: 
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―whether a sledgehammer is being used to crack a nut, and whether a 
permission stage is necessary in Scotland. Other means to root out weak 
petitions, such as early hearings on particular points of law, are already open 
to the court.‖329 

308. There was, however, support for the permission stage.330 For example, Lloyd 
Austin indicated that he could ―see benefits in the proposal, subject to certain 
circumstances‖. 331  The Scottish Criminal Cases Review Commission stated that it 
has, in recent years, found itself responding to an increasing volume of petitions 
for judicial review, some of which have been poorly conceived.332 As mentioned 
above, had the provisions of the Bill been in force, the Commission argues that 
tens of thousands of pounds would have been saved in legal fees.333  

309. In oral evidence, the Lord President made clear his view that the permission 
stage was, indeed, necessary, stating that the court had a duty to decide whether 
a challenge should be allowed to go ahead, to prevent petitions going forward that 
lack probable cause.334 

Introduction of leave or permission stage: recommendations 
310. The Committee recognises that some concerns have been raised over 
the requirement for the Court to grant permission in judicial review cases, 
but considers that these concerns are interlinked with concerns over the 
three month time limit. Whilst the Committee remains to be convinced that 
this additional stage is absolutely necessary, it welcomes the reassurances 
of the Lord President that its introduction is important to prevent petitions 
going forward that lack probable cause.  

311. The Committee welcomes the codification of the test of “standing” in 
judicial review cases, set out in the Bill. The Committee also invites the 
Scottish Government to consider further the points made in evidence that 
guidance should be provided on the meaning of “real prospect of 
success”.335 

Granting of legal aid 
312. The Law Society expressed a specific concern that SLAB would use these 
reforms to make changes in practice to the granting of legal aid, warning that 
―there is a foreseeable risk that SLAB will not grant anyone full legal aid until a 
petition has got through the permission stage‖.336 

313. Lindsay Montgomery of SLAB addressed this point in oral evidence— 

―I believe that someone said in evidence that we would wait until the petition 
stage, but I do not think so. If the application meets the statutory tests, we will 
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grant the legal aid. If a solicitor comes late in the three-month period or if we 
do not get enough information and have to go back to them, they will be able 
to take special urgency measures to get the petition into court and protect the 
client‘s interests.‖337 

Granting of legal aid: recommendations 
314. The Committee notes the concerns expressed by the Law Society of 
Scotland that the Scottish Legal Aid Board will use the reforms to make 
changes in practice to the granting of legal aid, but notes the Scottish Legal 
Aid Board‟s assurances on the record that this will not be the case.  

Aarhus Convention 
315. The Convention on Access to Information, Public Participation in Decision 
Making and Access to Justice in Environmental Matters (the ―Aarhus Convention‖) 
was signed on 25 June 1998. The Convention grants the public rights regarding 
access to information, public participation and access to justice, in governmental 
decision-making processes on environmental matters. The UK Government is a 
signatory to the convention. The Convention is therefore binding in Scots law. 

316. Paragraph 1 of Article 9 of the Aarhus Convention states— 

―Each party shall, within the framework of its national legislation, ensure that 
any person who considers that his or her request for information under article 
4 has been ignored, wrongly refused, whether in part or in full, inadequately 
answered, or otherwise not dealt with in accordance with the provisions of 
that article, has access to a review procedure before a court of law or another 
independent and impartial body established by law.‖338    

317. Paragraph 2 requires each signature Party to ensure that members of the 
public— 

―(a) Having a sufficient interest or, alternatively, (b) Maintaining impairment of 
a right, where the administrative procedural law of a Party requires this as a 
precondition, have access to a review procedure before a court of law and/or 
another independent and impartial body established by law, to challenge the 
substantive and procedural legality of any decision, act or omission subject to 
the provisions of article 6 and, where so provided for under national law and 
without prejudice to paragraph 3 below, of other relevant provisions of this 
Convention.‖339         

318. What constitutes a sufficient interest and impairment of a right is determined 
in accordance with the requirements of national law.  
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319. Lloyd Austin described the Convention as providing a ―means of providing 
citizens, communities and non-governmental organisations with the right to seek 
review of those decisions [made by governments or public bodies that affect the 
environment]‖. 340  

320. Mr Austin outlined the conflict between the Aarhus Convention and current 
statutory provisions for judicial review in the following terms— 

―the three tests that are mentioned in article 9 relate to issues of timing, the 
process not being prohibitively expensive and the merits of the case. The bill 
and the discussions about judicial review address issues to do with costs and 
with timing, but not issues to do with the substantiveness of the review. That 
is an interesting issue, because judicial review is not designed to examine 
the merits of a case. Therefore, there is a question about whether judicial 
review should be adapted to meet the requirements of the Aarhus convention 
or whether there should be a lower court or a tribunal on the environment to 
do that.‖341           

321. He added that Scottish Environment LINK‘s member bodies support the 
introduction of an environmental tribunal or court that could carry out substantive 
reviews.342   

Aarhus Convention: recommendations 
322. The Committee notes the differences between the requirements of the 
Aarhus Convention and the scope of judicial review in Scots Law. The 
Committee is sympathetic to calls for the introduction of an environmental 
tribunal for Scotland.                                                                                                                                                                                                                                                                                                                                                    

Alternative Dispute Resolution  

Overview of provisions 
323. The SCCR noted the valuable role that mediation and other forms of 
alternative dispute resolution (ADR) play in the civil justice system. It 
recommended that ―the court should ensure that litigants and potential litigants are 
fully informed about the dispute resolution options available to them and should 
encourage parties, in appropriate cases, to consider ADR‖.343 

324. The Bill gives the Court of Session a power to consider and make rules that 
would encourage the use of methods of non-court dispute resolution in 
circumstances where it is felt that settlement might be achieved more effectively 
by court process.  

Encouraging use of ADR 
325. A number of witnesses expressed concern that the Bill does not go far 
enough in encouraging the use of ADR, including the Scottish Arbitration Centre344 
(SAC), the Scottish Mediation Network (SMN) and the Money Advice Service 
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(MAS). Both SAC345 and SMN346 suggested that, although the Bill provides for 
rules to be made [under section 96 of the Bill], there is no guarantee that they will 
ever be made, and even if they are, that the changes would integrate and embed 
ADR more fully into the civil justice system. Both organisations argued that ADR, 
including mediation, should not just be encouraged by the Court, but should be an 
option provided to users.347  

326. CAS also said it was ―disappointed that there is not greater commitment to 
embedding ADR in the civil justice system on the face of the Bill‖ and asked that 
provision of information, advice and dispute resolution options, including 
alternatives to litigation should be provided for in the Bill.348 Families Need Fathers 
suggested that the Bill should be more robust and should at least require 
attendance at an assessment meeting before a writ can be lodged and that a 
judge be permitted to take into account a refusal to attend mediation (or some 
other form of ADR) in assessing that parent‘s commitment to the best interests of 
their child.349 Relationships Scotland also said that it ―would like to see the 
introduction of mandatory information meetings with a mediator, to find out more 
about the mediation process and how it might help, prior to hearing a family case 
in court‖.350  

327. Louise Johnson of SWA argued that there was no role for mediation in a 
family case involving domestic abuse as ―domestic abuse is not a dispute … it is a 
misuse of power and control in which one of the parties is clearly in fear, or is 
being coerced or threatened by the other‖. She went on to explain that ―it is unfair 
and quite dangerous and irresponsible to expect someone … to undergo a 
process in which they have to discuss their safety and their children‘s safety in a 
setting in which they are open to further abuse and coercion, whether tacit or 
overt‖.351 

328. The Lord President advised the Committee that ―our report recommended 
that [ADR] should be available in every sheriff court and that is very much my view 
… however, it is not a matter that requires legislation; it is essentially an 
operational and managerial question‖. He went on to state that he would like 
guidance and mediation services to be available in sheriff courts for, in particular, 
party litigants.352 

329. The Minister told the Committee that, ―as a Government, we have been very 
much in favour of the promotion of ADR, [but] the difficulty is that … we cannot 
force people into mediation because, by definition, it simply would not work in 
those circumstances‖.353 She went on state that ―the Bill recognises overtly that it 
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should be encouraged in court rules, but we only go so far in that regard‖, adding 
that ―I think that … it will be a generational change‖.354 

Alternative Dispute Resolution: recommendations 
330. The Committee notes the views of some witnesses that the Bill does 
not go far enough in embedding alternative dispute resolution within the 
civil court system. While we do not accept that parties should be mandated 
to undertake ADR, we consider that it plays an important role in facilitating 
the settlement of cases where appropriate. We believe that in-court advice 
and guidance on the use of ADR and how it may be accessed should be 
more available across Scotland. The Committee therefore seeks further 
information from the Scottish Government on the steps it is taking to 
promote use of ADR where appropriate to ensure that opportunities for non-
court settlements are encouraged.  

SCOTTISH COURTS AND TRIBUNALS SERVICE 

Overview of provisions 
331. The Bill renames the Scottish Court Service as ‗the Scottish Courts and 
Tribunals Service‘ (SCTS). Staff employed by the Scottish Ministers in the delivery 
unit of the Scottish Government known as ‗the Scottish Tribunals Service‘ will be 
transferred to the SCTS along with any property and liabilities.355 The Policy 
Memorandum states that ―it is intended that the proposals should be given effect 
to by April 2015 ahead of the wider reform of the Scottish courts made by this 
Bill.356 The Policy Memorandum states that ―one of the principal motivating factors 
for reform of tribunals in Scotland was the desire to increase the independence of 
the tribunals from the Scottish Ministers, particularly as a number of tribunals are 
required to review ministerial decisions, actions and omissions‖.357 

Impact on tribunals  
332. Some witnesses expressed concern regarding the terminology used to 
describe the proposal. For example, CAS said it was concerned that the move was 
described as a ‗merger‘ of the Scottish Court Service and Scottish Tribunals 
Service (in the Scottish Government consultation), but is now being referred to as 
a ‗transfer‘ (in the Policy Memorandum). CAS argued that the SCS should not be 
the ―dominant partner‖, but instead there should be equality between the services. 
The Scottish Tribunals and Administrative Justice Advisory Committee (STAJAC) 
also expressed concern that the culture and working practices of the SCS may 
dominate those of the STS, ―leading to the dilution of the specialist nature and 
user-focus of tribunals‖.358  

333. Some, including the Law Society359, CAS360 and STAJAC361, felt that this 
could be addressed by including representation of the tribunal sector on the joint 
board of the SCTS, which is currently not provided for in the Bill.  
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Scottish Courts and Tribunal Service: recommendations 
334. The Committee supports the proposal to merge the Scottish Court 
Service and Scottish Tribunals Service. While we welcome this attempt to 
increase the independence of tribunals from the Scottish Ministers, we 
recommend that the joint board of the Scottish Courts and Tribunals Service 
should include representation from the tribunal sector to ensure that the 
new organisation recognises the specialist nature of tribunals. 

IMPLEMENTATION OF REFORMS 

Pace of change 

335. In his introduction to the SCCR report, Lord Gill stressed that ―our proposals 
should not be seen as a series of good ideas, the easiest and cheapest of which 
can be cherry-picked for the purposes of legislation [as] that course would simply 
perpetuate the ad hoc approach that has obstructed true progress in civil justice 
for so long‖. He added that ―we put these proposals forward as an integrated 
solution‖.362 

336. The Policy Memorandum suggests that ―an alternative approach would have 
been to retain the status quo and not implement the recommendations of the 
SCCR; … however, such an approach would mean that the current state of the 
Scottish civil courts, which Lord Gill described as ‗slow, inefficient and expensive‘ 
would remain‖.363 It adds that ―the Scottish Government agrees that to take 
forward the Review‘s recommendations on a piecemeal, ad hoc basis would risk 
the leap of true progress envisaged in the Review [and is] persuaded of the 
benefits of implementing the recommendations as a package‖.364 

337. Some witnesses, however, questioned this approach. Keith Stewart QC, for 
example, suggested that ―contrary to the views expressed in the Policy 
Memorandum, it is highly desirable that change to something as important as a 
legal system should proceed incrementally, allowing for the gradual testing of new 
measures to ensure they work as intended‖.365 

Pace of change: recommendations 
338. The Committee is persuaded that the proposals in the Bill should be 
adopted as a package in line with the recommendations of the Scottish Civil 
Courts Review.  

Capacity of the courts 

339. The Financial Memorandum on the Bill (table 11 and paragraph 73) suggests 
that 2,700 cases will transfer from the Court of Session to the sheriff courts, 
representing 57% of the workload of the Court of Session and 3% of the workload 
of the sheriff courts (on 2011/12 figures). It also highlights that a significant 
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majority of these cases are expected to be heard by the new specialist personal 
injury court.  

340. The Committee heard concerns from the Law Society and Faculty of 
Advocates regarding the existing capacity of the sheriff courts and their ability to 
absorb the new cases resulting from the provisions in the Bill.366 Ampersand 
Advocates highlighted that cases in the sheriff court ―often take months to 
complete [and] the result is that parties become frustrated, while expenses 
continue to mount‖.367 APIL suggested that ―everyone who practises in the sheriff 
court knows the time pressures and constraints under which they currently 
operate‖ and argued that ―the idea that a system already creaking can seamlessly 
accommodate another 2,770 cases is hopelessly optimistic‖.368 Ronnie Conway 
expanded on APIL‘s position by describing the existing system as being ―in 
crisis‖.369 Iain A J McKie added that ―change introduced into an already struggling 
organisation can only serve to further destabilise it, lower the efficiency and morale 
of those working within it and undermine the potentially valuable intended 
reforms‖.370 Witnesses, such as Ronnie Conway of APIL371 and Lauren Wood of 
CAS372, also highlighted concerns that the recent and planned court closures 
would place more pressure on the sheriff court. 

341. However, Sheriff Principal Stephen told the Committee that the proposed 
reforms would allow the courts to work more efficiently, thus freeing up current 
resources.373 She also highlighted that, if the Bill is passed, ―cases will start in the 
sheriff court and there will be a gradual build-up of the volume‖, adding that ―there 
will not be a tsunami of work descending on the sheriff court‖.374  

342. Eric McQueen of the SCS highlighted that, in fact, sheriff courts face less 
pressure today than two years ago due to a general downward trend in demand 
for civil court services.375 He said that ―three or four years ago we were running 
more than 31,500 sitting days in the sheriff courts annually‖ but that the figure is 
now just under 29,000. He explained that ―even if we allow for the courts that are 
now closing—which, to a certain extent, are supplemented by the capacity that is 
coming back from the High Court376—there are still more than 2,000 court sitting 
days that we were using in the past and are not using at the moment, so physical 
capacity is less of an issue‖.377 

343. The Lord President also told the Committee that he was ―absolutely certain 
that the capacity exists in the sheriff courts to absorb all of the business, even with 
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the closure of the outlying courts‖.378 He also said that he was confident that the 
proposals would ―ensure that civil actions could be dealt with in one diet, unless 
there is some special reason not to do that‖.379 

344. When this issue was raised during evidence at the Finance Committee, the 
Scottish Government Bill Team reiterated that around 98% of cases raised in the 
Court of Session do not come to proof and that 67% of all personal injury cases 
are already heard in the sheriff courts.380 However it should be noted that the 98% 
figure relates to personal injury cases. The Finance Committee highlighted the 
contradiction that, on the one hand the intention is to relieve a substantial part of 
the Court of Session‘s business, yet, on the other hand, around 98% of cases do 
not come to proof and therefore, it is argued, do not generate significant work for 
the court.381 

345. In response to the Finance Committee‘s observation, the Minister told this 
Committee that she did not see a contradiction between the Scottish 
Government‘s assertion that removing 2,700 cases from the Court of Session 
would significantly increase efficiency and its claim that 98% of these cases are 
settled without a hearing. She explained that even cases that settle without proof 
involve proceedings and scheduling of time in the court, which ―are part of the 
problem of clogging up the courts‖ 382, adding that, ―if that business is lifted away 
from it, its other business will be able to proceed far more expeditiously‖.383 The 
Minister also stressed that ―we are not increasing the case load in the Scottish civil 
justice system at all; we are moving it [and] we believe that we are making it far 
more efficient than it currently is‖.384  

346. The Minister also confirmed that, ―on capacity, the proposals will result in 
only 3 per cent increase in case load for the sheriff courts [and] in view of the drop 
in the level of civil business in the sheriff courts in the past five years, we believe 
that they are well placed to handle the business, particularly as most of the cases 
will now be raised in the new specialist personal injury court‖.385  

Capacity of the courts: recommendations  
347. The Committee notes the concerns of witnesses regarding the capacity 
of the personal injury court and sheriff courts to take on 2,700 cases from 
the Court of Session. While we accept that a large proportion of these cases 
will not go to proof, sufficient time and capacity will be required to deal with 
the settlement of such cases. We also question whether sufficient time has 
passed to assess the impact of recent and planned sheriff court closures on 
business in the sheriff court to provide confidence that further additional 
business can be accommodated. We therefore seek further information on 
where capacity will be lost as a result of court closures and how that can be 
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dealt with in the other local courts, as well as plans to ensure a further 3% 
capacity on top of this.  

Resources 

348. The Financial Memorandum (FM) on the Bill does not identify any new 
Scottish Government funding for the proposals (except in relation to the merger of 
the SCS and the STS). Short-term expenditure is identified in a number of areas, 
which will mainly fall on the SCS. It is currently envisaged that this will be met 
through increased court fees. It is expected that there will be savings in the short 
to medium term, although these will accrue to the Scottish Government rather than 
the SCS.386  

349. The FM suggests that the Scottish Legal Aid Board (SLAB) ―expects that the 
expenditure on counsel will reduce over time and estimates that there could be 
savings up to 50% of expenditure on counsel (based on the 2012-13 level that 
would be a saving of £1.2m) as not all cases will require the expertise of counsel 
in the sheriff court‖.387 However, Lindsay Montgomery, Chief Executive of SLAB, 
told the Committee that ―the levels of savings will be in the order of £800,000 to 
£1.2 million, depending on the population of cases that come through‖.388 

350. It is intended that there will be phased introduction of summary sheriffs over 
a ten-year period, with one summary sheriff being appointed as each sheriff 
retires.389 It is envisaged that the staffing requirement for both the specialist 
personal injury court and the Sheriff Appeal Court will be met from the current 
complement of sheriffs. A number of witnesses told the Committee that additional 
investment would be needed in the sheriff courts to ensure they are able to 
provide an adequate level of service. The Law Society, for example, argued that 
―the swift resolution of these cases and, in particular, commercial disputes will only 
be achieved if the sheriff courts across Scotland are adequately resourced to deal 
with much higher volumes allowing court time for interlocutory matters, hearings 
and decision-making‖.390 

351. A number of witnesses, including CAS and APIL, raised particular concerns 
in relation to investment in the IT infrastructure of the sheriff courts, which are 
considered to lag behind the Court of Session. APIL suggested that email, e-
motion procedure, and electronic recording of evidence, which are effective in the 
Court of Session, should be available in the sheriff courts and specialist personal 
injury court.391 It further questioned whether the £10,000 to be set aside for the 
SCS to make ―minor updates to one of its IT systems‖ would be sufficient to make 
these necessary changes.   

352. Eric McQueen of the SCS told the Committee that ―cost is always a concern 
… but we are confident and comfortable that, within the funding that we have in 
our allocations from the Government, and given the plans for the future and the 
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investment in technology, we have sufficient funds to implement and facilitate the 
civil court reforms‖.392 He explained that the reforms were part of long-term 
planning, stating that ―to a large extent, the spending review protected our revenue 
budget for the next two years [and that] we were also allocated an additional £3 
million this year and £3.5 million next year in capital expenditure over and above 
what was planned, so big investment is going into the organisation this year and 
next year, particularly in information and communications technology‖.393 He 
advised that ―the ICT costs in the Financial Memorandum are only the very small 
amounts that are specific to the Bill [and] the major part of the investment is 
already underway; it has been agreed by the Scottish Court Service Board and it is 
in budgets for the next two years‖.394  

353. More generally on the issue of resources, the Lord President told the 
Committee that ―the present system is a failure; it is inefficient and needlessly 
expensive and, as a result, at a time when resources are scarce, public money is 
being inefficiently spent‖. He added that ―the whole thinking behind the Bill 
concerns not so much the financial effects on the profession but the effects on the 
public purse‖.395 

354. The Minister confirmed that it was possible for the reforms to be implemented 
without any additional resources because ―we are not increasing the number of 
cases overall but shifting them within the system, and that comes from within the 
same overall set of resources‖. She added that ―arguably, given the benefits for it, 
the Court of Session might be able to make considerable savings because it will 
be able to work far more efficiently than it is currently able to do‖.396 

Resources: recommendations  
355. The Committee notes the concerns of witnesses that no new resources 
have been made available to implement the extensive reforms set out in the 
Bill. While we understand that the number of cases moving from the Court of 
Session to the Sheriff Court are expected to stay largely the same, we 
remain to be convinced that the new procedures will have no financial 
impact overall. We therefore recommend that the Scottish Government 
continues to monitor implementation of these reforms to ensure adequate 
resources are in place. 

356. The Committee also notes the claim that, as a result of the reforms, 
significant savings will accrue to the Scottish Government rather than the 
Scottish Court Service, in terms of judicial salaries. We therefore seek 
clarification whether it is intended that those savings will be used to benefit 
the civil justice system or whether they will be used to fund spending in 
other departments.  

357. We note the evidence from the Scottish Legal Aid Board that the 
expected savings on the amount spent by counsel would depend on the 
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number of cases coming through. We invite the Scottish Government to 
respond to these comments. 

Court rules 

358. Much of what the SCCR envisaged in terms of active case management by 
judges, modern court procedures and increased accessibility will actually be 
delivered through changes to the procedural rules under which the civil courts are 
run. This work falls to the SCJC. The Financial Memorandum (paragraph 163) 
states that it is expected this will take 10 years (although most of the work will be 
carried out in 2014/15 and 2015/16) and cost around £2 million.397  

359. The Bill provides for the Court of Session to have wide-ranging rule making 
powers in order to ensure the SCJC can carry out its task effectively. Sections 96 
and 97 of the Bill create a general power enabling the Court of Session to regulate 
procedure, as well as specific examples, including consideration of alternative 
dispute resolution. 

360.  The SCJC‘s submission focuses on whether these powers are adequate to 
implement everything envisaged in the SCCR. Although broadly content, it raises 
concerns about their powers in a number of areas, including: to recommend rules 
controlling offers of settlement made during litigation; to control the fees of those 
providing litigation services, and whether it will be possible to regulate fees of 
advocates.  

361. The SCJC Rules Rewrite Working Group published an interim report on 29 
March 2014 setting out the vision and objectives of the new rules, how they should 
be drafted and priority areas for implementation, including some of the areas in the 
Bill.398  

Court fees 

362. The Financial Memorandum states that, ―as civil actions are generally about 
resolving disputes between two private individuals, the general principle is that the 
parties rather than the state should bear the cost of civil actions [and] this is done 
through the setting of court fees‖.399 It indicates that the Scottish Government 
expects the SCS to be able to fully fund the reform programme through the level of 
future fee income400, but acknowledges that any substantial reduction in fee 
income could have an effect on implementation of some of the reforms.401   

363. APIL suggested that there could be a £1 million shortfall in the court fees if, 
as proposed in the Bill, cases are to move from the Court of Session to the sheriff 
courts.402 However, Eric McQueen advised the Committee that ―when the fee 
increase went through in 2012, there was an above-inflation element, which 
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generated about £1.6 million of additional funding for the Scottish Court 
Service‖.403 He said that ―over the next 18 months we will start to think about 
whether the reforms will have a knock-on effect on the level of court fees‖, but 
confirmed that he did not expect to see a large overall increase in the total amount 
of fees that are recovered for the cost of civil business.404 Lindsay Montgomery of 
SLAB suggested that court fees ―is an area of discussion between us and the 
Government in early course [as] the Bill will require a number of changes to fees, 
including for summary sheriff business‖.405 

364. In its written submission, the Scottish Civil Justice Council highlighted Sheriff 
Principal Taylor‘s recommendation that the SCJC form a sub-committee to deal 
with the level of fees for litigation which may be recovered as expenses. The 
SCJC argued that the Bill should be used clarify the SCJC‘s functions in relation to 
the preparation of fees instruments to allow it to begin work on this 
recommendation in early course.406   

365. The Minister told the Committee that ―there will be a consultation in 2014-15, 
and orders will be laid in Parliament for scrutiny [therefore] if the Committee has 
any concerns, it can keep its eye out for those orders coming through after next 
year‘s consultation‖.407  

Resources: recommendations  
366. The Committee seeks assurances that there will not be a substantial 
rise in the level of court fees to pay for the reforms in the Bill and will  
monitor closely the outcome of the next consultation on fees in 2015 and 
consequent statutory orders.  

367. The Committee also asks the Scottish Government to reflect on the 
Scottish Civil Justice Council‟s suggestion that the Bill should be used to 
clarify its functions in relation to the preparation of fees instruments. 

POLICY AND FINANCIAL MEMORANDUMS 

368. The lead committee is required under Rule 9.6.3 of Standing Orders to report 
on the Policy Memorandum which accompanies the Bill. The level of detail 
provided in the Policy Memorandum on the policy intention behind the provisions 
in the Bill and why alternative approaches were not favoured was extremely useful 
in assisting the Committee in our scrutiny of the Bill. The Committee was also 
content with the level of detail provided in relation to the Scottish Civil Courts 
Review, which forms the basis of the Bill, and concerning the consultation on the 
draft Courts Reform (Scotland) Bill conducted by the Scottish Government prior to 
introduction of this Bill.  

369. The same rule requires the lead committee to report on the Financial 
Memorandum (FM). The Committee notes the issues raised by the Finance 
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Committee in its report on the FM and has sought to reflect these throughout the 
report, including in a dedicated section of the report on resources.  

GENERAL PRINCIPLES 

370. Under Rule 9.6.1 of Standing Orders, the lead committee is required to report 
to the Parliament on the general principles of the Bill.  

371. The Committee supports the general principles of this Bill. Our 
recommendations aimed at improving certain aspects of the Bill are set out 
in the main body of this report.   
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Finance Committee 

Report on the Financial Memorandum of the Courts Reform (Scotland) Bill  

The Committee reports to the Justice Committee as follows— 

INTRODUCTION 

1. The Courts Reform (Scotland) Bill (―the Bill‖) was introduced on 6 February 
2014 by the Scottish Government (―the Government‖). As with all bills, it was 
accompanied by a Financial Memorandum (FM) (page 51 of the Explanatory Notes) 
which set out the estimated financial implications of the Bill‘s provisions. 

2. Under Standing Orders Rule 9.6, the lead committee at Stage 1 is required, 
among other things, to consider and report on the Bill‘s FM. In doing so, it is required 
to consider any views submitted to it by the Finance Committee (―the Committee‖). 

3. According to the FM, ―the Bill takes forward many of the recommendations of 
Lord Gill‘s Scottish Civil Courts Review‖1. The FM explains that the Bill represents an 
enabling framework and that many of the detailed changes will be delivered through 
court rules. 

4. The Committee issued a call for written evidence on the FM on 19 February 
giving a deadline of 19 March for submissions. 
 
5. Ten pieces of written evidence were received. All written submissions 
can be accessed via the Committee‘s website at: http://www.scottish.parliament.uk/p
arliamentarybusiness/CurrentCommittees/73298.aspx. 
 
6. At its meeting on 26 March the Committee took evidence on the FM from 
witnesses representing the following organisations— 
 

 Association of Personal Injury Lawyers (APIL) and the Faculty of Advocates; 
and 

 Scottish Government Bill Team 
 
7. Following the meeting, the Committee received a letter from the Bill Team 
dated 2 April 2014 which provided further information relating to the impact on the 
Scottish Court Service (SCS) of any reduction in fee income. 
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8. The Official Report of the evidence session can be found on the Parliament‘s 
website here: http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r
=9072&mode=pdf. 

9. The SPICe Briefing on the Bill states— 

―The Courts Reform (Scotland) Bill proposes a number of reforms to court structure, 
organisation and procedure, as recommended by Lord Gill‘s Scottish Civil Courts 
Review (also known as the Gill Review). Its key proposals are:  
 

 an increase in the jurisdiction of the sheriff courts so that cases with a value of 
£150,000 or less are heard there rather than in the Court of Session; 

 the creation of a new judicial tier in the form of the ―summary sheriff‖, who will 
deal with less serious criminal cases and less complex civil matters; 

 the creation of the Sheriff Appeal Court to hear appeals from the decisions of 
sheriffs in civil and summary criminal matters. Permission will be required 
before appeal to a superior court is possible; and 

 increased sheriff specialisation, both in the form of specialisation by individual 
sheriffs and specialist courts, such as the proposed specialist personal injury 
court.‖2 
 

THE FINANCIAL MEMORANDUM 

Personal Injury Court - Transfer of business from Court of Session to Sheriff Courts 
10. The FM states that the Bill is ―expected to make the civil justice system in 
Scotland more efficient by ensuring that cases are heard at the appropriate level in 
the system and at a proportionate cost to the state and to individuals.‖3 

11. To this end, the Bill increases the privative jurisdiction (to be retitled the 
exclusive competence) of the sheriff court from £5,000 to £150,000 ―as a pragmatic 
driver to shift business from the Court of Session to the sheriff courts‖4 

12. The FM states that the SCS has estimated that this increase would result in 
around 2,700 cases being transferred from the Court of Session to the sheriff courts. 

13. The FM explains that— 

―Of those 2,700 cases to be transferred, by far the majority (circa 2,000) are 
expected to be personal injury cases. These cases are expected to be dealt 
with centrally at the national personal injury court, rather than being 
redistributed across all sheriff courts. This would leave around 700 cases 
which would be heard across the network of sheriff courts throughout 
Scotland.‖5 
 

14. The FM states that— 
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―the staffing costs for on-going operation of the personal injury court are 
expected to be cost neutral as the level of demand is already being managed 
by SCS and the existing staff complement will in effect be redeployed and 
follow the business.‖6 
 

15. The SPICe Briefing on the Bill states— 

―The Bill also contains proposals to enable Scottish Ministers to create 
specialist sheriff courts with an all-Scotland jurisdiction. These courts will be 
able to sit anywhere in Scotland. In practice, these powers will be used to 
create a specialist personal injury court. It is anticipated that much of the 
business transferred from the Court of Session to the sheriff courts as a result 
of the increase in the latter‘s privative jurisdiction will be personal injury 
business and will be dealt with by the new specialist court.‖7 
 

16. The Sherriffs Association raised the impact of wider reforms in its written 
evidence, stating that it was ―concerned that the pressure of increased business in 
courts taking on work resulting from court closures has been underestimated.‖ Its 
view was that this, along with the proposed abolition of the requirement for 
corroboration, was ―likely to result in a significantly greater increase in the number of 
prosecutions than is currently estimated.‖8 

17. The Law Society of Scotland stated in written evidence that— 

―The number of cases, civil and criminal, post-reform is uncertain and it is 
difficult to assess whether maintaining 140 FTE (full time equivalent) judicial 
office-holders at Sheriff Court level is sufficient.‖9 
 

18. The Dean of the Faculty of Advocates also drew attention to the ―statistical 
limitations‖ of the data on which the FM‘s estimates were predicated.10 

19. However, APIL drew attention to the civil courts review‘s finding that the current 
legal system was ―slow, inefficient and expensive‖ suggesting that ―all that would 
need to happen would be for a clinical negligence case to be brought…or a long 
running personal injury matter involving some disease, and the system would be 
completely overwhelmed.‖11 

20. In response to questioning about whether the court system in general could be 
made more efficient, the Faculty of Advocates made clear that it did not want ―the 
committee to get the impression that the courts operate in an antediluvian or 
Victorian way in which nothing has been done or can be done.‖ However, the Faculty 
did wish to raise the question of whether reforms could be achieved ―within a budget 
that remains constant.‖12 

21. In its written evidence APIL stated— 
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―Under the terms of this Bill, around 2,700 cases will be transferred down from 
the Court of Session, most of which will be personal injury cases. At the same 
time, court closures inevitably mean additional pressure on remaining sheriff 
courts. Yet, according to the financial memorandum to this Bill, there are to be 
no extra sheriffs to deal with the influx of cases in a system which APIL 
members report is already creaking at the seams and in desperate need of 
proper modernisation….The idea that a system already creaking can 
seamlessly accommodate nearly 3,000 additional cases is hopelessly 
optimistic. The proposition could very well result in the complete collapse of 
the new system.‖13 
 

22. In oral evidence, APIL suggested that between four and six additional sheriffs 
would be required to deal with the sheriff courts‘ increased caseload. However, the 
Bill Team refuted this suggestion on the grounds that it expected ―the vast majority of 
cases that come out of the Court of Session to be heard at the new specialised 
personal injury sheriff court.‖14 

23. When questioned by the Committee about the Bill‘s impact on the sheriff courts 
and any resultant cost implications, the Bill Team pointed towards a 36% reduction in 
the sheriff courts‘ civil case load between 2008-9 and 2011-12 and stated that along 
with a relatively modest increase in criminal cases, it ―would not see that increase 
really having an effect on the management of business in the sheriff court.‖15 

24. The Bill Team suggested that the 2,700 cases expected to transfer to sheriff 
courts should be considered in this context.  As such, and as the number of cases 
that actually get to court was ―very small‖, it confirmed that it did ―not expect there to 
be any requirement for an increase for an increase in sitting days to deal with the 
level of transfer of work.‖16 

25. The Bill Team also pointed out that, as the majority of personal injury cases 
coming out of the Court of Session would go to the new Personal Injury Court, it was 
not the case that the Government was ―drawing down 2,500 cases from the Court of 
Session and putting them into the existing structure in the sheriff courts.‖17 

26. The Committee invites the lead committee to seek clarification from the 
Minister regarding the costs of the new specialist personal injury court and to 
confirm whether these costs will be met from existing resources.    

Settlement Rate 
27. APIL suggested that the Government had overestimated the settlement rate. 
Whilst 98% of cases raised in the Court of Session in 2008 were settled, it suggested 
that this was due to ―certain procedural drivers‖ which did not exist at the sheriff 
courts, most notably the availability of counsel.18 
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28. The Faculty of Advocates‘ written evidence stated that ―the involvement of 
counsel can facilitate settlement of cases; and it is possible that more cases will, in 
fact, run to proof if counsel are less frequently used.‖19 

29. The Faculty of Advocates also questioned whether greater efficiency would 
result from the Bill, stating that— 

―the involvement of counsel is often central to early and efficient settlement of 
cases. Removing Counsel from cases and assuming the same efficient 
settlement will be achieved is not a proposition supported by any evidence 
from any respondent to the consultation.‖20 
 

30. When questioned as to whether this suggestion was based on empirical 
evidence, the stakeholder witnesses confirmed that it was not as none existed, but 
stated that, in their view, the early involvement of experts was likely to facilitate 
settlement.21 

31. The Bill Team suggested that only a small percentage of such cases were likely 
to come to proof as ―the vast majority of these cases are likely to settle.‖ Stressing 
the need for ―a sense of perspective‖, it noted that around 98% of cases raised in the 
Court of Session do not come to proof and stated that 67% of all personal injury 
cases are already heard in the sheriff courts. The changes resulting from the Bill, it 
was suggested, should also be considered in the context of wider reforms to the 
courts system which were intended to drive efficiencies.22 

32. The Committee invites the lead committee to ask the Minister to respond 
to the view that the removal of Counsel from cases will result in a reduction in 
the settlement rate.   

Accuracy of FM 
33. The Faculty of Advocates‘ written evidence had stated that paragraphs 18 and 
155 of the FM were ―inaccurate and misleading‖ pointing out that ―advocates do not 
have exclusive rights of audience in the Court of Session and the High Court.‖23 

34. In response to questioning from the Committee, the Bill Team acknowledged 
that the Faculty was correct in this regard as solicitor advocates also had rights in 
the Court of Session and that the inaccuracy was ―simply an error.‖24 

£150,000 Threshold 
35. As noted above, the Bill will increase the threshold below which cases will be 
heard in the sheriff courts to £150,000. This figure will work on the basis of the ―sum 
sued for‖ amount rather than the sum for which the case was settled. 

36. The Policy Memorandum states— 
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―The proposal for a new specialist personal injury court goes hand in hand 
with the proposal to raise the exclusive competence of the sheriff court to 
£150,000. If the exclusive competence were not to be raised to the proposed 
level, then the justification for the specialised personal injury court would 
disappear.‖25 
 

37. APIL stated in oral evidence that, in its view, ―the critical figure is not the sum 
that is sued for but the settlement figure‖ as the sum sued for was ―routinely around 
a third higher than the real value of the case.‖26 The Faculty of Advocates seconded 
this suggestion and noted that its research had indicated that 70% of cases raised in 
2011 and 2012 had settled for £20,000 or less. 

38. APIL, in its written submission suggested that many of the assumptions on 
which the proposed exclusive competence of the sheriff court were ―at best vague 
and at worst misleading.‖27 Whilst it agreed that the Government was ―absolutely 
right to say that cases must be shifted out of the Court of Session because there are 
too many low-value cases in it‖28, it contended that the proposed limit was too high, 
suggesting instead that a limit of £30,000 would be more appropriate. It also pointed 
out that the proposed £150,000 limit would be much higher than in any other 
jurisdiction in the UK and Republic of Ireland. 

39. The Faculty of Advocates agreed with this view, stating that ―for personal injury 
cases, the £150,000 limit seems way beyond what is necessary.‖29 It stated that this 
also applied to non-personal injury cases, particularly commercial ones, and whilst it 
recognised that the level needed to be increased, it agreed that the suggested limit 
of £30,000 which had recently been adopted in Northern Ireland was more 
appropriate. 

40. The Bill Team explained in oral evidence that the intention behind the £150,000 
limit was ―to remove a substantial part of the Court of Session‘s business.‖30 It went 
on explain the decision to work on the basis of ―sum sued for‖ rather than settlement 
figures as follows— 

―We picked it because it is not known at the start of a case what the case will 
settle for, so the forum to which the case should go could not be chosen on 
that basis. The only figure that we have at that point is the sum sued for, 
which is why that figure was picked as the basis for making that choice.‖31 
 

41. When asked about the impact that a £30,000 threshold would have on the FM‘s 
figures, the Bill Team stated that it had not considered the effect of such a limit. It did 
point out, however, that the FM contained estimates based on a £50,000 threshold 
which had indicated that only 960 cases would have been affected in comparison to 
around 2,700 cases affected by a £150,000 limit. 
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42. The Bill Team also highlighted that its figures were based on the value of the 
sum sued for whilst the previous stakeholder witnesses had been talking in terms of 
settlement values which meant that they were ―not dealing with the same things.‖32 

43. The Bill Team also stated— 

―it is fair to say that all respondents to the consultation supported the 
proposed reforms, but there was disagreement about the level. I have 
discussed the different approaches to fixing the level—whether it is based on 
the settlement figure or the sum that was sued for. I simply wanted to put a 
marker down that the initiatives are being taken forward to benefit efficiency 
generally and access to justice for court users.‖33 
 

44. The Committee notes that the Bill Team stressed the need for a “sense of 
perspective” in relation to the 2,700 cases which are expected to be 
transferred to the sheriff courts on the basis that around 98% of cases do not 
come to proof.  The Bill Team also stated that it “did not expect there to be any 
requirement for an increase in sitting days to deal with that level of transfer 
work.”  However, the Bill Team also stated that the intention behind the 
£150,000 threshold was “to remove a substantial part of the Court of Session’s 
business.” 

45. The Committee invites the lead committee to ask the Minister to explain 
why, on the one hand, the intention is to remove a substantial part of the Court 
of Session’s business, yet, on the other hand, around 98% of cases do not 
come to proof.   

Summary Sheriffs 
46. The Bill establishes a new judicial office, that of summary sheriff. The Policy 
Memorandum explains that summary sheriffs ―will sit in the sheriff court and will hear 
summary criminal business (and the initial stages of solemn cases) and civil claims 
of a modest value‖34 with the intention of ensuring that cases are heard at the 
appropriate level.  

47. APIL stated that it was in favour of the appointment of summary sheriffs and 
confirmed that it did not dispute that this would result in savings over time. 

48. However, APIL called for clarity with regard to the Government‘s longer term 
plans for the Court of Session asking whether there would still be 35 judges in ten 
years‘ time and pointing out that the Policy Memorandum and the FM were silent on 
this point. 

49. When questioned on this point, the Bill Team stated that ―there is no policy 
incentive to reduce the number of Court of Session judges but that will be under 
constant review.‖35 
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50. When asked to confirm whether the replacement of sheriffs by summary 
sheriffs who would receive a lower salary was expected to result in the range of 
savings set out in table 5 of the FM, the Bill Team confirmed this to be the case. 

51. When asked whether it had taken legal advice on whether a lower salary would 
be compliant with equal pay legislation the Bill Team explained that salaries would 
be set independently by the Senior Salaries Review Body (SSRB), but that it had 
looked at the remuneration of ―an equivalent judge in England‖ when drafting the FM 
and expected the SSRB to set summary sheriffs‘ salary at that level. 

52. The Committee invites the lead committee to seek further information 
from the Minister regarding the basis for the savings outlined in Table 5 of the 
FM including the assumption of a potential saving of up to £163 per court 
sitting if deploying a summary sheriff.   

Scottish Legal Aid Board 
53. As noted above, the Bill establishes the personal injury court and the FM states 
that ―the clear majority of cases that will be affected by the raising of the exclusive 
competence will be personal injury cases.‖36 

54. A table setting out the expected financial impact of the judicial structures project 
(both one-off costs and recurring costs and savings) is provided after paragraph 97 
of the FM. This indicates that savings of up to £1.2 million per annum (or up to 50% 
of expenditure on counsel) are anticipated for the Scottish Legal Aid Board (SLAB) 
once the reforms have ―bedded in‖. 

55. Some of the written evidence questioned the basis for this estimate, with APIL, 
for example, stating that — 

―The costs in the financial memorandum are barely penetrable and appear, 
we submit, to be based almost entirely on guesswork. At the very least, these 
figures require clarification as the discussion about when counsel should be 
available is not assisted by what we suspect is a misleading suggestion that 
there are substantial savings to the public purse to be made.‖37 
 

56. The Faculty of Advocates also suggested that— 

―The estimated impact on the Legal Aid Board (paras 94-97) is unlikely to be 
accurate. As the Financial Memorandum indicates, at present straightforward 
cases with a high chance of success proceed on a speculative basis and 
SLAB receives applications for legal aid only in the more difficult cases. By 
their nature, the more difficult cases are likely to require the instruction of 
counsel (which appears to be where the savings are envisaged).‖38 
 

57. The Law Society stated that with regard to savings arising from reduced use of 
publicly funded (legal aid) counsel at personal injury courts, it was ―unclear whether 
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these savings include the recoupment from clawback, contributions and judicial 
expenses or not and we believe it would be helpful to clarify this.‖39 

58. In its written submission, SLAB acknowledged that the estimating of legal aid 
savings was ―fairly complex‖40 and could be disproportionately impacted by small 
numbers of very expensive cases. However, it did confirm that, in its view, the FM‘s 
estimated savings were reasonable and reflected its estimates on the basis of 
information available at the time. 

59. The FM states that ―in 2011-12 SLAB paid out £7m for these categories of case 
(reparation and medical negligence), of which £3.1m was spent on counsel, and in 
2012-13 SLAB paid out £4.9m of which £2.4m was paid to counsel.41 

60. In oral evidence the Faculty of Advocates confirmed its view ―that there must be 
a question mark, at the very least, about the validity of the assumption that there will 
be a 50% saving.‖ Expanding on this theme, APIL stated that ―the idea that £1.2 
million will be saved to the public purse is complete smoke and mirrors‖ as the 
figures quoted in the FM related to an ―accounting protocol.‖ It explained that SLAB 
only incurred real costs when cases were unsuccessful meaning that ―the true cost 
of the whole reparation budget is 15% of that [£4.9 million], or £735,000.‖ 42 

61. APIL went on to state that ―the idea that savings will be made to the public 
purse even out of that £735,000 is illusory‖ contending that it was ―not acceptable‖ 
for SLAB to suggest that there would be savings to the public purse. If any savings 
were to be made, it suggested that they would be made by the insurance industry.43 

62. The Bill Team responded to questioning on these points by stating that the 
FM‘s figures were provided to the Government by SLAB which had made clear that 
they were ―tentative‖. It also pointed out that SLAB‘s written evidence contained 
caveats stating that the figures in the FM were ―based on a range of assumptions‖ 
and had resulted from a ―fairly complex‖ process.44 

63. When asked whether SLAB had considered the proportion of costs recovered 
when arriving at its figures, the Bill Team confirmed that it had— 

―Yes, in its evidence, it has said that it has taken into account contributions, 
recoveries and judicial expenses. It has explained that it has to make 
assumptions when forecasting and that that can be particularly complex in 
legal aid cases. It makes the point that it does not always make a recovery.‖45 
 

64. The Committee invites the lead committee to seek further clarification 
from the Minister in relation to the savings of up to £1.2 million which are 
anticipated for SLAB. 
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Fee income 
65. The FM states that— 

―The theory is that in moving from a pre-reform set of charges to a post-reform 
set of charges the SCS could simply amortise the costs of reform, and look to 
recover that investment through the charges applied over the long run – i.e. 
the Scottish Government expects SCS to be able to fully fund the reform 
programme through the level of future fee income.‖46 
 

66. However, the FM acknowledges the possibility that fee income might decrease 
in time stating that— 

―the SCS board has highlighted that the falling level of demand for civil 
business will have an impact on the overall fee income…Should there be a 
substantial reduction in fee income, the SCS board has made it clear that the 
cost of change may need to revert to being an unfunded business pressure 
for SCS. This may have an effect on the implementation of some of the 
reforms. The SCS has confirmed that the current fee income is on track to 
ensure that the costs of the reforms can be met. 
 
For the purposes of this Memorandum no change to fee income is assumed 
at this time.‖47 
 

67. The Bill Team explained that court fees were set every three years by Scottish 
Statutory Instruments based on recommendations by the SCS and subject to 
parliamentary approval. They had last been raised in 2012 (by 1% higher than the 
rate of inflation) and the SCS was expected to launch a consultation after the Bill‘s 
reforms had been implemented. This process was not expected to change.48 

68. APIL in its written submission questioned how the fee income could be on track 
to cover the costs of the reforms despite an impact on fee income being anticipated. 
It went on to suggest that fee income would need to increase to cover the anticipated 
losses but noted that the FM did not address this point. 

69. In oral evidence APIL described this issue as ―a major black hole‖ in the FM. It 
stated that total fees fund income in 2011-12 was £4.6 million of which 50% came 
from personal injury cases and that ―the analogous figure in the sheriff court, for a 
similar number of cases, is £804,000. It went on to suggest that sheriff court fees 
might have to be doubled to make up for lost fee income which it had calculated to 
be ―just short of £1 million.‖49 

70. When asked for its position on the accuracy of this figure, the Bill Team stated 
that, whilst it had looked at the effect that the level of court fees would have on the 
parties, it ―had not looked at the overall effect on the public purse.‖ It went on to 
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acknowledge that the FM ―covered how the reforms would be funded but did not go 
into great detail on the level of fee income.‖50 

71. Explaining that it was reliant on the SCS for information on fee income, the Bill 
Team undertook ―to provide additional information on the impact of the reduction in 
overall fee income on the delivery of reforms‖51 

72. When pressed on the potential impact to the public purse of reduced fee 
income, the Bill Team stated that as fees were used to cover the cost of cases, ―the 
assumption is that, when cases go down to the sheriff court, the costs are lower, so 
the fees are lower.‖52 It further stated that it ―did not think that the position would be 
as stark as suggested.‖53 

73. The Bill Team acknowledged that fees also contributed towards some static 
costs ―which might have to be looked at‖ in a future fee round, but stated that it ―did 
not expect a substantial effect.‖ However, it undertook to provide further details to 
the Committee in writing. 

74. The Bill Team also sought to emphasise the fact that the reforms were driven 
not by savings to the public purse but instead to improve efficiency and access to 
justice for court users.54 

75. The Committee received a letter from the Bill Team dated 2 April 2014. The 
letter stated that a project was being taken forward as part of the Making Justice 
Work programme with the aim (among other things) of ―setting realistic fees based 
on services‖ 

76. The letter further stated that ―the Bill and programme of reform provide an 
opportunity to introduce a new fee structure which will maintain the current level of 
fee income and reflect the new court structures and efficiencies.‖55 

77. The Committee invites the lead committee to ask the Minister to clarify 
whether it is likely that the new fee structure will result in an overall increase in 
court fees if the current level of fee income is to be maintained.  

Sheriff Appeals Court 
78. The Faculty of Advocates questioned the basis of the assumed number of 
sitting days for the Sheriff Appeals Court in its written evidence. It also queried the 
basis of the estimated savings, stating that— 

―It is said that the savings will be realized through the difference in salaries 
paid to the judges of the Inner House and sheriffs principal and appeal 
sheriffs. It is not clear how there can be any saving in the salaries of judges in 
the Inner House unless the number of judges in the Inner House is to be 
reduced. Even if there is a longer term intention to reduce the complement of 
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judges in the Court of Session, it seems unlikely that the number of judges in 
the Inner House could be reduced.‖56 
  

79. The Sheriff‘s Association also stated that it considered that ―the projections for 
the Sheriff Appeal Court may not reflect the level of cases which will require to be 
heard.‖57 

80. In oral evidence, APIL noted that the proposed sheriff appeal court would no 
longer consist of three sheriffs principal but only one and suggested that this might 
have resulted from ―cheese paring right across the board.‖58 

81. The Bill Team stated in oral evidence that the Government did not agree with 
Lord Gill‘s recommendation of three sheriffs principal hearing appeals noting that a 
single sheriff system replicated the civil appeals structure and that its proposals had 
been supported by the majority of respondents to its consultation. It went on to 
emphasise that ―the decision was not driven by costs, although obviously there will 
be an effect.‖59 

82. The Law Society‘s written evidence stated that— 

―The financial memorandum suggests ‗one off‘ costs of £10,000 and £20,000, 
for instance, for the design and set up of the personal injury court and the 
sheriff appeal court respectively, developing the process, creating the training 
programme for appeal sheriffs and staff and confirming the operating model 
(paragraphs 138, 139). We believe that there will be significant ‗one off‘ costs 
in creating a new training programme for specialist sheriffs, and continuing 
costs to train specialist sheriffs in their areas of expertise.‖60  
 

83. When questioned about such training costs, the Bill Team stated that, as new 
sheriffs would be replacing ones who were retiring, it did not ―expect there to be an 
increase in the requirement for training; those concerned will need the same level of 
training as a sheriff currently gets.‖61 

84. The Committee invites the lead committee to invite the Minister to 
respond to the view of the Law Society that there will be significant one off 
costs in creating a new training programme for specialist sheriffs.   

IT costs 
85. The FM states that— 

―the SCS will need to make minor updates to one of its IT systems to 
specifically support creation of the personal injury court. This modification has 
been estimated at up to £10,000.‖62 
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86. In oral evidence APIL stated that it had ―major concerns‖ regarding IT support 
as sheriff courts were ―barely in the analogue age, never mind the digital age.‖ It 
went on to express its dismay ―that the whole IT budget for the new specialist 
personal injury court and 16 specialist personal injury centres in various sherrifdoms 
is £10,000.‖63

 

87. APIL stated that in its view— 

―to start with the civil courts review, which identifies precisely the problems 
with the legal system that exist in the sheriff court, and then say, ―Here are 
another 3,000 cases with no new resources and no IT funding,‖ is 
counterintuitive, to put it at its mildest.‖64 
 

88. When questioned by the Committee on the basis for the £10,000 figure, the Bill 
Team explained that it related to ―minor upgrades to the current IT system.‖ It also 
explained that the Government was separately taking forward a digital strategy 
workstream involving a multimillion pound investment as part of its “Making Justice 
Work” programme but that, as the programme was separate from the Bill, it had not 
been included in the FM.65 

Information provided in the FM 
89. In response to questioning from the Committee about what steps it had taken to 
ensure the robustness of figures provided by third parties, the Bill Team explained 
that it had worked with its partners including the SCS and SLAB over a long period of 
time to build up business cases for different parts of the reforms. 

90. The Committee is concerned that the Bill Team were unable to provide 
clarification in some respects to the information provided in the FM by both 
SLAB and the SCS.   

91. The Committee emphasises that it is the Member in Charge of the Bill who 
is responsible for providing the FM.  The Committee, therefore, expects that 
the Bill Team should be in a position to provide a response to questioning on 
the FM without the need to consult a third party.      

CONCLUSION 

92. The lead committee is invited to consider this report as part of its scrutiny of the 
Courts Reform (Scotland) Bill‘s FM.  
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

COURTS REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM ABERDEENSHIRE COUNCIL 

 

CONSULTATION 
Did you take part in the consultation exercise which preceded the Bill and, if 
so, did you comment on the financial assumptions made? 
1. Aberdeenshire Council did not submit a response to the formal consultation 
exercise but some of the solicitors from the Council's Legal & Governance Service 
attended a stakeholder event on the Bill in May 2013 in Aberdeen to discuss the 
proposed changes with the Scottish Government's Bill Team. 
 
Do you believe your comments on the financial assumption have been 
accurately reflected in the FM? 
2. N/A 
 
Did you have sufficient time to contribute to the consultation exercise. 
3. Yes 
 
COSTS 
If the Bill has any financial implications for your organisation, do you believe 
that they have been accurately reflected in the FM?   If not, please provide 
details. 
4. Paragraph 16 of the Financial Memorandum provides that it is not expected 
that local authorities will incur any additional costs, suggesting instead they might 
make some savings as a result of the Bill.  Taking this into account, it is not 
anticipated by the Legal & Governance Service that the Bill will have any financial 
implications on Aberdeenshire Council.  Aberdeenshire Council already utilises video 
conferencing technology for court hearings at Banff and Peterhead Sheriff Courts 
which saves our solicitors time and ultimately saves the Council money rather than 
solicitors having to travel to and from court for court appearances.  Aberdeenshire 
Council note that the Bill is intended to increase the use of information technology 
and this would be welcomed by the Council to increase savings. However our Social 
Work colleagues advise that initially the Criminal Justice Social Work Services will 
require to cover summary criminal courts and the initial stages of solemn cases 
which may lead to an additional demand on the service, however, as the new 
structure becomes established, competing demands with existing court duty 
commitments should become more balanced.    
 
Do you consider that the estimated costs and savings set out in the FM are 
reasonable and accurate? 
5. The estimated costs appear to be reasonable and accurate. 
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If relevant, are you content that your organisation can meet the financial costs 
associated with the Bill which it will incur?  If not, how do you think these 
costs should be met? 
6. The Financial Memorandum states that it is not expected that local authorities 
will incur any additional costs. Our Social Work colleagues advise that the initial 
‘cost’ will relate to competing and increased demands on the CJSW Court Duty 
Service, however, as the structures are established, these demands should balance 
out. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise? 
7. The FM appears to accurately reflect the margins of uncertainty associated 
with the estimates and the timescales over which such costs would be expected to 
arise. 
 
WIDER ISSUES 
Do you believe that the FM reasonably captures costs associated with the Bill?  
If not, which other costs might be incurred and by whom? 
8. The FM appears to reasonably capture the costs associated with the Bill. 
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation?  If so, is it possible to quantify these 
costs 
9. There may be future costs associated with the Bill through subordinate 
legislation but it is difficult for Aberdeenshire Council to quantify these costs. Our 
Social Work colleagues advise that it may be that given the lower fees which agents 
may claim with regard to ongoing court work, cases are concluded sooner and 
people sentenced within a more reasonable and effective timescale between offence 
and disposal.   This should contribute to a reduction in criminal court business which 
has additional savings, both financial and in terms of time. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

COURTS REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM ASSOCIATION OF PERSONAL INJURY LAWYERS 

The Association of Personal Injury Lawyers (APIL) was formed by pursuers’ lawyers 
to represent the interests of personal injury victims. APIL is a not-for-profit 
organisation with 24 years’ history of working to help injured people gain the access 
to justice they need. APIL currently has around 4,000 members, 185 of whom are in 
Scotland. Membership comprises solicitors, advocates, legal executives and 
academics whose interest in personal injury work is predominantly on behalf of 
pursuers. 
 
The aims of the Association of Personal Injury Lawyers (APIL) are: 
 

 to promote full and just compensation for all types of personal injury; 
 to promote and develop expertise in the practice of personal injury law; 
 to promote wider redress for personal injury in the legal system; 
 to campaign for improvements in personal injury law; 
 to promote safety and alert the public to hazards wherever they arise; and 
 to provide a communication network for members 

 
Introduction 
 
1.  APIL has been involved in all stages of consultation on civil courts reform and our 
submissions to date have focussed primarily on arguments of principle rather than 
specific commentary on any financial assumptions made, although we have 
consistently made the point that personal injury cases are a valuable source of 
income for the Court of Session. 
 
2.  The Bill has no financial implications for APIL. We are, however, extremely 
concerned about many of the assumptions in the financial memorandum to the Bill, 
and inconsistencies in terms of statistics. We have pointed out our key concerns in 
our evidence to the justice committee, some of which is reproduced below for ease 
of reference, along with our additional concerns. 
 
3.  We have always supported the prospect of change to make the civil court system 
more efficient, but the proposed exclusive competence of the sheriff court of 
£150,000 will effectively end the Court of Session as a court of first instance for 
personal injury. This would be a critical change, affecting thousands of vulnerable 
injured people, yet it appears that many of the assumptions  on which this change is 
proposed are at best vague and at worst misleading. APIL has recommended a limit 
of £30,000 based on evidence collected, and arguments outlined in the evidence to 
the justice committee. We refute absolutely the assumption at paragraph 75 of the 
financial memorandum that only 80 per cent of personal injury cases will move to the 
sheriff court as a result of this Bill – our reasoning for this is also set out in the 
evidence to the justice committee. The assumptions in the financial memorandum to 
the Bill need to be scrutinised and many practicalities need to be addressed before 
reform should be implemented.  
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4.  Our specific concerns cover several of the questions in the call for evidence, so 
we have made our points based on subject matter rather than the questions as set 
out.  
 
Sheriffs 
 
5.  Under the terms of this Bill, around 2,700 cases will be transferred down from the 
Court of Session, most of which will be personal injury cases. At the same time, 
court closures inevitably mean additional pressure on remaining sheriff courts. Yet, 
according to the financial memorandum to this Bill, there are to be no extra sheriffs 
to deal with the influx of cases in a system which APIL members report is already 
creaking at the seams and in desperate need of proper modernisation.  
 
6.  Everyone who practises in the sheriff court knows the time pressures and 
constraints under which they currently operate. Criminal work takes priority, then any 
case involving the welfare of children, and rightly so. But these create precisely the 
problems of delay, adjournment and inefficiencies identified by Lord Gill in the 
Scottish Civil Courts Review. The idea that a system already creaking can 
seamlessly accommodate nearly 3,000 additional cases is hopelessly optimistic. The 
proposition could very well result in the complete collapse of the new system. 
 
Information technology 
 
7.  Technology in the sheriff court requires significant improvement and investment. 
Much of the administrative work in the Court of Session is carried out by email, and 
the e-motion procedure is particularly effective. This really should be available, not 
just in the specialist personal injury court, but also in the other sheriff courts dealing 
with personal injury cases. In addition, electronic recording of evidence, which is 
currently available in the Court of Session, should be extended to the sheriff court, 
where parties still have to pay for a shorthand writer to note evidence. Yet, according 
to the financial memorandum, only £10,000 is to be set aside for the Scottish Court 
Service to make ‘minor updates to one of its IT systems’1.  
 
Savings to the Scottish Legal Aid Board (SLAB) 
 
8.  Assumptions about savings to SLAB in reparation cases are based mainly on the 
anticipated reduction in the use of counsel once cases move from the Court of 
Session to the sheriff courts. The costs in the financial memorandum are barely 
penetrable and appear, we submit, to be based almost entirely on guesswork. At the 
very least, these figures require clarification as the discussion about when counsel 
should be available is not assisted by what we suspect is a misleading suggestion 
that there are substantial savings to the public purse to be made. 
 
9.  In relation to legal aid, it is suggested there might be an ongoing saving to the 
public purse of £1.2 million a year2 (ie half of legal aid payments to counsel on an 
annual basis) or £1.32 million if expected savings from the Sheriff Appeal Court are 

                                                           
1 Courts Reform (Scotland) Bill, Financial Memorandum, paragraph 88. 
2 Courts Reform (Scotland) Bill, Financial Memorandum, paragraph 97. 
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taken into account. In paragraph 95, however, it is acknowledged that around 85 per 
cent of legally aided cases in this area are successful. These cases will result in a 
full recovery of costs including counsel’s fees from the other side, generally an 
insurance company.    
 
10. It seems unlikely that the £2.4 million referred to in the memorandum as 
payments to counsel3 represents the net cost after recoveries are taken into account. 
It is difficult to be clear about these figures because the Legal Aid Board’s own 
published figures for 2012-2013 show a total (gross) cost of reparation actions to be 
£6,337 million but with recovered costs of £4,989 million, making a net cost of 
£1,348 million for the whole reparation budget. Medical negligence shows total 
(gross) cost of £3,013 million with recovered costs of £2,020 million making a net 
cost of £993,000. There seems no correlation anywhere with the figures in the 
financial memorandum which say that the Board paid out a total of £4.9 million, of 
which £2.4 million was paid to counsel (paragraph 97). 
  
11. SLAB already operates its own control sanctions for the sheriff court where 
stringent tests on value, complexity etc. have to be met to its satisfaction. It already 
controls sanction in the Court of Session by only granting a Court of Session 
certificate for cases which are demonstrably worth more than £50,000. So the use or 
abuse of counsel for modest value legal aid cases does not apply at present to the 
public purse.  
 
Impact on the commercial court 
 
12. The commercial court has three dedicated judges, a number of dedicated clerks 
and works on a model which is very resource-intensive, involving active judicial 
management. It produces  around a tenth of the fee income produced by personal 
injury cases in the Court of Session.4   
 
13. At the same time, the use of judicial resources makes the commercial court very 
expensive. It is, in effect, subsidised by personal injury cases in the Court of 
Session, which, when run properly, involve no use of judicial time except when a 
case goes to proof (which is very unusual in personal injury cases). Even allowing for 
the fact that almost half of commercial actions are likely to move to the sheriff court 
under the proposals in the Bill5, the financial viability of running the rest of them in 
the Court of Session once the fee income from personal injury cases is lost will be 
considerable. This does not appear to be recognised in the financial memorandum. 
 
Judicial salaries and sitting days 
 
14. It is clear that a number of sheriffs will be replaced with summary sheriffs, who 
will be paid  lower salaries. While this will undoubtedly generate savings in the long 

                                                           
3 Ibid, paragraph 96 
4 Result of freedom of information request on Court of Session exemptions and fees charged from 
from 2010-2-12, attached as Appendix A 
5 http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_14-23.pdf 
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run, the integration of summary sheriffs into the system will be done gradually, as 
sheriffs retire, which means there will be no short term gain.  
 
15. Paragraph 83 of the financial memorandum assumes a considerable annual 
saving due to the use of sheriffs rather than judges yet, as far as we can see, there 
will be no difference in the number of judges, or in their salaries. We submit this 
assumption requires further clarification. 
 
Fee income 
 
16. Paragraphs 30-31 of the financial memorandum, are highly ambivalent. 
Paragraph 30 reports that the Scottish Court Service (SCS) ‘has highlighted that the 
falling level of demand for civil business will have an impact on the overall fee 
income’ (emphasis added).  
 
17. Paragraph 31 refers to the fact that the SCS Board has also said that the cost of 
change may have an effect on the implementation of some of the reforms if there is a 
reduction in fee income. It then says that the current fee income is on track to ensure 
the costs of reforms can be met. 
 
18. It is difficult to understand how, if it is anticipated that there will be an impact on 
fee income, and that this may have an impact on the implementation of reforms, the 
fee income can currently be on track to meet the costs of reforms. It stands to reason 
that fee income will need to increase to cover the anticipated losses, but the extent 
to which court fees will need to be increased to meet that need is not addressed in 
the financial memorandum. 
 
19. Appendix A shows that more than £2 million a year is paid to the Court of 
Session in court fees, in personal injury cases. Fee income from the sheriff court will 
be significantly less. This fact alone will affect fee income, even without all the other 
issues raised in this document. We submit the SCS should be asked for detailed 
projections in relation to court fees and fee income. If there is to be a fee increase in 
the sheriff court for personal injury work, we should be informed. It is our submission, 
however, that such an increase for a new system which, on current evidence, we 
believe cannot possibly work in practice would be completely unjustified. 
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Appendix A:  Freedom of Information request: Court of Session exemptions and fees charged 

Court of Session from Apr 2010 to end Mar 2011         

FEE 
TOTAL 

ACTION TYPE            

COURT CAVEAT COMMERCI
AL 

FAMILY INNER 
HSE 
APPEA
LS 

MISC ORD PERS DAM PETITIO
NS 

Grand 
Total 

    

Court of 
Session 
Exempti
ons 

45 1980 27905 37755 5715 85113 26525 171170 356208     

Court of 
Session 
Fees 
Charged 

272835 290135 59264 149460 111387 594092 2225360 637536 4340068     

Grand 
Total 

272880 292115 87169 187215 117102 679205 2251885 808706 4696276     

              

Court of Session from Apr 2011 Mar 2012         

FEE 
TOTAL 

ACTION TYPE            

COURT CAVEAT COMMERCI
AL 

COMMISS
ARY 

CRIMIN
AL 

FAMILY INNER 
HOUS
E 
APPEA
LS 

MISCELLA
NEOUS 

ORDIN
ARY 

OTHER 
CIVIL 

OTHER 
MISCE
LLANE
OUS 

PERSON
AL 
DAMAG
ES 

PETITI
ONS 

Grand 
Total 

Court of 
Session 
Exempti
ons 

135 1125     21600 35430   58622 95   17890 135735 270632 

Court of 
Session 
Fees 
Charged 

270745 233046 135 155 49765 162225 1300 527074 375132 1300 2138182 509424 4268482 

Grand 
Total 

270880 234171 135 155 71365 197655 1300 585696 375227 1300 2156072 645159 4539114 
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Court of Session from Apr 2012 Feb 2013 (Fee Amount Totals)        

FEE 
TOTAL 

ACTION TYPE            

COURT ADOPTION/
PERMANEN
CE 

CAVEAT COMMER
CIAL 
ACTIONS 

CRIMIN
AL 

FAMILY INNER 
HOUS
E 
APPEA
LS 

MISCELLA
NEOUS 

ORDIN
ARY 

OTHER 
CIVIL 

OTHER 
MISCE
LLANE
OUS 

PERSON
AL 
DAMAG
ES 

PETITI
ONS 

Grand 
Total 

Court of 
Session 
Exempti
ons 

5220 45 1495   11705 34887   94044 255   25820 137447 310918 

Court of 
Session 
Fees 
Charged 

2610 227610 228835 138 39545 150612 3275 484963 286766 112 1946033 483692 3854191 

Grand 
Total 

7830 227655 230330 138 51250 185499 3275 579007 287021 112 1971853 621139 4165109 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

COURTS REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM FACULTY OF ADVOCATES 

 

Introduction  
1. The Faculty offers the following comments on the Financial Memorandum to 
the Courts Reform (Scotland) Bill.  
 
Overview  
2. In relation to paragraph 9, we question whether greater efficiency will in fact 
be achieved given that the involvement of counsel is often central to early and 
efficient settlement of cases. Removing Counsel from cases and assuming the same 
efficient settlement will be achieved is not a proposition supported by any evidence 
from any respondent to the consultation.  
 
3. Unlike criminal cases, civil litigation is predominantly privately funded. It would 
accordingly be an error to see the principal benefit of these reforms as saving money 
to the public purse. The greatest saving, at least in the context of personal injury 
litigation, will be to insurance companies.  
 
4. Paragraphs 18 and 155 of the Financial Memorandum are inaccurate and 
misleading. These state:  
 
“In addition, the Faculty of Advocates have also expressed concern due to the 
reduction in cases in the Court of Session and the High Court as a result of these 
reforms, as advocates have exclusive rights of audience in these courts.  
 
5. This statement is inaccurate and misleading in at least two respects:-  
 

 Advocates do not have exclusive rights of audience in the Court of Session 
and the High Court. Solicitors with higher court rights of audience also have 
rights of audience in those courts.  

 
 The Faculty of Advocates has expressed concern about two features of the 

Bill: the increase in the exclusive competence of the sheriff court and the 
creation of a sheriff appeal court. Although those features of the Bill will have 
a direct impact on the Faculty of Advocates and its members and the Faculty 
is legitimately concerned about those impacts on behalf of its members, the 
Faculty’s concerns are primarily based on other considerations.   

 
6. Insofar as the Faculty’s concerns relate to the impact on its members and on 
the bar as a whole, those concerns are based on a conviction that the continued 
existence and health of the independent bar is a public good, which is of benefit to 
the people of Scotland. Advocacy is a specialist professional skill, in which members 
of the Faculty of Advocates are trained. Litigants, in any court or tribunal, with 
serious claims which matter to them, require to be effectively represented. This is not 
the view only of the Faculty of Advocates. It is echoed in submissions to the Justice 

364



2 
 

Committee from Clydeside Action on Asbestosis, USDAW, the RMT Union, the EIS, 
the Chartered Society of Physiotherapy Scotland and Unison Scotland.  
 
7. The impact on advocates of these proposals will be marked. The Policy 
Memorandum estimates that the proposals will remove almost half of the cases 
currently heard in the Court of Session. The precise effect will depend on the extent 
to which counsel may follow the cases. Although, even under the current rules 
applied in the sheriff court, advocates will continue to be instructed in some cases, 
the extent to which that will be so is impossible to predict. All areas of the bar are 
likely to be affected, but the effect is not likely to be uniform. In particular, advocates 
who specialize in personal injury work and advocates in the early years of practice 
are likely to be most affected. It seems inevitable that advocates will leave the bar 
and that our already small bar will become even smaller. There will also be an 
adverse impact on the opportunities for advocates to acquire the experience in the 
early years of practice which will equip them to handle the more difficult and complex 
cases in the future.  
 
Funding the reforms  
8. The Faculty notes that at paragraph 26, “the general principle” is stated that 
parties should bear the cost of civil actions through the setting of court fees at a level 
which recovers the costs to public funds of providing the services of the courts. This 
is a “principle” to which the Faculty takes exception. The availability of public courts 
to determine disputes according to law is a public good. It secures the rule of law. It 
is also one of the essential underpinnings of a successful economy: see Regulatory 
Policy Institute, “Assessing the economic significance of the professional legal 
services sector in the European Union”, August 2012. The administration of justice, 
like the provision of public healthcare or education services, is essential to the long 
term wellbeing of society. Like healthcare and education, the administration of justice 
should be supported by society as a whole.   
 
Personal injury court  
9. We note at paragraph 65 and 68 that there is a markedly changed picture 
since the Civil Courts Review was commissioned in 2007. The table produced shows 
a reduction from 2009/10 to 2011/12 of 6034 cases initiated in the Outer House to 
4613 cases. The proposed reforms should be considered against that already 
significantly changed landscape. 
 
10. An assumption is made (paragraph 73) that cases displaced from the Court of 
Session would necessarily be raised in the National Personal Injury Court as 
opposed to local Sheriff Courts around the country. Unless the National Personal 
Injury Court successfully replicates the reasons for the success of Chapter 43 
procedure in the Court of Session, this might not be the case.  
 
11. Paragraph 79 proceeds on the basis that the National Personal Injury Court 
will continue to offer the same benefits as at present are available under Chapter 43 
in the Court of Session and will remain attractive to those seeking to use the courts. 
The sheriff court rules offer the same procedures as Chapter 43, yet the Court of 
Session has remained an attractive forum. One reason for that is the availability of 
counsel.  
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12. Paragraph 83 identifies savings of £57,000 which are envisaged from using 
sheriffs rather than Outer House judges for sitting days. The Faculty does not 
understand there to be any intention to make Court of Session judges redundant, so 
it is not clear that this is a real saving.  Separately, the involvement of counsel can 
facilitate settlement of cases; and it is possible that more cases will, in fact, run to 
proof if counsel are less frequently used. 
 
13. In paragraph 85 it is said that any savings by reason of the non-instruction of 
counsel would accrue to those who fund their cases personally. In the personal injury 
context, such cases are extremely rare – the pursuer is ordinarily funded 
speculatively on a ‘no win, no fee’ basis and the defender routinely supported by a 
policy of insurance.  
 
14. The estimated impact on the Legal Aid board (paras 94-97) is unlikely to be 
accurate. As the Financial Memorandum indicates, at present straightforward cases 
with a high chance of success proceed on a speculative basis and SLAB receives 
applications for legal aid only in the more difficult cases. By their nature, the more 
difficult cases are likely to require the instruction of counsel (which appears to be 
where the savings are envisaged).  
 
15. The Faculty notes that the savings to the public purse of the move of non-
personal injury cases to the sheriff court are “expected to be marginal”: para. 98. 
That, in our submission, is a very important piece of evidence. If that is the case, it is 
not clear what public interest is served by compelling these litigants, who currently 
decide to proceed in the Court of Session, to proceed in the sheriff court when that 
court is admittedly in need of reform.  
 
Sheriff Appeal Court  
16. The estimate of sitting days for the Sheriff Appeal Court (para. 109) is based 
on the planning assumption that all appeals from the sheriff court to the Inner House 
are straightforward cases. This is an unreliable assumption. Some such appeals may 
be. But others are not, and one would expect that the cases which are appealed 
directly to the Inner House or which are appealed from the sheriff principal to the 
Inner House will include the more complex appeals from the lower courts.  
 
17.  It is said that the savings will be realized through the different in salaries paid 
to the judges of the Inner House and sheriffs principal and appeal sheriffs. It is not 
clear how there can be any saving in the salaries of judges in the Inner House unless 
the number of judges in the Inner House is to be reduced. Even if there is a longer 
term intention to reduce the complement of judges in the Court of Session, it seems 
unlikely that the number of judges in the Inner House could be reduced.  
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

COURTS REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND 

 
Consultation 
Did you take part in either of the Scottish Government consultation exercises 
which preceded the Bill and, if so, did you comment on the financial 
assumptions made? 
1. Yes -  the Board were invited to comment on the proposals of the Bill and the 
Financial memorandum and provided comments in writing copies of the responses 
can be made available to the Committee on request.  
  
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM? 
2. Yes   
 
Did you have sufficient time to contribute to the consultation exercise? 
3. Yes  
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details?  
4. Yes 
 
Do you consider that the estimated costs and savings set out in the FM  are 
reasonable and accurate? 
5. Yes – as far as the appointment process for summary sheriffs is concerned. 
 
If relevant, are you content that your organisation can meet the financial costs 
associated with the Bill which your organisation will incur? If not, how do you 
think these costs should be met? 
6. Yes 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
7. Yes – as far as the appointment process for summary sheriffs is concerned. 
 
Wider Issues  
Do you believe that the FM reasonably captures costs associated with the Bill? 
If not, which other costs might be incurred and by whom? 
8. Yes – as far as the appointment process for summary sheriffs is concerned. 
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Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
9. The Board is not aware of any such future costs associated with the Bill as 
drafted.  
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

COURTS REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM NORTH LANARKSHIRE COUNCIL 

 

Summary of Evidence 
 
1. The Council supports the proposals to improve access to justice for party 
litigants and recognises that the Bill provides an opportunity to modernise and 
increase efficiency within the legal system. 
 
2. The Council does not agree that the proposals will have no cost implications 
on local authorities. 
 
3. The Council agrees with the principle of personal injury specialisation but 
does not support the location of a single national personal injury court in Edinburgh. 
 
Specialist Personal Injury Court 
 
4. The rationale for the introduction of a national personal injury court based in 
Edinburgh is not clear. Given the industrial heritage of areas such as Lanarkshire, 
the Council is keen to establish whether there is statistical evidence which would 
support the location of the personal injury court. While the Council recognises the 
level of specialist legal knowledge within the Edinburgh area, it is of the opinion that 
access to justice would be better delivered by conferring all-Scotland jurisdiction for 
personal injury cases to other Sheriffdoms from the outset. This would enable large 
public defender organisations, such as the Council, to plan resources effectively and 
with some certainty. The rationale for introducing flexibility within the system to 
respond quickly to changing circumstances requires to be balanced with the need for 
large public defender organisations to be able to resource plan for the medium to 
long term.  
 
Impact on Sheriff Court Business 
 
5. The Council has concerns regarding the impact of the transfer of personal 
injury cases from the Court of Session to the sheriff courts. Recent experience 
suggests that, in general, local sheriff courts are not inclined to assign consecutive 
dates for evidence in personal injury cases to be heard. This results in some cases 
being heard sporadically over a period of months or, in some cases, years. There is 
concern that the shift in business from the Court of Session to the sheriff courts may 
compound the situation and further delay the resolution of cases. 
 
Costs on local authorities 
 
6. Whilst it is acknowledged that the Council may make some savings as a result 
of fewer personal injury cases being heard in the Court of Session, it remains to be 
seen whether any savings made would be offset by additional resources incurred by 
defending personal injury cases in the national court in Edinburgh. It is conceivable 
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that the Council would require to employ additional staff to deal with the business 
shift from the Court of Session to the sheriff courts or give consideration to 
outsourcing particularly complex cases at a greater expense to the public purse.  
Reform of the courts will undoubtedly bring significant changes to all court users, 
however, long term certainty is required to avoid unnecessary and additional 
expense being incurred by local authorities.  
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

COURTS REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM SCOTTISH CIVIL JUSTICE COUNCIL 

 
The projections provided in the Financial Memorandum in relation to the Rules 
Rewrite Project are an accurate reflection of the resources required.   It is worth 
noting that the programme of procedural reform which the SCJC is tasked with 
carrying out is significant and wide-ranging.  As well as implementation of the Bill, 
includes a major rewrite project to consolidate, simplify and harmonise the civil court 
rules.   That project will be undertaken alongside the regular changes to rules that 
are required as a result of new legislation or developments in case law.  The SCJC is 
eager to maintain the momentum of civil courts reform. To that end, the SCJC is 
working with the Scottish Government to ensure that rules changes can be properly 
co-ordinated so as to ensure progress on civil courts reform can be maintained.   
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

COURTS REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM THE SCOTTISH LEGAL AID BOARD 

Did you take part in the consultation exercise which preceded the Bill and, if 
so, did you comment on the financial assumptions made?  
1. The Scottish Legal Aid Board (“SLAB”) did take part in the consultation 
exercise and commented on the likely financial impact to the Legal Aid Fund of the 
issues consulted upon. SLAB also provided information to the Scottish Government 
in the development of the FM. 
  
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
2. Yes, SLAB’s comments on the likely financial impact, where these are known, 
have been included in the FM. 
 
Did you have sufficient time to contribute to the consultation exercise?  
3. Yes, SLAB had sufficient time to contribute to the consultation exercise. 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that they have been accurately reflected in the FM? If not, please provide 
details.  
4. The Bill has financial implications for the Legal Aid Fund. The estimated 
impact of the significant changes are reflected in the FM under the: 
  

 The financial implications for the creation of the Personal Injury Court and 
changes to the Exclusive Competence of the Sheriff Court. 

 The financial implications of the creation of the Sheriff Appeals Court. 
 
5. There are some consequential changes to legal aid fee structures that will be 
required to support the provisions of the Bill. It is not envisaged that these fee 
structures will place any significant additional financial burden on the Legal Aid Fund. 
These changes to fee structures may be required to facilitate the operation of the 
new court rules for the new Sheriff Appeal Court and the new Personal Injury Court. 
However, these new procedures replace existing, more expensive procedures in 
higher courts. A new fee structure will also be required for the new simple procedure 
in the sheriff court to replace the summary cause procedure. We will work with the 
Scottish Government as the work of the Scottish Civil Justice Council on rules is 
progressed to ensure that the legal aid system facilitates the operation of the justice 
system.  
   
Do you consider that the estimated costs and savings set out in the FM are 
reasonable and accurate?  
6. Yes, the savings set out in the FM in relation to the impact on the Legal Aid 
Fund reflect our estimates on the basis of the information available at this time. 
There are many assumptions we need to make when forecasting legal aid 
expenditure and possible savings. The information included in the FM is based on a 
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range of assumptions and our knowledge of the operation of the legal aid system 
and its interaction with the justice system. 
 
7. Estimating the legal aid savings which will result from the changes proposed 
in the Bill is fairly complex. Savings in any year can be affected by small numbers of 
very expensive cases and the outcome of those cases. Not every case supported by 
legal aid is won and we are not able to recover the costs in every case that is 
unsuccessful. Overall costs and savings in any year can fluctuate considerably. We 
have reviewed further the data supporting the legal aid savings using the most up to 
data information available. This suggests that the savings in a full year could range 
from £800,000 to £1.2m after taking account of contributions, recoveries and judicial 
expenses. The legal aid figures in Table 14 represent the savings from a reduction in 
the use of counsel, the lower fees paid to counsel in the sheriff court and associated 
reductions in the cost of cases. As indicated in the FM, the savings may be lower in 
the first few years primarily because of the often lengthy durations of such cases and 
the timescales required to make recoveries which can take a number of years. 
 
If relevant, are you content that your organisation can meet the financial costs 
associated with the Bill which it will incur? If not, how do you think these costs 
should be met? 
8. Funding for legal aid cases in Scotland is non-cash limited. The Scottish 
Government is under a statutory obligation to meet the cost of cases that meet the 
statutory tests. Therefore, any costs incurred to the Legal Aid Fund as a result of the 
Bill provisions, must be met. However, we forecast that the Bill will result in savings 
for the Legal Aid Fund. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
9. The FM indicates that the maximum savings for legal aid may reach £1.32m 
and that the savings are likely to be lower in the earlier years.  
 
Wider Issues  
Do you believe that the FM reasonably captures costs associated with the Bill? 
If not, which other costs might be incurred and by whom?  
10. Yes, the FM appears to capture the known costs associated with the Bill. 
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
11. Legal aid fee changes will be made through subordinate legislation. It is not 
anticipated that these will lead to significant additional legal aid expenditure. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

COURTS REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM SHERIFFS ASSOCIATION 

 

We appreciate being asked to comment and have looked at the questions and 
discussed them. On balance, we do not feel that we have enough material or 
expertise to enable us to answer the specific questions posed.  
 
In more general terms; we are concerned that the pressure of increased business in 
courts taking on work resulting from court closures has been underestimated. We 
are also concerned that the abolition of corroboration and the move toward a 
reduction in level discretion afforded to the crown in relation to marking cases is 
likely to result in a significantly greater increase in the number of prosecutions than is 
currently estimated. We suspect that the budget for the Personal Injury court (which 
is restricted to approximately £10,000 and two sheriffs) is unrealistic given the 
anticipated number of cases. We also consider that the projections for the Sheriff 
Appeal Court may not reflect the level of cases which will require to be heard. 
 
We are happy to comment further and to give input into specific issues arising should 
that be of assistance. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

COURTS REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM SHETLAND ISLANDS COUNCIL 

 

1.   We did take part in the consultation but did not comment on the financial 
assumptions. 
 
2. N/a 
 
3.  Yes 
 
4.  Yes 
 
5. Yes 
 
6. Yes 
 
7.  Insufficient knowledge to comment 
 
8. Yes. 
 
9. Insufficient knowledge to comment 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

COURTS REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 

 

1. The Law Society of Scotland aims to lead and support a successful and 
respected Scottish legal profession. Not only do we act in the interests of our solicitor 
members but we also have a clear responsibility to work in the public interest. That is 
why we actively engage and seek to assist in the legislative and public policy 
decision making processes.  

2. To help us do this, we use our various Society committees which are made up 
of solicitors and non-solicitors and ensure we benefit from knowledge and expertise 
from both within and out with the solicitor profession.  

3. The Law Society of Scotland’s Civil Justice committee welcomes the 

opportunity to consider the call for written evidence from the Finance Committee on 
the financial memorandum to the Courts Reform (Scotland) Bill. We have also 
consulted with our Access to Justice, Criminal Law and Legal Aid committees around 
this written response.  

4. We believe that the financial aspects of the Bill merit consideration in a 
number of areas:  

 The number of cases, civil and criminal, post-reform is uncertain and it is 
difficult to assess whether maintaining 140 FTE (full time equivalent) judicial 
office-holders at Sheriff Court level is sufficient; 

 The level of training required to allow for judicial specialisation in areas such 
as family, crime and commercial will likely incur additional expenditure; 

 Clarification on the level of savings to the Legal Aid Fund would be helpful, 
particularly whether this includes recoupments from judicial expenses, legal 
aid contributions and clawback.  

JUDICIAL STRUCTURES 

5. The main saving from the reform of judicial structures and the introduction of 
the new tier of summary sheriff is in judicial salaries and associated on-costs. The 
financial memorandum suggests that a complement of around 60 summary sheriffs 
will be recruited and on a 1:1 replacement basis as existing sheriffs retire. The 
assumptions are that around six sheriffs will retire each year over a decade and that 
summary sheriffs will be remunerated at 80% of the current salary of sheriffs: 
therefore, savings will increase by around £0.2m per annum, reaching £2m by the 
end of the ten year period.  

6. We agree with the conclusions of these overall assumptions; it is outside our 
remit to comment on the remuneration of this new judicial tier. There are two broad 
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areas in which we believe that there may be cost implications: first, around whether 
the existing FTE judicial office-holders at the Sheriff Court level, at around 140, will 
be sufficient; second, a possible increase in expenditure on judicial training as a 
result of the move towards greater judicial specialisation.  

RESOURCING 

7. The financial memorandum recognises “an uncertain future mix of business 

coming before the courts in a post-reform environment” (paragraph 40). The broad 

scheme for the deployment of judicial office-holders, however, remains static at 140 
FTE judicial office-holders, around 40% of these being summary sheriffs and 60% 
being sheriffs (paragraph 42). We do not believe that such widespread changes to 
the civil courts system in Scotland, and also the criminal courts system, can be easily 
predicted.  

8. The number of court rooms available across the Scottish Court Service (SCS) 
estate offers a nominal cap, though the use of part-time sheriffs and honorary 
sheriffs to date suggests that judicial resource may need to be flexible to uncertain 
demands ahead. The Gill Review, for instance, noted that 19% of sitting days in 
2008-09 and 20% of sitting days in the first quarter of 2009-10 were conducted by 
part-time sheriffs.1 

9. There are a number of reforms to the justice system currently underway. The 
proposed abolition of the requirement for corroboration in criminal cases, currently 
being considered as part of the Criminal Justice (Scotland) Bill, would see an 
increase in the number of criminal cases brought. SCS has estimated a 6% increase 
in the number of prosecutions through solemn procedure.2 Our research suggests 
that the number of cases moving to the Sheriff Courts as a result of the change to 
the privative jurisdiction limit for the Court of Session will also be substantial: from 
6152 initiated at the Court of Session in 2009-10 to around 150.3 The financial 
memorandum suggests a lesser shift of 57%, of which around 2,000 would be 
personal injury cases (paragraphs 72, 73).  

10. Research across comparative jurisdictions suggests that the incidence of 
litigation follows broadly with the economic cycle (in inverse to recourse to publicly 
funded legal assistance). The financial memorandum notes that the number of cases 
heard at first instance at Sheriff Court level has decreased by 36% between 2008-09 
and 2011-12 (paragraph 65). Though there has been a decrease in the number of 
civil and criminal cases in recent years, we anticipate that the combination of the 
reforms, both legislative and non-legislative, implemented from the Gill Review, the 
move of work to Sheriff Court level as a result of the change to the privative 
jurisdiction level at the Court of Session and the changing economic climate will see 
increasing business at the Sheriff Court level.  
                                                           
1 Scottish Civil Courts Review, 2009, chapter 4, paragraph 16 
2 Shaping Scotland’s Court Services, Scottish Court Service, September 2012, paragraph 1.29 
3 Courts Reform (Scotland) Bill: A Consultation Paper, The Law Society of Scotland’s response, May 
2013 
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11. Judicial specialism may allow for greater scrutiny of issues in specialist 
proceedings, or may allow for these to be resolved at an earlier stage that currently 
with generalist sheriffs. A cap on the number of judicial office-holders offers certainty 
in expenditure on salaries and other on-costs, but may not serve court users or the 
justice system well.  

TRAINING 

12. Many jurisdictions face challenges with the resourcing of judicial training. It 
can be a significant overhead for justice sector budgets at a time of fiscal austerity 
and an additional demand for already busy judges.4 The Bill allows for greater 
judicial specialisation at the Sheriff Court level, at sections 34 to 37, and we broadly 
welcome this approach.  

13. The financial memorandum notes that for summary sheriffs, “the replacement 

policy means that training costs for the new posts will be handled as per current 
budgets as the training will be based on what is currently used for new sheriffs” 

(paragraph 55). As summary sheriffs will have a similarly generalist jurisdiction to 
existing sheriffs, it does not appear that additional costs will arise initially. However, 
as the number of office-holders in this tier increases, it is envisaged that there will be 
an element of specialisation and we do not believe that this has been accurately 
captured.  

14. The introduction of this new generalist judicial tier allows for the existing role 
of sheriff to offer specialisation in a number of different areas, such as family, crime, 
and commercial. In previous consultation responses around the Gill Review, and the 
draft Bill, we have also suggested that areas such as adults with incapacity may 
merit consideration. The transition from a generalist sheriff to a specialist role is likely 
to have financial implications.  

15. There is no guarantee that applicants for judicial appointment will have the 
appropriate skill, experience and expertise in the kinds of casework and areas of law 
that they will be expected to deal with as specialist sheriffs. Therefore, training will be 
important and there will be a cost involved.  

16. The financial memorandum suggests ‘one off’ costs of £10,000 and £20,000, 

for instance, for the design and set up of the personal injury court and the sheriff 
appeal court respectively, developing the process, creating the training programme 
for appeal sheriffs and staff and confirming the operating model (paragraphs 138, 
139). We believe that there will be significant ‘one off’ costs in creating a new training 

programme for specialist sheriffs, and continuing costs to train specialist sheriffs in 
their areas of expertise.  

 

                                                           
4 For instance, Review of Judicial Training and Education in Other Jurisdictions, Cheryl Thomas, May 
2006 
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PERSONAL INJURY COURT 

17. The financial memorandum establishes a number of savings from the 
introduction of a new personal injury court, as a number of personal injury cases are 
expected to be heard at Sheriff Court rather than at Court of Session level. It is 
estimated that there will be savings of around £57,000 in judicial salaries and £7,000 
in clerks’ salaries and a saving of up to £1.2m to the Legal Aid Fund per annum 
following this change (paragraph 97). 

JUDICIAL SALARIES 

18. We are unclear about how the stated salary savings for the new personal 
injury court will be achieved.  The memorandum considers the ways in which similar 
savings can be made with the introduction of the sheriff appeal court, noting that 
there will be short-term savings in time, as judicial office-holders can be deployed 
elsewhere, though in the medium to long term “to reduce the complement of judges 

and realise the cash savings to the judicial salaries budget” (paragraph 147). We 

have discussed the overall number of office-holders at Sheriff Court level, and 
restate that it is important that there is a clear discussion around the level of judicial 
resourcing.  

LEGAL AID 

19. We believe that there will be a saving to the Legal Aid Fund from the move of 
personal injury cases to the new specialist court. The number of medical negligence 
and reparation cases at the Court of Session paid under the legal aid scheme is 
small. Expenditure on these cases in 2012-13 was as follows:5 
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negligence 62 765 798 609 2172 35,034 30,968 11,500 

Reparation 86 868 1,302 571 2741 31,871 30,862 7,576 

  

                                                           
5 Scottish Legal Aid Board Annual Report 2012-13, Annex 3, section 3.19 (costs expressed in £ unless 
otherwise stated) 
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20. The number of publicly funded medical negligence and reparation cases is 
small and there is a high level of variation year-on-year. For instance, there is a 
marked difference in expenditure for publicly funded reparation cases between 2011-
12 and 2012-13: on a current year cost basis, the total paid in 2011-12 was £5.3m, 
while in 2012-13, £2.7m and average case costs were £42,668 and £31,871 for the 
same periods; on an actual case cost basis, the average case cost in 2011-12 was 
£42,048 in 2011-12 and £30,068 in 2012-13, with median case costs of £10,161 and 
£7,576 for the same periods.  

21. It will also be difficult to predict the number of cases that are settled or 
proceed to court following these reforms. An advantage of the Court of Session is 
the high level of predictability in judgement.  

22. The Scottish Legal Aid Board is funder of last resort: costs otherwise come 
from client contributions, which can be up to 100% of the costs incurred, ‘clawback’ 

of legal aid from any property preserved or recovered; and judicial expenses. For 
instance, in 2012-13, £2.2m was recovered from legally aided parties, £8.5m from 
expenses, and £1.2m from ‘clawback’.6  

23. The financial memorandum notes that the success rate in publicly funded 
reparation cases is around 85% (paragraph 95) and therefore, in the vast majority of 
these cases, there is no cost to the taxpayer, as the legally aided fees from the case 
are met by judicial expenses, clawback or client contributions. Around a third of the 
savings estimated in the financial memorandum from the Bill are predicated on the 
reduction in the use of counsel at the personal injury court for publicly funded legal 
assistance (paragraph 13). It is unclear whether these savings include the 
recoupment from clawback, contributions and judicial expenses or not and we 
believe that it would be helpful to clarify this.  

24. The recommendations of the Taylor Review around personal injury litigation, if 
implemented, are also likely to impact on the overall publicly funded expenditure on 
publicly funded reparation cases. In line with the financial memorandum, we believe 
that the mix of cases at Court of Session, Sheriff Court and the new personal injury 
court are uncertain. For these reasons, we believe that it is difficult to anticipate the 
savings around publicly funded legal assistance (which are, we understand, the 
significant minority of the cases progressed currently at the Court of Session).  

25. We also note that, with the lower use of counsel at Sheriff Court level, it may 
be helpful to reflect on the savings to other public bodies as a result. For instance, 
the NHS meets the expenses of successful pursuers in medical negligence cases. It 
is estimated that costs and compensation in these cases is around £700m across 
the UK.7  The effect of this Bill and the recommendations of the Taylor Review, if 
implemented, are likely to have an effect on the NHS in Scotland and other public 
bodies, for instance, local authorities.  

                                                           
6 Scottish Legal Aid Board Annual Report 2012-13, Annex 3, section 3.20 
7 Price of Suing the NHS Too High, Guardian, 29 March 2011 
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SHERIFF APPEAL COURT 

26. We note the savings anticipated from the introduction of the sheriff appeal 
court and believe that these are a reasonable estimate. As with the savings from 
judicial salaries for the personal injury court, these will not be realisable in the short-
term.  

RULES REWRITE 

27. We believe that the costs for this area of work have been adequately 
captured.  

SCOTTISH COURTS AND TRIBUNAL SERVICE 

28. The costs from the merger of Scottish Court Service and Scottish Tribunal 
Service are significant, though we support the merger of these two organisations, 
provided that there remains a distinct character to both elements of the new 
organisation. We believe that there may be potential in the medium or long-term to 
realise efficiencies as a result of the merger.  
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2 April 2014 
 
Dear Convener 
 
Courts Reform (Scotland) Bill – Court Fees 
 
Many thanks for the opportunity to give evidence to the Committee regarding the Courts 
Reform (Scotland) Bill.  We agreed during the session to provide additional information 
relating to court fees and how the reduction in fee income from the cases transferring from 
the Court of Session would affect the Scottish Court Service (SCS).   
 
As paragraph 21 of the Financial Memorandum states, the SCS Corporate Plan for the three 
years to 2014 committed the SCS to working with the Scottish Government to progress the 
recommendations made in the Scottish Civil Courts Review.  SCS is represented on the 
Making Justice Work Programme Board and has been involved in development of the 
reforms in the Bill including the cost implications.  We have therefore worked closely with 
them on the financial projections that may have an effect on their business. 
 
The assumption, as set out in paragraph 32 of the Financial Memorandum, is that the current 
level of fee income will be maintained when the reforms are in place.  The Bill and 
programme of reform provide an opportunity to introduce a new fee structure which will 
maintain the current level of fee income and reflect the new court structures and efficiencies.  
As I indicated to the Committee, the Bill is part of a range of reforms that are being 
undertaken by the Making Justice Work programme to deliver a more efficient and effective 
court system.  Some of the other reforms include new IT systems, a move towards case 
management and a rewrite of the civil court rules.  Once these reforms are in place the 
courts will be taking a more assertive role in managing the pace and conduct of cases which 
is expected to help remove unnecessary churn in the system and will result in a 
fundamentally different cost base for civil courts operations.  
   
There is currently a project underway as part of Making Justice Work to look at the operation 
of the proposed new structures, cost implications and funding.  This project is looking at 
modelling of the court services, reviewing the current methodology behind the fees, setting 
realistic fees based on services, making best use of technology, and minimising cross-
subsidisation where desirable.  This exercise is not just about setting new levels of fees; 
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there will be some new fees introduced in recognition, for example, that a new specialist 
personal injury court and the Sheriff Appeal Court is being established.    
 
The proposed changes to fee structures will also take account of the intention to move 
further towards full cost recovery levels (currently SCS recovers around 80% of the costs of 
civil litigation).  This approach implements the Scottish Government’s policy objective that 
fees should cover the cost to public funds of providing court services. 
 
It is intended that the revised fee structure will set fees which are proportionate to the 
services provided to the court user and maintain affordable access to justice. The intention is 
that these reforms will ensure a more efficient system in the future which will be reflected in 
future fee structures.  The proposals for revised fee tables will be subject to public 
consultation and the Scottish Statutory Instrument, expected to be laid in 2015, will be 
scrutinised by Parliament. 
 
I hope that you find this information helpful. I would be happy to provide further information 
on this, or any other aspect of the Financial Memorandum, if the Committee would find that 
useful. 
 
 
 
Yours 
 
Jan Marshall 
Deputy Director 
Civil Law and Legal System Division 
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Finance Committee 
Convener: Kenneth Gibson MSP 

 
 
 
Christine Grahame MSP 
Convener 
Justice Committee 
 

 
All correspondence c/o:  

Finance Committee Clerks 
c/- Room T3.60 

The Scottish Parliament 
EDINBURGH 

EH99 1SP 
Finance@scottish.parliament.uk 

 
7 April 2014 

 
 

COURTS REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 
Dear Christine, 
 
Please find attached the Finance Committee’s submission to the Justice Committee 
on the Courts Reform (Scotland) Bill’s FM. 
 
I also wanted to bring to your attention the difficulties that the Finance Committee 
has encountered in scrutinising the FM as a result of the truncated timescales for 
consideration of the Bill at stage 1. 
 
The Finance Committee’s role with regard to FMs is to submit its views to the lead 
committee to inform the stage 1 report on the Bill. In practice, this means that the 
Finance Committee’s submission must be made in sufficient time to inform the lead 
committee’s final evidence session with the member in charge of the Bill. 
 
As you will know, the Bill was introduced on 6 February. Having been advised of the 
timeframe for your committee to take oral evidence from the member in charge on 
Tuesday 22 April, the Finance Committee was left with a period of four weeks in 
which to agree its approach, issue a call for evidence and determine whether there 
was merit in seeking oral evidence on the FM. After this period, the Committee had 
two meetings in which to take oral evidence and consider and agree its submission. 
This resulted in the draft report having to be issued as a late paper and in 
amendments to it having to be agreed by correspondence. 
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You may also be aware that the Committee recently submitted written evidence to 
the Standards, Procedures and Public Appointments Committee as part of its inquiry 
into the procedures for considering legislation and that I gave oral evidence on the 
same subject on Thursday 27 March. Amongst other things, this evidence 
highlighted the Committee’s concerns in relation to the time allocated for stage 1 
inquiries in general and, more specifically, to the time made available for the scrutiny 
of FMs. 
 
I appreciate the fact that your committee also has a heavy workload and is currently 
responsible for consideration of several pieces of primary legislation, but I would be 
grateful if, in future, sufficient time for the Finance Committee’s scrutiny of the FM is 
taken into account when considering stage 1 timetables. 
 
 
Yours sincerely, 
 
Kenneth Gibson MSP, Convener 
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Joe FitzPatrick MSP 
Minister for Parliamentary Business 
 

 
All correspondence c/o:  

Finance Committee Clerks 
c/- Room T3.60 

The Scottish Parliament 
EDINBURGH 

EH99 1SP 
Finance@scottish.parliament.uk 

 
7 April 2014 

 
 

FINANCE COMMITTEE CONSIDERATION OF FINANCIAL MEMORANDA 
 
Dear Joe, 
 
You may be aware that the Finance Committee recently submitted written evidence 
to the Standards, Procedures and Public Appointments Committee as part of its 
inquiry into the procedures for considering legislation and that I gave oral evidence 
on the same subject on Thursday 27 March.  
 
I wanted to bring to your attention a further issue that the Finance Committee has 
encountered in scrutinising Financial Memoranda. In particular, the Committee has 
concerns about the reliance within certain FMs on data and information provided by 
third parties and the fact that officials have not always been able to fully explain such 
figures and defend their robustness. 
 
In some oral evidence sessions, including, most recently on the Courts Reform 
(Scotland) Bill’s FM, witnesses have not always been able to fully answer all of the 
Committee’s questions on the grounds that the figures had been provided by third 
parties. Consequently, officials undertook to consult those third parties before getting 
back to the Committee in writing at a later date. 
 
One of the points raised in my evidence to the SPPA Committee was the fact that 
the Finance Committee often has to work to extremely tight deadlines when reporting 
to the lead committee on FMs. It is therefore not helpful for the Committee to have to 
await further information to inform its submission. 
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I recognise that when preparing an FM, Government bill teams will, at times, have no 
option other than to seek data from partner organisations. However, I would be 
grateful if you would remind your officials that they are responsible for the content of 
FMs. As such, and as stated in the Government’s Guidance Note on Financial 
Memoranda, officials giving evidence to the Committee “should therefore be 
comfortable with the content of the Financial Memoranda and be prepared and able 
to explain the basis of figures and defend their robustness.” 
 
 
Yours sincerely, 
 
Kenneth Gibson MSP, Convener 
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FINANCE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

10th Meeting, 2014 (Session 4) 
 

Wednesday 26 March 2014 
 

Present: 
Gavin Brown    Malcolm Chisholm 
Kenneth Gibson (Convener)  Jamie Hepburn 
John Mason (Deputy Convener)  Jean Urquhart 
 
Apologies were received from Michael McMahon. 

 

Courts Reform (Scotland) Bill: The Committee took evidence on the Financial 
Memorandum from— 
 

Ronnie Conway, Co-ordinator in Scotland, Association of Personal Injury 
Lawyers; 
 
James Wolffe QC, Dean of Faculty, Faculty of Advocates; 
 
Cameron Stewart, Bill Team Leader, and Jan Marshall, Deputy Director Civil 
Law and Legal Systems Division, Scottish Government. 
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10:43 
On resuming— 

Courts Reform (Scotland): 
Financial Memorandum 

The Convener: Agenda item 2 is an evidence-
taking session with the Association of Personal 
Injury Lawyers and the Faculty of Advocates as 
part of our scrutiny of the financial memorandum 
to the Courts Reform (Scotland) Bill. 

I welcome to the meeting Ronnie Conway of the 
Association of Personal Injury Lawyers and James 
Wolffe QC of the Faculty of Advocates. Members 
will remember that a short time ago Mr Wolffe 
gave evidence to the committee in a slightly 
different capacity. 

There will be no opening speeches. I am sure 
that both witnesses know how the committee 
works: after I ask some opening questions, I will 
widen the session to include committee 
colleagues, one of whom already has their name 
down for the first question. The witnesses should 
feel free to respond to any question that is asked; 
Mr Wolffe might or might not wish to come in on a 
question for Mr Conway, and vice versa. 

Without further ado, I will ask Mr Conway the 
first question. Paragraph 3 of APIL’s submission, 
which refers to the proposed exclusive 
competence threshold of the sheriff court, says: 

“APIL has recommended a limit of £30,000 based on 
evidence collected, and arguments outlined in the evidence 
to the justice committee. We refute absolutely the 
assumption at paragraph 75 of the financial memorandum 
that only 80 per cent of personal injury cases will move to 
the sheriff court as a result of this Bill”. 

Can you give us a wee bit of information on your 
estimate of what the figure should be? 

Ronnie Conway (Association of Personal 
Injury Lawyers): Yes. With the committee’s 
permission, I will begin by talking about the figures 
that the Government has used. 

This matter goes back to the civil courts review. 
The critical figure is not the sum that is sued for 
but the settlement figure. Lawyers routinely inflate 
or—if you wish to use the word—exaggerate the 
sum that is sued for, because the court cannot 
award more than has been asked for. A nightmare 
for practitioners such as James Wolffe and myself 
is a judge saying, “I would have awarded such and 
such, but because the sum sued for was such and 
such, I cannot award that much.” As a result, the 
sum that is sued for is routinely around a third 
higher than the real value of the case. If the 
profession had known that civil servants were 
going to place such an emphasis on that, we might 
have adopted a different approach. 
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Originally, there were two sets of data. In the 
first set, which related to cases over a two-week 
period, only the sum that was sued for was looked 
at. After a certain scoping, it was found that 
around a third of those cases would have 
downshifted to the sheriff court under the 
proposed system. 

The second set of data was produced by an 
insurer, whose response was based on its own 
files. It is fair to say that everyone who has looked 
at that data has done so with considerable 
reservations and caution. As the Scottish 
Parliament information centre briefing suggests, it 
is not clear whether that cohort is truly 
representative. Although the bill’s proponents 
seemed to want that data to be interrogated 
further, the Government told them that that was 
not possible because of confidentiality. 
Confidentiality might well attach to the names of 
the parties, but they could easily be redacted, and 
it is difficult to see on what other basis 
confidentiality could operate. 

APIL commissioned its own research from Alex 
Quinn & Partners, which, as a firm of law 
accountants that routinely acts for both pursuers 
and defenders, does not hold the ring for any 
particular constituency. It looked at five or six firms 
that specialise in Court of Session work; they were 
told to submit all their cases over a period of a 
month, and those 53 cases formed a cohort and 
were followed through to their outcome. The 
details of that research have been sent to the 
Government and were attached to our submission 
to the Justice Committee, which took evidence 
yesterday. 

Those figures are far more robust and reliable 
and can be interrogated. The only confidential 
aspect is the clients’ names, but other than those, 
we are quite happy to make the full details of 
those 53 cases available. Given that only two 
resulted in a settlement of over £150,000, we are 
looking at a downshift not of 80 but of 95 or 96 per 
cent. 

It appears that a fear in the civil courts review is 
that pursuers’ firms will somehow subvert 
whatever legislation is made by simply 
exaggerating the sum that is sued for and thereby 
getting a ticket into the Court of Session. That is 
why—it is said—the limit should be as high as 
£150,000, which is much higher than that in any 
other jurisdiction in the United Kingdom and that in 
the Republic of Ireland. 

The suggestion also seems to be that a 
pursuer’s firm could do that sort of thing with 
impunity. That is a misconception and a 
misrepresentation of the current situation, 
because, at the end of the day, the basis on which 
costs are awarded depends on the settlement 
figure. 

I will give an example from the present system. 
In the case Brown v Sabre, which was heard last 
week in the Court of Session, the sum that was 
sued for was something like £15,000 and the case 
settled at £6,500. Lord Boyd’s decision was that 
the settlement figure indicated that the case 
should never have been brought in the Court of 
Session; he then reduced costs on the basis that it 
should have been raised in the sheriff court, and 
said that there would be no sanction for counsel. I 
do not directly know the personnel involved, but 
we can take it that the firm in question will not 
behave in that way again. 

There is no doubt that there must be 
behavioural change. The proponents of the 
legislation are absolutely right to say that cases 
must be shifted out of the Court of Session 
because there are too many low-value cases in it. 
However, the limit is too high, and it means that 
the cases go straight from low value to high value. 
As I said yesterday to the Justice Committee, 
modesty is relative in every walk of life, but I 
suggest that, if you were to ask your constituents, 
“Is £50,000 a modest sum of money? Is £150,000 
a modest sum of money?”, they would look at you 
as if you were mad. Our scoping suggests that the 
Government has consistently underestimated the 
downshift of cases. 

We also think that the Government has 
overestimated the settlement rate of cases. When 
the settlement figure in the Court of Session was 
last checked in research carried out in 2008, it was 
found that 98 per cent of cases were settled, 
mainly at the door of the court. Certain procedural 
drivers for that settlement process just do not exist 
in the sheriff court. The first is the availability of 
counsel. Our position is not that there should be 
automatic sanction for counsel, but we feel that 
counsel should be sanctioned in appropriate 
cases. The fact is that they are a driver to 
settlement. In the Court of Session, there is a 
compulsory face-to-face meeting and a no-
excuses, no-adjournment culture in which four 
days are allocated and people must be prepared 
and ready to turn up. 

Our written submission to the Justice Committee 
highlights an analogous case—a low-value case in 
Hamilton sheriff court—that bounces around. Only 
one day was allocated to the case at the start of 
the process—the time is allocated about six 
months in advance—but when the case began, it 
became clear that a further two or three days were 
required. The day before those two or three days 
were due to commence, the parties were told that 
a criminal jury trial had run over and that the 
sheriff was obliged to deal with that, and the case 
had to call twice as a procedural hearing to get 
further dates allocated. The whole evidence-taking 
and submission procedure took over a year. 
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Every practitioner in the sheriff court knows that 
it is creaking under tremendous pressure, but the 
proposal is to pass the best part of 2,600 or 2,700 
cases down to those courts without additional 
resources—and I wish to make it plain that this is 
about funding and resources. Our concern about 
the Government’s projections is that it appears to 
be throwing sixes at every point of the process. It 
is looking at the most optimistic downshift 
numbers—it appears to have ignored the April 
figures—and the most optimistic settlement 
figures. We think that the Government’s 80 per 
cent figure is an underestimate, but even if we 
were talking about 85 or 90 rather than 98 out of 
100 cases, we would still need at least another 
five or six sheriffs. 

I realise that I am speaking without written 
material, convener. Since we first saw the financial 
memorandum, we have been working on scopings 
and projections, which we would be happy to 
make available to the committee, if it would find 
that of interest. 

The Convener: Thank you for that detailed 
answer, Mr Conway. 

I am sure that Mr Wolffe will wish to comment. 
On the basis of the evidence that has been 
collected, APIL has suggested a limit of £30,000. 
What is the view of the Faculty of Advocates? 

James Wolffe QC (Faculty of Advocates): I 
will pick up one or two of the points that Ronnie 
Conway made. 

First, on the data on which the bill is based, the 
discussion of the statistics on page 19 of the 
SPICe briefing reflects the fact that the bill is 
based on one respondent’s comparison of 93 
Court of Session cases and 94 sheriff court cases 
over a three-year period. To be fair, in a footnote 
that is quoted in the SPICe briefing, the civil courts 
review itself recognised the data’s statistical 
limitations—that is perhaps an understatement. I 
do not know what the numbers are, but over a 
period of three years thousands of cases must 
have gone through the system. We should 
therefore appreciate the limitations of the data. 

On the £30,000 figure that has been suggested 
and the impact that it would have, one should, as 
Ronnie Conway observed, really look at the 
settlement figure rather than the sum that is being 
sued for. Our response to the Justice Committee 
includes data that was made available to us on a 
cohort of just over 1,000 cases that were raised in 
2011 and 2012. According to that data, 70 per 
cent of those cases settled for £20,000 or less, 
which means that, if the settlement value was the 
relevant figure and was set at £20,000, 70 per 
cent of the cases in that cohort would have been 
shifted from the Court of Session to the sheriff 
court. That gives the committee a sense of the 

scale of what could be achieved with a 
significantly lower limit than the proposed 
£150,000. 

I amplify Ronnie Conway’s observation about 
how the court deals with the reality that, for 
perfectly proper and good reasons, the sum that is 
sued for will often—and sometimes by some 
margin—exceed the settlement figure. The bill 
contains an obligation on the Court of Session to 
remit to the sheriff courts any case in which at any 
point it appears to the court that its value—
assuming liability and no contributing negligence—
is lower than whatever limit is fixed. As I 
understand it, it is envisaged that such cases will 
be called before and considered by a judge at an 
early stage, and if they feel that, on the most 
optimistic view, the case is not worth a figure that 
is over the Court of Session’s exclusive 
competence limit, it will be sent to the sheriff court. 
Pressure will also be brought to bear in the way 
expenses are dealt with. 

As for personal injury cases, the £150,000 limit 
seems way beyond what is necessary. However, I 
want to make a point about non-personal injury 
cases. The driver for this part of the bill is very 
much the phenomenon that the Court of Session’s 
efficiency and effectiveness in its handling of 
personal injury cases has led to a significant 
volume of cases in the personal injury field that 
are at the lower end of the value scale being 
raised in the Court of Session. 

11:00 
The proposal is to apply the same £150,000 

limit in the non-personal injury field. I am not 
aware of any evidence that makes the case that 
non-personal injury cases, particularly commercial 
ones, are being brought inappropriately to the 
Court of Session. One of our concerns is that in 
the non-personal injury field, particularly on the 
commercial side, there is a real risk of compelling 
commercial and other litigants who for good 
reasons choose to come to the Court of Session to 
bring their cases to their local sheriff courts 
instead. 

Like APIL, we recognise that it is appropriate to 
increase the limit and, again like APIL, we suggest 
that it would be appropriate to have a figure that 
equates to the £30,000 limit that they have in 
Northern Ireland. That limit was increased from 
£15,000 only in February 2013. The Northern 
Ireland comparison is an interesting one, because 
the system there operates in a different way. In 
Northern Ireland, if a case is worth more than 
£30,000, it has to go to the High Court. 

Ronnie Conway: Listening to Mr Wolffe, I am 
aware that I might not have answered your 
question properly. We started off considering the 
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shape of the Court of Session as described in the 
civil courts review. Lord Gill, the review’s prime 
author, said that after the reforms 65 per cent of 
cases would be heard in the sheriff courts and 35 
per cent in the Court of Session, and we felt, as a 
result, the Court of Session would be retained as a 
court of first instance. I will not repeat what was 
said to the Justice Committee yesterday about 
why that is so important. 

We looked for a figure that, first, would 
commend itself to the public and secondly, and 
perhaps more important, would meet that 
projection and leave the Court of Session with 
about a third of cases at first instance. A 
histogram—I am told that it should, in fact, be 
described as a scattergram—that is based on 
settlement figures and which was attached to the 
submission to the Justice Committee makes it 
perfectly clear that a £30,000 limit would do the 
trick. 

The Convener: I am glad that there is some 
unanimity on that. That is clear evidence for the 
committee. 

The financial memorandum notes that the 
number of cases heard at first instance at sheriff 
court level has decreased by 36 per cent since 
2008-09. Mr Conway, you have spoken about the 
sheriff courts. In your submission, you used the 
phrase “creaking at the seams”, and you 
emphasised just a few minutes ago that that is the 
situation that the system is in. With a 30 per cent 
reduction, there is perhaps greater scope for such 
cases to be dealt with in the sheriff court. That is 
why neither you nor Mr Wolffe disputes the fact 
that some of the cases should move to the sheriff 
court; the question is about the level of cases that 
should go to the sheriff court. 

Ronnie Conway: I practise in the sheriff court 
and the Court of Session. I appreciate that this is 
only anecdotal, but the sheriff court is under huge 
time constraints. The analysis in the civil courts 
review was that the current legal system is “slow, 
inefficient and expensive”—too expensive. Only 
the first two aspects of that analysis—slowness 
and inefficiency—applied to the sheriff court. 
There is no dispute about the fact that the Court of 
Session is too expensive for low-value cases. It is 
a Rolls-Royce system. 

The problem with the 30 per cent reduction is 
that we have to consider the make-up of the 
cohort of cases. It seems to us, from considering 
the civil judicial statistics, that probably around 
50,000 of the cases in the sheriff court are debt or 
repossession cases. Those cases consume 
administrative resources, but they do not really 
consume judicial resources. Anything substantive, 
such as personal injury work, will involve a 
significant input of judicial resources. 

I saw a comment in which one of the 
Government officials asked how the proposed shift 
in cases could possibly make any difference, given 
that it represents only 3 per cent of the overall 
case load. In relation to the number of cases that 
will come down to the sheriff court—2,500—I will 
not repeat what has already been said about the 
figures, but the cases that do not settle will require 
procedural input, as motions for sanction for 
counsel will become a matter of routine. Those do 
not appear to me to have been factored into the 
figures anywhere. There will be four days of proof 
allocated. All that would need to happen would be 
for a clinical negligence case to be brought—such 
cases routinely run to eight or 12 days—or a long-
running personal injury matter involving some 
disease, and the system would be completely 
overwhelmed. 

I have seen what the statistics say, and there is 
a reduction in litigation generally. However, 
concentrating on the top figures does not do 
justice to what is happening on the ground. 

James Wolffe: We unequivocally support the 
need for improvement in the way in which the 
sheriff court operates, particularly for contested 
and more complex litigation. Given the information 
that I have received from my members, I endorse 
what Ronnie Conway has said. 

One general concern about the context of the 
bill that is before us—much of which I 
unequivocally support for the reason that I have 
just stated—is that the ultimate vision for 
improving the way in which the court operates 
involves a shift to what is described as active case 
management. That is described on pages 8 and 9 
of the SPICe briefing, and it involves more active 
judicial engagement with cases. I have a general 
concern about how that will be achieved in the 
context of a financial memorandum that does not 
suggest that any more resource is to be put into 
the system. 

In thinking about the sheriff court dealing with 
additional cases and the 3 per cent figure, it is 
important that we distinguish between personal 
injury cases and the others, because the 
expectation is that personal injury cases will go to 
a new national personal injury sheriff court. We 
can consider the proposed resourcing of that 
court—I suspect that Ronnie Conway is better 
placed than I am to speak about whether the 
anticipated resourcing of that court will be 
adequate. 

Let us consider the non-personal injury cases, in 
particular the commercial cases. According to the 
civil courts review figures, about a quarter of the 
cases that were brought to the commercial court at 
the time of the review would be below the 
£150,000 limit. Those are cases that were brought 
to the commercial court, one anticipates, because 
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the pursuer or, in some cases, both parties may 
have taken the view, on advice, that the nature of 
the case, the issues involved and the likely 
complexity of the dispute made the case suitable 
for bringing to the commercial court. 

The bill implies that those litigants will be 
compelled to take the case to whatever local 
sheriff court happens to be the right one for it. One 
can assume that those cases are likely to be more 
complex and difficult, and one suspects that they 
are likely to be contested. They are precisely the 
sort of cases that, as I understand it, the sheriff 
court does not handle terribly well. By no means 
do I want to tar the whole sheriff court system with 
the same brush, but there are problems and they 
are not going to be helped by moving the cases in 
question to individual sheriff courts. 

Ultimately, though, I am concerned about the 
litigants who currently choose, for good reasons, 
to go to the Court of Session for the particular 
service that that court can provide. At a time when 
everyone accepts that the sheriff court reform 
process will take 10 years and investment if it is to 
realise its aims, those litigants will be compelled 
from the outset to take their cases to the sheriff 
court. 

The Convener: Time is marching on and I want 
to allow committee colleagues to come in, so 
although I have a number of further questions, I 
will restrict myself to asking one. 

Mr Wolffe, with regard to the financial 
memorandum, the submission from the Faculty of 
Advocates states: 

“The estimated impact on the Legal Aid board (paras 94-
97) is unlikely to be accurate.” 

What do you believe that the impact will be? 

James Wolffe: The first point to make is that 
the overwhelming majority of personal injury cases 
are not funded out of public funds. Essentially, in 
the Court of Session—at least, as I understand 
it—the pursuer’s representatives act on the 
speculative basis of no win, no fee. Such cases 
are not supported by public funds. It is fair to say 
that Ronnie Conway is probably better placed to 
speak to this matter but, as I understand it, the 
cases that are funded by the Scottish Legal Aid 
Board tend to be the clinical negligence cases, the 
ones that are more complicated and the ones that, 
for one reason or another, are not supported 
through the speculative mechanism. 

The Legal Aid Board is rightly quite cautious 
about the way in which it puts the estimate. If I 
recall correctly, it says that the saving could be up 
to £1.2 million, but it rightly observes that that is 
likely to kick in only over a period of time. The 
issue for me is that, if the board is currently 
supporting the more complex and difficult cases, 

they are the very cases in which one would have 
thought it likely to be true that the involvement of 
counsel will continue to be justified. I therefore 
think that there must be a question mark, at the 
very least, about the validity of the assumption that 
there will be a 50 per cent saving. 

The Convener: Mr Conway, APIL said in its 
written submission: 

“The costs in the financial memorandum are barely 
penetrable”. 

Can you respond to the question that I have asked 
about the Legal Aid Board? 

Ronnie Conway: Indeed. I am very grateful to 
you, because APIL has a constant problem with 
the figures. I am reluctant to be too dogmatic 
about matters, because we do not appear to have 
access to the back-story research, so to speak. 
However, the idea that £1.2 million will be saved to 
the public purse is complete smoke and mirrors. If 
a substantial saving is to be made, it will be made 
to the insurance industry. With regard to the 
figures in paragraphs 94 to 97 of the financial 
memorandum, the Legal Aid Board does not pay 
£2.4 million to the Faculty of Advocates, except in 
an accounting sense—it is an accounting protocol. 

As Mr Wolffe indicated and as the figures show, 
at least nine out of 10 of the cases in question are 
successful. The Legal Aid Board says that the 
figure is 85 per cent. It complains that it gets 
dumped with the hardest cases, so if 85 per cent 
of the hardest cases are successful, we can 
imagine what is happening with the rest of them. 

11:15 
As an accounting protocol, let us say that I sue 

Mr Wolffe in his capacity as an insurer and I get 
£100,000. I am legally aided and I get £25,000 of 
costs. I will have to send that £25,000 of costs to 
the Legal Aid Board, which will pay it back to me 
as fees. Again, the caveats are in the submission. 
According to the figures in the financial 
memorandum, £4.9 million in total was paid out by 
the Legal Aid Board. That is not a net figure. The 
true cost of the whole reparation budget is 15 per 
cent of that, or £735,000. 

Of course, the Legal Aid Board has a stringent 
list of occasions on which legal aid might be 
available. First, in the Court of Session, legal aid is 
available only if someone meets the quite stringent 
requirement that the case is worth more than 
£50,000. The Legal Aid Board is the gatekeeper 
as far as that is concerned. 

In the sheriff court, the test is much tougher, 
both in theory and in practice. The idea that 
savings will be made to the public purse even out 
of that £735,000 is illusory. In my view, it is 
completely wrong. It is not acceptable for the 
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Legal Aid Board to suggest to members of this 
committee, the Justice Committee and the wider 
body of MSPs that there will be a saving to the 
public purse. There might be savings in the sense 
that counsel will be excluded in some low-value or 
modest cases, but the saving will be made by the 
insurance industry, not the public. 

The Convener: Thank you for that clear 
response. I open up the questioning to members. 

Malcolm Chisholm (Edinburgh Northern and 
Leith) (Lab): I was going to structure my 
questions around costs first and then savings, but 
as we are on legal aid, which I have asked about, 
let us do it the other way around and see what 
savings we can establish from the bill. Clearly, Mr 
Conway is saying that the legal aid savings will not 
materialise, and I understand that there are two 
reasons for that: a recovery of costs issue; and the 
fact that counsel will still be required. 

Perhaps this question is for Mr Wolffe. To what 
extent do you think that there will be less use of 
counsel as a result of the changes, or do you not 
see a significant change in that regard? 

James Wolffe: It is difficult because, as Mr 
Conway has said, one does not know precisely 
how the figures have been reached. As I 
understand it, legal aid in the personal injury world 
is supporting the more complex cases that are 
likely to be the ones in which counsel will continue 
to be required if they are to be conducted properly. 

In its submission to the committee, the Legal Aid 
Board recognises that there will be an issue with 
the recovery of costs and is quite cautious about 
the savings. It says that 
“the savings in a full year could range from £800,000 to 
£1.2m” 

and 
“the savings may be lower in the first few years”. 

I just question how robust any of these numbers 
are, given the nature of the cases that the board is 
supporting. 

Malcolm Chisholm: This is going to put more 
pressure on the sheriff courts, which Mr Conway 
has suggested are already under pressure, in 
terms of costs and staff. Mr Conway, is it your 
assumption that there will be additional costs for 
the sheriff courts? Are you assuming that more 
staff will be required? 

Ronnie Conway: My understanding from the 
financial memorandum is that existing 
administrative staff will be deployed. There seems 
to be some suggestion that Court of Session 
clerical staff might be downshifted to the sheriff 
court—and be paid a bit less. I am not sure what 
they think of that, but that is what the assumption 

appears to be. From an admin support point of 
view, we do not have major concerns. 

We do, however, have major concerns about 
the information technology support. The civil law 
review was scathing about the technological 
situation in the sheriff court. If any of you ever visit 
your own local sheriff court, you will see that we 
are barely in the analogue age, never mind the 
digital age. One of the big advantages in the Court 
of Session is what are called the e-motions. There 
are electronic communications with the court and 
between parties; procedural decisions are sent out 
immediately to the parties electronically; and there 
is electronic recording of evidence. We are 
dismayed, to put it no higher, to find that the whole 
IT budget for the new specialist personal injury 
court and 16 specialist personal injury centres in 
various sheriffdoms is £10,000. There is no back 
story to that. On the face of it, it seems an 
extremely economical estimate. 

James Wolffe: The very short submission that 
you have from the Sheriffs Association expresses 
concern that the pressure of increased business in 
the sheriff court has been underestimated. It 
points to other pressures that might be coming 
sheriffs’ way arising from the abolition of 
corroboration. One does not want to get into other 
areas of controversy, but it is worth looking at the 
very short submission that you have from the 
Sheriffs Association. 

I want to pick up Mr Chisholm’s question about 
the use of counsel, which I took to be directed 
specifically to the legal aid number. There is of 
course the much broader issue of the impact that 
the shift of business into the sheriff court might 
have on counsel more generally and, ultimately, of 
the loss to pursuers, who currently have the 
benefit of counsel acting on a speculative basis, of 
the ability to instruct counsel in personal injury 
work. I thought that your question went more to 
the legal aid number than to that issue. 

Malcolm Chisholm: Is it your assumption that 
there will be a requirement for additional sheriffs in 
the sheriff court, Mr Conway? 

Ronnie Conway: Yes, Mr Chisholm—I should 
have said that to you the first time round. On our 
scoping figures, we will need between four and six 
additional sheriffs, depending on what the 
downshift is and what the settlement figures are. 
Our suggestion is that there should be a specialist 
personal injury court in Edinburgh and one in 
Glasgow, which would need to be funded. The 
Government would need to take into account 
additional judicial salaries at the sheriff rate. We 
have no argument with the idea that summary 
sheriffs would result in a saving to the 
Government. At present, it appears that it would 
work on a one-person-in, one-person-out basis. 
There would be no significant short-term saving, 
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but the scoping over 10 years appears to us to be 
right. 

In many respects, I have to say that the idea of 
a third judicial tier is a masterstroke and it should 
be implemented even as a stand-alone measure. 
However, to start with the civil courts review, 
which identifies precisely the problems with the 
legal system that exist in the sheriff court, and 
then say, “Here are another 3,000 cases with no 
new resources and no IT funding,” is 
counterintuitive, to put it at its mildest. 

Malcolm Chisholm: Are you saying that you 
will need summary sheriffs plus extra sheriffs? 

Ronnie Conway: Yes, plus extra sheriffs to 
deal with the ordinary cases. 

Malcolm Chisholm: Paragraph 83 of the 
financial memorandum suggests that using 
personal injury sheriffs, as against judges, would 
save money, but is there any proposal to reduce 
the number of judges in the Court of Session as a 
result of the bill? 

Ronnie Conway: That is an excellent question. 
The financial memorandum seems to scope in 
some kind of judicial saving but, as you pointed 
out, no judicial savings will be made while the 
number of judges is the same. Some scoping has 
been done on the introduction of summary sheriffs 
over 10 years. Given that all judges have a 
specific retirement age, it would not be difficult to 
spell out the intentions for the Court of Session. If 
the same number of judges sit in the Court of 
Session, no savings will be made there. 

It would interest members of the legal 
profession and the public to know what the 
proponents of the legislation have in mind for the 
Court of Session. Is it to have 35 judges in the 
next 10 years or so? The policy memorandum and 
the financial memorandum are silent on that, 
although it is something that we should know. 

Malcolm Chisholm: You say in your 
submission that the Court of Session will lose fee 
income from personal injury cases, which I 
presume could be a financial problem, too. 

Ronnie Conway: That is the major black hole in 
the financial proposals. The figures that APIL has 
obtained under freedom of information rules show 
that the total fees fund income—that is, the 
amount that parties pay; it is the price of 
admission into court, so to speak—in 2011-12, 
which provides more or less representative 
figures, was £4.6 million. Of that, personal injury 
cases contributed something like £2.3 million, 
which is 50 per cent of the fees fund dues. 

The analogous figure in the sheriff court, for a 
similar number of cases, is £804,000. I would be 
happy to send details on that. On average, a Court 
of Session case generates about £750 for the 

Scottish Court Service, while a sheriff court case 
generates about £238. If that is multiplied by 2,000 
or so cases, the difference is huge. 

We have calculated that the fees fund loss to 
the Scottish Court Service will be just short of £1 
million, which appears nowhere in the financial 
memorandum. There is a hint of a suggestion that 
the reforms will be financed by fee income. Am I 
being unduly cynical in thinking that the sheriff 
court fees will have to be more than doubled to 
make up for the lost fee income? They will have to 
be doubled for a product that I suggest is of 
markedly inferior quality. Whether or not that is 
right, we should know what is in mind. 

The Convener: It is a good job that we have the 
bill team to follow. We will ask it all these 
questions. 

John Mason: I do not know whether Mr 
Conway’s copy of his submission has numbered 
paragraphs. Do you have paragraph 10, under 
“Savings to the Scottish Legal Aid Board”? 

Ronnie Conway: Yes. 

John Mason: I think that this is just a 
typographical error, but some of the millions in that 
paragraph might not be the right figures. The fifth 
line of that paragraph refers to “£6,337 million”, 
which I suspect is meant to be £6.337 million. 

Ronnie Conway: You are right. 

John Mason: There are a few figures like that. 
Perhaps we can correct that for the record. 

Ronnie Conway: Thank you for reading that 
into the record. 

John Mason: We are talking about dots and 
commas and things like that. 

Ronnie Conway: Yes. 

11:30 
John Mason: It has been suggested that we 

should invest quite a lot more in IT and that, 
compared with other areas of life, £10,000 seems 
small. Could some of that be self-funding? I 
presume that shorthand writers come at quite a 
cost and that, over time, there would not be an 
extra cost but a saving if we invested in IT? 

Ronnie Conway: Yes, we want investment in 
IT. You are absolutely right to make that point. At 
present, in the sheriff court, on all matters with a 
value of more than £5,000, the parties have to 
employ and pay for a shorthand writer. 

John Mason: Who would make the decision to 
change that and put in a lot of investment? Would 
it be Government money? Would the Government 
have to take the initiative or could the situation be 
changed in another way? 
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Ronnie Conway: It has to be the Government 
that takes the initiative. It has already done so in 
the Court of Session. A few years back, the 
Government spent a considerable amount on 
upgrading the Court of Session. Electronic 
recording equipment needs to be provided. At 
present, parties pay for a shorthand writer, but I do 
not think that it would be workable for parties to 
pay for electronic recording of evidence. I go back 
to my original point that we cannot be too 
dogmatic about the issue. It might be decided just 
to transfer the existing case management system 
in the Court of Session to the specialist personal 
injury court, and there will be no further cost. That 
is a possibility, but the financial memorandum 
does not say that, and nor does it deal with the 
equipment problems and the other 16 specialist 
centres. 

John Mason: We have heard that the court 
system as a whole is slow, inefficient and 
expensive and that the sheriff courts are the slow 
and inefficient bit. We have also heard that a 
clinical negligence case can take eight to 12 days, 
although I am not sure whether that is in all types 
of court. Has that changed over time? Those in 
other professions, along with cleaners and 
everybody else, have to do things more quickly 
than they did 20 years ago. We are told that the 
sheriff courts are under considerable pressure, but 
are things done more quickly than they were 20 
years ago, or is it just the same? 

Ronnie Conway: That is a big question. I have 
been in practice for more than 20 years. Are things 
exactly the same? A personal injury case involves 
fact-based work. There has to be an interrogation 
of the factual questions through examination and 
cross-examination of witnesses. I am speaking on 
the hoof here, but there has certainly been an 
injection of expert evidence into the area at all 
levels. We now have experts talking about health 
and safety and medical situations. The process is 
now much more complicated, which is of course 
why the civil courts review talked about 
specialisation. The answer is that things are not 
done any more quickly. 

John Mason: There is pressure on costs right 
across the board. For example, people are in 
hospital less than they used to be, so someone 
might stay in hospital for one night, whereas 
previously it would have been four. I am not from a 
legal background, so I speak as an outsider but, 
before I recommended spending more money on 
the system, I would want to be convinced that 
costs are being pushed down and that things are 
being done more efficiently than they were in the 
past and are being speeded up. Everybody else is 
speeding up, and I wonder whether the courts and 
the legal profession have been left behind. 

Ronnie Conway: It is certainly an interesting 
point. I am not trying to dodge it, but I take refuge 
in the analysis in the civil courts review, which did 
not see any basis for the kind of speeding up of 
process that you describe. I have to say that it 
does not really exist in any other jurisdiction. 

John Mason: I am certainly not supporting 
Portuguese lawyers against Scottish ones, for 
instance. 

Ronnie Conway: No, I am sorry—I should have 
said “in any other UK jurisdiction.” 

As I say, that is an interesting point, and I have 
not really given it a great deal of thought. I take 
refuge in the fact that better minds than mine have 
spent a lot of time analysing the system and have 
failed to find the kind of savings that you have 
described. 

James Wolffe: There have been substantial 
changes in certain parts of the system, which 
illustrates that a great deal can sometimes be 
achieved by reform to the way in which we go 
about things. 

In the personal injury field, the chapter 43 
procedure, which is the specialist personal injury 
procedure in the Court of Session, works 
extremely efficiently, as I understand it. One of the 
reasons for that is that a timetable is fixed right at 
the outset of the case. Included in that timetable is 
a compulsory meeting ahead of any hearing of 
evidence, at which the parties are expected to 
come along and discuss the case. Mr Conway can 
speak about the practicalities of that, but my 
understanding is that that has been a very 
effective way to encourage cases to settle at an 
earlier point. 

One of the proposals that are currently on the 
table for personal injury work is the introduction of 
what is called a pre-action protocol. In effect, that 
is a compulsory procedure that parties need to go 
through before they raise an action. The aim is to 
encourage cases to settle at as early a stage as 
possible. The pre-action protocol could create an 
environment in which one would hope and expect 
that defenders would settle a case promptly if they 
saw that there was merit in it and if that is what 
they wanted to do, thus avoiding the expense of 
litigation. 

Under the inner house appeal court procedure, 
there was a time not all that long ago when 
practitioners would have to say to clients that, 
once a case was in the inner house, it would take 
far too long before getting to a hearing. It is the 
perception of the profession that the inner house 
has substantially improved the system, through a 
series of practical procedural reforms that front-
load the work. It is not necessarily cheaper for the 
litigant, but a lot of work is now done earlier in the 
process of an appeal—for example, drafting notes 
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of argument and preparing the papers. The aim of 
that is to save time in court, ultimately. My 
impression is that those reforms have been very 
effective. 

There are things that can be done, have been 
done and are being done to make the court part of 
the process work more efficiently. As I have said, 
that does not always save costs to the litigants. 
The inner house reforms are a good example of 
saving time in court and loading the cost in at a 
different stage in the process. 

John Mason: That sounds extremely positive to 
me. 

James Wolffe: Absolutely. 

John Mason: We are being told that it is the 
court time that is clogged up in the sheriff courts 
so, if you could repeat the process in the sheriff 
courts, you might make some progress. 

James Wolffe: It would be wrong for the 
committee to get the impression that the courts 
operate in an antediluvian or Victorian way in 
which nothing has been done or can be done. 
Things have been done and are being done. The 
civil courts review has a vision of a sheriff court 
working much more effectively, using specialist 
sheriffs and case management. The third judicial 
tier, as Ronnie Conway says, is a masterstroke of 
dividing up the specialisation of the business. The 
question that one has to ask, particularly in 
considering active judicial case management, 
which will necessarily involve more judge time in 
examining a case at an earlier stage, is whether 
that can really be achieved within a budget that 
remains constant. 

John Mason: It seems from what you were 
saying earlier that the practicalities are such that, 
because the sheriff courts are dealing with a 
mixture of cases, a criminal one can go over time 
and throw the whole system. 

James Wolffe: A very important point, which 
relates to what to some degree is the elephant in 
the room for the civil courts proposals, is that our 
courts deal with both criminal business and civil 
business and, for very good reasons, criminal 
business has to be given priority in the system. 
We are proud of our time limits for the swift 
dispatch of criminal business and one would hate 
to see those change. That has an impact on the 
ability of the system to deal with the civil business. 
It is a difficult management exercise, which those 
within the system handle well. It is part of the 
system that, if a sheriff is sitting doing a criminal 
trial, he is not available to do anything else until 
that is finished. 

Ronnie Conway: I am grateful to my friend, 
because he has reminded me of what I should 
have known already. Since antediluvian days, 

there has been, first of all, a pre-action protocol. At 
present, that is a voluntary scheme that parties 
have to opt into, but most insurers and almost all 
claimant lawyers are in favour of it. It involves, 
before any court action is raised, a cards-on-the-
table approach being taken to what the case is 
about. It is extremely successful. The civil courts 
review’s recommendation is that it should be 
compulsory and my understanding is that the 
Scottish Civil Justice Council will take steps to 
make it compulsory. APIL is absolutely in favour of 
that. That first sift seeks to prevent cases from 
ever getting near a court. 

Once cases get to the court, the technical 
answer is that the process that is followed is what 
is known as chapter 43 procedure, which was 
introduced in the Court of Session seven or eight 
years ago, I think. There is no judicial case 
management; it is what is known as a case-flow 
model. Parties have to put their full case on the 
table. There is no trial by ambush and there are no 
surprises. There has to be a face-to-face 
settlement meeting. That is what has achieved a 
98 per cent settlement rate in cases in the Court of 
Session. Elaine Samuel carried out an evaluation 
of chapter 43 procedure for the Scottish 
Government. I appreciate that I have given a 
technical answer, but we do things much better 
than we did 20 years ago. 

James Wolffe: It is perhaps important to note 
that the Government has established the Scottish 
Civil Justice Council precisely to drive all of that 
through. We are always supportive of these sorts 
of reforms. 

Gavin Brown: Most of my issues have been 
covered. The one that has not is that paragraph 12 
of the Faculty of Advocates submission states: 

“the involvement of counsel can facilitate settlement of 
cases; and it is possible that more cases will, in fact, run to 
proof if counsel are less frequently used.” 

Is there any empirical evidence that backs that 
up? Can you point the committee towards 
anything that backs up the suggestion that that 
may happen if counsel are used less frequently? 

James Wolffe: I should say that I do not 
personally practise in the field of personal injury, 
but it is reported to me that in the sheriff court we 
now have what is in effect the equivalent of 
chapter 43. It is reported to me by my members 
that that has not replicated the same level of 
efficiency as has been achieved in the Court of 
Session. It is reported to me that part of it is to do 
with the culture of the way in which counsel deal 
with cases. If counsel are involved at an early 
stage, they will identify the key issues and the 
evidence that is required and they will advise what 
investigations are required. If skilled counsel who 
are experienced in the field are talking to one 
another, they all know exactly what the law is and 
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where the issues are. That process of experts who 
understand exactly how the system works talking 
to one another facilitates settlement. Ronnie 
Conway is probably better placed than I am to 
comment on the matter. 

Ronnie Conway: It is a very good question to 
ask whether there is empirical evidence. There is 
no empirical evidence one way or another. 
Interestingly, the author of the research that I just 
mentioned, Elaine Samuel, suggested that, for 
reasons outlined by Mr Wolffe, the sheriff courts 
would not achieve the same settlement levels. My 
feeling is that they do not, but I do not have 
empirical evidence. No one has. 

11:45 
The Convener: That concludes questions from 

the committee. Are there any final brief points that 
you would like to make before we wind up the 
evidence-taking session? 

James Wolffe: I have one point to make. I 
appreciate that the committee has been focusing 
on the costs and savings to the public purse. 
Another issue is the cost to litigants.  

I ask you to note table 3 in the SPICe briefing, 
which sets out figures on the ratio of total 
expenses to value of settlement in the Court of 
Session. If one looks not to the sum sued for but 
to the average value of the settlement as the 
relevant figure, for the reasons that we have 
already discussed, the costs involved start to 
exceed the value of the settlement below £20,000. 
When looking at those figures, one always has to 
appreciate that, to an extent, there is a fixed cost 
in running a case at all, which one has to factor in. 
Therefore, inevitably, as one gets to the lower-
value end of cases, the ratio of what the case 
costs to its value will be greater. 

Ronnie Conway: The only point that I wish to 
make relates to the sheriff appeal court. It is partly 
a policy point, but it is also a finance point. 

At the time of the civil courts review, the 
suggestion was that there would be an appeal 
court that would have a bench of three sheriffs 
principal to deal with appeals from the sheriff 
court. It would be a national appeal court and it 
would be very difficult to take a further appeal from 
that court to the inner house of the Court of 
Session. The civil courts review said that that 
would provide a quality appellate structure that 
would involve a body of persons—three minds 
being better than one—at minimal cost and 
expense. 

However, the appeal court of three sheriffs 
principal has disappeared from the proposals. We 
are now talking about an appeal to a single person 
who does not even have to be a sheriff principal 

but may be a sheriff of one year’s standing; an 
onward appeal from there to the Court of Session 
being granted only in exceptional circumstances; 
and, further, business operations or business 
exigencies in the Court of Session being a factor 
in whether the appeal will be allowed to go 
forward. 

It seems to me that someone has crunched the 
numbers on the proposals somewhere. They do 
not add up and we are looking at cheese paring 
right across the board. You will take it that I do not 
think that that is acceptable as a matter of policy, 
but it is also an illustration of the difficulties that 
the proponents of the bill have in finding a financial 
basis for it. 

I am very grateful to you. 

The Convener: Thank you. The committee is 
very grateful to both of you for your 
comprehensive evidence. 

I will now call another short break for members 
before we start our final evidence-taking session 
of the meeting. 

11:49 
Meeting suspended. 

11:54 
On resuming— 

The Convener: We continue our consideration 
of the financial memorandum to the Courts Reform 
(Scotland) Bill by taking evidence from the 
Scottish Government bill team. I welcome to the 
meeting Cameron Stewart, bill team leader; Jan 
Marshall, deputy director, civil law and legal 
system division; and Ewan Bruce, finance 
directorate. 

As there will be no statement from the bill team, 
we will go straight to questions. As usual, I will ask 
the opening questions and then open out the 
session to colleagues. The witnesses will have 
heard much, if not all, of what was said in the 
previous evidence session, so I will first ask some 
questions that are based on that. 

My first question relates to the additional 
burden—if I can put it that way—on the sheriff 
court system. The very brief submission from the 
Sheriffs Association, which was referred to, says: 

“the abolition of corroboration and the move toward a 
reduction in level discretion afforded to the crown in relation 
to marking cases is likely to result in a significantly greater 
increase in the number of prosecutions than is currently 
estimated.” 

We know that the financial memorandum talks 
about a 36 per cent reduction in cases over the 
past five years. Notwithstanding that, additional 
cases will almost certainly arise through the 
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abolition of the requirement for corroboration and 
the Courts Reform (Scotland) Bill. How will the 
sheriff court system be able to cope? What will be 
the bill’s cost implications in that regard? 

Cameron Stewart (Scottish Government): 
First, the 36 per cent reduction that we talk about 
is to do with the civil case load in the sheriff court. 
Obviously, the provisions on corroboration in the 
Criminal Justice (Scotland) Bill affect the criminal 
case load. 

The Convener: But there is still an impact on 
the sheriff courts. 

Cameron Stewart: There is still an impact on 
the sheriff court system as a whole, of course. 
Obviously, because we deal with civil court reform, 
we focused on the civil case load. That is why we 
put that information in the financial memorandum. 

We have had discussions on the Criminal 
Justice (Scotland) Bill—on which I know that the 
committee also took evidence—and the increase 
in criminal cases that we saw was not 
fundamental: I think that there was a 6 per cent 
increase in solemn cases and around a 1 per cent 
increase in summary cases. Taking into account 
the reductions in the civil case load that have been 
discussed, we would not see that increase really 
having an effect on the management of business 
in the sheriff court. 

The Convener: Okay. APIL says that, in order 
to transfer work effectively from the Court of 
Session to the sheriff court, another half a dozen 
or so sheriffs would really be needed, but you do 
not accept that. 

Cameron Stewart: No, we do not. We expect 
the vast majority of cases that come out of the 
Court of Session to be heard at the new 
specialised personal injury sheriff court, so they 
will not really be affected by criminal business. 
That will be a separate court that deals only with 
that personal injury business, so we do not accept 
that further resource will be required. 

Jan Marshall (Scottish Government): May I 
pick up on a point, convener? 

The Convener: Of course. 

Jan Marshall: We heard the evidence from 
APIL and the Faculty of Advocates, and there was 
a lot of discussion about settlement. It is important 
to have a sense of perspective on the volume of 
cases that are likely to have to be processed 
through the sheriff court and, in particular, the 
volume of cases that are likely to come to proof. 
We have heard this morning that approximately 98 
per cent of cases that are raised in the sheriff 
court settle and do not come to proof.  

I refer to the financial memorandum. It is 
expected that, with the reforms, around 2,700 

cases may be passed on to the sheriff court, of 
which I believe around 2,000 will be personal 
injury cases. The vast majority of those cases are 
likely to settle. Currently, around 30 cases proceed 
to proof in the Court of Session—I think that that 
information is in the financial memorandum. Given 
the statistics from the Scottish Court Service, we 
believe that less than 4 per cent of cases that go 
through the sheriff court proceed to proof. It is 
important to keep a sense of proportion on the 
volume. A substantial volume will transfer from the 
Court of Session, but that does not represent a 
substantial volume going to proof, given the 
statistics on cases that are already in the sheriff 
courts. It is also worth mentioning that 67 per cent 
of all personal injury cases are already heard in 
the sheriff court. 

There is another point that I want to make about 
the ability of the sheriff court to cope with an 
increase in volume. Again, that has to be put into 
context. It is not the case that the reforms are 
transferring a substantial volume of cases out of 
the Court of Session for no good reason, because 
the reforms will drive efficiencies. 

12:00 
For example, there are proposals to introduce a 

case management system, and I anticipate that 
we will hear more about what is proposed for IT 
systems. There is the idea that we will also 
increase efficiencies by having judicial continuity. 
The sheriff court rules will be changed to 
accommodate those efficiencies and the better 
management of cases. There is also the proposal 
to introduce the summary sheriff system, which 
will allow cases to be dealt with at the tier of the 
judiciary that is appropriate to the value and 
complexity of the case. 

It is important that we do not look at only one 
aspect of the proposed reforms in isolation, 
because all the proposed reforms will have an 
impact and help to deliver the objectives of the 
overall court reform agenda. 

The Convener: Thanks very much for that 
helpful response. 

The bill will increase the limit for the sheriff 
court’s privative jurisdiction—to be retitled 
“exclusive competence”—from £5,000 to 
£150,000. The financial memorandum describes 
that as 
“a pragmatic driver to shift business from the Court of 
Session to the sheriff courts.” 

You heard the evidence from the Faculty of 
Advocates and APIL, which both believe, for 
reasons that they explained, that £30,000 would 
be a better parameter for that. Why did you pick 
the specific sum of £150,000? What is your 
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response to the earlier evidence that you heard on 
that issue? 

Jan Marshall: One of the main drivers of Lord 
Gill’s review was the proposal to transfer a 
substantial part of the business from the Court of 
Session. The key aim was to remove lower-value 
cases, because the Court of Session is not 
thought to be the appropriate forum for such 
cases. Table 12 in the financial memorandum 
shows different models based on where the 
privative jurisdiction limit is set. It was felt that if, 
as part of the reform, the Court of Session dealt 
only with cases with a value in excess of 
£150,000, that would remove a substantial part of 
the Court of Session’s business. That is the 
intention of the reform.  

The Convener: Okay. 

Cameron Stewart: I think that Jan Marshall 
touched on this in her previous answer, but the 
£30,000 figure used by APIL and the Faculty of 
Advocates is based on the settlement figure at the 
end of a case, whereas we based our figures on 
the sum sued for at the start of a case. We did so 
because the pursuer’s suggestion for how much 
the case is worth makes the jurisdiction to which 
the case should go obvious right at the start. In 
comparing the sum sued for and the settlement 
figure, we are comparing two slightly different 
things. We based exclusive competence and our 
reforms on the sum sued for figure of £150,000. 

The Convener: Why did you pick that route? 

Cameron Stewart: We picked it because it is 
not known at the start of a case what the case will 
settle for, so the forum to which the case should 
go could not be chosen on that basis. The only 
figure that we have at that point is the sum sued 
for, which is why that figure was picked as the 
basis for making that choice. 

The Convener: Okay. 

You will have heard in the earlier evidence that 
£1 million in fees could be lost if cases are 
transferred from the Court of Session, where the 
fee is £750, to the sheriff court, where, according 
to Mr Conway, the fee is £238. According to my 
arithmetic, that gap could be bridged only if the 
sheriff court fee were trebled. If 67 per cent of 
personal injury cases are already dealt with in the 
sheriff court, perhaps we are not talking about an 
overall trebling, but we could still be talking about 
a significant increase across the board in sheriff 
court fees, which would obviously impact on the 
two thirds of personal injury cases that go to the 
sheriff court at the moment. What is your view on 
that impact? 

Cameron Stewart: Court fees in general, 
including sheriff court fees, are set in Scottish 
statutory instruments. The most recent SSIs, 

which set fees for the following three years, went 
through in 2012. The fees are based on historical 
decisions taken on fee levels that are 
recommended by the SCS; ultimately, they are 
agreed by the Scottish Parliament. The SCS is 
looking at court fees post reform and at the three-
year cycle for fees. The SCS will consult at some 
point next year on the next fee levels, so it will 
take the issue into account in its decisions post 
reform. 

Fees are set on the basis of the SCS’s 
modelling work and decisions, put to public 
consultation and then brought to Parliament to be 
voted on. That will continue to be the process. We 
do not know what effect changes to different 
business levels might have on future court fees, 
but the SCS will fully consult on the matter at an 
appropriate time. 

The Convener: The point that Mr Conway 
made, and which I will raise, is that if business is 
being transferred from the Court of Session to the 
sheriff court, which means that the fees are being 
lost to the public purse, how will a saving to the 
public purse be made? As things stand, the 
transfer would have the effect of reducing fees by 
a seven-figure sum. 

Cameron Stewart: I have not looked at the 
APIL figures in detail, so I will not comment on 
them. 

The Convener: In general, surely it will have an 
impact on the public purse if people do not pay 
fees to the Court of Session because their cases 
are transferred to the sheriff court, where the fee is 
less than a third of that in the Court of Session. In 
each instance, the fee will be £500 or so less. 
When that is multiplied by the number of cases 
that are transferred, surely that will have an impact 
on the public purse. 

Cameron Stewart: The fees are used to cover 
the costs of cases. The assumption is that, when 
cases go down to the sheriff court, the costs are 
lower, so the fees are lower, although fees must 
cover some static costs, such as estate costs. In a 
future fee round, that might have to be looked at. 
However, we do not expect a substantial effect. 

The Convener: Fair enough.  

I will raise another point that was made in 
evidence this morning. This is my final question 
before I open out the session to colleagues, who 
probably have lots of questions and will want to 
follow up in depth on things that I have mentioned.  

APIL’s submission says: 
“There seems no correlation anywhere with the figures in 

the financial memorandum which say that the Board paid 
out a total of £4.9 million, of which £2.4 million was paid to 
counsel”. 

421



3909  26 MARCH 2014  3910 
 

 

That refers to paragraph 97 of the financial 
memorandum. Mr Conway suggested that the real 
figure that was paid to counsel was about 
£735,000. How did you come to your figures? We 
want to reconcile the different viewpoints. 

Jan Marshall: We must make the point clearly 
that the figures were provided to the Scottish 
Government by the Scottish Legal Aid Board. In 
working on the reforms and preparing the 
accompanying documents, we worked with our 
justice delivery partners. The information on the 
legal aid contribution came from the Legal Aid 
Board. 

The fair point was made in this morning’s 
evidence that the figures that the board provided 
are set out tentatively. In its submission to the 
committee, the board made it clear that a range of 
savings could be made. 

As I said, the figures came from the Legal Aid 
Board. If the committee wishes to have further 
information on the specifics, we could arrange for 
the board to write to it, or the committee could 
write direct to the board. 

Gavin Brown: Were our previous witnesses 
correct when they said that court fee income is not 
covered at all in the financial memorandum? 

Cameron Stewart: In the financial 
memorandum, we covered how the reforms would 
be funded, but we did not go into great detail on 
the level of fee income. The section on court fees, 
which starts in paragraph 26, outlines how the 
reforms will be funded. The most recent court fee 
orders were passed in 2012. As part of that 
process, the Parliament agreed to an increase of 1 
per cent on top of the inflation rate. That increase 
is being used to fund the reforms. 

Gavin Brown: Does what the earlier witnesses 
said about the bill’s impact on court fee income 
have resonance? They contend that approximately 
£1 million per annum in fees would be lost to the 
Court Service if fee levels were unchanged. Have 
you looked at that? Does that figure sound 
accurate? Is it miles off the mark? What is the bill 
team’s official position on the £1 million figure that 
was cited to the committee? 

Cameron Stewart: We have looked at the 
effect that the level of court fees would have on 
the parties, but the witnesses are correct that we 
have not looked at the overall effect on the public 
purse. Therefore, I cannot say right now whether 
that £1 million figure is correct, but I am happy to 
get back to the committee on that. 

Gavin Brown: Is that a commitment? 

Cameron Stewart: Yes—definitely. 

Gavin Brown: From table 2 in the financial 
memorandum, which is on potential recurring 

costs and savings, it seems that pretty much 
everything is a saving, apart from the cost of 
£8,000 for the initial judicial structures and 
£29,000 for the Crown Office and Procurator 
Fiscal Service. A £1 million loss per annum would 
be pretty significant in relation to the potential 
recurring costs and savings. 

Cameron Stewart: Obviously, the fee income 
reflects the court cases that take place at the time. 
The fees are charged to recover the costs of 
cases. I do not think that the position would be as 
stark as suggested. 

Jan Marshall: We are reliant on a third party—
the Scottish Court Service, which is another of our 
justice delivery partners—to provide us with the 
information on fee income and its funding. 
Paragraph 31 in the financial memorandum, which 
was prepared in collaboration with our partners, 
makes it clear that the Court Service has told us 
that 
“the current fee income is on track to ensure that the costs 
of the reforms can be met.” 

If additional information is required about the 
impact of the reduction in overall fee income on 
the delivery of the reforms, we would have to go 
back to the Scottish Court Service for that. 

Gavin Brown: For clarity, will the bill team 
provide that information to the committee? 

Cameron Stewart: Yes. 

Gavin Brown: Thank you. 

The IT set-up costs for the personal injury court 
have been set in the financial memorandum at 
£10,000, but earlier witnesses suggested that that 
figure is low. Can you explain how it was reached? 

Cameron Stewart: That £10,000 is just to 
update the current database to ensure that it can 
be used. However, the SCS has a separate 
project to totally revamp civil IT systems across 
the sheriff court estate. That is separate from the 
bill, so it is not covered in the financial 
memorandum. It is a separate part of the reforms 
that are being taken forward through the making 
justice work programme. 

Gavin Brown: So the only IT costs relating to 
the personal injury court and resulting directly from 
the changes that will be brought about by the bill 
will be £10,000. 

Cameron Stewart: That is for minor upgrades 
to the current IT system, before the new one 
comes on stream at a later date. 

Jan Marshall: As Cameron Stewart said, the 
reforms in the bill are part of a wider reform 
agenda that the Scottish Government is 
participating in, along with our justice delivery 
partners. As Cameron mentioned, the overall 
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programme is called making justice work. As part 
of that programme, there is a digital strategy 
workstream. The Scottish Court Service has 
ambitious aims and objectives for introducing IT 
and reforming and refreshing its IT system, which I 
understand involves a multimillion pound 
investment. That takes me back to my original 
point that we cannot look at a particular aspect of 
the reform in isolation and have to look at things in 
the round. As I say, the reason why we will be able 
to deliver efficiencies is that other things are 
happening elsewhere as part of the overall reform 
package. 

Gavin Brown: The convener asked why the 
threshold below which cases will go to the sheriff 
court has been set at £150,000, rather than the 
£30,000 that other witnesses have suggested. If 
the threshold was set at £30,000 rather than 
£150,000, what impact would that have on the 
financial memorandum? 

Cameron Stewart: We did not consider the 
effect of a £30,000 threshold. Table 12 in the 
financial memorandum sets out that, with a 
£50,000 threshold, only 960 cases would be 
affected, which would be a huge difference from 
the more than 2,000 cases that will be affected by 
a £150,000 threshold. 

Jan Marshall: Again, as Cameron Stewart said 
earlier, the Scottish Government is proceeding on 
the basis of considering the value of the claim as 
raised in the court action. The evidence that was 
given this morning proceeded on the basis of the 
settlement value of the claim. That means that we 
are not dealing with similar things.  

12:15 
Cameron Stewart: If not as many cases were 

being taken out of the Court of Session, there 
might not be a business driver for having a 
specialist personal injury court. If there were not 
enough cases for that court to work with, the 
savings from that level of business would not 
come through. Moving that substantial amount of 
business from the Court of Session to the sheriff 
courts is one of the major reforms.  

Gavin Brown: I have a question about the costs 
of sheriffs or judicial deployment within sheriff 
courts, which relates to table 5 of the financial 
memorandum. You give a figure of 29,135 for the 
number of sitting days, based on 2011-12 
deployments. You have various scenarios on the 
split between sheriffs and summary sheriffs but, 
regardless of how that is split, the number of 
sitting days will be 29,135. What is your central 
scenario for the number of additional cases going 
to the sheriff court? 

Cameron Stewart: Again, that must be 
considered in relation to the declining civil case 

load. We are moving 2,700 cases down. Last year, 
there were just under 8,000 fewer cases in the 
sheriff courts. It is a small number of the majority 
of sheriff court cases that are heard.  

Also, on sitting days, as you have already heard 
from the previous panel, a lot of the cases will not 
get to the stage of going to court, so I think that 
the financial memorandum suggests that we 
should expect a figure of 30. On the modelling that 
we have done with the Scottish Court Service, we 
do not expect there to be any requirement for an 
increase in sitting days to deal with that level of 
transfer of work.  

Gavin Brown: In terms of your central scenario, 
how many cases do you think will be transferred to 
sheriff courts? 

Cameron Stewart: From the Court of Session? 

Gavin Brown: Yes. You have various models 
but, under your central scenario, how many do you 
think will be transferred? 

Cameron Stewart: About 2,500. 

Gavin Brown: So your position is that you can 
transfer 2,500 cases to the sheriff courts, but the 
overall number of sitting days will remain the 
same, at 29,135. 

Cameron Stewart: Yes. 

Gavin Brown: There would be no impact on the 
number of sitting days. 

Cameron Stewart: The level of business is 
going down anyway, and the number of cases that 
get to court is very small. The modelling that we 
have considered does not suggest a requirement 
for an increase in sitting days. SCS will be able to 
give you more information on this in terms of 
business planning, but the number of sitting days 
is not generally driven by the total number of 
cases; it is more to do with the number of cases 
that get to proof stage and so on. The modelling 
work suggested that that level of business could 
be handled within those sitting days. 

Gavin Brown: I just wanted clarity around that. I 
am not an expert on the matter at all. It just struck 
me as counterintuitive that that number of cases 
could be transferred without increasing the 
number of sitting days by even one day. However, 
that is your position. 

Jan Marshall: Again, it must be borne in mind 
that things will be done differently. The anticipation 
is that the personal injury cases that come out of 
the Court of Session will go to the new personal 
injury court and there will be increased efficiency. 
It is not that we are drawing down 2,500 cases 
from the Court of Session and putting them into 
the existing structure in the sheriff courts. 
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The Convener: In response to my questions 
and those of Gavin Brown, you have said that 
information has come from third-party partners. 
However, obviously, the bill team has to come 
here and answer the Finance Committee’s 
questions and the third-party partners do not. 
What steps have you taken to interrogate the 
figures that have been given to you by those third-
party partners? On fees, there is clearly a gap in 
the sums that we have been discussing. Is it the 
case that you have asked your partners a question 
and they have come back with an answer and you 
have said, “That’s fine”? How have you ensured 
that the figures that have been given to you are 
robust? 

Cameron Stewart: Throughout the past year, 
we have worked with our partners to build up 
business cases for different parts of the reforms—
we have worked with the SCS and the Scottish 
Legal Aid Board over a long period of time. Those 
business cases are what fed into the 
Government’s position.  

I agree that the fee income is one part on which 
we need to get more information, but we are 
happy to answer any questions on the rest of it. 
We would probably have to go back to the 
partners for any extra bit of detail or background 
work, but we worked with them to draw up the 
information. We have not simply received the 
information and included it without involving them. 

The Convener: It is just that fees seem to be a 
significant part of the overall finances in the 
financial memorandum—not a few thousand 
pounds but a huge chunk of the potential saving to 
the public purse. That is why I am particularly 
concerned about that area. 

Cameron Stewart: As I say, we are happy to 
look into that in more detail and get back to the 
committee as soon as possible on it. 

Jan Marshall: I emphasise yet again that the 
driver of the reforms is not the savings to the 
public purse but improving efficiencies and access 
to justice for court users. 

Malcolm Chisholm: I accept that last point, but 
the committee’s job is to try to work out the 
financial implications of the proposals. Am I 
summarising your position correctly if I say that in 
spite of the extra work going to the sheriff court—
quite a lot of which the previous witnesses said 
would be complex—you are saying that you can 
have the same number of staff and can substitute 
sheriffs with summary sheriffs over the next few 
years? Is that your basic position? 

Cameron Stewart: That is the position, yes. 

Malcolm Chisholm: Therefore, the significant 
savings in table 5 in the financial memorandum, at 

page 58, are because of summary sheriffs taking 
over from sheriffs. Is that right? 

Cameron Stewart: That is right. The salary is 
different. 

Malcolm Chisholm: So that is £2.4 million. 

Cameron Stewart: If we went to a 50/50 split.  

Malcolm Chisholm: Are you absolutely 
confident that, under equal pay legislation, you will 
be able to pay summary sheriffs significantly less 
than sheriffs? 

Cameron Stewart: We have set out that the 
limit will be set by an independent body—the 
Senior Salaries Review Body. We have looked at 
what an equivalent judge in England gets and it is 
the lowest grade on the scale. We expect that, 
given the jurisdiction and competence of a 
summary sheriff, that is where the SSRB would 
place that role, which is a tier below the sheriffs. 
That is what we have based our planning 
assumptions on. 

Malcolm Chisholm: Have you taken legal 
advice on that? 

Cameron Stewart: We are comfortable that the 
SSRB will propose a salary that is sensible for 
summary sheriffs. Once that happens, we will 
consider it in detail. 

Malcolm Chisholm: One of the major critiques 
of the financial memorandum from the previous 
witnesses concerned the assumptions on legal 
aid. Those were questioned on two grounds: that 
they did not seem to take account of recovery of 
costs, which covered a large part of it; and that 
there was an assumption that half of the legal aid 
payments to counsel would disappear, which was 
questioned in terms of what would happen in the 
sheriff court. What is your response to those 
points? 

Cameron Stewart: As you know, the Scottish 
Legal Aid Board submitted evidence to the 
committee as well. It is confident—as are we—that 
the assumptions on legal aid include recovery of 
costs and the other issues that were raised. It took 
all those into account when building up the figure 
of between £800,000 and £1.2 million to which it 
came. 

Malcolm Chisholm: So you just accepted the 
Scottish Legal Aid Board’s figures. 

Cameron Stewart: We worked with it, but it 
holds the data and, therefore, is able to find that 
out for us. 

Malcolm Chisholm: Has it taken account of the 
recovery of costs in giving you those figures? 

Cameron Stewart: Yes, it has. 
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Jan Marshall: Yes, in its evidence, it has said 
that it has taken into account contributions, 
recoveries and judicial expenses. It has explained 
that it has to make assumptions when forecasting 
and that that can be particularly complex in legal 
aid cases. It makes the point that it does not 
always make a recovery. 

Malcolm Chisholm: However, it usually does. 

What about the assumptions about half of the 
legal aid payments to counsel disappearing? What 
are they based on? 

Cameron Stewart: SLAB examined the cases 
that it would expect to be in the tranche that would 
be transferred and considered the difference in 
what the counsel costs might be. As it admits in its 
submission, the latter is fairly complex and SLAB 
has to make a lot of assumptions. However, it has 
tried to examine the cases that would be affected, 
examine how much they cost it and consider how 
much of a saving would be made. 

Malcolm Chisholm: What about the future of 
the Court of Session, which is obviously part of the 
costs? I raised that with the previous witnesses. 
Are those 34 judges still going to be there but not 
doing quite as much as they do now? 

Cameron Stewart: The level of judges will be 
reviewed over time. There is no policy incentive to 
reduce the number of Court of Session judges but 
that will be under constant review. 

Malcolm Chisholm: Will the reduction in fee 
income from the loss of personal injury fee income 
be a problem for the Court of Session? 

Cameron Stewart: We will get back to you with 
more detail on fee income, but obviously that 
relates to recovery of the costs of a case. If there 
are fewer cases, there will be less need to raise 
that income. 

Malcolm Chisholm: Yes, but we will still have 
the costs of the Court of Session. 

Cameron Stewart: Yes, there are still static 
costs. As I say, we will get back to you with more 
detail. 

Malcolm Chisholm: Gavin Brown covered quite 
extensively the issue of fee income but I want to 
be clear in my own head and I am not quite sure 
what your final position is. There is going to be a 
loss of £1 million of fee income. Do you believe 
that it will cost less to do all of this in the sheriff 
court or, if the fees stay the same, is there going to 
be some cost to the public purse? Is your 
assumption that it is going to cost £1 million less in 
the sheriff court than in the Court of Session? 

Cameron Stewart: Yes, our general line is that 
it costs less to take cases through the sheriff 
courts than to take them through the Court of 

Session. That is why the sheriff court fees are 
lower than those for the Court of Session. 

Malcolm Chisholm: Okay. I will let others take 
over. 

The Convener: I am tempted to jump in but I 
want to make sure that everyone else has an 
opportunity. 

John Mason: I just have one point because we 
have covered quite a lot of ground already. In its 
submission, the Faculty of Advocates questions 
the general principle 
“that parties should bear the cost of civil actions through the 
setting of court fees at a level which recovers the costs to 
public funds”. 

Is it the case that the parties should cover 100 per 
cent of the costs? With the railways, for example, 
we say that the public purse will pay 50 per cent 
and the user will pay 50 per cent. 

Cameron Stewart: It is not currently the case 
that full cost recovery has been reached. It is the 
policy that that will be the case in future. Currently, 
about 80 per cent of costs are recovered through 
fees. That is looked at every time that the fee 
orders are consulted on and put before 
Parliament. We are always moving towards the full 
cost recovery stage. 

John Mason: What about the argument of the 
Faculty of Advocates and others that this is a 
public service and so it should have a subsidy? 
Has that been discounted? 

Cameron Stewart: That is not an issue for this 
bill; it is a wider policy issue. 

John Mason: But it is an assumption in this bill. 

Cameron Stewart: It is an assumption in the bill 
because it is current policy. 

Jean Urquhart (Highlands and Islands) (Ind): 
Ronnie Conway used the word “disappearance” 
about the appeal court, where there were three 
sheriffs principal and now there is one. I just 
wanted to ask about that. 

Also, looking at the level of business going into 
sheriff courts, he first of all said that there would 
require to be an extra five or six sheriffs, but later 
he said that the figure would be four or five. Could 
you just explain the reasoning behind those 
changes and the declaration that you need more 
staff, not less? 

Cameron Stewart: Mr Conway was correct in 
saying that Lord Gill suggested that there should 
be three sheriffs principal in the sheriff appeal 
court. The Scottish Government did not agree with 
that. We thought that one appeal sheriff would be 
sufficient because it replicates the current situation 
with civil appeals, which are generally heard by a 
sheriff principal on their own. 
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We put the Scottish Government’s position out 
to consultation and the majority of respondents 
agreed that they like the benefits of a quick 
appeals system through a sheriff principal. The 
point of the sheriff appeal court in the bill is to 
replicate in the civil structure the benefits of having 
one appeal sheriff. The decision was not driven by 
costs, although obviously there will be an effect. 

I have forgotten the second part of your 
question. 

Jean Urquhart: Well, I was really asking you to 
explain someone else’s statement. Ronnie 
Conway made the point that we require five or six, 
or four or five new sheriffs. 

Cameron Stewart: We do not agree. Mr 
Conway’s point was a general one, and we have 
covered that issue in response to Mr Brown’s 
questions. We think that the current level of 
sheriffs is enough to handle the level of business. 

The sheriff appeal court will be staffed by 
sheriffs principal and some experienced sheriffs of 
five years, working as a kind of pool and being 
used as and when necessary. We do not see a 
need to recruit any extra sheriffs. 

12:30 
Jean Urquhart: You have both said that 

refreshing the IT is important. The budget of 
£10,000 seems very small. Presumably, there is a 
bigger game plan to introduce new IT. 

Cameron Stewart: The SCS has undertaken a 
separate project for its IT systems. It is doing a 
multimillion-pound project to introduce a brand-
new civil IT system across sheriff courts. The 
£10,000 is only to update what it is currently using 
until the new system is ready to come on stream—
it is only for really minor modifications to the 
current system. The full IT system is a multimillion-
pound project—it is a lot bigger. 

The Convener: That concludes questions from 
committee members, I think, but I have some 
more brief questions to ask myself.  

The Law Society of Scotland states in 
paragraph 16 of its submission: 

“The financial memorandum suggests ‘one off’ costs of 
£10,000 and £20,000, for instance, for the design and set 
up of the personal injury court and the sheriff appeal court 
respectively, developing the process, creating the training 
programme for appeal sheriffs and staff and confirming the 
operating model (paragraphs 138, 139). We believe that 
there will be significant ‘one off’ costs in creating a new 
training programme for specialist sheriffs, and continuing 
costs to train specialist sheriffs in their areas of expertise.” 

On how you came up with those sums, there must 
surely be on-going training costs, rather than just 
one-off costs. Sheriffs must be replaced, and 
surely new sheriffs have to be trained. 

Cameron Stewart: Yes, that is true. Sheriffs 
obviously get a lot of training. We do not expect 
there to be a need for that training to increase. 
The planning assumption is that a summary sheriff 
will be recruited as a sheriff retires or leaves the 
bench. If it was not for the reforms, that sheriff 
would be replaced by another sheriff, not by a 
summary sheriff, and that sheriff would go through 
training as a summary sheriff will. We do not 
expect there to be an increase in the requirement 
for training; those concerned will need the same 
level of training as a sheriff currently gets. 

The Convener: How were the sums of £10,000 
and £20,000 arrived at? 

Cameron Stewart: They took account of all the 
various factors that have been pointed out—
designing a training programme and so on. They 
are ballpark figures for what would be required to 
do all the work. 

The Convener: Fair enough. 

I quote from the submission from the Faculty of 
Advocates: 

“Paragraphs 18 and 155 of the Financial Memorandum 
are inaccurate and misleading. These state: 

‘In addition, the Faculty of Advocates have also 
expressed concern due to the reduction in cases in the 
Court of Session and the High Court as a result of these 
reforms, as advocates have exclusive rights of audience in 
these courts.’” 

It continues: 
“This statement is inaccurate and misleading in at least 

two respects:- 

Advocates do not have exclusive rights of audience in 
the Court of Session and the High Court. Solicitors with 
higher court rights of audience also have rights of audience 
in those courts. 

The Faculty of Advocates has expressed concern about 
two features of the Bill: the increase in the exclusive 
competence of the sheriff court and the creation of a sheriff 
appeal court. Although those features of the Bill will have a 
direct impact on the Faculty of Advocates”— 

blah-blah-blah. Do you agree with the faculty that 
there are inaccuracies in the financial 
memorandum in those respects? If so, have you 
identified other inaccuracies in the financial 
memorandum since it was published? 

Cameron Stewart: On those specific 
sentences, we would agree with the first point 
about “exclusive rights of audience”. The faculty is 
right: solicitor advocates also have rights in the 
Court of Session. 

Jan Marshall: That is clear from other 
paragraphs in the policy memorandum. That was 
simply an error. 

Cameron Stewart: In paragraphs 85 and 132 of 
the financial memorandum, we make it clear that 
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solicitor advocates also have those rights. That 
was an error on our part. 

On your second point, we believe that the rest of 
the financial memorandum is accurate. 

The Convener: That is reassuring. There might 
be disagreement on whether it is, but it is 
interesting that you are of the view that everything 
else is correct. 

Do you wish to point out anything else to the 
committee before we wind up this evidence 
session? 

Jan Marshall: I will make one point regarding 
the policy intention and what the Government is 
trying to achieve. This does have a bearing on the 
financial impact, although it concerns the users of 
court services. 

Part of the driver for the reforms is that, as Lord 
Gill identified in his review, parties who litigate in 
the Court of Session incur disproportionate costs. 
We picked that up in paragraph 83 of the policy 
memorandum, which says: 

“At present, the amount paid to the lawyers on both 
sides of a low value claim in the Court of Session almost 
invariably exceeds the settlement figure of a claim or the 
amount awarded by the Court.” 

We have not really heard anything today about the 
benefits to court users. I would like to make the 
point— 

The Convener: I am sorry to interrupt, but that 
was touched on at the beginning of the previous 
evidence session. That is why both previous 
witnesses suggested that the limit should be 
£30,000. Below that, the criteria are satisfied. I 
think that Mr Conway talked about that just before 
you came into the room. The Faculty of Advocates 
and APIL agree that there should be a transfer to 
the sheriff court; their point is about the level at 
which the transfer should take place. 

Jan Marshall: It is fair to say that all 
respondents to the consultation supported the 
proposed reforms, but there was disagreement 
about the level. I have discussed the different 
approaches to fixing the level—whether it is based 
on the settlement figure or the sum that was sued 
for. I simply wanted to put a marker down that the 
initiatives are being taken forward to benefit 
efficiency generally and access to justice for court 
users. 

Mr Wolffe questioned whether there would be a 
financial benefit in transferring non-PI cases from 
the Court of Session. I put on the record the point 
that we have had quite a bit of support from 
consumers and small businesses for the changes 
and for bringing such cases in the sheriff court. 

The Convener: Thank you—that is helpful. 
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Delegated Powers and Law Reform Committee 
 

29th Report, 2014 (Session 4) 
 

Courts Reform (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 
1.      At its meetings on 11 March and 1 and 22 April the Delegated Powers and 
Law Reform Committee considered the delegated powers provisions in the Courts 
Reform (Scotland) Bill at stage 1 (―the Bill‖)1. The Committee submits this report to 
the lead committee for the Bill under Rule 9.6.2 of Standing Orders. 

2.      The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill (―the DPM‖)2. 

OVERVIEW OF BILL 

3.      This Bill was introduced by the Scottish Government 6 February 2014. The 
Justice Committee is the lead committee.  

4.      The Bill makes wide-ranging provision for the structural and functional reform 
of the Scottish civil courts system, following the recommendations made in 
September 2009 in the Scottish Civil Courts Review (―SCCR‖) headed by Lord Gill, 
then Lord Justice Clerk and now Lord President of the Court of Session.  

5.      The Committee understands that many of the recommendations will not be 
implemented directly by the Bill. The Scottish Government‘s intention is for the Bill 
to establish the framework for the civil courts as recommended by the SCCR, with 
the detailed arrangements being made by court rules by act of sederunt.  

6.      The Bill also makes changes to the criminal justice system. The provisions on 
sheriff courts will impact directly on criminal cases as well as civil ones, as will the 

                                            
1
 Courts Reform (Scotland) Bill [as introduced] available here: 

http://www.scottish.parliament.uk/S4_Bills/Courts%20Reform%20(Scotland)%20Bill/b46s4-
introd.pdf 
 
2
 Courts Reform (Scotland) Bill Delegated Powers Memorandum available here: 

http://www.scottish.parliament.uk/S4_Bills/Courts_Reform_Bill_DPM.pdf 
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creation of the new Sheriff Appeal Court. Part 5 of the Bill makes provision for 
criminal appeals, while Part 6 deals with Justice of the Peace Courts. 

 
DELEGATED POWERS PROVISIONS 

 
7.      The Committee considered each of the delegated powers in the Bill. At its 
first consideration of the Bill, the Committee determined that it did not need to 
draw the attention of the Parliament to the following delegated powers: 

 Section 23(5) – Further provision about tribunals 

 Section 25(2) – Removal from office 

 Section 39(5) – Exclusive competence 

 Section 39(7) – Exclusive competence 

 Section 43(3) – Summary sheriff: civil competence and jurisdiction 

 Section 70(5) – Simple procedure 

 Section 70(9) – Simple procedure 

 Section 71(5) – Proceedings for aliment of small amounts under simple 
procedure 

 Section 77(1) – Expenses in simple procedure cases 

 Section 98 – Power to regulate fees in the Court of Session (inserts new 
section 5ZA(1) in the Court of Session Act 1988). 

 Section 98 – Power to regulate fees in the Court of Session (inserts new 
section 5ZA(1)(f) in the Court of Session Act 1988) 

 Section 99(1) – Power to regulate fees in the sheriff court and the Sheriff 
Appeal Court 

 Section 99(1)(f) – Power to regulate fees in the sheriff court and the Sheriff 
Appeal Court 

 Section 102(1) – Power to make orders in relation to vexatious behaviour 

 Section 109 – Appeals: granting of leave or permission and assessment of 
grounds of appeal (inserts section 31A(1) and (2) in the Court of Session Act 
1988) 

 Section 113 – Appeals from the Sheriff Appeal Court to the High Court 
(inserts section 194ZF in the Criminal Procedure (Scotland) Act 1995) 

2
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 Section 120(2) – The Scottish Courts and Tribunals Service (inserts section 
61A(1)(c) in the Judiciary and Courts (Scotland) Act 2008) 

 Section 124(2) – Definition of ―family proceedings‖ 

 Section 126 – Ancillary provision 

 Section 127(2) – Commencement 

 Schedule 3, paragraph 3(5) – The Scottish Courts and Tribunals Service 

 Schedule 4, paragraph 12(2) – Public Records (Scotland) Act 1937 

 Section 27(4) – Power to make directions in the exercise of responsibility for 
ensuring the efficient disposal of business  

 Section 28(1) – Power to fix sittings of sheriff courts 

 Section 29(2) – Lord President‘s power to exercise functions under sections 
27 and 28 

 Section 30(2) – Power to authorise a sheriff principal to act in another 
sheriffdom 

 Section 31(1) and (3) – Power to direct a sheriff or summary sheriff to act in 
another sheriffdom 

 Section 32(1) – Power to re-allocate sheriffs principal, sheriffs and summary 
sheriffs between sheriffdoms 

 Section 33(1) and (2) – Allocation of sheriffs and summary sheriffs to sheriff 
court districts 

 Section 35(2) and (5) – Designation of specialist judiciary 

 Section 54(4) – Power to make directions in the exercise of responsibility for 
ensuring the efficient disposal of business  

 Section 55(3) – Power to fix sittings of sheriff courts. 

8.      At its meeting of 11 March the Committee agreed to write to the Scottish 
Government to raise questions on the remaining delegated powers in the Bill. This 
correspondence is reproduced at the Annex. 

9.      In light of the written responses received, the Committee agreed that it was 
content with the following delegated powers: 

 Section 2(1) – Power to alter sheriffdoms, sheriff courts districts and sheriff 
courts 
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 Section 82(2) – Power to enable sheriff to make orders having effect outside 
sheriffdom 

 Section 94(1) – Lay representation: supplementary provision 

 Section 34(1) – Determination of categories of case for purposes of judicial 
specialisation 

10.      However, insofar as the power in section 2(1) is concerned, it should be 
noted that the Committee‘s contentment is only as a consequence of the Scottish 
Government‘s commitment to lodge an amendment at stage 2 amending the 
parliamentary procedure to which this power is subject. 

11.      Section 2(1) confers power on the Scottish Ministers to create or abolish 
sheriffdoms and sheriff court districts and to change the boundaries of such 
sheriffdoms and districts. In addition, it enables Ministers to open new sheriff 
courts, change the location of sheriff courts and to close sheriff courts. The power 
updates and re-orders the power to alter sheriffdoms and sheriff court districts in 
sections 2(1) and 3(2) of the Sheriff Courts (Scotland) Act 1971. The power is 
subject to the negative procedure. 

12.      The Committee considers that it is appropriate for the Scottish Ministers 
(in agreement with the Scottish Courts and Tribunals Service and the Lord 
President) to continue to have a power, by order, to alter sheriffdoms and sheriff 
court districts, and to open and close courts. However, given the potentially 
significant effect of court closures and other alterations on users of the courts and 
the implications for access to justice, the affirmative procedure would provide a 
more suitable level of parliamentary scrutiny. 

13.      The Scottish Government has indicated in correspondence that it has 
reflected on the implications for access to justice and the interest generated by the 
most recent orders that were laid on this subject under the current legislation. On 
this basis, it confirms that in response to the Committee‘s concern, it will bring 
forward a stage 2 amendment to make the power subject to the affirmative 
procedure.  

14.      The Committee therefore welcomes the Scottish Government’s 
commitment to bring forward an amendment at stage 2 to make the power in 
section 2(1) subject to the affirmative procedure. 

15.      The Committee‘s comments, and where appropriate, recommendations 
on the remaining delegated powers in the Bill are detailed below. 

Section 41(1) – Power to confer all-Scotland jurisdiction for specified cases 

Power conferred on:   the Scottish Ministers 
Power exercisable by:   order 
Parliamentary procedure:  negative 
 
16.      Section 41(1) confers power on the Scottish Ministers by order to 
provide that the jurisdiction of a sheriff of a specified sheriffdom, sitting at a 
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specified sheriff court, will extend territorially throughout Scotland for the purposes 
of dealing with specified kinds of civil proceedings. Such an order may only be 
made with the consent of the Lord President of the Court of Session under section 
41(3). The power may be used to provide for an individual sheriff court to hear 
cases from all over Scotland in specified kinds of proceedings, such as personal 
injury actions. 

17.      Section 41 provides that the power cannot be exercised to remove the 
jurisdiction of any other sheriff court to deal with the proceedings specified, nor 
can it be used to provide that a specified court deal with only one type of civil 
proceedings.  

18.      The Committee notes that the case for creating an all-Scotland personal 
injury court is canvassed in detail in both the SCCR and the Policy Memorandum 
for the Bill, but that there is no discussion of what other all-Scotland (or specialist) 
courts the Scottish Government anticipates might be created, or the merits of 
creating such additional specialist courts.  

19.      The Committee asked the Scottish Government why the scope of the 
proposed power extends beyond the creation of an all-Scotland personal injury 
court. In its response the Scottish Government reiterates its view that the power is 
required to give sufficient flexibility to the courts. Given the changing demands of 
the justice system, the Government considers it necessary for the courts to 
respond quickly and appropriately to future changes in those demands and the 
priorities of civil justice. 

20.      The Committee observes that this response does not fully explain why 
that flexibility is required, nor what sort of other civil proceedings might be 
appropriate for specialisation and why. 

21.      The Committee accordingly recommends that, where the power is being 
exercised to create a specialist court other than a specialist personal injury court, 
exercise of the power be subject to a consultation requirement.  This would ensure 
that court users and other stakeholders are provided with an opportunity to make 
representations on any proposals to exercise the power in a way which has not 
been subject to consultation through the Bill process. 

22.      The Committee recommends that the Scottish Ministers consider 
bringing forward an amendment at stage 2 to impose a consultation 
requirement prior to the exercise of the power in section 41(1) to create an 
all-Scotland  sheriff court other than for the purposes of personal injury 
proceedings. 

Section 96 – Power to regulate procedure etc. in the Court of Session 
(substitutes section 5 of the Court of Session Act 1988) 

Section 97 – Power to regulate procedure etc. in the sheriff court and the 
Sheriff Appeal Court 

Powers conferred on:   the Court of Session  
Powers exercisable by:   act of sederunt 
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Parliamentary procedure:  laid, no procedure 

23.      Section 96 confers a broad general power on the Court of Session to 
regulate by act of sederunt the procedure and practice to be followed in 
proceedings in the Court, and any matter incidental or ancillary to such 
proceedings. It does so by substituting a new section 5(1) in the Court of Session 
Act 1988 (―the 1988 Act‖). Section 97(1) of the Bill confers a similar power on the 
Court in relation to proceedings in the sheriff court and the Sheriff Appeal Court. 

24.      The Explanatory Notes to the Bill explain that the powers in sections 96 
and 97 are designed to substantially widen the existing powers of the Court of 
Session to regulate its own practice and procedure, and the practice and 
procedure of the sheriff courts. 

25.      The Committee notes that while it is appropriate for the Court to have a 
broad discretion to regulate its practice and procedure without parliamentary 
interference, the Bill should also respect matters which are properly reserved to 
the legislature and Ministers. 

26.      In particular, the Committee notes that, to the extent that the sections 
confer power on the Court to make provision for or about any matter incidental or 
ancillary to proceedings in the civil courts, they are much broader than the powers 
which the Court currently has. The current powers (in section 5 of the 1988 Act 
and section 32 of the Sheriff Courts (Scotland) Act 1971) are expressed as powers 
to regulate and prescribe the procedure and practice to be followed in proceedings 
in the court, and any matters incidental or relating to any such procedure or 
practice.   

27.      In correspondence with the Committee, the Scottish Government 
confirmed that the intention is to enable the court to regulate matters which ―while 
in the Government‘s view clearly appropriate for court rules, would arguably not 
amount to the regulation of the ―procedure and practice to be followed in civil 
proceedings‖‖. The Scottish Government gives as an example the intention that 
the court be able to make provision about payments other than expenses which 
parties may be required to make in respect of their conduct relating to court 
proceedings. A 1996 act of sederunt which purported to make such provision was 
held to be ultra vires section 5 of the 1988 Act by the Court of Session in the 1998 
case, Taylor v Marshall’s Food Group. It would not be ultra vires the proposed new 
power. 

28.      The Scottish Government also confirmed that while the list of examples 
given in subsection (2) of new section 5 of the 1988 Act and section 97 of the Bill 
is intended to give a flavour of the matters which might be considered to be 
―incidental or ancillary to civil proceedings‖, the list is not exhaustive and the 
powers are not limited in any way by the examples given.  

29.      The Committee accordingly notes that it will be for the Court of Session 
in making any particular act of sederunt to determine what is incidental or ancillary 
to proceedings in the courts. The Committee observes that the line between 
matters which go beyond procedure and practice but are related to it, and matters 
which are more substantive in nature, is a very fine one. The words of the 
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provisions in the Bill do not give any guidance as to where that line is to be drawn. 
While the Government‘s intention is that the power will only be used to make 
provision about matters which ―are properly within the purview of the Courts in 
relation to the conduct and management of civil proceedings‖, the Committee 
observes that neither the Parliament nor the Scottish Ministers will be in a position 
to regulate or enforce the manner of exercise of the powers.  

30.      The Committee further observes that while for example a rule governing 
the availability of an appeal from a court to a higher court might not be a matter of 
practice or procedure (as was held by the Inner House of the Court of Session in 
the 2012 case of KP and MRK v the Secretary of State for the Home Department), 
it might conceivably be considered a matter ―incidental or ancillary to court 
proceedings‖ and therefore intra vires the proposed new powers in the Bill.  That is 
notwithstanding the fact that the availability of appeal rights, and in particular rules 
which cut down the substance of a right of appeal, were considered in that case to 
be matters appropriate for legislation by Parliament and the executive, and not for 
regulation by the courts by way of court rules. 

31.      Separately, the Committee has considered the powers in new section 
5(3) of the 1988 Act and section 97(4) of the Bill to make incidental or 
supplemental provision in an act of sederunt made under section 5(1) of the 1988 
Act or section 97(4) of the Bill. Those powers are being taken in addition to the 
wide powers discussed above to make provision for or about any matter incidental 
or ancillary to court proceedings. The effect is that the Bill proposes to confer 
power on the Court of Session to make provision which is incidental or 
supplemental to provision for or about a matter which is already incidental or 
ancillary to court proceedings.  In the Committee‘s view, that substantially widens 
the scope of matters about which provision can be made in court rules, and 
potentially extends it even further beyond matters of procedure and practice. 

32.      In this regard, the Committee observes that if it is considered 
appropriate for the Court of Session under section 5(1) of the 1988 Act (or section 
97(1) of the Bill for the sheriff court) to regulate a matter which is incidental to 
proceedings in the court, then the court should also have the machinery to make it 
work. The Committee accordingly considers that a power to make transitional, 
transitory or saving provision, and possibly consequential provision, for the 
purposes of such an act of sederunt might be desirable. However, it does not 
consider that the Scottish Government has fully explained why the court also 
needs power to make provision which is incidental or supplementary to matters 
which are in themselves incidental or ancillary to court proceedings.  

33.      Lastly, the Committee observes the proposal in the Bill that court rules 
made by act of sederunt under section 5(1) of the 1988 Act and section 97(1) of 
the Bill would not be subject to any parliamentary procedure, and as such were the 
Parliament to be concerned about the Court‘s interpretation as to what was 
incidental to proceedings, provision made under these powers could not be 
subject to annulment by the Parliament.  

34.      The Committee accordingly draws the lead committee’s attention 
to section 5(1) of the Court of Session Act 1988 (as inserted by section 96 of 
the Bill) and section 97(1) of the Bill. These sections confer much broader 
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powers on the Court of Session to regulate matters in the civil courts by way 
of court rules than those powers which it currently has. The powers are not 
restricted to making provision about practice and procedure in the civil 
courts. Rather they extend to making provision for or about any matter 
which is incidental or ancillary to proceedings in those courts. As such the 
powers could potentially be used to make provision about matters which 
affect the substantive rights of litigants, and which would normally be the 
preserve of the legislature and of Ministers.  

35.      The powers are supplemented (in section 5(3) of the 1998 Act and 
section 97(4) of the Bill) by powers to include in an act of sederunt provision 
which is incidental or supplemental to provision for or about any matter 
incidental or ancillary to court proceedings. The Committee draws the lead 
committee’s attention to the fact that these provisions widen even further 
the scope of matters about which provision may be made in court rules, and 
that in the Committee’s view the Scottish Government has not provided a 
satisfactory reason for taking these additional powers. 

36.      Lastly, the Committee draws the lead committee’s attention to the 
proposal in the Bill that court rules made by act of sederunt under section 
5(1) of the 1988 Act and section 97(1) of the Bill would not be subject to any 
parliamentary procedure, and as such were the Parliament to be concerned 
about the Court’s interpretation as to what was incidental to proceedings, 
provision made under these powers could not be subject to annulment by 
the Parliament.  

  

8

440



Delegated Powers and Law Reform Committee, 29th Report, 2014 (Session 4) 

 

Annex 

Correspondence with the Scottish Government— 
 
On 11 March 2014, the Delegated Powers and Law Reform Committee wrote 
to the Scottish Government as follows: 
 
1. The Delegated Powers and Law Reform Committee considered the above 
Bill on Tuesday 11 March and seeks an explanation of the following matters: 

Section 2(1) – Power to alter sheriffdoms, sheriff court districts and sheriff 
courts 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   order 
Parliamentary procedure:  negative procedure 
 
2. Section 2(1) of the Bill confers power on the Scottish Ministers to create or 
abolish sheriffdoms and sheriff court districts and to change the boundaries of 
such sheriffdoms and districts. In addition, it enables Ministers to open new sheriff 
courts, change the location of sheriff courts and to close sheriff courts. The 
Scottish Ministers may only make an order after receiving a proposal from the 
Scottish Courts and Tribunals Service, who may only make a proposal with the 
agreement of the Lord President. The Scottish Courts and Tribunals Service is 
also placed under a duty to consult parties who are likely to have an interest, prior 
to making such a proposal. If following such a proposal the Scottish Ministers 
decide to make an order, they must have regard to the proposal and may make 
the order only with the consent of the Lord President and the Scottish Courts and 
Tribunals Service. 

3. The Committee asks the Scottish Government: 

 To explain further why it considers exercise of the power in section 2 to 
be a matter of the efficient organisation of court services in Scotland, 
such that the negative procedure is thought to be appropriate; and  

 Given the potentially significant effect of court closures and other 
alterations on users of the courts, and the consequent implications for 
access to justice, whether it considers that the affirmative procedure 
would afford a more appropriate level of Parliamentary scrutiny? 

 
Section 41(1) – Power to confer all-Scotland jurisdiction for specified cases 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   order 
Parliamentary procedure:  negative 

4. Section 41 confers power on the Scottish Ministers by order to provide that 
the jurisdiction of a sheriff of a specified sheriffdom, sitting at a specified sheriff 
court, will extend territorially throughout Scotland for the purposes of dealing with 
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specified kinds of civil proceedings. Such an order may only be made with the 
consent of the Lord President of the Court of Session under section 41(3).  

5. The power will permit the establishment of a specialist personal injury court in 
Edinburgh Sheriff Court. It would also allow a similar court to be established in any 
other sheriff court. It would also permit the Scottish Ministers to establish specialist 
courts for other types of civil proceedings if it were thought in the future that there 
was a need to do so.  

6. The Committee asks the Scottish Government: 

 To explain further why section 41(1) proposes to confer power on the 
Scottish Ministers to create a specialist court for types of civil 
proceedings other than personal injury proceedings; 

 Given that the Scottish Civil Courts Review, the Government's 
consultation on the Bill, and the Policy Memorandum discuss only the 
advantages and disadvantages of creating a specialist personal injury 
court, and not the advantages or disadvantages of creating any other 
type of specialist sheriff court, whether the power ought to be subject 
to a higher level of Parliamentary scrutiny than the proposed negative 
procedure or require consultation (or both) where it is used to create a 
specialist sheriff court for types of proceedings other than personal 
injury proceedings; and 

 Irrespective of whether the power is used to create a specialist 
personal injury court or a specialist court for other types of civil 
proceedings, whether the affirmative procedure would afford a more 
appropriate level of Parliamentary scrutiny, given the potentially 
significant effect of the creation of specialist courts on users of the 
courts and the implications for access to justice. 

 

Section 82(2) – Power to enable sheriff to make orders having effect outside 
sheriffdom 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   order 
Parliamentary procedure:  negative 

7. Section 82 enables the Scottish Ministers to provide by order for a sheriff to 
have competence to make certain types of orders, including interim orders, having 
effect (and being capable of being enforced) outside the sheriff‘s sheriffdom, as 
well as within that sheriffdom. The power permits the Scottish Ministers to provide 
different provisions for different categories or descriptions of relevant orders, and 
set out the circumstances, conditions and proceedings where the sheriff is to have 
this extended competence. 

8. The Committee asks the Scottish Government why it considers that 
other types of orders, apart from interdicts and interim interdicts, might 
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benefit from having effect (and being capable of being enforced) outside the 
sheriffdom in which they are made? 

Section 94(1) – Lay representation: supplementary provision 
 
Power conferred on:   Court of Session 
Power exercisable by:   act of sederunt 
Parliamentary procedure:  laid no procedure 
 
9. Section 93 of the Bill sets out the scope for permitting lay representation on 
behalf of non-natural persons in non-simple procedure cases in the sheriff court, 
the Sheriff Appeal Court and the Court of Session.  The decision on whether to 
permit lay representation lies with the court, who may grant permission where the 
conditions in subsection (3) are satisfied. 

10. Section 94(1) enables the Court of Session to make further provision, by act 
of sederunt (a) about granting permission under section 93 and (b) about the 
conduct of proceedings by lay representatives. Subsection (2) contains an 
illustrative list of the matters which provision under subsection (1) may include. 

11. The Committee asks the Scottish Government to explain the following: 

 Whether the power in section 94(1)(a) is intended to enable provision to 
be made only about the procedure for granting permission under 
section 93, or whether it is intended to add to the provision in section 
93(3) in some substantive way. 

 If it is the former, why is the power drawn more widely than that?  And 
if it is the latter, why is it considered appropriate to confer the power on 
the Court of Session, to be exercised by act of sederunt? 

Section 96 – Power to regulate procedure etc. in the Court of Session 
(substitutes section 5 of the Court of Session Act 1988) 
 
Power conferred on:   the Court of Session 
Power exercisable by:   act of sederunt 
Parliamentary procedure:  laid no procedure 

Section 97(1) – Power to regulate procedure etc. in the sheriff court and the 
Sheriff Appeal Court  
 
Power conferred on:   the Court of Session 
Power exercisable by:   act of sederunt 
Parliamentary procedure:  laid no procedure 

12. Section 96 provides powers for the Court of Session to make rules of court 
by act of sederunt to regulate practice and procedure in the Court of Session. It 
replaces sections 5 and 5A of the Court of Session Act 1988 (―the 1988 Act‖) with 
a new section 5.   
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13. Section 97(1) provides a broad power for the Court of Session to make rules 
of court by act of sederunt to regulate practice and procedure in civil proceedings 
in the sheriff court and the Sheriff Appeal Court. It is a replacement for the power 
in section 32 of the Sheriff Courts (Scotland) Act 1971 (―the 1971 Act‖) Act insofar 
as rules of the sheriff court are concerned, with an extension of the powers to 
enable provision to be made about the new Sheriff Appeal Court. 

14. In relation to section 96 and 97(1) the Committee asks the Scottish 
Government to explain: 

 The limits of the powers in new section 5(1)(b) of the 1988 Act and 
section 97(1)(b) of the Bill to make provision for or about any matter 
incidental or ancillary to such proceedings; 

 Whether the powers permit the Court to make provision in relation to 
matters other than the procedure and practice in the Court of Session, 
the Sheriff Court and the Sheriff Appeal Court, including issues of 
substance which arise in those proceedings; 

 In what way the powers in the new section 5(1)(b) of the 1988 Act as 
inserted by section 96 in respect of the Court of Session and section 
97(1)(b) in respect of the Sheriff Court and the Sheriff Appeal Court 
differ from the powers in the new section 5(3) and section 97(4) of the 
Bill respectively to make incidental, supplemental, consequential, 
transitional, transitory or saving provision in any act of sederunt made 
under those sections and why separate provision to that effect is 
required;  

 Whether the provision which may be made by virtue of the new section 
5(3) of the 1988 Act or section 97(4) of the Bill is limited to such 
provision as is necessary or expedient for the purposes of the act of 
sederunt in question or whether it extends more broadly to make 
general incidental provision and if so incidental to what; 

 Whether the power in the new section 5(1) of the 1988 Act or section 
97(1) of the Bill would permit the Court to regulate proceedings for 
contempt of court arising in civil proceedings or whether specific 
provision would be appropriate to make this clear. 

Section 34(1) – Determination of categories of case for purposes of judicial 
specialisation 
 
Section 35(2) and (5) - Designation of specialist judiciary 
 
Powers conferred on:  the sheriff principal of a sheriffdom/the Lord 

President 
Powers exercisable by:   direction/designation 
Parliamentary procedure:  none 
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15. Sections 34 and 35 are new provisions which implement the 
recommendations of the Scottish Civil Courts Review in relation to the desirability 
of greater specialisation in the sheriff courts.   

16. Section 34 permits the Lord President to determine, by direction, categories 
of cases within the sheriff courts which should be heard by judicial officers who 
specialise in that category of case. The categories may be determined by subject 
matter, value or other criteria as the Lord President considers appropriate. 

17. The Committee asks the Scottish Government for clarification as to why 
section 34 does not provide that directions which may be issued under that 
section require to be published, and what the intentions are in relation to 
publication?   

 
On 18 March 2014, the Scottish Government responded as follows: 
Thank you for your letter of 11 March 2014 setting out the various questions raised 
by the Delegated Powers and Law Reform Committee.  We respond below.   
 
The Committee asks the Scottish Government: 

 To explain further why it considers exercise of the power in section 2 to 
be a matter of the efficient organisation of court services in Scotland, 
such that the negative procedure is thought to be appropriate; and  

The Government is grateful to the Committee for raising the question of 
appropriate procedure and given all the circumstances has reflected on this. As 
the Committee will be aware any order under this provision may only be made at 
the request and with the consent of the Lord President and the Scottish Courts 
and Tribunal Service, and that the latter must consult on their proposals prior to 
submitting them to Ministers. In addition, orders under the current legislation that 
this section replaces (sections 2(1) and 3(2) of the Sheriff Courts (Scotland) Act 
1971) are subject to the negative procedure. Accordingly, the Government 
considered that this should remain the case as it would offer sufficient 
parliamentary scrutiny. 

 

 Given the potentially significant effect of court closures and other 
alterations on users of the courts, and the consequent implications for 
access to justice, whether it considers that the affirmative procedure 
would afford a more appropriate level of Parliamentary scrutiny? 

The Government has reflected on the implications for access to justice and the 
interest generated by the most recent orders that were laid on this subject under 
the current legislation. On this basis, the Government is content to confirm that in 
response to the Committee‘s concern, it will bring forward a Stage 2 amendment 
to make the section 2 power subject to affirmative procedure.  
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The Committee asks the Scottish Government: 

 To explain further why section 41(1) proposes to confer power on the 
Scottish Ministers to create a specialist court for types of civil 
proceedings other than personal injury proceedings; 

Whilst the Scottish Civil Courts Review (SCCR) recommended a specialist 
personal injury court, the Government took the view when developing the 
provisions that the opportunity should be taken to provide sufficient flexibility to the 
Courts. Given the changing demands in our justice system the Government 
believes that this provision will allow for the Courts to respond quickly and 
appropriately to any future changes in the priorities and demands of civil justice. 
 

 Given that the Scottish Civil Courts Review, the Government's 
consultation on the Bill, and the Policy Memorandum discuss only the 
advantages and disadvantages of creating a specialist personal injury 
court, and not the advantages or disadvantages of creating any other 
type of specialist sheriff court, whether the power ought to be subject 
to a higher level of Parliamentary scrutiny than the proposed negative 
procedure or require consultation (or both) where it is used to create a 
specialist sheriff court for types of proceedings other than personal 
injury proceedings; and 

 Irrespective of whether the power is used to create a specialist 
personal injury court or a specialist court for other types of civil 
proceedings, whether the affirmative procedure would afford a more 
appropriate level of Parliamentary scrutiny, given the potentially 
significant effect of the creation of specialist courts on users of the 
courts and the implications for access to justice. 

The Government thanks the Committee for raising these points. This power will be 
used initially to establish the specialist personal injury court as set out in the 
SCCR. In future this power may be used to establish similar courts for other types 
of civil procedure. In either case, the Government does not believe that this should 
require a higher level of Parliamentary scrutiny or for a consultation to be set out in 
legislation. Any specialist court set up under this power would be in addition to the 
service currently provided by the sheriff courts: litigants would be afforded the 
choice of using the new, specialist court or of raising their actions in the local 
sheriff court, as at present. Therefore, the Government believes there would be no 
detrimental effect on access to justice for any court users, and, as such, that the 
negative procedure would be sufficient. 
 
The Committee asks the Scottish Government why it considers that other 
types of orders, apart from interdicts and interim interdicts, might benefit 
from having effect (and being capable of being enforced) outside the 
sheriffdom in which they are made? 

The Government refers the Committee to paragraph 168 of Chapter 4 of the 
Scottish Civil Courts Review, where it was noted that the present territorial limit on 
the enforceability of a sheriff‘s orders ―can create difficulties in cases involving 
domestic abuse and in regulatory and enforcement proceedings at the instance of 
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local authorities or public bodies‖. In relation to the latter category of proceedings, 
the Review noted the difficulties which could occur because the boundaries of 
sheriffdoms did not always coincide with those of other public authorities, such as 
(for example) local authorities.  The order making power in section 82(2) will allow 
the Government to ensure other types of orders that would benefit from being 
enforceable beyond the boundary of the sheriffdom would be able to be covered 
without the necessity of primary legislation. Indeed, this provision is intended to 
ensure that the administration and arrangements in the courts can be adapted 
without the need for primary legislation for what would be relatively minor changes.  
 
The Committee asks the Scottish Government to explain the following: 

 Whether the power in section 94(1)(a) is intended to enable provision to 
be made only about the procedure for granting permission under 
section 93, or whether it is intended to add to the provision in section 
93(3) in some substantive way. 

 If it is the former, why is the power drawn more widely than that?  And 
if it is the latter, why is it considered appropriate to confer the power on 
the Court of Session, to be exercised by act of sederunt? 

The purpose of the power in section 94(1)(a) is intended primarily to allow the 
courts to provide for the procedure relating to the granting of permission. It is 
drawn in slightly broader terms in order to enable it to deal with related matters 
such as those identified in paragraphs (c) and (f) of subsection (2), which might 
otherwise be argued to relate to something other than the procedure for granting 
of permission under section 93 (being concerned, respectively, with the 
requirements of authorisation by the non-natural person and with restrictions 
applying to proceedings other than those to which an application for permission 
under section 93(2) relates). The tests to be applied in terms of section 93(3) are 
set out in subsections (4) to (6) of that section, and it is not intended that the 
power in section 94(1)(a) be used to add to this provision in a substantive way. 
 
In relation to section 96 and 97(1) the Committee asks the Scottish 
Government to explain: 

 The limits of the powers in new section 5(1)(b) of the 1988 Act and 
section 97(1)(b) of the Bill to make provision for or about any matter 
incidental or ancillary to such proceedings; 

Section 5(a) of the Court of Session Act 1988 Act (―the 1988 Act‖) states that: 
“The Court shall have power by act of sederunt— 
(a) to regulate and prescribe the procedure and practice to be followed in various 
categories 
of causes in the Court or in execution or diligence following on such causes, 
whether 
originating in the said Court or brought there by way of appeal, removal, remit, 
stated case, 
or other like process, and any matters incidental or relating to any such 
procedure or practice…” 
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Section 32(1) of the Sheriff Courts (Scotland) Act 1971 (―the 1971 Act‖) enables 
the Court of Session by act of sederunt to ―regulate and prescribe the procedure 
and practice to be followed in any civil proceedings in the sheriff court (including 
any matters incidental or relating to any such procedure or practice)‖. 
 
A key purpose of the revision to the powers of the Court of Session is to ensure 
that the Court has sufficient powers to implement the changes to court practice 
and procedure and related matters which were recommended by the Scottish Civil 
Courts Review. 
 
The new section 5(1)(b) of the 1998 Act and section 97(1)(b) differ from the 
existing section 5 of the 1998 Act and section 32(1) of the 1971 Act in conferring a 
power to make provision for or about any matter incidental or ancillary to civil 
proceedings in the relevant court, rather than to matters incidental or ancillary to 
procedure or practice.  Subsection (2) of the new section 5 also differs from the 
existing section 5 in expressing the particular matters in paragraphs (a) to (r) as 
examples of the general power in subsection (1). This represents a deliberate 
departure from the approach of the First Division in Taylor v Marshall’s Food 
Group 1998 SC 841, where it was held that section 5(a) of the 1998 was intended 
to cover only a defined range of matters relative to procedure and practice (and so 
that an act of sederunt purporting to introduce a system of pursuers‘ offers was 
ultra vires that section). 
 
The intended scope of this power is illustrated by the list of matters set out in 
subsection (2) of each of new section 5(2) of the 1998 Act and section 97 of the 
Bill.  A number of the matters set out these paragraphs, while in the Government‘s 
view clearly appropriate for court rules, would arguably not amount to the 
regulation of the ―procedure and practice to be followed in civil proceedings‖. One 
example is paragraph (k) - other payments parties may be required to make in 
respect of their conduct relating to civil proceedings – which would allow for rules 
to establish a system similar to that found in Taylor  to be beyond the existing 
power in section 5. Another is paragraph (l), allowing rules to regulate ―the 
payment, investment or application of any sum of money awarded … to or respect 
of a person under a legal disability.‖ 
 

 Whether the powers permit the Court to make provision in relation to 
matters other than the procedure and practice in the Court of Session, 
the Sheriff Court and the Sheriff Appeal Court, including issues of 
substance which arise in those proceedings; 

The purpose of the provision is to ensure that the courts have sufficient power in 
relation to the procedure and practice in the Court of Session, sheriff courts and 
Sheriff Appeal Court. As already noted, this goes beyond practice and procedure, 
strictly viewed; but it does not extend to making rules about issues of substance 
which arise in civil proceedings.  This is in line with existing case law on the 
interpretation of section 5 of the 1988 Act, which makes it clear that the power 
conferred by that section does not extend to matters of substance. See KP v MRK 
v The Secretary of State for the Home Department [2012] CSIH 38, in which the 
Inner House concluded that an act of sederunt purporting to impose a new test for 
leave to appeal against a decision of the Upper Tribunal (reflecting the ―second-
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appeals test‖ introduced for England and Wales by Tribunals, Courts and 
Enforcement Act 2007) was ultra vires section 5. Although, as noted, the drafting 
of the powers deliberately departs from the wording considered by the Inner 
House in this case, the powers in new section 5(1) of the 1988 Act and section 
97(1) of the Bill must be read in context. While it is the intention to make it clear 
that they extend to regulating matters beyond pure practice and procedure, it is 
only to matters incidental or ancillary to civil proceedings (with the list in 
subsection (2) giving a flavour of what those other matters might be) that are 
properly within the purview of the Courts in relation to the conduct and 
management of civil proceedings. 
 

 In what way the powers in the new section 5(1)(b) of the 1988 Act as 
inserted by section 96 in respect of the Court of Session and section 
97(1)(b) in respect of the Sheriff Court and the Sheriff Appeal Court 
differ from the powers in the new section 5(3) and section 97(4) of the 
Bill respectively to make incidental, supplemental, consequential, 
transitional, transitory or saving provision in any act of sederunt made 
under those sections and why separate provision to that effect is 
required;  

The powers in the new section 5(3) and section 97(4) are narrower in that they are 
linked to provision made by the act of sederunt itself. The powers in section 5(1)(b) 
and 97(1)(b) are more substantive in that they enable provision to made about 
matters that are incidental or related to procedure and practice, even where the 
act of sederunt might not otherwise be making provision about practice or 
procedure. Section 97(4) reflects the existing powers in section 32(2) of the Sheriff 
Courts (Scotland) Act 1971, but with the addition of reference to transitional, 
transitory and saving provision. It was thought helpful to enable such provision to 
be made to deal with transitional cases where an act of sederunt makes a change 
to procedure. It was also thought desirable to bring the new section 5 into line with 
this, for the sake of consistency. 
 

 Whether the provision which may be made by virtue of the new section 
5(3) of the 1988 Act or section 97(4) of the Bill is limited to such 
provision as is necessary or expedient for the purposes of the act of 
sederunt in question or whether it extends more broadly to make 
general incidental provision and if so incidental to what; 

The Government‘s view is that the powers in section 5(3) and 97(4) are 
necessarily linked to provision made by the act of sederunt. 
 

 Whether the power in the new section 5(1) of the 1988 Act or section 
97(1) of the Bill would permit the Court to regulate proceedings for 
contempt of court arising in civil proceedings or whether specific 
provision would be appropriate to make this clear. 

In relation to contempt of court in civil proceedings in the sheriff court, section 
125(1)(b) sets out that contempt of court (which arises in, or in connection with, 
civil proceedings; or relates to an order made in civil proceedings) is included in 
the definition of ‗civil proceedings‘. That will apply for the purposes of section 

17

449



Delegated Powers and Law Reform Committee, 29th Report, 2014 (Session 4) 

 

97(1)(a). Section 125(1)(b) does not of course apply to the new section 5 inserted 
into the Court of Session Act 1988. But the new section 5(1)(a) covers all 
proceedings in the Court of Session and therefore is wide enough to cover 
contempt of court proceedings in that Court. 
 
The Committee asks the Scottish Government for clarification as to why 
section 34 does not provide that directions which may be issued under that 
section require to be published, and what the intentions are in relation to 
publication?   

The publishing of Directions of the Lord President is at the discretion of the Lord 
President as there is no formal statutory provision. The Scottish Government has 
discussed these provisions with the Lord President‘s Private Office who have 
confirmed that it is their intention to publish these Directions in every case. The 
Government is content with this position and does not believe that statutory 
provision is required.   
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ANNEXE B: EXTRACTS FROM THE MINUTES OF THE JUSTICE COMMITTEE 
 

 6th Meeting, 2014 (Session 4) Tuesday 18 February 2014 
 
Courts Reform (Scotland) Bill: The Committee considered its approach to the scrutiny 
of the Bill at Stage 1 and agreed: (a) the proposed timetable for its scrutiny of the Bill; 
(b) to issue a call for written evidence; (c) proposed witnesses for its meeting on 
18 March; and (d) to consider proposed witnesses for its meetings on 25 March, 1 and 
22 April at a later date. 
 

7th Meeting, 2014 (Session 4) Tuesday 4 March 2014 
 

Work programme (in private): The Committee considered its work programme and 
agreed: (a) proposed witnesses for its Stage 1 evidence sessions on 25 March, 1 and 
22 April on the Courts Reform (Scotland) Bill; [ . . . ]. 
 

9th Meeting, 2014 (Session 4) Tuesday 18 March 2014 
 
Courts Reform (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from   

Fred Tyler, Member of the Civil Justice Committee, Law Society of Scotland;  
James Wolffe QC, Dean, Faculty of Advocates;  
Julia Clarke, Principal Advocate, Which?;  
Lauren Wood, Policy Manager, Citizens Advice Scotland;  
Sheriff Gordon Liddle, Sheriff Lindsay Wood, and Sheriff Colin William Pettigrew, 
Sheriffs' Association.  
 

Roderick Campbell indicated that he is a member of the Faculty of Advocates. 
 
Work programme (in private): The Committee considered its work programme and 
agreed to: [ . . . ] (b) invite Sheriff Principal Taylor to give evidence on the Courts 
Reform (Scotland) Bill at its meeting on 22 April 2014; [ . . . ]. 
 

10th Meeting, 2014 (Session 4) Tuesday 25 March 2014 
 
Courts Reform (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from  

Louise Johnson, National Worker - Legal Issues, Scottish Women's Aid; 
Paul Brown, Principal Solicitor/Chief Executive, Legal Services Agency; 
Sally Swinney, Chair, and Karen Gibbons, Vice Chair, Family Law Association; 
Alan Rogerson, Forum of Scottish Claims Managers; 
Dave Moxham, Deputy General Secretary, Scottish Trades Union Congress; 
Ronnie Conway, Co-ordinator in Scotland, Association of Personal Injury 
Lawyers; 
Robert Milligan QC, Compass Chambers. 
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Roderick Campbell indicated that he is a member of the Faculty of Advocates. 
 
Courts Reform (Scotland) Bill (in private): The Committee agreed not to invite any 
additional witnesses at Stage 1 of the Bill. 
 

11th Meeting, 2014 (Session 4) Tuesday 1 April 2014 
 
Courts Reform (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from   

Jonathan Mitchell QC;  
Tony Kelly, Chair, Justice Scotland;  
Lloyd Austin, Convener, Governance Forum, Scottish Environment Link;  
Eric McQueen, Chief Executive, Scottish Court Service;  
Lindsay Montgomery, Chief Executive, Scottish Legal Aid Board;  
Sheriff Principal Mhairi Stephen, Member, Scottish Civil Justice Council.  

 
Roderick Campbell indicated that he is a member of the Faculty of Advocates. 
 

12th Meeting, 2014 (Session 4) Tuesday 22 April 2014 
 
Courts Reform (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from  

Phyllis Craig MBE, Senior Welfare Rights Officer, Clydeside Action on Asbestos; 
Sheriff Principal James Taylor; 
Rt Hon Lord Gill, Lord President of the Court of Session; 
Eric McQueen, Chief Executive, Scottish Court Service. 

 
Roderick Campbell indicated that he is a member of the Faculty of Advocates. 
 

13th Meeting, 2014 (Session 4) Tuesday 29 April 2014 
 
Courts Reform (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from  

Roseanna Cunningham, Minister for Community Safety and Legal Affairs, 
Cameron Stewart, Bill Team Leader, and Nicholas Duffy, Solicitor, Legal 
Directorate, Scottish Government. 

 
The Minister indicated that she is a non-practising member of the Faculty of Advocates. 
Roderick Campbell indicated that he is a member of the Faculty of Advocates. 
 

14th Meeting, 2014 (Session 4) Tuesday 6 May 2014 
 
Courts Reform (Scotland) Bill (in private): The Committee considered a draft Stage 1 
report. Various changes were agreed to and the Committee agreed its report to the 
Parliament. 
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Scottish Parliament 

Justice Committee 

Tuesday 18 March 2014 

[The Convener opened the meeting at 10:01] 

Courts Reform (Scotland) Bill: 
Stage 1 

10:01 

The Convener: Our main item of business is 
agenda item 2, which is our first day of evidence 
taking for stage 1 of the Courts Reform (Scotland) 
Bill. We will hear from members of the Sheriffs 
Association later, but for now I welcome our first 
panel of witnesses: Fred Tyler, member of the civil 
justice committee, the Law Society of Scotland; 
James Wolffe, Queen’s counsel and dean of the 
Faculty of Advocates; Julia Clarke, principal 
advocate, Which?; and Lauren Wood, policy 
manager, Citizens Advice Scotland. 

We will move straight to questions from 
members. Margaret Mitchell will be first, followed 
by Elaine Murray and Roddy Campbell. 

Margaret Mitchell (Central Scotland) (Con): 
Good morning. What is your opinion of the bill and 
its provisions and what impact will it have on 
access to justice and equality of representation? 

The Convener: That is just a general sweep. 
Panel members can self-nominate if they want to 
answer, and their microphone will come on 
automatically. Mr Wolffe will respond first. 

James Wolffe QC (Faculty of Advocates): 
Thank you for the opportunity to give evidence 
today. 

The Faculty of Advocates welcomes the 
opportunity to modernise Scotland’s court system. 
There is a serious job of work to be done and it is 
in everyone’s interests for civil justice to operate in 
a manner that produces just outcomes within a 
reasonable time and at reasonable cost. I certainly 
welcome many of the proposals in the bill that are 
designed to improve the sheriff courts as a forum 
for civil justice, and I welcome the proposals to 
introduce summary sheriffs and shrieval 
specialism. 

On access to justice and equality of 
representation, I have particular concerns about 
the increase in the sheriff court’s exclusive 
jurisdiction. It is perhaps important to understand 
the present position on access to justice and 
equality of representation. At present, the system 
in the Court of Session works effectively, 
particularly with regard to personal injury cases, 
and it will be important for the committee to 
separate out personal injury cases and the issues 
that relate to them from other types of case. For a 
start, I recognise immediately, and I have 
produced statistics that show, that in the Court of 
Session there is a body of personal injury claims 
that, although significant to those pursuing them, 
are at the lower end of the value scale. As far as I 

454



4353  18 MARCH 2014  4354 
 

 

understand it, that issue does not apply to other 
work. 

For personal injury claims in the Court of 
Session, pursuers can instruct counsel on a 
speculative—or no-win, no-fee—basis. That 
means that the pursuer has the benefit of effective 
and skilled representation at no cost to them. If the 
pursuer loses, no fee is charged; if they win, the 
fee is met as part of the award of expenses. If 
such cases shift to the sheriff court without the 
ability to transfer with them the mechanisms under 
which the current system operates, and if we 
create an environment in which pursuers cannot 
instruct counsel in such a way, access to justice 
and equality of representation will diminish. 

The Convener: I take it that you are referring to 
sanction for counsel in the sheriff court and to 
awards of expenses. Will you explain that? 

James Wolffe: It is important to understand 
that, in the Court of Session, parties have a right 
to instruct counsel. In the ordinary course of 
events, counsel’s fees will follow success as part 
of the award of expenses in someone’s favour. In 
the sheriff court, everybody is free to instruct 
counsel, but an award of expenses does not 
include counsel’s fees unless the sheriff has 
sanctioned the use of counsel. In practical terms, 
the sheriff decides whether the litigant ought to 
have counsel. 

If, in the transfer of cases from the Court of 
Session to the sheriff court, we have a system in 
which counsel cannot be routinely instructed, 
because of the rules about expenses in the sheriff 
court, the ability of ordinary men and women who 
are pursuing such cases to instruct counsel will 
diminish. That will affect the equality of 
representation. 

Margaret Mitchell: Is your solution to amend 
the bill to enable counsel to be instructed in the 
sheriff court? 

James Wolffe: There are two ways of looking at 
the issue. One aspect is what the right number is. 
Various people have made separate points about 
the quality of justice in the Court of Session, but I 
invite the committee to say that, if there is to be a 
structural shift of cases into the sheriff court, 
counsel should be able to follow those cases and 
litigants should be able to instruct counsel without 
artificial restrictions on their ability to do so. 

Margaret Mitchell: Is there a step before that? 
Do you have a suggestion for improving the 
threshold, which affects the number of cases that 
are likely to shift, or are you happy with the 
£150,000 figure? 

James Wolffe: I still say that £150,000 is far too 
high, particularly when one looks at comparable 
jurisdictions. In Northern Ireland, the relevant limit 

is £30,000. If a case there is worth more than that, 
it must go to the High Court—that is not optional. 

Given that, as I understand it, the basic rule in 
England and Wales is that the limit is £25,000, or 
£50,000 for personal injury cases, I suggest that 
£150,000 is far too high. I think that, in considering 
what the right number is, we need to separate out 
personal injury cases from other cases. If one 
looks at the data and the settlement figures for 
personal injury cases in the Court of Session—this 
is based on my figures, which are by no means a 
complete set—one will immediately see that in 70 
per cent of those cases people settle for a figure of 
£20,000 or less. 

Robust measures will have been built into the 
bill to discourage people from bringing cases to 
the Court of Session that are low value or which 
are worth less than the exclusive competence 
threshold in the Court of Session, and one expects 
that, if they work, solicitors and counsel will be 
careful about how they take cases into the Court 
of Session and a substantial shift of cases at, let 
us say, the £20,000 level, can be achieved. If one 
is looking for an international comparison, I point 
out that the limit in Northern Ireland is £30,000, 
which builds in some allowance for— 

The Convener: Forgive me for interrupting, but 
to what period does the £30,000 figure relate? You 
have given top lines from various other parts of the 
United Kingdom, but are those figures recent? 

James Wolffe: In Northern Ireland, the figure 
was increased from £15,000 to £30,000 last year. I 
am afraid that I do not know when the English 
figures were last changed. 

The Convener: That is helpful. 

James Wolffe: It is important that we do not 
lose sight of the non-personal injury cases, in 
relation to which I recognise that there is a case 
for increasing the threshold for the sheriff court’s 
exclusive competence. However, I am not aware 
of any substantial evidence, or indeed any 
evidence at all, that non-personal injury litigants 
are making choices about the forum in which their 
case is heard that might be thought inappropriate. 
In particular, I am not aware of any evidence that 
commercial litigants are choosing inappropriately 
to take cases to the Court of Session. 

However, there is a real issue about compelling 
non-personal injury litigants, who at the moment 
choose to bring cases to the Court of Session for 
reasons that, to them, are good, to take cases into 
the sheriff court system at a time when, as we all 
recognise, that system requires reform that will 
take a period of time—indeed, 10 years, according 
to the Scottish Court Service’s estimate. On the 
non-personal injury side, therefore, I suggest that 
an increase equivalent to the Northern Ireland 
figure of £30,000 is sensible, and it can be 
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reviewed as the sheriff court reform process 
moves forward. That would ensure that exclusive 
competence marches in time with the progressive 
nature of the sheriff court reforms. 

Margaret Mitchell: If it was— 

The Convener: I think that Ms Wood wants to 
come in, too. 

Margaret Mitchell: I want to make just a little 
point to put things in perspective. 

The Convener: Okay, but then I shall let Ms 
Wood in. 

Margaret Mitchell: I understand from your 
submission that if the threshold were £150,000, it 
would apply to only 9 per cent of cases going to 
the Court of Session, and that until now only one 
case has ever got anywhere near £150,000. So, if 
I have understood— 

Roderick Campbell (North East Fife) (SNP): 
That was a defamation case. 

Margaret Mitchell: I see—I am sorry. 

James Wolffe: Yes, it was defamation. 

Margaret Mitchell: If I have understood what 
you are saying, you think that, given the proposed 
court reform and the question whether sheriff 
courts are able to cope, change should be more 
gradual and the threshold should be set not at 
£150,000 but at around £30,000, which will be 
manageable and will probably be an improvement. 
Is that right? 

James Wolffe: In short, yes. The 9 per cent 
figure that you mentioned is for personal injury 
cases, and the one case that I cited was a 
defamation case. 

The Convener: Thank you. I shall let Ms Wood 
in, as she has been patient, and then Ms Clarke. 

Lauren Wood (Citizens Advice Scotland): 
Thank you for inviting us to the meeting. First, I 
should say that we come at this from a different 
angle from that of James Wolffe. We certainly 
welcome the bill, which is a key instrument for the 
programme of reforms that will happen, and we 
particularly welcome the specialisation of sheriffs 
and the introduction of summary sheriffs and 
simple procedure, which will make a big difference 
to a huge number of users of the court system. 

We should not forget that the bill is part of a 
much wider picture of reform of Scotland’s civil 
justice landscape. The court system is one 
element of the delivery of justice. If we consider 
the way in which many people approach their 
problems, it is clear that the courts are not 
necessarily the place where they expect or want to 
end up when they have— 

10:15 

The Convener: I think that we all know that 
here—it is a case of grannies and sucking eggs. I 
appreciate that you are making those comments 
for the record, but we already realise that what you 
say is the case. 

Lauren Wood: Reform will—we hope—happen 
on the preventative side of justice in order to 
prevent a lot of cases that should not be in the 
court system from getting there. 

With regard to the bill, it is important to think 
about what we are aiming for at the end of the 
process. Many of the thoughts that have been 
expressed on representation, for instance, are 
very much tied to the current system, and I think 
that we should be aiming for a system that is much 
more progressive and proportionate. 

As for the balance of representation, we should 
keep in mind the situation with employment 
tribunals, which is an example of a balance that 
has swung too far the other way. I always have 
that caution in my head when we discuss the 
presence of counsel in the sheriff court system. 
There is a place for counsel but, with employment 
tribunals, there has been a change from a forum 
that should have been accessible to parties in 
person to one in which counsel is regularly 
instructed against a party litigant or lay 
representative. It is important to have 
proportionality, but that does not necessarily mean 
that there is a need for the most extreme form of 
representation. 

The Convener: Surely Mr Wolffe is suggesting 
that, in personal injury cases, the pursuer be 
entitled to counsel. Given that, in such cases, they 
would generally be pursuing employers, such a 
measure would seem to assist ordinary people. 

Lauren Wood: That might be true in personal 
injury cases, but there are many other cases that 
we cannot lose sight of. James Wolffe is right to 
say that the discussion cannot simply be about 
personal injury cases. There are many other 
things that will be affected by similar discussions. 

Margaret Mitchell: Are you talking about cases 
in which there was no counsel on either side, and 
in which there was different representation on both 
sides? Do you think that that is what will come out 
of the bill, and that it will be good for improving 
access in general? 

Lauren Wood: A lot of Citizens Advice 
Scotland’s experience relates to lower-value 
claims—the things that will fall under simple 
procedure and which will fall to summary sheriffs. 
The rules for such claims should be such that 
people are able to represent themselves, and it 
should be much easier for party litigants to be 
involved. 
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With lower-value claims under the simple 
procedure, the assumption from the start should 
be that counsel are not involved and, indeed, that 
lawyers will not necessarily be involved. 

The Convener: It is a long time since I was in 
practice, but I recall a sheriff being very gentle with 
party litigants in the small claims court by making 
allowances while they related a long narrative that 
had, practically, nothing to do with the claim, 
whereas they were quite tough on the lawyer who 
was representing the other side. Does that not 
already happen to some degree? You spoke about 
inquisitorial situations. My experience is old, but 
does it not happen to some degree now in small 
claims cases that sheriffs tend to help party 
litigants? 

Lauren Wood: That sometimes happens, but it 
depends on the sheriff. 

The Convener: Of course—it always did. 

Lauren Wood: When the small claims process 
was introduced, the aim was that it would be much 
more open even than it is now. It started as a 
process in which sheriffs were supposed to sit 
round a table with the claimants, not wearing wigs 
or gowns. From having spoken to various people 
who have been involved as the years have gone 
on, I know that that was how it started off, but the 
sheriffs started to sit behind the bench, and started 
to wear their wigs and gowns. 

When the sheriff is on the bench, he or she may 
take an easy approach with people in such cases, 
but in Edinburgh sheriff court, for example, the 
ethos that the small claims process was designed 
to have has been slightly lost because when 
people go in the door they have to go through a 
metal detector, there are police guards standing 
there and they have to walk past the criminal 
courts to get to the civil court, which is on the 
upper floor. That is a very daunting experience. 

The Convener: We have to accept that there is 
a very good reason for going through security. 
Nevertheless, I take your point. 

Julia Clarke (Which?): For us, the bill is all 
about proportionality; it is about people being able 
to access justice at the lowest cost and through 
the most accessible process. 

Our particular interest in the bill is the 
inquisitorial system—the new simple procedure—
which I think will make a great deal of difference to 
the consumer. Many more consumer cases will go 
to court because of the new procedure, because 
people will be better able to access the system. 
We believe that the bill is very important in terms 
of proportionality, because people will be able to 
prosecute their rights at the lowest possible level 
at the lowest possible cost. It is important that that 
will move a great deal of business out of the Court 

of Session and into the lower-cost court—the 
sheriff court—where processes are easier for 
people to understand, are more easily accessible 
and where the cost is considerably lower. The cost 
is about a third of the cost of going to the Court of 
Session. 

We would like many consumer cases to be dealt 
with in that easy-to-access inquisitorial system. 
Cases might possibly not even be heard in court, 
but could instead be heard just with the sheriff and 
the parties concerned, in a far less formal 
setting—possibly online through much greater use 
of information technology systems. 

Fresh thinking should be applied; many 
consumer cases are fairly simple. They are about 
asking, “Did you get the kitchen?”, “Did your car 
work?” or “Did you get the holiday?” People are 
currently unable to access justice in many such 
cases. We would therefore like the ceiling for the 
new simple procedure to be raised to £10,000, as 
it is in England, because consumers in Scotland 
pay the same costs for consumer goods. If it 
cannot be done now, we would like it to be done 
later; we would like to have the simple procedure 
reviewed and the ceiling increased to £10,000. 

Basically, people want to access justice at the 
easiest level. The process should be easy to 
understand and should require as little help as 
possible from lawyers. We would like lots of 
people to present themselves as party litigants 
and, when they have help, to have the case heard 
at the lowest level and to have the most 
proportionate level of support. 

Margaret Mitchell: There are— 

The Convener: Just a minute, Margaret. Other 
people are waiting to speak. 

Margaret Mitchell: I just want to ask— 

The Convener: Elaine Murray and Mr Tyler 
want to come in. 

Fred Tyler (Law Society of Scotland): The 
Law Society of Scotland also welcomes the 
opportunity to come along this morning, so we 
thank the committee for the invitation to do so. 

As we make clear in our written submission, 
there is much in the bill that we support. The 
society also has a great deal of sympathy with and 
agrees with a great deal of what the dean of the 
Faculty of Advocates has said. 

It is accepted that the current threshold of 
exclusive competence in the sheriff court is far too 
low and that reform of the sheriff court is essential, 
but as we say in our written submission, the Law 
Society considers that a change to a threshold of 
£150,000 is a “seismic change”. The Law Society 
represents a broad church of solicitors. On the one 
hand, personal injury practitioners would be happy 
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to follow the Association of Personal Injury 
Lawyers—APIL—line of a £30,000 limit, whereas 
some insurance practices would be perfectly 
happy with a limit of £150,000. 

The Law Society of Scotland civil justice 
committee has come to an informed view based 
on all the evidence that has been provided by both 
sides to the debate, and considers £50,000 to be 
an appropriate sum, with the opportunity for the 
Scottish Civil Justice Council and Scottish 
ministers thereafter to monitor that increase. We 
do not think that it is necessary to increase the 
threshold beyond that, to the highest level. 

In relation to access to justice, many solicitors 
are perfectly capable of conducting in the sheriff 
court cases at significantly higher values than 
£5,000, and some—relatively few at this stage, I 
venture to suggest—would be comfortable and 
confident presenting cases at the upper level of 
£150,000. There is a serious issue— 

The Convener: I am sorry: are you talking 
about personal injury cases at the £150,000 level? 

Fred Tyler: Yes. 

The Convener: You are not talking about other 
cases—for example, contract cases. 

Fred Tyler: There is concern in relation to other 
cases; defamation has been mentioned. According 
to our research, there has been only one case in 
the entire history of Scots law in which the 
damages that were awarded exceeded £150,000, 
and my understanding is that that case is currently 
under appeal. Defamation is a highly specialised 
area and it is not one of the designated areas. 
There are specialists both at the bar and on the 
bench in the Court of Session, and I would be 
concerned if defamation were to be sent to the 
sheriff court without the opportunity of a transfer. I 
appreciate that there are provisions for remit, but 
they are restrictive. That is one of the Law 
Society’s concerns. 

As I indicated, if there was an increase to 
£50,000, many solicitors would be in a position to 
conduct cases themselves, given their current 
experience and levels of training. However, I think 
that there would be a period between the 
introduction of a new level and more solicitors 
getting up to a level at which they have the 
advocacy and pleading skills that would mean that 
pursuers who are currently represented by 
counsel would be represented by a similar skills 
level. There is a serious concern about the level of 
representation, particularly as insurance 
companies may be able to instruct counsel, but 
pursuers, not knowing whether they will have 
sanction for counsel, will not know whether they 
are able to instruct counsel. 

The Convener: Thank you. 

Elaine Murray (Dumfriesshire) (Lab): In some 
of the evidence that we have received, concern 
has been expressed that the sheriff courts are 
already overcrowded, and some witnesses have 
stated that some of the proposals in the bill, 
particularly those that will transfer more cases to 
the sheriff courts, will exacerbate an already 
difficult situation. The Government might argue 
that there will be the specific personal injury court, 
but I understand that it is to have only two sheriffs, 
and that summary sheriffs will be appointed as 
other sheriffs retire rather than the capacity of the 
sheriff court system being added to. 

What are your views on the current sheriff court 
workload? I have constituents whose family law 
cases have been adjourned, with people trekking 
down from Sanquhar to Dumfries, and the case 
not being heard and so on. Is that going to get 
worse? Is sufficient resource being put into the 
sheriff court system to make the proposals work? 

Fred Tyler: There is considerable concern on 
the part of the Law Society that, unless sheriff 
court reform is properly resourced, it will make the 
situation with overcrowded sheriff courts even 
more difficult. There is also a serious concern 
about whether a personal injury court with only two 
sheriffs would be able to cope with the volume of 
work that would go to it. Based on experience of 
what happens in the Court of Session at present, it 
is far from inconceivable that a clinical negligence 
case with a value of less than £150,000 would tie 
up a sheriff for four to five weeks. In that event, it 
is difficult to see how the remainder of the 
business in the personal injury court could be 
properly managed. There is real concern that 
there must be, if we go with reform, suitable 
resourcing for the number of summary sheriffs 
who would be available to conduct business, and 
for training specialist sheriffs. 

James Wolffe: I endorse those comments. 
Again, it is perhaps important to separate the two 
issues—personal injury work and other cases. On 
the other work, the effect of the increase in the 
exclusive competence threshold of the sheriff 
court will be to compel litigants who currently 
choose to go to the Court of Session to litigate in 
the appropriate local sheriff court. I would not want 
to tar the whole sheriff court system with any 
brush at all, but experience as reported by my 
members suggests that the sheriff court does not 
do well with more complicated and contested 
litigation. That is one of the reasons why we 
support sheriff court reform. 

10:30 

One has to appreciate that in non-PI cases in 
which litigants have chosen to come to the Court 
of Session, they are likely to have done so 
because, in their view, the case merits that court 
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for one reason or another. The case might be a 
commercial case, so the litigants would want to 
use the commercial court in the Court of Session. 
One can envisage that such cases would likely be 
at the more complex end of the scale. One must 
be concerned that taking such cases into the 
sheriff court system when that system is being 
reformed—which will take some time—will not 
serve those litigants well. 

If I understand it correctly, paragraph 98 of the 
financial memorandum suggests that the savings 
to the public purse of shifting non-PI cases to the 
sheriff court are likely to be “marginal”. If the 
savings to the public purse are marginal, one must 
ask what the benefits are, given the issues that I 
have mentioned. 

As Fred Tyler said, it is essential that the 
personal injury court be adequately resourced for 
the business that it receives. I agree entirely with 
what he said about the issues that could arise if 
that court is to have only two sheriffs. 

Julia Clarke: I just wanted to pick up James 
Wolffe’s point about savings. The savings to the 
public purse, which are welcome and valuable, are 
one thing, but the savings to the consumer are 
absolutely crucial because they could allow people 
to come to court who cannot currently pursue 
justice because of the costs. 

On the £150,000 limit, unless there is a 
substantial limit, many more cases will not come 
into the sheriff courts. That is about proportionality 
in the system, which is what consumers require 
when it comes to access to justice. 

Other suggestions are that we move some of 
the simple procedure consumer cases into 
different settings, and that we open the courts 
after hours or have weekend sessions. There are 
all sorts of ways in which we could proceed. 

The additional aspect of more specialisation will 
really help to resolve consumer cases, and 
specialisation of sheriffs and better case 
management will speed up the cases. 

I take Ms Grahame’s point about the small-
claims situation, which is patchy. Sheriffs do a 
very good job with small-claims cases, but 
sometimes a party litigant is asked upon what 
point of law they are relying, and they look around 
blankly because they do not know—as any of us 
non-lawyers would—and the case is continued. 

By putting in place a system that is accessible to 
people, we can really speed things up. There is no 
particular reason why these cases should be part 
of the overall system. They could come out of the 
system and make way for the more complex 
cases—personal injury cases in particular—which 
we understand must be remitted. 

Elaine Murray: Do you agree with what other 
witnesses have said about resources? I think that 
the concern is not that the bill cannot work but that 
the resources are not in place to make it work. 

Julia Clarke: That is an issue; I can understand 
concerns about everything happening at once. 

The Convener: It is all right, Ms Wood. I see 
that you want to come in. Do not be agitated. 

Lauren Wood: I absolutely agree with what 
Julia Clarke said. There are concerns about civil 
business being squeezed, particularly in the bigger 
courts as the court closures programme moves 
ahead. I know that the committee has heard 
evidence about particular concerns in Aberdeen, 
for example. 

On civil business in the lower tiers, the in-court 
and lay representation projects—some of which 
are run by citizens advice bureaux across the 
country—make a huge difference to party litigants 
and sheriffs. Mediation goes hand in hand with a 
couple of those projects, which has also proven to 
be largely successful. One of the 
recommendations in the Gill review was that such 
projects should be available and should be 
attached to every court. That would help litigants 
and sheriffs. 

I sat with the in-court adviser in Edinburgh 
sheriff court last Thursday. He did not stand up to 
speak for the party litigants who were there, but he 
briefed them beforehand on what would happen, 
where they should stand and the points that they 
should make as part of the hearing at that level. 
When they were presented to the sheriff the points 
were coherent and were what he wanted to hear, 
and the litigants were standing in the right place. 
That helped both sides in that case. The adviser 
can take pressure off by giving litigants a much 
sharper idea of what the hearing is about for them. 

Citizens Advice Scotland feels that recruitment 
of summary sheriffs should happen much sooner 
than just as sheriffs retire. Summary sheriffs will 
represent a new type of sheriff who will be much 
more accessible. We would very much like to see 
being realised the ideals that we outlined in our 
written submission on practice in relation to 
summary sheriffs. If they are recruited as sheriffs 
retire over a period of 10 years, there is a very real 
danger that people in different parts of the country 
will have quite different access to justice, 
depending on their postcode. That is to be 
avoided. 

Fred Tyler: Julia Clarke made one very 
important point that the Law Society recognises— 

The Convener: I am sure that she made more 
than one. 

Fred Tyler: Indeed, she did, but there is one 
that I want to pick up on on behalf of the Law 
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Society, which is that savings to the consumer are 
important. That has been fully recognised, but I 
must emphasise that the vast majority of personal 
injury cases proceed on a no-win, no-fee basis—
there is no cost to the pursuer or consumer. That 
is a very important point to bear in mind. 

Elaine Murray: I understand that there is a bit 
of concern that under the current proposals some 
commercial cases that are currently heard in 
Scotland would migrate to the High Court of 
Justice because they would be able to get into that 
level of the judiciary. 

James Wolffe: That is certainly a concern that 
has been expressed by some of my members who 
specialise in commercial work. There is already a 
degree to which cases that could be heard in 
Scotland are heard elsewhere, in particular 
London. Commercial litigants are often able to 
make choices about the forum in which they 
appear, not least because they can say in their 
contracts that any dispute under the contract will 
be decided in a particular court. There is at least a 
risk that the proposals will discourage from using 
their local Scottish sheriff courts commercial 
litigants who would be asked whether they want to 
go through the court system in London or to 
litigate in Scotland for a claim that is worth 
£150,000. 

Elaine Murray: What would be the financial 
implications of that in terms of court fees? If that 
business does not come into our court system, will 
that have financial implications? 

James Wolffe: In the long run, our independent 
separate legal system depends on there coming 
through the courts a body of case law on which 
they must decide. Leaving aside any other issues, 
if we create a situation in which the Court of 
Session as the supreme court of Scotland is not 
hearing a sufficiently significant volume of difficult 
cases for it to develop the law, in the long run the 
law will be the poorer. I think that the committee 
has evidence from the academic community 
expressing concerns along those lines. 

The Convener: But a difficult case can always 
be remitted from the sheriff court to the Court of 
Session, even if it is not of very high monetary 
value, if there is some difficult or testing issue of 
law. Is that not the case? That would not change. 

James Wolffe: I recognise that. It is fair to say 
that the provisions on remitting cases whose value 
is below the exclusive competence level are 
framed extremely narrowly. They say that, even if 
the sheriff considers that the importance or 
difficulty of a claim makes it appropriate to remit 
the case to the Court of Session, exceptional 
circumstances must still apply. 

The Convener: What happens now, if an 
exceptional circumstances provision does not 
apply? What will change? 

James Wolffe: I am afraid that I do not know 
the terms of the current rule, but I can come back 
to you on that. I am just looking at the bill. As I 
read it, it says that exceptional circumstances 
must be considered, in addition to the importance 
or difficulty of a claim. 

The Convener: Is that a change from the status 
quo? 

Fred Tyler: I believe that that is a change, 
because a double test will be introduced. The 
sheriff will have to find that exceptional 
circumstances apply and the Court of Session will 
have to accept that there is special cause. The 
Court of Session will also have to 

“take into account the business and other operational 
needs of the Court.” 

The society has a big concern about what that will 
mean in practice. If the court was particularly busy 
one week, a case might not be remitted, whereas, 
if the court was quiet the next week, a similar case 
might be remitted. That is unclear and clarification 
is required. 

The Convener: I am not sure whether Roderick 
Campbell asked to come in. 

Roderick Campbell: I did. 

The Convener: You are so subtle sometimes. 

Roderick Campbell: I refer to my registered 
interest as a member of the Faculty of Advocates. 

I will kick off by looking at sanction for counsel. 
When Sheriff Principal Taylor reported last year—
the Scottish Government is yet to reach a view on 
his report—he recommended that 

“The current test ... should remain one based on 
circumstances of difficulty or complexity, or the importance 
or value of the claim, with a test of reasonableness also 
being applied” 

and that 

“When deciding a motion for sanction for the employment 
of counsel ... the court should have regard, amongst other 
matters, to the resources which are being deployed by the 
party opposing the motion in order that no party gains an 
undue advantage by virtue of the resources available to 
them.” 

I ask the legal practitioners in particular for their 
comments on what Sheriff Principal Taylor said. 

James Wolffe: I say immediately that I very 
much welcome the change of tone on sanction for 
counsel from the Government’s policy 
memorandum, which suggested a much higher 
test. If there is to be a structural shift of cases to 
the sheriff court, one might ask whether a rule that 
restricts the use of counsel by reference to 
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sanction from the sheriff remains the right way to 
control litigation costs. The rule limits litigants’ 
ability to choose to use counsel in cases in which 
the sheriff does not grant sanction and it limits the 
ability of counsel to offer their services across the 
board in the sheriff court. 

Sheriff Principal Taylor’s recommendations were 
made before a recent change in practice that 
allows counsel to appear in the sheriff court in 
appropriate cases without a solicitor having to sit 
behind counsel. I would welcome a much more 
radical examination of how counsel might be 
instructed in the sheriff court. 

The rule on sanction for counsel, which has no 
counterpart in the other jurisdictions of the United 
Kingdom or in Ireland, limits solicitors’ ability to 
use counsel in the most flexible way. It also limits 
the development of business models that seem to 
work well in the other jurisdictions of these islands 
and in personal injury litigation in the Court of 
Session, where solicitors choose to use counsel 
routinely as a flexible resource in all sorts of 
cases. 

10:45 

Fred Tyler: The principal difficulty for a 
pursuer—for a claimant—is that, when he 
commences the case, he will not know whether 
sanction for counsel is going to be granted. In 
those— 

The Convener: I will just interrupt at this point. 
We have not raised the issue of legal aid. Is that 
relevant as well? 

Fred Tyler: The Scottish Legal Aid Board will no 
doubt carefully consider whether sanction will be 
granted in the legal aid system for the employment 
of counsel. That will be considered separately. 

The Convener: I appreciate that. My point is 
that, if a pursuer goes to a solicitor and asks for 
counsel, the question is not just whether the sheriff 
will sanction counsel; if pursuers are applying for 
legal aid, they have to get over that first hurdle. 

Fred Tyler: Indeed—that is correct. For a no-
win, no-fee case, it would normally be up to the 
solicitor, with the client’s instructions, to decide 
whether to go to counsel. If one does not know 
whether the cost of instructing counsel will be 
recoverable, that either imposes a very significant 
risk to the pursuer himself, who may have to put 
his hand in his pocket and pay the costs from his 
damages, or it puts the solicitors at a significant 
risk, if they are going to carry that risk. 

My other concern, and the impression that I 
have gained, is that, albeit that Sheriff Principal 
Taylor has suggested that the rule should be 
retained with an additional test of reasonableness, 
the intention is that the rule may be interpreted 

more stringently: in cases of a value of up to 
£150,000, there may be a considerably more 
stringent application of the test in deciding whether 
the case is appropriate for the sanctioning of 
counsel. 

Roderick Campbell: Let us move on to the 
more general question of whether it is cheaper for 
cases to run in the sheriff court than in the Court of 
Session. The Government’s policy memorandum 
notes: 

“One practitioner told the Scottish Government that the 
average cost of raising a three-day proof in the Court of 
Session was £30,000-£40,000, whereas a three-day proof 
in the sheriff court will cost around £10,000.” 

Do you have any general comments on that, 
particularly if counsel are not used and solicitors 
start conducting cases of substantial value in the 
sheriff court? 

Fred Tyler: With respect, taking one example 
as the basis for coming to a view is perhaps not 
the most helpful approach. It is undoubtedly the 
case that, if counsel is not used in the sheriff court, 
the costs will be less. In general terms, the costs 
may be less in any event. That is not the only 
issue, however.  

We are considering access to justice and the 
availability of proper representation for litigants. 
Whereas cost and proportionality are undoubtedly 
issues, we have to look beyond them. The 
sweeping view that, in every case, it is cheaper to 
litigate in the sheriff court is not entirely accurate. 
In the more complex cases—say, those of a value 
of between £100,000 and £150,000—there could 
be significant complexities involving the use of 
expert witnesses. Counsel may well be sanctioned 
for such cases, and the cost can turn out to be 
significantly higher than might have been 
anticipated. 

Lauren Wood: I have a point to make about 
another aspect of the reform. We welcome the 
increased use of case management as cases 
progress, as case management will be key to a lot 
of the practicalities when it comes to discussions 
around sanctioning counsel. We would always 
welcome such discussions being a consideration 
as part of the case management process, as 
opposed to people assuming that use of counsel 
will be sanctioned. 

If consideration is given to sanctioning counsel 
in individual cases, that will, as part of the case 
management process, reduce the risk of sanction 
for counsel becoming a normalised part of the civil 
court experience. To normalise sanction for 
counsel without considering the individual case 
would undermine a lot of the changes that are 
being made. It could effectively make the sheriff 
court the Court of Session by another name, and 
we strongly wish to avoid that. 
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Again, I think that a lot of lessons can be 
learned from the example of the increased use of 
counsel over time in the employment tribunal 
becoming a normalised part of the process. 

Julia Clarke: I support Laura Wood’s point 
entirely. Rather than more counsel coming into 
sheriff courts, we would like to see much more 
alternative dispute resolution in the system, 
particularly at the beginning. That would mean that 
fewer people would go to court in the first place 
and that they would be able to access the system 
at the most proportionate level. 

The Convener: That was in the submissions. 
Thank you. 

James Wolffe: I should say immediately that I 
entirely support the appropriate use of ADR 
throughout the court system. However, I am afraid 
that I cannot let Lauren Wood’s point about the 
normalisation of sanction for counsel pass. The 
starting point ought to be that advocacy is a 
specialist professional skill. That is why we require 
our members to undergo a course of intensive 
training in the skills that we consider appropriate to 
fit them for their professional task. Litigants need 
effective representation, whatever court or tribunal 
they are in. Perhaps unsurprisingly, that is the 
starting point from which I view matters. 

The Convener: We have heard an awful lot 
about the importance of counsel in the sheriff 
court. Some might say that your point is about 
self-interest and to do with income. It is a point 
that people would make, so I put it to you that the 
loss of fee income for counsel, which I understand 
is already a pressure for them, would be even 
greater and that therefore it is for reasons of self-
interest that you come here today as the trade 
union leader for the bar and argue its corner. 

James Wolffe: I entirely recognise that I am 
vulnerable to the comment, “He would say that, 
wouldn’t he?” It is absolutely right to say that, 
unless one is careful, a feature of the proposals 
will probably be that they will have a significant 
impact on the independent bar in Scotland. That 
will probably happen in any event, and I do not 
shrink away from that point. However, you should 
not listen to me; instead, you should look at the 
submissions that the committee has received from 
the Educational Institute of Scotland, the union 
movement and Clydeside Action on Asbestos. In a 
sense, I am quite content to allow them to provide 
evidence on the benefits that, with regard to who 
might represent them, they perceive in having 
access to skilled representation through the use of 
counsel. 

The Convener: Mr Tyler wants to make a point. 

Fred Tyler: I just want to make it clear that the 
Law Society does not consider that automatic 
sanction for counsel should be available in the 

sheriff court. However, for reasons of equality of 
representation and the ability of litigants to be 
properly represented in appropriate cases, 
sanction for counsel, at an appropriate stage and 
with an appropriate test, should be available. 

The Convener: But not the test that is on offer. 

Fred Tyler: It depends how the test is applied. 
At the moment, it is almost automatic that sanction 
for counsel is applied for in the sheriff court for 
anything that is reasonably complex. The question 
is whether, in the new world, the test will be 
applied in the same way. I have gained the 
impression that the intention is to apply it far more 
stringently such that counsel will be sanctioned on 
fewer occasions. 

John Finnie (Highlands and Islands) (Ind): 
Good morning, panel.  

I have a question for Ms Wood. Your written 
submission refers to the need to follow 

“design principles with accessibility for users as the primary 
consideration.” 

You touched on the issue earlier—perhaps it is not 
something that will be covered in the bill. Can you 
expand on that?  

Your submission also states that “non-court 
settings” should 

“foster the easy promotion of peripatetic Summary 
Sheriffs”. 

Why is that important? 

Lauren Wood: Many of the issues that will 
come before summary sheriffs will involve lower-
value claims. Some housing issues will go to the 
tribunal, but other housing issues will remain part 
of what summary sheriffs will deal with. 

We have a vision of how a summary sheriff 
should practise in the best interests of users of the 
system, part of which is that they should sit outwith 
court buildings. That would avoid the situation that 
arises at Edinburgh sheriff court, where someone 
who raises a claim to get their £400 back for a 
fence has to go through metal detectors and past 
criminal courts, which is a very daunting 
experience, and would mean summary sheriffs 
sharing premises with, for example, tribunals or 
perhaps even village halls up north. 

The Convener: I recognise the significance of 
“up north” in what your say. John Finnie will be 
delighted with that mention of the Highlands and 
Islands. 

Lauren Wood: Or the Borders, of course. 

The Convener: It is all right—I do not need that, 
but John Finnie does. 

Lauren Wood: If there were part-time summary 
sheriffs, the need for housing issues in rural areas 
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to be dealt with by the sheriff sitting half a day in 
one place and half a day in another place 50 miles 
away could be facilitated. For example, a 
summary sheriff who was employed one day a 
week could sit for half a day in Ballater and half a 
day in Stonehaven. That new approach would take 
justice to the people, rather than things being the 
other way round, and we would very much support 
it. 

The Convener: When we carried out work on 
sheriff court closures, we put to the cabinet 
secretary the point about a sheriff being able to 
decide on a more suitable place to hear evidence, 
to hear a proof or whatever. I think that it was 
agreed at some point that there would be such 
flexibility. Perhaps John Finnie can remind me 
about that. 

John Finnie: I do not recall any agreement 
being quite that firm, convener. As Ms Wood said, 
an attitudinal change is required and would need 
to be built on. 

The Convener: Yes. 

Lauren Wood: Such an attitudinal change 
would also greatly underpin the inquisitorial 
approach. As we outline in our submission, we 
envisage summary sheriffs sitting without wigs and 
gowns. That has not happened in the small claims 
process. 

Julia Clarke: I think that the consumer vision, in 
particular for small claims, is that the system 
should be easy to access. 

John Finnie: Mr Tyler, in your submission you 
mention the proposed abolition of honorary 
sheriffs. 

Fred Tyler: Yes. I think that the concern is that 
in rural communities, where there may be a single 
sheriff, a part-time sheriff or a summary sheriff 
may not be available. If an honorary sheriff is not 
available, that will reduce the provision of swift 
justice for the local population when it is required. 

The Law Society’s position is that we favour the 
retention of honorary sheriffs who are legally 
qualified, so that that facility would be available. 
Our proposal is cost neutral, because my 
understanding is that honorary sheriffs do not 
receive any remuneration. 

Christian Allard (North East Scotland) (SNP): 
First, I ask the Faculty of Advocates for 
clarification. You said that clients have a choice 
about whether to go to the Court of Session or the 
sheriff court. The firms that you represent must 
provide advice. What criteria do they use to advise 
clients on which court they should go to? 

James Wolffe: Currently, the client has a 
choice for any case above £5,000. I should say 
that I do not personally practise in the field of 

personal injury, so others might be better able to 
advise you on that aspect.  

The first point to bear in mind is that clients will 
first of all go to their solicitor, who will take a view 
as to whether it is necessary or appropriate to 
involve counsel. The solicitor will advise the client 
on the pros and cons of litigating in the sheriff 
court and in the Court of Session. For example, in 
the commercial field I would expect clients to be 
told about the relative cost implications and 
relative benefits of the Court of Session having an 
experienced commercial court, which has 
specialist judges who apply procedures that are 
intended to be business friendly. 

It is absolutely right to say that, in the context of 
personal injury work, firms that represent personal 
injury claimants will routinely bring cases in the 
Court of Session, no doubt for a whole variety of 
reasons, including the benefits of the procedure 
there and the economies of scale that they can 
secure by litigating in a single forum—although, as 
I said, you would be better to ask somebody else 
about the details. 

11:00 

I think that that is one of the reasons why there 
is a desire to shift personal injury cases into a 
national personal injury court, which is intended to 
replicate the same benefits of a centralised centre 
of excellence in personal injury work. That is all 
very well, but the question that I am posing is 
whether those benefits will actually be secured if 
the national personal injury court is not properly 
resourced and if a key ingredient in what makes 
the Court of Session work—the involvement of 
counsel—is taken out of the picture, or at least is 
not used in quite the same way.  

Fred Tyler may be able to say more about that.  

Fred Tyler: I am a personal injury practitioner 
and it is not my practice to raise low-value cases 
very often in the Court of Session—my cases in 
the Court of Session tend to be higher value.  

The principal reason for raising personal injury 
cases in the Court of Session is that the system is 
extremely efficient under the rules that were 
formulated by Lord Coulsfield some years ago. We 
have an experienced bar, an experienced bench 
and experienced personal injury lawyers based in 
Edinburgh. There is little judicial involvement in 
personal injury cases because 98 per cent of them 
settle—it is rare that a case has to come before a 
judge. There is also a relatively predictable 
outcome in Court of Session cases.  

As James Wolffe says, the idea is that the new 
personal injury court should replicate that efficient 
system and at lower cost. That is to be 
commended; the problem is that we do not know 
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where the personal injury court will be. It has been 
suggested that it may be in Edinburgh or in 
Glasgow, but we do not know how that will work. 
We do not know, for example, whether solicitors in 
Aberdeen would prefer to use a centralised 
personal injury court or a specialist sheriff in their 
own court. If there are specialist sheriffs dotted 
around the country, the predictability of outcome 
and consistency of decisions will not be the same 
as it currently is in the Court of Session.  

I am not arguing for a minute that we should 
leave matters the way they are, but there are 
some concerns that the new personal injury court 
may not be able to replicate the current efficient 
system in the Court of Session. 

Christian Allard: I would like to press that 
point. To what extent is the possible settlement 
figure a criterion for deciding where a case should 
be taken? Is that the reason why you propose a 
figure of £50,000?  

Fred Tyler: At the moment, the decision on 
whether a case goes to the sheriff court or the 
Court of Session is quite straightforward. If the 
value is under £5,000, it must be in the sheriff 
court. Many practitioners will routinely raise 
relatively low-value cases—between £5,000 and 
£10,000, for example—in the Court of Session, 
because of the efficiency of the system. 
Settlement sums tend to be much less than the 
sum sued for, and it is the sum sued for that will 
determine in which court the proceedings are 
raised. At the moment, as a solicitor instructed by 
the client, if I consider that the case is worth 
£6,000, I am at liberty to raise it either in the sheriff 
court or in the Court of Session.  

The Convener: There are other things that we 
should have asked you about, Mr Tyler, so after 
Mr Wolffe’s next comment I would like to ask 
something completely different.  

James Wolffe: I wonder whether I might just 
make an observation on Mr Allard’s question. 

Fred Tyler is absolutely right to say that the 
criterion in the first instance will be the sum sued 
for and that the settlement may be much less than 
that. In our submission, we start from data about 
the settlement figure and identify the proportion of 
cases at certain settlement figures that can be 
excluded from the court. I recognise immediately 
that the sums sued for in those cases might have 
been significantly higher—that may be an issue in 
identifying the appropriate figure. 

I point to the fact that the bill contains 
mechanisms under which judges are to be 
directed to remit cases to the sheriff court if they 
take the view that the value is lower than the 
exclusive competence. There are also signals that 
the rules on expenses will be used to discourage 
cases that should not be brought in the Court of 

Session from being brought there. It is a matter of 
judgment whether one thinks that those measures 
will be, in and of themselves, sufficient to have 
that effect or whether we should go for a higher 
figure. I set out the faculty’s position in the written 
evidence. 

Christian Allard: I have another question for 
CAS, convener. 

The Convener: I want to follow up on Mr 
Wolffe’s point that different judgments will perhaps 
be made by different sheriffs if people decide to go 
to a specialist sheriff for a personal injury case 
rather than to the specialist personal injury court at 
the sheriff court level. Will the sheriff appeal court 
not remedy that issue to some extent—perhaps 
not immediately, but in due course—in that 
decisions on any appeals that are taken will be 
applicable Scotland-wide? As I understand it, at 
present the sheriff principal’s decision applies only 
within the sheriffdom. 

Fred Tyler: The difficulty is that only a small 
number of cases will ever reach the sheriff appeal 
court, just as, at present, only a small number of 
cases go to the inner house of the Court of 
Session. At present, the judges of the Court of 
Session all sit in the same place and they no 
doubt confer in relation to the cases that come 
before them. The specialist bar and specialist 
solicitors are all based in one place. Our concern 
is that, if there are little pockets of specialism in 
different places in the country, there will not be the 
consistency that we have at present in the Court of 
Session, which we would like to see replicated in 
the personal injury court if it operates as is 
intended. 

The Convener: So the sheriff appeal court will 
not be a remedy— 

Fred Tyler: I do not think that it will resolve all 
the problems, although it may resolve some 
issues. It is certainly of benefit that the decision of 
the sheriff appeal court will be applicable 
throughout the country, as that means that it will 
be binding on all sheriffs as opposed to the current 
position in which the sheriff principal’s decision 
binds only the sheriffs within his sheriffdom. 

The Convener: Okay—thank you.  

John Pentland wants to come in next. 

John Pentland (Motherwell and Wishaw) 
(Lab): I understand that the Faculty of Advocates 
does not agree that there should be a court for 
appeal. You might want to give your reasons for 
that, but I wonder whether that approach would 
have any European Court of Human Rights 
implications. My understanding is that, if a person 
is making an appeal, they go from the sheriff court 
to the Court of Session and then they can go to 
the European Court of Human Rights. 
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James Wolffe: You are absolutely right to say 
that the Faculty of Advocates, in its written 
evidence, expresses reservations about the 
introduction of a sheriff appeal court. The oddity is 
that, as I understand it, it will usually sit as a bench 
of one and that, as Fred Tyler observes, that one 
will in effect be writing the law for the whole of 
Scotland within the shrieval system. There will be 
a possibility of an onward appeal to the inner 
house, but it will be through a narrow gateway. If 
someone gets to the inner house, they will have 
the possibility of a further appeal to the UK 
Supreme Court; once they have done all that, 
certain cases may go to the European Court of 
Human Rights. 

I do not see any particular implications for the 
European Court of Human Rights, but I suppose 
that one might ask whether it makes sense in a 
relatively small country such as Scotland to set up 
two parallel appeal structures rather than routing 
all appeals to the supreme court of Scotland—to 
the inner house. 

The Convener: I take it that you would prefer to 
have three judges for the sheriff appeal court, 
which was Lord Gill’s proposal. 

James Wolffe: One of the traditional occasional 
objections to the current process for appeal to the 
sheriff principal has been that it involves one judge 
deciding appeals on decisions from another single 
judge. Ordinarily, one might think that having a 
larger bench in an appeal court is a good idea. 

The Convener: I will take Christian Allard’s 
supplementary question, but then I really want to 
move on. We have another panel after this one—I 
am very sorry that we are so pressed for time.  

Christian Allard: I just have a quick question 
for Ms Wood. You talked about the vision of what 
the bill should be about. Do you think that the idea 
would be to have more people representing 
themselves? Will the bill bring that idea to fruition? 

Lauren Wood: That picks up on something that 
Julia Clarke talked about earlier, which we very 
much support in relation to the lower-value claims 
in particular.  

It is not easy to bring a claim if you are a party 
litigant and something has gone wrong with, for 
example, the work that a joiner has done in your 
home. The process is not simple; there are 
complex forms to fill out. People might normally be 
able to deal with these things but, when they have 
a crisis in their life that leads them to go to the 
court for a resolution, the fact that they have been 
affected by something so deeply makes it even 
more difficult for them to fill in forms and follow the 
rules of court. 

Christian Allard: So you see access to justice 
as being different from access to a solicitor. Being 

able to represent yourself would be a better way of 
accessing justice. 

Lauren Wood: Yes, particularly in what will 
become the simple procedure. The rules for the 
simple procedure should be very easy for people 
to follow. We also envisage an information system 
as part of the justice digital strategy, which would 
include toolkits to lead people through the process 
and outline other pathways that they could go 
down. People do not necessarily want to go to 
court. It is really important that, as part of these 
reforms, other options—such as alternative 
dispute resolution, mediation and online 
arbitration—are embedded in the system and 
made available to people. There are a lot of other 
options that people could use. 

The Convener: I would like you to expand in 
writing on your views on in-court advisers, which 
can provide clarity to and help party litigants. 

Lauren Wood: Certainly. 

The Convener: We have one final question 
from Elaine Murray, which is on an important 
point. 

Elaine Murray: Currently, there is no time limit 
for judicial review. The bill proposes a three-month 
time limit, with judicial discretion to depart from 
that. Some witnesses have said that that is too 
short. I invite comments on that. 

Fred Tyler: The Law Society’s position is set 
out fairly clearly in our written submission. The 
concern is that a three-month period would be 
insufficient to enable litigants to do the necessary 
work and to obtain the funding that they require to 
put in place before they can go to court. 

There are a lot of judicial reviews in which 
claimants have to apply for legal aid. Legal aid 
applications tend to be fairly lengthy. For the 
application to be granted, a certain degree of 
preparation requires to be carried out. Not all the 
preparation that would be required for presentation 
of the application for permission would be done at 
the stage of applying for legal aid, so the case 
would be front-loaded by the legal aid application 
and the necessary information for that. Only after 
that would it be possible to put together the case 
for making an application for permission to the 
court. 

There are a number of other issues, which we 
have set out in our written submission. If I can 
expand on the issue further, I will be happy to 
respond in writing. 

The Convener: That would be very helpful—
thank you.  

Mr Wolffe, I do not know whether the faculty 
took a view on that issue. 
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James Wolffe: The faculty has not expressed 
any view, but I will offer a couple of observations. 
First, we have a very low incidence of judicial 
review applications in Scotland compared with the 
position in England and Wales. It is not evident 
that we have a particular problem with judicial 
reviews being brought that should not have been 
brought.  

On the particular issue of time limits, there is a 
place for controlling judicial review applications on 
the ground of delay or the passage of time. The 
rules that are applied, which are based on the 
common law doctrine known as mora, do not work 
well in the context of judicial review for a variety of 
reasons. That is a sound justification for statutory 
control in relation to a case that is brought after an 
inordinate period or after such a period that would 
prejudice in some way the proper administration of 
the system. 

Concerns are being expressed about the 
proposed three-month limit. That is a very short 
time relative to other time limits that we have in 
our system. Indeed, other written submissions 
provide evidence about whether that time limit can 
be applied to all cases, bearing in mind the 
importance of judicial review as the mechanism by 
which Government and public authorities are held 
to account in the courts. 

The Convener: You do not want to nail your 
colours to the mast by proposing an alternative 
time limit. 

James Wolffe: Given that the faculty has not 
expressed a view, I will not offer one. 

The Convener: You cannot offer a view. It was 
unfair to ask that question. 

James Wolffe: Not at all. 

The Convener: I thank all the witnesses for 
their evidence. If, having sat and heard the 
evidence, you are itching to tell us something that 
you did not have the opportunity to mention, 
please write to us with supplementary evidence. 

11:17 

Meeting suspended. 

11:23 

On resuming— 

The Convener: I welcome the second panel to 
the meeting. I was trying to work out how I refer to 
three sheriffs. Should that be a trio or a 
triumvirate? I do not know. In any case, I very 
much welcome Sheriffs Liddle, Wood and 
Pettigrew, all of whom are representing the 
Sheriffs Association. I thank you for coming. 

I go straight to members’ questions. 

Elaine Murray: I invite your comments on a 
question that I asked the previous panel about the 
concerns over the workload implications for the 
sheriff courts. Is the bill sufficiently well resourced 
to tackle any additional pressures that might arise 
as a consequence of its provisions? In particular, 
will it be sufficient to have only two sheriffs in the 
proposed personal injury court and to bring in 
summary sheriffs only when other sheriffs retire or, 
in order to be successful, will the proposals need 
to be better resourced?   

Sheriff Lindsay Wood (Sheriffs Association): 
The bottom line is that we need to be resourced 
properly, because more business will come our 
way. We are happy to take it, but we need to be 
resourced. 

It is difficult to work out what the landscape will 
be in the next few years. We provide a public 
service and the public deserve a good service, so 
there is no point in overloading us such that we 
cannot do the work. We are kind of busy right now 
with what we do. 

The advent of summary sheriffs will change 
things for sheriffs. Summary sheriffs will do at a 
lower level a lot of the work that we do now. By 
and large, sheriffs will do just solemn work, proofs, 
debates, fatal accident inquiries and family work. 
We will also have the opportunity to do appellate 
work. We are happy to do the work, but we must 
not be overloaded, because that will backfire. 

The Convener: Will you expand on what being 
properly resourced means? 

Sheriff Wood: I am talking about time to do the 
work that is required of us. A lot of the work that 
we do is volume work, which will by and large be 
taken away from us—that includes summary crime 
work, civil stuff and small claims. We will have the 
chunkier stuff to do and we will have to be given 
the time in which to do it. It is difficult to be more 
specific than that. 

Elaine Murray: The proposal appears to be that 
summary sheriffs will replace, rather than be 
additional to, existing sheriffs. 

Sheriff Wood: Yes. We have 141 sheriffs, and 
that number will come down in time. It might take 
10 years to have the right complement of sheriffs 
and summary sheriffs. I am not quite sure how that 
will play out and the situation will vary from one 
court to the next. I sit in Glasgow, where I can see 
that there will be so many sheriffs and so many 
summary sheriffs. It is a wee bit more difficult to 
work out whether a one-person court will have a 
summary sheriff or a sheriff. It is interesting. 

The Convener: I hope that the camera was on 
you when you said that—I am sure that it was. 
Your mannerisms and facial expressions spoke 
volumes. 
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Does any other sheriff wish to give us general 
views? 

Sheriff Colin Pettigrew (Sheriffs 
Association): I endorse what Sheriff Wood said. 
The question is whether the resources will be 
available to front load the system, to pinch a 
phrase that Mr Tyler used. As I read the bill and 
the proposals, the idea is not to front load the 
system but to progress. 

I agree with Sheriff Wood that we are probably 
looking at a 10-year span. The bill is not for 2014 
but for 2030 and 2040. We do not want to do such 
reform often, so the bill looks at the long term. It 
will not solve the problem tomorrow, but it might 
solve the problem in five years’ time. If the aim is 
to solve the problem more quickly, resources will 
have to be found. We have no control over the 
resources; we operate within the parameters that 
we have. However, we recognise that if we are 
simply substituting a new summary sheriff for a 
retiring sheriff, the change will necessarily take 
time. 

In the meantime, if work comes down from the 
Court of Session to the sheriff court, that will 
create a load, which will require man management 
by the Court of Session and by the sheriffs 
principal in deciding how much can come down. 
The powers might exist, but the change might not 
be as quick as the public or the committee wishes. 

Sheriff Gordon Liddle (Sheriffs Association): 
I will expand a little on what my colleagues have 
said. If summary sheriffs were being created to 
exist alongside sheriffs and split the workload, if 
the workload was to stay as it is and if other things 
were equal, one would assume that no further 
resources were required and that we could 
operate within the resources that we have. 
However, there are severe difficulties at the 
moment in relation to summary trials, which are 
being set for months ahead, and in relation to 
quite a lot of other business, which the resource is 
not available to meet. 

It is obvious that the more complex the work—I 
refer to solemn as opposed to summary criminal 
business and to civil cases whose value is 
greater—the more time it will take. That has 
traditionally been the case. For example, a 
summary trial can be through in half a day, but we 
might get through only two solemn trials a week. It 
is just a matter of fact that the more complex the 
business, the more time is taken up. We welcome 
the shift of business coming down to our domain 
from the Court of Session and the High Court, but 
it means that more work will come our way. That is 
why we need more resources—more sheriffs, 
more court time and more courts. 

11:30 

The Convener: If you think that this point is not 
relevant, please do not respond to it. However, it 
would be useful for the committee to know 
whether a busy urban sheriff court handles 
business in a different way from a rural sheriff 
court. Sheriff Wood is a Glasgow sheriff. Where do 
you sit, Sheriff Pettigrew? 

Sheriff Pettigrew: I think that you will find that 
we are all urban sheriffs, albeit in different 
jurisdictions. I am in Paisley, but Paisley buddies 
would say that that is a long way from Glasgow. In 
reality, the boundary is sometimes very fine. For 
example, it runs down the middle of the Gap store 
in the Braehead shopping centre. 

To be serious for a second, though, we are a 
smaller court. Glasgow sheriff court is obviously a 
much bigger court. I therefore have some 
experience of running a court that is slightly 
smaller, which brings its own difficulties with it. 
Under the new proposals, we are to be a jury 
centre, which will attract business. However, we 
will also have to continue to deal with lower-level 
claims. Undoubtedly, like Sheriff Wood’s court, my 
court will in the fullness of time have sheriffs and 
summary sheriffs, which will ultimately be a 
question of management. I think that there will be 
a management role for the sheriff in that 
environment to manage how the jurisdiction is 
divided between the sheriffs and the summary 
sheriffs. We might come back to that point later 
on. 

Where there are concurrent jurisdictions, 
though, somebody must allocate the business. It 
will not be possible for the sheriffs principal to do 
that, given all their other responsibilities. In my 
view, it will have to be done by a senior sheriff, 
who will be able to look at the way in which the 
business is planned and, with the sheriff clerk’s 
assistance, allocate it across the board. 

The Convener: Are you based in Edinburgh, 
Sheriff Liddle? 

Sheriff Liddle: I am. I have covered just about 
everything that a sheriff would be expected to 
cover, as I have nearly 14 years’ experience as a 
sheriff. I have had a specialism in the family court 
for about a year and a half, but I am no longer 
doing that. 

The Convener: That is interesting. Obviously, 
there is a big range in what the different courts do. 
I once went to Selkirk sheriff court, which is small. 
All the criminal work was taken first, but I was 
sitting there expecting it to be like Edinburgh 
sheriff court, which has separate courts. There is a 
big range in what happens in different courts. 

Sheriff Wood: Absolutely. Glasgow is an 
example of that. Summary sheriffs will come in 
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only as sheriffs retire, and that is why it will take 10 
years. We then have to get the balance right to 
meet the workload. I know that we are talking 
about civil stuff, but we expect that in time we will 
be given increased sentencing powers, which will 
mean that a lot of the High Court work will come 
into the sheriff court. 

Elaine Murray: Given what you said about 
change having to happen over time, should the 
increase in the exclusive competence threshold for 
things such as personal injury cases be introduced 
more gradually, or in a staged manner, in order to 
ameliorate the situation? 

Sheriff Wood: I do not think that that needs to 
be staged. That will be done by sheriffs. We need 
to identify the sheriffs with the right expertise and 
specialism to man the personal injury courts. 

Elaine Murray: But some of that will be done by 
specialist sheriffs in the other courts. 

Sheriff Wood: Yes. In Glasgow, as in 
Edinburgh, we have specialists. I am a specialist 
sheriff who has done a commercial court and I 
have been sitting as a drugs court sheriff for 10 
years. However, that is not all that we do in 
Glasgow. We all do other things. I am all for 
specialism and expertise, but we must watch that 
we do not de-skill people through that. If a sheriff 
becomes just a one-trick pony, it is difficult to put 
them elsewhere where they will need to be a bit 
more rounded. 

Margaret Mitchell: Leaving aside the issue of 
resource, you have mentioned time and case 
management. Is there a concern about the estate, 
given the intention that courts will close? Three 
courts have already closed, and three will go in 
May and four in January. 

Sheriff Wood: There are mixed views on that. 
We have absorbed the district court into Glasgow 
sheriff court, and that has put pressure on the 
building. There is the same amount of business, 
but there is more going on and there are only so 
many courtrooms. 

We have concern about some of the courts that 
are shutting down, but that concern is not so much 
about the fact that they are shutting down as it is 
about whether the courts that the business is 
going to can absorb the work without that pushing 
back dates and it taking longer for people to get to 
hearings and to justice. 

Sheriff Liddle: I agree with that. There is 
concern about the courts estate. Edinburgh sheriff 
court is a case in point, because we are having to 
pick up the work of other courts that are being 
closed. For example, we do not know how the 
work of Haddington sheriff court is going to fit in. 
At the moment, we are pretty much full and that is 
a concern. If the personal injury court were to 

come to Edinburgh sheriff court—there are sheriffs 
here with experience in personal injury law going 
back many years—it is hard to see how that could 
be accommodated within the building. Therefore, it 
might have to go elsewhere. 

Sheriff Wood: The Court of Session, for 
example. 

Sheriff Pettigrew: In Paisley, we also house 
the district court and we are almost invariably 
running the full nine courts for five days a week. It 
will be a question of management. If we are to act 
as a jury centre, which is the plan, there will be no 
juries in Greenock—all the juries from Greenock 
will come to Paisley. Whether the criminals will 
come up the M8 is a moot point, as is the issue of 
whether the witnesses and jurors will come. If we 
take out the three courts that are capable of 
holding jury trials at the moment, they will not be 
available for something else. A court such as the 
one that I was in yesterday, in which there were 50 
accused appearing, requires a big room; otherwise 
they will be milling about the public concourse and 
there will be issues of public safety. 

I was interested in the comment that the lady 
from Citizens Advice Scotland made in the 
previous evidence session. In an ideal world, we 
would separate the criminal from the civil, but that 
is not possible in the estate that we have. We will 
have to try to ensure as much division as possible 
in the building. If the only time that someone goes 
to court is as a civil litigant and they meet some of 
the—shall we say—more regular customers there, 
that will not be conducive to access to justice. 

There are concerns purely about the estate. I 
am told that models have been run, and I have no 
doubt that the SCS is working on that. However, it 
is a management situation that will be dictated by 
volume of business. 

Alison McInnes (North East Scotland) (LD): I 
have a couple of follow-up questions before I 
come to my substantive questions. 

Sheriff Pettigrew, you will also have heard 
Citizens Advice Scotland say that it is looking for a 
more innovative and accessible approach from the 
new summary sheriffs. It has suggested that they 
might sit in the evenings, at weekends and in non-
court settings. How do you respond to that? 

Sheriff Pettigrew: The easy response would be 
to say that I am a sheriff and I am not going to be 
a summary sheriff, but that would be a bit glib. If 
summary sheriffs made themselves available as 
practitioners on a part-time basis, they would be 
likely to be more available to sit outwith what you 
would call the normal court hours and in buildings 
other than the courthouse. I understand that we 
must try to make the maximum use of the estate 
that we have. In that situation, we would be trying 
to run a system that was of assistance to the 
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litigants. At the moment, in my jurisdiction, if a 
sheriff is handling a summary cause or a small 
claim, they have to be available on a Friday. For 
obvious reasons, I have had to discharge cases 
on a Friday because litigants—quite properly 
because of their religious observance—have not 
been able to attend court on a Friday and have 
wanted to be elsewhere. Those are management 
issues that would need to be looked at. 

The summary sheriff offers flexibility, particularly 
if he or she works part time. The other issue is that 
if he or she—particularly she—is able to work part 
time, that may open up the judiciary and make it 
more diverse than it is at the moment. Sheriff 
Liddle and I were at a conference on judicial 
diversity last week, considering the role of people 
other than what one might call the traditional 
middle-class male— 

The Convener: Well, looking at you—
[Laughter.] 

Sheriff Pettigrew: I accept that criticism, 
convener. It is about opening up the judiciary. On 
the question of sitting outwith the normal court 
hours, I point out that there will be sheriffs with 
family or care responsibilities. We are now of an 
age when we might not have family 
responsibilities, but we might have responsibilities 
for senior relatives. 

The Convener: Sheriff Liddle is not agreeing 
with you on that. 

Sheriff Pettigrew: With responsibilities for 
elderly relatives, the issue is not necessarily 
gender specific, but options would be available if 
we took things outside court hours. 

Alison McInnes: I would be astonished if the 
gender imbalance in the judiciary was down to 
there not being enough part-time roles. There is a 
whole lot more at play than that, but I accept the 
point. 

Sheriff Pettigrew: If I gave that impression, it 
was misleading. I was not suggesting that. I was 
simply saying that that would be one advantage 
that would be available. I am not for a minute 
suggesting that that is in any way the sole reason. 
I agree with you. 

The Convener: I am looking at the gender 
balance round the committee table. It would have 
been 5:4 if Sandra White had been here today. 
We do quite well in the Parliament, in the 
committees, anyway. That is irrelevant, but I just 
thought that I would say it. 

Alison McInnes: Do the other sheriffs have any 
comment to make on the suggestion from Citizens 
Advice Scotland of meeting outwith— 

Sheriff Wood: There is nothing wrong with the 
suggestions, which are good suggestions. It is just 

a matter of finding the funding to do that sort of 
thing. It would mean taking things outwith the 
traditional court estate. 

Alison McInnes: I have a further follow-up 
question. You have said that you foresee 
implementation taking 10 years. We are therefore 
talking now about something that will be 
implemented in 2024. Is that ambitious enough? Is 
it possible to future proof things that far ahead? 

Sheriff Wood: I think so—but it is not 
something that can be done tomorrow. Although 
there are some aspects where we can just flick a 
switch, we cannot do that generally. We are all for 
a third tier of judiciary, but the changeover cannot 
just happen like that. It takes time, because there 
are people in place. I suppose that one approach 
would be to offer packages to sheriffs to go early. 
That might accelerate things. 

Alison McInnes: I have a couple of other points 
to make about summary sheriffs. First, the Sheriffs 
Association has expressed concern about the 
terminology. Perhaps it would be worth exploring 
why there are concerns about that and what 
confusion there might be. 

Secondly, since the Gill review, the exclusive 
jurisdiction of the new summary sheriffs has 
expanded into areas around family law and the 
Children’s Hearings (Scotland) Act 2011. Are you 
happy with that increase in the jurisdiction? 

Sheriff Wood: I do not have a problem with it. It 
was either Gordon Liddle or Colin Pettigrew who 
raised the matter earlier. We will have concurrent 
jurisdiction on everything that summary sheriffs 
do. In family law, for example, we do not need to 
do everything; some things can be done at a 
different level by summary sheriffs. Some things 
are particularly important, however. There are 
complex matters such as the removal of children 
and things that really matter—real family matters. 
A system should be devised whereby the public 
can get the best service for those tricky things 
through sheriffs dealing with them. 

Sheriff Liddle: I will make one comment based 
on my family law experience. For the most part, 
one would say that child welfare hearings, for 
example, are fairly straightforward and could be 
dealt with by a summary sheriff, who, after all, will 
have 10 years’ experience, which is the same as 
what we have to have. However, there are cases 
that unexpectedly raise some very difficult 
questions of law, and which become complex. It is 
hard to identify those cases in advance. A case 
might introduce cross-border law, for instance, 
with regard to the relocation of a child. We do not 
know when such a situation might arise. I suggest 
that there will be cases that you want someone 
other than a summary sheriff to deal with, because 
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of their complexity or importance, including their 
importance in setting down a precedent. 

The difficulty then is how to identify a complex 
case that should go to a sheriff and who has 
responsibility for routing it to a sheriff. I am talking 
about gate keeping, and it seems to me that one 
way of dealing with that is to place the gate-
keeping role, if there is one, with the senior sheriff, 
who would then be in a position to stream 
business that really does not need to be dealt with 
by a senior sheriff, and to identify business that 
does require to be dealt with by a more senior 
sheriff.  

11:45 

The Convener: If a case has gone to a 
summary sheriff and it then transpires, during the 
course of evidence, that it is much more complex, 
can it then be remitted further up to be dealt with 
by a sheriff? I should know that, but I do not. It 
seems to me that it would be quite difficult if part of 
the evidence had been heard by one sheriff and 
then the case was moved on to another sheriff.  

Sheriff Wood: We may have been talking down 
summary sheriffs too much, and I apologise if that 
is the impression that has come across. It may 
well be that the summary sheriff is comfortable 
and at ease with family matters, and may have a 
background as a solicitor or advocate in family 
matters.  

I am not sure, and I cannot give you chapter and 
verse, but I am sure that there will be an 
opportunity to remit in certain cases.  

The Convener: The interventionist approach 
was referred to. Do you really act as referees, or 
do you sometimes find yourselves in that position 
anyway, without it being in legislation?  

Sheriff Wood: I have been doing that for years.  

The Convener: I suspected that.  

Sheriff Wood: It works, I think. Some sheriffs 
are uncomfortable doing that. To some extent, it 
depends on your personality whether or not you 
can grasp things and bang people’s heads 
together in a gentle fashion. 

The Convener: My goodness, you are scary. I 
am getting scared. I do not ever want to be in front 
of this man on the wrong side of the box.  

Sheriff Pettigrew: In the small claims courts, 
and to a lesser extent in the summary courts, the 
existing rules provide for us to be interventionist. 
On days when we are sitting, we are encouraged 
to become involved with two-party litigants, who 
tend to think that a case is about X when in reality 
it is probably about Y. They may never have heard 
of Y or have any concept of the legal parameters 
involved, so you have to assist them.  

Speaking personally now, not on behalf of my 
colleagues, I have a slight concern about the bill; it 
is to do with the simplified procedure. As I read it 
at the moment, it talks about negotiation between 
the parties. I have no difficulty in assisting parties 
to present their case, in becoming interventionist 
or in trying to identify the issues and then leaving 
the parties to tease them out, and I have no 
difficulty in asking questions, as I do frequently in 
proceedings, to try to assist parties. However, I am 
not negotiating, because I have to maintain 
neutrality.  

My only concern about the use of the word 
negotiation is that it is more applicable to a 
mediation situation, and if it is important and 
relevant there are in-house mediators, as previous 
witnesses said, to whom one can refer cases. 
They are not available in every court, but they are 
available in numerous courts. There could be 
issues if the judge—whether you call him a 
summary sheriff, a sheriff or whatever—were to 
negotiate, because a person who does not get the 
result that they want could then ask to what extent 
the judge was independent, and that could reveal 
a plethora of unnecessary appeals to the sheriff 
appeal court.  

Sheriff Liddle: The phrase used in the new 
provision is “negotiate with”, and although that is 
only a small difference, there is a massive 
difference between negotiating with and facilitating 
negotiations between. I think that facilitating 
negotiations between is something that those who 
have taken a judicial oath would be comfortable 
with, because you can do that and still maintain 
impartiality, and ultimately deal with a decision if 
the negotiations fall through. However, if you have 
crossed over to being involved in negotiations, it 
would be difficult for that judge to move on and to 
make a decision impartially having been involved 
in the actual negotiations. 

John Pentland: I want to go back to the 
resource implications. On the surface, it appears 
that a high volume of work is coming the way of 
the sheriff courts. Sheriff Wood said that he 
welcomes the new business. If the funding is not 
available to cover start-up costs and to allow you 
to carry out the work, might our court service go 
into meltdown or crisis? 

Sheriff Wood: We should remember that we 
are going to lose a lot of business to the summary 
sheriffs. It is difficult to evaluate the size of what is 
coming in against the size of what is going out. 
That is my concern. We are pretty full on all the 
time so, if what comes in is more than what goes 
out, the public and the court service will suffer. 
The difficulty is that we are not flicking a switch 
and bringing in a swathe of summary sheriffs—it 
will take time. Maybe that is a good thing, because 

470



4385  18 MARCH 2014  4386 
 

 

the system will bed down and we will understand 
how the mixing and matching will be done. 

I am not anxious about it. We just need to kind 
of suck it and see and learn from what happens. 
As I said, we welcome the changes, which will 
elevate our standing as sheriffs and give us the 
opportunity to do more challenging stuff. 

John Pentland: So you are giving the 
committee a guarantee that we will not have a 
court service in crisis. 

Sheriff Wood: I am not giving any guarantees, 
but I am happy to take on the work. 

John Pentland: Does Sheriff Pettigrew or 
Sheriff Liddle have any comments? 

Sheriff Pettigrew: I endorse all of what Sheriff 
Wood has said. The difficulty is that there are 
already individual pressures in individual courts. It 
would be naive to imagine that, in the short term, 
those pressures might not increase. I do not think 
that they will increase to the extent to which we 
have the cataclysmic effect that you suggest, Mr 
Pentland. It is a question of management. 
Ultimately, that comes down to sheriffs, sheriffs 
principal and the SCS managing the process in 
the best way possible. At the end of the day, we 
are all striving for the same result, which is access 
to justice for the public in a proper forum and in a 
reasonable time. 

The Convener: Sheriff Wood, you referred to 
the senior sheriff in a sheriffdom, who does the 
management and assessing. Is there such a post? 

Sheriff Wood: That is unofficial. In Glasgow, it 
is the person who has been the sheriff the longest. 
It does not make them any better. 

The Convener: Right. I just wanted to be clear 
on that—there is a sort of hierarchy. 

Sheriff Wood: Yes, but it is more difficult to 
have a senior sheriff when there is only one sheriff 
or two. 

The Convener: Well, if there was only one, they 
would de facto be the senior sheriff. 

Roderick Campbell: The financial 
memorandum states that the Government 
anticipates that 5 per cent of cases in the 
proposed sheriff appeal court will be heard by 
more than one sheriff, and 95 per cent of cases 
will be heard by just one sheriff. How do you feel 
about the proposals for the sheriff appeal court 
and how will they work in practice? 

Sheriff Wood: Again, we welcome the 
proposals on a sheriff appeal court. As you know, 
there is already a sheriff appeal court anyway, 
through the sheriff principal. A lot of the stuff that 
the sheriff principal does involves interlocutory 
appeals that really do not amount to much. It is for 

the sheriff principal to decide whether he needs to 
bring in somebody to assist him to do the meatier 
civil appeals. However, with criminal appeals, 
there is value in having one or two sheriffs who 
are experienced in criminal work sitting alongside 
the sheriff principal, who, as far as being a sheriff 
principal is concerned, will have done only civil 
work. Those sheriffs would assist the sheriff 
principal in dealing with the workload. 

The Convener: Does anyone else on the panel 
want to comment on the sheriff appeal court? You 
do not have to. 

Roderick Campbell: Can I ask a couple of 
other quick questions, convener? 

The Convener: Of course. 

Roderick Campbell: We have a written 
submission from Ailsa Carmichael QC, who is a 
part-time sheriff. She raises concerns about the 
place of residence requirements in the bill, which 
seem to enable the Lord President to make 
provisions on where a sheriff should be resident. 
As well as concerns about practicalities, she 
raises a concern on diversity grounds. Sheriff 
Pettigrew mentioned earlier that he and Sheriff 
Liddle were at a recent conference on judicial 
diversity. Do you have any comments on the place 
of residence requirements? 

Sheriff Liddle: The power to require a sheriff to 
live in a particular place is not a new power. This 
is a consolidation exercise, and there are other 
consolidation exercises that I think are properly 
identified as such, with the change of personality 
involved. 

I will give an example. Section 10 of the Sheriff 
Courts (Scotland) Act 1971 contains a power 
exercisable by the Scottish ministers to require a 
sheriff to move out of a sheriffdom and into 
another. Certain reasons are involved in that. The 
requirement may arise where a sheriff in another 
sheriffdom is ill, where a vacancy occurs or where 
the move appears to Scottish ministers to be 
expedient for any other reason, so there is a 
framework in relation to moving a sheriff from one 
place to another. On the back of that, it would 
have been open to require residence under a 
different provision. 

Under section 2 of the bill, the power to require 
a sheriff to move from one sheriffdom to another—
to another court, in fact—is moved to the Lord 
President on his own, but no criteria are set out for 
him to exercise that power. They might have been 
lost in translation or that might be intentional—I do 
not know. As well as the power to move a sheriff 
anywhere in the country, he has the power to 
require residence. 

In the most recent recruitment for sheriffs 
principal, the Lord President made it clear, in 

471



4387  18 MARCH 2014  4388 
 

 

exercise of a power that he has, that a sheriff 
principal has to live within the sheriffdom and has 
to be within an hour’s drive of the base court. I can 
tell you as a matter of fact that that has restricted 
applications, because there are people—in diverse 
situations, oddly enough—who simply cannot do 
that. 

On the ability to require a sheriff to live in the 
sheriffdom and the ability to move sheriffs, under 
the bill, the Lord President for some reason loses 
the protection that Scottish ministers have in using 
this really quite swathing power. Under the 1971 
act, if ministers decide that, for reasons that are 
clearly set out, they need to move a sheriff from 
one place to another, they cannot really be 
criticised for that as long as the criteria have been 
properly exercised. I do not see the Lord President 
being given the benefit of that comfort under the 
bill. The power is simply available and there are no 
criteria for exercising it. It is a pity that he might be 
placed in a position where is criticised and he 
cannot say, “I did this under these criteria.” That is 
true of any Lord President and not just the current 
one. 

However, the criteria may have been lost in 
translation. If so, there might be some comfort for 
part-time Sheriff Carmichael. 

Roderick Campbell: That is helpful. On the 
simplified procedure, we heard from the previous 
panel that the proposed £5,000 limit is too 
restricted and that, if we make the proposed 
changes, it should go up to at least £10,000. Do 
you have any comments on that? 

Sheriff Wood: I do not know whether it is for us 
to say what the privative jurisdiction should be. 
The jump from £5,000 to £150,000 is a big one 
and clearly has significant implications for the 
faculty in particular. 

12:00 

Roderick Campbell: No; I was talking about the 
simplified procedure. 

Sheriff Pettigrew: The same thing would apply. 
My concern about the simplified procedure is not 
the financial limit but the fact that most, but not all, 
of the housing cases will now be done in that way. 
We all sit in urban centres and have huge housing 
case loads, which will undoubtedly benefit from 
the simplified procedure. However, under that 
procedure, it will also take a lot of time to do that 
work. 

With respect, it is not for us as serving sheriffs 
to go into the policy of whether the figure should 
be £5,000, £7,500, £10,000 or whatever. I firmly 
believe—I think that we all endorse this—that, in 
the 21st century, the exclusive jurisdiction at 
£5,000 is inappropriate but it is not for us as a 

body to pitch a figure for where it should be. We 
will deal with what we are asked to deal with 
perfectly competently. 

Sheriff Liddle: I would add that £5,000 or any 
other amount is, of necessity, the arbitrary fixing of 
a figure. It does not necessarily reflect what 
happens in small claims summary cause courts. 
By that, I mean that the most difficult of legal 
questions can arise with £500 at stake. An 
example of that would be someone saying that a 
plumber turned up and did not do their job 
properly. All the lawyers know that that raises 
difficult questions in relation to professional 
competence under the Hunter v Hanley test, as it 
is known. 

The Convener: Thankfully, I do not know the 
Hunter v Hanley test. We will not ask you to 
expand on it at the moment. 

Sheriff Liddle: I can expand on it simply. One 
has to be able to prove that no person with the 
appropriate competence would have acted in the 
way in which the person acted. A party litigant has 
no chance of knowing that. 

The figure does not matter much. That is a 
question for policy. 

The Convener: While we are on that, we got 
into the business of remitting cases from the 
sheriff court to the Court of Session and the test 
being higher now. I am trying to find that in the 
explanatory notes or the policy memorandum. I 
think that we were told that the test would be 
exceptional circumstances as well as areas of 
complexity of law. What does the term 
“exceptional circumstances” mean? 

Sheriff Pettigrew: The difficulty in answering 
that question is that it might vary from case to 
case and anything that I say now might be 
prescriptive, so forgive me if I do not answer the 
point directly. 

It seems to me to be a policy issue. If the driver 
behind the system is to create a collegiate appeal 
court, by which I mean the inner house, free up 
the senators for doing that kind of work, devolve 
the other business—which the sheriffs are 
perfectly capable of doing—down to the sheriffs 
and introduce below that a summary sheriff level, 
we do not want a situation in which, if any 
particular case is thought to be too difficult, it 
simply gets sent back to Edinburgh again. 
Therefore, it is not unreasonable to have a change 
in the test, but I could not comment on how that 
will be interpreted. 

The Convener: In cases such as that of the 
plumber, which Sheriff Liddle mentioned, I 
wondered whether there might be an area of such 
complexity of law that the case would be remitted 
to the Court of Session. That might arise. I just 
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wanted to know whether it was a higher test now, 
rather than to have specific examples. Of course, 
you cannot say that until you face it. 

Sheriff Pettigrew: I am afraid not. 

Margaret Mitchell: What are your views on the 
provisions on judicial review? Concern has been 
expressed that the three-month period might not 
be long enough to get legal aid in place, for 
example. On the leave of court to filter out 
unmeritorious cases, some people have 
suggested that that is not really a problem. Some 
have suggested that, if an application is refused, 
the oral hearing with another judge and the appeal 
that may go to the inner house of the Court of 
Session will add more expense. Do you have any 
views on that? 

Sheriff Wood: We do not really deal with 
judicial review. It goes up to the Court of Session 
so it does not really apply to us. 

Margaret Mitchell: Right. Do you have a view 
on honorary sheriffs? There has been— 

Sheriff Pettigrew: Yes. 

Margaret Mitchell: —some disquiet about 
honorary sheriffs being abolished 

The Convener: There is a view—there was an 
answer before you even finished your question, 
Margaret. 

Sheriff Pettigrew: To answer very simply—yes, 
I have a view. 

I read the Law Society’s submission and a lot of 
it makes very good sense. There will be potential 
difficulties in a country as diverse as ours, with the 
geographical spread of our population, if the office 
of honorary sheriff is simply abolished, as is 
proposed. That was not what was originally 
suggested. I may have missed something, but I 
have not seen any justification as to why the office 
is being abolished. 

To give one example of a potential difficulty, 
with regard to the court in which I sit, until recently 
the sheriff for Campbeltown also sat in Paisley and 
went to Campbeltown as required in a one-week-
out-of-four pattern. However, we need some 
judiciary input for the three weeks that she is not 
there and, of course, the honorary sheriff is 
available to deal with matters that require 
immediate attention and which cannot simply be 
transferred from the tip of the Mull of Kintyre all the 
way to Dumbarton. 

If we do away with the honorary sheriff, who will 
deal with those matters? If a sheriff or a summary 
sheriff has to be brought in, there must be 
resource implications regarding where the person 
will need to be detained overnight, be it locally in 
the police station or wherever. 

For straightforward matters such as those, I 
cannot understand why we should not keep the 
post of honorary sheriff, particularly as I 
understand from the Law Society’s submission 
that the post of honorary sheriff is cost neutral. We 
should keep them, provided that they have a 
certain level of competence—I think that the Law 
Society suggested that they should not be 
someone who has no legal qualification. That is 
my view. 

Sheriff Liddle: You may, in fact, get someone 
who has a great deal of experience. I believe that 
one of the honorary sheriffs in Edinburgh is Lord 
Hope of Craighead, who is one of the leading 
judges of our age; I believe that Lord Mackay of 
Clashfern was also an honorary sheriff. 

Margaret Mitchell: Sheriff Wood? 

The Convener: I am sure that Sheriff Wood 
would speak up if he wanted to. 

Sheriff Wood: Leave them be. Leave honorary 
sheriffs be. 

The Convener: Can I ask about access to 
justice? The Sheriffs Association has argued that 
the allocation of sheriffs and summary sheriffs 
across Scotland should take account of the needs 
of those who live in remote areas. It has also been 
argued that there is a need for peripatetic 
summary sheriffs. Would you like to comment? 
Have we already dealt with that? 

Roderick Campbell: No, we have not. I am 
glad that you raised that point. 

The Convener: Thank you very much, 
Roderick. I am getting a compliment—I must mark 
that in my diary. 

Obviously there are concerns about access to 
justice, given court closures and so on, in 
particular with regard to rural areas. The 
Highlands and Islands area comes to mind—I say 
that for you, John. 

John Finnie: That is very kind, convener. 

Sheriff Liddle: I listened to the commentary 
from the first panel of witnesses and I have an 
observation to make. If a sheriff is required to 
move around, the time that they spend doing that 
has to be built into their available time. That is not 
a very efficient use of that resource, but it may be 
what is required. 

I think that I heard a suggestion that a summary 
sheriff could spend half a day in one place and 
half a day in another place. Even if the time in 
between—which may be longer than an hour—is 
taken out of the equation, business just does not 
work that way. A sheriff could turn up only for the 
court to collapse quite quickly, or it may well sit for 
multiple days. When the sheriff turns up at the 
court in the morning, a number of cases might be 
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set down because, like a hotel booking system, 
there cannot be just one case—that would not be 
efficient. The sheriff might get a case that 
proceeds, with witnesses hanging around, only to 
have to say, “I’m sorry, I can’t continue this case 
into the afternoon because I have to be 
elsewhere—although there may be nothing when I 
get there—so maybe we’ll fix another day and 
come back then.” It could become a bit of a mess. 

Sheriff Wood: The court system right now is 
not perfect and there is a lot to be said for the 
suggestion that was made. We should certainly 
not forget the needs of the public. We have 
imperfections in the system right now. If we were 
to have peripatetic summary sheriffs, that might 
not be perfect either but it might suit the public 
better. 

The Convener: Is there anything that the 
witnesses wish to say that we have not asked you 
about and which is within your remit? 

Sheriff Wood: No, not really. However, I would 
like to thank you for asking the Sheriffs 
Association to come along to the committee to 
give an input. We were not able to make a written 
submission—we simply did not have the time—but 
we are very pleased to have been asked along 
and we appreciate your time. 

The Convener: We understand the pressure on 
witnesses as regards making their submissions to 
fit the timetable that we have been given—we 
have nothing to do with that timetable, I hasten to 
add. I thank you all very much for coming. 
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Scottish Parliament 

Justice Committee 

Tuesday 25 March 2014 

[The Convener opened the meeting at 10:00] 

Courts Reform (Scotland) Bill: 
Stage 1 

10:01 

The Convener: Item 2 is our second evidence 
session on the bill. We will hear from two panels of 
witnesses. The first panel will focus mainly—not 
exclusively, if you do not want to—on those 
provisions of the bill that relate to sheriff 
specialisation. I welcome to the meeting Louise 
Johnson, national worker on legal issues, Scottish 
Women‟s Aid; Paul Brown, principal solicitor and 
chief executive, Legal Services Agency; Sally 
Swinney, chair, Family Law Association; and 
Karen Gibbons, vice chair Family Law Association. 
I know Ms Swinney as a local solicitor in 
Peebles—I let everyone know that just in case 
anyone thinks that there is some kind of 
favouritism, which there will not be. 

I invite questions from members. 

Margaret Mitchell (Central Scotland) (Con): 
What is the panel‟s view on honorary sheriffs—
should they be abolished or retained? 

The Convener: If you indicate to me that you 
want to answer, I will call you and your 
microphone will go on automatically—you do not 
have to press anything. 

Does anyone want to tackle the issue of 
honorary sheriffs? 

Sally Swinney (Family Law Association): I do 
not think that we have a view on whether they 
should be retained or abolished. In general 
practice, they deal with warrants and can deal with 
hearings. However, we have no strong view one 
way or the other. 

Margaret Mitchell: There has been some 
concern about access to justice in rural areas. 
Does that not concern you in terms of family law? 

Sally Swinney: I have never appeared before 
an honorary sheriff in Peebles—it has always 
been a sheriff. I expect that, when summary 
sheriffs are introduced, I will appear before either 
a sheriff or a summary sheriff. 

Louise Johnson (Scottish Women’s Aid): We 
did not cover the issue in our response to the bill, 
but we covered it in our response to the prior 
consultation. We object to the office purely 
because legally unqualified persons are able to sit 
as sheriffs. We think that it is not acceptable that 
such persons can hear civil cases involving child 
welfare and domestic abuse. If there is a resource 
issue, perhaps the provisions in the bill will go 
some way towards addressing it. 
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Margaret Mitchell: If there were to be 
specialisms, what do you think they should be? I 
am talking about sheriffs, not honorary sheriffs. 

Louise Johnson: We would like to see 
specialisms for sheriffs—not for summary 
sheriffs—in domestic abuse in both civil and 
criminal law. There is already a certain degree of 
specialism, as you know. There are various courts 
across Scotland that deal with either all procedural 
parts of summary criminal cases or certain parts of 
such cases—say, trial or sentencing. We would 
like that to be retained and expanded in whatever 
form can best be achieved, given the tensions and 
burdens of the courts in rural and urban areas. We 
would also like specialists in family law. 

There has been some discussion about whether 
civil and criminal business should be mixed or 
separate. We think that there would be merit in 
having sheriffs who could deal with both the civil 
and criminal business or in at least having some 
link between the two types of proceedings in 
relation to domestic abuse. 

Margaret Mitchell: Do you have a view on 
whether sheriffs should specialise in, for example, 
domestic abuse and rape, which may help the 
conviction rates? 

Louise Johnson: I note that, in its submission, 
Justice Scotland mentioned specialist sheriffs. We 
would certainly support any specialisation that 
would contribute to improving the situation for 
women, children and young people in relation to 
domestic abuse, sexual assault and stalking. 

Paul Brown (Legal Services Agency): In 
effect, the new structure will mean that full sheriffs 
will be specialists anyway because so much will 
probably be dealt with by summary sheriffs.  

My main concern is the huge remit of summary 
sheriffs. I would think that, within that, there would 
need to be specialisation. I agree that the more 
separation between civil and criminal cases there 
is, the better. I can envisage summary sheriffs 
being able to take on family cases, defended 
evictions and children‟s hearings referrals, but 
expecting them to do summary criminal work as 
well seems to me like a bridge too far. 

Our experience at Glasgow sheriff court is that 
there are specialist sheriffs for adults with 
incapacity—AWI—cases. That seems to be a 
sensible way forward. The conclusion of that is 
that a degree of specialism is built in already but it 
needs to be cashed out by looking at all the areas 
and providing for specialisms within the summary 
sheriff category in particular. I imagine that, 
otherwise, summary sheriffs will be overwhelmed. 

There is a problem with the vocabulary that is 
used when discussing summary sheriffs. The 
reference is to low-value cases and so forth, but 

cases involving children and divorce cases are not 
low-value cases; they are high-cost cases. I have 
no problem with saying that summary sheriffs 
could deal with them, providing that they have the 
training, specialism and professional background. 
However, the vocabulary distorts the view with 
which one looks at those new posts, and that 
needs to be changed. 

The Convener: I ask you to focus on rural 
areas. Margaret Mitchell has raised that issue 
already. It is all very well having specialisms in, for 
example, large urban courts but how would it work 
in small rural courts? 

Sally Swinney: I echo Paul Brown‟s concerns 
about the wording that is used in the policy 
memorandum. I will give an example. It says that 
summary sheriffs should be introduced 

“to relieve sheriffs of the burden of dealing with the more 
routine, low value … cases” 

and there are other examples of descriptions such 
as run-of-the-mill cases, less complex civil cases, 
less serious and lower-level summary crime and 
low-value cases. Those sorts of descriptions are 
not appropriate when dealing with family law. 

The Family Law Association would whole-
heartedly welcome the introduction of specialist 
sheriffs but would also ask that the same 
specialism be given to summary sheriffs because, 
in my area—and, I suspect, many rural areas—the 
provision of summary sheriffs may overtake the 
provision of a sheriff. For instance, we are not sure 
whether, in the Borders, we will have a sheriff or 
whether sheriffs will be available only in the urban 
courts. If it was a case of having a non-specialist 
sheriff or a specialist summary sheriff, the 
association would plump every time for having 
family cases dealt with by someone who has the 
specialisation, whether a summary sheriff or a full 
sheriff. 

Margaret Mitchell: To go back to the point that 
you made initially, which is reflected in some other 
submissions, to refer to the value is not 
necessarily helpful in that it does not necessarily 
reflect the complexity of the case. 

Sally Swinney: Not at all. Contact disputes in 
particular can rip a family apart. It is a pivotal part 
of society to ensure that those families are helped. 
Sometimes, parties just need to be given advice 
on what is in the best interests of the children. 
Most parties think that they are acting in the best 
interests of their children when, clearly, they are 
not. Specialist training in child development and 
domestic abuse could help tremendously in 
dealing with complicated and emotive issues such 
as contact disputes. 

When we are talking about divorce cases, which 
are primarily arguments about the division of 
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assets, the category of low value makes sense. 
Even so, a case that involves a family that has 
£5,000-worth of assets is not necessarily of any 
less importance to the family than arguing a case 
that involves £5 million-worth of assets. 

Karen Gibbons (Family Law Association): 
Part of the difficulty for us as family practitioners is 
that we do not know how cases will be allocated 
between the specialist sheriffs and the summary 
sheriffs. Lord Gill‟s review indicated that he 
thought that litigants would have an element of 
choice about where they raised their actions. 
However, that does not seem to have followed 
through to the bill, which states that sheriffs 
principal will decide what types of cases will be 
dealt with by sheriffs and summary sheriffs. That 
makes it quite problematic for us to give our view 
on specialism and summary sheriffs, because we 
do not know how the arrangement will work in 
practice. 

I can foresee problems with, as the bill 
proposes, the sheriff principal deciding the 
allocation of cases. In terms of logistics and 
practicality, it is simply not possible for a sheriff 
principal to look at every single writ that comes in. 
I can only imagine that what is— 

The Convener: Excuse me, but I think that the 
Sheriffs Association mentioned senior sheriffs in 
that regard, rather than sheriffs principal—a sheriff 
with a great deal of experience, but not the sheriff 
principal. 

Karen Gibbons: I thought that the bill said that 
responsibility for the allocation of the work was to 
lie with the sheriff principal, but I am not clear how 
that will work in practice. I can imagine only that 
the sheriff principal will have to say, in order for 
there to be a delineation, that all cases of a certain 
type—say, residence and contact—will be dealt 
with by the summary sheriff and that all cases of, 
say, financial provision will be dealt with by the 
specialist sheriff. 

I think that that would be the opposite of what 
the bill is meant to achieve, which is to ensure that 
cases are dealt with at the correct level. However, 
if through no choice of their own the sheriff 
principal simply says that child cases will be dealt 
with at summary sheriff level and that higher-up 
cases, such as matrimonial provision or financial 
provision cases, will be dealt with by special 
sheriffs, then there is no consideration of the 
cases and the allocation is just automatic. The bill 
is meant—I think—to ensure that cases will be 
dealt with at the right level, but I think that in fact 
allocation will just be automatic, if that makes 
sense. 

Margaret Mitchell: Yes, it does. 

Karen Gibbons: I think that that is one of the 
main problems, although I can see also foresee 

problems with giving litigants choice. I do not think 
that that would work either. 

In my view, the best way to deal with the issue 
is simply to see family law as distinct and say that 
all the cases matter, and perhaps have the same 
situation as in Edinburgh sheriff court. I believe 
that it is the same in Glasgow sheriff court, 
although I have no experience of that court. In 
Edinburgh, a number of sheriffs sit as family 
sheriffs. Some of them, but not all, have a family 
law background. That works quite well in 
Edinburgh sheriff court. There is no delineation 
between sheriffs of a different level: they are all 
sheriffs, but they are told that they are the family 
sheriffs. 

What happens is that someone raises their 
action and the case is allocated to a particular 
family sheriff, not right at the beginning but 
perhaps just before a child welfare hearing, for 
example. There are probably two or three family 
sheriffs at the moment in Edinburgh sheriff court, 
who sit to hear cases on alternate weeks. There is 
therefore always a family sheriff at Edinburgh 
sheriff court, which means that when someone 
raises their case it will be given to a particular 
sheriff, who will keep the case until it has 
concluded. 

There are massive benefits from that for all 
involved, including solicitors and children, because 
it gives consistency in decisions. Solicitors do not 
guess what an outcome might be, but they do give 
advice based on what they think that a particular 
sheriff will do. We tend to see good-quality 
decisions coming through because the sheriffs 
know—I cannot say that they know what they are 
doing, because they always know what they are 
doing—but they deal with that type of work day in, 
day out, so they become specialists at it. 

10:15 

The Convener: I used to be a family law 
practitioner—it was a long time ago—and I 
appreciate that disputes about contact, the 
residency of children and so on need specialist 
sheriffs who put their heart and soul into, get 
involved in and continue to report on cases for a 
very long time. However, some family law cases 
come up in which it is just a couple in dispute 
about money and the family dog. You cannot be 
saying that those cases should go to a summary 
sheriff. Some of them really are ridiculous and it is 
just bitterness on the parties‟ part that takes them 
to court. That is a reason to sift out cases. Are you 
adhering to your point that all family law cases 
should go to a specialist sheriff, or do you agree 
that some cases could be sifted out quite simply? 

Karen Gibbons: You are absolutely right that 
some cases will be at a certain level, if you like, 
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and do not necessarily need to be heard by a 
specialist. The problem is in finding out those 
cases. 

On my reading of the bill and all the papers that 
go with it, the main thing that spoke to me was the 
problem of allocation. How do you decipher who 
should properly be dealing with cases? If you were 
able to sit down and consider every single writ, 
you could say, “Well, that could properly be dealt 
with by a summary sheriff.” The problem is that 
that is not practical, especially in the bigger courts. 
You might even find—I do not know if this would 
happen; I would not want it to happen—that when 
cases were brought in a sheriff clerk would look at 
a writ and say, “Well, this deals only with children 
and, because there‟s no money involved, I think 
this can be dealt with by a summary sheriff.” You 
would then be in situation in which somebody who 
was not legally qualified was making the decision 
about who should hear a case, and that would not 
be right. The difficulty is finding a proper way to sift 
through the cases. 

The Convener: Can I let another member in for 
a little bit, Margaret? 

Margaret Mitchell: Absolutely. Before you do, I 
mention that two points were made: how you 
decide the specialism and the problems of choice 
if there is no specialism. Although choice is built 
into the bill, there is no choice if there is no 
specialism to go to. Was that your other point? 

Karen Gibbons: Sorry? Could you say that 
again? 

Margaret Mitchell: Choice is built into the bill, in 
that someone can choose whether to go to a 
specialist sheriff or have a case decided locally. If 
there is no specialist sheriff nearby or someone 
does not have the means to travel, there is no 
choice. 

Karen Gibbons: We do not know where the 
specialist sheriffs would sit, although I think that it 
is envisaged that they would sit at 16 points 
across Scotland. Someone living in a rural area 
might be able to travel to a specialist sheriff if they 
decided that they wanted to and they had the 
funds to do so—they might have legal aid funding 
to do that. In essence, however, there is no choice 
for them to travel to the specialist sheriff. That is 
not fair and geography is dictating that. 

The Convener: Before I bring in the other 
witnesses, I want to know whether John Finnie 
also wants to ask about specialisms. I see from 
the nod of his head that he does.  

John Finnie (Highlands and Islands) (Ind): 
Good morning, panel. I have a number of 
questions for Ms Johnson. Your evidence is highly 
critical of the proposal, as is clear from your 
responses. Your written submission says: 

“The proposals will not achieve reduced system/time 
delays, improved user experience, or fair and equitable 
justice for women, children and young people experiencing 
domestic abuse.”  

Will you expand on that a little bit, please. 

Louise Johnson: All the discussion to date on 
the summary sheriffs‟ role has been very clear that 
they are to hear the low value and less complex 
run-of-the-mill civil and criminal cases. For a start, 
the majority of their remit seems to be their dealing 
with criminal cases. There will be difficulty with 
that at summary level. More to the point, the 
deprioritisation of domestic abuse cases and 
cases involving children would not facilitate access 
to justice. Doing what are referred to as “lower-
value” cases would depreciate the public‟s and—
more to the point—the litigants‟ and participants‟ 
views of such cases. 

Criminal cases in the domestic abuse court in 
Glasgow are currently delayed. Instead of cases 
being heard at eight weeks, as was originally 
envisaged, they are running at around 22 to 26 
weeks. Given the pressure that there will be on 
summary sheriffs, we do not see how that situation 
would be alleviated. Therefore, for all the reasons 
that we have set out since the review back in 
2008-09, we are definitely of the view that 
specialist sheriffs should hear cases involving 
domestic abuse and many cases involving 
children. Once those cases go to the specialist 
sheriffs, it might be decided that they are not so 
particular and there might be scope to review them 
elsewhere, but we think that sheriffs should retain 
the jurisdiction for those cases, which would 
ensure efficiencies in case management. 

Paul Brown: A fundamental issue about the 
simple procedure is that the summary sheriffs are 
to have an inquisitorial role, but I cannot see how 
that can be properly exercised without a degree of 
specialism. The simple procedure will include 
adjudication on fundamental human rights—in 
particular, in defended eviction cases and possibly 
in repossession and mortgage arrears cases. If 
the inquisitorial role is to be pursued at all, the 
sheriff will have to have expertise: there is no 
question about that. If specialist sheriffs in those 
matters are not appointed in rural areas, some 
form of joint training will be needed so that there is 
a degree of consistency in the operation of that 
jurisdiction. 

I have already mentioned that I think that the 
language that is used is prejudicial. When 
somebody risks losing their house, that is not a 
“low value” matter; it is a high-value matter that 
goes to the heart of the family‟s human rights. 

The Convener: I think that committee members 
probably accept that “low value” is unfortunate 
terminology in the policy memorandum. 
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Louise Johnson: On access to specialist 
sheriffs, we mentioned in our written submission 
that we support the development of specialist 
sheriffs but have concerns—which my colleagues 
on the panel have voiced—about their being in a 
distant hub and about how the system will work in 
rural areas. We said: 

“Given that court users already travel considerable 
distances, it is not unreasonable to expect specialist 
sheriffs ... to travel to local courts”. 

My memory might be failing me, but I am sure that 
there was a reference to access to sheriffs in the 
original Gill review. I might be talking nonsense, 
but I am convinced that it was referred to. Why 
should sheriffs not have the opportunity to go out 
and practise their specialism, rather than just have 
them centralised so that people in some areas 
cannot get access to justice? 

The Convener: When we considered the review 
of the court estate and court closures, we put that 
question to various witnesses and received the 
reply that sheriffs can travel in circumstances in 
which their doing so is in the interests of the 
parties—for example, in child welfare cases. 
Sheriffs can set up a court in a community hall or 
wherever—it does not have to be in a courthouse. 
There are opportunities for rural areas to have 
equality of justice through specialist sheriffs 
travelling to where the parties are, rather than 
have the parties travel to the city. 

Louise Johnson: Indeed. 

Sally Swinney: In the Borders, a sheriff from 
Edinburgh visited and sat at Peebles sheriff court 
for a considerable period. That worked extremely 
well, and only the sheriff was inconvenienced by 
the travel— 

The Convener: And we do not care about 
sheriffs. I will not lead you there, because you 
have to appear in front of them. 

Sally Swinney: The sheriff who sits at Selkirk 
also travels to Duns and Jedburgh and deals with 
the courts there. In the Borders, it is not a new 
facet that the sheriff travels. In fact, the sheriff 
readily accepts that it is better to inconvenience 
him with the travel than to have all the parties 
travel. It is incomprehensible to us that that cannot 
happen. 

John Finnie: The policy memorandum 
specifically mentions island communities. It says 
that 

“It is therefore envisaged that the sheriffs currently in post 
at those island courts will remain in place and it seems 
doubtful that there would be sufficient business to justify the 
appointment of a summary sheriff at those courts, at least 
in the short term.” 

I think that the phrase 

“at least in the short term” 

is the important one there. Ms Johnson—will you 
share with us the likely experience of a woman 
with children whom you support and who needed 
to travel from Shetland to, say, Aberdeen or 
perhaps even Edinburgh to access a sheriff rather 
than a summary sheriff? What challenges would 
be connected with that? 

Louise Johnson: Part of the problem might be 
in finding solicitors to represent such women. We 
have had such difficulties in the past. For instance, 
on Skye, a woman was unable to find a solicitor to 
represent her and had to travel to Lochaber or 
even further to get one. 

Issues to consider in travelling from the islands 
to the mainland include ferry times, childcare and 
loss of income. There are also knock-on effects for 
everyone else who has to support the court. The 
difficulties of people travelling from the islands to 
the mainland would have knock-on effects for 
support agencies, the police, social workers and 
everybody else who would have to travel to the 
mainland to support the court. 

Would it be possible for sheriffs to sit as 
specialists in the islands on particular days? We 
know that that can be achieved in rural areas. Is it 
possible to cluster cases in the islands, as well? 
There is already a degree of clustering in, for 
example, criminal cases that involve domestic 
abuse. Cases involving family domestic abuse 
could be clustered on particular days or in 
particular weeks. 

Does that answer your question? 

John Finnie: It does. That may already have 
been suggested to the sheriff principal, who may 
be considering it. 

It may be suggested that there is a role for 
mediation in relation to domestic violence issues. 
You mention that in your response. Why would 
that be appropriate? 

Louise Johnson: We do not think that there is 
a role for mediation. Domestic abuse is not a 
dispute—we must be very clear about that. It is a 
misuse of power and control in which one of the 
parties is clearly in fear, or is being coerced or 
threatened by the other. Mediation is predicated 
on a degree of willingness to engage. It is unfair 
and quite dangerous and irresponsible to expect 
someone who is just trying to survive on a daily 
basis—to mediate their lives, in a way—to 
undergo a process in which they have to discuss 
their safety and their children‟s safety in a setting 
in which they are open to further abuse and 
coercion, whether tacit or overt. There has been a 
lot of discussion of sifting this out, but it can be 
very subtle. For instance, if a woman thinks that 
she is obliged to undergo mediation as a precursor 
to getting the case to court, or that she must 
undertake mediation because it will go against her 
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if she does not, she will undertake that process but 
with great reluctance and definitely to her 
detriment. We do not think that there is a place for 
mediation in cases of domestic abuse—especially 
in cases that involve child contact. 

The Convener: I do not think that sheriffs can 
compel mediation in any event, can they? 

Louise Johnson: Sheriffs can refer cases for 
mediation. I am talking about the degree of 
compulsion that people feel they are under. 

The Convener: I doubt that a sheriff would refer 
in certain circumstances— 

Louise Johnson: It has happened. 

The Convener: Has it? 

Louise Johnson: It has. 

The Convener: That is extraordinary. 

Louise Johnson: Women have said that they 
felt that they had to go to mediation because it 
would have gone against them either by 
suggestion or— 

The Convener: Do you mean in domestic 
abuse cases? 

Louise Johnson: Yes. 

The Convener: I am surprised by that. 

Sally Swinney: In cases of domestic abuse, 
contact is often used as a means of continuing the 
control, which is another reason why specialist 
sheriffs should deal with contact cases. 

Louise Johnson: I definitely support that. 

The Convener: I remember that from years 
back. 

I will bring in Elaine Murray, then John Pentland, 
then Sandra White, then Christian Allard, then 
Roddy Campbell. You all know where you are in 
my list: feel secure. 

Elaine Murray (Dumfriesshire) (Lab): I would 
like to hear your views about the pressure on the 
courts and the feeling that civil business tends to 
be squeezed out because criminal business is 
prioritised. Do you feel that this is a missed 
opportunity to separate civil and criminal business, 
or do you think that there would be downsides to 
adopting such an approach? 

Sally Swinney: The Family Law Association 
feels strongly that civil and criminal business 
should be separated. I am sorry to keep talking 
about the Borders, but— 

The Convener: Do not apologise. It makes a 
change from hearing about the Highlands and 
Islands. 

Sally Swinney: If we encounter a difficulty in 
the Borders, we tend to deal with it locally. At 
Peebles sheriff court, there was a recognition that 
there was a real difficulty with civil business being 
squeezed by criminal business, so the decision 
was taken to separate the two; one court hearing 
deals with civil business, and the next deals purely 
with criminal business. That works extremely well. 

10:30 

Elaine Murray: Should that be in the bill? 

Sally Swinney: To have that in the bill would do 
no harm. 

Louise Johnson: On criminal and civil 
business, we would like to see the rolling-out of 
the specialisation in criminal terms of domestic 
abuse courts, in whatever way possible. We have 
discussed court business in rural areas; it might 
not be possible to have a specialist domestic 
abuse sheriff sitting every day, as there is in 
Glasgow, for instance, but there should certainly 
be the possibility of holding cluster courts over 
periods of weeks. That would, in itself, generate 
savings. 

When sheriffs develop specialisms, they 
understand better what is before them. Part of that 
is about the information that they receive, so as 
we improve the information that goes from the 
police to the fiscal to the sheriff, and as we use 
judicial training as well, sheriffs will have greater 
understanding and will be able to deal with cases 
in a more focused way. They will also be able to 
prioritise cases, thereby gaining time for other 
disposals and other business to be dealt with 
appropriately. 

The Convener: Some domestic abuse or family 
cases will be urgent. How do you see that being 
resolved with specialist sheriffs, in particular in 
rural areas, when you are looking at interdicts, 
exclusions or whatever? 

Louise Johnson: For an urgent case, could not 
the court be programmed so that a sheriff would 
come to deal specifically with urgent cases on 
particular day or time? Alternatively, there has 
been a lot of discussion about using technology—
videoconferencing and so on. Could urgent cases, 
or some of the procedural work for those cases, 
be dealt with in that way? That would take the 
burden off parties in terms of their having to travel. 
The urgent cases could be dealt with and the facts 
of the case discussed before a specialist sheriff at 
the next available opportunity. 

Sally Swinney: Urgency need not be a 
problem. In the initial steps of really urgent cases, 
the writ needs to be taken to a court, warranted, 
and then served. It is generally the case—in the 
Borders and Edinburgh—that an individual has to 
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ring the court to find out when the sheriff is 
available, and the case is fitted in. I do not see that 
that will change when the bill is enacted. 

John Pentland (Motherwell and Wishaw) 
(Lab): We have heard much about specialisation. 
Is there any category of case that the members of 
the panel would like to see designated for 
specialisation and what are your reasons for that? 

Karen Gibbons: You would expect us to say 
that family sheriffs are a must. In fact, it does not 
really matter whether they are summary sheriffs or 
sheriffs as long as they are experienced and have 
knowledge of family cases. That is the most 
important thing. 

There are a number of reasons for that, the 
most important of which is consistency. In 
Edinburgh in years gone by, when we raised a 
case we could end up with any sheriff. At different 
stages of the case, be it at the options hearing or a 
child welfare hearing or proof hearing, we did not 
know what sheriff we would get. 

Such inconsistency can have a bearing on a 
number of things. For example, it is not good for 
clients; if at first they appear in front of a sheriff 
who particularly listens to them, they might go 
away feeling quite positive about what has 
happened in court, only to come back a few weeks 
later, perhaps for a child welfare hearing, only to 
meet a different sheriff who might have less 
interest in their case. They then feel that they are 
not being listened to. A change in sheriffs can 
have quite a bearing on what happens in a case. 

Having the same sheriff deal with a case can 
help to focus minds. If you know that a sheriff is 
not going to put up with certain types of behaviour 
or is not going to put up with a report about a 
business evaluation not being produced, for 
example, the clients focus and make sure that 
what is necessary happens, which can lead to 
earlier settlement. 

The Convener: It is interesting that you 
mentioned a business evaluation, because family 
cases can involve really complex commercial 
issues. You talked about family law sheriffs being 
specialists. They might also have to be specialists 
in commercial matters. 

Karen Gibbons: You are right. A wide variety of 
issues can come up in family law, and we need 
specialists for that reason. 

The other thing to think about is the time that 
can be saved by using the same sheriff. If people 
appear at different hearings along the way, time 
can be spent regaling the court with accounts of 
sometimes years of things that have happened, 
especially in child residence and contact cases. A 
sheriff will not really want to hear about years of 
things that have gone on from two people with two 

different views of what happened in those years. 
Therefore, people quite often cannot get across 
what they want to get across, and the clients are 
unhappy when that cannot be done. When there is 
the same sheriff each time, they will not have to go 
through the background, because the sheriff will 
know it. 

Depending on their nature, sheriffs can be quite 
good at reading situations. In family cases, it is not 
necessarily about what is said; much can be about 
what is not said. Especially in domestic abuse 
cases, it can be quite important for the sheriff to 
understand the dynamics between the parties and 
why a person might have behaved in a certain 
way, for example. Such understanding can be 
hugely helpful. 

Family sheriffs who deal regularly with family 
cases can be quite creative in their solutions, 
especially in relation to contact. I am thinking of a 
particularly difficult case that we had that involved 
a client who travelled from abroad for each 
hearing. A sheriff in Edinburgh would find time in 
his diary to hear that case because it was his case 
at times that suited the client to come from abroad, 
and that helped hugely. 

Creativity is useful in thinking about how contact 
will work; it is useful, for example, to think about 
places where contact with children will be more 
comfortable. Even with telephone contact, really 
listening to what is important to clients can be 
hugely significant to how a case pans out. 

The Convener: I think that the committee 
appreciates the value of specialists in family 
domestic abuse, but I would like to hear more from 
Mr Brown. People would not usually focus on your 
area and say that. 

Paul Brown: We represent significant numbers 
of children in children‟s hearing referrals, and we 
also have a specialist team that deals with mental 
health matters. In both types of case, it is often 
very important to tell people what to expect—not 
necessarily in respect of particular legal issues, 
but of the demeanour and approach that the court 
will take. Therefore, I support the notion of 
specialist sheriffs in both areas. 

I appreciate that there will be difficulties in areas 
in which the number of those cases is very low, 
but it certainly seems to me that there is, in the 
bigger sheriff courts, a clear justification for 
children‟s hearing referrals and mental health 
matters going to specialist sheriffs. The sheriff‟s 
having an understanding of the medical issues in 
mental health cases in particular is essential. I do 
not mean that the sheriff should substitute their 
own knowledge; I mean that they should simply 
understand what a particular drug might do or 
what a particular diagnosis might mean. I 
appreciate that many generalist sheriffs already 
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know such things, but to be able to assume that 
the sheriff has such understanding is very useful. 

Louise Johnson: My colleagues have made 
very important points. A person must want to be a 
specialist sheriff and have interest in that work. 
There is no point in designating someone as a 
specialist sheriff if they are not interested in the 
work, or if they think that the issue is trivial and 
have opposing views on, for instance, domestic 
abuse or the treatment of mental health. The 
success of specialist sheriffs is predicated on the 
sheriff‟s interest in the work, on their commitment 
and on the training that goes towards supporting 
their appointment so that they have information 
and awareness of all the issues around family 
domestic abuse, housing and mental health. 
Otherwise we will simply be back at square 1. 

The Convener: I have a feeling that we are 
exhausting our questions, but if members have 
something new to ask— 

Sandra White (Glasgow Kelvin) (SNP): Yes, 
I— 

The Convener: I am not saying that you do not 
have anything to ask, but I am just laying that out. 

Have you finished, John? 

John Pentland: No—I have one further 
question. As I am sure you will agree, the whole 
justice system is under review just now. Do you 
have any thoughts on whether what is being 
proposed by way of court reform might have an 
impact on the Criminal Justice (Scotland) Bill? Are 
there any issues there? 

The Convener: Oh, heavens! 

John Pentland: That question is directed at 
you, Louise. 

Louise Johnson: The statistics are that 70 to 
80 per cent of summary sheriffs‟ business will be 
criminal, which might well impact on the other 
cases that they will be considering under the civil 
remit. Apart from anything else, that is why we are 
interested in the proposals for specialist sheriffs to 
deal with domestic abuse. There will be a knock-
on effect purely from the programming. 

Sally Swinney: I am anxious to avoid the 
difficulties that are currently experienced in the 
sheriff court being pushed down to the summary 
sheriff so that the same difficulties to appear in 
that court. I am referring to the squeeze on civil 
and criminal business—unless the two areas are 
separated. 

The Convener: Thank you. We will have 
questions now from Sandra White. 

Sandra White: Thank you, convener, and good 
morning everyone. 

I have a small point to make about specialism. 
Having heard the evidence today, and having read 
the evidence from last week, I think that people 
agree that it is important to have specialisms. 
Louise Johnson mentioned training and the will to 
carry it out. My question for the whole panel is: are 
there any issues in training sheriffs for their 
specialisms in relation to the timescale? With Lord 
Gill‟s court reforms coming in, will there be enough 
time to train each person in a particular 
specialism? 

There is one area that has not been asked 
about so far, and I think that Mr Brown specialises 
in it: housing. It is not clear how housing cases will 
work. The limit for the simple procedure will be 
£5,000. The Parliament is considering the Housing 
(Scotland) Bill and what will happen with private 
tenancies. How will the arrangements work for 
housing cases? It is being said that they are being 
downgraded, but it is obviously important to 
people that they do not lose their house. I do not 
see anything in Lord Gill‟s submissions or in the 
Courts Reform (Scotland) Bill that covers housing 
cases to the nth degree. 

Paul Brown: My understanding is that defended 
eviction for landlord and tenant matters will come 
under the simple procedure. It will be more 
complex if the case is based on rent arrears and 
the crave for payment is more than the limit for the 
simple procedure, which is currently £5,000. As I 
understand it, the majority of defended eviction for 
rent arrears cases will come under the simple 
procedure. That will mean that summary sheriffs 
dealing with the simple procedure, particularly 
given that they will have an inquisitorial role—
arguably, they have that at the moment to an 
extent—will have to develop an expertise not just 
in substantive housing law but in the relevant 
peculiarities of procedure, housing benefit and so 
forth. 

Sheriffs who have an interest and inclination are 
generally very capable lawyers, and I cannot 
imagine that there will need to be a great deal of 
time to train people to do the job. Some sheriffs 
already have huge amounts of expertise and could 
train their colleagues. I do not see it as being a 
major problem. However, I do view it as something 
that should be flagged up—training is required. 

I have a concern, and this reflects what other 
witnesses have said. The mixing of criminal and 
civil cases is sometimes not a very happy mix. 
There are summary sheriffs who are enthusiastic 
about dealing with eviction matters and family 
matters but who are not hugely motivated to deal 
with summary criminal cases. 

I think that the specialisms should be divided up 
so that people can be hired to do civil matters. 
When the proposals were originally mooted, that 
was how I understood that the system was going 
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to be constructed—and I think that that would be a 
much happier approach, particularly given the 
expectation that, as Sandra White says, a sheriff 
will go into a case with a high degree of expertise. 
I do not think that it is reasonable to pay summary 
sheriffs a bit less than sheriffs and expect them to 
know about everything that sheriffs currently deal 
with and to have the same responsibilities. 

The Convener: Ms Johnson, I am mindful of 
time, but do you want to say something on 
training? 

10:45 

Louise Johnson: I will briefly add that the 
Judicial Institute for Scotland already has a fairly 
comprehensive training programme. We were 
involved with it two or three years ago in 
developing a DVD based on the Canadian judicial 
training model in relation to domestic abuse. The 
institute has a rolling programme, so it would be 
useful to engage with it to figure out how its 
programming will be carried forward. I think that 
there will be a commitment from the institute to 
ensure that the judiciary is trained in the various 
specialisms and other matters that are needed. 

Sally Swinney: It would be unusual to have an 
applicant for a specialist post who did not come 
from that background, so I do not see that there is 
a huge issue. 

The Convener: I think that some sheriffs 
already indicate that they have a preference for 
certain types of case. As Karen Gibbons said, in 
Edinburgh sheriff court, there will be sheriffs who 
prefer family cases and will take them right 
through. That is certainly what happened in my 
experience. 

Christian Allard (North East Scotland) (SNP): 
I have a couple of quick questions. First, I heard 
Louise Johnson‟s views on mediation and 
domestic abuse, but what about all the written 
evidence that we have received from 
organisations asking for alternative dispute 
resolution to be included in the bill? Would it be 
possible to exclude domestic abuse cases from 
that, and should that be covered in the bill? 

Louise Johnson: I have seen the evidence 
from various organisations that do not think that 
the bill goes far enough.  

Chapter 7 of Lord Gill‟s report, at page 169, 
states: 

“We insist on the fundamental right of the citizen to have 
access to the courts.” 

It continues: 

“We do not consider that the court should have power to 
compel parties to enter into ADR. That is entirely contrary, 
in our view, to the constitutional right of the citizen to take a 
dispute to the courts of law.” 

Therefore, you would have to be careful about 
what you put into the bill.  

If there was any suggestion of such a move 
towards ADR, we would like domestic abuse to be 
specifically excluded. At any rate, given those 
comments in the review and the access to justice 
issues, I do not think that it would be helpful for 
parties to put a power to compel in the bill. 

Christian Allard: So there should not even be 
the power to compel at least one assessment 
meeting before a writ can be lodged. 

Louise Johnson: The assessment would 
depend on the skill of the people involved and, as 
we have mentioned, the people who are before 
the mediator actually discussing issues of 
domestic abuse. The problem is that women 
would not want to talk about it, because they 
would be scared and they would be there with the 
partner who was abusing them. I see that you are 
nodding, so you understand. My answer is 
therefore no. 

Christian Allard: I asked about excluding 
domestic abuse cases from such a power, but 
having it in other cases. 

Louise Johnson: If there was any appetite to 
put that power in the bill, we would want domestic 
abuse to be specifically excluded but, as I said, I 
do not think that it is necessarily the way forward 
to have such a presumption or compelling notion 
in the bill in any case. 

The Convener: I am not trying to cause 
difficulties, but we are talking about allegations of 
domestic abuse. 

Louise Johnson: Yes—absolutely. 

The Convener: That is the problem. We cannot 
prejudge what a court will decide even on a civil 
matter on the balance of probability, and I think 
that that is the issue. If we were to be as rigorous 
as to categorise cases, we would be prejudging. 
Or are you saying that, where there is an 
averment of domestic abuse, the case would be 
excluded? 

Louise Johnson: Even with an averment—yes. 
Domestic abuse is a hidden issue. We are talking 
about women— 

The Convener: I agree, but do you agree with 
my point that, at the stage that we are discussing, 
what has been said is an allegation? 

Louise Johnson: It is an allegation, but the 
issue is taking that seriously. 

The Convener: I do not dispute that. 

Louise Johnson: In relation to proceedings, if 
we said that every case had to go to mediation 
until the mediator—rather than the parties—was 
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satisfied that domestic abuse was not an issue, 
that would take power out of the hands of the 
woman. 

The Convener: Or the man. 

Louise Johnson: Or the man, as the case may 
be. However, my organisation talks about women. 

The Convener: I try to keep the balance a little, 
if you do not mind. 

Louise Johnson: That is no problem. 

Sally Swinney: In general, clients tend not to 
come in and say, “I want to go to court.” The cases 
that end up in court tend to be those that have 
tried other routes before. The proposal‟s timing is 
wrong. In many cases that get to court, the parties 
are so entrenched in their positions that mediation 
would not be appropriate. I am all for mediation, 
but the timing might be wrong. 

The Convener: I ask people to be brief with 
questions and answers. 

Paul Brown: The issue relates to judicial 
review. The bill sets a three-month time limit on 
judicial review applications, which is far too short 
and will preclude involvement in all the other forms 
of discussion, negotiation and mediation that could 
be used in relation to a complex matter. If a time 
limit is to be implemented—I urge the committee 
to recommend that it is not—the minimum should 
be six months, if not a year. 

If the time limit was three months, there would 
be only a couple of weeks at the most when formal 
or informal negotiation could take place, because 
the procedure means that all the papers must be 
ready well before the three-month deadline. In 
effect, parties would be locked into applying for 
legal aid or trying to get the funds together almost 
immediately.  

In emergency cases, that would be fine. We 
deal with a lot of homelessness matters, when 
applying for or threatening to apply for judicial 
review involves—we hope—a matter of a couple 
of days. However, in more complex matters—and 
particularly given the opening up of judicial review 
following the AXA General Insurance decision—it 
would be impossible to achieve in three months all 
that needs to be done. 

The AXA case opened the door a bit and has 
made it possible for community and campaigning 
organisations to take up cases, as in England. 
However, in the context of our court procedure, 
the three-month deadline and our lack of a 
tradition of such judicial review will close the door 
again. We need to think long and hard about that. I 
urge the committee to recommend a minimum 
time limit of six months, if not nine months. I 
understand that not really any of the bodies that 

have submitted written evidence supports the 
three-month time limit. 

The Convener: I may have an ignorant 
question, as I am not sure about the process—I 
am looking at Rod Campbell to see whether he 
knows about it. I do not know whether it is possible 
to apply for judicial review and then sist 
proceedings while mediation takes place or legal 
aid is applied for. Is it possible to put down a 
marker and stop the time limit applying, and then 
sist proceedings while other matters are dealt 
with? 

Paul Brown: I see no reason why that should 
not be done at the right point, but we are told that 
the procedure is that an application will have to be 
made and served, and then a permission hearing 
will take place, because permission is not given 
automatically. Written evidence in support of the 
application and copies of the documents will be 
needed. That will all have to be done at the 
beginning. 

The Convener: Will that have to be done 
without halting proceedings? You will not be able 
to sist proceedings while you do other things. 

Paul Brown: I do not see how that can be done. 

The Convener: I just wondered. 

Paul Brown: I do not see how it would be in the 
system‟s interests to allow people to apply for 
judicial review and then leave everything. That 
would result in large numbers of inappropriate 
judicial reviews being raised to stop the time limit 
applying. 

The Convener: You have answered my 
question—I did not know whether a sist was 
possible. 

Roderick Campbell (North East Fife) (SNP): I 
refer to my registered interest as a member of the 
Faculty of Advocates. 

I have a quick question on adoption and 
permanence. The Advocates Family Law 
Association takes the view that 

“adoption and permanence order cases should be removed 
from the list of family proceedings” 

that are suitable for hearing by summary sheriffs. 
What are the witnesses‟ comments? 

Sally Swinney: The Family Law Association 
would agree with that if the specialist was to be 
only a sheriff. However, our view is that specialism 
in family law should be for sheriffs and summary 
sheriffs. In that case, as long as the summary 
sheriff has specialist knowledge, there is no 
reason why they cannot deal with the whole remit 
of family law matters. 

Karen Gibbons: The difficulty is in ensuring 
that the summary sheriff is specialist enough. 
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Adoption and permanence cases require a level of 
specialisation. It would be fine for summary 
sheriffs to deal with those cases if they had the 
requisite experience, but the important point is that 
we must ensure that they have that experience. 

The Convener: I am not looking at members, 
because I do not want to see somebody putting up 
their hand to speak—I have blinkers on. 

I thank the witnesses. That ends the evidence 
session. I will give members a break until 11, 
when we will hear from the next panel. 

10:55 

Meeting suspended. 

10:59 

On resuming— 

The Convener: We move on to our second 
panel of witnesses, who will focus mainly on the 
provisions relating to personal injury about which 
we heard quite a lot last week. I welcome to the 
meeting Alan Rogerson, chair, forum of Scottish 
claims managers; Dave Moxham, deputy general 
secretary, Scottish Trades Union Congress; 
Ronnie Conway, co-ordinator in Scotland, 
Association of Personal Injury Lawyers; and 
Robert Milligan QC, Compass chambers. 
Welcome. I know that many of you sat through the 
earlier session. 

Roderick Campbell: I will begin with a question 
about equality of arms. I invite you to commence, 
Mr Rogerson. Paragraph 13 of your written 
submission states: 

“Recent comments such as „trade unions being 
outgunned by the massive resources of the insurance 
industry and the big businesses they represent‟ are simply 
not the case—in the reformed system, there will be equality 
of arms and representation would be on an equal footing—
for an insurer to do otherwise would make no commercial 
sense and the comment is highly misleading.” 

Could you amplify your thoughts on that, please? 

The Convener: Mr Rogerson, if I call you, your 
microphone light will come on automatically. There 
is no need to press the button. The other panellists 
should let me know if they want to come in. 

Alan Rogerson (Forum of Scottish Claims 
Managers): It is a myth that insurers instruct 
counsel in every case. Insurers are subject to 
market forces and it would be financially imprudent 
of them to instruct counsel in every single case in 
which the other side has a specialist personal 
injury solicitor acting on behalf of the claimant. I do 
not see insurers doing anything different; they will 
use their own specialist personal injury solicitors to 
deal with defensive cases rather than try to outgun 
the claimant by using counsel. Ultimately, the 

insurer will pick up the cost of representation on 
both sides. I thought that that comment was highly 
misleading; that was the gist of the submission. 

Roderick Campbell: I would like the rest of the 
panel to comment. 

The Convener: I am just looking for someone 
else to comment. Perhaps people think that it is a 
bully-boy tactic to use counsel if the other side has 
a solicitor. 

Dave Moxham (Scottish Trades Union 
Congress): Our experience is not particularly 
helpful with respect to the actions of the insurance 
industry across a range of areas, including 
asbestos, which is an issue that we quote 
frequently. 

We are particularly concerned that, following the 
changes that were brought in under section 69 of 
the Enterprise and Regulatory Reform Act 2013 
and their impact on common law, there is proof 
that it will indeed be in the particular interests of 
the insurance industry during the next period to 
deploy its resources in a way that will affect the 
development of case law, much of which is now an 
open book because of the section 69 changes. As 
well as having negative past experience of dealing 
with those problems, we have some significant 
worries about what the future holds. 

Alan Rogerson: It is a question of 
proportionality. Dave Moxham mentioned 
asbestos, and we would expect a mesothelioma 
case to be over the exclusive competence of the 
sheriff court and go to the Court of Session. A 
matter of clear law raised under 2013 act‟s 
changes to health and safety law would be a clear 
example of a situation in which the sheriff court 
could use its power to remit the case up to the 
Court of Session, which has more resources at 
hand to deal with such cases quickly and 
efficiently. 

We are talking about proportionality. The 
question was about the use of counsel in every 
case. In low-level personal injury cases of 
whiplash, for example, there is no suggestion that 
either party would or should use counsel. That 
would not be proportionate. 

Ronnie Conway (Association of Personal 
Injury Lawyers): The current position whereby 
there is automatic sanction for counsel in the 
Court of Session for cases of more than £5,000 is 
indefensible. No one is suggesting that that should 
stay. 

Mr Rogerson says that the limit should go up to 
£150,000 and that automatic sanction for counsel 
should be available only for cases of more than 
£150,000 in the Court of Session. The civil law 
review and the policy memorandum talk about 
low-value cases, modest-value cases and high-
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value cases. The problem is not with the low-value 
cases, which everyone agrees should be out of 
the Court of Session. 

However, some modest-value cases—cases 
that are worth, say, £10,000 or £15,000—might 
require counsel. I do not have a problem with the 
test that is proposed in the Taylor review—I should 
declare an interest, in that I was part of the Taylor 
review. 

The Convener: Yes, I think you should. 

Ronnie Conway: It is an excellent test. The 
question is where the modest-value cases should 
go. In every walk of life, modesty is a relative 
concept. The idea—which appears throughout the 
policy memorandum—that a case of £50,000, 
£100,000 or £150,000 is a modest-value case is, 
with respect, simply absurd. 

The Convener: I would like to tease out your 
view on the monetary limit first, and then your view 
on the use of counsel. You would suggest a 
different limit for privative or exclusive jurisdiction. 

Ronnie Conway: There should be a different 
limit. 

When I read the policy memorandum, the 
financial memorandum and the explanatory notes, 
I see that there will be judicial salary savings of £2 
million after all the summary sheriffs are in place. 
We are told that the Scottish Legal Aid Board and 
the public purse will save £1.2 million. Personal 
injury clients are simply to have a change of 
venue—they will still get a Rolls-Royce system—
and a few lawyers may do a bit less well out of a 
system that they appear to have worked to their 
advantage. Reading all that, one thinks, “What‟s 
not to like?” The problem is that saying it—even 
saying it again and again—does not make it so. 

The personal injury court could work but it is 
grossly underfunded. The civil courts review 
analysed and described a system that is slow, 
inefficient and expensive. Such slowness and 
inefficiency do not apply to the Court of Session, 
which has a Rolls-Royce system. The challenge is 
to replicate that system in the sheriff courts, and 
that cannot be done without its being paid for. 

The saving of £1.2 million to the legal aid fund is 
completely illusory. From what the financial 
memorandum says about the £1.2 million saving, 
it appears that the public purse will save £1.2 
million, but that is complete nonsense. According 
to the financial memorandum, 85 per cent of legal 
aid cases are successful. They are paid for by the 
defenders, which are the repeat institutions: local 
authorities, utilities such as Scottish Water and the 
people whom Mr Rogerson represents. There will 
be a saving, but it is Mr Rogerson‟s clients who 
will make the saving. 

The Convener: You are saying that the £1.2 
million is not a net figure. 

Ronnie Conway: It is not a net figure; it is an 
accounting protocol. 

The Legal Aid Board says that it spends £5 
million on reparation—that is in paragraphs 94 to 
97 of the financial memorandum. It says that 85 
per cent of cases are successful, which means 
that the true saving—at best—would be 15 per 
cent of £4.9 million, if that. I can speak from my 
own experience. To get a Court of Session legal 
aid certificate, one must first prove that the case is 
transparently worth more than £50,000. To get 
legal aid in the sheriff court, a whole list of 
stringent requirements must be met. The idea that 
the public purse will save £1.2 million is simply 
wrong. 

The Convener: You have not answered my 
question about the limit. You have talked about the 
saving; can we get back to the limit? 

Ronnie Conway: You are quite right, convener. 
I will start with what the civil courts review said that 
it would like the courts system to look like. 

The review said that 65 per cent of cases should 
be downshifted from the Court of Session to the 
sheriff court—it said that all but 36 per cent would 
be removed. The policy memorandum says that 
the figure for the number of cases moving should 
be 80 per cent. Based on the figures that we have 
looked at, we say that around 95 per cent of cases 
will be downshifted. 

The civil courts review admits in its report that 
the figures it relies on are weak, and I would 
suggest that in some areas they are unreliable. 
They come from an insurer database, and there 
are all kinds of caveats in the civil law review. The 
Scottish Parliament information centre briefing 
says that SPICe tried to interrogate the figures but 
was told that they were confidential. 

The Association of Personal Injury Lawyers 
carried out an anonymised test, via a well-
recognised law accountant, Alex Quinn and 
Partners, which acts for both pursuers and 
defenders. The important figure is the settlement 
figure, not the sum sued for. I will not bore you 
with the detail of our figures, which are attached to 
our submission; instead, I will give you the 
headline figures. We looked at 53 cases and their 
settlements and we found that in only 2 of those 
cases was the settlement figure more than 
£150,000. If you wanted a balance of 65 per cent 
or so of cases being heard in the sheriff court and 
36 per cent being heard in the Court of Session, 
the exclusive competence figure would be 
between £20,000 and £30,000. We say £30,000; 
as I said, the detail is in our written evidence. 
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I hope that I have answered the question, 
convener. I appreciate that I have gone on to— 

The Convener: It is fine. I will let Robert 
Milligan and Alan Rogerson in, and then I will go 
back to Roddy Campbell. 

Robert Milligan QC (Compass Chambers): 
Historically, victims of personal injury accidents 
have had the right to representation by counsel, 
even at a low level, and they have also been 
protected by health and safety legislation. It would 
be a very unfortunate double whammy if, after the 
Westminster Parliament has in effect removed that 
health and safety protection, the Scottish 
Parliament were to remove the historical right to 
representation by counsel. 

I accept Alan Rogerson‟s point that when a 
specialist personal injury solicitor acts for the 
pursuer, there may well be equality of arms, but 
many victims will see their local family solicitor if 
they do not happen to have a specialist personal 
injury solicitor. The historical advantage has been 
that victims have always had available an 
independent referral bar with specialist skills in the 
area, which has been able to help them right from 
the outset. Even in low-value cases that can be 
very important. 

I will give an analogy. My son recently fractured 
his wrist while playing football. I took him to the 
fracture clinic for an X-ray and I was surprised to 
see a consultant orthopaedic surgeon reviewing 
the X-rays. He was doing that not because a junior 
doctor or even a nurse could not review the X-
rays, but because it had been worked out that it 
was cost effective in the long run to have a 
specialist in at the outset to ensure that the initial 
diagnoses were correct. It is precisely the same in 
personal injury cases. 

The Convener: Was it not because they 
realised that your son had a father who was a 
Queen‟s counsel who specialised in personal 
injury? That sounds more like it: “I recognise the 
name.” 

Robert Milligan: I specifically asked, because I 
was surprised to see a consultant orthopaedic 
surgeon. He explained to me that that was the 
reason: in the long run, it was cost effective. 

The Convener: Well, you interpret it as you will. 
[Laughter.] Sorry, you are quite right. You made a 
real point. 

Robert Milligan: I hope that you can see the 
analogy. 

I suspect that we would all agree that nobody 
would criticise the service that is currently 
provided in the Court of Session. Indeed, the 
criticism seems to be that it is too good. I am in 
favour of a personal injury court. I would like it to 
be as good as the Court of Session, but a cheaper 

version. I would like to see people litigate in the 
personal injury court through choice, not because 
they have been forced to. I would like a more 
positive view of the personal injury court. If it is 
good, people will not have to be forced into it, 
because they will want to use it. At the moment 
they have the choice between the sheriff court and 
the Court of Session and people use the Court of 
Session—they vote with their feet—because it 
offers a better service. 

11:15 

Alan Rogerson: I have a couple of points. First, 
I take issue with Robert Milligan‟s point that the 
Court of Session runs completely smoothly and 
there are no lumps and bumps along the way. I 
have cases at the moment where all the evidence 
is ready to be heard by the court but the proof 
dates are off into late 2015, simply because the 
court does not have the capacity to hear those 
cases.  

As the justice secretary said in the papers 
today, it is all about the right cases being heard in 
the right courts at the right time, as and when they 
are ready. It comes back to proportionality and the 
efficiency of the system. The new personal injury 
sheriff court is needed to free up time in the Court 
of Session so that it can deal with health and 
safety issues under the Enterprise and Regulatory 
Reform Act 2013. Those issues will be breaking 
new ground in the next couple of years and it is 
right that, in those cases, people receive proper 
representation—from skilled advocates, for 
example. That should be the aim of the new Court 
of Session, as and when the reforms come in.  

On exclusive competence, it is very difficult to 
work out at an early stage of a case whether it is 
worth £30,000 or £75,000—you would be relying 
on a specialist sheriff who had in front of them not 
the evidence but only the pleadings in trying to 
determine that. While £150,000 may seem high, it 
sets a clear bar and suggests that a claim that 
goes over the exclusive competence will involve 
future losses or someone who cannot return to the 
occupation that they enjoyed before or who 
requires some future level of care. It will not take 
into account cases where all the injury is in the 
past and the person has recovered and gone back 
to work. A case within the £30,000 to £75,000 
realm could involve an injury that is essentially 
behind the person and you are just talking about 
numbers at that point. 

The Convener: I have experience of a personal 
injury case that looked like a simple case of 
whiplash and eventually turned out to be a twist of 
the spine, which is much more complex. I 
appreciate that you aim really high to start with 
because you sometimes do not know where you 
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are going until the medical evidence has all come 
in over a long period. 

Alan Rogerson: Yes. 

The Convener: You said that it is not all without 
bumps and lumps in the Court of Session. It has 
been put to me that, with its expertise, the Court of 
Session, does in fact expedite personal injury 
cases. Transferring those cases to the sheriff court 
might mean long continuations and disrupted 
proofs over a period of time—given the burden of 
work in the sheriff court, it might become 
extremely difficult to get the same sheriff hearing 
the case. Might there be more bumps and lumps 
in the sheriff court? 

Alan Rogerson: Under the present system, 
yes, but the Courts Reform (Scotland) Bill sets out 
the new personal injury sheriff court where there 
will be specialist sheriffs who will try to hear the 
case in one go as opposed to dealing with 
continuations and hearing it a day at a time. I 
totally accept your point—if that was to be what we 
end up with, it would be completely unsatisfactory 
for everybody involved.  

The Convener: Do we not already have a 
specialist personal injury system in the Court of 
Session? Is this not just relabelling it? 

Alan Rogerson: We have a specialist personal 
injury system in the Court of Session, but the 
problem is that it also deals with low-value cases, 
so we are using a high-value, Rolls-Royce service 
for cases in which that kind of service is not 
necessary. 

Dave Moxham: In passing, I refer the 
committee to the report, “In the Shadow of the 
Small Claims Court”, which found that insurers 
employed the best possible solicitors in small-
value cases. That is a matter of record and it is 
referred to by a number of the people who have 
provided evidence. 

Robert Milligan made some important points 
about replicating, or attempting to replicate, all that 
is good at the moment in the Court of Session, if it 
is indeed the view that a specialist personal injury 
court is to go forward. I am thinking in particular 
not just about time but about the back office, for 
want of a better term—the electronic and other 
systems that are made available in the Court of 
Session, which I know that the people who act for 
us find particularly useful and efficient. It seems to 
us that that, among other things, makes the case 
for any new personal injury court to be sited in the 
Court of Session. 

Robert Milligan: If a case is low level and not 
complex, it will probably settle before any type of 
litigation at all—most cases do—and even if it gets 
to litigation, it will settle quickly. I act for both 
pursuers and defenders fairly equally, and I know 

that both sides want cases to settle quickly. 
Neither side has any incentive to drag a case out, 
so a low-value, easy case will not use up any court 
time, wherever it is.  

Ronnie Conway: I would like to speak about 
our members‟ experience in the sheriff court. The 
civil courts review has already identified slowness 
and inefficiency as endemic in the sheriff court. 
How on earth is the addition of some 2,500 to 
2,800 cases going to improve that? Your point, 
convener, was extremely well made. 

The Convener: It was a question. I am not 
allowed to give evidence.  

Ronnie Conway: It was a good question.  

In the Court of Session, four days are allocated 
for proof. The defenders know that there is a no-
excuses culture and that there will be no 
adjournments—they know that they will have to go 
to the dentist before the four-day proof. The 
Government‟s research identified other settlement 
drivers that the Court of Session has but which the 
sheriff court will not have.  

The existing system is in crisis, and what you 
are being asked to approve will turn it into a train 
wreck. I do not apologise for the apocalyptic 
language, because that is exactly what will 
happen. The APIL briefing gives an example of a 
case in which a single day was allocated and the 
case proceeded; it needed a further three days 
and two days were allocated; and on the day 
before the case was to restart people were 
advised that the sheriff had to deal with a jury trial 
that was running over, so those two days were 
lost. The case bounced about in court for two 
separate procedural days while the court tried to fit 
in a hearing, and by the time that it was finally 
dealt with, it had taken the best part of a year to 
hear four days of evidence. I am not quite clear on 
the specifics of that case, but it is in the APIL 
submission. Such situations are not unusual 
because of the pressure of criminal and family 
business.  

The PI court at present is seriously 
underfunded, and no new resources are proposed. 
All that will happen with the changes that you are 
being asked to approve is that pieces will be 
moved about the chess board. On the one hand, 
one reads that those cases are clogging up the 
Court of Session and consuming judicial and 
administrative procedure; on the other hand, one 
hears that, by the time they get to the sheriff court, 
the effect will be minimal. Both parts of that 
sentence cannot be accurate.  

The scoping for personal injuries in the sheriff 
court is 200 days. That is the equivalent of a single 
sheriff, at 205 days. Quite apart from the 
procedural issues, they will be inundated with 
arguments about whether counsel can be 
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sanctioned. My firm has twice tried to get sanction 
for counsel in advance, both times for asbestosis 
cases, and it has been refused twice, mainly on 
procedural grounds. One of the defects in the 
current law is that the court cannot sanction a 
case as suitable for counsel; every single step of 
the procedure has to be sanctioned as suitable for 
counsel, so there have to be serial applications at 
every point.  

The point that I would make to Mr Rogerson is 
that the insurers are sniffing blood. 

The Convener: That is a very unfortunate 
metaphor, but please proceed. 

Ronnie Conway: The insurance industry is the 
big winner out of this, so I am not prepared to back 
down on that point. You will see, again and again, 
sanction for counsel being opposed. If insurers 
oppose sanction for counsel in an asbestosis 
case, what cases do they think are worthy of 
counsel? 

The Convener: Before the bloodhounds come 
in, having sniffed the blood, I will move on to the 
next question, because there is quite a queue of 
members wanting to come in. 

Roderick Campbell: A number of the written 
submissions mentioned competition issues 
relating to the litigation arrangements between 
counsel and parties‟ speculation agreements. Will 
Mr Milligan comment on that? 

Robert Milligan: In Scotland, we are unique in 
having a requirement for sanction for counsel—in 
pretty much every other jurisdiction, it is 
automatically assumed that counsel will be 
required. There is then the question of the fee 
level that is incurred, but the Gill review and the 
bill envisage that fees will become a matter for 
regulation and be controlled. That is the way 
forward. 

In the past, the competition issue has not really 
arisen because sanction for counsel has been 
automatic in the Court of Session and that is 
where most personal injury litigation, even for low 
value, is raised. If such litigation is moved into the 
sheriff court, the issue will arise very starkly 
because it is clearly anti-competitive, given that an 
advocate cannot compete with a solicitor for work 
in the sheriff court. 

The Convener: Are you talking about 
advocates taking a pay cut? 

Robert Milligan: Much though it pains me, that 
is an inevitable consequence. I do not necessarily 
shrink from that; rather, I shrink from being denied 
the opportunity to compete for the work.  

The Convener: Right. 

Elaine Murray: Compass chambers and the 
APIL have raised doubts about the hoped-for 

savings in the financial memorandum, arguing that 
the exclusion of counsel cannot be justified on 
cost grounds because most of that is recovered 
through the award of fees and so on. 
Consequently, should we examine the financial 
memorandum with caution? 

Robert Milligan: I will pick up on Ronnie 
Conway‟s point about legal aid funding. The 
financial memorandum has two difficulties. First, 
as Ronnie says, 85 per cent of legal aid funding is 
recovered by the Government, so it does not 
spend that money. Secondly, legal aid is very 
seldom allowed in anything other than the most 
serious personal injury cases and I do not see why 
that will change, because people do not get legal 
aid for straightforward, low-value personal injury 
cases. A 50 per cent saving is anticipated. I do not 
know where that 50 per cent figure comes from; I 
do not see that any saving will be made to the 
legal aid budget. 

The Convener: The Scottish Legal Aid Board is 
coming in front of us, so we can raise the matter 
with it, too. 

I will take Mr Rogerson first—not that I am in 
any way penalising you for your comment, Mr 
Conway. 

Alan Rogerson: I am not sniffing for blood or 
anything like that. First, I endorse Robert Milligan‟s 
point that insurers want cases to be settled and 
rightful compensation paid to injured people. 
Indeed, insurers do not want to end up in litigation 
any more than the injured person does. It is quite 
telling that last year‟s core statistics show that 
8,725 personal injury actions were litigated. That is 
not satisfactory from an insurer‟s or an injured 
person‟s perspective. 

It is a misnomer to suggest that insurance 
companies will pick up the tab and pay the 
expenses, because the cost of insurance goes 
back to the consumer or to the business that pays 
the insurance premiums in the first place. There is 
no windfall here for the insurers.  

Ronnie Conway: I will pick up briefly on what 
Mr Rogerson said. First, if insurance companies 
are so desperate to settle cases, why are 98 out of 
100 settled only after proceedings are raised, 
many at the door of the court? Secondly, he is 
absolutely right that this is not a victimless crime 
and that insurance premiums should be 
appropriate. 

11:30 

From our perspective, low-value cases should 
be taken out of the Court of Session. That is 
where expenses are inappropriate. I have made 
my remarks on modest-value expenses and I 
have—in so far as I can—covered the Legal Aid 
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Board point, but there is a further big point to 
make about the finances. As it stands, the Court of 
Session is funded largely by personal injury 
actions. The fees funds that it receives amount to 
about £4.6 million, £2.3 million of which relates to 
moneys that are paid by parties in Court of 
Session actions. The analogous amount in the 
sheriff court is £804,000—that is what is taken in 
by the Scottish Court Service for the sheriff court. 
Since the call for evidence was made, we have 
done some basic scoping, which I would be quite 
happy to make available. Our figures show that 
there will be a net loss to the fees fund of £1 
million. The only way in which that £1 million can 
be made up is by a substantial hike in sheriff court 
fees. 

When Lord Gill appeared before the committee, 
he was asked by Ms Marra what would happen to 
the fees if thousands of cases were to disappear 
from the Court of Session. It seemed to me that he 
said that, as the people would be getting a quality 
product, they should be expected to pay for it. I 
have no problem with being expected to pay for a 
quality product, but what is on offer is not a quality 
product. 

Elaine Murray: The Government would argue 
that those cases would be substituted by 
commercial cases. Do you think that that is likely? 

Ronnie Conway: No, I do not think that that is 
right. It is said time and again that the personal 
injury cases are preventing high-value commercial 
work from coming to the Court of Session. That is 
simply an assertion, but simply saying something 
does not make it true. 

The problem with commercial work is that, 500 
miles from here, in London, there is an 
international centre of globally accepted 
excellence. It gives me no pleasure to say this but, 
throughout the world, contracts are written in 
terms of English law. The English commercial 
court exerts an enormous pull on litigation 
throughout the world. In fact, one of the complaints 
that is made in England is about litigation 
tourism—it is felt that England is having to fund 
people to come from around the world to use the 
commercial court. When the international 
commercial and arbitration centre was set up in 
Dubai, it was set up in terms of English 
commercial law and it imported Lord Woolf and a 
cadre of English judges. The idea that, simply as a 
result of our saying, “We are now open for 
business,” the Court of Session will attract a huge 
number of commercial cases is a fantasy. 

Dave Moxham: The advice to the STUC vis-à-
vis potential commercial activity is in complete 
agreement with that. We already have excellence 
in the Scottish courts—we have excellence in 
personal injury. People from across the UK and 
Europe look at what we do. I would prefer us to 

nurture the centre of excellence that we have and 
the reputational and other value that that provides 
for us rather than go on fishing expeditions for 
commercial work. 

The Convener: So you sort of agree. 

Dave Moxham: I think we do. 

Alan Rogerson: I agree with both the points 
that have just been made. We have excellence in 
Scotland; my problem is with the proportionality. 
We did some statistical analysis of our cases. We 
looked at more than 8,000 settled litigated cases 
and, in the cases that settled for less than 
£50,000, £1.56 was paid out for solicitors‟ costs or 
legal costs for every £1 that the injured person got 
in compensation. To our mind, that is not 
proportionate. It is at the low levels that we need 
to do something. We need to change the 
mechanism. That is where the bill will help. 

Alison McInnes (North East Scotland) (LD): 
To stick with the personal injury court, Mr 
Rogerson is obviously very comfortable with all the 
proposals, but there is decreasing interest in and 
support for that as we go along the other 
witnesses. It would be helpful to know what 
safeguards or amendments to the bill you would 
like to see to make the bill work and make it as 
efficient as you would like it to be. 

The Convener: Who wants to start with 
decreasing support? 

Ronnie Conway: I would like the exclusive 
competence to be reduced to £30,000. Perhaps I 
have been unduly critical. There is no problem 
with the vision thing in the proposals; the problem 
is in the detail and the funding. Currently, the PI 
court is simply not funded. The idea that all the 
cases can cascade down and be seamlessly 
accommodated in a system that has already been 
analysed and found wanting is not correct. 

I have not even started on the information 
technology provision. The civil courts review is 
hugely critical of the Scottish court system as far 
as IT concerned. As one of my colleagues said, in 
the sheriff courts we are barely in the analogue 
age, never mind the digital age. The civil courts 
review wanted wholesale technological 
improvement. The total budget for IT investment in 
the personal injury court—it is not just one court; 
there will be personal injury centres in each of the 
16 sheriffdoms—is £10,000. I have no idea how 
that £10,000 is to be spent. I run a small to 
medium-sized business and cannot conceive how 
that can be an appropriate figure. 

The Convener: On mouse mats? 

Ronnie Conway: Yes, we could have a lot of 
them. 
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The impression is that the Government or, to be 
more accurate, the proponents of the legislation 
saw the promised land. They liked what they saw. 
The figures were then crunched and, suddenly, 
there was a retreat from the principles in the civil 
courts review. We see that at every turn. We see it 
as far as the PI court, the specialist court, which is 
not funded, investment in IT and the sheriff appeal 
court are concerned. The original proposal for 
appeals was that three judges of sheriff principal 
level would deal with cases. We now find that, far 
from that, the appeal will be to a single person, 
who might simply be another sheriff. 

If everything comes to pass, a fatal case could 
be raised for a widow for £150,000, and that could 
be lost on the merits in front of a sheriff. On 
appeal, the person would go to another sheriff, 
and they might lose there. Under the current rules, 
they would find it well-nigh impossible to get to the 
inner house of the Court of Session, because they 
would be told that what was happening was not 
exceptional, that the courts or the sheriffs had 
simply applied—or, the argument might be, 
misapplied—the law, and that that does not give 
them grounds to go to the Court of Session. With 
the legislation, the kicker is that it can be said that 
the business exigencies in the Court of Session 
might trump that. 

The Convener: I think that more than one 
sheriff can sit in the appellate courts. I am just 
checking that. 

Ronnie Conway: There can be more than one. 
The original proposal was three. Either the policy 
memorandum or the financial memorandum says 
that it is expected to be one person, although I am 
not able to put my finger on that. 

The Convener: Yes, but even in the inner 
house, there can be a bench of three or seven. 
Roddy Campbell will remind me. 

Roderick Campbell: The Government‟s 
position is that, in 95 per cent of cases, there will 
be just one sheriff and that in the other 5 per cent 
there will be a multimember bench. That is how it 
sees things panning out. 

Ronnie Conway: I am obliged for that. That 
was my recollection. 

The Convener: Are there not advantages in 
having an appellate court at sheriff level for the 
whole of Scotland instead of having sheriffs 
principal applying slightly different views of the 
law, perhaps, in the different sheriffdoms? 

Ronnie Conway: Yes—and the civil courts 
review was correct to point those advantages out. 
By definition, a three-member bench is more likely 
to get things right than— 

The Convener: But what I am suggesting is that 
it would be applicable nationally rather than just in 
the sheriffdoms. 

Ronnie Conway: Indeed, and such an 
approach should create some consistency. I have 
no problem with that. However, the problem that I 
come back to again and again is its 
implementation. Am I being cynical in thinking that 
the full implications of the resources that are 
needed have suddenly dawned on the proponents 
of this legislation and they have simply decided to 
put a quart into a pint pot? 

Alan Rogerson: With regard to the original 
question, the one aspect of the bill that I am 
uncomfortable with is the introduction of jury trials 
in the civil courts, which, to my mind, will detract 
from the efficiency and calibre of justice that you 
receive in the personal injury court. Also at the 
heart of this is the need to be proportionate. 
Having a jury trial to decide damages in a low-
level injury case involving, say, whiplash or other 
fairly minor injuries seems to me to be completely 
out of all proportion, and I think that, with such an 
approach, we would lose the efficiency that we 
have in the system. 

Dave Moxham: If we are still talking about 
having a personal injury court that would give 
some—what is the word I am looking for?—
comfort, I think that all workplace personal injury 
cases should be able to be heard in the special 
personal injury court. Indeed, that was the original 
feeling of a range of contributors to this whole 
process. There would be automatic right to 
counsel for cases involving more than £5,000 and, 
as we have said in our submission, we also think 
that, for a range of reasons that I am sure can be 
highlighted more eloquently by Clydeside Action 
on Asbestos and other practitioners, it would make 
sense to continue to hear asbestos-related cases 
in the Court of Session. 

I also repeat the point about resourcing and 
support. The court needs to be ready to go, which 
will require a great deal to be done about 
resourcing and getting things ready. 

Robert Milligan: Modesty was going to prevent 
me from raising the issue of sanction for counsel, 
but as Dave Moxham has just made the point, I 
have to say that it seems to me to be the most 
obvious safeguard. It would be a great shame if 
we set up a specialist personal injury court and 
then excluded from it the very specialists who 
make the system work. 

As far as the exclusive competence and 
privative jurisdiction limit is concerned, I agree that 
the proposed figure of £150,000 is too high. The 
SPICe briefing is generally a very good document, 
but I particularly commend to the committee its 
critique of the statistical basis for the £150,000 
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limit. To a certain extent, it would not matter so 
much if there were ready access to counsel, as 
that would simply replicate the current situation. 
Surely, as I have said, we want to encourage 
people to go to the personal injury court, not force 
them in. 

Finally, on resourcing, it is essential that things 
are set up and ready to go before there is any 
increase in the exclusive competence threshold, 
because there is no doubt that the current sheriff 
court system does not work for personal injury 
cases. The person who brings the case gets one 
day, and then they have to wait months for 
another day, by which stage everyone has 
forgotten what happened on the first day. The 
system must be set up and ready to go before the 
work is moved into it. 

The Convener: It is all right, Mr Conway—I 
have seen you indicating that you want get back 
in. 

Ronnie Conway: I just realised that, in 
responding to Ms McInnes‟s question, I forgot a 
quite important part of the answer. It is not 
absolutely crystal clear but, as far as I have read 
it, the proposal is for cases under £5,000 to be 
subject to the simple procedure. The committee 
has heard consumer and charity groups argue that 
the sheriff should adopt an interventionist and 
inquisitorial approach on that, that matters could 
be dealt with in a single day and that the sheriff 
should mediate or negotiate settlement. 

11:45 

The Convener: I think that what was said was 
that the sheriff should mediate, not negotiate. The 
sheriffs made it plain that they do not want to 
influence. 

Ronnie Conway: Yes—I accept that distinction. 

There are a great deal of cases of £5,000 and 
under—they constitute the biggest number of 
cases in Scotland generally, and about a third of 
all cases are under £5,000. However, from 
research that was carried out by the Government 
researcher Elaine Samuel and published in the 
report “In the Shadow of the Small Claims Court”, 
which my friend Dave Moxham referred to, we 
know that the simple procedure does not work for 
such cases. Unrepresented litigants do not know 
how to identify a cause of action and they do not 
know the law on employer‟s liability, statutory 
liability and occupier‟s liability. They do not know 
that they will be required to provided medical 
evidence and they do not know how to bring— 

The Convener: So there are hurdles for most, 
but not all, party litigants. 

Ronnie Conway: Yes, indeed. 

In fact, that has been acknowledged in that, at 
present, all those cases are summary causes, or a 
special subset of summary causes, which have a 
special set of rules. We say that, if the personal 
injury court is to be set up, it should not be dealt 
with by summary sheriffs and it should not be part 
of simple procedure. It should be incorporated into 
the specialist court—either the all-Scotland 
specialist court or the courts around the country 
where there will be expertise and economies of 
scale. The idea that those cases will resolve is not 
accurate. 

The Convener: Mr Rogerson, I think that you 
said that, with claims of £5,000 and over, there 
should be an automatic right to counsel. Is that 
right? 

Alan Rogerson: No, I did not say that. 

Dave Moxham: I said that. 

The Convener: Will people not just ask for 
£5,000 or more simply to get automatic sanction 
for counsel, notwithstanding what they settle for, 
or what the claim is really worth? 

Dave Moxham: I have not considered that 
specific point and I am happy to get back to you 
on it. However, if there is not an automatic right to 
counsel that is set at a specific limit, our people 
might be surprised by counsel and have to apply 
retrospectively for their own counsel, having found 
themselves in a situation that they did not predict. 

The Convener: If I were acting and I thought 
that, for cases of £5,000 and over, there would be 
automatic sanction for counsel, I might just put 
that in from the start. 

Dave Moxham: The other obvious point is that 
people could be penalised under cost recovery if 
they did that. 

The Convener: Yes, that would be at the end of 
the day, but, nevertheless, it might happen. 

Robert Milligan: I point out that the test that is 
used to decide whether people get sanction for 
counsel is not the sum sued for; it is what the case 
is worth. We make that point in the Compass 
response and set out the test. 

John Finnie: Mr Moxham, in your written 
evidence, you talk about the Scottish courts 
having produced a disproportionate amount of 
case law in respect of health and safety. You also 
talk about section 69 of the Enterprise and 
Regulatory Reform Act 2013, which was 
mentioned earlier, and about workplace injuries 
being about more than the individual redress that 
is being sought. You state: 

“As a result of Section 69, workers who are injured as a 
consequence of an employer‟s breach of a statutory duty 
within the Act‟s regulations will be prevented from enforcing 
that breach.” 
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I wish you well with your complaint to the 
European Commission. What is your preferred 
forum for dealing with the issue? I note what you 
say about counsel, but can those issues be dealt 
with under the bill? 

Dave Moxham: They will be affected by the 
legislation. It is not absolutely clear how our 
people pursuing cases will attempt to deal with all 
the implications of section 69 of the 2013 act. 
They will certainly have to rely more on proof of 
negligence and on medical expertise, and they 
might have to rely more on other legislation, such 
as European directives, in order to tip back the 
balance and create a body of case law that we 
hope replaces, to some extent, the strict liability 
that existed prior to 1 October. 

Our difficulty with that is that we think that the 
broad thrust of health and safety legislation and 
European legislation has implicitly recognised the 
disproportionate relationship between the 
employee and the employer. In a perfect world, 
the employee would have far more choice over the 
machinery and systems that were put in place in 
the work place. The fact is that they do not. 
Therefore, historically, the way that legislation has 
been constructed and interpreted has sought to 
redress that balance and has had the positive 
additional effect of creating a culture of health and 
safety and a safety first approach, which we think 
benefits not only our members but society more 
generally. 

I have been reading a bit of the commentary by 
insurers and the friends of insurers around this 
issue— 

The Convener: Insurers have friends? 

Dave Moxham: Exactly. [Laughter.]  

One of the things that they look at is the 
prospective impact on employers and the 
possibility that employers might begin to think that 
they can relax a little bit. That is not the fault of 
anyone in here, but clear messages have been 
coming from Westminster that the culture needs to 
change and that employers can relax.  

John Finnie: I believe that the phrase that has 
been used concerns the desire to slay the “health 
and safety monster”. 

Dave Moxham: Exactly. We also imagine that, 
in a number of cases, clients will ask their insurers 
to contest cases that they previously would not 
have contested. Of course, we will be in the 
position of having to reach different tests for 
negligence and liability. In our view, irrespective of 
whether you think that section 69 is a good thing—
I think that I have made my position on that 
clear—that creates an incredibly complicated 
playing field on which it will be difficult even to 
assert which are the important test cases and 

which are not. We believe that it would be 
fundamentally wrong to undertake any of that work 
under the simple procedure, and we think that it 
will be particularly important to recognise the 
importance, within the new specialist court, of 
access to counsel and other mechanisms that will 
make that court a good court. If it were the case, 
five or 10 years further down the line, that things 
were seen to settle down—perhaps as a result of 
a statutory instrument or something like that—and 
the Parliament wanted to take another look at the 
situation, that might be a reasonable thing to do. 
However, this is a crucial period with regard to 
creating the right health and safety landscape in 
Scotland and across the UK. 

Alan Rogerson: I agree— 

The Convener: Who are your friends, by the 
way? [Laughter.]  

Alan Rogerson: I agree entirely with Dave— 

The Convener: Is he a friend? 

Alan Rogerson: I do not know. We will see 
afterwards.  

I agree entirely that employers should not be 
taking their foot off the gas in relation to health and 
safety in any way, shape or form. It is certainly not 
in insurers‟ interests that they do so. 

With regard to cases under the Enterprise and 
Regulatory Reform Act 2013 that would involve 
groundbreaking health and safety cases, the 
proposals in the bill would involve people applying 
for sanction for counsel or for the case to be 
remitted to the new, efficient court where, it is to 
be hoped, the case would be heard more quickly. 
That way, we keep the groundbreaking Scots law 
to the fore. 

The Convener: What do you understand by 
“exceptional circumstances”? I think that that is the 
test. You have just mentioned sanction for 
counsel. 

Alan Rogerson: In the “Review of Expenses 
and Funding of Civil Litigation in Scotland”, Sheriff 
Principal Taylor said that, in the sheriff court, the 
test for whether the employment of senior counsel 
is appropriate relates to  

“circumstances of difficulty or complexity, or the importance 
or value of the claim.” 

Clearly, what is important is not necessarily the 
value of the claim but the importance of the 
matter, not just to the individual but to society in 
general. 

The Convener: Is that different from 
exceptional circumstances, or is it the same? 

Alan Rogerson: You could argue that it is the 
same, if it is important to society in general. 
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The Convener: Do all the witnesses agree? Mr 
Milligan, you do not agree.  

Robert Milligan: No. Funnily enough, I do not 
agree, but I think that that illustrates the difficulty 
of having a subjective test for sanction for counsel. 
What seems like an important matter to one sheriff 
might not be important to another, and the litigant 
does not know that until it is too late. I just do not 
accept that it is sensible and fair that a person 
who, after all, has been injured through somebody 
else‟s fault could be penalised in that way.  

The Convener: They could appeal against 
counsel not being sanctioned, surely.  

Robert Milligan: In theory. There is plenty of 
authority that appeals on expenses are actively 
discouraged, and quite rightly so, because 
expenses are seen as a discretionary matter. 

The Convener: I can see that Mr Conway 
wants to comment. You do not have to be discreet 
about it; I know the hand gestures.  

Ronnie Conway: If APIL‟s figures are correct—
and we say that they are robust—then 95 per cent 
of cases will be removed from the Court of 
Session and it will, in effect, no longer be a court 
of first instance for personal injury. We had no 
problem with the original scoping of 65 per cent of 
cases being removed from and 35 per cent of 
cases being left in the Court of Session. 

You mentioned the prestige of the court. Mr 
Moxham is correct to say that Scotland has led the 
UK in the field of health and safety for more than 
100 years, with the abolition of common 
employment, a safe system of work, the dust and 
disease cases in the 1960s and 1970s, the health 
and safety cases now, and, of course, Donoghue v 
Stevenson. 

The Convener: That was the case involving 
ginger beer. 

Ronnie Conway: Yes, it was the snail-in-the-
bottle case. We are all laughing, but it is the most 
famous common law case in the world. The policy 
memorandum says that it started out in the sheriff 
court, but I beg to differ. It started in the Court of 
Session and was dealt with by a Lord Moncrieff, 
who went against the conventional wisdom that a 
manufacturer of foodstuffs had no duty towards 
the persons who would consume those foodstuffs. 
He was eventually found right by the House of 
Lords, against all the conventional law, and he 
therefore invented product liability.  

My point is that a lord ordinary, who is at the 
absolute top of the profession, by reason of ability, 
temperament and self-confidence will make the 
law in a way that sheriffs—with all due respect to 
them—cannot do by training or by inclination, 
because the court system means that they must 
defer to authority.  

The Convener: I am thinking of Sheriff Wood‟s 
reaction when he reads your evidence, but go 
ahead, Mr Conway. I hope that you are never in 
front of him.  

Ronnie Conway: Yes, indeed. 

The Convener: Please do not feel inhibited. 

Ronnie Conway: I am not, but I take your point, 
convener. I will be avoiding Sheriff Wood. 

The system will not let a sheriff do that, because 
he is bound to apply the law as it is, instead of 
making the law as it ought to be, which is what the 
Court of Session has done. 

The Convener: You have saved yourself. 

Ronnie Conway: That is what the Court of 
Session has done for hundreds of years. That is 
an important thing and it seems to be being tossed 
away without so much as a backward glance.  

John Finnie: We hear a lot of evidence, and 
most people imagine their own to be a special 
case. I think that we would all agree that there are 
compelling issues around domestic violence. 

Given the wider implications of health and safety 
cases—as has been said, it is about more than the 
individual—should there be a presumption in 
favour of counsel being sanctioned in health and 
safety cases? 

Dave Moxham: I have made clear my position 
that that should be the case. Personal injury cases 
are already dealt with under special rules, for good 
reason. We believe that in the next period—as a 
consequence of the changes that we have seen—
there will be no such thing as a straightforward 
and simple workplace personal injury case. 
Certainly for cases above £5,000 that are held in 
the personal injury sheriff court, we would favour 
automatic counsel. 

12:00 

Alan Rogerson: I disagree with that on the 
basis that if the employer has already said that 
they are liable and the insurers have spoken to the 
employer and they are admitting their liability pre-
litigation, there is no reason for an automatic 
presumption in favour of counsel. 

The Convener: Would you like to rebut that, Mr 
Moxham? 

Dave Moxham: I presume that the parties 
would already have gone through various pre-
action protocols, but there will still be a range of 
issues around levels of compensation and so on 
that we would need assistance with. 

Alan Rogerson: We do not have compulsory 
pre-action protocols yet in Scotland but I know that 
the Scottish Civil Justice Council is looking at that 
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issue just now. That would, I hope, feed into the 
new sheriff personal injury court system. 

The Convener: Could you let us know what a 
pre-action protocol is? 

Alan Rogerson: It is just a series of steps for 
both parties so that the issues are narrowed 
before the case is litigated. 

The Convener: Is it about narrowing the 
dispute? 

Alan Rogerson: Yes. 

Margaret Mitchell: To return to the sheriff 
appeal court, the Gill review recommended three 
judges. The bill allows for one judge to sit, who 
could be a sheriff principal or a sheriff of five 
years‟ standing. Lord Gill had some real 
reservations about a sheriff of five years‟ standing 
hearing an appeal on the decision of a colleague 
and was very much of the view that sheriffs on the 
same level of the hierarchy should not be hearing 
appeals. What is your view on that? 

Ronnie Conway: I think that I have already 
made my view plain. It is really not at all 
satisfactory. To try to dress it up as an 
improvement in the civil justice system is an 
Orwellian use of language, quite frankly. In the 
civil court review, Lord Gill said that the appeal 
courts model with three sheriffs principal could be 
achieved with negligible expense. It is 
incomprehensible to me why that model has been 
departed from. 

Margaret Mitchell: You made a point about the 
development of law. As the bill‟s provisions stand, 
under section 47, 

“A decision of the Sheriff Appeal Court on the interpretation 
or application of the law” 

can be binding on a sheriff and on a justice of the 
peace. Such decisions can be made by a sheriff of 
only five years‟ standing—as opposed to going to 
the Court of Session with all the reasons—so 
obviously that would be a cause for concern. 

Ronnie Conway: Indeed. It is a diminution— 

The Convener: Would you call that 
compounding it in some way? 

Ronnie Conway: Yes, indeed. 

Margaret Mitchell: You have very clearly 
outlined the pressure on sheriff courts at present. 
If sheriff courts do medical negligence cases, the 
timeframe involved could be mind boggling. Are 
you aware of or do you have concerns about 
sheriff court closures and how they would impact 
on and compound the concerns that have already 
been expressed? 

Ronnie Conway: The synergy or the 
synchronicity—I am not exactly sure which is the 
correct word to use— 

The Convener: We will take both. 

Ronnie Conway: The compounding effect—I 
used the term train wreck and I am conscious that 
that is a slightly apocalyptic description— 

The Convener: You use apocalyptic language 
all the time, Mr Conway. It is quite entertaining. 

Ronnie Conway: I do not shrink from it. May I 
invite the committee members to go to their local 
sheriff courts to see the pressures on the courts? 
The courts are operating under huge time 
constraints. I was amused to see your exchange 
with the sheriffs, convener, when you asked them 
whether there might be a meltdown if the 
proposals went ahead. 

The Convener: Did I? I think that it was Mr 
Pentland and we are not easily confused with 
each other. [Laughter.] I think that you need to go 
to Specsavers. 

Ronnie Conway: As I recall, the sheriffs were 
not prepared to say that there was a meltdown, 
but—with all due respect to them—they are not 
the ones who are being melted down as a result of 
the proposals. 

I will say, in case I meet Sheriff Wood again, 
that the sheriffs are all hard working, the sheriff 
court staff are extremely helpful and the agents do 
their best. However, we are soldiering on in a 
hopelessly antiquated system and it is deluded to 
believe that it will be improved without funding. 

To go back to my point, the people who will 
suffer are those who have to turn up, have their 
cases adjourned on day 1, get some sort of priority 
three or four months down the line on day 2 and 
then watch as the case bounces about in the 
sheriff court timetabling system, subject always—
quite properly—to the demands of crime cases 
and of family cases involving children. It is not a 
proper legal system for the 21st century. 

Robert Milligan: I agree whole-heartedly, and I 
suspect that no one on this panel would disagree 
with the view that personal injury work is not 
adequately dealt with in sheriff courts as things 
stand. That is not a criticism of the people who 
work in the courts; they simply do not have the 
economies of scale and they have more pressing 
requirements, particularly in the form of criminal 
cases. 

Christian Allard: Mr Rogerson touched on the 
idea of reintroducing civil jury trials, which would 
not be a saving. What do other panel members 
think of that idea? 

Ronnie Conway: I am in favour of civil jury 
trials because—for want of a better expression—
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they bring people directly into the court and 
involve them in the quantification of damages. It 
seems that over time—and it is not just me who 
says this—the judiciary tends to lose touch with 
the value of money. 

The Convener: First the sheriffs, now the 
judiciary—you are living dangerously, Mr Conway. 

Ronnie Conway: One might ask why, but the 
previous Lord President, Lord Hamilton, has said 
so in terms, and every so often there is a spike in 
damages to reflect that reality. 

Mr Rogerson spoke about jury trials for whiplash 
cases, but there are no jury trials in such cases. 
Very occasionally there are jury trials in cases 
involving fatalities, and the jury has to be told—so 
to speak—that there is a range for damages 
above which they cannot go. 

Just now we have a mixture of judicial 
involvement, which is quite proper, and, from time 
to time, the intervention of a jury, which keeps the 
judiciary honest. 

The Convener: I knew that you were going to 
dispute Mr Rogerson‟s claim. Are you? 

Ronnie Conway: I am not necessarily disputing 
it; I am just clarifying it slightly. 

The Convener: That sounds like a subtle way 
of disputing it, but we will find out. 

Alan Rogerson: With regard to what Ronnie 
Conway said, there should be jury trials in cases 
that involve fatal damages awards, for instance, 
because they will be above the exclusive 
competence of the sheriff court. I have a problem 
with the idea of proportionality with regard to jury 
trials for low-level personal injury cases; adding 
such complexity to something that the court should 
be looking at efficiently and quickly would be 
completely disproportionate. 

Robert Milligan: I must contest what Alan 
Rogerson says about fatal claims being above 
privative jurisdiction. I have crossed swords in a 
number of fatal claims, many of which have not 
been worth £150,000.  

One of those cases went to the inner house to 
fight the five-judge decision in a case called 
Hamilton, which set the benchmark for the way in 
which juries are now given guidance. In that case, 
the jury had awarded £90,000 for the loss of a son 
but the court held that that was excessive and the 
case ultimately settled for a lot less than that. The 
most recent judicial pronouncement for a similar 
award was £42,000. It is not true to say that fatal 
claims always exceed the limit, even if it is set at 
£50,000. 

Alan Rogerson: I have a final point to make on 
the issue. 

The Convener: The word “final” means final. 

Alan Rogerson: Definitely. Robert Milligan is 
right to say that not every fatal claim would be 
over the exclusive competence limit, but the cases 
in question involved more family members, which 
in total would have pushed the amount over the 
exclusive competence limit. 

The Convener: I see. You are talking about 
multiple claimants. 

Alan Rogerson: Yes. 

The Convener: Rod Campbell has a small 
question. 

Christian Allard: I have a little question to ask, 
if I may. 

The Convener: Are you not finished? Sorry. 
You can ask a small question, then it will be 
Roddy‟s turn. This will be your final question. 

Christian Allard: My question is about what Mr 
Moxham said about pursuers representing 
themselves. I know that personal injury cases are 
often complex, but I also know that a lot of them 
are not so complex. Do you recognise that there 
may be an issue of access to justice for people 
who want to represent themselves in simple 
cases? We have talked about the sheriff having a 
mediation role. Would you be reassured by that? 

Dave Moxham: No, not really. I would hesitate 
to deny anybody the opportunity to pursue a case 
as they wanted. Would I advise people to 
represent themselves? Absolutely not. Workplace 
personal injury cases are complicated and will only 
get more complicated. I will move to one side the 
question whether people should have the right to 
represent themselves, but if I were asked whether 
I would advise them to do so, my answer would be 
“Absolutely not.” The presumption should be that 
workplace personal injury cases are pursued only 
in the specialist court. 

On access to counsel, in our experience it often 
takes the instruction of counsel before we can get 
the insurance industry to settle. In our experience, 
that is required in at least 80 per cent of cases. It 
is not our experience that we can get to the stage 
of agreeing employer liability and everything is 
hunky-dory before counsel is instructed. 

Ronnie Conway: Mr Allard, we have tried that 
already. The old small claims system was a 
system of unrepresented pursuers. However, the 
problem that was encountered—I refer to the 1998 
research that I have already mentioned—was that, 
in a system involving what the academic writers 
talk about as the “one shotters”, who are the 
people who have only one brush with the legal 
system, and the repeat players such as Mr 
Rogerson et al, the repeat players will always 
instruct lawyers. For example, if I sued Scottish 
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Water I would not get the in-house technical 
person for Scottish Water; Scottish Water would 
instruct lawyers. There would be no equality of 
arms; there would always be representation for the 
repeat defenders. 

Christian Allard: You do not see the sheriff‟s 
new mediation role balancing that. 

Ronnie Conway: The point was made earlier 
that, in most consumer cases, we are talking 
about a single issue. Was the suite defective? 
Was it delivered on time? Did it look like it did in 
the catalogue? In almost all personal injury cases, 
the facts are much more difficult to prove than 
that. Was there a duty of care? Is there a statute 
that refers to it? What did the previous authorities 
decide? What medical evidence is required? 

An academic once said, “Let the forum fit the 
fuss.” [Interruption.]  

The Convener: What? Sorry—we have a 
member who is dying of a cough to my left. 
[Interruption.] Excuse me—I am coughing myself 
now. I missed your last word. “Let the forum”— 

Ronnie Conway: “—fit the fuss.” 

The Convener: The fuss? Not the fleece. I was 
wondering where a fleece came into this. Thank 
you. [Interruption.] Excuse me—I think that there is 
something going around here.  

Roddy Campbell will ask definitely the last 
question—that is what the word “final” means. 

Roderick Campbell: Mr Milligan, Compass‟s 
submission says: 

“costs of litigating personal injuries cases in Scotland 
have been significantly lower than in England (although we 
are not aware of this having translated into lower insurance 
premiums for Scots).” 

What is the evidence for that? What do Mr 
Rogerson and others on the panel say to that? 

12:15 

Robert Milligan: I read the various responses 
from the Association of British Insurers and others, 
and looked in vain for a promise of the reduction in 
our premiums that we can expect once the 
reforms come in. The simple answer is, of course, 
that Scotland is a small country and part of a much 
larger jurisdiction insurance-wise, so a 
multinational insurance company is not going to 
reduce premiums significantly because it is saving 
some money in Scotland. 

Indeed, we have already seen that in relation to 
the far higher litigation costs in England. I do a lot 
of work for English insurers and have been asked 
to assess costs a number of times. When I tell 
them what the costs will be, they say that they 

sound reasonable and ask what the costs will be 
for the other side; then I tell them that that is all in.  

As Alan Rogerson will confirm, until now, 
England has had a system whereby large success 
fees have been recoverable, but in Scotland they 
are paid out of the claimant‟s damages. That has 
meant that costs have been much higher in 
England. They have recently been reduced and 
are now more in line with the position in Scotland. 
There is no appreciable difference between the 
insurance premium that you pay for your car 
insurance and the premium that is paid by 
someone in a similar position in England. That is 
almost inevitable, because you might be injured in 
an accident in England and therefore be subject to 
the rules there. 

The Convener: Are you going to corroborate 
that, Mr Rogerson? That is our favourite word. 

Alan Rogerson: I will be very careful in what I 
say next. There is a danger in just looking across 
the border because England has fixed fees for 
low-level cases and the compulsory protocols to 
which I alluded earlier. England already has a 
proportional step change in place for its cases. As 
Robert Milligan says, the fees in larger cases have 
been well out of proportion down south compared 
with what they are up here. 

The data that we have identified and collected 
show that our problem up here is the 
disproportionate approach that currently exists in 
relation to the low-level cases, which there are 
more of. That is what the Courts Reform 
(Scotland) Bill needs to address; I hope that the 
rest will follow. 

I would defer to the ABI on the issue of lower 
insurance premiums. 

The Convener: Did you want to say something, 
Mr Conway? Is it wise to say more now that you 
have offended the judiciary and the sheriffs? Have 
a go at the Parliament and the committee now. 

Ronnie Conway: Convener, you will be 
shocked to hear that I do not know the answer to 
Mr Campbell‟s question. I have already suggested 
that the insurance industry will be big winners out 
of the bill. It has a further prize in sight, which is 
the low-value cases. 

The Taylor review has already dealt with the 
issue. Sheriff Principal Taylor pointed out that 
there is an asymmetrical relationship between 
one-shotters and repeat players, and that, unless 
a reasonable level of expenses or costs is 
assimilated into low-value procedure, specifically 
for cases under £5,000, claimants will be 
unrepresented. Not satisfied with all the savings 
that the insurance industry will get as a result of 
the sanction for counsel issue, Mr Rogerson is 
now hunting for an even bigger prize. 
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The Convener: Does he smell blood? 

Ronnie Conway: I was deliberately not going 
there. 

The Convener: You are provocative. 

Ronnie Conway: Convener, that is exactly what 
he is doing. 

The Convener: Before you come back on that, 
Mr Rogerson, I will ask Mr Moxham to come in. 

Dave Moxham: Perhaps Alan Rogerson will 
contradict this, but we are not aware of any 
reductions in premiums down south as a 
consequence of the outcome of the Jackson 
review and the various attempts to limit costs. We 
were promised that those would come, but I do not 
think that we have seen any yet. 

The Convener: Mr Rogerson, you seem to be 
pretty friendless now. 

Alan Rogerson: I know, convener, but I should 
say that I am not going home to get my 
deerstalker just yet. 

Just to come back on what Ronnie said— 

The Convener: So you are calling Mr Conway 
“Ronnie” now. I am so glad that we are ending on 
that note. 

Alan Rogerson: I am trying to attract friends, 
convener, but it is not just happening. 

With regard to low-level cases, one of the 
recommendations in the Taylor review of 
expenses was the introduction of one-way 
qualified cost shifting to ensure that those who 
pursue small actions do not incur any costs. 
Insurers welcomed that move, but they want it 
balanced out with the compulsory pre-action 
protocol to ensure that not as many cases go to 
litigation simply because the parties cannot agree 
and that the issues in question are narrowed. 

The Convener: So we might or might not see 
reduced premiums. 

I hope that you have some kind words for Mr 
Rogerson, Mr Milligan. 

Robert Milligan: I want to finish on a friendly 
note and point out that the insurance industry is 
not an ogre but is, in fact, essential to the whole 
process and generally very well run. However, we 
are also talking about commercial organisations 
that have to take benefits where they can. 

The Convener: On that—I think—neutral note, I 
end this evidence-taking session and thank the 
witnesses for their attendance. 
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Scottish Parliament 

Justice Committee 

Tuesday 1 April 2014 

[The Convener opened the meeting at 10:02] 

Courts Reform (Scotland) Bill: 
Stage 1 

10:02 

The Convener: Agenda item 2 is continuation 
of our stage 1 evidence taking on the Courts 
Reform (Scotland) Bill. This is our third evidence 
session on the bill. We will hear from two panels of 
witnesses. With the first panel, we will focus 
mainly on the bill’s provisions that relate to judicial 
review. If the panellists want to move on to 
anything else afterwards, they should feel free to 
do so. 

I welcome to the meeting Jonathan Mitchell QC; 
Tony Kelly, chair of Justice Scotland; and Lloyd 
Austin, convener of the governance forum, 
Scottish Environment LINK. I think that Mr Gibb of 
the Scottish Immigration Law Practitioners 
Association will join us later. 

I invite questions from members. 

Sandra White (Glasgow Kelvin) (SNP): Good 
morning, gentlemen. I want some clarification and 
perhaps some advice from you. 

I note that, originally, more people supported the 
three-month time limit on applications for judicial 
review than were against it. People who opposed 
the three-month time limit and wanted it to be 
longer were concerned about the short timescale 
for legal aid and for housing, welfare and 
immigration cases, in particular. I have been 
involved in a number of immigration and asylum 
cases in which we have had to seek judicial review 
very quickly. Why is there concern about housing, 
welfare and immigration cases? What would the 
problems be? 

Jonathan Mitchell QC: As you say, there has 
been a lot of support for having a very short time 
limit in that area. We have to look back at why 
people support that for part of an answer to your 
question. 

It is a fact that the citizen keeps the state in 
order through judicial review. In a sense, it is the 
civil equivalent of criminal prosecution. If you did a 
survey in Barlinnie on whether there should be a 
three-month time limit on prosecution for crime, 
you would get a massive vote in favour of that. 

The Convener: Strange, that. 

Jonathan Mitchell: What we have is a massive 
vote by public authorities that they want to be 
immune from legal action. That is the whole point 
of having a three-month time limit or, indeed, any 
time restriction. It is so that if I, as a citizen, see 
that the state or a local authority is breaking the 
law and do not do anything about it in a fairly short 
period of time, nothing can be done about it. We 
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can see that very sharply in the way in which the 
proposed provision deals with continuing breaches 
of the law when the grounds first arose. 

I will give a specific example. In 2003, under the 
Mental Health (Care and Treatment) Act 2003, the 
Parliament voted to bring in a right of appeal for 
patients who were held in excessive security. It 
voted that that would be done by 1 May 2006, but 
the right has never been brought in. That was the 
subject of a judicial review petition, which took 
until May 2008 to get to court. By 2012, the court 
had held, by standing order, that the Government 
was acting unlawfully in not implementing the right 
of appeal. We have reached April 2014 and 
nothing has been done. The statutory provision 
that the Parliament enacted remains not in force. 
This is something on which the Government can 
turn round and say to anyone who brings a case 
now, “You weren’t in court within three months.” 

I come back to immigration and asylum cases. 
The proposed provision means that if I, as an 
asylum claimant, have a good claim that I should 
not be sent back to a country where I say I will be 
tortured but I do not bring that claim within three 
months, whether I can bring it after that period will 
be down to judicial discretion, for which there is 
provision. When it comes to whether I will be 
allowed to make that complaint, it will be a matter 
of keeping my fingers crossed, to use the old 
metaphor. 

All this is being done, in effect, because of a 
claim that it is good public administration that 
people bring cases as soon as they can. There is 
no other parallel context in Scotland in which 
people are held to such limits. If I have a road 
accident, I have three years to claim. If I have a 
contract claim, I have five years to claim. Even 
under the Human Rights Act 1998 and the 
Scotland Act 1998 more generally, I have a year to 
claim. A three-month period is unique. 

One has to ask why a three-month time limit is 
being imposed. When you ask why people are 
supporting it, you can see why it is being brought 
in: its purpose is to stop people making claims. 
The rationale is to cut down the very small number 
of judicial reviews that we have in Scotland at 
present by making it more difficult for people to get 
a judicial review into court. If it was not going to do 
that, there would be no purpose in having the 
provision at all and no point in having this 
discussion.  

The Convener: How many judicial reviews do 
we have in Scotland? Do you have those 
statistics? 

Jonathan Mitchell: It goes up and down year 
by year, but as a crude generalisation, there are 
approximately 300 to 350 a year, out of 5 million 
people. About three quarters or four fifths of those 

are asylum cases, which are subject to special 
core procedures that provide, in effect, for a more 
summary form of determination once they are in 
court. Leaving aside those cases, 50 to 60 judicial 
reviews a year, more or less, are brought by the 5 
million people in Scotland—companies and so on, 
as opposed to asylum seekers. That is a tiny 
number of cases. Nevertheless, it is the very sharp 
end of a very big issue, which is operating the rule 
of law.  

The Convener: Do any other witnesses wish to 
comment? 

Tony Kelly (Justice Scotland): On a point of 
information, those figures are mentioned on page 
4 of the written submission from Justice Scotland. 

In relation to the number of respondents who 
supported the introduction of a time limit, on page 
26 of chapter 12 of Lord Gill’s civil justice review, 
Lord Gill says that just over 20 per cent of 
respondents to his review considered that a time 
limit should be introduced, so I do not think that an 
overwhelming majority seeks a three-month time 
limit. 

The Convener: Besides, percentages do not 
always mean what they appear to mean. 

Tony Kelly: Indeed. 

Lloyd Austin (Scottish Environment LINK): I 
agree with Jonathan Mitchell’s point that judicial 
review is the way in which citizens can challenge 
the state. From our point of view—we speak on 
behalf of the environment—we are very aware that 
the environment itself can never go to court. In 
relation to governmental or public body decisions 
that affect the environment, the European Union, 
the United Kingdom and Scotland are signed up to 
the Aarhus convention as a means of providing 
citizens, communities and non-governmental 
organisations with the right to seek review of those 
decisions.  

The question of timing comes in to the right of 
those bodies. We agree that there is a preference 
for timeousness, but in some circumstances in 
which funding is an issue, whether we are talking 
about people getting legal aid or local community 
groups raising funds, there can be quite a few 
hurdles to overcome before they can go to court, 
and that can take more than three months. That is 
an issue for local community and campaigning 
groups and for individuals who are particularly 
concerned about environmental matters on behalf 
of the public interest. 

As regards the number of judicial reviews that 
relate to environmental and planning issues, there 
is a useful research report by Neil Collar, a partner 
at Brodies, on the number and types of judicial 
reviews in the field of planning, in which he 
concludes that judicial review is “not a NIMBY’s 
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charter”. Although half the cases are brought by 
objectors, many of those are competitive 
commercial interests; they are not necessarily 
campaigning groups. I would certainly recommend 
that the committee look at that report. 

The Convener: We will ask the clerks to get a 
copy of it for us. 

Sandra White: As someone who tried to 
introduce a third-party right of appeal for 
community groups, I support groups having that 
right. I tried to do that through a member’s bill, but 
I was unsuccessful. 

The Convener: That reminds me of the old 
days.  

Sandra White: Indeed. You supported that, 
convener. 

We have been talking about the three-month 
time limit, and you mentioned that certain groups 
were more supportive than others. If the time limit 
should not be three months, what should it be? 

Tony Kelly: We said in our submission that it is 
difficult to understand why the period of three 
months was chosen. The only real reason that we 
can identify is that there has been a complete 
read-across from England and Wales, but we are 
in an entirely different situation. England and 
Wales have a stringent time limit because of the 
volume of litigation that overran the administrative 
court down south. The time limit was introduced in 
an attempt to rein in the number of applications. 
We are nowhere near approaching a problem in 
relation to volume.  

If pressed on a choice, we would say that 
perhaps the Human Rights Act 1998 and the 
Scotland Act 1998 provide a go-to for assessing 
what the time limit should be. I would not say that 
it is a well-worn avenue of litigation to use those 
acts, but at least litigants know that they have one 
year to get to court and that, if they do not get to 
court within one year, they will have a problem and 
will have to ask the court to exercise an equitable 
discretion. 

If pressed, that would be an idea, but the 
primary question is, why choose three months? 
There does not seem to be a pressing need for a 
three-month time limit in this jurisdiction.  

Jonathan Mitchell: That is right. If we have a 
time limit at all, three months is incredibly short. 
Realistically, it means that somebody must be 
teed up, and must have a solicitor who is teed up, 
within weeks, so that they can get the papers in 
order and get the case into court through counsel. 
One has to ask why the limit is three months, 
when it would be so much longer for anything else. 

Behind that is a deeper question: why have a 
time limit on that at all? We do not have a time 

limit for prosecution of murder. We do not say to 
people, “It is just not fair; this happened 20 years 
ago.” The reason that is put forward for why a time 
limit is needed is that it is to protect proper public 
administration and the rights of third parties, but 
why should we then say that, even if a time limit is 
not needed for the purpose of protecting proper 
public administration and the rights of third parties, 
we still need one? 

I would have thought that we could have a 
completely differently written provision that said 
that, when there is an unfair prejudice to public 
administration or to third parties, that would be a 
bar to coming to court. You can see how that 
could happen—for example, in a planning case, if I 
wanted to challenge a grant of planning 
permission to my next-door neighbour when they 
had built, or if I wanted to challenge a decision by 
a local authority on last year’s budget, when we 
were going into the next year—but why do we say, 
when an asylum seeker complains that a decision 
is being made that will result in them being sent 
back to be tortured, that there is a third-party 
interest to be defended? There simply is not. 
There is a baby and bath water problem here. 

10:15 

Lloyd Austin: If pressed, we would agree that 
the period of a year, which is used in a human 
rights context, could be an alternative limit. 

I also agree that we need to ask why there 
should be a limit at all. Why not have a limit that is 
determined by the circumstances of the case? If 
someone was challenging a planning decision 
after the development has been built, that would 
be ludicrous. The circumstances of the individual, 
the community, the campaign group or the NGO, 
such as whether they have professional advisers 
in place at the time of preparing the case or 
whether they need to raise funds to pursue the 
action, should be taken into account when 
determining a timeous time period. 

Margaret Mitchell (Central Scotland) (Con): 
Good morning, gentlemen. 

Could you comment on the leave of court 
proposals and the two tests of sufficient interest 
and real prospect of success that are apparently 
being introduced to filter out unmeritorious cases, 
although there does not seem to be much 
evidence that there is a problem with 
unmeritorious cases? Is that the case? 

Tony Kelly: The bar is pretty low at the 
moment. The court can exert some control over 
the cases that come in at first order stage. I am 
certainly aware of cases in which the judge 
requires to be addressed on whether there is a 
competent application to the supervisory 
jurisdiction. 
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The proposals in the bill would raise the bar 
quite considerably. The petitioner would have to 
satisfy the court that there were real prospects of 
success. Reading across to England, with the 
situation in which an analogy seems to have been 
drawn, the provision is used to weed out 
vexatious, hopeless or frivolous applications. We 
would certainly have no problem with a test to 
weed out those hopeless cases, but the proposal 
seems to represent quite a big jump up to the 
imposition of a real bar. The problem is that it is 
linked to the three-month time limit. If people rush 
to get to court to beat the time bar, their 
applications might well not be as fully prepared 
and capable of being fully argued at that stage. 
That would leak into the higher test being applied 
to those applications that are not fully worked up. 

We do not have a particular problem with the 
proposal on standing. That seems to codify what 
has been stated by the Supreme Court. The 
sufficient interest test seems to be incredibly 
realistic and appropriate. 

Jonathan Mitchell: The point about standing is 
right; in recent years, the law has been reformed 
by the courts, and that is recognised by the 
provision in the bill. 

On the issue of weeding out, I see arguments 
on both sides. Of course unmeritorious cases 
should not proceed further, and I do not really 
have a problem with the idea that weeding should 
be done at an early stage. In fact, there have been 
reforms in court procedure in the past couple of 
years that have already brought that into effect 
without any need for statute as far as immigration 
and asylum cases are concerned. That was done 
as a template for more general internal reform. 

As Professor Kelly says, the problem is with 
how the issue links in with the time bar. If people 
have to have all their skittles up and in a neat row 
within the three-month time limit, it might be quite 
difficult for them to satisfy a court that the case is 
one with good prospects. The present 
arrangement gives people a chance to make sure 
that their skittles are all up before somebody tries 
to knock them down. 

That said, I do not really have a problem with 
the permission provisions as they stand. I do not 
think that it is a big one, but there is a problem 
with people bringing hopeless cases. The fact that 
it is not a big problem can be seen by the success 
rates. Traditionally, immigration and asylum cases 
have had a success rate of between two thirds 
and four fifths each year. We know that from 
looking at what happens on the expenses. 

Of the minority of cases that do not succeed, 
there are some that should never have been 
brought. However, as has been said, the proposal 
has been lifted from England, where the courts get 

flooded with hopeless cases, a lot of which are 
brought by party litigants quite unscrupulously. 
You can tell from our numbers that we do not have 
a flooding problem. In a way, what we have is a 
solution that is searching for a problem. Nobody 
has identified that the problem of unmeritorious 
cases being brought is big enough to justify 
legislation. The measures are being brought 
forward on the theoretical basis that, if it is a 
problem in England, how could it possibly not be a 
problem here? Statistics show that it is not a 
problem here. 

The Convener: Might there be displacement of 
cases? If there is a time limit in England but not in 
Scotland, might people decide to go to Scotland, 
where they would get a longer go? 

Jonathan Mitchell: There could be, in theory. 
There are very few cases—but they do exist—in 
which people can, in effect, choose which court to 
bring a case in. For example, I have been involved 
in the case against the Lord Chancellor to strike 
down the introduction of fees in the employment 
tribunal. I act for the petitioners in Scotland and 
Unison is acting in a parallel case in England. 
There is a degree of competition, if you like, 
between the two countries in that instance, but 
such cases are very rare. 

About two years ago, the Home Office was 
asked whether it could point to a problem of 
asylum seekers forum shopping between England 
and Scotland. It said in open court that it had 
researched the issue and that it had not found a 
single case in which somebody had done that.  

In theory, it is true that people could come to 
court in Scotland after three months while they 
could not do so in England, but so be it. We face 
that theoretical issue in everything from divorce to 
road accident cases. 

The Convener: I thought that it was worth 
asking about. 

Jonathan Mitchell: Absolutely. 

Margaret Mitchell: I wonder if Mr Austin would 
address article 9 of the United Nations Economic 
Commission for Europe Convention on Access to 
Information, Public Participation in Decision-
making and Access to Justice in Environmental 
Matters, which I think is called the Aarhus 
convention. 

Lloyd Austin: Yes I will come to that. To 
answer the original question on sufficient interest 
and standing, we completely agree with the 
comments that have been made about the 
decisions that the courts made in the AXA General 
Insurance and Walton cases, which we believe 
should be continued. 

On the leave to proceed stage, we can see 
benefits in the proposal, subject to certain 
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circumstances. The question of how high the 
hurdle is is important. It is good to weed out 
vexatious cases, but some cases that might 
benefit from a good argument might also get 
knocked out if the test is whether they stand a 
good chance of success. It is important that there 
is a balance. A first hearing could address 
preliminary points such as protected expenses 
orders and people’s concerns about costs and 
could settle issues such as standing before the 
costs and expenses of the substantive arguments 
start racking up. The offers the opportunity to 
reduce the chilling effect on litigants. 

Another issue is the right to an oral hearing or 
appeal if leave is refused. One of our sister 
organisations in England and Wales—Friends of 
the Earth—took action against the Secretary of 
State for Energy and Climate Change over the 
home renewables decision. Initially, it was refused 
leave to proceed but it won its appeal and, at the 
substantive hearing, it won the case. It is very 
important that there is a right to a hearing or an 
appeal if leave to proceed is refused. 

Aarhus is our key concern in respect of the 
rights of litigants on behalf of the environment. The 
convention deals with a number of matters but, 
essentially, it says that communities, citizens and 
NGOs should have a right to have decisions that 
affect the environment reviewed. Article 9 
specifies a couple of conditions. First, it is 
necessary for those communities, citizens and 
NGOs to have sufficient standing. I think that we 
have addressed that with the sufficient interest 
test. However, the three tests that are mentioned 
in article 9 relate to issues of timing, the process 
not being prohibitively expensive and the merits of 
the case. The bill and the discussions about 
judicial review address issues to do with costs and 
with timing, but not issues to do with the 
substantiveness of the review. That is an 
interesting issue, because judicial review is not 
designed to examine the merits of a case. 
Therefore, there is a question about whether 
judicial review should be adapted to meet the 
requirements of the Aarhus convention or whether 
there should be a lower court or a tribunal on the 
environment to do that. 

Scottish Environment LINK’s member bodies 
support the concept of an environmental tribunal 
or court that could carry out those substantive 
reviews. That tribunal or court could be a chamber 
within the new unified tribunals system, for 
example. I know that the Government is 
committed to reviewing the options for an 
environmental court—that was in the 
Government’s manifesto—and we are looking 
forward to hearing about those when the time 
comes. 

Margaret Mitchell: Is there a gap in how people 
can be represented? That is very much a live 
issue, given the huge numbers of people in 
various communities Scotland-wide who are 
objecting to incinerators and biomass 
developments. 

Lloyd Austin: Yes, I would argue that it is a big 
issue. Individuals, communities and NGOs must 
overcome a number of hurdles in order to raise 
environmental points that we would argue are 
perfectly valid. In our opinion, those hurdles 
illustrate non-compliance with the Aarhus 
convention, whether because of issues with the 
right to a substantive review, because the cost is 
prohibitively expensive or because people are 
being frozen out by the time limit that we have 
been discussing. 

Roderick Campbell (North East Fife) (SNP): 
Good morning, panel. 

I refer to my entry in the register of members’ 
interests: I am a member of the Faculty of 
Advocates. 

I would like to return to some issues that have 
already been raised, one of which is standing. The 
decision of the Supreme Court in the AXA case 
has been mentioned. Since then, the inner house 
has considered matters further in the sustainable 
Shetland case, in which it reached the view that 
Donald Trump, in particular, may have been 
affected by the issues in the petition, but that he 
would not have been directly affected by them. It 
took on board comments by the Supreme Court 
that anyone who wishes to enter the process must 
be directly affected. 

Are you all content that the question of whether 
someone is directly affected is a matter that the 
courts can determine? Does not the bill represent 
a legislative opportunity to consider that more 
fully? 

Jonathan Mitchell: I think that that is right. 
Although the law is now in perfectly good shape 
and is perfectly clear, there seems to be a certain 
degree of uncomfortableness on the part of those 
who operate it, both in the courts and in 
Government, in recognising that. The sustainable 
Shetland case is an example of that. 

Although the number of cases in question has 
not been large, there has been a steady enough 
flow of them to show that there is a bit of a 
problem with people claiming that a good defence 
is that someone does not have sufficient interest in 
a case because although the issue with which the 
case deals might affect the public generally, it 
does not affect them as an individual. 

There are a number of examples. I mentioned 
the challenge to the non-introduction of the appeal 
right for mental health patients, which was 
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successfully challenged by the Scottish ministers 
all the way through the Court of Session on the 
basis that, because the right had not been 
introduced, the person concerned could not claim 
that his rights were being affected, as he did not 
have any rights in the first place. Ah ha! That 
would be a good point for a school debating 
society debate, one would have thought, but it 
actually succeeded in the Court of Session twice 
before being knocked out in the Supreme Court. 

10:30 

There are other examples. Whereas in England 
the Lord Chancellor accepted that there was 
sufficient public interest for the matter of the 
introduction of employment tribunal fees to be 
litigated, in Scotland the point was taken—albeit 
that it was thrown out of court—that there was no 
sufficient public interest for people to challenge the 
measure and the only people who could challenge 
it were individuals who had been stopped from 
raising a case, with the consequence that, until the 
scheme had been brought into force, no one 
would be able to challenge it. 

There is a continuing undercurrent of people 
raising problems about standing; you are quite 
right about that. The difficulty is that we are talking 
about a difference of culture, not a legal problem. 
It is healthy that the Parliament should give what is 
in effect a rubber stamp of approval for the law as 
it has been declared by the Supreme Court, as it 
does in the bill. 

Lloyd Austin: I agree with that. The law from 
the AXA case is clear, but I agree that there are 
issues and debates to be had about its application. 
I refer to what I said about cases in which the 
challenge relates to a decision that affects the 
environment. The environment cannot go to court, 
and it can always be argued that an individual, 
community or NGO who acts on behalf of the 
environment is not directly affected, because they 
are acting on behalf of not themselves but the 
public interest, in the context of what are deemed 
to be environmental concerns. 

In promoting the Aarhus convention, the United 
Nations is saying, “Here is a public interest that we 
want to see having a say through individuals, 
community groups, NGOs and so on. It cannot 
litigate itself, therefore we want the ability for 
others to do so on its behalf.” The application of 
the AXA test sometimes raises such issues. 

Tony Kelly: I echo what Mr Mitchell has said. It 
is difficult to be prescriptive in the bill. The terms of 
the provision probably go as far as they can do. 

There is a cultural difference between Scotland 
and down south in respect of litigation in relation to 
the public interest. There is a wealth of litigation in 
relation to which the English courts are more open 

and say, “This is not a busybody litigating for the 
sake of it; this is someone who is bringing a wrong 
before the court, to have the matter clarified and 
the interest declared.” Up here, we seem 
traditionally to have taken a narrow view, even 
when the law appeared to have been freed up. 
The Court of Session took a very narrow view in 
AXA, which had to be opened up again and 
declared afresh. In the sustainable Shetland case, 
the courts have yet again taken a narrow view. 

Widening up the matter in the bill might deprive 
the courts of any gatekeeper role in relation to the 
question of standing. We are content with the 
terms of the bill. 

Roderick Campbell: Thank you for clarifying 
that. 

On time limits, the bill provides that an 
application to the court must be made within three 
months or 

“such longer period as the Court considers equitable having 
regard to all the circumstances.” 

We are a bit confused by the written submission 
from Justice Scotland, which implies that the bill 
gives the courts no 

“equitable jurisdiction to waive the time limit”. 

Tony Kelly: I read that— 

Roderick Campbell: I would be grateful for 
your thoughts on that and for the panel’s thoughts 
on the provision that the time period for application 
for judicial review must be calculated from 

“the date on which the grounds giving rise to the application 
first arise”. 

The Convener: Mr Kelly, perhaps you will 
respond to the first point before I bring in the rest 
of the panel on the broader point. 

Tony Kelly: I read our submission with a bit of 
surprise. There clearly is an equitable power— 

The Convener: Sorry. Did you say that you 
read your submission with a bit of surprise? Is 
your name at the bottom of it? 

Tony Kelly: It is indeed— 

The Convener: Dearie me. [Laughter.] 

Tony Kelly: An equitable power is clearly given 
to the court in subparagraph (b) of section 1 of 
proposed new section 27A of the Court of Session 
Act 1988. The problem is that three months is the 
headline time limit and will become the default—
that is certainly what happened in England. Even a 
day beyond three months, we will have to come to 
court to persuade it to exercise its equitable 
discretion. 

As we have explained in our submission, we are 
concerned with the assessment of when the time 
starts, which is problematic with regard to 
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continuing breaches or a course of conduct. It is 
always with difficulty that the courts deal with such 
problems about the calculation of time limits.  

The commencement of the time period in the bill 
is  

“the date on which the grounds giving rise to the application 
first arise.”  

Mr Mitchell gave you a policy example of what that 
would mean, but the one that came to my mind 
was in relation to slopping out. That issue first 
arose in the 1960s, but it became justiciable in 
1999 under the terms of the European convention 
on human rights under the Scotland Act 1998. So 
when are we saying that slopping out first arose? 
What would we say to individual litigants if they do 
not get to court within three months of their 
incarceration? When did the issue first arise for 
them? Would we have a continuing course of 
conduct with matters brought to court, reviewed 
and held to be a proper and judicial review? All 
sorts of problems are inherent in calculating the 
time limit, commencing from whenever the 
grounds first arise. 

One can even see—dare I say it before the 
committee—judicial review of acts of the Scottish 
Parliament. I am not saying that there would be in 
all cases, but if there are sound reasons for 
judicially reviewing an act of the Scottish 
Parliament for being beyond its devolved 
competence and a challenge does not get to court 
within three months of that act being brought into 
force—if, for example, the issue suddenly occurs 
to someone four months after the act’s 
commencement—the litigant would have a 
problem because the grounds first arose 
whenever the act came into force. 

Lloyd Austin: The question about when the 
grounds arise underlines the need for greater 
flexibility on time limits. There are many cases 
involving local people, communities or campaign 
groups who did not know about a decision at the 
time when it was made. Indeed, it might take a 
couple of months before they realise what the 
impact on the local environment will be, but once 
they do, they organise and start fund raising and 
so on.  

Jonathan Mitchell: Across the board—this is a 
generalisation to which there are exceptions—it is 
usually a necessity to have knowledge that you 
have an issue on which you can go to court before 
time starts to run. If I have been in a road accident 
but I do not know who ran into me, the time does 
not run until I could reasonably know who that 
individual was. 

However, there is a more general problem that 
is important. Superficially, it is quite right to have 
the fallback provision of the court being able to 
deal with a matter equitably. The problem arises 

when one considers how the policy will work in 
practice and, with a tight time limit, the matter will 
be argued constantly. 

I work for respondents just as much as I work 
for petitioners. Where a good case is being 
brought against my clients and I think that they will 
lose it if the court hears the matter on its merits, I 
would advise them that we need to give our 
attention to arguing that it is not equitable that the 
case should be allowed to be brought in the first 
place. 

There will be satellite litigation. There will also 
be complete duplication in a lot of cases. First, we 
will have an argument about whether it is equitable 
that the case should be brought. After a case has 
got through, we will then have an argument about 
whether the case is well founded. That would not 
be too much of a problem if that were to happen 
only from time to time, but with such time limits, it 
will happen constantly. 

Roderick Campbell: I assume that the panel is 
in agreement that, whatever the timescale, it 
wants to have a backstop equitable provision, 
which would be used less often if the original 
timescale was much wider. 

Jonathan Mitchell: Absolutely. 

Tony Kelly: Yes. The timescale also 
encourages people to go to court as their first 
reaction. Down south, there is a pre-action 
protocol that a petitioner must follow before they 
get to court. Having a blanket and stringent 
provision in the bill means that people will go to 
court and then turn around to find information to 
deal with the respondent. If there is a more 
generous time limit, perhaps coupled with a pre-
action protocol, there would be communication 
with the respondent. For example, one might have 
an elucidation of particular bits of information that 
completely deprives one of one’s right of action, 
clears the matter up or highlights a concession 
that avoids the necessity of court action. 

Lloyd Austin: I completely accept Mr Mitchell’s 
point about knowledge, although I would be 
concerned about the narrow interpretation that can 
sometimes be made of a local community or a 
local individual being deemed to know something. 
I refer to the McGinty case, which concerned the 
Hunterston planning decision. Mr McGinty was 
unable to challenge the national planning 
framework decision because he was deemed to 
have been aware of the consultation that took 
place, which had been advertised in The 
Edinburgh Gazette and not locally— 

The Convener: We all read The Edinburgh 
Gazette. 

Lloyd Austin: Well, exactly. Such narrow 
interpretation, along the lines of “He should have 
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known”, is of concern to local people and 
communities. 

John Pentland (Motherwell and Wishaw) 
(Lab): The Gill report recommends a three-month, 
short time limit. Diverse areas of policy can form 
the basis of a judicial review action. Should there 
be a one-size-fits-all approach? Should there be a 
single time limit for all types of cases? 

Tony Kelly: It is pretty difficult to have a facts-
and-circumstances time limit. That is the problem 
that prompted the new provision. We have a loose 
and vague time limit—mora. The difficulty is that 
the application of that varies according to the facts 
and circumstances. We are not opposed to the 
introduction of a time limit that would say, “This is 
it” and to people who get into difficulty having to 
invoke the equitable discretion of the courts. 

The Convener: Which would mean a time limit 
of one year, I think you said. 

Tony Kelly: If pressed, I would say one year, as 
that is something that we are conversant with. The 
one-size-fits-all time limit is not three months, as 
far as we are concerned. 

Jonathan Mitchell: I think that Mr Pentland is 
right: it is a bit odd. Judicial review covers such a 
wide range of possible issues. At one extreme is a 
challenge to something national, such as a 
national planning policy; at the other is the single 
asylum claimant. 

One line runs through this, which one could turn 
into a proper statutory provision, and that would be 
to talk about a time limit beyond which allowing 
people to bring a case would cause unreasonable 
prejudice to public administration or the rights of 
third parties—those words are off the top of my 
head, but a draftsman could formulate such a 
provision. 

We have given examples involving planning 
permission and the like and I am sure that there 
are plenty of others. That would be a two-sizes-fit-
all sort of provision. There are cases in which we 
have to consider third parties’ rights or the general 
interests of the public, and there are those that 
make up the vast majority, in which we do not 
have to do that, but which involve a citizen 
complaining that they or the public have been 
affected by illegal acts of the state—I use “the 
state” in its widest sense. 

The three-month provision says nothing about 
whether there is prejudice or whether there is a 
problem for third parties at all. 

John Pentland: Might the time limit discourage 
efforts to settle cases, especially when legal aid is 
involved? 

Tony Kelly: Certainly. I have alluded to that. 
The very stringent time limit means that people’s 

first reaction is to get to court within the time limit, 
rather than finding out more first. We might get to 
the court on the eve of the time limit and seek 
further information from the respondents about the 
basis of the decision, which might mean that the 
application to the court disappears. It is much 
better if there is a more generous time limit, so 
that that is canvassed before we go to court—the 
petitioner’s position is put to the respondent and 
an opportunity is provided to the respondent either 
to think about the matter, reconsider and concede, 
or to furnish further information regarding the basis 
of the decision that is under review. 

Lloyd Austin: I agree with that. The procedures 
down south, involving letters before action or 
whatever they are called, enable people to get 
information and/or amendments to decisions that 
address their concerns. If the time limit, whatever 
it is, starts before those processes, people will end 
up in court, which would negate those negotiations 
or discussions. Something on the time limit would 
enable better discussions between parties. 

10:45 

Jonathan Mitchell: I make my living out of 
people litigating, so my selfish interest is in people 
jumping into court fast and the more, the better. 
However, from a public point of view, that is bad. 
Litigation ought to be seen as a last resort, not a 
first one. My normal advice to clients is to think 
twice, three times and four times before they go to 
court. The provisions in the bill mean that I will not 
say that; I will say “Jump in fast.” 

John Finnie (Highlands and Islands) (Ind): I 
had a series of questions for Mr Austin, but 
Margaret Mitchell covered them. However, I want 
to clarify a few things to do with costs with you, Mr 
Austin. You mentioned the McGinty case. The 
written submission from Friends of the Earth 
Scotland and the Environmental Law Centre 
Scotland states: 

“In response to legal action from the European 
Commission, the Government’s moves to tackle the 
excessive cost of environmental litigation are limited to 
codification of rules of court for PEOs. However, the new 
rules in Scotland apply only to cases under the Public 
Participation Directive, and fall far short of providing for the 
kind of assurance against prohibitive expense required by 
the Aarhus Convention.” 

There is further mention over the page of what 
costs might or might not be reasonable given the 
level of median salary in the United Kingdom. Are 
you satisfied that the bill is compliant with the 
Aarhus convention? 

Lloyd Austin: The bill itself will not make 
Scotland Aarhus compliant—definitely not. In 
some places, the bill take steps towards 
compliance, but it does not in other areas. Friends 
of the Earth Scotland and the Environmental Law 
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Centre Scotland have rightly raised the point that 
the bill does not fully address the issue of costs, 
among other issues. 

John Finnie: Is there any aspect of the bill that 
could be altered in order to make the bill more 
compliant? 

Lloyd Austin: Addressing some of the issues 
with time limits and standing that we discussed 
previously would do that. If some of the cost 
issues could be addressed, that would make us 
more compliant. However, there is still the very 
significant issue of the right to review the merits of 
a decision, which the bill does not address and—I 
think—could never address. That has to be done 
under the Government’s proposed review of the 
options of environmental courts or tribunals, which 
the Government is committed to publishing before 
the end of this Parliament. 

The bill makes a few tentative steps towards 
Aarhus compliance, but on its own it will never do 
everything. 

John Finnie: The Aarhus convention has 
featured in a lot of the legislation that we have had 
cause to examine. Do you believe that there is a 
commitment from the Scottish Government to 
seek compliance with the convention? 

Lloyd Austin: Sorry, but which Government? 

John Finnie: I am talking about the Scottish 
Government. 

Lloyd Austin: All Governments in the UK are 
required to comply with the Aarhus convention. In 
fact, all Governments in the EU are required to 
comply with the Aarhus convention because the 
EU is a party to it. I do not think that anybody from 
any Government has said that they will not comply 
with it, but I think that Governments have a 
different interpretation of it, which is a narrower— 

The Convener: That is a diplomatic answer, Mr 
Austin. 

Lloyd Austin: I think that they have a narrower 
interpretation than we do of what compliance 
means. 

Jonathan Mitchell: Just on a technical point, I 
think that Mr Austin was earlier addressing the 
position of the British Government and not that of 
the Scottish Government, because the question of 
an environmental court or chamber is not 
applicable in Scotland, as far as I know. The UK 
Government obviously has its jurisdiction here, but 
we are talking about the Scottish Government. 

On the point about expenses, I think that the 
opportunity has been missed to introduce the 
Aarhus rule for protective expenses orders in 
public interest litigation. The Scottish Government 
has been humming and hawing about that for a 
good few years. The Aarhus convention and 

European law have introduced a degree of 
protection for environmental claims against 
excessive expenses orders. We really ought to 
have the same for public interest litigation in 
general. 

Lloyd Austin: The commitment that I was 
referring to was a Scottish Government one. It is in 
the Scottish National Party manifesto. 

The Convener: You have read the SNP 
manifesto. Crumbs! That is more than I have 
done. 

Lloyd Austin: The Cabinet Secretary for Rural 
Affairs and the Environment has said that the 
Government intends to publish an options paper 
on an environmental court before the end of the 
session. 

Jonathan Mitchell: Sorry. 

John Finnie: Given the review that we are 
looking at and the suggestion about greater 
specialisms, is there an opportunity to set up an 
environmental court on the back of the legislation? 

Lloyd Austin: Yes. One of the options that the 
cabinet secretary will probably consider is whether 
there should be an environmental chamber in the 
new, broader tribunal system. 

John Finnie: Thank you. 

Christian Allard (North East Scotland) (SNP): 
I would like a little clarification. I heard all your 
answers, but am still not sure which way we are 
going with the time limit. Will a shorter time limit 
discourage or encourage the number of judicial 
reviews? I have heard conflicting views. 

Lloyd Austin: I think that the short time limit 
that the bill will introduce will discourage 
communities and individuals and freeze them out. 
I think that there will be a chilling effect. 

The Convener: I think that Mr Allard was 
looking for you to tell us what your time limit would 
be, if we can sum up. I know what Mr Kelly has 
told us. 

Lloyd Austin: I think that, if we were pressed, 
we would go for a year, as others have said. 
However, we are very aware that there are 
different circumstances in different types of judicial 
review. I would support Mr Mitchell’s idea of 
having some criteria by which those 
circumstances could be interpreted. 

Jonathan Mitchell: There are pulls in both 
directions. As Mr Kelly said, some people will jump 
into court early because that is their only chance 
and they know that it is their only chance. Those 
are people who otherwise would have settled 
matters amicably without going to court at all. 
Other people will simply not get into court at all for 
a number of reasons. 
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It is a matter of complete speculation, because 
there has been no attempt to obtain evidence on 
it. As Professor Mullen pointed out, the problems 
of delays and of people coming into court slow are 
quite easily obtainable in the Court of Session 
records. My guess is that the first group will be 
relatively small and the second group will be 
relatively large. A lot of people will see a solicitor 
after six months of correspondence with the local 
authority and simply be told, “I’m sorry, but you’ve 
missed your chance.” However, there will not be 
that many in the first group, who will jump into 
court first. 

That is guesswork, because the system has set 
its face against obtaining real evidence of whether 
there is a problem. We in Scotland have preferred 
to set our face against getting evidence of what 
happens in practice. 

Christian Allard: That is the answer that I was 
looking for. The shorter time limit will discourage 
the number of judicial reviews. That is your guess. 

The Convener: And finally—as some television 
shows say—do the witnesses wish to make any 
comments on any other part of the bill? Please do 
not feel obliged to do so, because hearing your 
specialist views on judicial review has been very 
interesting. 

Tony Kelly: I have nothing to add. 

Jonathan Mitchell: I have a general point. We 
do not have enough judicial reviews in Scotland. I 
say that with a selfish interest, in a sense. It is 
extraordinary that a country of 5 million people, if 
we exclude the asylum seekers, can generate only 
around 50, 60 or 70 judicial reviews a year. People 
do not use the law enough to challenge state 
unlawfulness. 

The Convener: I will take it that you are not 
touting for business. I appreciate that that is a 
disinterested point. 

Jonathan Mitchell: I act against petitioners as 
much as I do for them. 

The Convener: I understand. 

Lloyd Austin: I simply underline the point that I 
made earlier about the environment not being able 
to litigate on its own and the rights of citizens to 
challenge decisions that affect the public interest 
in environmental protection. That is crucial. 
Judicial review is part of that but, as I discussed 
with Mr Finnie, it is not the only thing. Efforts 
beyond the bill will be equally important in 
ensuring those rights. 

The Convener: You have made your pitch for a 
tribunal for environmental matters. 

That ends the evidence session. I thank you all 
very much and suspend the meeting for five 
minutes, until 11 o’clock. 

10:55 

Meeting suspended. 

11:00 

On resuming— 

The Convener: We move on to our second 
panel of witnesses, who will focus mainly on 
delivery of the provisions in the bill. I welcome 
Lindsay Montgomery, chief executive, Scottish 
Legal Aid Board; Eric McQueen, chief executive, 
Scottish Court Service; Sheriff Principal Mhairi 
Stephen, member, Scottish Civil Justice Council; 
and Roddy Flinn and Ondine Tennant, secretary 
and deputy secretary, Scottish Civil Justice 
Council. We shall move straight to questions.  

Elaine Murray (Dumfriesshire) (Lab): We 
have heard evidence from other witnesses— 

The Convener: Excuse me for interrupting, but I 
see that the Parliament’s photographer has just 
come in. Do you mind having your photograph 
taken? It may be used against you in evidence.  

Lindsay Montgomery (Scottish Legal Aid 
Board): Can we say no? 

The Convener: You can. I would like the 
photographer to be quick and not to take too many 
pictures, because it makes a noise. 

Elaine Murray: We heard evidence from other 
witnesses suggesting that the sheriff courts are 
currently having difficulty coping with all the 
business that is coming their way, and that civil 
cases, including family cases, are being pushed 
back. The bill seems to propose that additional 
work will come the way of the sheriff courts, but 
there is no additional resource being allocated, so 
my first question is to ask whether you believe that 
the sheriff courts can cope with that additional 
work without additional resources. 

The Convener: It is a question about capacity. 
Sheriff Principal Stephen? 

Sheriff Principal Mhairi Stephen (Scottish 
Civil Justice Council): It is a pleasure to be here, 
not just to represent the Scottish Civil Justice 
Council—the first statutory manifestation of courts 
reform, which is a good thing—but also because, 
as sheriff principal, I can perhaps answer the 
question from a practical point of view. 

The whole focus of the Gill review, of which I 
was a member, was to deal with the problem of 
criminal business pushing to the side the important 
civil business of the court. The review’s 
recommendations are designed to deal with that, 
so it is not really a good idea to look at the courts 
as they are at present. The whole reform 
programme is a series of interconnected 
measures that are designed not to isolate civil 
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business, but to give it its place and to put criminal 
business—particularly summary criminal business, 
which is big volume—to the summary sheriff, and 
to free up sheriffs to play to their strengths as 
lawyers in dealing with civil business in a more 
focused, case-managed and specialised way. 

I am confident that the reforms in the bill will 
significantly change how sheriff court business is 
conducted, and will give the whole system the 
opportunity to deal with civil business and to 
increase civil business in a much more effective 
manner. 

Eric McQueen (Scottish Court Service): We 
are not looking at physical capacity in isolation. It 
is part of the work that the Scottish Court Service 
has been doing over the past couple of years, and 
the work that we did on “Shaping Scotland’s Court 
Services: A public consultation on proposals for a 
court structure for the future” was very much about 
how to get the court structures right for the 
reforms, how to invest in technology and services, 
and how to ensure that the system is affordable in 
the long term. 

The Courts Reform (Scotland) Bill is the next 
milestone in the journey of reform and change that 
will happen over the next 5 to 10 years. There has 
been a lot of graphic language used about issues 
to do with court capacity. It is important to think 
about physical capacity and about how the 
resources are deployed. Three or four years ago 
we were running more than 31,500 sitting days in 
the sheriff courts annually. At the moment the 
figure is just under 29,000. Even if we allow for the 
courts that are now closing—which, to a certain 
extent, are supplemented by the capacity that is 
coming back from the High Court—there are still 
more than 2,000 court sitting days that we were 
using in the past and are not using at the moment, 
so physical capacity is less of an issue. 

The point about deployment of resources is 
more key. It is clear that resources have reduced; 
that is partly because of the economic crisis, but it 
is also because of decreasing business volumes in 
recent years.  

The civil court reforms are not, per se, about 
bringing in large amounts of new business, but are 
about how we distribute business differently. It is 
about dealing with the same levels of business but 
making sure that we deploy the levels of staff and 
judicial resource that we have at the moment more 
effectively and efficiently in the future. We think 
that the civil court reforms will help to take us 
down that road. 

Lindsay Montgomery: I will pick up two points 
from that. First, apart from the bill, the huge range 
of work that is being done through the making 
justice work project, and the work that is being 
done by the Scottish Civil Justice Council, really 

should make civil business much more efficient 
than it is now. We expect real benefits in terms of 
a reduction in the cost of legal aid through that 
work. 

Secondly, with the exception of civil legal aid 
cases, the reductions in civil business through the 
courts have been very marked and are continuing. 
In fact, civil legal aid is the only growth area, for a 
number of reasons. Those two things together will 
make a marked difference in the coming years in 
terms of management of the business and, from 
our point of view, of the cost that we pick up for a 
very large number of cases. 

Elaine Murray: I want to go back to what the 
sheriff principal said. When the Sheriffs 
Association gave evidence a couple of weeks ago, 
it was suggested that the reforms should not be 
looked at as something that is happening now, but 
as something that will happen over a period of 
years. In terms of the resources, my 
understanding is that a summary sheriff will be 
appointed only when another sheriff retires, so you 
are not actually getting any additional support. 
How long will it be before the court system settles 
down and operates in this new and enlightened 
way? 

Eric McQueen: Our planning assumption is that 
the move to what we might see as the optimum 
level of summary sheriffs could take anywhere 
between 5 and 10 years. Clearly, most of that will 
be dependent on the retirement profile of the 
existing sheriffs. For the vast majority, you are 
correct that replacement will be on that one-for-
one basis. We expect a higher number in the first 
year, because stipendiary magistrates will transfer 
over and there will be a number of retirements 
during that year. After that, we expect a steady 
number—about 10 each year—to come in until we 
reach about 60 summary sheriffs. 

At the same time—this is the one issue that has 
been forgotten—there will also be a transfer of 
resource from the Court of Session to facilitate the 
work that will be done at specialist courts in the 
future. For the sheriff appeal or personal injury 
courts, we will deploy temporary judge resources 
that will be allocated to the specialist courts as 
they are set up. The numbers of sheriffs who will 
sit at specialised courts will be additional to the 
simple one-for-one exchange that we will see over 
the longer term. 

Elaine Murray: We have other legislation 
coming through—the Criminal Justice (Scotland) 
Bill. If it is passed in its current form there will be 
additional criminal work. If the requirement for 
corroboration is abolished, it is likely that more 
cases will come through. Is that factored into your 
calculations on the courts’ likely workload?  
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Eric McQueen: That is all part of the plan; 
Lindsay Montgomery commented on that earlier. 
The reforms are largely about dealing with cases 
more quickly and effectively. Things may happen 
that will increase the work, but we hope that other 
things will balance that. As with all such things, 
where we are now and in future years will need to 
be kept under review.  

The Convener: What increase in criminal cases 
have you factored in if the requirement for 
corroboration is abolished? 

Eric McQueen: The estimates are that the 
increase would be about 6 per cent to 8 per cent, 
based on research that was done by the police 
and the Crown Office. 

Sheriff Principal Stephen: On the transitional 
arrangements, it is generally thought that it may 
take about 10 years for the system to roll fully into 
place. However, it is important to realise that the 
bill underpins an important set of changes that 
have already begun—namely that people should 
not simply litigate at will and in the manner that 
they think is appropriate. The ethos now is that 
cases will be carefully case managed and that the 
court will control the pace and procedure of 
litigation, rather than—as has been the case in the 
past—the parties simply deciding to proceed 
quickly to proof or to do exactly what they want to 
do, which can be expensive for litigants and for the 
resources of the court. 

The clear message is that the court will case 
manage civil litigation and will, in effect, thereby 
control the procedure, which is important. That is 
underpinned entirely by the bill. The Scottish Civil 
Justice Council is considering rules to implement 
that ethos. 

The Convener: For the record, I ask you to 
expand on “case managed”. Does that mean 
going through documents and processes, or does 
it also mean sheriffs being much more 
interventionist with cases? I am thinking of “Judge 
Judy” or something like that—banging heads 
together a bit, as Sheriff Wood would have it—but 
doing so gently, if I recall his words. 

Sheriff Principal Stephen: Yes. Case 
management will apply at all levels—in the 
summary or simple procedure and in commercial 
cases, in which the commercial sheriff will deal 
with the case management hearing by 
videoconference or by telephone and say, “Right, 
I’ve got your case and the defence. What you 
really mean is that the issues are X and Y, and not 
all the peripheral matters.” Such discussions will 
also involve agreeing documents, agreeing parts 
of the case and homing in on what litigants want 
the court to decide, rather than letting cases 
gather moss as they go on towards the hearing, in 

which people stray all over the place and into the 
long grass. 

The Convener: I am trying to put “moss” and 
“long grass” together, but I get your drift. 

Elaine Murray: Some concerns have also been 
raised about the information technology systems 
in the courts and whether they need to be 
upgraded. The financial memorandum has 
allocated only about £10,000 to that. Are sufficient 
resources being allocated to the development of 
IT? 

Eric McQueen: Yes, absolutely. It is best if I 
answer that question. Going back to “Shaping 
Scotland’s Court Services”, we were clear that we 
had to make substantial upgrades and investment 
in information and communication technology. To 
be honest, it has probably been underfunded in 
recent years. Therefore, quite separate from the 
Courts Reform (Scotland) Bill, we anticipate 
significant improvement in ICT capability over the 
next two years and beyond. 

During the next year, we will invest in the region 
of £2.5 million on installation of a new network 
infrastructure, on upgrading all the 
videoconference equipment across the network, 
and on ensuring that we have courts that are kitted 
out with the right equipment to offer the right level 
of evidence presentation. 

We will also put in place the initial building 
blocks for moving to the new case management 
systems that will allow electronic registration and 
payment of fees and submission of motions so 
that, particularly in the early period, we can start to 
move civil business away from the paper-oriented 
system that we have at the moment to one that is 
based much more on technology. 

The ICT costs in the financial memorandum are 
only the very small amounts that are specific to the 
Courts Reform (Scotland) Bill. The major part of 
the investment is already under way; it has been 
agreed by the Scottish Court Service board and it 
is in budgets for the next two years. That was a 
big part of our spending review submission to the 
Scottish Government to make sure that the right 
foundations are in place, and that IT and digital 
delivery will lie at the heart of what we do in the 
future. 

11:15 

Margaret Mitchell: I want to follow that point a 
little bit further. I believe that a lot of costs of the 
reform will be met by court fees. Is it justified that 
court users rather than the public purse will pay for 
court reform? 

Eric McQueen: Certainly, the long-time view of 
successive Governments has been that civil 
litigation should be funded by the parties that are 
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involved. Civil court fees have been based on that 
premise for as long as I can remember. 

At the moment, chargeable court fees in 
Scotland are about £40 million. We collect about 
£22 million a year in hard cash. There is 
£9 million-worth of exemptions—people who do 
not pay civil court fees because of the level of their 
earnings. There is probably about £8 million that is 
currently unfunded. A big part of the civil court 
fees, either through exemptions or in the areas in 
which we are not yet at full cost recovery, are 
being met by the public purse. In the future, we 
would like to move closer to full cost recovery 
while maintaining those exemptions, which 
supports Scottish Government policy. 

A big part of our work in the coming year will be 
on looking into the real detail of the cost of the 
reformed civil system. We will come back to the 
Scottish Government so that it can consult, and 
then we will make subsequent orders for the 
Finance Committee to examine on what civil court 
fees should be in the future. 

Margaret Mitchell: You do not have concerns 
about access to justice and about court fees being 
prohibitive, but have you considered the scenario 
in which court fees do not cover all the costs? 
What alternatives will be put in place to make sure 
that the cost of the reforms can be covered? 

Eric McQueen: The cost of the major 
investment in the reforms that are now under way 
is now part of our core funding. The fee order that 
went through in December last year included a 
more-than-inflation amount to kick start some of 
the funding that was required for court reforms. 
The Scottish Civil Justice Council, the creation of 
the team for the rules council, and some of the 
early IT works were already part of that fees order. 

The reality is that our funding comes via two 
streams. One part of it is core funding from the 
Scottish Government that is allocated through the 
budget bills, and the other part comes through civil 
court fees. At the end of the day, the policy on fee 
recovery is a decision for the Scottish Government 
and Parliament. We need money to run the 
Scottish Court Service, and it has to come from 
those two areas. Ultimately Parliament will decide 
on that. 

Margaret Mitchell: Has the Scottish Court 
Service no contingency plan? 

Eric McQueen: There is not a contingency plan. 
We are working to ensure that we can put in place 
the most cost effective and efficient court service, 
as Parliament has asked. That will come at a cost, 
but we do not expect that cost to be more than the 
cost of running the service as it is at the moment. 
Parliament will take a view on how the funding is 
to be provided. 

Margaret Mitchell: Sheriff Principal Stephen 
was a member of the Gill review. What research 
was carried out and what evidence was gathered 
to justify the threshold being set at £150,000? 

Sheriff Principal Stephen: It was rather difficult 
to get credible data on settlement figures because 
the amounts are private to the parties. We know 
about the court judgments, but they form a very 
small proportion of the cases that go to court. 
Some data were provided to the researchers, but it 
was decided that the exclusive competence limit, 
or the privative limit, had to be sufficiently robust 
and high to avoid inflation of the sum that was 
being sued for in a particular action. 

In a sense, it matters not what the case settles 
for at the end of the day. Where the case goes in 
the court system depends on the figure that the 
pursuer selects to bring it into court. That can 
relate to the case’s true value or be considerably 
inflated from it, particularly in personal injury 
actions. 

Margaret Mitchell: Is it fair to say that the 
proposed figure is in part a guesstimate? 

Sheriff Principal Stephen: It is not a 
guesstimate. It was based on the information that 
was available about the number of cases that went 
to proof and the settlement statistics that we were 
able to gain from personal injury cases in 
particular. 

Margaret Mitchell: The personal injury court is 
set to be situated in Edinburgh. There are 
concerns about the capacity to deal with the 
volume of work that is going through in Edinburgh 
as it is. Given that Haddington sheriff court is due 
to close, do you have concerns about how the 
personal injury court will work? Is there any 
indication of where that court will sit and who in 
the judiciary will sit in it? 

Sheriff Principal Stephen: I have no concerns 
about having a national or specialised personal 
injury court in Edinburgh, whether it be in 
Edinburgh sheriff court or other parts of the court 
estate in Edinburgh. Edinburgh has a specialised 
personal injury court, in which three sheriffs 
operate. They do not operate full time, because 
they do not need to do so. Specialist sheriffs 
already operate in that context. 

I have no concerns about having an effective 
personal injury court. Rules and judicial training on 
civil jury trials will be needed. The last civil jury trial 
in the sheriff court took place at the beginning of 
the 1980s, so no sheriffs have direct experience of 
such trials, other than as practitioners in the Court 
of Session. 

Margaret Mitchell: I will raise another point that 
other panels have discussed. A lot of store has 
been set by looking at the value of cases, but that 
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does not necessarily consider the complexity of 
cases. There is concern that complex cases that 
might otherwise have gone to the Court of Session 
will not be heard there, which will have a knock-on 
effect on the development of Scots law. Do you 
have comments on that? 

Sheriff Principal Stephen: The only comment 
that I can make is that monetary value is the most 
practical way of determining in which court and 
under which system of rules a case will be heard. 
Likewise, under the proposed simple procedure, 
cases for less than £5,000 could involve great 
complexities but, if the complexity arises, it must 
be tackled. 

There is a sort of double-lock procedure to get 
out of the sheriff court and into the Court of 
Session. Sheriffs have no interest in retaining a 
case that has genuine complexity or novelty and 
which deserves a decision from the Court of 
Session. However, sheriffs are sufficiently 
experienced to decide the cases and make law. 

I will put the position in context. Of the many 
personal injury cases that are raised, fewer than 2 
per cent involve a disputed proof or require a 
decision by a sheriff or a judge. Intermediate 
motions will require to be dealt with, but that is 
done daily in our personal injury court. I have no 
difficulty with envisaging important cases being 
dealt with in the PI court. 

Lindsay Montgomery: Quite a significant 
number of high-value cases are already processed 
in the sheriff court. I will give you some legal aid 
figures. In the past three years, we have given 
almost 1,400 grants for sheriff court cases in 
which the monetary value was in excess of 
£50,000—well above the £5,000 that applies in the 
Court of Session. More than 400 of those cases 
were valued at over £150,000. Over the same 
three years, more than 100 cases of medical 
negligence and reparation were granted, and more 
than 30 of those were valued at over £150,000. A 
significant percentage of much higher value cases 
are already processed in the sheriff court. 

The Convener: Did those cases involve 
counsel? 

Lindsay Montgomery: Of the 1,400 cases, 90 
per cent did not or have not yet involved counsel, 
although some of the more recent ones may get 
counsel. In 70 per cent of the 104 cases of 
medical negligence and reparation, counsel was 
not sought. A lot of the cases are handled by 
solicitors. Equally, some very complex cases can 
involve a lower value, and we will grant sanction 
for counsel in those cases. 

Margaret Mitchell: I want to ask you about the 
threshold. The sheriffs were definitely of the 
opinion that not all the cases should move in one 
go if the £150,000 threshold is maintained, but that 

the transfer should be staggered. Do you have a 
view on that? 

Lindsay Montgomery: I am sorry, but I did not 
hear the first part of your question. 

Margaret Mitchell: The sheriffs were definitely 
of the opinion that, if the £150,000 threshold 
remains, all the cases should not be transferred in 
one go but should be staggered. Do you have a 
view on that? 

Lindsay Montgomery: If the courts are able to 
cope with the number of cases, I see no real 
reason for not transferring them all at one time. A 
significant number of higher-value cases are 
already being processed in the sheriff court. In 
addition, as Sheriff Principal Stephen said, an 
awful lot of personal injury and reparation cases 
settle. 

Margaret Mitchell: You have no concerns 
about all the cases moving in one go. 

Lindsay Montgomery: Not from our point of 
view. 

Sheriff Principal Stephen: Perhaps I do not 
understand what the sheriffs said or what your 
question is about. My understanding is that 
nobody is going to open the bottom of the silo of 
cases in the Court of Session so that they will 
suddenly descend on the sheriff court. After the bill 
becomes law—if it becomes law—cases will start 
in the sheriff court and there will be a gradual 
build-up of the volume. There will not be a tsunami 
of work descending on the sheriff court. 

Roderick Campbell: Mr Montgomery, last week 
we heard evidence from Ronnie Conway of the 
Association of Personal Injury Lawyers and from 
Robert Milligan QC on the financial memorandum 
and the figure that it cites of a saving of £1.2 
million, which is 50 per cent of expenditure. Mr 
Milligan suggested: 

“85 per cent of legal aid funding is recovered by the 
Government, so it does not spend that money. Secondly, 
legal aid is very seldom allowed in anything other than the 
most serious personal injury cases and I do not see why 
that will change ... A 50 per cent saving is anticipated. I do 
not know where that 50 per cent figure comes from”. 

Mr Conway said that the figure is “illusory” and 
“wrong”. Can you expand on that? 

Lindsay Montgomery: I have no idea where 
the figure of 50 per cent comes from. 

Roderick Campbell: It is 50 per cent of the 
expenditure on counsel, based on the 2012-13 
level. It is in paragraph 97 of the financial 
memorandum, which states that there will be a 
saving of £1.2 million in counsel fees. 

Lindsay Montgomery: I think that there are a 
number of misunderstandings there. We have 
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submitted further information to the Finance 
Committee. 

Costing the bill is very complex for a range of 
reasons. First, these cases can take years and 
years. We still have cases on the go that are 10-
plus years old. We have had to take a view on the 
basis of the population of cases that we are 
looking at. 

The Convener: What kind of case takes 10 
years? 

Lindsay Montgomery: A reparation case. 

The Convener: A reparation case is taking 10 
years? 

Lindsay Montgomery: Yes. 

The Convener: Perhaps we need better case 
management in the courts. 

11:30 

Lindsay Montgomery: Absolutely. That is why 
we support the proposals whole-heartedly. 

There are a range of reasons, but we are paying 
cases now that we granted 10 years ago. They 
have taken that length of time to get through the 
courts. 

For reparation and personal injury, the average 
is about four to five years. After we grant, we start 
paying solicitors and advocates for cases. For 
advocates, we pay every six months a dollop of 
money based on what they have done. We can do 
that for many years before the case ends. If the 
case is successful, we might get our money back, 
depending on the circumstances of the party that 
loses. 

We will make substantial savings in the cases 
that move down to the sheriff court that do not 
require counsel, whereas currently, we are paying 
those amounts every six months for the next four 
or five years. 

Yes, a lot of the cases that we support are won, 
but an awful lot of cases are not won. In the past 
couple of weeks, two cases that we granted on the 
basis that they had very good prospects of 
success were lost. Between those two cases, we 
will be paying out £300,000. Those are just two 
very recent cases; in any year, we can pay out 
substantial amounts of money that are lost. 

I sympathise with Ronnie Conway and his 
colleagues at the Association of Personal Injury 
Lawyers trying to work out how all these bits of 
money fit together. It is very complex to estimate. 
We think that the levels of savings will be in the 
order of £800,000 to £1.2 million, depending on 
the population of cases that come through. 
Without any doubt, there must be savings, 
because if you take a significant number of cases 

out of the Court of Session and they do not require 
counsel in the future, we will save money. 

Roderick Campbell: But surely that is 
comparing apples with pears. You need to 
compare an identical case run by counsel with one 
run by a solicitor in the future. Just because a 
case is in a different court, that does not 
necessarily make it cheaper; it depends on the 
hourly rate that is being paid to solicitors as 
opposed to counsel. 

Lindsay Montgomery: For a start, in the Court 
of Session, we will be paying for at least two 
people: one will be an advocate and one will be a 
solicitor. Sometimes, there is more than one 
advocate. In the sheriff court, many of the cases 
that are currently done at these higher values are 
done by solicitors, so we will be paying for the 
solicitor, not someone else. 

Roderick Campbell: But that depends on the 
rate that you are paying the solicitor, as opposed 
to the rate that would be paid to counsel. 

Lindsay Montgomery: We pay senior counsel, 
including VAT, about £1,800 a day in the Court of 
Session. Solicitors are paid for advocacy work 
about £58 an hour. They are paid in different 
ways, so the comparison is not that easy. 

The Convener: You have to get sanction for 
senior counsel. You cannot just get senior 
counsel. 

Lindsay Montgomery: You have junior counsel 
in every case in the Court of Session. 

The Convener: I understand that. I did it myself, 
but you do not just get a Queen’s counsel on a 
request to the Scottish Legal Aid Board. 

Lindsay Montgomery: We were talking about a 
comparison of rates. 

The Convener: Yes. 

Lindsay Montgomery: Where we have senior 
counsel, the cost will be about £1,800 a day. For 
junior counsel, it is about £1,300 a day—in the 
Court of Session. We pay less for counsel in the 
sheriff court, where we have them, but the 
difference is only about 10 per cent. 

Roderick Campbell: That is my point. It is 
apples and apples, not apples and pears. 

Lindsay Montgomery: It is apples and apples. 
If you compare one case that a solicitor is taking to 
another, identical, case that a solicitor and junior 
counsel in the Court of Session are taking, you 
can see that we will save a substantial amount of 
money—on the basis that they are both done 
properly—because we are paying for fewer people 
to do them. 
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That said, a lot of those cases are won. If we get 
recoveries, there will be no cost to us. However, 
there are still a lot of cases that cost us a lot of 
money. 

The averages are difficult to compare, but the 
average cost for reparation and personal injury 
cases in the Court of Session is £30,000 to 
£40,000, whereas in the sheriff court you are 
talking about £4,000 to £8,000. You have to be 
careful with those comparisons, but the reality is 
that sheriff court cases cost us way less money. 

Roderick Campbell: Okay. You gave further 
information to the Finance Committee on that 
point. 

Lindsay Montgomery: We submitted further 
information because we revisited the figures. 

Roderick Campbell: Are you still adhering to a 
possible saving of up to £1.2 million? 

Lindsay Montgomery: Over time, and taking 
account of the differences in how cases are 
handled in the sheriff court and the Court of 
Session, we have said that the saving could be in 
a range between £800,000 and £1.2 million. I do 
not think that it will be miles away from that. In 
fact, for most of the figures that we put in the 
financial memorandum, we erred on the side of 
understating savings. For example, we have put 
nothing for what we think the benefits of case 
management and judicial specialisation would be, 
because they are too difficult to estimate. We 
believe, however, that they will significantly reduce 
the cost. 

There is a risk that, partly because of the 
wording of the financial memorandum, Ronnie 
Conway and colleagues thought that we were 
speaking about only personal injury cases. We are 
not; we are talking about personal injury and 
reparation and the other cases that will go down to 
the sheriff court on the basis of the proposals. 
That covers a much bigger population of cases 
and that is where the estimate of £800,000 to £1.2 
million of savings may come from. 

We have made it very clear: none of those 
things is simple to estimate. We will save money, 
however. 

John Finnie: I have some questions for Mr 
McQueen. The explanatory notes say that the 
reforms are intended 

“to modernise and enhance the efficiency” 

of the system. The financial memorandum states 
at paragraph 39: 

“The SCS has estimated ... a potential saving of £163 for 
every day where a summary sheriff can be used in lieu of a 
sheriff”. 

Has it been projected ahead how those savings 
would correlate to sheriffs leaving? One sheriff 

leaves this year, say, and they are replaced by a 
summary sheriff, which would mean a saving of 
£163 every day. 

Eric McQueen: The overall saving will be 
largely to the Scottish Government and, as far as 
judicial costs are concerned, we reckon that it will 
be about £1.2 million over the full time. On the 
question of what that saving will look like every 
year, we anticipate that it will be around £200,000 
as the pool starts to build up and we move 
between sheriffs and summary sheriffs. Clearly, 
that is tied into retirement profiles, which can 
change on a year-by-year basis. We are clear that, 
once we get to the end, the tally for the savings to 
the Scottish Government will be around £1.2 
million. Depending on the change period, 
£200,000 a year is the best rough estimate. 

John Finnie: I suspect that, in response to this 
question, you will tell me that this is not quite your 
area. The Scottish Government has a policy of no 
compulsory redundancies. Are you aware of any 
plans for early packages or encouragement for 
sheriffs to leave? 

Eric McQueen: We can safely say that we are 
aware of none whatsoever. 

John Finnie: Good. 

Eric McQueen: Under the terms of appointment 
of the judiciary, that is not possible or feasible. 

John Finnie: Okay. It does no harm to have 
that on the record. 

The financial memorandum says: 

“There may be further costs in future dependent on how 
the future deployment of shrieval resources is determined.” 

In relation to honorary sheriffs, the financial 
memorandum tells us: 

“In the longer term it is expected that part-time sheriffs 
and part-time summary sheriffs, supported by technology, 
will be able to cover this work with a minimal effect on 
costs.” 

We previously heard that a sheriff in Paisley 
goes to Campbeltown one week in four or one 
week in three, I think, to undertake duties there. 
Can you explain how those duties that take place 
every three or four weeks will be dealt with by 
part-time sheriffs or part-time— 

Eric McQueen: That is very much in the long 
term. There will be no immediate rush to move 
honorary sheriffs out. They play a very valuable 
role, particularly in our rural communities in 
dealing with immediate business when it arrives if 
there is no sheriff in the area. 

As far as the reforms are concerned, the Lord 
President and the Scottish Government want to 
ensure that there are properly qualified and trained 
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judiciary in place for all cases. That is a 
reasonable starting point. 

As we make progress with technology—this 
could be four or five years down the road, 
admittedly—will there be more opportunities for 
the types of work that honorary sheriffs do to be 
done instead by other sheriffs, using technology? 
A predominant area in which honorary sheriffs are 
used is that of custody cases in local areas. If the 
changes in the Criminal Justice (Scotland) Bill 
come through, that will give us the opportunity to 
do first callings in custody cases by 
videoconference. We are working with Police 
Scotland and the Crown on what that could look 
like in the future. In a number of years, a lot of the 
routine emergency-type business, which is about 
the first callings that honorary sheriffs do, could be 
done in a different, more effective way. However, 
until we have such facilities in place and they are 
proven, we will continue to use the valued 
honorary sheriffs whom we have in place. There is 
no intention to do anything different. I do not know 
whether Mhairi Stephen wants to add anything 
from a judicial perspective. 

Sheriff Principal Stephen: In my sheriffdom, all 
the honorary sheriffs are either legally qualified or 
have experience; for example, in the past one sat 
as chairman of the Westminster magistrates. 
Honorary sheriffs do not tend to be used in my 
sheriffdom, but I know that they are used in the 
more remote rural communities, where it is 
essential to have somebody on hand to deal with 
very urgent business, such as an urgent custody 
hearing or the granting of a warrant. It is not a 
problem in my area. 

Honorary sheriffs become honorary sheriffs 
because they have done significant public service, 
usually as a procurator fiscal, a sheriff, or in 
another area. I think that the last time that an 
honorary sheriff was used in the Lothian and 
Borders sheriffdom was during the very bad winter 
of 2010, when somebody had to struggle to Selkirk 
or Peebles to deal with a custody hearing, 
although I do not know how the prisoner got there. 
It is horses for courses. The abolition of honorary 
sheriffs will not have a great impact on Lothian 
and Borders sheriffdom, but it will have an impact 
on other sheriffdoms. 

Introducing a new level of judiciary in the form of 
the summary sheriff is pretty groundbreaking. I 
cannot remember the last time a new level of 
judiciary was introduced, even south of the border. 
This is a huge opportunity to set the parameters 
and get people with varied skill sets. The nature of 
the job will be much more flexible. Indeed, there 
may be a peripatetic type of responsibility if a 
summary sheriff has a special skill, particularly in 
civil matters. He or she might not need to sit all 
week in one area, but might travel and deploy his 

or her skills in different courts on different days. 
That is another area in which the new level of 
judiciary will, I think, give the system a lot more 
flexibility. 

John Finnie: How advanced are discussions on 
the notion of peripatetic sheriffs? 

Sheriff Principal Stephen: That is being 
discussed, but it is ultimately for the Judicial 
Appointments Board for Scotland to select sheriffs. 
However, obviously it will need to know what the 
job specification is. It is clear that there will be a 
requirement for people to do the generalist work 
on summary crime and civil business. However, as 
we said in the review, we have an opportunity to 
get people who have particular skills and who 
have dealt with clients all their working lives, such 
as experienced solicitors who have had an entire 
career of sorting out their clients’ problems. Such 
skills will be very important in sorting out problems 
in the simple procedure in consumer cases and 
others. 

John Finnie: The explanatory notes state: 

“Section 28, which re-enacts and updates section 17 of 
the 1971 Act, gives the sheriff principal power by order to 
prescribe where and when sheriff courts will sit and the 
descriptions of business to be disposed of at those sittings.” 

Therefore there is discretion at the moment, which 
will be reinforced by the bill, to facilitate the 
peripatetic approach and measures of specialism.  

Sheriff Principal Stephen: Yes, indeed. At 
present, it is not particularly efficient to have a 
sheriff going to a court to do part of a morning’s 
business and then not to deploy them for the rest 
of the day. The discretion that you talk about must 
be melded with an efficient approach. It is thought 
that there might be more part-time appointments 
to the summary sheriff bench, which would make 
for a lot more flexibility. 

11:45 

John Finnie: There is great encouragement of 
collaborative working throughout the public sector, 
and Mr McQueen said that he would discuss with 
Police Scotland the technology that will be used. 
Sheriff Principal, I presume that collaboration 
extends to the use of other public sector facilities. 
No one wants to inconvenience a sheriff, of 
course, but having one sheriff drive about in a car, 
rather than a whole load of public officials, must 
affect the cost to the public purse. Is there an 
examination across budget heads to ensure that 
people are not operating in silos, as was 
recommended by the Christie Commission on the 
Future Delivery of Public Services? 

Sheriff Principal Stephen: An object of the 
reforms is not to bring people to court too often. 
We bring people to court too frequently, and 
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sometimes we do not achieve the object. We 
should bring people to court when they are 
needed and otherwise use technology. For 
example, the parallel jurisdiction in family work 
between the summary sheriff and the sheriff will 
work, I am sure, with practice directions and with 
technology. If, for example, the court in Jedburgh 
has a family case and wants the skill of the 
specialist family sheriff, there is no reason why the 
child welfare hearing cannot be conducted by 
remote means, between Edinburgh, where the 
family sheriff is situated, and the room or 
courtroom in Jedburgh where the parties are 
situated. 

The Convener: I must praise John Finnie for 
not mentioning the Highlands and Islands in his 
question, but they were lurking there. 

John Finnie: Give me time, convener. 

Of course, there is no substitute for the whites of 
people’s eyes, and it is better that just one pair of 
eyes is moved, to assist maybe a dozen folk. 

On the Highlands and Islands—[Laughter.] It 
says in the policy memorandum, under the 
heading, “Island communities”: 

“The provisions of the Bill apply equally to all 
communities in Scotland.” 

Last week, the committee heard from Scottish 
Women’s Aid that there would be a significant 
disadvantage for people if a range of specialists 
came in and the world and their granny had to get 
a boat to Aberdeen or a plane to Inverness to 
have a matter dealt with, rather than have one 
individual travel to meet them. You said that the 
bill is groundbreaking, Sheriff Principal. Do you 
agree that it offers an opportunity to ensure that 
justice is taken to the people instead of the people 
having to go to justice? 

Sheriff Principal Stephen: That could be done 
in a variety of ways. I am pleased to hear that 
money is to be spent on technology, which will 
very much underpin the effectiveness of the 
reforms. 

John Finnie: Finally, in a lot of courts there is 
the opportunity to designate a particular day for 
domestic abuse work. The phrase “domestic 
abuse court” conjures up a vision of entirely new 
structures and buildings, but with modest 
administrative arrangements cases could be 
clustered together, which would make things 
better for other agencies. Can such an approach 
be progressed as a matter of urgency? 

Sheriff Principal Stephen: That happens at 
present. The important matters in domestic abuse 
cases are speed, support and advocacy. Even in 
the larger courts, domestic abuse cases tend to be 
clustered into a particular day, so that trained 
domestic abuse sheriffs can deal with them. 

John Finnie: I have to tell you that that is not 
the case in the Highlands and Islands. 

Eric McQueen: I tend to agree with John 
Finnie. As we move towards more specialism, we 
can think more about clustering cases on 
particular days, especially in the more rural areas 
such as the Highlands. We can certainly look at 
that. 

John Finnie: I appreciate that. Thank you. 

The Convener: As I recall, Scottish Women’s 
Aid told us last week that it wants domestic abuse 
cases to be heard before a sheriff and not a 
summary sheriff, because it thinks that that would 
send a message about the seriousness with which 
the justice system takes such cases. Does the 
panel have a view on that? 

Sheriff Principal Stephen: At the end of the 
day, it is about what the outcome will be. The 
important ingredients that I mentioned are that 
cases are dealt with speedily, so that special bail 
conditions do not separate families overlong 
unless that is necessary; that the people involved 
have advocacy; that they are supported; and that 
there are smart sentencing options. If such 
matters are brought as summary cases, it is 
appropriate that suitably trained summary sheriffs 
deal with and sentence them appropriately. Very 
often, the important message is about dealing with 
cases swiftly and having the correct sentencing 
option, which is usually a constructive sentencing 
option rather than necessarily imprisonment. 

The Convener: Does anyone else have a view? 
I wanted to put the issue to you because Scottish 
Women’s Aid emphasised that point. I see that no 
one wishes to comment, so I will move on. 

Will the Legal Aid Board save money if civil 
cases go to the lower level and to other sheriffs? 

Lindsay Montgomery: That would depend on 
decisions taken on the fee rates payable. That is a 
matter for the Scottish Government, and we will 
discuss it with it.  

The Convener: Cases should not go to a 
summary sheriff simply because that would save 
money. 

Lindsay Montgomery: No, that is not the issue. 
We must look at changing the fee rates for 
summary sheriff business. 

The Convener: Where are we on changing the 
fee rates? That seems to be relevant if the 
committee is considering what the motivation for 
the changes is. 

Lindsay Montgomery: That is an area for 
discussion between us and the Government in 
early course. As we said in our written evidence, 
the bill will require a number of changes to fees, 
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including for summary sheriff business. We will 
have to work that out fairly early on.  

The Convener: Will that be before the bill 
reaches stage 3, which is predicted to take place 
in June? 

Lindsay Montgomery: I cannot say; the timing 
will be for the Scottish Government. 

The Convener: I beg your pardon—the clerk 
tells me that the end of June is the timetable for 
stage 2. It is still April fools’ day and I am scaring 
the horses—I must not do any more of that. 

I will pass over to John Pentland because he 
has not asked a question yet. Sandra White is 
back with us—she is alive and well. I hope that 
she has had a cup of tea. 

John Pentland: Mr McQueen, what 
reassurance can you give to people who have 
raised concerns about the number of cases that 
would go to sheriff court, given that the court 
system is creaking under the extreme pressure?  

Eric McQueen: The reassurance that I can 
give, which reiterates some of the things that I 
have mentioned, is that the sheriff courts have the 
physical capacity to do the work and we do not 
have major concerns about that.  

On the level of business that could come from 
the Court of Session should the bill be passed, we 
anticipate around 2,700 cases, the bulk of which 
will be personal injury cases. We anticipate that 
those would be dealt with by the specialist injury 
court, which will be set up separately and 
specifically resourced to deal with that business. 
Therefore, the level of cases to come to the sheriff 
court would be a very small number—based on 
that arithmetic, it would be around 700.  

With time, as the specialist personal injury court 
becomes established, we might expect that some 
of the work that the sheriff courts deals with will go 
instead to the specialist court. The whole point of 
having judicial specialism and access to early 
court diets for the business is that we want that 
court to become a place of choice for people.  

The level of business that will go to the sheriff 
courts will be very small—it is less that 3 per cent 
of the civil business that they are handling and 
only about 2 per cent of those cases go through to 
the proof. I know that that view is shared by the 
sheriffs principal and the Lord President. We are 
confident about the impact on the sheriff court and 
the ability of that court to deal with the business. 

John Pentland: You do not anticipate that the 
additional work will create further court 
adjournments. 

Eric McQueen: Not at all. 

The Convener: It is in writing now. It is on the 
record. 

Sandra White has a question. 

Sandra White: John Pentland asked the 
question that I was going to ask about the impact 
of a specialised injury court and Eric McQueen 
answered it. 

The Convener: There was an issue about the 
importance of counsel in health and safety cases 
in the sheriff court, was there not, Sandra? 
Concerns were expressed by last week’s panel 
that sheriffs might not be prepared to sanction 
counsel. There were all kinds of issues about 
sanctioning for expenses and so on. 

I just put that to you as an issue that might also 
involve the Legal Aid Board, in particular in health 
and safety cases, which are obviously personal 
injury cases. 

Sandra White: I was going to ask about 
specialisation and the impact on the courts. I 
thought that somebody else had maybe asked 
that. 

The Convener: No, nobody has asked that. 

Sandra White: I was going to ask about the 
employment court, but I did not know whether that 
was relevant or not. 

The Convener: Do witnesses who have had the 
opportunity to see last week’s evidence have any 
comments on it? 

Sheriff Principal Stephen: I will say a little 
about specialisation in the specialist court. The 
Scottish Civil Justice Council is working on a pre-
action protocol and considering whether it should 
be made compulsory in personal injury cases. At 
present there is a voluntary pre-action protocol, 
which I am sure that you have heard about, 
because you have heard a lot about personal 
injury. That is a very important matter. 

Much of the object of reform is to enhance 
settlement to underpin the idea that compromise 
can be better than contest, which is a worthy 
object. After the work is done by the personal 
injury sub-committee, the Civil Justice Council will 
consider the matter of making compulsory the pre-
action protocol. That should have an effect on the 
number of cases coming to the specialist personal 
injury court. I say, from personal experience in my 
past life as a solicitor who dealt with personal 
injury cases, that such cases are in the main 
raised to be settled. That is clear from the fact that 
very few cases proceed to a full-blown hearing: 
only a very small number do. That is a very 
important aspect. 

I would also like to reassure the committee that 
the rules of court that apply to personal injury 
cases are the same in the Court of Session, the 
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sheriff court and the present summary cause 
procedure. It is a framework or timetable that the 
parties have to adhere to. Parties know what the 
parameters are: they get the proof date in the 
sheriff court once defences are lodged. I am 
concerned to hear that cases take up to four 
years, because they should be dealt with within a 
year, or roughly that sort of period. 

Basically, sheriffs will manage those cases and 
will become involved if someone trips up at one of 
the stages. The sheriffs will deal with any cases 
that have to go to a contested hearing. 

Sandra White: Thank you for the clarification. 
We will hear more evidence from the Scottish 
Trades Union Congress and others on personal 
injury and employment. 

Sheriff Principal Stephen: I would like to 
reassure you that there is no agenda or object in 
the review to downgrade personal injury—quite 
the opposite: it is to have appropriate resources. 
Personal injury is a very important area. I dealt 
with pursuers in personal injury litigation as a 
solicitor. Neither is there any agenda to exclude 
counsel where counsel is required. Sheriffs, I am 
sure, will want to be well addressed by both 
solicitors and counsel and they will deal with their 
discretionary decision on sanction of counsel 
appropriately. 

It is also important to recognise that personal 
injury solicitors tend to be specialists in this area. 

12:00 

The Convener: Mr Montgomery, you wanted to 
come in on that. 

Lindsay Montgomery: What we do with 
sanction for counsel is different. The sheriff 
decides whether they will allow counsel in the 
event that one party loses and has to pick up the 
cost. We will take decisions on granting sanction 
for counsel if we believe that the assisted person 
requires it. We grant sanction for counsel in the 
sheriff court when it is appropriate and the case 
warrants it. We will continue to do that. 

The difference with the current system is that if it 
is the Court of Session, junior counsel is 
automatically available if the case requires it. In 
the sheriff court, it will be down to the submission 
by the solicitor, often aided by counsel, to say, 
“This case needs counsel because it is complex 
and difficult,” and we will grant it. 

Sandra White: Thank you. 

Christian Allard: I have a question for Sheriff 
Principal Stephen about the Gill review’s vision for 
future court procedures. Are the small claims 
courts working for unrepresented litigants just 

now? Does the Gill review suggest that court 
procedures should be transformed at that level? 

Sheriff Principal Stephen: I think that I can 
comment on that. The committee heard from the 
Sheriffs Association not so long ago. There are 
different approaches to small claims. Some 
sheriffs are more comfortable and skilled than 
others at intervening; they almost mediate and get 
the parties to speak to each other. Often it is 
difficult to get such parties to speak to each other 
at all. 

The Gill review thought that such an approach 
would be an important part of the civil jurisdiction 
of the new level of judiciary, or the summary 
sheriffs. Summary sheriffs would bring a different 
mindset. You have to bear in mind that sheriffs 
have a huge civil jurisdiction—in one week, they 
can hear a case that involves £100 and another 
that involves several million pounds. All of that 
requires different skills and approaches. The 
lower-value cases are suitable for a more 
mediatory, interventionist approach. 

The review considered that this would be a good 
opportunity to have summary sheriffs with those 
very skills; they would bring a different approach to 
such cases, which would be an important and 
major part of their jurisdiction. 

Christian Allard: Will that different approach 
increase the number of litigants who come to court 
without any representation? Will that be seen as 
access to justice? 

Sheriff Principal Stephen: Indeed. Many party 
litigants, or litigants in person as they are called in 
England, come to court in such cases. It is true to 
say that when a sheriff sees someone coming into 
court with a full Tesco bag, they sometimes think, 
“Oh gosh”— 

The Convener: Politicians think the same. 
Sometimes two Tesco bags are brought in, and 
the person says, “I’m going to take you back 10 
years”, but we do not want to go back 10 years. 

Sheriff Principal Stephen: Exactly. When 
people represent themselves, they are often far 
too close to the issue and the sheriff has to take 
an objective approach to get to the root of the 
problem. Sometimes the sheriff has to explain 
that, even if the party litigant proves what they 
want to prove, they might not achieve the remedy 
that they are seeking. It is important that sheriffs 
are able to deal with those cases. 

Such cases can be quite time consuming, so it 
is a good idea for them to become a specialised 
part of the summary sheriffs’ jurisdiction. 

Christian Allard: You talked about training for 
sheriffs. What assurance can you give to 
organisations such as Citizens Advice Scotland 
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that have asked for genuine support for people 
who represent themselves? 

Sheriff Principal Stephen: The review 
mentioned, and it is generally accepted, that in-
court mediation is extremely important. That 
involves taking the case out of the court for a spell 
and having trained mediators get the parties 
together. In-court advice is important, too. Lindsay 
Montgomery might be able to say a little more 
about that. 

Another aspect is public legal education. That is 
part of the proposal that better information be 
provided on the website and guidance issued so 
that the litigants can follow the procedure. In 
addition, it is an important duty of the Civil Justice 
Council to ensure that the rules that will be made 
as a priority are apt for that procedure and for 
party litigants. 

Lindsay Montgomery: We fund a range of 
projects around the country that help people to 
resolve cases. In fact, a large part of the purpose 
of our grant funding is to enable people to resolve 
matters before they become problems that need to 
be dealt with in court. We also fund the in-court 
advice that has been available in Edinburgh for a 
long time and a number of other projects. 

It is important to remember that legal aid is not 
available for small claims, and the bill will not 
change that. It is a case of finding ways of giving 
people support at—or, we hope, before—court to 
find ways to resolve matters. 

The Convener: If a small claim becomes 
complex because it involves a complex principle of 
law—that can happen—I take it that it will be 
remitted elsewhere and that legal aid will then be 
available. 

Lindsay Montgomery: Yes. If a case comes 
out of the small claims process and goes through 
the summary or the ordinary process, legal aid can 
be available. 

The Convener: Margaret Mitchell is next. I will 
not say anything else in case I say that it will be 
the final question. John Pentland is giving me that 
look. 

Margaret Mitchell: Sheriff Principal Stephen 
raised the issue of a pre-action protocol. Will you 
comment on the evidence from the previous panel 
that the three-month time limit for applications for 
judicial review would lead to a rush to get to court, 
which would mean that the pre-action protocol 
would not be used? 

Sheriff Principal Stephen: Judicial review is 
not really my billet, but I can say that the proposal 
probably emanated from taking a comparative look 
at how matters are dealt with in England and 
Wales and wanting to have some sort of 

gatekeeping function, which is the permission 
stage. 

I believe that there is a pre-action protocol in 
England, although I do not know anything about 
how it operates. The pre-action protocol that the 
Civil Justice Council is considering relates to 
personal injury cases, but there are other 
protocols, including one that relates to housing 
cases, which will eventually be for the summary 
sheriff. Those protocols are already in place. 

I accept that three months is potentially a tight 
timescale, but I have no direct experience of 
dealing with judicial review, because it is a Court 
of Session function. 

Margaret Mitchell: I appreciate that you are 
here today as a member of the Civil Justice 
Council rather than as a member of the Gill review 
board. 

May I ask a final— 

The Convener: Mr Montgomery wants to 
respond to the question. 

Lindsay Montgomery: From what we found out 
about what is happening in England and Wales, 
we know that there is a pre-action protocol there, 
but it is not mandatory. However, if parties do not 
abide by it, the court will have regard to that when 
it takes decisions on expenses. 

In our submission, we proposed that there 
should be a pre-action protocol for judicial review, 
and I was glad to hear Tony Kelly support that 
point of view. It would be far better if the 
disagreement over whatever public body’s 
decision it was could be resolved without having to 
go to court. We think that, in that context, a pre-
action protocol would be very helpful. There will 
still be cases in which no agreement can be 
reached, and it will be crucial to have 
arrangements in place to ensure that they can be 
taken forward. 

Margaret Mitchell: I do not think that there was 
any dubiety about that. The point was that the 
three-month limit was so short that people would 
automatically go to court just to protect their 
position instead of seeking some pre-action 
protocol. 

Lindsay Montgomery: But having a pre-action 
protocol will enhance the chances of people taking 
that approach. Perhaps further consideration 
needs to be given to whether there should be 
something in the bill to reflect the fact that there 
should be a pre-action protocol. If it is available, 
you can take a view on whether the three months 
should start after that or whether, as in England 
and Wales, both should run at the same time. 
Those options will give you different positions. 
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Margaret Mitchell: A number of people from 
whom we have taken evidence have suggested 
that the three-month limit for judicial review is too 
short for SLAB to be able to consider legal aid 
applications. What is your view on that? 

Lindsay Montgomery: Three months will be 
tight for all of us—and no messing—but a number 
of safeguards will ensure that people are able to 
get legal aid cover in place. 

For a start, something like 80 per cent of the 
applications that we get for judicial review, and 
about 60 per cent of those that we grant, relate to 
asylum or immigration. They tend to be part of a 
continuing process; they have been elsewhere in 
the system, and judicial review is just the final 
stage. As a result, this move is not a surprise to 
anyone who is involved in such cases. 

Every year, a huge number of solicitors use 
what is called special urgency for a whole range of 
cases. Last year, there were about 11,000 such 
cases; in 8,500 of them, the solicitor would have 
been able to protect the client’s position, including 
by putting in submissions in cases where there 
was a time bar, without having to come near us. 
That sort of thing happens in cases that are 
subject to a maximum period of three or five years, 
and I am amazed at the number of cases that 
come in at the very last stage, even though the 
person in question has had three or five years. In 
such cases, the solicitor can use special urgency 
to get the petition into court. 

However, if a three-month time limit is 
introduced, we will be able to take a decision on 
an application—and, as long as it meets the 
statutory tests, grant the legal aid—if we get the 
application early and the solicitor gives us all the 
information that we require. I believe that someone 
said in evidence that we would wait until the 
petition stage, but I do not think so. If the 
application meets the statutory tests, we will grant 
the legal aid. If a solicitor comes late in the three-
month period or if we do not get enough 
information and have to go back to them, they will 
be able to take special urgency measures to get 
the petition into court and protect the client’s 
interests. It will, of course, mean that we will have 
to prioritise judicial review applications to ensure 
that we experience no delays. 

Secondly, we will want to do quite a lot of work 
with the profession to ensure that there is much 
fuller guidance on what we need for a judicial 
review application to be successful. At the 
moment, we have to return or continue an awful lot 
of those applications, only to grant them on 
review. We would like to get all the necessary 
information to grant them the first time round, 
because that would benefit everyone involved, 
including the lawyers, the clients and the courts. 
We think that, if that were done, the process would 

be much more manageable. We will all have to be 
disciplined, which will be a challenge, but if the 
proposal in question goes ahead we do not think 
that it will cause problems with access to justice. 

The Convener: I am a bit of a fish out of water 
with this, but I imagine that there will be language 
difficulties, problems with people not knowing the 
law and so on to deal with. We all say that 
ignorance of the law is no defence, but—my 
goodness—most people are ignorant of many 
aspects of the law. What about asylum seekers 
who find themselves in a foreign country, having to 
deal with chaos, pressures, language difficulties 
and so on? I am a bit surprised by your response. 
After all, we are talking about the difference 
between three months and three years, which is 
your equivalent limit for personal injury cases. 

You also said that you would prioritise judicial 
review applications. What, then, would be the 
knock-on effect on other emergency applications? 

Lindsay Montgomery: We are able to deal with 
special urgency cases in 1.1 days on average. 
Those are full applications, because we need a 
period— 

The Convener: I am sorry, but you said that 
you prioritise applications. Moving applications in a 
certain category to the head of the queue must 
have a knock-on effect. 

12:15 

Lindsay Montgomery: We get 500 or so 
applications a year, 80 per cent of which relate to 
asylum and immigration. As was said in the 
previous session, those applications are dealt with 
in a particular way. In almost all those cases, a 
solicitor will already be involved. Judicial review is 
the final stage in what can often be a long 
process; in other words, the issue in those cases 
will not be new. There are also cases against 
Scottish ministers, which are often brought by 
prisoners, and many of those will already have 
been progressed. 

However, the point does not apply in all areas—
as has been pointed out, environmental cases are 
slightly different—but it will apply in a large 
percentage of what is not a huge number of 
applications. Given that we deal with 20,000 to 
22,000 civil legal aid applications every year and a 
huge number of ancillary ones, it is not difficult to 
prioritise those 500 applications. 

The Convener: So the three-month limit is not a 
problem and is of no concern to SLAB. 

Lindsay Montgomery: No. We are saying that 
it will cause us to change how we do things and 
ensure that there is better guidance, and that it will 
help us to get these things right first time. My point 
is that if, at the end of the day, the Parliament 
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decides to have a three-month limit, I do not 
believe that the legal aid system will not be able to 
meet that fully. 

Roderick Campbell: I have a final, small 
question for Mr McQueen. Do you have any 
knowledge of the geographical spread of the 
approximately 700 non-personal injury cases that 
will transfer from the Court of Session to the sheriff 
courts? 

Eric McQueen: I do not have that information 
with me today, but if it is helpful, I can provide it for 
you later. 

Roderick Campbell: That would be helpful. 

Eric McQueen: In any case, we are talking 
about less than 3 per cent of sheriff court 
business. We expect that the transfers will happen 
where populations are based; in other words, the 
larger sheriff courts in, say, Edinburgh and 
Glasgow will get a bigger share of them. We are 
happy to provide a snapshot of that situation, but I 
expect that it will pretty much follow the distribution 
of the current court network. 

The Convener: That concludes the evidence-
taking session. I thank the panel for their 
evidence. As agreed, we now move into private 
session. 
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Scottish Parliament 

Justice Committee 
Tuesday 22 April 2014 

[The Convener opened the meeting at 09:16] 

Courts Reform (Scotland) Bill: 
Stage 1 

The Convener (Christine Grahame): Good 
morning. I welcome everyone to the 12th meeting 
in 2014 of the Justice Committee. I ask everyone 
to switch off mobile phones and other electronic 
devices completely as they interfere with the 
broadcasting equipment even when they are 
switched to silent. No apologies have been 
received, but I advise members that the Minister 
for Community Safety and Legal Affairs, 
Roseanna Cunningham, is unwell, so we will not 
take evidence from her in our final panel of 
witnesses as we had planned. 

This is our fourth evidence-taking session on the 
Courts Reform (Scotland) Bill at stage 1. We will 
hear from three panels of witnesses today.  

I welcome our first witness, Phyllis Craig from 
Clydeside Action on Asbestos, to the meeting. I 
note that she is accompanied by Laura Blane, who 
is a partner in Thompsons Solicitors. If she will 
forgive me, I will not allow questions to be directed 
at Ms Blane as she was not on our agenda. If she 
wants to consult with Ms Craig at any point, that is 
fine, but I will not take evidence from Ms Blane 
today. 

Laura Blane (Thompsons Solicitors): Of 
course. 

The Convener: We have seen the written 
submissions from Clydeside Action on Asbestos, 
so we will go straight to questions from members. 

Margaret Mitchell (Central Scotland) (Con): 
Could you outline what difference it will make if 
cases that were previously heard in the Court of 
Session are heard in the sheriff court or the 
personal injury court? 

Phyllis Craig MBE (Clydeside Action on 
Asbestos): First, I totally agree with Lord Gill that 
only the most complex and most important cases 
should be heard in the Court of Session and all 
other, routine cases should be heard in the sheriff 
court.  

We ask the committee to consider that asbestos 
cases are complex. As you can see from our 
submission, there is often a lot of concern about 
evidence on the latency period between a person 
being exposed to asbestos and their being 

diagnosed with the condition. There are also 
extreme problems with apportionment in cases, 
whereby we have to say where a person was 
exposed to asbestos. All cases apart from 
mesothelioma cases will be subject to 
apportionment. That means that, if there are 10 
cases, each person’s proportion of what the 
damages would be must be divided according to 
where they were exposed. That is difficult to do. 

The Convener: I did not understand that. I 
know that the condition is latent. We are just 
coming back from Easter recess, so I ask you to 
explain it a little more, please. Did everybody 
understand it? 

Members: No. 

The Convener: They did not understand it. I am 
not on my own. 

Phyllis Craig: In mesothelioma cases, if a 
person worked for 10 different companies where 
they were exposed to asbestos, the pursuer can 
pursue for damages any company where the 
person was exposed and then the insurer for that 
company could go on and sue other companies. 
However, in all other asbestos-related cases—
involving pleural plaques, pleural thickening, 
asbestosis and even asbestos-related lung 
cancer—the pursuer must sue each and every 
place where the person was exposed. That is 
quite complex, as the court has to divide up the 
compensation by the number of years the person 
worked at each place to determine the proportion 
of damages that apply to each. 

The Convener: So there would be a whole list 
of defenders in those cases. 

Phyllis Craig: Yes. Another point is that, if there 
are 10 employers but only two of them have 
insurance that covers the time during which the 
person was exposed, the person would get only 
two tenths of their damages. 

The Convener: I understand. Thank you for 
explaining that. 

Phyllis Craig: That makes such cases quite 
difficult and complex. Clydeside Action on 
Asbestos believes that there are not many cases 
more important than those in which somebody is 
going to die without having their case heard in the 
Court of Session. You can say that business is 
important, but how can you tell a constituent who 
is going to die that their case is not as important 
as a business matter? 

Margaret Mitchell: That information has been 
very useful, and you have demonstrated the 
complexity of such cases. Is one difficulty the fact 
that many of those cases are unlikely to attract 
damages greater than £150,000 and therefore 
would automatically, under the bill as it is drafted, 
not be heard in the Court of Session? 
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Phyllis Craig: That is the problem. Everyone 
seems to think that the level of damages in 
asbestos cases is very high, but in 95 per cent of 
all such cases the value of damages is lower than 
£150,000. The difficulty is not the value of a case, 
but its complexity. Some cases that are valued at 
more than £150,000 are less complex than cases 
with a lower value. 

The biggest issue is that, if a case falls among 
the 95 per cent of cases that have a lower value, 
the person will have to decide whether they take 
the damages in life, because when they die the 
value would be more than £150,000 after the 
spouse and dependants are added in. We 
discussed that issue previously in relation to the 
bill that became the Rights of Relatives to 
Damages (Mesothelioma) (Scotland) Act 2007. 
We said that it was wrong to make someone 
choose whether they take their damages in life or 
let their case go to the Court of Session following 
their death given that their claim would then be 
worth more than £150,000. 

Margaret Mitchell: Is there also an issue with 
developing case law? Normally, if a case is very 
complex, the Court of Session deals with that, but 
it may well be deprived of it under the bill as it is 
currently drafted. 

Phyllis Craig: You can see from our 
submission that there is substantial case law in 
relation to Westminster and the Scottish 
Government. In Scotland, legislation has been 
introduced, for example, the act on pleural 
plaques. There are many things in place, including 
case law. 

One of the biggest issues overall is that, with no 
disrespect to the insurance industry or to the 
pursuer, we are here on behalf of our clients and 
not to side with anyone else. If the cases are to go 
to the sheriff court, the advocates’ fees must be 
paid, because if we do not have that in place and 
that there is a shortfall, the client will have to pay 
that money out of their damages, which cannot be 
fair. 

If a lung cancer case goes to the sheriff court 
and only two employers out of five are insured, the 
person would get only two fifths of their damages. 
If the advocates’ fees are not met, the pursuer will 
take payment for their services out of that two 
fifths, and our clients, who are terminally ill, could 
go away with next to nothing. 

The Convener: I take it that your figure of two 
out of five companies is based on five companies 
being found liable. However, it might be that not all 
of them are found liable. 

Phyllis Craig: No. If a client was exposed to 
asbestos by five companies but there was 
insurance for only two, they would receive only 
two fifths of their damages. 

The Convener: You would have to establish 
that they were exposed to asbestos. I am asking, 
for clarity, whether your figure is based on the 
presumption that five companies have been found 
to have been liable. 

Phyllis Craig: If there had been no exposure to 
asbestos, proceedings would not be raised against 
a company. 

The Convener: They might be, but evidence 
might show that that was not the case. I am just 
teasing out that your figure is based on liability 
having been either admitted or proven. 

Phyllis Craig: If there was no insurer, nobody 
would raise any action against the company. We 
would know to raise just the two actions against 
the two companies that were negligent and which 
had insurance at the time. 

The Convener: I do not want to get into the 
complexities of bringing in third parties, although 
they could do that. I am just clarifying that, in the 
circumstances, liability has to be either admitted or 
proven for there to be a claim against a company. 
Ms Blane is nodding. I just wanted to clarify that so 
that it is not taken for granted. 

Elaine Murray (Dumfriesshire) (Lab): Two 
possible solutions have been offered by the 
people who have concerns about that particular 
proposal. The first is that the bar for referral to the 
Court of Session should be lowered to, say, 
£30,000 or £50,000 in line with other parts of the 
United Kingdom and that the case should go to the 
Court of Session with the automatic right to 
counsel. On the other hand, the trade unions 
seem content with cases going to the specialist 
personal injury court, but they want there to be an 
automatic right to counsel at that court. Do you 
have a preference for either of those suggestions? 

Phyllis Craig: If the panel was to say that the 
cases must be shifted from the Court of Session, 
we would ask the panel to consider—as Sheriff 
Principal Taylor has stated in his report—that 
there should be no cap on personal injury cases 
and that it must be stated in the bill that advocates’ 
and advocate solicitors’ fees should be paid. I 
would also go further. Sheriff Principal Taylor said 
that, if a case is lost, the pursuer and the 
defendant should pay their share because he 
could see that things were not equal for people 
with an asbestos case. 

Elaine Murray: Would you prefer those cases 
to be heard in the Court of Session? 

Phyllis Craig: I would prefer them to be heard 
in the sheriff court. However, if they had to be 
moved, we would want them to be moved into the 
sheriff court with all solicitors’ and advocates’ fees 
paid and with all the procedures that ensure 
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efficiency in the Court of Session transferred to the 
sheriff court. 

Elaine Murray: I may not have picked up what 
you said correctly. Would you prefer the cases to 
be heard in the Court of Session? 

Phyllis Craig: Yes, in the Court of Session. 

Elaine Murray: Thanks for that clarification. 

In your written evidence, in talking about the 
time bar, you say: 

“Unfortunately, the Scottish Government’s recent Bill on 
limitation has failed to address this issue.” 

Do you think that there is an opportunity to revisit 
that issue in the Courts Reform (Scotland) Bill? 

Phyllis Craig: I would certainly be delighted if 
something could be done there. As you well know, 
at the time of the pleural plaque issues, the 
insurance industry argued that people should not 
bring a case for pleural plaques but that there 
should be education and so forth. It argued that it 
was more concerned with people with 
mesothelioma and more terminal conditions. We 
are now finding that we have quite a few cases 
whereby people did not pursue their pleural plaque 
issues and now, unfortunately, they have 
mesothelioma and are terminally ill but cannot 
pursue their cases because of the Aitchison 
decision. That is what is preventing them, and they 
are being told that they should have taken the 
pleural plaques cases when those arose. 

The Convener: Having looked at the purposes 
of the bill, I have to say that it would be stretching 
things to put in a time bar. There is also a 
damages bill that, I suspect, will come our way— 

Elaine Murray: We might be able to put 
something in that. 

The Convener: Indeed. Something might come 
up in that bill that relates to this issue. 

Phyllis Craig: Actually, I think that the damages 
legislation has failed to address this point. 

Elaine Murray: We are talking about new 
legislation on damages that will be introduced later 
this year. 

The Convener: Another damages bill is en 
route. Forgive me, Elaine, but I simply do not think 
that there is scope to do what you suggest in this 
bill. Have you finished? 

Elaine Murray: Yes. 

09:30 
Sandra White (Glasgow Kelvin) (SNP): Good 

morning. Following on from Elaine Murray’s 
comments, I want to clarify something in my own 
mind. You have explained very well the very 

complicated nature of this issue. The bill contains 
provisions to establish a personal injury court, but 
in response to Elaine Murray, you said that you 
would prefer the Court of Session to hear these 
cases. Are you saying that if, for whatever reason, 
that option is not available in the bill and the 
personal injury court is established, counsel must 
still be available and that those costs must 
continue to be met? 

Phyllis Craig: Yes. 

Sandra White: That has clarified that point. 

Phyllis Craig: If the specialist personal injury 
court is established, solicitor advocates’ fees must 
be met. However, that must be specified in the bill. 
People have told us on many occasions that the 
fees will definitely be met but, given that we 
cannot be sure of that, it must be set out in the bill. 

In fact, I would go further than that and say that I 
agree entirely with Sheriff Principal Taylor’s view 
on this matter and ask that the bill specify that, if 
solicitor advocates’ fees are to be met and a case 
that goes to the sheriff court or a specialist 
personal injury court is lost, the pursuer and the 
defendant should pay their own costs. 

Sandra White: That is good. 

Given the complexity of the asbestosis situation, 
should it be made a special case? 

Phyllis Craig: It is already a special case. I do 
not want to cloud the issue by referring to other 
cases; I am here to talk about asbestos, and I 
simply point out that, given that the latency period 
for such conditions is between 20 and 50 years, it 
is very difficult to get documentary evidence and 
witnesses. I also believe that the Parliament 
recognised that these were special cases. 

Sandra White: Absolutely. I have visited your 
office and know that many people in the 
Parliament have carried out work on asbestosis 
cases. 

On the slightly different issue of health and 
safety, the Enterprise and Regulatory Reform Act 
2013 removes the automatic assumption that, for 
the purposes of the law of negligence, a breach of 
health and safety law is a breach of an employer’s 
duty of care to employees. Do you have any 
comment to make on that change? 

Phyllis Craig: We do not deal with health and 
safety issues—we deal only with people who have 
an asbestos condition—but I have been led to 
believe that that legislation has no effect on the 
issues that we deal with. However, I cannot say 
any more than that.  

Sandra White: Can I ask Ms Blane a question, 
convener? 
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The Convener: No. I have already said that we 
cannot direct questions to Ms Blane. If I allowed 
that, we would have other people just coming 
along to give evidence. 

Sandra White: Perhaps I will speak to you later, 
Ms Blane. The situation is a bit of an anomaly. 

Phyllis Craig: Could we reply in writing to 
questions? 

The Convener: You can certainly send in more 
written evidence if something arises. After all, 
witnesses can be caught on the hop a bit by 
questions that come up. That is not a problem. 

Are you finished, Sandra? 

Sandra White: Yes, convener. 

John Finnie (Highlands and Islands) (Ind): 
What is important to you—the outcome and how 
you get it or where all the business takes place? 

Phyllis Craig: Where the business takes place 
is very important. After all, a mesothelioma case 
can be heard within two months in the Court of 
Session. Will that be the same if these cases are 
heard in a specialist personal injury court or a 
sheriff court? If they are, I hope that all the 
procedures that are used in the Court of Session 
will transfer to those courts. 

If an asbestos-related lung cancer case were to 
be heard in the sheriff court and the sheriff 
decided to refer it to the Court of Session, the 
Court of Session would have to decide to accept it. 
Time is of the essence because the person in 
question could die in the time it takes for the case 
to go through the sheriff court and then get 
referred to the Court of Session. That would be 
very unfair for that family. 

John Finnie: If I have noted it correctly, you 
used the term “efficiency” in relation to 
proceedings in the Court of Session. Again, I am 
playing devil’s advocate a bit, but would it be 
sufficient for you if that efficiency were to be 
replicated in a new model? 

Phyllis Craig: Yes, if advocates’ fees were met 
and if there were the same efficiency that exists in 
the Court of Session. However, as I have said, 
that would all have to be put into the bill. People 
keep saying to me that advocates’ fees will 
definitely be met, but that is not to say that an 
individual sheriff would not think that right. Given 
that the insurance industry can afford the best 
advocates to defend these cases, it is only right 
that the people in question have the same rights. 

John Finnie: In your submission, you refer to 
“some of the attempts which have been made by the 
insurance industry to avoid payment of compensation over 
recent years” 

and say that 

“Note should be taken of how many issues were only finally 
resolved by the Supreme Court or through legislation.” 

Is it a cause of concern to you that access to the 
Supreme Court will be possible only if permission 
is granted? 

Phyllis Craig: Yes, because it builds in another 
layer of appeal before we get to the Court of 
Session. 

John Finnie: Thank you very much. 

Roderick Campbell (North East Fife) (SNP): 
First of all, I refer members to my entry in the 
register of members’ interests as a member of the 
Faculty of Advocates. 

I might be a bit slow this morning— 

The Convener: You are never slow, Roddy. 

Roderick Campbell: —but there is something 
that I seek clarification on. In your submission, you 
say: 

“our members must have automatic access to Advocates 
and Solicitor Advocates”. 

Should that apply in a specialist personal injury 
court? 

Phyllis Craig: Yes. 

Roderick Campbell: You also refer to Sheriff 
Principal Taylor’s report. However, paragraph 17 
of chapter 3 of that report says: 

“I am not persuaded that there ought to be automatic 
sanction for the employment of counsel in the specialist 
personal injury court nor indeed for any personal injury 
cases in the sheriff court.” 

To that degree, you are in contradiction with him. 

Phyllis Craig: To that degree, we disagree with 
him, but we certainly agree with him when he 
leaves out personal injury solicitors with regard to 
capping advocates’ fees. He knows exactly how 
complex these cases are. We also agree with his 
view that when a case is lost the pursuer and the 
defendant should pay their own costs. 

Roderick Campbell: So you are not whole-
heartedly endorsing Sheriff Principal Taylor’s 
report, just some of his points. 

Phyllis Craig: That is right. 

Roderick Campbell: He also refers to the fact 
that very few such cases have qualified for legal 
aid. Do you have any breakdown of the number of 
clients who have proceeded on spec? 

Phyllis Craig: Because our clients have worked 
all their lives, they have small pensions from 
different jobs. As a result, most of them are only 
just over the threshold for qualifying for legal aid 
and most of the cases are therefore taken forward 
on a no win, no fee basis. However, given the 
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legal aid system, it is much quicker to take the no 
win, no fee route. 

Roderick Campbell: Thank you. 

Christian Allard (North East Scotland) (SNP): 
I have only a brief question. How many of these 
cases are settled out of court? 

Phyllis Craig: To be honest, I cannot say, 
because I do not deal with the civil side of these 
cases. We know what is important to the client. I 
think that there were 65 pleural plaques cases and 
120 other cases that went to the Court of Session. 
However, we have about 800 cases a year. 

The Convener: We can easily get that 
information from you. 

Phyllis Craig: Indeed. 

The Convener: It is not something that you 
should have to pluck from the air today, but the 
information would be quite helpful. I have to say 
that, from my own experience, cases are quite 
often settled at the door of the court, which means 
a lot of money has already been expended. Would 
you agree? 

Phyllis Craig: I think that that is right. 

The Convener: I was not going to say this, but I 
think that members have no more questions. I 
thank Ms Craig for her evidence—I am delighted 
that you came along—and thank Ms Blane for 
attending. 

I suspend for a couple of minutes for a 
changeover of witnesses. I ask members to stay 
put. 

09:39 
Meeting suspended. 

09:42 
On resuming— 

The Convener: We move on to our second 
panel of witnesses. I welcome Sheriff Principal 
James Taylor, who led the review of expenses and 
funding of civil litigation in Scotland, and Kay 
McCorquodale, who was secretary to the review. 

Sheriff Principal Taylor, I believe that you wish 
to make an opening statement. 

Sheriff Principal James Taylor: Thank you 
very much, madam convener, and thank you, 
ladies and gentlemen, for the opportunity to 
address you today. 

Over the weekend, notwithstanding the good 
weather, I took the opportunity to reconsider the 
recommendations that were made in the “Report 
of the Scottish Civil Courts Review”, of which I was 
a member of the board of four. Sometimes, when 

one revisits a document after the passage of time, 
one wishes that one could rewrite a number of the 
recommendations. This time, I did not have that 
wish. 

The Convener: I am so glad. I wondered where 
we were going. 

Sheriff Principal Taylor: Therefore, I am happy 
to support the bill, where it is consistent with the 
terms of the report of the civil courts review. The 
corollary is also true. 

A consideration of some of the evidence that 
has been presented to the committee suggests 
that there are a number of areas where those who 
have a particular axe to grind would have you 
depart from the bill. One such area is that of the 
sheriff court having a privative jurisdiction of 
£150,000. When we selected that figure, my 
approach was not to consider what percentage of 
cases should be moved from the Court of Session 
to the sheriff court; my starting point was to settle 
on a figure for cases that I consider to be 
appropriate for determination by a sheriff. It is a 
judgment call. To assist me, I had my many years 
of experience as a litigation solicitor in the sheriff 
court and then as a solicitor advocate practising in 
the Court of Session. I also had several years as a 
sheriff in Glasgow and as one of the designated 
commercial sheriffs. 

After the commercial court was established in 
Glasgow, I and the other commercial sheriffs 
regularly heard cases in which the sums that were 
being sued for, and on occasion the sums that 
were awarded, were well in excess of £150,000. 
Solicitors did not have a problem with raising such 
actions in Glasgow sheriff court, where specialist 
sheriffs were available. Of course, specialist 
sheriffs lie at the heart of our recommendations. 

09:45 
When the courts review made its 

recommendations, we had to consider the sums 
that would be sued for. We must consider the 
sums that are sued for because, at the outset of a 
case, we do not know at what sum the case will 
settle. Criticism has been made about the paucity 
of statistics that were available to us. I have 
obtained more extensive statistics for the purpose 
of my review. In the 1,096 personal injury cases 
that were raised in the Court of Session in 2012, 
the average sum that was sued for was £153,319. 
The average sum that the pursuer received, either 
by settlement or by award of court, was £46,952, 
which is approximately one third of the average 
sum that was sued for. It might be relevant to the 
committee to know that the pursuer’s solicitor and 
counsel fees averaged £12,017. 

It is thought that not many personal injury cases 
are raised in the sheriff court, so the committee 
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might be surprised to learn that, in 2012, 2,386 
personal injury cases were raised in the sheriff 
court under ordinary procedure—that is, cases in 
which the sum that was sued for was in excess of 
£5,000. The average sum sued for was £16,019, 
and the average sum received by or awarded to 
the pursuer was £6,409. The average for the 
pursuer’s solicitor and counsel fees, when counsel 
was instructed, was £4,120. 

One must remember that there is a facility at 
present—it will continue—for remitting a case from 
the sheriff court to the Court of Session if it is 
particularly complex or if it raises novel legal 
issues. 

Roderick Campbell: On those figures, for 
clarification, are you assuming that all the 2012 
cases in the Court of Session and the sheriff court 
have been concluded? 

Sheriff Principal Taylor: Those were the 
statistics that I received. I think that they are on 
the cases that settled in 2012, rather than the 
cases that were raised. 

Roderick Campbell: Right. That is where there 
was confusion. 

Sheriff Principal Taylor: I have just looked at 
the raw data, and what I have just said is correct. 

Roderick Campbell: Something that was not 
covered in your report or in the civil courts review, 
because it is far too early to assess, is the impact 
on sheriff court practice of allowing counsel to 
appear without solicitors. That ought to reduce 
costs in due course. 

Sheriff Principal Taylor: Yes. 

Roderick Campbell: Do you have any 
comment, other than that? 

Sheriff Principal Taylor: My experience in the 
sheriff court was that counsel often appeared on 
their own anyway, although strictly speaking they 
were not supposed to. One would find that a 
solicitor would start off a case, stay for five or 10 
minutes and then disappear. I am not sure of the 
extent to which there will be a reduction in cost; 
obviously, there must be some reduction. 

The Convener: Excuse me, but if a solicitor 
disappeared, they would still be entitled to fees, as 
would the advocate. There would still be costs. 

Sheriff Principal Taylor: One would hope not. 
It might be thought to be fraudulent to charge for 
something that one had not done. 

Roderick Campbell: On the question of 
sanction for counsel, you basically take the view 
that, with the exception of the reasonableness 
test—which I might ask you to expand on—the 
existing tests should be retained. 

When Mr Tyler of the Law Society of Scotland 
gave evidence, he said: 

“it is almost automatic that sanction for counsel is 
applied for in the sheriff court for anything that is 
reasonably complex. The question is whether, in the new 
world, the test will be applied in the same way. I have 
gained the impression that the intention is to apply it far 
more stringently such that counsel will be sanctioned on 
fewer occasions.”—[Official Report, Justice Committee, 18 
March 2014; c 4368.]  

Would you care to comment on that? 

Sheriff Principal Taylor: It was certainly not 
the intention of any of the members of the board of 
the Scottish criminal courts review that there 
should be a more stringent test for counsel. In my 
report, I have recommended that the wording that 
has to be deployed in applying the test should 
remain the same, subject to the additional factor 
being brought in—at the request of a member of 
the Faculty of Advocates, which I thought was 
appropriate—of an explicit provision for equality of 
arms to be considered. 

Roderick Campbell: How do you foresee that 
working in practice? 

Sheriff Principal Taylor: I think that I say in my 
report that it is unlikely to make a huge change. If 
the defender in a personal injury action has 
instructed junior counsel, for example, to appear in 
a case, it would be rather odd if a defender were 
to oppose a pursuer’s motion for sanction for 
counsel. However, if my recommendation were 
accepted, in the event that such opposition were 
forthcoming, the court would have to take into 
account the fact that counsel was being instructed 
by the defender when it was considering the 
pursuer’s motion. 

The Convener: Has that already happened, in 
practice? 

Sheriff Principal Taylor: Yes, it has happened 
in practice. 

The Convener: At the moment, if there is a 
motion by the pursuer for counsel, because the 
defender has counsel, does the bench usually 
accept that motion? 

Sheriff Principal Taylor: I cannot think of an 
occasion on which such a motion would be 
refused. 

Roderick Campbell: Just to recap slightly, is 
there anything else that you want to say about the 
reasonableness aspect that you added in? 

Sheriff Principal Taylor: The reasonableness 
aspect concerns the fact that, once one has 
considered the individual factors that are 
enumerated in the test, one should stand back and 
ask, “Hold on a minute—is my decision 
reasonable, overall?” If it is, one should proceed 
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and, if it is not, one must go back into the various 
factors and see where one has gone wrong. 

Roderick Campbell: You might have heard 
Clydeside Action on Asbestos, on the first panel, 
arguing that there should be automatic sanction 
for counsel—or a solicitor advocate, for that 
matter—in the specialist personal injury court, 
which you rule out in your report. Could you tell us 
why you ruled that out? 

Sheriff Principal Taylor: I do not accept that 
every personal injury action is complex and I do 
not accept that every personal injury action 
requires counsel to be sanctioned. Personal injury 
actions are special, in some respects, in relation to 
the question of expenses. I deal with that in my 
report. However, when it comes to complexity and 
difficulty, the run-of-the-mill personal injury case is 
not unduly difficult. That is recognised in the fact 
that there is a special set of procedures to deal 
with personal injury actions, which, in essence, 
embody case flow management. There is a 
predetermined timetable for every case, because 
each follows a formula. On the other hand, cases 
that are subject to active case management need 
to have a bespoke procedure to resolve each and 
every case. 

One must not always look at the system through 
the prism of personal injury actions, important 
though they are. One must look to see what the 
knock-on effect would be if there was automatic 
sanction for counsel in a straightforward slipping 
or tripping personal injury case, for example. If 
there was automatic sanction, can you see what 
the scenario would be in a non-PI case? Many 
cases are litigated in the sheriff court without 
counsel being involved. If there was automatic 
sanction for counsel in PI cases, it would be 
difficult for a sheriff to refuse a motion for sanction 
in some other cases. 

It would be submitted that Parliament had 
decreed that simple slipping and tripping cases 
merit sanction, so how could m’lord refuse 
sanction in a case for £10,000 that involves, for 
example, an allegedly badly installed central 
heating system, with expert technical witnesses on 
both sides? Cases such as that have traditionally 
been conducted in Scotland’s sheriff courts by 
solicitors. It is a cost-effective means of resolving 
a dispute. If we put ourselves in the position of the 
consumer who is dissatisfied with the installation 
of his or her central heating system, he or she 
might have no form of insurance for litigation, and 
they might just consider that the risk-to-reward 
ratio of litigating is appropriate, provided that he or 
she can instruct their own solicitor. 

The prudent client would ask what the downside 
would be if the case was lost. If the prospective 
litigant was informed that the bill would include the 
defender’s solicitor’s fee, and that sanction for 

counsel would also probably be granted, in many 
cases that would tip the balance against litigating 
because the risk-to-reward ratio would not favour 
proceeding. That, ladies and gentlemen, would 
amount to a denial of access to justice. 

Roderick Campbell: We heard some evidence 
about how well the chapter 43 procedure has 
operated in the Court of Session, but there was 
some implied criticism of its usefulness in the 
sheriff court. Will you comment on that? 

Sheriff Principal Taylor: I was unaware of any 
shortcomings in the use of the chapter 43 
equivalent in the sheriff court. There was a 
specialist personal injury court in Glasgow where I 
was a sheriff principal, and all the reports that I 
heard said that it operated efficiently. I am aware 
of one difficulty in certain sheriff courts in which 
the court will allow only a one-day diet of proof, 
even if the parties need three, four, or five days. I 
do not think that that is appropriate. It was 
certainly not the case in Glasgow, and I know that 
it was not the case in other sheriff courts. It is my 
understanding that it will not be the case in the 
new all-Scotland personal injury court. 

Alison McInnes (North East Scotland) (LD): I 
have a question to follow up on Roderick 
Campbell’s point about the test of equality of arms. 
I am not clear about the impact that you think your 
recommendations will have in respect of personal 
injury cases. You have asked us not to consider 
the knock-on effect from one direction, but can you 
look at it from the other direction and say what 
difference your recommendations would make? 

Sheriff Principal Taylor: I do not think that the 
recommendations would make any significant 
difference. I say that in the report. 

My recommendations would give effect to what 
is already happening. The convener asked 
whether I think that equality of arms is already 
factored into the test; I think that it is, but it is as 
well that it be expressly put into the test. That is all 
that I seek to achieve. 

10:00 
Alison McInnes: Are you clear about the extent 

to which your recommendations will be adopted by 
the Government? The Government has not 
responded as yet. 

Sheriff Principal Taylor: It is not for me to 
answer that question. 

Alison McInnes: Has there been no further 
dialogue? 

Sheriff Principal Taylor: There has not been 
further dialogue. 

The Convener: I was just checking whether the 
Government had responded to the review and 
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whether we are talking about equality of arms 
being in the bill, in guidance to sheriffs or 
wherever. What are we talking about, here? 

Sheriff Principal Taylor: At present, equality of 
arms is contained in my report only. 

The Convener: I know that it is in your report. 

Sheriff Principal Taylor: It has just been 
confirmed to me that there has been no formal 
Government response. 

The Convener: We will await that response. 

Alison McInnes: I seek Sheriff Principal 
Taylor’s view on that. Is it not passing odd that we 
are proceeding with the bill without incorporating 
your recommendations? Would it not be much 
more sensible and comprehensive to take forward 
the bill and the recommendations together? 

Sheriff Principal Taylor: I really do not think 
that it is for me to comment on the procedure that 
the Government has chosen to adopt. 

The Convener: I will take Margaret Mitchell’s 
question next. 

John Pentland (Motherwell and Wishaw) 
(Lab): I have a brief supplementary. 

The Convener: If Margaret Mitchell can bear 
with me, I will take John Pentland first as he did 
not get in last time. 

John Pentland: You probably find it difficult to 
comment because the Government has not 
responded. However, following on from what 
Alison McInnes was saying, if your 
recommendations were not to be incorporated, 
would your answers to questions that have been 
asked today be different? 

Sheriff Principal Taylor: If we are talking about 
the test for counsel, I do not think that my 
recommendations would impact at all on the 
issues that are before the committee today, for the 
reasons that I have already given. 

The Convener: That was, quite rightly, a very 
diplomatic answer. Margaret Mitchell has been 
very patient. 

Margaret Mitchell: Your opening statement 
concentrated very much on the £150,000 
threshold. I think that you decided, based on 
experience, that that is the right amount, although 
there is no hard evidence to back that view. Is that 
correct? 

Sheriff Principal Taylor: We looked at some 
statistics that support the view that I had come to 
based on my experience. 

Margaret Mitchell: What are those statistics? 

Sheriff Principal Taylor: I am sorry—I do not 
have an encyclopaedic memory. The statistics are 

set out in the “Report of the Scottish Civil Courts 
Review”. 

Margaret Mitchell: The statistics were such that 
you felt that you had to carry out further research. 
That is what you said in your opening statement. 
When did you commission that research and 
whom did you ask to do it? 

Sheriff Principal Taylor: The figures that I 
obtained were from the Forum of Scottish Claims 
Managers. The input was from five or six firms 
instructed by the insurance industry, and the 
returns that they provided were collated and fed to 
those who were assisting me with the report. 

Margaret Mitchell: When did you ask for the 
information? 

Sheriff Principal Taylor: I asked for it some 
time in 2012. The information built up over the 
year. 

Margaret Mitchell: Is the information that you 
have provided today new information and new 
research? 

Sheriff Principal Taylor: No. The information 
that I have given to you today is information that 
was available to me when I was compiling my 
report. 

Margaret Mitchell: The information is being 
made available to everyone else only now. Is there 
any aspect of it that is new to the committee 
today? 

Sheriff Principal Taylor: I do not know; I am 
not sure what information is before you. I am 
sorry. It is more extensive than the information that 
was contained in the civil courts review report. 

Margaret Mitchell: We could check on that, but 
it had seemed previously that there is very little 
hard concrete evidence about how the £150,000 
threshold had been arrived at. It would be good to 
check that out because you have cited a lot of 
figures this morning, which we do not have in front 
of us. It is not helpful not to have that information. 
It would have enabled us to ask you directly about 
those specific figures. We can pass that on and 
see whether there is anything new. 

The Convener: To clarify, I think that Sheriff 
Principal Taylor is talking about his review, but 
there was a separate one with Lord Gill, which has 
different figures in it. Perhaps that is where there 
is a mismatch. 

Margaret Mitchell: Perhaps we have not used 
your figures, Sheriff Principal Taylor, but they were 
available to us. We can check up on that. 

Sheriff Principal Taylor: I cannot say what has 
been available to the committee. I know that you 
have heard from the Forum of Scottish Claims 
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Managers. I do not know what statistics it has 
provided to you. 

Margaret Mitchell: One of the 
recommendations in your report was that claims 
management companies should be regulated. 
Should that be part of the bill? 

Sheriff Principal Taylor: Part of this bill? 

Margaret Mitchell: Yes. 

Sheriff Principal Taylor: At present, I do not 
know of any abuse—sorry, that is not quite true; 
there were, I think, one or two instances of 
complaints against claims management 
companies, but they were not made to me. They 
were made in about 2008 or thereby, when the 
Scottish Government consulted on whether claims 
management companies should be regulated. 

No complaints about claims management 
companies were made to me. However, I felt that 
it was important that there should be a level 
playing field between claims management 
companies and the legal profession. That was the 
basis for my recommendation that claims 
management companies should be regulated, 
particularly given that I also recommended that 
there should be a facility for solicitors to enter into 
damages-based agreements and so on. I have to 
say that they enter into such agreements at the 
moment; they just wear a different hat—they just 
call themselves claims managers. 

Margaret Mitchell: They are regulated in the 
rest of the United Kingdom. Is that the case? 

Sheriff Principal Taylor: Yes. They are 
regulated in England and Wales. 

Margaret Mitchell: On the no-win, no-fee, 
damages-based agreements that they can enter 
into, are those likely to improve civil and 
commercial litigation and increase people’s 
willingness to use the Scottish courts for that 
purpose? 

Sheriff Principal Taylor: I am convinced that 
that is the case; it should improve. I would be very 
disappointed and very surprised if the 
recommendations on damages-based agreements 
and qualified one-way cost shifting did not improve 
access to justice quite significantly. 

Margaret Mitchell: Would more of a level 
playing field be created with claims management 
companies, if they are not regulated? 

Sheriff Principal Taylor: In theory, but 
solicitors are getting round the ban on their 
entering into damages-based agreements at 
present by forming their own claims management 
companies. One might think that if a rule or law 
can be so easily circumvented, it must be a bad 
law. 

Margaret Mitchell: So, does that improve or 
add to the case for regulation? 

Sheriff Principal Taylor: I do not think that it 
does either. 

Margaret Mitchell: Okay. Thank you. 

Elaine Murray: Some of the witnesses have 
argued that increasing the financial bar from 
£5,000 to £150,000 in one go is going too far, too 
fast and that the increase should be staged or the 
bar should be set lower, perhaps at £50,000 as in 
England and Wales or £30,000 as in Northern 
Ireland. Is it appropriate to increase it to that 
extent in one go or would there be value in having 
a staged approach? 

Sheriff Principal Taylor: I do not see any need 
to have it staged, to be honest. If one set the 
threshold at £50,000 and if the figures that I 
provided today are broadly accurate and the real 
value of a case is approximately one third of the 
sum sued for, it would mean that cases of a value 
of £17,000-odd would still be tried in the Court of 
Session. In my view, this is all about cases finding 
their correct level. The correct level for a case with 
a value of £17,000 or £20,000 is firmly in the 
sheriff court.  

Elaine Murray: We have had evidence that, in 
the Court of Session, the involvement of 
advocates results in a large percentage—I cannot 
remember the exact figure—of cases being settled 
before they go to court, which was considered less 
likely if cases go to the sheriff court. Will you 
comment on that? 

Sheriff Principal Taylor: I have no statistics 
whatever that suggest that rates of settlement are 
different in the Court of Session from in the sheriff 
court. I have always understood that the two were 
about the same, and that 98 per cent of personal 
injury cases settle, regardless of which court they 
are in. 

Elaine Murray: And you do not think that it is 
the involvement of advocates that helps to 
promote that settlement. 

Sheriff Principal Taylor: I do not. 

Elaine Murray: Another of the arguments that 
we have heard is that the Scottish Government 
hopes that increasing the availability of the Court 
of Session will mean that more commercial cases 
will come to Scotland. On the other hand, we have 
also heard evidence suggesting that the fact that a 
case worth £50,000 could go to the sheriff court 
here but not the Court of Session would have the 
opposite effect and result in commercial cases 
being more likely to be heard in the English courts. 
You have experience as a commercial sheriff, so 
what is your view of those arguments? 
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Sheriff Principal Taylor: I would be astonished 
if the £150,000 privative jurisdiction caused cases 
to be raised in England that might otherwise be 
raised in Scotland. It will not happen. Those who 
practise commercial law seem perfectly content to 
take to Glasgow sheriff court cases with a value 
well in excess of £150,000. I see no evidence to 
support the apocalyptic view that might have been 
expressed there. 

Elaine Murray: How are decisions made about 
the jurisdiction to which one takes a commercial 
case? What would be the factors that would 
decide whether the case went to Scotland or 
England? 

Sheriff Principal Taylor: I am putting myself 
back to when I was a solicitor. One would look at 
the court and the quality of the bench in the court. 
One would look at how quickly one could get the 
case through the court and the procedures that the 
court adopts. There might be more factors but 
those are the three that come readily to mind. 

Elaine Murray: I think that that is the basis of 
the argument—that the case would go through the 
High Court in England more quickly than it would 
go through the sheriff court here, because of the 
workload of the sheriff court. 

Sheriff Principal Taylor: That certainly was not 
true in Glasgow. I was quite gratified and amused 
to learn, when bids were being made for 
construction work to be carried out for the 
Commonwealth games, that some contractors 
from Glasgow were urging the people with whom 
they were contracting to put into contracts a 
jurisdiction clause giving exclusive jurisdiction to 
Glasgow sheriff court’s commercial court. 

The Convener: John Finnie— 

Sheriff Principal Taylor: I am sorry—I did not 
answer the other part of Elaine Murray’s question, 
which was about whether work would come back 
to Scotland. What first has to be done is to stop 
work haemorrhaging to England. I have no doubt 
that the package in the bill will go a long way 
towards stopping that haemorrhage. 

Elaine Murray: What is the reason for the 
current haemorrhaging of cases? 

Sheriff Principal Taylor: The view is that crime 
still gets in the way of civil work, and that the time 
to get to proof is longer in the Court of Session 
because there is such competition for judges’ time. 
The bill should free up the top judges in the 
country to deal with the top cases in the country. 

10:15 
The Convener: Why is it important to stop civil 

litigation haemorrhaging? It might be helpful to 
have an explanation on the record. The public will 

not care, so it might be useful for you to tell us why 
that is important. 

Sheriff Principal Taylor: When we were down 
in London in preparation for the civil courts review 
report—I am sorry that I keep jumping between 
reports—we had a meeting with the commercial 
judges there and with the head of the commercial 
court, whose name I regret to say I cannot 
remember. In Scotland it has been suggested that 
the concentration of resources into commercial 
procedures removes valuable resources from 
other parts of the Scottish system. I inquired of our 
host whether the commercial court in England and 
Wales washed its face in financial terms. He did 
not quite preface his reply by saying, “Dear 
laddie,” but he came quite close to it, because he 
said that the commercial court in England and 
Wales is credited with £2 billion in invisible 
earnings. I would not for a moment suggest that 
that will ever be replicated in Scotland, but I think 
that the Scottish economy would benefit 
considerably from having at least a share of that, 
and that the Scottish economy certainly loses if 
cases haemorrhage to England. 

The Convener: Thank you. I do not think that 
people appreciate the wider financial implications 
for the economy if we lose these cases—
especially high-profile ones. It is therefore 
important to build jurisdiction for such cases into 
contracts, as you have already mentioned in 
relation to the Glasgow Commonwealth games. 

John Finnie: Good morning, sheriff principal. 
On the fact that protected expenses orders should 
be available in cases that raise a matter of public 
interest, will you perhaps outline what would 
constitute a case involving public interest and how 
that would, I hope, dovetail with the Aarhus 
convention? 

Sheriff Principal Taylor: I am sorry, but I do 
not think that it is for me to say what constitutes 
public interest. That is for the courts to determine 
and to build up their own jurisprudence. I am sorry, 
but I will not be drawn on that one. 

John Finnie: Do you envisage that the system 
is likely, given the changes, to limit the scope of 
the Aarhus convention? 

Sheriff Principal Taylor: I think that it is 
unlikely to limit the scope of the Aarhus 
convention. 

Sandra White: Good morning. This may be a 
hypothetical question, so you can decide whether 
you wish to answer it. 

The Convener: I am sure that the sheriff 
principal will answer. 

Sandra White: My questions follow up on the 
evidence that Rod Campbell mentioned that we 
received from Clydeside Action on Asbestos, 
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when we asked whether it would prefer cases to 
go to the Court of Session or the personal injury 
court. Its representatives said that it would prefer 
cases to go to the Court of Session but that, if it 
was written into the bill that counsel and costs 
were available at the personal injury court, they 
would look favourably upon that—I am not saying 
that they would favour cases going to the personal 
injury court. What is your opinion on that? 
Asbestosis cases are very complicated. Would it 
be written into the bill that counsel and costs 
would be available in the personal injury court? 

Sheriff Principal Taylor: First, a complex 
asbestosis case will probably be remitted to the 
Court of Session. However, even if it were to 
remain in the sheriff court, it would almost certainly 
merit sanction for counsel. I do not think that I can 
say much more. I understand why there might be 
some concern, but it is not a real concern—if I can 
put it that way. When sanction for counsel is 
sought, it is rarely refused. I am trying to think how 
often I have refused sanction for counsel when 
sitting on the bench, and I do not remember ever 
having done so. I am not saying that I have never 
done so, because I am sure that somebody 
around here would find a case in which I had done 
it, but I do not remember ever refusing sanction for 
counsel. Solicitors—and counsel—tend to know 
the cases in which such sanction is merited and 
they apply in appropriate cases. 

As I said, the downside of having a blanket 
sanction for counsel would be the knock-on effect 
on other forms of litigation, where it would bump 
up the expense considerably. That would deny 
access to justice to those who currently enjoy it. 

One cannot look at personal injury litigation in a 
vacuum; we must consider the knock-on effects. 
As I said, most personal injury cases are formulaic 
and are not complicated. The distinction in 
personal injury cases relates to expenses and the 
David and Goliath effect. The pursuer might be 
able to regulate the fees that are due to his or her 
solicitor by entering into a speculative fee 
agreement or another form of no-win, no-fee 
agreement, but the pursuer still has the risk that, if 
they lose the action, they will have to pick up the 
defender’s costs. I addressed that in my report. 
However, that factor is separate and independent. 
The matters that the committee is dealing with in 
no way depend on qualified one-way cost shifting 
coming into being. 

Sandra White: That was a diplomatic answer. It 
was enlightening. 

Sheriff Principal Taylor: I hope that it was 
more than diplomatic. 

Sandra White: It was much more than 
diplomatic. 

The Convener: I take it that Sheriff Principal 
Taylor does not think that asbestosis cases should 
be a special case for which counsel is mandatory. 
Are you saying that whether counsel should be 
sanctioned will depend on each case on its 
merits? 

Sheriff Principal Taylor: Exactly. 

Roderick Campbell: I think that I am right in 
saying that Scotland is fairly unusual in having a 
test for sanction for counsel. Have you considered 
the alternatives to that approach in other 
jurisdictions? Do you have general comments on 
the issue? 

Sheriff Principal Taylor: Do you wish to put 
particular models to me for comment? 

Roderick Campbell: No—the question is purely 
general. I am not about to spring on you a model 
that I think would work better. I just wonder 
whether you have thought about the issue in 
general. 

Sheriff Principal Taylor: I am content with the 
model in our jurisdiction. The bill will not increase 
the volume of litigation, reduce the availability of 
lawyers or diminish lawyers’ abilities. Supply and 
demand will remain constant, and lawyers will 
adapt. If necessary, perhaps a new business 
model will be developed for delivering legal 
services to the public. That might be in the public 
interest—I do not know. 

Lawyers always adapt to the changing situation. 
They are also good at preaching the apocalyptic 
message. Remember how the Faculty of 
Advocates said that advocates were doomed 
when divorce became possible in the sheriff court. 
Remember how solicitors said that they, too, were 
doomed when they lost the exclusive right to 
convey heritage. I will leave you, ladies and 
gentlemen, to judge whether their predictions 
came to pass. 

Roderick Campbell: As a member of the 
Faculty of Advocates, I made slightly similar 
comments in a debate in the Parliament last year 
on corroboration, but that is another story. 

The Convener: Please do not mention 
corroboration, Roddy. 

Roderick Campbell: I think that Sheriff 
Principal Taylor makes a fairly valid point. I am 
sure that it is true that lawyers will adapt. 

I have a final question on an issue that is not 
covered by the bill, but which is behind some of 
the criticisms of the sheriff court—the perception 
that management of time in the sheriff court does 
not work very well and that, under a new system, it 
will have to be vastly improved. Would you care to 
comment on that? 
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Sheriff Principal Taylor: Yes, I would be happy 
to do so. I have already touched on one aspect of 
that, which is the allocation of a one-day diet of 
proof when everyone accepts that more time than 
that will be required. That is an unfortunate 
approach to take. 

It is important to take on board that one should 
not test the model that is proposed in the bill by 
looking at particular aspects of it and seeing how 
they would apply in the present situation, because 
the whole thing will change. I agree entirely with 
Mr Campbell’s assessment that, traditionally, 
crime has squeezed out civil work, to the detriment 
of civil work—I am not giving away any trade 
secrets. The Lord President said when he was 
Lord Justice Clerk that our present system was not 
fit for purpose. We accept that—that is why there 
is a bill. 

Elaine Murray: I seek a little clarification. You 
explained that you could not remember ever 
having refused sanction for counsel. I presume 
that you give guidance to sheriffs on that sort of 
issue. 

Sheriff Principal Taylor: No, that is not the role 
of the sheriff principal. 

Elaine Murray: Okay. How do we ensure that 
the standard of recommendations is the same 
across the country? A sheriff principal in another 
part of the country could take a more severe 
approach to applications. How do we ensure that a 
consistent approach is adopted across Scotland? 

Sheriff Principal Taylor: There are two aspects 
to that. The Judicial Institute for Scotland is 
responsible for the training of the judiciary. In my 
report, I said that some additional training requires 
to be given in certain areas, which were 
highlighted to me in the course of the consultation 
process that I undertook. One instance that I can 
think of relates to an additional fee, on which there 
was criticism that there was not a uniformity of 
approach. 

The second point to make is that, normally, one 
does not obtain leave to appeal decisions that are 
of a discretionary nature, because the test is quite 
high. It is necessary to be able to establish that no 
sheriff who properly applied his mind to the facts 
could ever have come to the decision in question. 
Decisions on the award of expenses and the 
sanction of counsel are discretionary. 

In my report, I recommended that, in the early 
days of the specialist personal injury court, leave 
to appeal should be granted more readily than 
would otherwise be the case. Leave to appeal 
discretionary decisions is not usually granted, but 
to enable a jurisprudence to build up and a body of 
case law to be developed for the guidance of other 
sheriffs, I suggested that, at the outset, the normal 

stringent test for allowing leave to appeal should 
perhaps be watered down. 

The Convener: How do you ensure that that 
happens? You can say that and you can put 
training in place, but how do you ensure that it 
happens? 

Sheriff Principal Taylor: The sheriff principal 
would be able to suggest to the sheriff that, on the 
first few occasions on which leave is sought to 
appeal against a refusal, leave might be granted. 

The Convener: But you said that sheriffs 
principal do not give guidance to sheriffs. That 
would appear to me to be guidance. 

Sheriff Principal Taylor: It would not be 
guidance; it would just be an indication. 

The Convener: Oh dear. There is no winning, is 
there? I have given up. 

I think that that concludes our session. Thank 
you very much, sheriff principal. 

Because we have had quite a long session, I 
will—with members’ agreement—suspend the 
meeting for 10 minutes. 

10:30 
Meeting suspended. 

10:39 
On resuming— 

The Convener: I welcome our final panel of 
witnesses: Lord Gill, the Lord President; Roddy 
Flinn, legal secretary to the Lord President; and 
Eric McQueen, chief executive of the Scottish 
Court Service. 

We move straight to questions, starting with 
Christian Allard. 

Christian Allard: Good morning, panel. Lord 
President, we heard earlier from Sheriff Principal 
Taylor, who said in his opening statement that 
special sheriff courts are at the heart of the 
recommendations. I want to ask you about the 
appointment of special sheriffs and summary 
sheriffs, and what kind of concern that could give 
to some of the rural areas that I represent. Sheriff 
Principal Taylor talked a lot about specialism in 
sheriff courts, particularly the Glasgow court. 
However, how challenging will specialism be for 
sheriff courts in rural areas? How can sheriffs 
there get the required training and how can we be 
assured that a lot of cases will not end up in the 
central belt, for example? 

Rt Hon Lord Gill (Lord President of the Court 
of Session): I do not see that as a problem. 
Admittedly, specialisation will be heavily 
concentrated in the major courts in the cities—that 
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is inevitable. However, that is no reason why any 
of the outlying courts should not have access to 
the services of a special sheriff or a specialist 
summary sheriff. That is not a matter of policy; it is 
a management matter. It is for the sheriff 
principals to devise arrangements that will ensure 
that that happens. I do not foresee the slightest 
difficulty in that. 

Christian Allard: There are concerns about 
some sheriffs specialising too much in one 
particular subject and not being able to have the 
experience or opportunity to deal with other areas 
over the years. Would that be of concern to you? 

Lord Gill: I do not see that as a difficulty. When 
we speak of specialist sheriffs, we do not mean 
that they are capable of doing only one type of 
case. We are talking about sheriffs who will do one 
particular type of case for most of their work, but 
that does not mean that they will not be able to 
turn their minds to other types of case if the need 
arises. 

Christian Allard: You do not think that it will be 
difficult for sheriffs to move from one specialist 
court to another after a certain period of time. 

Lord Gill: No, I do not think so at all. I do not 
see any difficulty in this. At the end of the day, the 
system will work if it is capably and efficiently 
managed, and the deployment of the sheriffs in 
each sheriffdom will be a matter for the sheriff 
principal. I would have thought that that is a 
straightforward management matter. 

Christian Allard: Will specialism be an asset 
for recruitment or could it make it more difficult to 
recruit sheriffs, given that they will not have a wide 
remit but will be asked to specialise? 

Lord Gill: If you are talking about recruitment in 
terms of people applying for appointment as a 
sheriff, the evidence shows overwhelmingly that 
there is keen and intense competition for the jobs 
when they come up. We can go into the statistics if 
you like, but I can tell you that there are huge 
numbers of applications when vacancies are 
advertised. So far as serving sheriffs go, they are 
being given a fairly wide degree of flexibility. They 
can choose to ask to do a particular type of work 
in which they feel most experienced and most 
comfortable. However, they may also be asked by 
their sheriff principal to help out in other areas of 
the law. I do not think that there should be any 
difficulty over that. 

Christian Allard: Thank you very much. 

The Convener: Lord Gill, will having specialist 
sheriffs require just training on the job or will it 
require additional training? Is such training in 
existence just now? 

Lord Gill: We already have all the systems in 
place, madam convener. We have the Judicial 

Institute for Scotland, which is now housed in the 
Court of Session building. Every judicial 
officeholder is required to do continuing 
professional training, and there are no exceptions 
to that. I go for training myself and I find that I 
enjoy it very much. 

The Convener: I was about to ask about that, 
but I am glad that you have volunteered that 
information. 

Lord Gill: I have never gone on a course from 
which I have not benefited and learned a lot. That 
side of things is already taken care of. You may be 
assured that the continuing training of sheriffs and, 
indeed, of judges will take into account the new 
landscape that we will have. 

10:45 
Margaret Mitchell: The review recommended 

that three judges, all at sheriff principal level, 
should preside in the sheriff appeal court. 
However, the bill allows for one ordinary sheriff to 
preside in the court, and we are told that 95 per 
cent of appeals could be heard in that manner. Is 
that a cause for concern? 

Lord Gill: No. We took the view that the sheriff 
appeal court should start off as an out-and-out 
appellate court, and it should be manned by 
sheriffs principal. That was the plan. 

As you can see from the bill, the opportunity will 
be given for first instance sheriffs to sit in that 
court. I do not see that as a major difficulty. After 
all, in the High Court—our own appeal court—we 
regularly bring in first instance judges as third 
judges in appeals and that system works quite 
well. To answer your question, Ms Mitchell, it is 
not an issue that I would go to the stake for. 

Margaret Mitchell: Is there not a danger that 
some sheriffs will not want to look at their peers’ 
judgment, that we are just substituting one opinion 
for another, and that that is less robust? 

Lord Gill: It is in the nature of appellate work 
that one is invariably passing judgment on the 
work of one’s colleagues who are generally also 
one’s friends. It just happens. We are all used to it, 
and we have all been overturned in our time. 

Margaret Mitchell: Would the distinction not be 
that, under your recommendation, sheriffs 
principal would be sitting in judgment of sheriffs’ 
decisions. We are looking at a different level of 
judiciary. 

Lord Gill: Yes, I take your point entirely. In 
effect, you are arguing for the position that we 
adopted in the civil courts review, and that 
certainly would have been my preferred option. 
However, as I said, I do not really see the issue as 
a major one that should in any way hold up the bill. 
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Margaret Mitchell: Do you have a view on the 
abolition of honorary sheriffs? 

Lord Gill: The honorary sheriffs have fulfilled a 
need, particularly in outlying courts, but in a 
modern judicial system, all judicial work should 
wherever possible be done by professionally 
qualified and properly trained sheriffs. 

However, there is value to be had from the 
services of honoraries in the outlying courts. I 
imagine that, over time, the need for those 
services will steadily diminish because, with the 
increased flexibility that we will have through the 
use of summary sheriffs, and the ability to deploy 
summary sheriffs over a wide area and between 
courts, the need to bring in honoraries at 
weekends, for example, should be so much less. 

Margaret Mitchell: On the point about 
consistency and experience, one of the 
recommendations was that the summary sheriff 
role would reduce the reliance on part-time 
sheriffs, and the review envisaged a lesser role for 
part-time sheriffs, if not an elimination of their role. 
However, the bill continues the role of part-time 
sheriffs and removes the cap on their numbers. 

Lord Gill: In the civil courts review, we took the 
view that part-time sheriffs had a role to play in 
emergencies in which there was a shortage and a 
need. We were also of the view that they ought not 
to form part of the normal day-to-day complement 
of the sheriff court. That was the view, and I 
remain of that view. I think that the need for part-
time sheriffs will diminish considerably over time, 
and I am confident that over a period of, say, 10 
years you will find that part-time sheriffs are used 
only in situations of true emergency. 

Margaret Mitchell: Is the removal of the cap on 
numbers unhelpful? 

Lord Gill: No. The removal of the cap does not 
mean that there will be more part-time sheriffs. I 
am completely confident that when the bill is 
passed the need for part-time sheriffs will diminish 
steadily as we introduce all the new procedures. 
The key to the whole thing is the appointment and 
effective deployment of summary sheriffs, 
because that arrangement provides the 
opportunity to take out a huge case load from the 
lower end of the sheriff court and to free up that 
court. The reforms start at the bottom and work 
their way up. The key is to get the summary 
sheriffs system working effectively. 

The Convener: May I take you back to the 
sheriff appeal court? Your review recommended 
three judges, all at sheriff principal level, but we 
are now being told by the Scottish Government 
that 95 per cent of appeals will be heard by one 
judge who is just an ordinary sheriff. You have 
said that you are not really concerned—I am 
paraphrasing—but that seems to me to be a huge 

difference from what you recommended. For the 
sake of the validity of appellate judgments, I would 
have thought that your recommendation is where 
we want to be. You said that in the appeal court, 
the Court of Session, you sometimes have an 
ordinary judge, but there are two other judges 
sitting there, so we are not comparing apples with 
apples. 

Lord Gill: I do not depart from a word of what 
was said in the civil courts review, but there you 
have it. The view has been taken that there should 
be the opportunity for those appeals to be dealt 
with by a single sheriff. The numbers do not tell 
the whole story, because in appellate work in the 
sheriff court the great bulk of the appeals are not 
appeals on the merits of the case at all, but 
procedural appeals against a refusal by a sheriff to 
allow a party to amend a case. A common 
situation is an appeal where a decree has been 
taken in absence, because through some blunder 
the defenders did not enter appearance on time. In 
fact, in numerical terms, the great bulk of appellate 
work in the sheriff court is about such minor 
procedural issues, which have traditionally always 
been dealt with by a sheriff principal sitting alone. 
My hope would be that, if cases are to be heard by 
one sheriff—although that would not have been 
my preference—it should be a sheriff principal. 

The Convener: We are moving a bit, I think, 
because you would have known all that when you 
wrote your recommendations about the kind of 
matters that are taken to appeal. May I suggest 
that, if we cannot have the position of three 
sheriffs principal sitting, we should at least have 
one sheriff principal sitting, and not a sheriff, even 
if it is a procedural matter? 

Lord Gill: That would be my personal view. 

The Convener: Would there be circumstances 
in which it would be appropriate to have three 
sheriffs principal sitting, rather like a large bench, 
and who would determine that it should be a larger 
appellate bench? 

Lord Gill: That is an operational matter for the 
court to decide. The court will have a considerable 
degree of discretion and flexibility as to how it 
handles its business, but every now and again 
there are cases in the sheriff court that raise an 
important question of practice. When that 
happens, a decision that is made by the sheriff 
appeal court will have a bearing throughout all the 
sheriffdoms. I would have thought that it would be 
almost inevitable that three sheriffs principal would 
sit in such cases; that was certainly what we 
envisaged in the report. 

The Convener: Forgive me—how would it be 
determined that three sheriffs principal should sit 
in a particular instance? 
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Lord Gill: That would be for the president of the 
court to discuss with his colleagues. 

The Convener: Thank you—I just wanted to 
clarify that. 

Lord Gill: In addition, one must not forget that 
the parties are always free to apply to the court to 
convene a bench of three sheriffs principal if they 
consider that the case warrants it. It is not as 
though the decisions are just handed down: the 
parties get the chance to be heard. 

Elaine Murray: We have heard concerns about 
the increase in the privative jurisdiction threshold 
of the sheriff court from £5,000 to £150,000, which 
is happening in one go. Various suggestions were 
made to the committee that there should be a 
small increase, in line with what happens in the 
rest of the United Kingdom; that there should be a 
staged increase; and that there should be a 
differential between personal injury claims and 
other cases. Can you comment on the concerns? 

Lord Gill: It is a huge increase in the privative 
jurisdiction of the sheriff court; there is no doubt 
about that. Some of the opponents of the proposal 
have said that it is an increase of 3,000 per cent, 
which it is. That seems to be a startling figure, but 
it is large only because the present limit is so 
utterly ridiculous and so the base figure from 
which we are starting is preposterous. 

In chapter 4 of our review, we produced what I 
consider to be very robust evidence to 
demonstrate that, in so many cases, the legal 
expenses were much greater than the sum at 
stake. That is simply unacceptable in a modern 
legal system. We set out that justification at 
paragraphs 114 to 116, so I will not go into all the 
details, but our evidence showed that, in many 
cases, the legal costs had already outstripped a 
case’s value before it had even reached the lunch 
adjournment. That just cannot go on. We need to 
set a realistic level so that decisions can be made 
on whether cases are allocated to the sheriff court 
or to the Court of Session. Our considered 
judgment was that £150,000 was the appropriate 
limit, and I remain very much of that view. 

I do not believe that it would be wise to have 
some sort of staging exercise whereby we would 
increase the limit to such and such a figure, and 
then have another look at it in 2017 or whatever. 
All that would happen would be that, when the 
time came to look at the next phased increase, we 
would go through all the trauma as has been going 
on for the past year or two, arguing about what the 
appropriate limit should be. The debate would be 
never-ending. 

Secondly, once we got to the first phase of the 
exercise, there would be a very good possibility 
that it would also be the last phase, because there 
may not be the will to look at the matter again. 

Therefore, all the work that has gone into the 
integrated scheme that we have proposed would, 
in my judgment, go to waste. It would be a terrible 
pity if the whole scheme were to be ruined by that 
sort of thing. 

It has also been suggested that all this could be 
achieved with a much lower limit, and in fact a 
lower limit could be set provided that you were 
willing to accept that, in the higher courts, there 
would be an uneconomic use of public resources. 
There would be an uneconomic use of public 
resources, because there would be a costly form 
of litigation that could equally well be dealt with 
competently and efficiently in the sheriff court at 
much lesser public cost, quite apart from the fact 
that there would be a lesser cost in terms of 
lawyers’ fees. 

11:00 
Elaine Murray: Another concern that has been 

raised with us is that, because a significant 
percentage of personal injury cases—I cannot find 
the exact figure—will transfer from the Court of 
Session to the sheriff court, the Court of Session 
will be so starved of cases that it will not be able to 
develop Scots law in the area. What is your view 
on that? 

Lord Gill: I have heard that argument. There is 
nothing in it, really, because the vast majority of 
such cases never see the light of day. We have 
been given dramatic figures on the number of 
personal injury cases that, in one fell swoop, will 
be transferred to the sheriff court. In fact, only a 
tiny fraction of the cases that are in the Court of 
Session ever get to proof. They are settled and 
dealt with administratively, and that is it. Our 
argument in the report is that, if that is the 
situation, they can be dealt with equally well 
administratively in the sheriff court at much lower 
cost and where the infrastructure is also in place. 

Elaine Murray: Do you have any concerns 
about the resourcing of the changes? No 
additional resources have been allocated to 
bringing in the new system and it is assumed that 
the resources can be raised through revenue 
increases and increases in court fees. Does that 
cause you any concern? It seems that the process 
of implementing the bill will take a long time. At 
one point, we heard that it might take 10-plus 
years to get the new system into place. Does that 
concern you at all? 

Lord Gill: From the work that has been done by 
the Scottish Court Service and the Scottish Civil 
Justice Council, I am absolutely satisfied that the 
reforms can be adequately funded. They are part 
of the long-term planning of the Scottish Court 
Service. I can go over the figures with you if you 
like, but my colleague Eric McQueen, who is chief 
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executive of the Scottish Court Service, could 
probably explain them to you more lucidly than I 
can. I have looked at the figures, and they are 
absolutely compelling. 

Eric McQueen (Scottish Court Service): I am 
happy to give a summary. We have discussed the 
issue on a number of occasions with the Lord 
President, the SCS board and the Cabinet 
Secretary for Justice. The important thing is that 
the civil courts reform is part of our long-term 
planning—it has not just come along so that we 
are all of a sudden trying to work out how to deal 
with it. All our work in the past two years through 
“Shaping Scotland’s Court Services” has been 
about how we deal with the reforms, get the right 
investment in technology and improve our 
services. 

When the fee increase went through in 2012, 
there was an above-inflation element, which 
generated about £1.6 million of additional funding 
for the Court Service. That allowed us to invest in 
some of the pre areas, such as setting up the 
Scottish Civil Justice Council, putting in the team 
that is doing the rules rewrite and starting work on 
some of the information technology developments 
that we know that we need. To a large extent, the 
spending review protected our revenue budget for 
the next two years, which will allow us to continue 
investing in those areas. We were also allocated 
an additional £3 million this year and £3.5 million 
next year in capital expenditure over and above 
what was planned, so big investment is going into 
the organisation this year and next year, 
particularly in information and communications 
technology. We are investing about £2.5 million in 
each of those years to give us the type of 
infrastructure and case management systems that 
we need. 

As I explained to the committee when I 
appeared before you previously, over the next 18 
months we will start to think about whether the 
reforms will have a knock-on effect on the level of 
court fees. The presumption of successive 
Governments, including the current one, has been 
that the costs of litigation should be met through 
court fees. We will look at the total cost of the 
reformed civil courts system and what that means 
for court fees. We will consider whether we need a 
rebalancing between some of the courts, 
particularly when the specialist personal injury 
court is set up. 

Cost is always a concern—there is absolutely 
no doubt about that—but we are confident and 
comfortable that, within the funding that we have 
in our allocations from the Government, and given 
the plans for the future and the investment in 
technology, we have sufficient funds to implement 
and facilitate the civil court reforms. 

Elaine Murray: Do you have any idea by how 
much court fees might have to increase in order to 
fund it? 

Eric McQueen: It is quite an interesting one. At 
the moment, the total cost of civil business in 
Scotland is about £40 million. An element of that is 
covered through court fees, there are some areas 
of exemptions because of earnings, and there are 
some subsidies, where we do not charge for 
certain things.  

One of the things that we will be looking at is the 
total cost of a civil court system in future. We 
expect that it will not be radically different. A lot of 
this is about redistribution of business; it is not 
necessarily about doing new business. It is about 
doing things more effectively, using different tiers 
of the judiciary and using technology. There may 
be costs at the start, but there is no suggestion 
that the long-term costs, and therefore civil fees, 
will increase. We reckon that the pool will be 
similar. What we have to look at is what the 
redistribution of fees will be now that we have a 
new judicial tier in relation to the specialist 
personal injury court. It may be that there is some 
rebalancing across the fees rather than a 
significant increase in the overall pool. 

The Convener: I am a bit bewildered by that. 
However, I want to ask you about the court fees, 
because those are outlays that parties may have 
to pay. They are not the solicitors’ fees but the 
fees as we go through court and the various 
stages. The concern is that if the fees take a bump 
up, it will prohibit access to justice—that buzzword 
phrase—to people who are litigating who are not 
big companies. You have talked about the mix, 
and about rebalancing—I do not want to be rude, 
but I always find that a bit dodgy; I do not really 
know what it means. Can we have your assurance 
that, whatever happens, we will not see such a 
bump up in court fees that people simply cannot 
pay the outlays for a solicitor to take a case 
forward? 

Eric McQueen: Yes. One thing that we do not 
expect to see is a large overall increase in the total 
amount of fees that are recovered for the cost of 
civil business. 

To give an example of the rebalancing, one of 
the things that have been mentioned in the media 
is the transfer of cases to the personal injury court. 
At the moment, the cost of taking a personal injury 
case forward in the sheriff court is £90 or £95. In 
the Court of Session, it is around £200. Once the 
specialist personal injury court—which will operate 
throughout Scotland—is created, we will look at 
the appropriate fee level for that court, which will 
be somewhere between the £95 and the £200. 

The Convener: Is that just for lodging the writ? 
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Eric McQueen: That is about the rebalancing. 
That is looking at the proper cost. 

The Convener: Can you just clarify whether, 
when you say that that is the cost, that is just for 
lodging the writ? That is for the first stage.  

Eric McQueen: Yes. That is the fee cost to take 
that part forward. 

The Convener: Alison McInnes should stop me 
if she was going to ask about this. You talk about 
the transfer of business to the sheriff court. A 
couple of things crossed my mind. Will there be 
sufficient sheriff time to take the civil business, 
because sheriffs are also doing criminal work? Will 
there be sufficient time to do, say, four-day proofs, 
which I think would be a luxury? Many years ago, I 
took a contract case through Paisley sheriff court 
that extended for months to ensure that we had 
the same sheriff—we got one day here and two 
days there. Forget the closures—maybe I will 
leave that to Alison McInnes to deal with. How can 
you, with this organisation, guarantee that the 
sheriff will have four days to hear a proof, whether 
it is commercial or in the personal injury court? 
How will we be able to do that? There are issues 
in the Court of Session; it seems to me that there 
will be bigger ones in the sheriff court. 

Eric McQueen: There are two issues here. 
There is one about physical capacity of the 
courts— 

The Convener: I will leave that to my colleague 
Alison McInnes. 

Eric McQueen: —and there is one about 
resources. What the bill is doing in terms of court 
reforms is about redistributing resources to get 
cases to the right level. With that redistribution 
comes a move of the judicial and staff resources 
that are required to fulfil that. At the moment, we 
use a range of temporary judge resources in the 
Court of Session to deal with business. In future, 
that resource will be directed to the sheriff courts 
as and where we need it. There is no question that 
what we are doing is just piling on extra work. Of 
the 2,700 cases—2,000 personal injury cases—
that will transfer, we expect that about 700 will go 
to the sheriff courts. The amount of those that go 
to proof will be very small, but we will look to see 
where it is best to move the judicial and staff 
resource to match that particular complement. 

The Convener: So we need more sheriffs. 

Eric McQueen: We do not need more sheriffs; 
we are talking about moving the resource from 
one level to another as and when we need it. 

The Convener: So we will not need more 
sheriffs to hear cases if we move more cases to 
the sheriff court. 

Eric McQueen: Not necessarily, because a very 
small number of cases actually go to proof. We 
use a temporary pool of judicial resources at the 
moment and, in future, we will allocate that to the 
best place. 

Lord Gill: Madam convener, to add to what Mr 
McQueen has said, from a judicial point of view, 
one of the big scandals in the sheriff court over the 
past 20 or 30 years has been the dreadful process 
of continued diets, where cases are heard in dribs 
and drabs over a year or a year and a half. It is 
unjust. It is a denial of justice. 

A major part of the idea behind the summary 
sheriff is to take out of the sheriff court all the 
summary criminal business, which is one of the 
most disruptive parts of the business of the court. 
If that is all taken out of the brief of the sheriff and 
put into the summary sheriff level, it will free up an 
enormous amount of judicial time. 

I would regard it as a critical success of the 
proposals that they will ensure that civil actions 
can be dealt with in one diet, unless there is some 
special reason not to do that. That is doable and I 
am confident that it will be done. 

The Convener: That is helpful. In my 
experience of the continued proof, we kept having 
to go back and work out where we were the last 
time. 

Alison McInnes: I have a couple of points but, 
as the convener has raised the issue of court 
closures, it would be remiss of me not to pick up 
on that. 

The Convener: I know that you would have 
raised the issue of closures anyway, so do not say 
that you were not going to raise it. 

Alison McInnes: There is an issue. We have a 
confluence of a number of changes in the system. 
What assurances can you give us, given the scale 
of the coming court closures, that there will be a 
proper and efficient court system in the future? 

Lord Gill: I do not think that the court closures 
issue has any bearing on what we are discussing 
today. The court closure programme is to do with 
closing down courts that were semi-redundant and 
were not being fully utilised. Some of the courts 
were sitting for as little as four or five hours a 
week. Those courts are not pulling their weight. In 
a modern Scotland with effective communications, 
a good road network and good public transport, 
rationalisation is the obvious answer. The 
Victorian pattern of courts is simply unsustainable. 
That is that issue. 

In fact, if we add up the case load of the 
redundant courts, it comes to very little relative to 
the whole case load of the sheriff courts. The work 
will now be dealt with much more effectively. If 
someone is a sheriff in an outlying court and they 
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have a proof and it settles at 11 o’clock, they are 
free for the rest of the day. If we rationalise the 
courts and concentrate the business in well-
resourced centres and there is a settlement in one 
court, another case can be brought in from 
another court. We will use our resources much 
more efficiently and at less public cost. 

Forgive me, Ms McInnes—that was a very long 
tirade. To answer the question, I am absolutely 
certain that the capacity exists in the sheriff courts 
to absorb all of the business, even with the closure 
of the outlying courts. 

Alison McInnes: You are extremely confident. 
Your definition of those courts as semi-redundant 
does not sit well with what I know about places 
such as Stonehaven or Arbroath, which have been 
working as a safety net for overflows from 
Aberdeen, but perhaps we will leave that to one 
side. 

Lord Gill: I understand the difficulty in the 
particular case that you are referring to. 

11:15 
Alison McInnes: In relation to the issues that 

Elaine Murray raised with regard to the privative 
jurisdiction of the system, there is also the issue of 
remitting and the appealing of cases from the 
sheriff courts to the Court of Session. The bill 
proposes changes in the current test. The current 
test is that cases can be remitted where 
“the importance or difficulty of the cause makes it 
appropriate to do so”. 

Under the new provisions introduced by the bill, 
we will also have a test whereby the sheriff can 
request a remit, which is different, but only when  
“there are exceptional circumstances justifying such a 
remit.” 

Then it is for the Court of Session to consider that 
request. Do you feel that those tests are 
appropriate? 

Lord Gill: We did not go so far as to prescribe 
that in the civil courts review; it is something that 
has emerged in the bill. It is quite a stern test. My 
hope would be that the two tests in section 88 
would be applied with a bit of common sense on 
the part of the bench. After you have been in the 
legal business for a number of years, you can 
soon recognise cases that involve an important 
point of law, and there are other cases that may 
not have an important point of law but may have 
some other unique or special importance. I hope 
that those tests would not have the effect of 
preventing appeals in cases where they ought to 
proceed, but one has to look to the bench for 
some common sense and good judgment in 
applying them. 

Alison McInnes: Is it the case that you do not 
think that there is a need to amend the legislation 
as it stands, but just a need to make it clear what 
kind of common sense we are looking for? 

Lord Gill: If you are asking me for my personal 
opinion, I would imagine that you could do equally 
well by using the same test in both cases. That 
would be my own, purely personal, opinion, since 
you have asked me, and I think that the second 
test in section 88 could be seen as too strict.  

Alison McInnes: That is helpful. When you talk 
about the second test, are you referring to the 
ability to take into account business and 
operational needs? 

Lord Gill: Not so much that as the “exceptional 
circumstances”. Those two words set a high 
standard, and I would be perfectly happy if it was 
lower than that.  

Going on from there, you will see that, under 
section 88(5), the court may 
“allow the proceedings to be remitted to the Court.” 

There is also the question of the court having 
regard to the state of its own business. That is 
probably quite a wise proposal, in the sense that it 
would prevent a flood of appeals on unimportant 
cases, which would simply dislocate the effective 
running of the court, but again, since you have 
asked me, I think that the system could function 
quite efficiently without that provision.  

Alison McInnes: I am a wee bit confused, 
because you have said that we might need to 
have that provision in case we have a flood of 
unreasonable appeals, but you have just told me 
that common sense will usually prevail. In what 
circumstances do you envisage that we would 
have floods of unreasonable appeals? 

Lord Gill: It is impossible to predict. The one 
certain thing in the law is that legislation will 
produce unexpected results. All that I am really 
saying is that, on the question of “exceptional 
circumstances” and on the question of the 
exception for the business of the court, it would 
not trouble me in the least if those two provisions 
were not in the bill.  

Alison McInnes: That is helpful.  

The Convener: Yes, that is very helpful. That is 
the clarity that we wanted.  

Roderick Campbell: In relation to section 
88(10), what is your personal view on whether a 
sheriff’s decision on remission within the exclusive 
competence should be final or whether there 
should be Court of Session overview of that? 

Lord Gill: To the best of my knowledge, the 
provision does not stem from a recommendation in 
the civil courts review. I suppose that the 
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justification for it is that it would prevent a rush of 
appeals to the Court of Session. On the other 
hand, in some cases the Court of Session might 
take the view that an appeal should have been 
allowed. It would therefore be no bad thing if 
something to that effect were written into the bill to 
provide a safety net. It might be that a sheriff 
made a decision based on inadequate information 
or on an incorrect understanding of matters, so it 
would be helpful if there was the fallback that the 
Court of Session could take a second look at the 
matter, rather than someone’s claim being ruled 
out for ever. My answer to Mr Campbell is that I 
agree with him. 

The Convener: So we could delete section 
88(6), which gives consideration to the business of 
the court, as we do not need that. Is that right? 

Lord Gill: Yes. 

The Convener: And we could also amend 
section 88(10), so that an appeal can be taken 
against the sheriff’s decision to refuse a remit. 
Should we tamper with anything else in section 
88? 

Lord Gill: No. I think that “improve” is the word 
that you are looking for. 

The Convener: I was just testing you. 

Lord Gill: We ought not to try to do a drafting 
exercise round the table. As long as I have made 
clear my views on the principles, I am sure that the 
draftsmen—if the bill team were agreed—could do 
the drafting. 

The Convener: Are you suggesting that, rather 
than looking at each subsection, we should go 
back to where we were, because it was perfectly 
okay before? Should we look at what existed 
previously on remits to the Court of Session from 
the sheriff court and keep it as it was? 

Lord Gill: The basic structure of section 88 is 
pretty sound. The issue is just these policy points, 
which are very much a matter for the committee. 

The Convener: Yes, but we value your views. 

Has Alison McInnes finished? 

Alison McInnes: No, if I may, I have further 
questions. In drafting the bill, the Government has 
diverged in a number of areas from Lord Gill’s 
original recommendations. One area in which it 
has not taken things forward as strongly as we 
would like is in-court advisers and alternative 
dispute resolution. Do you want to comment on 
the impact of that? 

Lord Gill: Our report recommended that that 
should be available in every sheriff court and that 
is very much my view. However, it is not a matter 
that requires legislation; it is essentially an 
operational and managerial question. I would 

certainly like guidance to be available in every 
sheriff court for litigants, particularly party litigants. 
Mediation services should be available and there 
should be encouragement of instruction and help 
for McKenzie friends, wherever they appear. I 
support all of that, because it is all part of a much 
wider priority: to increase access to justice. I do 
not disagree with any of those proposals, but I do 
not think that it is necessary to write them into 
statute. 

Alison McInnes: Nothing in the bill prohibits 
such provision developing as good practice. 
Would Mr McQueen support such provision? 

Eric McQueen: Absolutely. It is a key part of the 
work of the Scottish Civil Justice Council, which is 
particularly looking at the support that is provided 
to party litigants on the use of mediation. We will 
support the findings that come from the council’s 
work. 

Roderick Campbell: I have a brief question for 
Eric McQueen on the location of the specialist 
personal injury court. I presume that it is 
envisaged that it will be up and running before 
there is a change to the privative jurisdiction 
practice. 

Eric McQueen: Sorry? 

Roderick Campbell: I presume that the 
specialist personal injury court will be up and 
running before changes are made to privative 
jurisdiction. 

Eric McQueen: That would certainly make 
sense; it is certainly part of our plan that that will 
happen. 

Roderick Campbell: Do you have any further 
thoughts on location? 

Eric McQueen: At the moment, Edinburgh is 
our preferred choice for the setting up of the 
personal injury court. We have said that, as time 
progresses, we will consider whether there is a 
need to have it in other locations, but Edinburgh is 
our preferred location at the moment. 

Roderick Campbell: In his evidence, Sheriff 
Liddle was concerned about where the personal 
injury court would be accommodated. If I recall 
correctly, Sheriff Wood suggested the Court of 
Session, although I am not sure whether he was 
being entirely serious. 

Eric McQueen: I am not sure why that is such a 
joke. When Sheriff Principal Stephen appeared 
before the committee, she made it clear that her 
preferred location for the personal injury court is 
Edinburgh sheriff court. Clearly, she feels that 
Edinburgh sheriff court has the capacity to 
accommodate that. 

At the moment, all that work is conducted in the 
Court of Session in Parliament house. That is 
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where the facilities and the staffing are based. As 
the sheriff principal said, the change does not 
involve a scenario in which work will arrive on day 
1. It will take time to get up to speed and to get the 
volume of work right. For the initial period, we 
might run the personal injury court in the Court of 
Session until we get a sufficient volume to switch 
the whole enterprise to Edinburgh sheriff court. It 
is not completely beyond the bounds of credibility 
that the personal injury court would start operating 
in the Court of Session, with a view to moving it to 
Edinburgh sheriff court as soon as there is 
sufficient capacity and a sufficient volume of 
business. 

The Convener: How could that be done, given 
that, apparently, Edinburgh sheriff court is to take 
all the cases from Haddington sheriff court? I was 
trying to work out when the specialised PI court 
will be set up—that will be after the bill is enacted, 
whenever that happens—and where it will be. You 
said that it was part of the plan that the PI court 
would be up and running before the privative 
jurisdiction changes, but plans are plans—that is 
all they are. 

You say that the PI court will move to Edinburgh 
sheriff court. Are you satisfied that Edinburgh 
sheriff court will have sufficient capacity, given that 
the business from Haddington sheriff court will be 
moved there? 

Eric McQueen: Absolutely. Sheriff Principal 
Stephen confirmed that that is her view when she 
appeared before the committee a few weeks ago. 

As part of the redevelopment work in Edinburgh, 
the High Court has been using Edinburgh sheriff 
court for the past two to two and a half years. In 
September this year, the High Court will cease to 
sit in Edinburgh sheriff court, which will 
immediately make available one full-size jury 
accommodation there. The Haddington business 
is due to move to Edinburgh sheriff court in 
January. As I said, the sheriff principal has no 
concerns about that. In planning terms, we will 
look to move the personal injury court to 
Edinburgh sheriff court at a later stage—that will 
probably take us into the early part of 2016. There 
are no concerns about the capacity of Edinburgh 
sheriff court to deal with that business, and the 
sheriff principal provided an assurance to that 
effect. 

The Convener: That is on the record now. 

Roderick Campbell: I will move on to judicial 
review. Some witnesses have expressed concerns 
about the proposed three-month time limit being 
too short. In relation to permission, concerns have 
been expressed that, as there is no real evidence 
that unmeritorious petitions for judicial review are 
being brought, we might not need the leave 

provision. I would be grateful for some general 
comments on those issues, Lord President. 

Lord Gill: The essence of judicial review is 
about rescinding a decision made by a public 
body. The nature of public affairs is such that, if a 
decision is rescinded a long time after it is made, 
many other public decisions might have been 
made in reliance on it. Therefore, it is important 
that, if a decision of a public body is challenged, 
that should be done promptly and before it is acted 
on. 

The fact that we do not have a time limit for 
bringing petitions for judicial review is one of the 
gaps in Scottish civil procedure. There is evidence 
of petitions being brought far too late in the day. 
We had to consider what would be an appropriate 
time limit. We took the view that three months is a 
more than reasonable period for anyone who is 
aggrieved by a public decision to take advice on 
the matter and to go to law, and I remain of that 
view. 

Roderick Campbell: The second part of my 
question was about unmeritorious applications for 
judicial review and whether we need a leave 
provision. 

11:30 
Lord Gill: Yes, we undoubtedly do. Some of the 

petitions that are raised lack any probable cause. 
Sometimes, petitions for judicial review are 
brought not so much to rescind a decision as to 
postpone the inevitable, if I can put it that way. It is 
entirely reasonable that, if somebody wants to 
challenge a public decision, the court should have 
the power—I would say the duty—to decide 
whether the challenge should be allowed to go 
ahead on the question of whether it discloses 
probable cause. 

The Convener: If someone has applied for legal 
aid, would that be covered by proposed new 
section 27A(1)(b) of the Court of Session Act 
1988, which refers to 
“such longer period as the Court considers equitable having 
regard to all the circumstances”? 

I am not sure, but I suspect that it is hard to get 
legal aid for judicial review, so there might be a bit 
of an argy-bargy with the Scottish Legal Aid 
Board. 

Lord Gill: As a matter of routine, the court has 
always been prepared to sist a case to enable a 
person to apply for legal aid. There is nothing in 
the bill that would prevent that. 

Proposed new section 27A(1)(b) could cover a 
wide range of circumstances that would justify a 
petition outside the time limit. Let us suppose that 
the petitioner is a foreigner and has been unable 
to communicate his complaint in time to an 
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appropriate person. That is the sort of situation in 
which it is valuable to have another safety net so 
that there are no hard decisions. 

Roderick Campbell: How do you envisage a 
pre-action protocol for judicial review—if it comes 
into being—operating with the time limits? 

Lord Gill: Proposed new section 27A of the 
1988 act, which is in section 85 of the bill, seems 
to be concisely and clearly expressed, which 
leaves no one in any doubt of what is required of 
them if they petition for judicial review. I cannot 
see any way in which it could be improved on. 

Margaret Mitchell: Mr McQueen referred to 
redistribution and resources being made available 
through, for example, improvements to ICT. I ask 
him to elaborate on that. 

Eric McQueen: Are you referring to how we will 
do business in future? 

Margaret Mitchell: Yes. Exactly how much will 
you rely on ICT improvements? Often, they are 
fraught with problems. 

Eric McQueen: That is one of the most 
challenging areas for us, but we think that it will 
significantly underpin the work on how we want 
the justice system to operate in future. This year, 
we will install a new network infrastructure to 
ensure that we have high-speed connections 
across all our courts. We will provide wireless 
access in all our courts to facilitate not only the 
bench but the defence and other litigants 
accessing data in that environment. We will also 
bring in a new civil database system that will allow 
electronic registration and the electronic use of 
evidence in the court to try to move civil business 
away from the current paper-dominated 
environment. 

Through time, that should help us to allow better 
access to justice through some of the more 
specialised services and specialised sheriffs or 
summary sheriffs. In future, it might be more 
possible and feasible to connect to some of those 
services through videoconferencing rather than 
have people physically appear in court. One of the 
big drives is to limit the amount of time that people 
need to physically appear in court. 

We are already doing quite a lot of work on that, 
and we are running some projects to test it out. 
For example, the vast majority of High Court 
appeals by people who are currently in prison are 
now done by videolink. We want to extend that 
more widely, including across civil business. 

Margaret Mitchell: I appreciate the objective 
behind it. Have you done costings? Are computer 
systems compatible? What kind of savings are we 
talking about? Is there one particular system that 
is going to be rolled out? 

Eric McQueen: The current scoping plan is to 
upgrade our infrastructure during this year. Later 
this year, there will be a tendering process in 
connection with the new civil database. We are 
working closely with the Scottish Government to 
ensure that our system fits with digital standards. 
We are also working with all the justice 
organisations on the new methods of evidence 
presentation and the standards that we will apply 
to videoconferencing so that we can ensure that 
we are progressing with the design in a sensible 
way that will fit into the overarching justice strategy 
for Scotland. We are not working in isolation; we 
are working closely with experts from a range of 
organisations to ensure that we deal correctly with 
the issues of compatibility and consistency of 
systems. We want to mitigate risk as far as 
possible. 

The Convener: I will stop this line of 
questioning here, Margaret. It is useful, but I do 
not know whether it is directly relevant to the bill. It 
might be helpful if the committee could take 
evidence at another meeting on the use of 
technology across the justice system. The 
committee has not discussed this, so I am just 
floating the idea, but would it be useful for us to go 
on a visit to see what technology is currently in 
use in the courts and to hear about the intended 
changes and when they will be made? Would it be 
useful to see what is happening rather than just 
talk about it? 

Eric McQueen: If the committee would find that 
helpful, I would be happy to facilitate it. 

The Convener: We might want to discuss it. 

Margaret Mitchell: The issue is quite germane 
to the discussion. The resources have been 
questioned and it has been suggested that 
savings will be made through IT improvements. 
Therefore, some facts and figures would be 
appreciated. 

The Convener: Yes, but I think that it would be 
useful for the committee to have some hands-on 
experience of the action that is being taken in 
courts and what the plan is, so that we can better 
consider whether it will work across all courts 
uniformly and will connect properly with bodies 
such as the Procurator Fiscal Service and the 
police. 

Eric McQueen: That would be a good 
discussion. 

The Convener: I think—[Interruption.] Oh, I beg 
your pardon, Rod. I did not realise that you wanted 
to speak. I thought that you were just waving at 
me. 

Roderick Campbell: I have one small point. 
Some views have been expressed to us about 
how sheriffs should operate in the simple 
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procedure and whether they should perhaps be 
more inquisitorial or take up a stronger role in 
terms of mediating or negotiating. Does the Lord 
President have any general views on that? 

Lord Gill: The most desirable outcome of the 
legislation would be that, at summary sheriff level, 
the procedure has maximum flexibility built into it. 
The bane of the civil justice system is the 
obsession with following procedures and rules 
when, often, the solution is staring us in the face. I 
hope that the summary sheriffs will be able to 
have a great degree of flexibility in the way that 
they go about their work. No doubt, some general 
practices will emerge, and the sheriffs principal will 
have an important part to play in that. However, at 
the end of the day, as long as people get a fair 
hearing of their case, I hope that the procedures 
will not be rigid. 

The Convener: I am trying to remember the 
word that Sheriff Principal Taylor used—it was not 
guidance; it was something else. It was awfully 
close to guidance, anyway. 

That is the end of our questions. Do you wish to 
say anything further before we conclude, Lord 
President? 

Lord Gill: Thank you for allowing me to do so. 
As you know, the bill is the outcome of great effort 
in my life and in the lives of my colleagues who 
were on the civil courts review. We are gratified 
that all of the main principles that we 
recommended have been taken up. 

Obviously, I have read all the consultation 
responses that were submitted. It is entirely 
understandable that the profession should have 
concerns, to the extent that the proposals might 
affect the profession’s financial position. However, 
my purpose in being here really is to argue for the 
question of public cost. Inefficient litigation, 
wherever we find it, involves needless public 
expense. The present system is a failure. It is 
inefficient and needlessly expensive and, as a 
result, at a time when resources are scarce, public 
money is being inefficiently spent. The whole 
thinking behind the bill concerns not so much the 
financial effects on the profession but the effects 
on the public purse. 

We are in a time of economic stress when there 
are many claims on the public purse. The legal 
system is only one of those claims—we also have 
to think about the sick, the old and the weak. All of 
those claims on the public purse are perfectly 
legitimate and valid.  

I hope that the committee will support the bill 
and that the outcome of the bill will be a huge 
saving in public cost. That is the overriding public 
interest for which I am here to argue. 

The Convener: But is your point that, although 
the action is economically driven, the reform is 
required anyway? 

Lord Gill: Absolutely. It is probably 50 years 
overdue. 

The Convener: Right. On that, I thank you for 
your evidence. 

Members should brace themselves for our next 
meeting, which is on 29 April. It will be our first day 
of stage 2 of the Criminal Justice (Scotland) Bill, 
covering part 1 of that bill. We will also consider 
our approach to automatic early release 
amendments. We will probably also take further 
evidence on the Courts Reform (Scotland) Bill 
from either the Minister for Community Safety and 
Legal Affairs, who is unwell today, or the Cabinet 
Secretary for Justice, in lieu of the minister. 

Alison McInnes: A Parliamentary Bureau 
motion setting out the stage 2 timetable for the 
Criminal Justice (Scotland) Bill has not yet been 
lodged. Is it appropriate to announce the start of 
stage 2 before that happens? 

The Convener: I am told that it is. I am glad that 
you have your Parliamentary Bureau hat on, 
because I do not understand these matters. 

My goodness, I see a flurry of hands being 
raised. 

Sandra White: Something came into my mind 
that I had forgotten all about, with regard to the 
minister from the Home Office who was coming to 
meet the cabinet secretary— 

The Convener: I was going to brief members 
about that after the meeting. That is not on the 
agenda; this is not a general open discussion. 

Sandra White: I know that; I just thought that I 
would raise the issue. 

The Convener: Thank you. That concludes the 
meeting. 

Meeting closed at 11:43. 
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Scottish Parliament 

Justice Committee 

Tuesday 29 April 2014 

[The Convener opened the meeting at 11:00] 

Courts Reform (Scotland) Bill: 
Stage 1 

11:00 

The Convener: Item 2 is our final stage 1 
evidence-taking session on the Courts Reform 
(Scotland) Bill. I welcome to the meeting 
Roseanna Cunningham, the Minister for 
Community Safety and Legal Affairs, and Scottish 
Government officials: Cameron Stewart, the bill 
team leader; Hamish Goodall and Hazel Gibson, 
who are policy executives; and Nicholas Duffy and 
Alastair Smith, who are solicitors in the legal 
services directorate. That is a big team. 

I understand that the minister would like to make 
some opening remarks before we move to 
questions. I invite her to do so. 

The Minister for Community Safety and 
Legal Affairs (Roseanna Cunningham): Thank 
you, convener. I apologise for not being able to be 
here last week. I very much hope that having to 
remit the evidence-taking session to this week has 
not deprived you all of a free morning; I would feel 
guilty if it turned out that that was the case. 

The Convener: Do not entice them with free 
mornings. They are not getting any. 

Roseanna Cunningham: I should also declare 
an interest for those who do not recall that, prior to 
becoming a member of Parliament, I was a 
practising member of the Faculty of Advocates. 
Since my election, I have been—and, as far as I 
am aware, I still am—a non-practising member of 
the faculty. It is useful to remind people of that, 
given the nature of some of the discussion on the 
bill. 

I also remind people that the Scottish civil courts 
review, on which much of the bill is founded, found 
the current civil justice system in Scotland to be 
slow, inefficient and expensive. I am not sure that 
many people would have disagreed with that 
conclusion. As Lord Gill highlighted, our civil 
justice courts have remained relatively unchanged 
for more than a century. That is a very long time to 
leave something unchanged, so we must take 
action to ensure that the civil justice system 
becomes more accessible, more affordable and 
more efficient for those people who need to 
resolve civil disputes. We are now, of course in the 
21st century and, in effect, operating a system that 
was designed in the 19th century for the 19th 
century. 

The civil justice advisory group and the civil 
courts review identified a problem of 
disproportionate costs, particularly in regard to 
cases of relatively low financial value. It is not true 
that, as some have claimed, the need to ensure 
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that legal costs are proportionate serves only the 
insurance industry. It serves all litigants in the 
courts and, indeed, the public purse.  

The review concluded that only the most 
complex and legally difficult cases should be 
heard in the Court of Session, whereas most 
routine litigation should be conducted in the sheriff 
court by sheriffs using enhanced case 
management powers. 

At present, the amount paid to the lawyers on 
both sides of a low-value claim in the Court of 
Session almost invariably exceeds the settlement 
figure of the claim or the amount awarded by the 
court. That factor is disproportionate. If low-value 
cases are raised in the Court of Session, which 
involves the employment of counsel as well as a 
solicitor, the costs will inevitably be higher in 
relation to the value of the claim than if the case 
was dealt with in the sheriff court, particularly as 
Court of Session fees for advocates and solicitors 
are higher than sheriff court rates. 

The policy objective of the bill is to ensure that 
cases are heard at an appropriate level in the 
court structure—the right cases in the right courts. 
The number of civil court cases being heard by the 
sheriff courts is decreasing substantially. It went 
down by 43 per cent between 2008-09 and 2012-
13. Paradoxically, business at the Court of 
Session has remained relatively stable and is still 
dominated by personal injury cases, with nearly 80 
per cent of the cases raised in the general 
department being personal injury. 

The bill ensures that actions in which one party 
is suing another party for a sum of up to £150,000 
will now have to be raised in the sheriff court. That 
means that the resources of the court are being 
used efficiently and that the cost of litigation is 
reduced for all parties and for the public purse. 

The raising of the exclusive competence of the 
sheriff court goes hand-in-hand with the 
introduction of summary sheriffs and the 
establishment of a specialist personal injury court, 
which has been generally welcomed. 

I am aware that there has been some debate 
about whether our proposals will restrict a litigant‟s 
access to counsel or their ability to take their case 
to the Court of Session, and whether the sheriff 
courts will be able to deal with the increase in the 
number of cases that are referred to them. I 
understand that Sheriff Principal Taylor was quite 
definite in telling the committee that he does not 
think that his recommendations would lead to 
sanction for counsel being granted on fewer 
occasions. Many cases are litigated without 
counsel, and automatic sanction for counsel could 
lead to sanction in many other non-personal injury 
cases in which it is completely unnecessary and 
would lead to unnecessary cost. 

On capacity, the proposals will result in only a 3 
per cent increase in case load for the sheriff 
courts. In view of the drop in the level of civil 
business in the sheriff courts in the past five years, 
we believe that they are well placed to handle the 
business, particularly as most of the cases will 
now be raised in the new specialist personal injury 
court. 

Finally, many experienced solicitors with 
expertise in personal injury law are perfectly 
capable of conducting personal injury cases in the 
sheriff court. Of course, many already do that. 
Indeed, in absolute numbers, more personal injury 
cases are currently heard in the sheriff courts than 
are heard in the Court of Session. 

The committee has heard evidence from a wide 
range of stakeholders, and I remind the committee 
that there is a clear majority of support for the 
proposals and concepts that were detailed in the 
Government‟s consultation on the draft bill that 
was carried out last year. I also wish to point out 
that the Law Society of Scotland, the Faculty of 
Advocates and the Scottish Trades Union 
Congress have all expressed general support for 
the aims of the bill, even though they might have 
concerns about certain specific aspects. 

I am obviously happy to answer any questions 
that the committee might have. 

The Convener: I am looking around the table 
but I do not see anyone indicating. Perhaps we 
can just go home. 

Oh no, members are changing their minds. 
Elaine Murray, Alison McInnes, Margaret Mitchell 
and Roderick Campbell have all indicated that 
they have questions. 

Roderick Campbell (North East Fife) (SNP): I 
did not indicate. 

The Convener: Oh, you did not. 

Roderick Campbell: I will come in in due 
course. 

The Convener: We will go with Alison McInnes 
first. 

Alison McInnes (North East Scotland) (LD): 
Oh, thank you. 

The Convener: You did have your hand up. 

Alison McInnes: Indeed, yes. 

Last week, the committee discussed with Lord 
Gill the test in the bill for remitting cases from the 
sheriff court to the Court of Session. The bill 
proposes changes to that test to make it a bit 
stricter than it is. Lord Gill was concerned about 
that and he has written to the committee since. I 
am talking about sections 88(4), 88(5) and 88(6). 
Lord Gill‟s letter says: 
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“My conclusion is that the test of „exceptional 
circumstances‟ in section 88(4) ... is too high. In my 
opinion, the test ... should be the same as that set out in 
section 88(2)” 

and 

“A single test for all remits is desirable in principle and 
has obvious practical advantages.” 

On section 88(5), Lord Gill expresses concern 
about the test of “on special cause shown” being 
too high, and says that he thinks that the test of 
“cause shown” would be adequate to meet the 
situation. Would you respond to those comments? 

Roseanna Cunningham: We have only just 
seen that letter so we need some time to look at it 
in more detail and consider the specific issues that 
Lord Gill raises. 

The ability to remit cases is a necessary and 
important tool that has always existed in our 
system for very good reasons. However, we must 
be careful that it is not abused, so we need some 
rules in and around that ability so that we do not 
end up with anything and everything being 
remitted. 

The Convener: As you have just received the 
letter, minister, if you want to give the committee a 
more considered response in writing, we would be 
happy with that. 

Roseanna Cunningham: We will do that. I just 
wanted to remind members that remitting cases is 
routine in the sense that it is part and parcel of the 
current system and we expect that that will 
continue to be the case, including when the new 
personal injury court comes in. As Sheriff Principal 
Taylor indicated, cases will continue to be remitted 
and everyone would expect that. 

We want to ensure that, over the next few years 
in particular, people do not just default to the 
current system, in effect, by the use of the remit 
rule. We want to ensure that the reforms that we 
bring in are applied and that they work.  

We need time to consider the specific issues 
that were raised by Lord Gill and I hope that we 
will follow up on that within the week. I am looking 
at the officials: is that too soon? No; it seems that 
we can do that within the week. 

The Convener: That is the beer and skittles off 
for the officials if they have to reply within a week. 

Alison McInnes: That would be very helpful. I 
do not think that any of us doubt the need to have 
some sort of test—it is just that the bar is perhaps 
too high. 

Section 88(6) in particular concerns me. You 
seem to be allowing consideration of the business 
and operational needs of the court to come into 
play somehow. 

Roseanna Cunningham: I understand the 
comments that were made around that. We need 
to take care to consider that point. Given Lord 
Gill‟s comments, we will consider some of those 
issues very carefully. 

Alison McInnes: That would be helpful—thank 
you. 

I turn to what is perhaps the most significant 
part of the bill—or the part of the bill that has 
caused the most concern and discussion at the 
committee—which is that on the privative limit of 
£150,000. You will know from the evidence that 
we have received that those provisions have 
caused a lot of concern. We have heard that they 
risk driving those who can take action down to the 
English courts. Do you accept that concern? 

Roseanna Cunningham: I am not sure that I 
do. There is evidence that people are already 
using the English courts because of the inability of 
the Court of Session to function efficiently and 
quickly. Our reforms will ensure that cases that 
must go to the Court of Session—for whatever 
reason, whether it is because they are high-value 
cases or because they are incredibly complex—
get through the Court of Session system far more 
expeditiously than is the case. That is likely to 
drive up confidence in the use of the Court of 
Session. Those organisations that are currently 
defaulting to the English court system may review 
that once they see the Court of Session 
functioning a good deal more efficiently than it is 
currently. 

These things are all linked. When a specialist 
personal injury court is established and running, 
that is likely to increase confidence in the way in 
which cases are dealt with. 

Elaine Murray (Dumfriesshire) (Lab): On the 
issue of privative jurisdiction—I am never quite 
sure how it is pronounced—we have heard— 

The Convener: You should say it in your own 
voice—do it the way you like. We do not mind. 

Elaine Murray: We have heard evidence on 
that from a number of people, and the minister will 
be aware that it has probably been the most 
contentious area of the bill. We have received 
evidence that the limit of £150,000 is too high. It is 
considerably higher here than the equivalent limit 
in Northern Ireland or in England and Wales. 
Suggestions have been made that it should be 
lowered, or that a new limit should be introduced 
in a staged fashion to see how it works—and there 
could be a staged increase if it was felt that it was 
not high enough. How do you react to that 
suggestion? 

Roseanna Cunningham: There are two issues 
there. One is that of staging the introduction; the 
other is the actual limit. Those are not the same 
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thing. You should not forget that we are discussing 
setting up a specialist personal injury court. One of 
the difficulties is that, if we start to phase in a limit, 
that gives a much more faltering, slow start to the 
personal injury court, too. Having that phasing in 
would have the knock-on effect of holding back 
that court from developing its expertise and ability 
as quickly as it otherwise could. That is one side of 
it. I would be more resistant to that sort of phasing 
in. 

11:15 

The question is whether the limit should be 
£150,000 or, say, £120,000 or £100,000. We 
picked £150,000 to provide a volume of cases that 
will create expertise in the personal injury court. 
Do not forget that it is the figure sued for. That 
amount is not necessarily what the settlement is. A 
staggering number of these cases do not actually 
go to any proof at all and are settled, sometimes at 
the door of the court. Indeed, I have been in that 
position myself. It is quite rare for them to get to 
the point at which you are in court, actually having 
the arguments, and they are settled for sums that 
are often considerably less than the sum sued for. 

I repeat that the £150,000 limit relates to the 
sum sued for, not to the percentage of cases that 
have a settlement figure attached to them. We 
have chosen that approach because we feel that it 
is the most sensible in terms of volume and 
complexity, but if you are asking me whether I 
would die in a ditch for the £150,000 limit, my 
response is that I am listening to everyone and 
having conversations with people and that we will 
continue to look at the matter as the bill proceeds. 
I am certainly interested in seeing the committee‟s 
stage 1 report and learning its final views on 
where the limit might be better fixed. We will look 
at all that. I am keeping as open a mind as I can 
on the limit, but I have to say that I have a less 
open mind on the proposal to stage it. 

Elaine Murray: Thank you. In your opening 
remarks, you mentioned your membership of the 
Faculty of Advocates. Given your experience of 
these matters, what is your view of the concern 
expressed to the committee that taking that 
amount of casework out of the Court of Session 
could lead to problems in the development of 
Scots law through case law? 

Roseanna Cunningham: In fairness, I should 
point out that, as far as the Faculty of Advocates is 
concerned, I last fired shots in anger in that 
respect pre-1995 and I am cautious of expressing 
any opinion based on personal experience. 
However, I remind members of my earlier 
response that surprisingly few cases actually get 
to the point at which you are debating them in 
court. As a result, we are talking about behind-the-
scenes negotiations and a settlement being 

reached before the cases get to the point of proof, 
and we need to remind ourselves that this is not a 
system in which the majority of cases end up in a 
civil proof. If the concern that has been expressed 
is about an individual‟s expertise and ability in a 
courtroom, people should bear it in mind that the 
majority of these cases are not providing that at 
present. 

I am probably right in saying that the Faculty of 
Advocates is about twice the size that it was when 
I joined, and it has grown almost in response to 
the current pressures in the system. It would be 
difficult to work this out, but one might ask whether 
the faculty has grown to its current size because of 
what is happening with cases at the Court of 
Session. 

Last week, Sheriff Principal Taylor made the 
interesting point that he would expect the same 
number of cases to be remitted. We should 
remember that there will still be work for 
advocates, and I would be surprised not to see 
advocates in the personal injury court on a regular 
basis. I do not think that we are talking about 
pushing the faculty off a cliff, which is sometimes 
how the rhetoric comes across. 

I have also been reminded by officials that 
divorce cases, too, were taken out of the Court of 
Session. I am sure that people will have forgotten 
that, given that it happened so long ago— 

The Convener: No, I remember that. I go back 
that far. 

Roseanna Cunningham: All those cases used 
to be heard in the Court of Session. The faculty 
adapted to that situation and diversified, and I 
think that it is well capable of doing the same now. 

The Convener: I should perhaps remind the 
minister that Sheriff Principal Taylor said that he 
had never refused sanction for counsel and, 
indeed, did not foresee that sort of thing 
happening. 

Roseanna Cunningham: I think that I have 
already referred to that. I was probably 
concentrating more on the remitting of cases, but I 
realise that Sheriff Principal Taylor also said that 
he tended not to refuse sanction for counsel. 

There can be a tendency to slightly overstate 
the consequences of the proposed change. That 
said, we continue to be in dialogue with the faculty 
and with those who have concerns to ensure that 
their concerns are heard. If we believe that there is 
a genuine issue at the heart of some of the 
concerns, we will look very carefully at that. 

Elaine Murray: As the convener just said, 
Sheriff Principal Taylor said in evidence last week 
that he could not remember ever having refused 
access to counsel. In your view, is that the general 
experience throughout Scotland? I was not terribly 
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sure when he gave that evidence whether he was 
just a particularly sympathetic sheriff principal and 
others might take a different view, or whether that 
was the general position across Scotland. 

Roseanna Cunningham: Far be it from me to 
say that Sheriff Principal Taylor‟s view would 
necessarily apply to every single sheriff. We are all 
perfectly aware that sheriffs can vary enormously, 
and I think that solicitors, too, are very aware of 
that. I could not possibly answer your question, 
because I am not sure that any research has been 
done on individual sheriffs. Doing that would be a 
bit invidious, of course, because there will always 
be a spectrum. However, I understand that the 
Law Society gave evidence to the committee that 
sanction for counsel was almost never refused. 
That would tend to support the position that Sheriff 
Principal Taylor‟s view is much more widespread 
and is not confined simply to one or two 
sympathetic individuals. 

Do not forget that sheriffs have an enormous 
amount of practical experience and will be very 
conscious of cases in which they knew that 
counsel was necessary, perhaps because they felt 
a bit out of their depth or not able to devote the 
time and resources that counsel would. Sheriffs 
come with their own knowledge and understanding 
of the processes and do not arrive from a different 
system. 

The Convener: We were also helpfully told by 
Sheriff Principal Taylor that he does not give 
guidance but gives indications to sheriffs. I thought 
that that was rather interesting. 

Roseanna Cunningham: In their own courts, 
sheriffs have a wide degree of latitude. We know 
from criminal courts that sheriffs will vary in the 
way in which they respond to things. Believe you 
me, practitioners, too, are very well aware of that. 

The Convener: And they do not overplay their 
hand, or if they do, they never do so again. 

Roseanna Cunningham: Well—you know. 

The Convener: We must not get into memories 
of legal practice. 

Roseanna Cunningham: No. 

The Convener: It is Margaret Mitchell next, then 
Roderick Campbell. I know that he is a conscript, 
but I think that he has a question. 

Margaret Mitchell (Central Scotland) (Con): 
Good morning, minister. Your comment this 
morning that things are not set in stone and that 
you will listen to arguments about the £150,000 
ceiling will be widely welcomed. I wonder 
particularly whether you will take on board 
concerns about section 69 of the Enterprise and 
Regulatory Reform Act 2013, which removes the 
automatic assumption that a breach of health and 

safety law is a breach of an employer‟s duty of 
care. Is that likely to have an effect on cases 
coming forward? Also, as I understand it from the 
bill, counsel will be sanctioned only for the pre-trial 
stage as opposed to people having the benefit of 
counsel at the hearing stage. Could that have an 
impact on the willingness of people to settle before 
a trial because they feel that they have looked at 
the case inside out, have had the benefit of 
counsel and are quite content therefore to settle 
before going to trial? What would be the impact of 
all that on the business in the sheriff court? 

The Convener: That was a long, long question. 

Margaret Mitchell: It had two strands. 

The Convener: Did it? Really? Good. 

Roseanna Cunningham: I will try to cover all 
the different aspects. I am sure that if I miss any 
out, Margaret Mitchell will come back on that. 

The Cabinet Secretary for Justice has had 
discussions recently with the STUC and others 
about the removal by section 69 of the 2013 act of 
the strict liability provision. There is no doubt that 
we have considerable sympathy with their 
concerns. We are going to continue discussions to 
consider whether there is anything that we can do 
to mitigate the effects of the removal of the 
provision. Obviously, though, we will need to 
explore that quite carefully. We also make our 
views heard where they have to be heard. I gently 
remind the member that this is a reserved matter 
and not something over which we have direct 
control—yet. Therefore, we have to operate within 
the rules as they are going to be laid down by this 
change. 

The change does not impact on the common-
law issue. I had an interesting if somewhat 
technical discussion with some of the legal officials 
yesterday. The common-law equivalent is called 
res ipsa loquitur. The lawyers here will know what 
that means. It means that the thing speaks for 
itself—it is so obvious. 

The Convener: We could have got brownie 
points for knowing that—we were ready to come 
in. Was that about the case in which a bag of 
sugar fell on someone‟s head, or something like 
that? 

Roseanna Cunningham: Yes, it was 
something like that. The point is that, although this 
change removes the statutory strict liability, it does 
not remove the capacity to plead a civil case on 
the basis of res ipsa. That is an interesting and 
technical argument, and I would not like to guess 
how many res ipsa cases the courts currently 
hear. That would probably take place in a debate 
prior to proof, assuming that that is still the 
procedure that we adopt—I am looking to my 
officials to check that my remembrance of practice 
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is not out of date. We need to caution that the 
change cannot remove the common-law 
equivalent. Res ipsa is a kind of strict liability, but it 
is not couched in statutory terms. I do not want to 
overstate that argument, as this is still an issue 
and we will continue to explore its impact in 
considering whether we can mitigate it.  

I take on board Margaret Mitchell‟s question 
about the pre-proof involvement of counsel and 
what impact there might be on that. The fact is that 
most cases do not go to proof, and that will include 
these cases. They will end up in a settled action, 
and it is sometimes hard to glean from the 
settlement what, in legal terms, were the telling 
points. 

Margaret Mitchell: Could I ask a more 
straightforward, or less lengthy, question? As we 
know from Lord Gill‟s evidence last year, summary 
sheriffs are key to the reform. I understand that the 
Scottish Government is looking at a one-in, one-
out arrangement whereby, when a sheriff retires, a 
summary sheriff will be appointed. Can you 
confirm whether that is the case and how that will 
impact? 

Roseanna Cunningham: The one-in, one-out 
description is slightly misleading. I would not want 
people to think that we are automatically going to 
appoint a summary sheriff when a sheriff retires, 
as the situation will have to be looked at case by 
case. We expect that it will take about 10 years to 
make the crossover—my officials will remind me if 
that is wrong. The one-in, one-out proposal is not 
a rule whereby a summary sheriff will be 
appointed when a sheriff retires, as there will be 
cases in which that will not be the appropriate 
thing to do. I would not want the one-in, one-out 
description to make it sound as though that is what 
is going to happen, because it is not. 

It will also be a matter for the Scottish Court 
Service, which is the recruitment body that will, in 
each case, have to look at the situation in the 
sheriffdom. In some sheriffdoms, the appointment 
of summary sheriffs will be a more obvious and 
better way in which to proceed, but in other 
sheriffdoms that may not be the case in the early 
years. The four stipendiary magistrates in 
Glasgow will become summary sheriffs. 

One in, one out is a shorthand term that has 
been used, understandably, but I would not want it 
to mislead people into thinking that it means what 
the member has interpreted it to mean. 

Margaret Mitchell: Summary sheriffs will be 
appointed— 

Roseanna Cunningham: When appropriate. 

Margaret Mitchell: Only when appropriate? 

11:30 

Roseanna Cunningham: When vacancies 
arise, we will look at whether a summary sheriff or 
a sheriff would be appropriate. It will not 
automatically be the case that when a vacancy 
arises, it will be for a summary sheriff. We are 
trying to move to a point where we have a pool of 
summary sheriffs in place. Many of the vacancies 
will result in replacement by summary sheriffs, but 
it will not automatically be sheriff out, summary 
sheriff in. 

Margaret Mitchell: Is there any indication about 
when you might reach a full complement of 
summary sheriffs, given that those posts are key 
to the reforms? 

Roseanna Cunningham: I think that I 
mentioned a 10-year timeline. You cannot snap 
your fingers in any part of the legal system and 
effect the reforms overnight. People will have time 
to get used to the new system and at no point will 
there be a rupture. We have around six retirals a 
year, so we are not talking about a huge sudden 
influx. We are giving the reforms time to bed in. 
Elaine Murray asked a question about phasing in 
the privative limit. In a sense, that phasing is what 
will happen with summary sheriffs. 

Margaret Mitchell: The representatives of the 
Scottish Court Service looked at the 10-year 
timeframe, too. Do you have any concerns about 
all the cases under the £150,000 privative limit 
coming in a oner when the court reforms will take 
10 years? It was mentioned that the IT system and 
various other things would need to be reformed to 
accommodate the reforms. 

Roseanna Cunningham: No, because the 
change in the privative limit will shift a workload 
and the introduction of summary sheriffs is about 
rationalising a workload. I do not see an issue in 
that. 

Margaret Mitchell: I was thinking of the estate, 
for example.  

Roseanna Cunningham: I remind the member 
about the specialist personal injury court, which 
there has not been very much discussion about.  

The Convener: Yet. I am sure that someone is 
poised to ask about that. 

Roseanna Cunningham: I am sure that they 
are. The specialist injury court would also sit and it 
would absorb a pretty big percentage of the 
workload that is transferred over. It will be for 
individuals to choose whether they want to take 
their personal injury case to a local court or to the 
specialist injury court in Edinburgh. 

I was discussing that issue before the meeting. 
When the specialist injury court is up and running, 
it may very well sit in a Court of Session court with 
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counsel going in and out, so it will not look a heck 
of a lot different from the current system. The 
system all fits together in that sense.  

The introduction of summary sheriffs will remove 
from sheriffs some of the issues that they get 
caught up in. At the moment, a very good personal 
injury sheriff could spend half a day in a motions 
court listening to a stream of things coming in and 
out when his expertise might be better placed 
elsewhere. 

Margaret Mitchell: Lord Gill and others very 
much welcomed summary sheriffs as they would 
bring consistency and a level of experience 
throughout the judiciary. Lord Gill recommended 
that the use of part-time sheriffs be eliminated or 
at least cut down, but the bill removes the cap on 
their numbers. Will the minister comment on that? 

Roseanna Cunningham: Given Scotland‟s 
geography, it is necessary to continue to make 
available the potential to have part-time sheriffs. 
An urban/rural issue exists, which I know that 
some committee members have concerns about. 
The provision of part-time sheriffs might alleviate 
problems that arise in some areas. The cap is an 
artificial one. The intention is not to have loads of 
part-time sheriffs; indeed, we have moved away 
from that in recent years. However, we need to 
retain the capacity to employ part-time sheriffs 
where and when necessary, so there will continue 
to be part-time sheriffs. Indeed, I think that I am 
right in saying that there might be part-time 
summary sheriffs as well. We must ensure that the 
resources fit the need and that we do not have full-
time sheriffs sitting in places where there simply is 
not the work for them. 

Margaret Mitchell: You do not have any 
concerns about consistency in relation to part-time 
sheriffs or summary sheriffs. 

Roseanna Cunningham: No, because there 
will be some quite specialist summary sheriffs. 
With summary sheriffs, the idea is, we hope, to 
recruit people who have specialisms whose 
absence on the shrieval benches has been 
criticised—for example, in family law. It is not a 
case of having one group of generalists and one 
group of specialists. Specialism can run 
throughout the system. We want the whole thing to 
fit together as one. I am being reminded that there 
are also peripatetics, whom it will be possible to 
deploy nationwide. 

We must always keep in mind the issues that 
exist in Scotland and particularly the concerns that 
are expressed in very rural areas, where there 
might be few cases. We need to ensure that 
capacity is available throughout Scotland. 

Margaret Mitchell: That is helpful; thank you, 
minister. 

The Convener: Do you wish to have a short 
break, minister, or shall we just plough on? 

Roseanna Cunningham: I am fine. 

The Convener: We will plough on. 

I say to Elaine Murray that we have discovered 
what the correct pronunciation of “privative” is—
you can take that home with you. 

Elaine Murray: I will write it above my bedpost. 

Roderick Campbell: I refer to my entry in the 
register of members‟ interests: I am a practising 
member of the Faculty of Advocates. 

I have questions on a variety of slightly different 
issues, but I will start by commenting on the 
personal injury aspect. I think that some of the 
concerns of personal injury practitioners relate to 
how much workplace health and safety law is 
generated in Scotland at the present time. Under 
the new arrangements, the test will be to try to 
preserve that and to ensure that the right kind of 
cases on those points still make it to the Court of 
Session, where they can make law. 

The Convener: That was not a question—it was 
a statement; it was evidence. 

Roderick Campbell: Yes, it was. I just wanted 
to record that. 

I will move on to commercial jurisdiction. A 
number of members of the bar do not see why the 
same jurisdiction limit should apply to commercial 
cases as applies to personal injury cases. They 
say that the new jurisdiction will result in no 
saving—or an intangible saving—to the public 
purse. Commercial procedure works well in the 
Court of Session. We also heard from Sheriff 
Principal Taylor that, in his view, commercial 
procedure was working well in Glasgow sheriff 
court. 

Some junior members of the bar have 
suggested that, if we are to maintain that 
distinction, there is a case for having an all-
Scotland commercial court. Would you like to 
comment on that? The bill makes provision for that 
possibility in due course. 

Roseanna Cunningham: It is fair to say that 
that is not something that we are considering in 
the immediate future. 

On the issue of differentiating between personal 
injury cases and commercial cases, I hear and 
understand the concerns. We will consider that 
extremely carefully throughout the bill process. I 
would be interested to know the committee‟s views 
on the matter. At this stage, I signal that I am still 
reasonably open minded on whether the limit for 
commercial cases should be different from the 
more general £150,000 limit. I do not want to get 
drawn into what such a different limit might be, but 
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I understand and take on board the comments that 
have been made on that. 

Roderick Campbell: I move on to the 
contentious area of automatic sanction for 
counsel. 

In its submission, Axiom Advocates said: 

“if the purpose of restricting the freedom of litigants to 
choose is to control costs it would be better to have 
measures aimed directly at that issue rather than the blunt 
instrument of dictating what forum may be used.” 

Will you comment on that? 

Roseanna Cunningham: In a sense, the ability 
to remit from one forum to another and the 
capacity for sanction to be granted where it is 
considered appropriate are both things that 
contradict the apparently dictatorial element. We 
are trying to shift a substantial amount of 
business, but we are cognisant of the fact that we 
cannot legislate for every single case. It is 
therefore important that we ensure that, when 
cases are incredibly complex, regardless of the 
amount of money that is being sued for, there is 
capacity for them to be sent to the Court of 
Session. I am not entirely sure that I would accept 
the characterisation as it is being expressed. I am 
sure that it was a paraphrase of somebody else‟s 
characterisation. 

On the notion that we could deal with costs, I 
rather imagine that, had we done it the other way, 
by beginning to interfere in what could and could 
not be feed and all the rest of it, there would be as 
many objections to that. In a sense it is a more 
obvious restraint of trade, is it not, to impose that 
kind of rule on what people can charge? That is 
the other side of the coin, but we have not chosen 
to do that. 

Our argument is that very low-value cases 
probably do not really require counsel. 
Experienced solicitors are already doing them 
week in, week out, and in my view they can 
continue to do that without there being any 
detriment. I go back to the creation of the personal 
injury court. That rather blunt characterisation of 
what we are doing ignores some of the detail 
around it. 

Roderick Campbell: Can you give us a further 
update on when the Government will issue its 
response to Sheriff Principal Taylor‟s report? 

Roseanna Cunningham: That is a good 
question. 

Cameron Stewart (Scottish Government): It 
will be in the late spring. 

Roseanna Cunningham: It is imminent. 

Roderick Campbell: I will not ask you the next 
question, which is when spring becomes summer. 
[Laughter.] 

The Convener: Do you mean this spring? 

Cameron Stewart: Yes. 

The Convener: I did not know which spring we 
were talking about. 

Roderick Campbell: Some submissions have 
suggested that there is some correlation between 
the two things and that it would be sensible if we 
had a better idea of how they are going to embark 
before we reach a final view on the bill. 

Roseanna Cunningham: It is pretty much in 
the hands of officials. I do not know whether our 
response will be available before the stage 1 
debate. 

Cameron Stewart: I would hope so. It will 
certainly be available before stage 2. 

The Convener: That will be in late June, I am 
told. 

Roseanna Cunningham: Which is summer. 
[Laughter.] 

The Convener: Yes. Late June is no longer 
spring. Fledglings will have fledged by then. 

Roderick Campbell: I have a couple more 
questions, the first of which is on alternative 
dispute resolution. I detect from the submissions 
from the Scottish Arbitration Centre and Citizens 
Advice Scotland concerns that, although the bill 
provides that courts may, in the rules of court, 
make reference to ADR, not enough is being done 
to try to promote it. Will you comment on that? 

Roseanna Cunningham: As a Government, we 
have been very much in favour of the promotion of 
ADR. In fact, the Scottish Arbitration Centre would 
not have come about had it not been for the very 
good work of Jim Mather when he was a minister, 
and it is partly funded by us. Through all the 
Government‟s work, we look for opportunities to 
embed the use of arbitration into what we do, and 
that will continue. Personally, I have always been 
very much a proponent of the use of all forms of 
alternative dispute resolution. 

The difficulty is that, as members know, some 
aspects of alternative dispute resolution cannot be 
mandated. We cannot force people into mediation 
because, by definition, it simply would not work in 
those circumstances. Even with arbitration, which 
is a more formal process, people have to agree at 
the start to accept the outcome as binding. 

The point about alternative dispute resolution is 
that we cannot simply make it mandatory for 
people. What we would hope is that everybody 
involved in the legal system understands the 
importance of it. I know that there are certain 
areas of the law where that is already recognised. 
Family law practitioners in particular are very good 
at trying to ensure that as much as possible is 
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done in that way. However, it will not be practical 
or possible in all cases. 

11:45 

From a Government perspective, we try to do as 
much as we can, but there is a point at which any 
Government has to be careful not to start to 
interfere with the mechanisms of the court and the 
way in which the court rules are drawn up. It is not 
really our place to do that. To return to an earlier 
discussion, the extent to which sheriffs encourage 
or give credence to prior attempts at mediation or 
alternative dispute resolution will vary from sheriff 
to sheriff. The bill recognises overtly that it should 
be encouraged in court rules, but we can go only 
so far in that regard. I think that some of this is 
generational—it will be a generational change. 

Roderick Campbell: I move on to the question 
of the sheriff appeal court and the anticipation that 
5 per cent of total civil appeals would require three 
appeal sheriffs. The suggestion is that a bigger 
bench would be more appropriate where novel 
and complex issues were involved. I think that 
Lord Gill made the point that it is open to parties to 
seek a bench beyond one. Given the significant 
financial cost, where did the Government get its 
figure of having 5 per cent, as opposed to 100 per 
cent, of cases heard by three appeal sheriffs and 
how robust is that figure? 

Roseanna Cunningham: I think that the Lord 
President indicated that the vast majority of 
appeals are minor and procedural. The figure will 
have come from the information that we have on 
that basis. I am sorry, but I am being surrounded 
by post-it notes from my officials. I am told that the 
figure came from work that the Scottish Court 
Service did, so one has to assume that the 
information that Lord Gill has about the minor and 
procedural cases is from work that the Scottish 
Court Service did itself. 

The quorum is to be left to court rules. We have 
not constrained that. Sheriffs principal and 
experienced sheriffs will potentially be appeal 
sheriffs. Having the bench of one replicates the 
current system with the sheriff principal hearing 
the appeals. At present, the appeal is to the sheriff 
principal in such cases. In a sense, what we are 
doing is replicating the current system. We believe 
that it is proportionate and provides a lot of the 
benefits of the current system. 

I think that the Lord President indicated last 
week that parties could seek a bigger bench. I 
hesitate to disagree with the Lord President, but I 
am not sure that he is correct in his interpretation 
of the bill. We will double check that for the 
committee, because that would be a conflict of 
evidence, which might be arising from a 
completely mistaken understanding of something. 

The Convener: Lord Gill got something 
wrong—perhaps? 

Roseanna Cunningham: I hesitate to disagree 
with the Lord President, but it is possible that he 
has misinterpreted something in the bill. 

Roderick Campbell: It is true that the bill differs 
from the Gill review on that point, so the 
committee will want to look at that carefully. 

Roseanna Cunningham: I can understand why 
the committee would do that. On the upside, it is 
evidence that we are not simply enacting 
everything that the Lord President has said to us. 
We have looked at the issues on a case-by-case 
basis and what we have provided for in the bill 
pretty much replicates the current system. As I 
said, appeals in the sheriff court go to a single 
sheriff, who is the sheriff principal, who sits on his 
own. 

The Convener: Roddy, did you ask about 
section 49 and the fact that the Lord President 
could just have a sheriff sitting in appellate 
capacity? 

Roderick Campbell: No. 

The Convener: The committee had some 
general issues around that point. Let us imagine 
that we have a sheriff sitting on their own to hear 
an appeal. Section 47(1) of the bill says: 

“A decision of the Sheriff Appeal Court ... is binding— 

(a) in proceedings before a sheriff anywhere in 
Scotland”. 

Lord Gill reflected on that when he was 
questioned and his personal view was that it 
should be a sheriff principal and not just a sheriff. 

Roseanna Cunningham: Appeal sheriff is a 
new office or role. It is not just that we want to 
draft in Sheriff Joe Bloggs and then draft him out 
again. We will designate an office of appeal 
sheriff. Members need to remember that even in 
the present set-up, sheriffs act up as temporary 
sheriffs principal and, when they do so, they can 
hear appeals. 

The Convener: Yes, but their decisions are 
binding only in their own sheriffdoms. If someone 
of the rank of sheriff is sitting alone and making 
decisions on appeals that will be binding across 
the whole of Scotland, there might be unintended 
consequences. That is the issue. I do not want to 
put it any more seriously than that. 

I challenged Lord Gill on his view at last week‟s 
meeting: 

“May I suggest that, if we cannot have the position of 
three sheriffs principal sitting, we should at least have one 
sheriff principal sitting, and not a sheriff, even if it is a 
procedural matter?” 
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Lord Gill replied: 

“That would be my personal view.”—[Official Report, 
Justice Committee, 22 April 2014; c 4534.] 

Roseanna Cunningham: I remind you that we 
are talking about a new office of appeal sheriff. 
The designation is new and I want to remind the 
committee of that. Applying the precedent across 
the whole of Scotland is not a bad thing, and I do 
not know that Lord Gill was as exercised about it 
as you suggest. It will lead to greater certainty. 

I am conscious that members in different 
debates and on different aspects of what we do 
are always concerned about postcode lotteries, 
and the same thing could apply here if we are not 
careful. It would therefore be useful to have the 
ability for the appeal sheriffs‟ decisions to apply 
across Scotland. We are talking only about 
experienced sheriffs doing the job. We are not 
talking about someone coming in the door as a 
brand new sheriff with six months‟ experience and 
being appointed to the office. 

The Convener: Forgive me, minister, but 
obviously we do not think that. I do not think that 
we have an issue with the decisions of the sheriff 
appeal court applying across Scotland, but there is 
an issue about a sheriff sitting in an appellate 
court and making a decision that applies 
throughout Scotland before going back the next 
day to being a sheriff again. There are issues 
about the substance of the appeal and its 
standing. 

Roseanna Cunningham: You could apply that 
argument to those sheriffs who occasionally sit as 
temporary Court of Session judges and make 
decisions in cases before going back to sit in their 
sheriff courts. 

The Convener: But we are talking about the 
appellate level, not the first instance. That is the 
issue. 

Anyway, we will leave it there. Lord Gill raised 
the issue and I see by a few nodding heads 
around the table that his concern might have been 
shared by a few members. I just wanted to 
highlight the issue to the minister. 

Nicholas Duffy (Scottish Government): It 
might assist the committee if I point out that, if the 
sheriff appeal court thinks that the issue is 
complex, it can convene a larger bench and 
provide more sheriffs. 

The Convener: We know that, but I am talking 
about the principle of appeals being heard by a 
sheriff principal rather than a sheriff. Even if the 
sheriff in question happened to be the most 
wonderfully experienced on the entire planet, they 
would still be dealing with appeals to cases that 
had been heard by other sheriffs of the same rank. 
We are, after all, talking about an appellate court, 

not a court of first instance, as in the Court of 
Session. 

I will leave it at that. The issue had been raised 
with us, and given that Roddy Campbell did not 
raise it, I thought that I would do so. Is that all 
right, Roddy? 

Roderick Campbell: Fair enough. 

Sandra White (Glasgow Kelvin) (SNP): Good 
morning, minister. I want to ask about the personal 
injury court, but first of all I want to comment on 
something that Lord Gill said. In your opening 
remarks, you said that the current situation has to 
be reviewed and changed; at the end of last 
week‟s session, Lord Gill said that the system was 
50 years out of date. Given that, we need to look 
not at individual aspects but the system in the 
round. 

A number of questions have been raised about 
the personal injury court, including whether it will 
give a service that is better than, or at least 
comparable to, that provided by the Court of 
Session, and whether adequate resources have 
been made available for it. Do you have any 
comments on that? 

Roseanna Cunningham: Traditionally, the 
legal system in Scotland has resisted 
specialisation; in other words, the traditional view 
of solicitors and advocates is that they should be 
capable of taking up almost any case. In practice, 
that has never really been the case, and people 
will long have been aware that certain practitioners 
and sheriffs are much more capable or 
comfortable in some areas than they are in others. 
Now that we have a new Lord President, who has 
a very different view of things, that reluctance to 
embrace specialisation will change; indeed, that is 
why we can consider the establishment of a 
personal injury court. 

As I have said, that does not mean that every 
single personal injury case in Scotland will come 
to the personal injury court. People will still be able 
to choose to pursue their action in their local court 
if they so desire or to come to the court in 
Edinburgh. The court in Edinburgh will develop a 
specialisation centred around much more complex 
cases. If we had a time machine that could take us 
forward 20 or 30 years, we might find a system in 
which simple, straightforward cases continued to 
be heard locally and much more complex cases 
were heard in Edinburgh. I think that the changed 
view in the Lord President‟s office will begin to 
filter down and have an impact on all practitioners. 

Not all specialist courts have been as successful 
as others, but if you never try something, you will 
never know what might happen. I have every 
confidence that the specialist injury court will be 
successful, and we look forward to its 
establishment. However, I return to the point that 
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our view is that it will take a number of years for 
things to build up; it will not all happen overnight. 
Two sheriffs have already been identified for the 
new court, so the work on ensuring that it is ready 
to go as soon as the whistle is blown is already 
under way. 

It is still early days. Hundreds of cases will not 
come into the specialist personal injury court all at 
once—the figure that I have been given is 
between 25 and 30. 

Cameron Stewart: That is the figure for the 
cases that will go to proof in the first year. 

Roseanna Cunningham: As Mr Stewart has 
said, that is the number of cases going to proof. 
As I said right at the start of the session, a huge 
number of cases do not go to proof. Given the way 
in which the court will sit, 25 to 30 proofs in the 
first year will work out at roughly one a week. 
However, it is difficult to think in those terms and, 
of course, the cases will not come along as easily 
as that. However, that sort of number is eminently 
schedulable—if that is a word. 

The Convener: We will check with Elaine 
Murray—she is good with words. Is “schedulable” 
a word, Elaine? 

Elaine Murray: I think so. 

The Convener: It has been corroborated. 

Roseanna Cunningham: That number works, 
in terms of managing the business. 

12:00 

Sandra White: We do not want to talk about 
corroboration again, though the convener does 
quite often.  

I take on board the minister‟s point that there will 
not be a huge influx of cases, including 
complicated cases. That is an issue that I wanted 
to raise. 

Minister, I am pleased that you said that you 
have been in talks with the STUC about cases 
involving injuries that have been sustained at 
work. We heard evidence from representatives of 
Clydeside Action on Asbestos who, when asked, 
said that they would prefer their cases to be heard 
in the Court of Session, but that if the personal 
injury court was able to ensure that the cases 
were heard at the highest level and if they were 
able to get an advocate, they would go for the 
personal injury court. Will you have meetings with 
Clydeside Action on Asbestos, or do you see its 
cases as special because they are complicated? 

Roseanna Cunningham: The cabinet secretary 
has already had meetings with Clydeside Action 
on Asbestos. We understand that the complexity 
of the cases is such that—I think that the cabinet 

secretary shares this view—they will probably 
continue to end up in the Court of Session. I would 
be wary of drawing an artificial line around a 
particular category of cases—I am not particularly 
keen on going down that road. However, the 
complexity of those cases is precisely the kind of 
thing for which the Court of Session probably 
should be the forum, certainly at the moment. Ten 
years down the line, people may feel that cases as 
complex as those can be heard in the new 
personal injury court, but my guess is that, in the 
early years, they will continue to be heard in the 
Court of Session. I am not seeing horrified looks 
on the faces of my officials, so my guess is that 
that is what they think, too. 

The Convener: I do not think that we had 
horrified looks on our faces, either—if we may be 
part of this happy day. 

Christian Allard (North East Scotland) (SNP): 
Sheriff Principal Taylor told us that specialist 
sheriff courts are at the heart of the court reforms, 
and representatives of the Scottish Court Service 
told us that the cost of those reforms could be met 
from within its existing funding. However, we also 
heard that there is to be a revaluation of court fees 
thereafter. Can you reassure the committee that 
changes in court fees will not partly fund the court 
reforms? 

Roseanna Cunningham: Decisions about court 
fees are not mine to make. Any consideration of 
fee structures would be for the Scottish Court 
Service. 

Nicholas Duffy: The fees of solicitors, 
advocates and so on in the courts are a matter for 
the courts to determine, but ministers retain power 
over the fees for raising an action in the courts. 

Roseanna Cunningham: Those are two slightly 
different issues. 

The Convener: We know that. We are talking 
about outlays—the payment of fees to lodge 
documents, for example. Is that the point that you 
are making, Christian? 

Christian Allard: Yes. 

The Convener: We are talking about procedural 
fees—court fees rather than solicitors‟ and 
advocates‟ fees. 

Roseanna Cunningham: Those are for the 
Scottish Court Service‟s decision-making process. 
I take it that the member is concerned that we 
might suddenly see an artificial increase in some 
of those fees as a way of funding the reforms. I am 
not here to speak on behalf of the Scottish Court 
Service, but I think that it is well aware that people 
will be watching those fees rather carefully. I doubt 
that it intends to suddenly whack up fees in any 
part of the system. 
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It is certainly not ministers‟ intention to raise 
fees for raising actions in the first place—again, 
none of my officials looks worried about that. In 
any case, on a routine or rolling basis, people will 
be considering whether costs are appropriate, 
given the results. Costs have undoubtedly gone up 
in the past for that reason, and that will continue to 
happen, because the fees will not be held at an 
artificially low level. However, if Christian Allard‟s 
concern is that the costs will be raised artificially to 
pay for something, I say to him that we would not 
want that to happen. 

To reassure members, I point out that there is a 
three-year process for consideration of fees. As 
part of the next consideration, there will be a 
consultation in 2015, and orders will be laid in 
Parliament for scrutiny. If the committee has any 
concerns, it can keep its eye out for those orders 
coming through after next year‟s consultation. 

The Convener: The next question is from John 
Pentland, who will be followed by John Finnie. I 
think that those will be the last two questions—
although if I say that, I get members putting up 
their hands. If it is all right with the committee, we 
will make these the last two questions. 

John Pentland (Motherwell and Wishaw) 
(Lab): Minister, will you comment on the apparent 
conflict in the Scottish Government‟s argument? It 
says that removing 2,700 cases from the Court of 
Session will significantly increase efficiency, while 
arguing that a large number of those cases do not 
involve substantial work for the court, because 98 
per cent of personal injury cases are settled 
without a hearing. 

Roseanna Cunningham: They settle without a 
proof, but that does not mean that they have not 
been called or that there have not been 
proceedings throughout the conduct of those 
cases. The proceedings are not necessarily long 
or particularly complicated, but they are part of the 
problem of clogging up the courts. Court of 
Session judges sit listening to motions of 
adjournment or of this, that and the other, because 
such sittings are part and parcel of the process, 
even though the cases do not go to a final proof. 

I do not want to get into the involved 
complexities of taking a civil case through the 
court process, but the member can take it from me 
that although the proof, if the case gets there, or 
the settlement is the final part of the process, the 
case will have been called in the court on a 
number of occasions leading up to that. 
Everybody, including advocates, will have had to 
have been there, even if only for five or 10 
minutes. 

We talk about the vast majority of cases settling 
prior to proof, but that does not mean that proof 
dates have not been fixed. Proof dates are fixed 

and are put in the court‟s diary. Almost invariably, 
however, when the proof date arrives, at 10 
o‟clock in the morning, the pursuer‟s and the 
defender‟s advocates stand in front of the judge 
saying that they have had a long discussion and 
have agreed on a settlement and on this and that. 
The proof dates have to be scheduled and so are 
put into the Court of Session‟s diary, which 
displaces a load of other business. However, 
many cases collapse at 10 o‟clock in the morning, 
so the days and judges that were designated for 
the proofs are not used. That scheduling is done in 
the knowledge that that is the more likely outcome, 
but nevertheless it still has to be done. 

So it is not as simple as saying that nothing 
happens. Lots of things happen and scheduling of 
those things, including the proofs, has to happen. 
All of that is disruptive and increases the 
inefficiency of the Court of Session. 

We will probably never get to a position in which 
the majority of personal injury cases go to proof, 
whatever court they are in. Most of them settle. 
Much of the expertise is not in-court expertise; it is 
backroom expertise.  

We estimate that we will transfer about half of all 
cases heard in the Court of Session. Given what I 
have just said about the way in which business 
has to be scheduled, you can see what a huge 
difference that will make to the Court of Session. If 
that business is lifted away from it, its other 
business will be able to proceed far more 
expeditiously. 

The Convener: I was in danger of giving 
evidence myself, having instructed counsel in PI 
cases. 

Roseanna Cunningham: That is always the 
problem when there are lawyers on the Justice 
Committee. 

The Convener: As we know, three or four 
proofs will be set to begin in a week and take four 
days, on the presumption that two or three will 
settle.  

I want to sit over on the other side of the table 
for a wee while to give evidence, but I must not. 

John Pentland: Perhaps you can arrange that 
for next week. 

The Convener: We can arrange it for next 
week, John, and you can take the chair. 

John Pentland: In earlier evidence, minister, 
we heard from the Association of Personal Injury 
Lawyers, which described the existing system as 
being “in crisis”. Having heard that, do you think 
that it is possible for the reforms to be 
implemented, including the 2,700 additional cases 
to enter the system, without any additional 
resources? 
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Roseanna Cunningham: Yes, because we are 
shifting cases from one part of the system to the 
other. We are not changing anything. We are not 
increasing the number of cases overall but shifting 
them within the system, and that comes from 
within the same overall set of resources. 

As I indicated, we have already designated two 
sheriffs as being suitable for the new personal 
injury court. I gave a figure of 25 to 30 cases a 
year that are likely to go to proof in that court, and 
we think that all of that is absolutely doable. After 
all, those cases already have to go through the 
system as it is. 

It is not that we have created a whole new set of 
cases or procedures; all we are doing is moving 
things around. Arguably, given the benefits for it, 
the Court of Session might be able to make 
considerable savings because it will be able to 
work far more efficiently than it is currently able to 
do. 

John Pentland: I take it that you are saying that 
the extra cases that will go to the sheriff courts will 
not add to the existing pressure in those courts. 

Roseanna Cunningham: No. I indicated in my 
opening remarks that the number of personal 
injury cases in the sheriff courts has already 
decreased significantly. 

Cameron Stewart: Total cases, not personal 
injury. 

Roseanna Cunningham: There is already 
capacity in the sheriff courts. We are setting up the 
new specialist court. The global number of cases 
will not change; it is just where they are heard that 
will change. We are not increasing the case load 
in the Scottish civil justice system at all; we are 
moving It. We believe that we are making it far 
more efficient than it currently is. 

The Convener: I call John Finnie. 

John Finnie (Highlands and Islands) (Ind): 
Thank you, convener. 

The Convener: I feel the Highlands and Islands 
coming upon me. Am I right? 

John Finnie: You are correct. 

The Convener: I knew it. 

John Finnie: Minister, I was reassured by some 
of your earlier comments about rural communities 
and one size not fitting all. If I noted your 
comments correctly, you also talked about your 
aspiration for the system to be accessible, 
affordable and efficient. 

The policy memorandum states that the Scottish 
Court Service proposes that the three island 
courts will be sheriff and jury centres. I could read 

out the whole paragraph, but I suspect that I would 
be better just to quote some words from it:  

“not expected … envisaged … seems doubtful”  

and  

“at least in the short term”. 

It is heavily caveated, but the paragraph states 
that it seems unlikely that a summary sheriff would 
be appointed to those courts at any point. 

In the past, I have asked Mr McQueen—the 
Scottish Court Service‟s chief executive—about 
greater use of technology. If we are to retain 
sheriffs on the islands—and I sincerely hope that 
we will—can we look at using technology to allow 
people outwith those areas to use those courts‟ 
services, which would help to retain people in 
post? That would be a significant morale booster 
for communities. 

12:15 

Roseanna Cunningham: We are looking at 
that. Significant issues can be managed through 
the good use of new technology such as 
videolinking, electronic signatures and all the rest 
of it. That could remove some of what currently 
has to be done locally and which might not in 
practice need to be done in the future. At the same 
time as we hope to retain the island sheriff courts, 
we do not want the sitting sheriffs to have to do a 
lot of stuff that can be dealt with by better 
technological means. 

We are looking carefully at the capacities; doing 
that is part and parcel of our reform package. I do 
not have a time machine, so I cannot look ahead, 
but we hope that there will be the capacity to 
sustain the sheriff courts in island areas. I am sure 
that everybody wants that to happen. 

John Finnie: Will a sheriff, however they are 
termed, be sustained? 

Roseanna Cunningham: Yes. 

The Convener: I know that I said that John 
Finnie would have the last question, but I have a 
question on the committee‟s behalf. 

Roseanna Cunningham: That is like what 
photographers do—they always say that they are 
taking the last photograph. 

The Convener: This is my supplementary. We 
have before us petition PE1504, which concerns 
the requirement for two advocates to certify an 
appeal to the Supreme Court. The bill proposes a 
requirement for permission to appeal to the 
Supreme Court—I think that that is the position in 
England, where the highest court must give 
permission to go to the Supreme Court, so the 
provision will bring us into line with that. Will the 
proposal adequately protect the interests of party 
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litigants? If the minister has not considered that, it 
would be fine for her to write with an answer. I 
raise the issue because of the petition that is 
before us. 

Roseanna Cunningham: An official has just 
told me that your assumption about the situation in 
England is correct. 

Nicholas Duffy: The bill brings the position into 
line with the position in England. 

The Convener: That is a worry off me. I got that 
right. 

Roseanna Cunningham: The bill brings the 
position into line. I am being advised that we 
probably should not comment too much on 
individual cases; the petition arose from an 
individual case. 

The Convener: The question is about the 
petition and not about the petitioner‟s case, which 
would not be affected in any way. Does the bill 
make the position harder for party litigants? 

Nicholas Duffy: I clarify that whether someone 
is a party litigant or is represented by counsel in 
the Court of Session will make no difference to 
whether their appeal goes to the Supreme Court. 
The Court of Session will decide whether the case 
goes up. 

The Convener: That is the kind of clarification 
that I sought. 

I conclude the meeting—I mean the item; I wish 
that I could conclude the meeting. I thank the 
minister for her evidence. 

12:18 

Meeting continued in private until 12:48. 
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Justice Committee

Courts Reform (Scotland) Bill

Written submission from the Advocates Family Law Association

The Advocates Family Law Association is composed of counsel who regularly 
practise in the area of family law in the Court of Session and the sheriff court.  The 
Association provided a response document, dated 30 April 2013, to the Court 
Reform consultation paper. It remains the view of the Association that it is critically 
important to retain the Court of jurisdiction in family proceedings. Any 
restriction in the jurisdiction of the Court of Session would have the effect of limiting 
access to justice in an area of law which involves vulnerable adults and children.  It 
would affect access to justice and limit choice for all citizens in relation to sensitive 
areas of their private life at a time of distress. The existing system works well, with 
most cases raised at sheriff court level. Examples of cases which are appropriately
raised in the Court of Session and which should continue to competently be raised 
there include the following:

cases involving important points of law (e.g. where an authoritative 
interpretation of legislation or uncertain precedent is required)
high value cases (such cases cannot necessarily be determined from the 

cases involving complex commercial valuations (many Court of Session cases 
involve forensic accountancy in relation to business entities worth many 
millions of pounds)
international cases i.e. cases where the spouses are in different countries 
and/or there is property in several countries
cases involving figures in public life
cases where a local connection may lead to embarrassment for parties
where the Court of Session is the only court with jurisdiction to hear the case 
(i.e. where no sheriff court has jurisdiction to hear the case, such as where 
neither party is resident in Scotland)

The comments made below are subject to the primary position that the
Court of Session retains unlimited jurisdiction in family law proceedings.

Against that background, the Association makes the following comment in respect of 
particular sections of the Bill:

Section 34 - Judicial Specialism

The Association agrees in principle that judicial specialism is a positive 
reform. We are of the view that family law would be an appropriate subject 
matter for judicial specialism, providing that any specialists are fully and 
continuously trained. We do, however, have concerns about the width of the 
provision and in particular the lack of specification inherent in the
or such ord President may determine the 
categories of specialism (section 34(2)) further to the actual subject matter of 
a case.
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Section 39 - Exclusive Competence

The approach in the Bill, which excepts all family proceedings from the 
exclusive competence of the sheriff court (section 39(3)), is welcome for the 
reasons explained above and should prevail.
We respectfully ask that the exception in section 39(3) that leaves aliment 
within the exclusive competence of the sheriff be reconsidered. It is our view 
that the treatment of aliment differently to other family law proceedings in this 
respect is misguided. Council Regulation (EC) No 4/2009 applies to 
jurisdiction and enforcement in matters of maintenance.  Complex issues of 
international private law may arise in relation to jurisdiction, and as to the 

(which can include broader aspects of financial provision) and aliment.  
Further, the UK has not, as yet, accepted the 2007 Hague Protocol, leaving 
Scottish orders at a disadvantage in respect of enforcement elsewhere. If the 
UK does ratify the Protocol then the court determining maintenance may have 
to decide on and apply foreign law. The Bill as drafted has the potential to 
leave matters in lower courts that will not be well placed to deal with the 
exigencies of international cases. 
There are in any event high value and very complex cases relating to aliment.
These may, for example, in our experience involve detailed considerations in 
the field of forensic accountancy to make findings in relation to resources.
There are also cases where an action for aliment is raised first, with a crave or 
conclusion for divorce being amended in when further information is available. 
The inclusion of aliment in the exclusive jurisdiction bracket may, in our view, 
push people into having to raise two separate actions or raising divorce 
proceedings prematurely in order to be able to raise complex or high value 
actions in the Court of Session.
The Bill has not taken into account that the courts will not consider child 
aliment at all, save in exceptional cases. The Child Support Act 1991, section 
8(3) generally excludes the jurisdiction of the court, save for those cases 
where a parent has exceptional wealth justifying payment over and above the 
maximum child support, or cases where extra provision has to be made for a 
child with disability (which may involve complex medical evidence) or cases 
where educational expenses are sought.  The 1991 Act does not apply where 
a parent is resident overseas, which means there may be complex
international considerations. These are all cases where it should be open to 
parties to litigate in the Court of Session.  
We note that the inclusion of aliment in section 39(3) is subject to section 
39(4) which allows a remit in exceptional circumstances in terms of section 
88(8). We query whether this intends to be a reference to section 88(4) 
instead of section 88(8). We consider exceptional circumstances
section 88(4) inappropriately severe, as discussed below.

Section 71 Proceedings for aliment for small amounts

We are concerned that section 71, and in particular section 71(2)(a) of the Bill 
fails to take account of the effect of the Child Support Act 1991. The amount 
sought may be less than £35 per week, but this may represent a over 
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and above child support such that the total sums involved may be very much 
more. See section 8(5) - 8(7) of the 1991 Act and our comments above. The 
proposed measure is also insufficiently flexible. In our experience claims for 
aliment are regularly increased when more information about needs and 
resources become available in the course of proceedings. There may also be 
cases where claims are small, but international considerations arise, making 
them unsuitable for We have in mind the various 
procedures set out in the Maintenance Orders (Reciprocal Enforcement) Act 
1972. Simple procedure is unlikely to be suitable for a provisional 
maintenance order made under section 3 of the 1972 Act.  There is scope for 
international embarrassment were Convention requirements not observed.

Section 124 List of Family proceedings 

It is our view that adoption and permanence order cases should be removed 
from the list of family proceedings which can competently be dealt with by 
summary sheriffs. The potential effect of adoption and permanence order 
proceedings is too severe to be suitable to be dealt with at this level. 
A new tier of sheriffs with particular skills in family law is welcome, provided 
that steps are taken to ensure that such sheriffs have the skill, experience and 
continuous training to deal with family cases and are afforded sufficient time 
to enable them to deal with family cases expeditiously, especially proofs 
which should run from day to day until concluded. At present, throughout 
Scotland, there is insufficient capacity in the sheriff courts (both in terms of 
court personnel and accommodation and even in those courts who have 
introduced dedicated family sheriffs) to deal with family cases timeously and 
in accordance with the requirements of Article 6 of the European Convention 
on Human Rights.
We remain of the view that summary sheriffs with skills as criminal trial judges
will not generally be the same persons as those equipped to deal with family 
law.
If a family case is being dealt with by a summary sheriff it is critical that there 
is a mechanism allowing the summary sheriff to remit the case to a sheriff or a 
specialist sheriff, if it is appropriate that the case be heard at a more senior or 
specialised level.
In general, whether the system will work or not depends on the specialism of 
the courts in family law and the facility for the more complex cases to be 
remitted to the Court of Session.

Section 88 - Remit of cases to the Court of Session

The Association is of the view that it is critical to have a comprehensive 
system for remit of cases from the sheriff court to the Court of Session.
We are of the view that the t circumstances
88(4) is too high a test in relation to aliment. This may be a reflection of our 
general position on aliment, but as with other family proceedings the true 
complexity of cases often emerges after they have been raised. This may be 
because more information becomes available as a result of, or in the course 
of, the proceedings. Further, unlike many other types of action, family cases 
will rarely relate simply to the past.  Most are dynamic.  They may not be 
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difficult when raised, but may become so. For these reasons the test of 
importance and difficulty should apply, as for other cases, and there should be 
the possibility of appeal.  
If the Court of Session is to take responsibility for the most important and 

any family law case. In our experience sheriffs can be reluctant to 
recognise that there are complex or high value family cases that are beyond 
the experience and expertise of the sheriff court.  If the aim of the courts 
reform is to allow cases to be litigated at an appropriate level then parties 
should be allowed to put their case for remit to the senior court.

Sections 104, 106 and 107 Appeals

It is our view that appeals in family law cases should remain competent in the 
Court of Session. The option of an appeal direct to Inner House should be 
preserved where a matter of law or interpretation is in issue. Cases would 
otherwise have to be appealed to the Sheriff Appeal Court before the Inner 
House, adding to expense and delay. Such delays may be hugely detrimental, 
for example, to children burdened with uncertainty for long periods.

Advocates Family Law Association
10 March 2014
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Justice Committee

Courts Reform (Scotland) Bill

Written submission from Ampersand Advocates

1. This response is written on behalf of the Ampersand Stable which consists of 
57 practicing advocates, including both senior and junior counsel.  Our members are 
drawn from the varying economic and social strata of Scottish life.  They have 
chosen to become advocates out of a liking for the law, and a desire to serve the 
people of Scotland. Many of our most senior and experienced members routinely 
act in speculative actions, where they receive no payment unless and until the action 
is won.  They have enormous experience of civil practice in all major areas, including 
those which will be greatly affected by the proposed changes.  

2. While there is much in the Bill to be welcomed, we have very serious 
concerns about the exclusive competence provisions of the Bill. Advocates would 
plainly be affected by the proposed changes and to that extent have an interest.  
However, the concerns set out in this response are not driven by that interest. On 
the contrary.  We are concerned at the likely effect of the proposed changes on 
access to justice. The obvious effect of the proposed changes would be to prevent
ordinary Scottish people and businesses from raising cases in the Court of Session,
and force them to litigate in the Sheriff Courts.  We think it unlikely that this will save 
money.  Moreover, the practical effect will be to deny many people and businesses 
access to the best legal representation.

3. The role of an advocate extends beyond presenting cases in court.  
Advocates are skilled in all aspects of litigation, from the preparation of documents 
for court to the negotiation of agreed settlements.  Advocates provide advice on 
investigations, preparations and strategy throughout the course of litigation.  The 
cost of instructing counsel is not routinely recoverable, even by a successful party, in 
the Sheriff Court. At the moment that does not cause a great deal of difficulty, since
a party who wishes to instruct counsel has the option other than in cases of low 
value to litigate in the Court of Session, where the cost of instructing counsel is
routinely recoverable by the successful party. Thus, if the Bill were to pass in its 
current form, the ability of ordinary people to access this valuable resource of 
knowledge and skill would be seriously impaired.

4. The Sheriff Court is already overcrowded. Cases which are expected to last,
say, four days are rarely heard as they are in the Court of Session - over 
consecutive days.  They often therefore take many months to complete. The result
is that parties become frustrated, while expenses continue to mount.  We do not 
understand how the transfer of 47% of Court of Session cases to the Sheriff Court
can do other than exacerbate this situation. 1 Unable to litigate in the Court of 
Session due to the £150,000 threshold, there is a risk of parties who have the choice 
electing to take their litigation to an English court, with consequent loss to the 
Scottish economy.  

5. The Policy Memorandum that accompanies the Bill states that the policy 

1 Policy Memorandum, para. 88.
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objective of the Bill is to ensure that cases are heard at an appropriate level in the 
court structure the right cases in the right courts 2. We do not see how this will be 
achieved through raising the exclusive competence threshold to £150,000. As has 
been pointed out, this represents a thirty-fold increase on the existing threshold, and 
is far in excess of the corresponding figures for England and Wales and Northern 
Ireland. 

6. While it is accepted that there are sound reasons for preventing cases of very 
modest value from being raised in the Court of Session, figures far short of £150,000 
are of major importance to ordinary people and small businesses.  Moreover, there is 
no direct link between, on the one hand, the financial value of a case and, on the 
other, its legal complexity or importance to the client.  By way of illustration, medical 
negligence cases are almost always difficult, involving complex expert evidence.  
They are also, for obvious reasons, usually of great personal importance to the 
parties.  Yet the sum sued for is often less than £150,000 (for example, where the 
death of a newborn child is involved). Under the Bill, such cases would have to be 
dealt with in the Sheriff Court.  We respectfully submit that it is neither fair nor 
appropriate that such complex and demanding cases are transferred out of a court 
(the Court of Session) which has a proven track record of dealing efficiently with 
them.

7. It is difficult to see the logic of creating a Scotland-wide personal injury court
at Sheriff Court level.  In effect, such a court already exists in the Court of Session.
As we said in our response to the 2013 Consultation Paper, that procedure works 
extremely efficiently. That has been widely acknowledged.  The Lord President 
observed in an April 2013 Practice Note (No 1 of 2013) that there was much to 
commend about the usefulness of that procedure.

8. As matters stand, a party which instructs counsel in the Sheriff Court has to 
apply for sanction for counsel in order to be allowed to recover the costs in the event 
of success.  That is usually done at the end of a case.  The results are unpredictable.  
The effect of the proposed changes will be to transfer to the Sheriff Courts large 
numbers of cases in which parties for good reason generally instruct counsel.  
That will place parties notably accident victims and small business in an invidious 
position in deciding whether or not to instruct counsel, since they will be unable to 
predict whether the costs will ultimately be recoverable.  For reasons set out above, 
Ampersand considers that the proposed exclusive competence provisions would be 
a mistake.  If, however, the proposals are enacted in their current or similar form, 
provision should be made for sanction for counsel being granted in the Sheriff Court 
in order to protect the rights of ordinary Scottish people and businesses to have 
access to the best quality legal advice.  

Ampersand Advocates
11 March 2014

2 Para. 79.
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Justice Committee

Courts Reform (Scotland) Bill

Written submission from Gilbert M Anderson, Solicitor

1. Brief relevant background

1.1
Senior Partner of DAC Beachcroft Scotland LLP (this followed merger 
between Andersons and DAC Beachcroft in September 2012).
Dean of Royal Faculty of Procurators in Glasgow (RFPG) and Regional 
Representative for Scotland, Forum of Insurance Lawyers (FOIL) 2007-09.  
This coincided with the work of the Scottish Civil Courts Review (SCCR) 
under chairmanship of Lord Gill. 
Co-ordinated response of RFPG and FOIL to consultations carried out by 
SCCR during 2007-09.  

1.2 Wide civil litigation experience over many years. Main current area of practice 
advising and representing insurers and their policyholders in defence of claims 

arising out of motor, employers, public and product liability. 

1.3 Accredited by Law Society of Scotland as specialist in personal injury law. 

1.4 Member of Civil Justice Committee, Law Society of Scotland. 

2. Overview

2.1 The Bill incorporates most of the main radical recommendations of SCCR and 
should be viewed against the implementation of what was perhaps the single most 
important recommendation, namely, the creation of a Scottish Civil Justice Council.  
The Council is of course now fully functional following the coming into force of the 
Scottish Civil Justice Council and Criminal Legal Aid Assistance Act 2013.  It is 
important to emphasise that the Council will ensure ongoing review of the Scottish 
Civil Justice System and that appropriate changes to court procedures and working 
methods are introduced without the need for further primary legislation. 

2.2 I support the key radical reforms in the Bill which will transform the present 
court structure by having cases heard at the level of the court hierarchy relative to 
their value, complexity and importance.  

2.3 I have concerns over the introduction of civil juries into the proposed all 
Scotland personal injury sheriff court, and indeed retention of civil juries for personal 
injury cases in the Court of Session. 

2.4 The footnotes refer to the Bill as introduced in the Scottish Parliament on 6th

February, 2014. 
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3. Increase in exclusive jurisdiction of sheriff court/specialisation/summary 
sheriff.

The very substantial increase in the level of exclusive jurisdiction of the sheriff court 
from £5,000 to £150,0001 along with the introduction of sheriffs and summary 
sheriffs (with summary sheriffs2 applying the new simple procedure3 for cases up to 
a value of £5,000) specialising in different categories of case such as personal injury 
and family4 ought to ensure that cases are dealt with and concluded timeously and at 
proportionate cost.  

4. Sheriff Appeal Court

The introduction of the Sheriff Appeal Court5 to handle all civil appeals from sheriffs6

and summary criminal appeals will further free up Senators of the College of Justice 
to concentrate their valuable time and wisdom on civil cases of high value, 
importance and complexity, along with appeals from the Sheriff Appeal Court7 and 
criminal appeals8.  Frequently such appeals have little merit and do not raise novel 
or important issues.  Dealing with such cases is not a proper use of the valuable time 
of Senators.

5. Challenges and opportunities for sheriffs, solicitors and the Faculty of 
Advocates

5.1 The Bill, if passed, will have the effect of many cases which are currently 
raised in the Court of Session, particularly personal injury cases of relatively low 
value, being raised in the sheriff court and heard by specialist sheriffs.  This will 
create both challenges and opportunities for solicitors to handle all aspects of these 
cases without the need to instruct a solicitor advocate or counsel.  The experience of 
handling such cases will enhance the quality and skills of sheriffs and solicitors alike. 

5.2 It is apposite to highlight the ruling of the Dean of the Faculty of Advocates in 
August of last year which was approved by the Lord President and which came into 
effect on 24th September, 2013.  This ruling means that where it is considered 
appropriate counsel will be able to appear in the sheriff court without an instructing 
solicitor being present.  These changes will undoubtedly reduce expense and will 
improve standards in the sheriff court while providing newly qualified advocates with 
valuable experience, especially advocates who have recently qualified. These 
benefits will also of course accrue to litigants through expense reduction while 
preserving quality of representation.  

6. Challenges and opportunities Court of Session 

The Bill will create real opportunities for the Court of Session to become a centre of 
1 s39
2 s5, s43 and sch1
3 s70 to s79
4 s34 and s35
5 s45
6 s103 and s104
7 s107
8 s112 and s113

568



3

excellence.  The Court of Session ought to ensure that the solid and yet flexible 
principles of Scots law are applied through fair procedures and developed in a way 
which will ensure that the reputation of our legal system can flourish for the benefit of 
our people, business and commerce.  This will encourage more legal persona to 
submit to the jurisdiction of the Scottish courts and attract businesses outwith 
Scotland to have their disputes resolved in this jurisdiction.  These worthy aims 
should not be viewed as a pipe dream but as realistic, achievable objectives in years 
ahead.  

7. Simple Procedure

7.1 I support the proposal to have a simplified procedure for most actions where 
the sum sued for or the value of the subject matter of the case does not exceed 
£5,000 (exclusive of interest and expenses).  The proposed simple procedure9 is 
also entirely consistent with the objective of having a system of dispute resolution 
which will avoid the generation of disproportionate expense.  An
interventionist/problem solving approach with limited awards of expenses will 
essentially balance the formal application of pure justice with expediency so as to 
bring about speedy, practical and economic resolution of disputes in cases where 
the value of the case does not exceed £5,000.  .

7.2 The provisions in the Bill permitting transfer10 to/from simple procedure ought 
to provide necessary flexibility so as to accommodate a party's preference to have 
their case taken out of simple procedure as well as parties who agree to have their 
cases dealt with under simple procedure.  

8. Wide powers of remit 

The Bill contains sensible powers of remit11 from the sheriff court to the Court of 
Session and vice versa so as to further facilitate compliance with the principle of 
cases being heard at the appropriate hierarchical level relative to their value, 
complexity and importance.  

9. Cautionary note

9.1 On a cautionary note care will be required to ensure, so far as possible, that 
the new structures and procedures are effectively introduced. 

9.2 The Financial Memorandum accompanying the Bill appears to envisage a 
phased introduction of summary sheriffs over a period of 10 years (see paragraph 42
of the Memorandum).  The jurisdiction of summary sheriffs is extremely wide and 
covers a considerable spectrum of work12.  It may be wise that changes are 
introduced gradually, perhaps in specific sheriffdoms/sheriff court districts in the first 
instance.  The flexible mechanisms in the Bill for appointing specialist 
sheriffs/summary sheriffs13, part time sheriffs/summary sheriffs and conferring all 

9 s70 to s79
10 s75 and s76
11 s88 to s90
12 s43 and sch1
13 s34, s35, s36, s37 and s41

569



4

Scotland jurisdiction on sheriffs for specific types of civil proceedings should prove 
helpful in achieving a smooth introduction of the new regime.  

10. Civil Juries and the proposed All Scotland Sheriff Court

10.1 This is undoubtedly a time of austerity for the country.  It is essential that 
resources are used wisely.  Resource waste continues to exist in our system.  This 
has been articulated very clearly in the report of SCCR.  Delays and unnecessary 
court attendances by lawyers, parties, and witnesses (frequently experts), cause 
vast unnecessary expense.  The Scottish Parliament could further save valuable 
resources while at the same time further improving our civil justice system by 
deleting those provisions in the Bill which introduce civil juries into an all Scotland 
sheriff court.14 Indeed, the Courts Reform (Scotland) Bill is the ideal opportunity for 
the Scottish Parliament to remove this form of trial from our civil justice system.  

10.2 The unpredictability and inconsistency of awards by civil juries for non 
patrimonial loss in personal injury cases makes it extremely difficult for legal advisers 
to provide their clients with meaningful advice as to what claims for such loss are 
worth.  This in turn discourages settlements and therefore encourages litigation with 
all the associated additional expenses which that entails.  

10.3 Civil juries do not need to give reasons for their awards.  By way of contrast 
awards by judges for broadly similar injuries are consistent.  This means that 
defenders/their advisers would know what to offer and claimants/their advisers will 
know what to accept.  And in turn such a situation will encourage fair and reasonable 
settlements.  

10.4 As was said by the late Lord Rodger of Earlsferry (when Lord President of the 
Court of Session) in McLeod v. British Railways Board 2001 SC 534 (IH)

"A legal system which regards as legally justifiable two wholly different awards of 
damages for the same injury, depending purely on the procedure adopted, lacks 
the element of consistency which is one of the hallmarks of a mature system.  
While, therefore, that lack of consistency does not point to a breach of the parties' 
Convention rights, it does suggest that there may be a need for re-examination and 
reform, as Lord Hope observed indeed more than three years ago in Girvan (at 
p22)".

10.5 The Jury Trials (Scotland) Act 1815 introduced a model of civil juries into 
Scotland essentially based on the then established model in England and Wales.
This is essentially the model we have in Scotland today. Ironically following
concerns expressed by the Court of Appeal in the 1960's jury trial in personal injury
cases has in essence been abolished for many years in that jurisdiction.  

10.6 In Scotland civil jury trials were abolished in the sheriff court many years ago.  
As the proposals to re-introduce civil jury trial into an all Scotland personal injury 
sheriff court are brought into effect (with the consequence that the presumption 
would be that all personal injury cases would be tried by jury15) that court could be 
14 s61
15 s61(2)
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littered with civil jury trials for low value cases, eg whiplash injuries arising out of 
road traffic accidents.  Not only would that compound the problem of unpredictable 
and inconsistent awards for broadly similar injuries but it would also generate vast 
disproportionate expense relative to the value of the case.  This would cause a 
complete reversal of the benefits of proportionate expense which the Bill otherwise 
achieves.   
 
10.7 Abolition of civil jury trial in personal injury cases in Scotland will also of 
course save valuable administrative and other resources in maintaining/reviewing 
juror lists, citing jurors, and compensating them for loss of earnings, travel and 
subsistence.  It would of course also avoid general inconvenience to jurors and the 
loss of production/services by those jurors in employment.  Furthermore, abolition of 
civil juries for personal injury cases would restrict the need for having civil courts 
available to accommodate jurors.    
 
10.8 I would also refer to my detailed comments in my answer to Question 17 in 
the Scottish Government's Consultation last year on the draft Courts Reform 
(Scotland) Bill.  This can be found in the following link  
http://www.scotland.gov.uk/Resource/0042/00425290.pdf. 
 
10.9 In summary I would urge the Justice Committee to carefully review the 
retention of civil juries in Scotland for cases involving personal injury and to decide 
that such mode of trial in these cases should be abolished.  
 
11 Judicial Review  
 
11.1 While my experience of judicial review is limited I agree with the 
recommendations of SCCR as applied by the Bill that applications to the supervisory 
jurisdiction of the court should remain with the Court of Session, and that for such 
applications to progress they will require to have realistic prospects of success.  
Furthermore, I agree that such applications will require to be made within 3 months 
from the date the grounds for review arose.   
 
11.2 I also agree with the proposal in the Bill to reinforce Scots law quoad 
sufficiency of interest as set out by Lords Hope and Reed in the Supreme Court in 
the "AXA" case.   
 
12 The Scottish Courts & Tribunal Service 
 
I agree with the principle behind the proposals in the Bill to provide administrative 
support to administrative tribunals via the Scottish Court Service which is to be re-
named the "Scottish Courts & Tribunal Service".  This should better demonstrate the 
independence of tribunals from Scottish Ministers.   
 
13 Conclusion 
 
I firmly support the key elements in the Bill for increasing the privative jurisdiction of 
the sheriff court along with the introduction of specialist sheriffs and summary 
sheriffs.  I also support the creation of a sheriff appeal court.  I have major concerns 
about the retention of civil juries and the introduction of civil juries into an all Scotland 
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personal injury sheriff court.  I believe that the time has come for civil juries in 
personal injury cases to be abolished in Scotland.  Subject to these concerns I 
believe that the Bill will create a structure which when fully operational will serve the 
people of Scotland well.  And I also believe that allied to the work of the Scottish Civil 
Justice Council the new structure will provide real opportunities for our legal system 
in Scotland to flourish and in due course for Scotland to become a jurisdiction of 
choice for dispute resolution.   
 
I shall be happy to clarify/expand on any of the points made in this response.  I shall 
also be happy to give evidence in person to the Justice Committee and to generally 
assist the Committee in its consideration of the Bill.   
 
Gilbert M. Anderson  
Solicitor  
13 March, 2013  
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Asda Stores Ltd 
 
Part 3, Chapter 2 - Judicial Review 
 
Asda Background 
 
Asda has been serving the people of Scotland for over 40 years. We currently 
employ around 20,000 colleagues throughout Scotland and support a further 10,000 
jobs in our wider supply chain. 
 
Every single one of our 59 Asda stores and two distribution centres across Scotland 
is actively involved with the local communities they serve. 
 
Overview 
 
When it comes to the issue of judicial review as outlined in the Bill (Part 3, 
Chapter 2, Para 85 – Insert 27A) Asda considers it would be more appropriate to 
reflect the recent change in legislation in England and Wales and use a six week 
limit for planning cases, as opposed to the three month limit which is currently 
contained within the Bill. 
 
It is a long standing variance that grants of planning permissions by local authorities 
in Scotland are not subject to a time limit as such, whereas the statutory six week 
time limit applies to planning decisions taken by the Minister/ Scottish Ministers/ 
Inspector/Reporter. 
 
Asda welcomes the UK Government’s implementation of legislation to use a six 
week limit for judicial review and would like to see the same timescales being 
proposed in Scotland so that there is uniformity. We feel that such a move would be 
in keeping with Scottish Government proposals to streamline the planning process. 
 
We also welcome Court of Session powers to sift and dispose of appeals without a 
reasonable prospect of success (Para 85 – Insert 27B). 
 
Planning process 
 
Asda feels that reducing the time limit for bringing a judicial review in planning cases 
from three months to six weeks would still allow sufficient time for the parties to fulfil 
the requirements given the party will have been involved during the planning 
process. 
 
Community consultations form a major part of the planning application process in 
Scotland for major applications and there are a number of points at which objectors 
can make their views known. Once an application is received it is consulted on by 
the local planning authority, which invites and considers objections from members of 
the public and third parties. The planning officer’s report is published in advance of 
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any decision being made and objectors may also have the opportunity to address the 
Planning Committee when the application is decided. As well as this, major 
applications are well documented in the local media and the public are made aware 
of key dates in the process.  
 
As a result, we feel there is no reason why judicial review cases could not be brought 
forward within a six week timescale, echoing the position in England and Wales and 
do not see anything fundamental between the two legal systems to prevent this 
happening. 
 
Judicial review challenges 
 
Asda feel that the judicial review process is being used too frequently by companies 
in the development industry who are looking to delay competitors and thereby retail 
investment and job creation. A six week time limit on judicial review being brought 
would decrease the impact of lost revenue and additional professional costs when 
these tactics are applied. 
 
Over the last three years we have experienced a significant increase in Judicial 
Review challenges to our new store proposals. A large proportion of these have 
been technical challenges, based on a perceived procedural error committed by a 
local planning authority when drafting a decision notice, or “trade objections” from a 
rival supermarket operator where we consider the intention is to prevent or delay the 
opening of one of our stores. 
 
An unwritten rule is that challenging parties looking to undertake a judicial review will 
currently do so within a three month period.  In Asda’s experience challenges tend 
not to be submitted until the very end of this three month period, which adds delay to 
the process as well as the investment coming forward.  A six week period would 
therefore reduce these delays. 
 
The following case studies demonstrate the significant delays that can be caused by 
Judicial Review challenges: 

 Dundee: Our application for a new store in Dundee was challenged at the 
outer court, inner court at Court of Session in Scotland and the Supreme 
Court in England by Tesco Stores Ltd. Tesco had the highest market share 
within Dundee. The application was originally approved at committee in 
January 2010 and was finally approved by the Supreme Court decision in 
March 2012, a total of 26 months from the original determination. The point of 
challenge related to Tesco suggesting that Dundee City Council did not 
adequately assess the former Tesco unit in Lochee District Centre which they 
vacated from to their larger out of centre store at South Road within the 
sequential test. Tesco’s challenged failed and this is now case law, being 
used ironically by Tesco themselves to justify their own out of centre 
proposals in locations within the UK.   

 
This delayed £24 million of investment and the creation of 350 jobs. 
 

 Tain: Planning permission was granted to Asda whilst Tesco was in build for a 
new supermarket in the town. Tesco judicially reviewed the planning 
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committee decision in the Outer House and the challenge was thrown out 
after Tesco opened for trade. Asda opened two years later due to the delay 
caused by the judicial review and it, along with Highland Council, was 
awarded costs. 

 
This delayed £10 million of investment and the creation of 150 jobs. 
 

 Inverness: Asda received planning permission from the Scottish Government 
following a call in of the Highland Council Planning Committee decision to 
approve a new store on an allocated district centre. A local developer with a 
competing application in an urban extension area judicially reviewed the 
decision to the Outer House, despite appearing as an objector at the planning 
enquiry. The Scottish Government took the decision not to defend the 
challenge and the decision was quashed, despite Asda’s legal advice there 
was a strong likelihood of success. It took a further 11 months for the decision 
notice to be reissued. Overall the project was delayed by two years from the 
point of challenge and eventually opened in June 2012. 

 
This delayed £27 million of investment and 350 jobs. 
 

 Viewpark: Our planning application for Viewpark in North Lanarkshire was 
lodged on 1st February 2013 and was approved on 25th September of that 
year subject to a Section 75 agreement. It was judicially reviewed by Scotmid 
with a Court Hearing initially in February 2014 but now 17th-19th March. 

 
This is delaying £15million of investment and 200 jobs. 
 

In cases such as these the consequences of a judicial review can cause: 
 Delays and ultimately lost investment of between £10-50 million.  
 Delays to planning gain, section 75 requirements and business rates 

contributions.  
 Excessive delays in bringing hundreds of new jobs to an area and the spin-off 

benefits. 
 Financial impacts on local contractors and the building industry as 

construction is delayed. 
 Uncertainty of timescale for deliverability and the impact this has on the 

overall viability of the project (given we cannot programme opening dates 
accurately). 

 Financial cost to the local authority and interested parties for often spurious 
challenges. 

 Uncertainty in the local market and stymieing of development, with local 
planning authorities often reluctant to determine further similar applications 
where a legal challenge is ongoing. 

 
Uncertainty 
 
The removal of the element of uncertainty caused by the absence of a time limit on 
bringing a judicial review is significant and Asda feel that if a limit of six weeks were 
imposed the planning process would be more efficient and timescales for delivery 
could be more accurate. 
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The potential for legal challenge of planning decisions and the absence of a time 
limit in Scotland causes uncertainty, not only for developers, but for Councillors and 
local people. By imposing a time limit, Councils can provide an element of certainty 
to third parties and customers who rely on the decisions they make. As it stands 
these decisions can be left as the subject of challenge for some time, resulting in 
unnecessary delays to otherwise sound developments, which could be creating 
immediate jobs and retail investment. This in turn can have a negative financial 
impact on local contractors and building industry as construction is delayed. 
 
Introduction of a leave to proceed 
 
Asda welcomes the Court of Session powers to sift and dispose of appeals without a 
reasonable prospect of success and would look to ensure that this is robustly 
enforced (Para 85 – Insert 27B). 
 
Currently the Scottish Court of Session will allow appeals to be heard, despite the 
likelihood of success. 
 
In our experience every judicial review challenge taken against our business in 
Scotland has failed at both the Outer and Inner Courts. and we believe that several 
of these challenges could have been rejected earlier in the review of the case. 
 
Ensuring that spurious challenges are thrown out earlier would reduce the period of 
uncertainty and give greater confidence to the development sector, enabling Asda to 
programme developments with confidence and less risk to investment. Funds could 
also be released earlier in the development programme. 
 
Resources 
 
The introduction of a time bar on judicial reviews being brought and a mechanism to 
sift would see cases resolved more swiftly and efficiently, avoid wasting time and 
resources on unmeritorious claims.  One local authority which responded to the 
Scottish Government consultation on the Bill outlined the potential benefits as saving 
Council staff from getting tied up in litigation over decisions that were made some 
time ago and over (some) vexatious claims.  It was also suggested this would be 
more cost-effective for local authorities1. Asda welcomes the resources this would 
free up within public bodies if the review period was reduced to six weeks. 
 
Conclusion 
 
Asda fully supports the sentiments of Bill to improve the judicial review procedure. 
 
Given the impact that judicial review challenges have on our ability to implement 
legitimately obtained planning permissions we support measures intended to speed 
up the judicial review process. 
 
Asda would like to reiterate that while we fully support the proposed change to 
judicial review timescales, we strongly believe that bringing this into line with the six 
week period we have recently seen in England and Wales would be more beneficial. 
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We also welcome the Court of Session powers to sift and dispose of applications 
made without a reasonable prospect of success and would look to ensure that this is 
robustly enforced in order to ensure that those applications to the Court have a real 
prospect of success. 
 
Lisa Rooke 
Senior Property Communications Manager, Scotland 
12 March 2014 
 
1 Court Reform (Scotland) Bill - analysis of consultation responses - 
http://www.scotland.gov.uk/Publications/2013/09/8038/8 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Associated Society of Locomotive Engineers and 
Firemen 

 
1. The Associated Society of Locomotive Engineers and Firemen (ASLEF) is 
the UK’s largest train driver’s union representing approximately 18,000 members 
in train operating companies and freight companies as well as London 
Underground and light rail systems. 
 
2. ASLEF accepts that civil court reform is necessary. However the union is 
extremely concerned that the current drafting of the Bill will do more damage than 
good, especially when it comes to workers’ rights. This is either due to a lack of 
understanding of trade union funding models or an unwillingness to recognise the 
profound impact of Section 69 of the Enterprise and Regulatory Reform Act 2013. 
 
3. The effect of the Bill is that it will reduce access to justice, have a negative 
impact on workers’ safety and increase the damage caused by Section 69 of the 
Enterprise Act to workers’ rights when the Bill could and should lessen its impact. 
 
4. Trade Unions rely on costs recovery and simply could not fund court 
outlays such as employing Counsel if the cost was not ultimately to be recovered 
even if the defenders are using Counsel. Insurers will undoubtedly employ 
Counsel for personal injury cases before the specialist court. This will certainly be 
the case over the next 5 years when courts will deal with the impact of Section 69 
of the Enterprise Act. 
 
5. There is a clear link between civil court compensation claims and 
workplace health and safety. It should be remembered that only 0.5% of 
breaches of health and safety regulations result in any form of enforcement 
action being taken by the Health and Safety Executive (HSE). This means that 
very often, the civil courts are the only way of enforcing and policing health and 
safety breaches. If the system therefore does not provide appropriate means of 
bringing cases, this will lead to a reduction of safety in the workplace.  
 
6. There is no case more important than a case involving a workplace 
accident and therefore, these cases have no place in the lowest tier of the court 
system being presided over by Summary Sheriffs. 
 
7. Under Section 69 many victims who previously would have been able to 
obtain compensation will have lost that right and it will make it substantially more 
difficult for every victim of a workplace accident and injury to secure just 
recompense. It is essential that workplace cases are heard by specialist Sheriffs 
in the specialist personal injury court with the benefit of Counsel. 
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8. The civil court reform Bill presents the Scottish Parliament with a genuine 
political choice. Either the Scottish Parliament can use the powers that it does 
have to ensure that the impact of Section 69 is as fully mitigated as possible. 
Alternatively it can allow the Bill to pass in its current format which will actually 
make the impact worse for workers. 
 
9. We therefore call on the Scottish Government to ensure that victims of 
every workplace injury and disease are entitled to raise their actions at the 
specialist personal injury court and ensure that victims of workplace accidents 
and disease have the automatic right to employ Counsel. 

 
Mick Whelan 
General Secretary 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Association of British Insurers 
 

The Association of British Insurers (ABI) is the voice of the insurance and investment 
industry. Its members constitute over 90 per cent of the insurance market in the UK and 
20 per cent across the EU. Employing more than 300,000 people in the UK alone, it is 
an important contributor to the UK economy and manages investments of £1.8 trillion, 
over 26% of the UK’s total net worth. 

1. The increase in the privative jurisdiction of the Sheriff Court from £5,000 to 
£150,000 
 
1.1. The ABI agrees that increasing the privative jurisdiction of the Court to £150,000 

will help to ensure the Scottish court system makes effective and efficient use of 
its resources. Additionally, it will ensure that claims are dealt with efficiently and 
at proportionate cost. This will redress the previous imbalance between pursuer 
costs and the amount of compensation claimed.  
 

1.2. The increase in the privative jurisdiction will mean that a significant volume of 
cases currently raised in the Court of Session will be required to be heard in the 
sheriff court. This will increase the efficiency of the Court of Session, in that it 
will be able to deal with complex, high value cases with expediency.  

 
1.3. The increase in efficiency and decrease in costs will be of benefit to both the 

premium paying public, who ultimately foot the bill for pursuer costs, and the 
insurance industry. It is fundamental if this increase is to be realised that there 
are an adequate number of summary sheriffs in post at the outset.  
 

2. The creation of a new judicial office of ‘summary sheriff’ to cover a more 

restricted range of civil and criminal matters 
 
2.1. The ABI supports the creation of the office of ‘summary sheriff’. It is important, 

however, that the creation of the office is not considered a ‘downgrading of 

justice’. Those appointed should have experience of the cases that will fall within 

their competence; we consider that this will be essential to the success of this 
new judicial tier.  
 

2.2. Through the appointment of individuals with relevant experience, we anticipate 
that cases will be dealt with more effectively and efficiently. Additionally we 
believe that there will be greater consistency in decisions made. Increased 
certainty will lead to improved outcomes for both defenders and pursuers. 
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3. The establishment of a specialist Scotland-wide court, expected to deal with 
personal injury cases  
 
3.1. The ABI is in agreement with Lord Gill that personal injury matters are likely to 

be resolved more quickly if litigated in a specialist personal injury court with 
claims processes tailored to this specialist area. Increasing the exclusive 
jurisdiction of the sheriff court without introducing specialisation will not achieve 
the desired results.  
 

3.2. The ABI suggests that in order to deliver increased efficiencies, and therefore a 
reduction in costs, the personal injury court would need to be based at a specific 
location as opposed to sheriffs dedicating sitting days to hearing personal injury 
litigation in the various sheriffdoms. If the latter was implemented, this will not 
achieve the desired effect of the reforms, to ensure consistency in the Scottish 
courts’ approach to personal injury claims.  
 

4. Judicial specialisation 
 
4.1. Judicial specialisation encourages the aims as set out above, which are a 

greater emphasis on efficiency and effectiveness. Cases dealt with by specialist 
sheriffs will encourage greater proportionality and consistency; facets that are 
important to both the pursuer and defender communities.  
 

5. The creation of a new Sheriff Appeal Court with the aim of reducing the 
number of criminal and civil appeals which require to be dealt with in the High 
Court and Inner House 
 
5.1. The ABI agrees that there should be a centralised national appeal court for civil 

claims and agrees with the Scottish Government that appeals are likely to be 
dealt with more efficiently if an appeal court was based in a single central 
location with specialised appeal sheriffs.  
 

5.2. The ABI notes that respondents to the SCCR considered that sheriffs might be 
reluctant to sit on appeals from their own sheriffdom and agree that Sheriff 
Principals should hear appeals from the lower courts. 

 
5.3. The Sheriff Appeal Court should comprise sheriffs with at least five years’ 

experience and we suggest that this experience should have been in handling 
civil claims. The ABI is conscious that sheriffs will currently have only dealt with 
claims up to a value of £5,000 and all will need guidance on dealing with claims 
of a higher value.  
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6. Changes to the way in which petitions for judicial review should be brought 
 
6.1. The ABI supports the three month time limit for judicial review claims and the 

measures to extend this subject to the exercise of the court’s discretion in 

exceptional circumstances. The introduction of leave to proceed will aid in 
filtering out unmeritorious cases.  
 

6.2. The proposals will not diminish access to justice as long as appellants are 
provided with clear guidance as to the criteria they must satisfy in order to 
successfully obtain leave to make an application for judicial review.  
 

6.3. The new procedures will ensure that applications for judicial review are dealt 
with quickly and effectively. Unmeritorious applications should not proceed thus 
avoiding unnecessary expense. This reduction in costs, combined with other 
measures will lead to a reduction in costs to the premium paying public.  
 

7. Creation of a new single set of rules for cases of £5,000 or less to be called 
‘simple procedure’ and to be dealt with mainly be summary sheriffs 
 
7.1. The ABI supports the creation of a new single set of rules for these cases. The 

ABI notes that Sheriffs have a wealth of experience dealing with such claims 
and we anticipate that under a new single set of rules cases will be dealt with 
more effectively and efficiently.  
 

8. New procedures in relation to criminal and civil appeals 
 
8.1. [no comments] 

 
9. Transfer of the Tribunal Service into the Scottish Court Service to form one 

body – the Scottish Courts and Tribunals Service. 
 
9.1. [no comments] 

 
Association of British Insurers 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Association of Personal Injury Lawyers 
 

wyers to 
represent the interests of personal injury victims. APIL is a not-for-profit organisation 
with 24 of working to help injured people gain the access to justice they 
need. APIL currently has around 4,000 members, 185 of whom are in Scotland. 
Membership comprises solicitors, advocates, legal executives and academics whose 
interest in personal injury work is predominantly on behalf of pursuers. 
 
The aims of the Association of Personal Injury Lawyers (APIL) are: 

 to promote full and just compensation for all types of personal injury; 
 to promote and develop expertise in the practice of personal injury law; 
 to promote wider redress for personal injury in the legal system; 
 to campaign for improvements in personal injury law; 
 to promote safety and alert the public to hazards wherever they arise; and 
 to provide a communication network for members. 

 
For the purposes of this evidence, our comments are restricted to the key areas of 
interest to our members and their clients: the exclusive competence of the sheriff court; 

 
 
Lorraine Gwinnutt,  
Head of Communications 
APIL  
14 March 2014 
 
 
Executive summary 
 

 The proposed exclusive competence of the sheriff court of £150,000 will end the 
Court of Session as a court of first instance for personal injury. While we have 
always agreed that the limit should be increased, evidence shows that a limit of 
£30,000 will actually deliver the original aims of Lord Gill while retaining the Court 
of Session as a highly respected and effective court which has set the law on 
many important issues relating to health and safety. 

 
 The changes proposed must be properly resourced. The fact that no additional 

sheriffs will be appointed to deal with a huge influx of cases in the sheriff courts is 
a fundamental concern. 
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 Technology in the sheriff court requires significant improvement and investment, 
yet only £10,000 has bee  

 
 The expected savings, as identified in the financial memorandum to the Bill, are 

misleading, as they fail to take into account the amount recovered by the Scottish 
Legal Aid Board in personal injury cases. 

 
 The specialist court and specialist sheriffs are both welcome improvements to the 

system but, again, proper resourcing should be allocated to ensure the new 
system works efficiently. 

 
 

reasons already identified in research, and by Justice Secretary Kenny 
MacAskill.    

 
An increase in the exclusive competence of the sheriff court from £5,000 to 
£150,000 
 
1.  in the Scottish Civil Court Review (SCCR) was that this increase 
would remove all but 36 per cent of personal injury (PI) cases from the Court of 
Session. We have always agreed that this is a sensible and logical aim. It is not 
acceptable for a £5,000 whiplash claim (for example) to be heard in the Court of 
Session. 
 
2.  The problem, however, is that the proposed limit will actually remove almost every 
personal injury case from the Court, effectively ending it as a court of first instance for 
personal injury. Furthermore, the Court of Session will be lost as a high prestige case 
forum which has declared the law on many important issues involving health and safety. 
The suggestion has been made that this would not actually matter, since almost all 
personal injury cases raised in the Court of Session settle at the door of the court. The 
reality is, however, that it matters very much. It is the very essence of the Court of 
Session, with its highly effective procedures and culture of efficiency which encourages 
defenders to settle before proof. There is no such culture in the sheriff court system. 
Even though new rules were introduced to the sheriff court in 2009, they have not had 
the same impact as the Chapter 43 rules which apply in the Court of Session.  
 
3.  We have consistently argued for an exclusive competence of the sheriff court of 
£30,000. Our argument for this is supported by evidence which, unlike the evidence on 
which the Government has based its proposal, considers both the sum sued for, and the 
actual sum awarded. Although the sum sued for is obviously the basis 

, the settled sum is of more 
relevance because this is the figure on which any dispute about the choice of court is 
based.  nal choice of forum based 
on the sum sued for, he will be severely punished in costs if at the end of the day the 
wrong forum has been chosen when looked at on actual sum awarded or settled. 
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4.  It is worth noting that the proposed figure of £150,000 is dramatically higher than in 
other domestic jurisdictions. In England and Wales, the county court has jurisdiction up 
to £50,000. In the Republic of Ireland the jurisdiction of the circuit court (comparable 
with the sheriff court and the England/Wales county courts) has been increased in the 
last few months to 60,000 euros for personal injury actions. 
 
5.  APIL commissioned research which was conducted by Alex Quinn & Partners (AQP) 
Law Accountants, who undertook an analysis of judicial accounts prepared by them 

pursuer personal injury work. The data was submitted to the Government in February 
2013. AQP noted the sum sued for and sum awarded in all Court of Session and sheriff 
court cases for that period. Data and a graph relating to the Court of Session figures are 
appended to this document at Appendix A. 
 
6.  The figures show that more than 84 per cent of Court of Session cases settle for less 
than £30,000, and that aro  
aim of removing around two thirds of personal injury claims from the Court of Session, a 
limit of £30,000 would be more realistic. 
 
Resourcing 
 
7.  Wherever the limit is finally set, however, the new system has to be at least as 
efficient as what is available now and, to achieve that, it has to be properly resourced. 
This is a time of huge change and uncertainty for the courts. There is already an 
increase in the number of criminal cases being dealt with in the sheriff court. The 
proposed changes in the Bill will add to this number. If the law on corroboration is 
changed, it is highly likely that there will be more criminal cases being prosecuted and 
going to trial in the sheriff courts. In addition, under the terms of this Bill, around 2,700 
cases will be transferred down from the Court of Session, most of which will be personal 
injury cases. At the same time, court closures inevitably mean additional pressure on 
remaining sheriff courts (the Scottish Court Service consultation and response indicate 
1,170 civil cases dealt with by the Haddington sheriff court in 2011-12 will be transferred 
to the Edinburgh sheriff court once the Haddington court closes)1. 
 
8.  Yet, according to the financial memorandum to this Bill, there are to be no extra 
sheriffs to deal with the influx of cases in a system which APIL members report is 
already creaking at the seams and in desperate need of proper modernisation. An 
example of just how much pressure the sheriff courts are currently under is the case of 
Alexander Carr (Assisted Person) v Norbert Dentressangle Logistics Ltd (PD31/11). 
This case, which related to a breach of manual handling legislation, would have been 
concluded in four days in the Court of Session, with a further four weeks or so for 
written judgment, but it took 22 months in Hamilton sheriff court  a court which is well-
run, with nine sheriffs.  
 
                                                 
1 
and 44, pars 3.74 and 3.76  
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9.  In this case, the proof started on 24 January 2012 and, as is fairly common in the 
sheriff court, only one day was allocated to the case. One day was not enough, 
however, and two further days were scheduled on 4 and 5 July. On 3 July the court 
itself adjourned the case because the sheriff hearing it had been delayed in a jury trial. 
A further hearing to fix a new date was set for 25 July. On 25 July the court could not 
identify a date and set the date of 1 August to determine the next proof date. On 1 
August the court was able to set 22 and 23 October for the proof. Evidence was heard 
on those dates, although the case was not concluded and a further day (30 November 
2012) was set aside for final legal argument. On 31 October 2013 the sheriff issued 
written judgment. 
 
10. Everyone who practices in the sheriff court knows the time pressures and 
constraints under which they currently operate. Criminal work takes priority, then any 
case involving the welfare of children, and rightly so. But these create precisely the 
problems of delay, adjournment and inefficiencies identified by Lord Gill in the SCCR. 
The idea that a system already creaking can seamlessly accommodate another 2,770 
cases is hopelessly optimistic.  
 
11. The impact of medical negligence cases should also not be underestimated. These 
cases routinely run to proof, as this is the business practice of the Central Legal Office 
(CLO). Many of these cases will be raised in the sheriff court under the proposals in the 
Bill and, in the case of a child who dies at birth, for example, the case will usually last for 
four or five weeks. With only two sheriffs to be allocated to the specialist court, the day 
to day business of the court will be seriously affected, even if there are only a handful of 
cases heard in a year.  
 
12. Technology in the sheriff court requires significant improvement and investment. 
Much of the administrative work in the Court of Session is carried out by email, and the 
e-motion procedure is particularly effective. This really should be available, not just in 
the specialist personal injury court, but also in the other sheriff courts dealing with 
personal injury cases. In addition, electronic recording of evidence, which is currently 
available in the Court of Session, should be extended to the sheriff court, where parties 
still have to pay for a shorthand writer to note evidence. Yet, according to the financial 
memorandum, only £10,000 is to be set aside for the Scottish Court Service to make 

2. This will go nowhere near providing the IT 
support which is required. The financial memorandum also identifies the fact that a 
falling level of demand for civil business will have an impact on income from court fees 

3  
 
13. The committee should be aware that over £2 million per annum is paid to the Court 
of Session by way of court fees in personal injury cases4. As the vast majority of cases 
do not require any use of court time due to the case-flow model of progressing cases, 

                                                 
2 Courts Reform (Scotland) Bill, Financial Memorandum, paragraph 88. 
3 Ibid, paragraph 31. 
4 Result of freedom of information request on Court of Session exemptions and fees charged from 2010-
2012, attached as Appendix B. 
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this represents excellent value. It can be compared with commercial cases, which use 
the more resource-intensive case-management model, and which bring in around one-
tenth of the court fee income. 
 
14.  The hoped for savings in the financial memorandum should be approached with 
some caution. In relation to legal aid, it is suggested there might be an ongoing saving 
to the public purse of £1.2m per annum5 (ie half of legal aid payments to counsel on an 
annual basis). In paragraph 95, however, it is acknowledged that around 85 per cent of 
legally aided cases in this area are successful. These cases will result in a full recovery 

 
 
15. It seems unlikely that the £2.4 million referred to in the memorandum as payments 
to counsel represents the net cost after recoveries are taken into account. At this stage 

published figures for 2012-2013 show a total (gross) cost of reparation actions to be 
£6,337 million but with recovered costs of £4,989 million, making a net cost of £1,348 
million for the whole reparation budget. Medical negligence shows total (gross) cost of 
£3,013 million with recovered costs of £2,020 million making a net cost of £993,000. 
There seems no correlation anywhere with the figures in the financial memorandum 
which say that the Board paid out a total of £4.9 million, of which £2.4 million was paid 
to counsel (paragraph 97). 
  
16.  As we note below, the test for sanction for counsel in the sheriff court seems likely 
to remain the same as at present. The Board already operates its own control sanctions 
for the sheriff court where stringent tests on value, complexity etc. have to be met to its 
satisfaction. It already controls sanction in the Court of Session by only granting a Court 
of Session certificate for cases which are demonstrably worth more than £50,000. So 
the use or abuse of counsel for modest value legal aid cases does not apply at present 
to the public purse.  
 
17. We do not advocate the indiscriminate use of counsel where it is unnecessary. But 
the Faculty of Advocates does bring years of experience in case preparation, pleading 
and presentation, all of which have been to the considerable public benefit over the 
years and provided an equality of arms against well-funded institutional defenders. The 
discussion over when counsel should be available is not assisted by what we suspect is 
a misleading suggestion that there are substantial savings to the public purse to be 
made. 
 
18. We agree with Sheriff Principal Taylor when he states in his review of civil costs that 

on circumstances of difficulty or complexity, or the importance or value of the claim, with 
a test of reasonableness also being applied 6 
 

                                                 
5 Courts Reform (Scotland) Bill, Financial Memorandum, paragraph 97. 
6 Review of Expenses and Funding of Civil Litigation in Scotland, page 42, par 8 
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Specialist court 
 
19. There are sound reasons for introducing a specialist PI court and we have always 
argued that specialisation is extremely important to the success of these reforms. This, 
however, is on the basis that sufficient resources are in place to ensure a similar quality 
of justice and service as is currently provided by the Court of Session, as noted above.  
At this stage it is difficult to say with any certainty how many cases will be raised in local 
sheriff courts and how many in the specialist court, although, if it is to work properly, the 
specialist court should be used as much as possible to allow the sheriffs there to 
develop their specialist skills and develop the specialist court as a centre of excellence. 
 
20. We have also argued that, in addition to the proposed specialist court in Edinburgh, 
there should be a further specialist court in Glasgow, to ease the very real possibility of 
delays and strain on the Edinburgh cour  for reasons we have outlined above. 
 
Specialisation of sheriffs 
 
21. Specialised sheriffs will help to relieve some of the strain on the specialist court by 
attracting cases to the sheriff courts. They could also make a significant difference in 
helping injured people receive justice in a timely way, as well as saving costs. 
Dedicated sheriffs would be able to develop the expertise necessary to ensure effective 
case flow management and for any interlocutory and procedural hearings which may be 
necessary. 
 
22. For a system of specialised sheriffs to work properly, however, it is important that 
there are enough of them and that there is significant investment in training and 
administrative resources. 
 

 
 
23. We have no issue in principle with the introduction of a new tier of summary sheriffs, 
but we are extremely concerned about the proposal that personal injury claims under 

 
 
24. According to 
based on a problem-solving or interventionist approach, closer to the inquisitorial 

7. This approach simply is not appropriate for 
personal injury cases. To bring any personal injury claim, no matter how low-value or 
apparently straightforward, a person needs to have an understanding of the law of 
negligence, and some knowledge of how to obtain and understand medical evidence. 
Scotland has already tried a simplified procedure for low value PI cases, in the form of 
the small claims court, and research by Elaine Samuel in 1998  highlighted the 
difficulties faced by pursuers who were expected to represent themselves, even with the 
assistance of in-court advisers.  
 
                                                 
7 Courts Reform (Scotland) Bill policy memorandum paragraph 157. 

588



CR28 

7 

25. 
principles of reparation law, such as duty of care, fault/negligence, harm and causation, 

8 
 
26. Although the exact position in relation to the proposed simple procedure is not yet 
clear, we would be seriously concerned about any backward move towards leaving 
injured people unable to make use of independent representation. It is now widely 
recognised that pursuers need help to identify, collect, preserve and present all the 
evidence which will be required to win the case. Insurers and other institutional 
defenders will continue to be represented and we are concerned about an advocacy 
deficit. 
 
27. New summary cause rules and procedures to deal with personal injury cases below 
the value of £5,000 have applied to personal injury cases since 2012 and were a step 
towards uniformity of rules for personal injury actions in Scotland. The Government has 
clearly recognised that the value of personal injury claims does not necessarily reflect 
their complexity, as Justice Secretary Mr MacAskill suggested when he said of personal 
injury cases: 
 

fact that 
legal representation and the availability of legal aid may be important.  Personal 
injury cases are often complex, and in addition to legal representation, may 

9  
 

28. Mr MacAskill also announced in 2007 that, as part of a package of measures for 
lower value claims, all personal injury actions were to be removed from the small claims 

necessary medical evidence and 10 
 
Conclusion 
 
29. There is much in the Bill which we can support: the exclusive competence of the 
sheriff court clearly needs to change, and the introduction of a personal injury court and 
specialist sheriffs are all principles with which we can agree. We submit, though, that to 
force almost all personal injury claims out of the Court of Session into an already over-
burdened and under-resourced sheriff court system is not the solution to the SCCR
perce

 
 
30. The Court of Session is highly effective in dealing with personal injury cases, but its 
systems and procedures have not been successfully replicated in the sheriff courts. It is 
difficult to see how they can be replicated in light of the resourcing issues identified 

                                                 
8 

 
9 Extract from Justice Committee Debate, 23/10/07  
10 http://www.scotland.gov.uk/News/Releases/2007/09/12100801 
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above. The Scottish Parliament is being asked to consider a radical reform to the legal 
system where the practicalities have not been addressed sufficiently. This hugely 
ambitious reform will simply not succeed in the absence of adequate resources and, 
without proper resourcing, the changes will be a recipe for chaos. People who are 
injured through no fault of their own, and then find themselves in court as a result, 
deserve better.  
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Appendix B:  Freedom of Information request: Court of Session exemptions and fees charged 
Court of Session from Apr 2010 to end Mar 2011         

FEE 
TOTAL 

ACTION TYPE            

COURT CAVEAT COMMERCI
AL 

FAMILY INNER 
HSE 
APPEA
LS 

MISC ORD PERS DAM PETITIO
NS 

Grand 
Total 

    

Court of 
Session 
Exempti
ons 

45 1980 27905 37755 5715 85113 26525 171170 356208     

Court of 
Session 
Fees 
Charged 

272835 290135 59264 149460 111387 594092 2225360 637536 4340068     

Grand 
Total 

272880 292115 87169 187215 117102 679205 2251885 808706 4696276     

              

Court of Session from Apr 2011 Mar 2012         

FEE 
TOTAL 

ACTION TYPE            

COURT CAVEAT COMMERCI
AL 

COMMISS
ARY 

CRIMIN
AL 

FAMILY INNER 
HOUS
E 
APPEA
LS 

MISCELLA
NEOUS 

ORDIN
ARY 

OTHER 
CIVIL 

OTHER 
MISCE
LLANE
OUS 

PERSON
AL 
DAMAG
ES 

PETITI
ONS 

Grand 
Total 

Court of 
Session 
Exempti
ons 

135 1125     21600 35430   58622 95   17890 135735 270632 

Court of 
Session 
Fees 
Charged 

270745 233046 135 155 49765 162225 1300 527074 375132 1300 2138182 509424 4268482 

Grand 
Total 

270880 234171 135 155 71365 197655 1300 585696 375227 1300 2156072 645159 4539114 

Court of Session from Apr 2012 Feb 2013 (Fee Amount Totals)        

FEE 
TOTAL 

ACTION TYPE            
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COURT ADOPTION/
PERMANEN
CE 

CAVEAT COMMER
CIAL 
ACTIONS 

CRIMIN
AL 

FAMILY INNER 
HOUS
E 
APPEA
LS 

MISCELLA
NEOUS 

ORDIN
ARY 

OTHER 
CIVIL 

OTHER 
MISCE
LLANE
OUS 

PERSON
AL 
DAMAG
ES 

PETITI
ONS 

Grand 
Total 

Court of 
Session 
Exempti
ons 

5220 45 1495   11705 34887   94044 255   25820 137447 310918 

Court of 
Session 
Fees 
Charged 

2610 227610 228835 138 39545 150612 3275 484963 286766 112 1946033 483692 3854191 

Grand 
Total 

7830 227655 230330 138 51250 185499 3275 579007 287021 112 1971853 621139 4165109 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Supplementary written submission from the Association of Personal Injury 
Lawyers 

 
Thank you for giving us the opportunity to present evidence to the Justice Committee 
recently. I am writing on behalf of our Scottish representatives to clarify our concerns 
about court fees under the new system. As you know, we believe the financial 
memorandum to be, at best, vague in places and one of the issues it does not address 
is the fact that the wholesale removal of personal injury cases from the Court of Session 
will mean a shortfall in court fees of around £1 million a year. 
 
Attached to this letter are some tables obtained as part of a freedom of information 
request about sheriff court fees and Court of Session fees in 2012-2013. In that year 
(the last year for which complete figures are available) personal injury cases (described 

of Session, and £873,492 in fees for the sheriff court. According to Scottish Government 
figures 2,801 personal injury cases were initiated in the Court of Session that year, and 
3,240 ordinary cause personal injury cases were initiated in the sheriff court.1 This 
means that in 2012/2013 the average fee per case in the Court of Session was £781 
and the average fee per case in the sheriff court was £270. The average Court of 
Session fee for that year was, therefore, £511 higher than the average sheriff court fee.  
 
According to paragraph 75 of the financial memorandum to the Bill, 80 per cent of 
personal injury cases will be transferred to the sheriff court - a total of 2,241 for the year 
2012/2013. Evidence commissioned by APIL and previously submitted to the justice 
committee suggests clearly that the number will be in the region of 96 per cent but, even 

transfers represents lost income of £511, the total loss for this one year will be around 
£1.1 million. 
 
We welcome the fact that evidence of 2 April provided to the finance committee by Jan 

and new levels of fees, as the financial memorandum to the Bill was, at best, opaque on 
this matter. The ne
which are proportionate to the services provided to the court user and maintain 

 
 
What remains unclear, however, is how much higher court fees will have to rise to cover 
this, apparently previously unexplored, deficit, or whether the Scottish Court Service will 
simply write it off. We very much hope that this is something your committee may be 
able to explore with other witnesses as you continue to hear evidence on the Bill. 
                                                 
1 Civil Law Statistics in Scotland 2012-2013; Civil Law Statistics Main Tables, tables  
13 and 14 respectively 
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Lorraine Gwinnutt 
Head of Communications 
11 April 2014 
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Sheriff Court Fees Charged from Apr 2012 Mar 2013 (Fee Amount Totals) 

FEE 
TOTAL 

ACTION 
TYPE 

                 

COURT ADOPT
ION/PE
RMAN
ENCE 

ADULT
S WITH 
INCAP
ACITY 

CAVEA
T 

COMM
ERCIA
L 
ACTIO
NS 

COMMIS
SARY 

CRIMI
NAL 

FAMILY LIQUID
ATION 

MISCELLA
NEOUS 

ORDINAR
Y 

OTHER 
CIVIL 

OTHER 
MISCE
LLANE
OUS 

PERSO
NAL 
DAMA
GES 

SEQUE
STRAT
ION 

SMALL 
CLAIMS 

SUMMAR
Y CAUSE 

UTILIT
Y 
WARR
ANT 

Grand 
Total 

Aberdeen 
Sheriff 
Court 

7197 6014 30540 12712 375833 3706 125151 10806 43937 84379 4708 798 51448 11324 120301 89180 1620 979653 

Airdrie 
Sheriff 
Court 

3771 5132 8880  152048 2931 51710 5640 63514 62687 714 581 43220 13009 72694 76842  563372 

Alloa Sheriff 
Court 

1612 1000 2846  54034 472 16148 1371 10797 9417 681 57 5221 1245 15326 10901 880 132008 

Arbroath 
Sheriff 
Court 

755 2564 2162  90785 311 24826 983 13588 19288 81 471 6333 2310 18267 14608  197332 

Ayr Sheriff 
Court 

740 4561 6734  198434 1334 40471 1664 34108 38835 1101 10 28380 6761 55348 39860 2530 460871 

Banff Sheriff 
Court 

1025 515 2054  39742 100 8781 172 5016 7484 181 1816 3364 1556 7296 4163  83264 

Campbelto
wn Sheriff 
Court 

  202 2182  50 146 3495 80 3272 2238 292 15 579 335 2570 918  16374 

Cupar 
Sheriff 
Court 

620 2877 3766  99911 492 21237 415 11698 12183 225 892 8243 2678 14706 9313 710 189965 

Dingwall 
Sheriff 
Court 

546 1506 2036 249 59703 211 6320 452 5121 6260 198  4528 2218 5704 4013 60 99124 

Dornoch 
Sheriff 
Court 

  730 1434  14475 136 2156  1618 650 123  612 240 2699 1673  26546 

Dumbarton 
Sheriff 
Court 

1777 2945 5388  230314 893 33251 2715 33534 24386 1034 535 19510 11597 39273 32492 3020 442664 

Dumfries 
Sheriff 
Court 

805 1895 3642  122934 1290 25240 1733 16556 18265 1721 249 13912 3349 28487 20738 1560 262376 

Dundee 
Sheriff 
Court 

3567 4547 7214  148816 1974 33420 3242 34261 36119 3651 178 33774 24180 70596 45053 2980 453572 

Dunfermline 
Sheriff 
Court 

2579 5018 7284  117169 1013 35387 1978 29082 26853 2366 374 25711 7194 37496 25346 2160 327009 

Dunoon 
Sheriff 
Court 

695 423 2092   639 6076 204 5729 5284 341 1982 3207 1398 5703 2977  36750 
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Duns Sheriff 
Court 

213 405 2142  205  4593 142 4314 5084 194 40 2615 766 5001 3144 60 28917 

Edinburgh 
Sheriff 
Court 

12494 9054 46626  685115 8986 126689 13960 90564 135419 4117 312 83881 31227 187960 102436 10621 1549458 

Elgin Sheriff 
Court 

1382 647 4082  113826 425 30528 749 11523 14988 645 60 10209 1061 19536 11773 430 221864 

Falkirk 
Sheriff 
Court 

1310 3145 6638  130748 2370 43987 2416 28756 33669 386 667 27961 4253 50375 32932 2880 372492 

Forfar 
Sheriff 
Court 

  640 1988  42914 617 13275 520 7994 11787 362 139 4048 1394 18453 6906 970 112007 

Fort William 
Sheriff 
Court 

160 810 1864   61 7329 90 2884 4352 136 230 1522 1494 6180 3754  30866 

Glasgow 
Sheriff 
Court 

9063 10400 58644 44353 608123 15013 125490 36496 183573 201648 1154 217 181331 50706 392405 263189 17859 2199663 

Greenock 
Sheriff 
Court 

285 1690 3288  121807 792 18322 1498 17887 17528 1376 109 16475 2027 20691 14178 1630 239582 

Haddington 
Sheriff 
Court 

3292 3470 4548  100554 768 20186 1106 19912 13420 424 120 6554 3288 23934 8943 980 211499 

Hamilton 
Sheriff 
Court 

4449 5619 13794  284891 5214 74475 7402 83518 81770 190 60 59568 24886 130576 108410 7760 892581 

Inverness 
Sheriff 
Court 

2225 3585 7022 1132 194018 749 32722 2884 16905 23979 306 100 14262 6346 38137 24209 560 369141 

Jedburgh 
Sheriff 
Court 

480 1017 2666  56972 363 10769 734 7073 7612 1114 234 3162 1320 7869 5040 1680 108105 

Kilmarnock 
Sheriff 
Court 

3217 3806 6774  202770 4103 43204 3480 50951 42571 1359 20 29755 6332 74514 69124 2990 544969 

Kirkcaldy 
Sheriff 
Court 

3270 4293 4512  134923 3476 40849 1444 35871 22484 2203 114 31468 6821 40242 29834 1030 362835 

Kirkcudbrig
ht Sheriff 
Court 

160 250 1500  39979 265 7265 142 4405 6966 141  1900 1347 6067 3631  74017 

Kirkwall 
Sheriff 
Court 

80 365 1732  25713 236 8225 110 2731 5410 102 82 772 656 4640 1462  52316 

Lanark 
Sheriff 
Court 

645 2049 3648  58354 1137 16454 1062 15882 16412 138 110 6593 4740 15774 11381  154379 

Lerwick 
Sheriff 
Court 

535 114 2420  25707 238 9239 330 2477 2166 643  1946 137 3138 1714  50804 
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Livingston 
Sheriff 
Court 

4640 1218 8708  104539 384 41421 4668 37339 32580 746 18640 30877 12817 52485 49118 3480 403659 

Lochmaddy 
Sheriff 
Court 

  0 1208   20 893  1661 1438  20 85 814 992 918  8049 

Oban 
Sheriff 
Court 

240 500 2562  20 315 4273 206 5234 8599 346 122 2264 470 9051 2847 320 37369 

Paisley 
Sheriff 
Court 

2357 4306 13052  269452 2310 61343 5654 65952 68250 421 60 41639 12193 81016 50003 5110 683118 

Peebles 
Sheriff 
Court 

160  2166 57 20303  3486 287 3071 2966 53  1803 394 3589 1251  39586 

Perth 
Sheriff 
Court 

1460 3463 7188  182973 1319 36028 2402 25603 41323 544 93 21118 4628 47299 20664 1520 397624 

Peterhead 
Sheriff 
Court 

1460 1418 3112  51711 175 16337 1044 8483 13177 301 1969 4609 2740 11844 13224 350 131954 

Portree 
Sheriff 
Court 

320 210 1246 120 20 95 3734 373 2342 3819 65 0 1421 730 3703 1052  19250 

Rothesay 
Sheriff 
Court 

  146 1380   40 1154  1942 1357 100 5 690 196 1505 1198  9713 

Selkirk 
Sheriff 
Court 

842 797 2640 350 43985 206 9511 534 5370 7402 422 71 4112 1741 10205 5130  93317 

Stirling 
Sheriff 
Court 

1809 1435 6532  93756 883 21107 2788 15007 22607 641 360 16190 3675 25237 11644 1050 224721 

Stonehaven 
Sheriff 
Court 

1285 440 3308  71045 306 20767 682 4382 10280 635 1843 7136 2313 10533 6413 10 141378 

Stornoway 
Sheriff 
Court 

240 855 1392  35 116 5971 364 3816 4064 81  2787 1548 4389 2416  28074 

Stranraer 
Sheriff 
Court 

250 736 2022  39764 765 5166 307 6847 5921 116 80 2331 1317 6581 4215  76418 

Tain Sheriff 
Court 

  165 1886   175 3798 220 3103 3245 258 85 2115 962 3144 3562 180 22898 

Wick Sheriff 
Court 

  1202 2264  30795 21 4896 352 4975 4656 76 134 2251 683 4602 2315 190 59412 

Grand 
Total 

84011 108179 322808 58973 5439265 67589 1307151 125901 1094179 1233275 37210 34048 873492 285416 1818134 1256107 77180 14222916 
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Court of Session from Apr 2012 Mar 2013 (Fee Amount Totals) 

FEE 
TOTAL 

ACTION 
TYPE 

            

COURT ADOPTI
ON/PER
MANEN
CE 

CAVEA
T 

COMME
RCIAL 
ACTION
S 

CRIMIN
AL 

FAMILY INNER 
HOUSE 
APPEA
LS 

MISCEL
LANEO
US 

ORDINA
RY 

OTHER 
CIVIL 

OTHER 
MISCEL
LANEO
US 

PERSO
NAL 
DAMAG
ES 

PETITIO
NS 

Grand 
Total 

Court of 

Session 

Exempti

ons 

5220 45 1495   12269 44238   97850 255   32124 153066 346562 

Court of 

Session 

Fees 

Charge

d 

2610 247545 271309 138 51705 196402 3275 537840 309168 122 2155133 528795 4304042 

Grand 
Total 

7830 247590 272804 138 63974 240640 3275 635690 309423 122 2187257 681861 4650604 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Axiom Advocates 
 
SUMMARY 
 

 The choice facing the Parliament is not between the current proposals and doing 
nothing. There is scope to make changes which will fully address the concerns 
that exist.  

 The Bill takes away from litigants rights that they have at present. 
 The current proposals will produce a justice system that will be perceived by 

persons intending to raise proceedings as inferior to that of neighbouring 
jurisdictions. 

 The likely result is that, where possible, they will choose to litigate elsewhere.  
 The proposal to limit jurisdiction of the Court of Session to cases in which sums 

over £150,000 are claimed does not take account of the realities of commercial 
litigation as opposed to claims for personal injury. 

 The concern that the costs of litigating may be disproportionate to what is at 
stake is valid. A change in the law is justified. However, this concern could be 
better address by judicial control of expenses.  

 To address the problem in a way that removes the right to instruct and recover 
expenses for counsel discriminates between litigants on an unfair basis. It has a 
disproportionate effect on classes of litigant who are dependent on being able to 
recover their expenses – individuals and small businesses.  

 Some litigants – most commonly the corporate defender – will be able to instruct 
counsel without being concerned as to the ability to recover costs. The proposals 
in the Bill will create a situation where the pursuer litigating against such a party 
is put at a significant disadvantage. 

 It is important to have procedures that ensure litigants are able to have access to 
expert advice on specialist areas and that they are not deterred from doing so by 
the fear that they cannot recover the costs. This may prevent individuals or small 
businesses from vindicating their rights.  

 While „Which?‟ said they supported the reforms that are presently proposed, their 
support appears to be based on a misconception. The effect of the Bill is to take 
options away from consumers rather than to give them more.  

 The proposals would produce a situation in Scotland that compares unfavourably 
with that in England. There, even where a case must be brought in the County 
Court, it is open to a party to use counsel. The corollary of this, however, is that 
the court determines what may be recovered by way of counsel‟s fees.  

 The Bill seeks to give a person raising proceedings in Scotland less choice than 
exists in England. They will be restricted as to the choice of court and the choice 
of representative. Why should a potential litigant in Scotland be denied a choice 
that would be open to them in these other jurisdictions? Why should the Scottish 
litigant be placed in a less advantageous position as to representation for their 
case? 

 This disparity is likely to mean that where parties – including Scottish businesses 
- have a choice where to litigate, they will choose England over Scotland. It would 
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be a very poor reflection on the Scottish legal system that business in the country 
prefer to litigate elsewhere. This outcome is inconsistent with the stated objective 
of attracting high quality business to the Court of Session (Policy Memorandum 
paragraphs 86 and 87). 

 As a result of pressures of business and the competing interests of hearing cases 
involving children, litigating in the Sheriff Court often results in considerable delay 
and expense. This could have a materially adverse effect on an SME forced to 
litigate there to vindicate its entitlement to a sum of £140,000.  

 As it is presently worded, Clause 39 of the Bill will produce unfortunate and 
presumably unintended effects.  

 In relation to the proposal to introduce a time limit for bringing applications for 
judicial review, the time limit should run from the date on which the petitioner 
becomes aware of the basis of challenge or could reasonably have become 
aware. Special provision is requires for immigration and asylum cases, 
environmental case and situations in which the challenge is to legislation.  

 The meaning of “real prospect of success” for the purposes of seeking leave to 
raise judicial review proceedings should be clarified.  
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Axiom Advocates 
 
Introduction 
 
1. We welcome a review of civil justice in Scotland and would endorse the need 
for changes to ensure that it meets the needs of litigants and prospective litigants. In 
particular, we agree that there is considerable scope for changes which would 
provide a more efficient means of resolving disputes and that it is necessary that 
there are controls in place to ensure that the expenses incurred in a case are not 
disproportionate to the underlying subject matter.  
 
2. We are concerned, however, that the current proposals will not have the 
desired effect and will instead provide a justice system that will be perceived as 
inferior to that of neighbouring jurisdictions with the result that litigants will, where 
possible, choose to litigate elsewhere. We consider that it would be a significant 
failing to make changes to the courts system to produce this result. We agree that in 
view of the acknowledged problems with civil justice in Scotland, it would not be 
acceptable to do nothing. However, the choice is not between the current proposals 
and doing nothing. There is scope to make changes which will fully address the 
concerns that exist. Some will be procedural, some structural and some related to 
ancillary questions of expenses. By ensuring that the measures chosen achieve the 
desired objectives without damaging the attractiveness of Scotland as a forum in 
which to litigate, individuals and companies can be provided with the civil justice 
system that they should have.   
 
Axiom Advocates 
 
3. It may be useful to explain who we are. Axiom Advocates is a stable of 44 
advocates practising in Scotland. The areas of law in which they work are 
predominantly commercial law and public law. Members of the stable appear in a 
wide range of tribunals, courts and inquiries. In particular, they have extensive 
experience of appearance in both the Court of Session and Sheriff Court. Within the 
stable there are members who also have experience of litigating in England.  
 
Effect of the Bill 
 
4. The Bill restricts the choice presently available to a party considering raising 
an action to decide in which court they wish to vindicate their rights. In relation to the 
majority of cases there is a choice at present between the Sheriff Court and the 
Court of Session. Litigants are in many cases choosing the Court of Session. What is 
the basis for restricting their choice?  
 
5. One view is that the resource of the Court of Session simply ought not to be 
made available for certain classes of dispute including those of a low value. We do 
not seek to defend the current limit of privative jurisdiction of £5,000. We do not 
consider, however, that any proper justification has been put forward for a thirty-fold 
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increase to £150,000. It may be that this limit has been chosen having in mind that in 
cases seeking damages for personal injury, the sum sought may be far in excess of 
the true worth of the case and greater than the sum for which it is ultimately 
resolved. On this approach it might be thought that by setting the limit at £150,000 in 
terms of the sums being sought, the true value of claims that is being excluded from 
the Court of Session is really much less than this. If so, that reasoning cannot be 
applied to commercial disputes. Many of these are for payments sought under a 
contract. This does not make them a matter of “debt collection” as there can be 
substantial issues as to whether a liability has arisen under the agreement between 
the parties. Even where damages are sought the sums claimed – while they may 
exceed those ultimately awarded – are more likely to be in line with the true value.  
 
6. In view of the above it is significant that we do not understand it to be 
suggested that cases are being raised under the commercial procedure of the Court 
of Session that “ought not to be there”. 
 
What is the real concern? 
 
7. In terms of the Policy Memorandum the proposal to restrict access to the 
Court of Session is a means to an end rather than an end in itself. It is therefore 
useful to identify the end to be achieved, consider the adverse effects of the proposal 
and evaluate whether there is a better means of achieving the desired end.  
 
8. The principal concern noted in the Policy Memorandum accompanying the 
draft Bill is the issue of the cost of litigation. There appears to be an assumption that 
if litigation takes place in a forum where counsel might be instructed this will result in 
additional expense. The concern that expense may arise that is disproportionate to 
the subject matter of the case is fuelled by the decision in Marshall v Fife Health 
Board, [2013] CSOH 140. The approach in that case means that once counsel are 
engaged, there need be no correlation between their charges and the subject matter 
of the cause. This creates a situation in which there is a loss of control of expenses 
as soon as counsel are instructed. This is undesirable and we suggest that the ruling 
in that case should be overturned in any reform. However, if the purpose of 
restricting the freedom of litigants to choose is to control costs it would be better to 
have measures aimed directly at that issue rather than the blunt instrument of 
dictating what forum may be used. Such a properly focused approach already exists 
in England and is considered below. To attempt to address the problem by means of 
moving cases where there is no right to recover fees for counsel in the absence of 
sanction discriminates between litigants on an unfair basis. It has a disproportionate 
effect on classes of litigant who are dependent on being able to recover their 
expenses – individuals and small businesses.  
 
Restriction on access to advice and expertise 
 
9. The proposed reform not only controls the choice of court but, by this means, 
seeks to impede the freedom of a litigant to choose counsel to represent them. This 
has consequences for access to expert specialist advice and, in consequence, 
access to justice. This was a matter addressed in the response by the Faculty of 
Advocates to the 2007 Super Complaint to the Office of Fair Trading by the 
Consumers Association trading as “Which?”. This noted, Outwith the conurbations of 
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the Central Belt, Scotland has a relatively dispersed population. The issue of access 
to legal services in rural areas is one of particular salience in Scotland. The local “full 
service” legal firm is, in our view, critical in securing access to justice across the 
range of legal services. The existence of advocates who are all available to all of 
these firms on an equal basis has a particular role in enabling small firms to offer a 
quality service to their clients.It is submitted that this remains the case. In a small 
jurisdiction such as Scotland expertise will inevitably be centralised. It is important to 
have procedures that ensure litigants are able to have access to expert advice on 
specialist areas and that they are not deterred from doing so by the fear that they 
cannot recover the costs. Without this possibility, it may be impossible for 
prospective pursuers to vindicate their rights. This would include rights conferred by 
statutes with the specific intention of providing them with protections.  
 
10. Experience on the part of all parties concerned is necessary to ensure 
speedy, effective and correct decision making. In a small jurisdiction it will not be 
practicable to provide it in all courts. Why then is it assumed that commercial cases 
for just under £150,000 should be determined in all sheriff courts? We recognise that 
some Sheriff Courts have established and operate their own forms of commercial 
procedure and that these are effective. It is a non sequitur, however, to jump from 
this to an assertion that the same can be done in every sheriff court. Commercial 
Procedure in the Sheriff Courts of Aberdeen, Glasgow and Edinburgh works 
precisely because the concentration of work provides sufficient expertise and 
caseload. Again, this harks back to the point noted in the Response to the Super-
Complaint.  
 
Creating inequality between parties 
 
11. Some litigants – most commonly the corporate defender – will be able to 
instruct counsel without being concerned as to the ability to recover costs. The 
proposals in the Bill will create a situation where the pursuer litigating against such a 
party is put at a significant disadvantage.  
 
Misconceptions as to the present position 
 
12. While „Which?‟ said they supported the reforms that are presently proposed, 
their support appears to be based on a misconception. They said the reform would 
mean more people would seek redress for faulty goods and services. It is not clear 
why this is the case. The frustrated consumer already is able to raise proceedings in 
the court of their choice and if that is to be the sheriff court, there is presently no 
impediment to them doing so. If they consider the sheriff court is quicker and 
cheaper, they will use it – as the person making the claim, the choice of which court 
to use is theirs. However, if the consumer has a large claim – say a luxury car is 
defective – they might exercise their choice in favour of bringing the case in the 
Court of Session. The effect of the Bill is to take options away from consumers rather 
than to give them more.  
 
The position in England 
 
13. It is useful in this context to look to the position in England. The proposals 
would produce a situation in Scotland that compares unfavourably with that in 
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England. There, even where a case must be brought in the County Court, it is open 
to a party to use counsel. The corollary of this, however, is that the court determines 
what may be recovered by way of counsel‟s fees. Adopting such a solution in 
Scotland would meet the objectives of the Government as to expenses of litigation 
while preserving access to justice. The objectives of Government would be met as 
the involvement of the Court in determining recoverable expenses would ensure that 
the costs to an unsuccessful party are not disproportionate to the subject matter of 
the case.  
 
14. Provided that recoverable costs could be kept in proportion by the introduction 
in Scotland of some means of judicial control, this approach would entitle litigants to 
have the representation of their choice. It would enable them to take advantage of 
the specialism and skill that the Bar has to offer which can be of particular 
importance in a smaller jurisdiction. It would at the same time ensure that the 
expenses of an action do not become disproportionate to what is at stake.  
 
Failure to attract business 
 
15. The comparison with England and Northern Ireland is relevant in other ways. 
The Bill seeks to give a person raising proceedings in Scotland less choice than 
exists in England. They will be restricted as to the choice of court and the choice of 
representative. Why should a potential litigant in Scotland be denied a choice that 
would be open to them in these other jurisdictions? Why should the Scottish litigant 
be placed in a less advantageous position as to representation for their case? 
 
16. This comparison between the two is not merely academic. When the need to 
litigate arises in commercial matters, it is not uncommon for there to be a choice as 
to whether this should be in England or Scotland. Obviously, the choice is that of the 
person bringing the claim. In a commercial court symposium a few years ago 
solicitors indicated that they found that clients preferred to litigate in England 
because they were likely to have far lower irrecoverable costs as the percentage 
recovered in England is generally higher. This is an example of how commercial 
undertakings will turn away from the Scottish legal system if it places them at a 
disadvantage compared to how they will fare in England. If the reforms are put into 
effect in their current form, a prospective pursuer will have to be told that if litigating 
in Scotland their claim for contract payments of £125,000 must be brought in the 
sheriff court and that it may not be possible to recover the expense of counsel if 
used. On the other hand, if they can establish jurisdiction in England, they can 
litigate in the Country Court or the High Court and in either will be able to recover the 
expenses of the representatives they choose. It is easy to see that Scotland will be 
offering an inferior service or „product‟.  
 
17. Why should the government of Scotland wish to produce a civil justice system 
which incentivises businesses to use courts in neighbouring countries? It is 
inconsistent with the stated objective of attracting high quality business to the Court 
of Session (Policy Memorandum paragraphs 86 and 87). 
 
18. It is possible that the restriction on availability of courts may have an effect on 
choice of jurisdiction clauses. Commercial parties could avoid the provisions of the 
Bill by choosing to litigate in England. This will favour large businesses with the 
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ability to dictate standard terms of their contracts. A few years ago, before 
improvements to commercial procedure in the Court of Session, a Scottish bank 
became frustrated by the position and, as a result, gave serious consideration to 
inserting clauses in their contracts prorogating jurisdiction of the High Court in 
London. This shows that commercial litigants are aware that they have a choice and 
will exercise it. The proposals create a very real risk that this will happen on a wider 
scale. We will create a justice system which compares unfavourably with others that 
are available to commercial litigants. 
 
Practice in the Sheriff Courts  
 
19. The above consideration applies simply on the basis of the element of loss of 
choice. It is necessary also to consider the current practice in relation to litigation in 
the Sheriff Courts. It is necessary to test the assertion that procedure for contested 
hearings is quicker and cheaper there. In order to have a useful comparison it is 
necessary that the cases being considered are of equivalent levels of complexity and 
detail. Averages are misleading because of the proportion of cases in the Sheriff 
Court in which little or no substantive issue is raised by the defenders.  
 
20. When litigating in the Sheriff Court it is common to turn up for proof diets and 
be turned away because other business takes priority. This routinely happens on 
more than one occasion before a proof or debate gets started. Each wasted day 
means further delay and considerable wasted expense. The other business vying for 
court time may involve children or matrimonial issues. We recognise that there is 
urgency in these matters and that they are of great importance. However, a system 
which, as a matter of course, places other business behind these matters is not 
securing justice for the litigant routinely allocated second place. 
 
21. In other situations in the Sheriff Court, cases are postponed simply because 
there is too much business set down for the day in question. Again, such 
postponements increase delay and expense. Even once a proof does start, the 
common practice is for it be set down only for one day or maybe two days with 
further days commonly being allocated in blocks of two or three days over a period of 
months. This is inefficient, slow, expensive and can lead to injustice. The delay 
caused is obvious. The inefficiency and expense arise from the need of parties‟ 
representatives and the sheriff to familiarise themselves before each hearing with the 
issues and the evidence heard to date. In addition, proceeding in this way can cause 
great inconvenience to witnesses. It prolongs the period of the proof and there is a 
danger that evidence of forgotten and important issues of a witness‟s demeanour are 
lost. A transcript of the evidence may have to be prepared which causes further 
delay and cost. Even in debates, there is evidence of them spanning over many 
more days than would be the case in the Court of Session and days being lost to 
pressure of other business. In addition to the courts noted above, we are aware that 
a commercial procedure has been or was established in Inverness Sheriff Court. 
However, hearings of cases in such procedure were subject to the same issues of 
double booking and cancellation. This demonstrates that it is not enough merely to 
set up a sub-group of procedures in the absence of resources to meet the 
commitment to litigants.  
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22. The delay in getting cases determined could be very material to commercial 
litigants. The government proposals recognise the interests of individuals with claims 
for damages for personal injury and make special provision for a court in order to 
address their requirements. No such accommodation is given to a commercial 
litigant. The cases they choose to bring, or must defend, will be flung into all courts 
without any real consideration of how they can adequately be managed and 
determined. For the reasons outlined above, proofs can take over a year to complete 
in the sheriff courts. An SME claiming £140,000 may suffer adverse effects on the 
finances of its business if it is unable to have its entitlement to these sums resolved 
speedily.  
 
23. Members of Axiom have experience of parties litigating in the sheriff court and 
being required to proceed a few days at a time, stating that had they known this 
would be the case they would not have chosen to litigate in Scotland. 
 
Terms of the Bill 
 
24. Clause 39 is not happily worded. It suggests that wherever there is a claim for 
less than £150,000, the action may only be raised in the Sheriff Court. This would 
mean that if there were two claims of, say, £1m and £1.5m and an incidental claim 
(such as for accrued interest) of £10,000, the action could not be raised in the Court 
of Session. A party could have to hive off the £10,000 claim into another action. 
Alternatively if a party claims a number of instalments of a payment, they may wish 
to have several different conclusions for the purposes of claiming interest. The 
aggregate principal sum may be well over £150,000 but because there are separate 
conclusions, the result is that the jurisdiction of the Court of Session is excluded. It is 
recognised in this regard, however, that Clause 39(7) provides for acts of sederunt to 
determine how the value of a claim is ascertained. While this might address the 
anomalies noted here, it is submitted that they concern important issues of principle 
and ought not to be left to subsidiary legislation.  
 
Public law / Judicial Review 
 
25. Much of this response has focussed on the changes that the Bill seeks to 
make to private law. In relation to the areas of public law, while the introduction of a 
time limit for applications for judicial review may be considered desirable, there are a 
number of factors which require to be taken into account but are not yet reflected in 
the Bill.  

(a) A high proportion of judicial review petitions presented to the Court of 
Session are Immigration and asylum cases. In their paper on reform of 
judicial review in England the Ministry of Justice have recognised that 
these are a special case. Here, Practice Note 1 of 2012 requires that 
there is correspondence with the UK Borders Agency. This is intended 
to encourage discussions or negotiations with a view to avoiding a 
requirement for proceedings. A three month time limit would have the 
effect of undermining these procedures.  

(b) It will be necessary to have clarity as to when the time period starts 
running. It would be appropriate to state that it starts only when the 
applicant was aware of the decision in question or ought to have been 
aware rather than when the grounds of challenge first arose. In relation 
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to environmental cases, the Aarhus Convention Compliance 
Committee has found that this is a requirement (Port of Tyne Case, 
Final Decision, September 2010, ACCC/C/2008/33, paragraph 138). 
Although public procurement challenges are not, in general, made by 
means of judicial review, it is relevant that the CJEU has determined 
that the period of notice specified in the directive should run from the 
period when the claimant knew or ought to have known of the 
infringement of the rules (Uniplex (UK) Ltd v NHS Business Services 
Authority, Case C-406/08). By analogy it is to be expected that they 
would apply the same rule to other substantive rights conferred by EU 
law. The position in England as to the relevance of knowledge is not 
uniform.  

(c) Particular difficulty may arise when the challenge is not to a decision 
which affects a particular individual but is to legislation (primary or 
secondary). At the time that the legislation is passed, a party may not 
be aware of it and, indeed, may not be affected by it. The necessity to 
make a challenge may not arise for some time. Review ought not to be 
excluded in these circumstances.  

(d) Both the Human Rights Act 1998, section 7, and the Scotland Act 
1998, section 100(3B), impose a 1 year time limit for challenges.  

 
26. The introduction of a requirement to seek leave introduces an additional 
procedural step and therefore additional expense in any application that does 
proceed. The various provisions in the Bill for oral hearings and appeal indicate that 
the use of Court time and the expense would be material. An issue arises as to 
whether the current situation discloses a sufficient problem to justify this additional 
expense. We suggest it does not. The number of petitions for judicial review in 
Scotland is far fewer than the number in England and is not indicative of there being 
a problem of unmeritorious applications “clogging up” the court system. However, if 
there is to be a requirement for leave, some guidance should be given as to the 
phrase “real prospect of success”. Similar expressions in the context of the Rules of 
the Court of Session 1994, Rule 58A, have been construed as meaning “an arguable 
case” (Carroll v Scottish Borders Council, [2014] CSIH 30, paragraph [14]. If that is 
what is intended, it should be stated expressly. If it is not what is intended, this too 
should be made clear.   
 
Jonathan Lake QC 
Axiom Advocates 
13 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from David Bartos, Advocate 
 
1. Introduction  
 

1.1. I am a self-employed advocate (Counsel) of 20 years standing in practice. I 
practice in the area of contract, property law, commercial law, insolvency and 
wills, trusts and succession. My work includes instructions from smaller or 
medium-
sized businesses and, particularly in relation to the wills-side of the practice, 
from individual Scottish citizens. I believe that I am well placed to comment on 
the effect that the key reforms of the Bill are likely to have on Scottish citizens 
and businesses and on Scots law in general. I have extensive experience of 
both the sheriff courts and the Court of Session. Many of these disputes are 
worth c. £ 50 000 to £ 150 000.  

 
1.2 The Bill brings much needed reform into the Scottish judicial system. However it 

 
 

2. Summary 
 

2.1 New Levels of Exclusive Sheriff Court Competence: The extension of 
exclusive competence of the sheriff court from £ 5 000 to £ 150 000 is prejudicial 
to ordinary Scottish citizens and small and medium-sized businesses in 
providing an obstacle to obtaining independent top quality representation from 
an independent advocate at a reasonable cost 

 
2.2 The extension is hugely out of line with the Republic of Ireland, Northern Ireland, 

and England and Wales - for no good reason. 
 
2.3 Unaltered the sheriff court extension will encourage large businesses to contract 

in English law with English courts having exclusive jurisdiction and take litigation 
business away from Scotland: they will prefer the English High Court 
(Premiership) to the Scottish sheriff court (Scottish Division One). 

 
2.4 An extension to £ 50 000 in respect of personal injury claims and £ 30 000 in 

fees should be presumed to be available in the sheriff court (i.e presumption of 
sanction for counsel) 

 
2.5 The proposal for valuation of non-monetary disputes is likely to cause confusion 

and delay 
 
2.6 Sheriff Appeal Court: There should be unified criteria for appeals from sheriffs 

reaching the Court of Session (whether by remit or appeal) 
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2.7 There 

Session 
 
2.8 Generally: The status of the Court of Session as the guardian of Scots law and 

an internationally recognised centre of dispute resolution is undermined if the 
reforms are left unaltered  

 
2.9 The coherence of Scots law and the order of hierarchy between the Court of 

Session and the Sheriff Court is threatened and placed into doubt  
 
2.10 The possibility of Scotland attracting international litigation is compromised: the 

commercial court judges will lack business to be sufficiently credible to resolve 
high value commercial cases.   

 
3. Policy Objective of the Bill 

 
3.1 The stated policy objective of this Bill and the accompanying policy document is 
to address the deficiencies of the Scottish court system which were identified by Lord 

are deficiencies which require to be addressed. As Lord Gill observed in his the 
Introduction to the Review,  
 

t civil justice system is vital to the Scottish economy. It is also vital to the 
survival of Scots law as an independent legal system. Some Scottish commercial 
undertakings have so little confidence in our system that they enter into contracts 
providing for English jurisdiction and choice of law. If the Scottish civil courts and their 

 
 
3.2 What is important is that the reforms create confidence in the civil justice system 
and do not do the opposite. They should not encourage businesses to adopt English 
law to govern their contracts.  

 
4 The Court of Session and the Sheriff Court 
 

4.1 An important part of the Bill is the redistribution of business between the Court of 
Session and local Sheriff Courts. To appreciate the significance of this it is important 
to note the differences between the staffing of the Court of Session and in the sheriff 
court.  
 
4.2 The Court of Session, established by the independent Scottish Parliament in 
1532 is one of the oldest and most esteemed judicial bodies in the world. It was 
explicitly preserved for all time coming in the Act of Union 1707. Its judges, known as 
Senators of the College of Justice have always comprised the most distinguished 
legal minds in Scotland. It has a distinguished record in upholding the rights of 
ordinary Scots and others who seek relief. For example in Knight v Wedderburn it 
held that slavery was no part of the law of Scotland in the 1770s. The Court has a first 
instance section (the Outer House) where cases are raised at the outset and an 
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appellate section (the Inner House) to which appeals are taken from the sheriff courts 
and the Outer House. Judges can sit in both Houses.  

 
4.3 The Court of Session has not stood still. It has been ready to innovate and in 
1995 commenced a widely regarded and successful commercial court consisting of 
specialist commercial judges who provide a critical service of the highest quality to 
the business community of Scotland at all levels. 
 
4.4  The Court of Session does not operate in isolation. It is part of the College of 
Justice. A critical part of the College of Justice are the advocates (also known as 
counsel) who are specifically tasked with appearing before the court and presenting 
arguments based on demanding thorough and rigorous legal research of the highest 
quality. As any judge will acknowledge he or she is very largely dependent on the 
quality of the arguments presented by the lawyers appearing before them. The 
presence of the advocates - and since the 1990s solicitor-advocates - is a critical 
element of the success of the Court of Session.  
 
4.5 A sign of a healthy legal system is that it has a coherent, systematic and logical 
set of rules and case precedents. This allows citizens generally and in particular 
business people to know what the law is and to regulate their activities accordingly. 
Scotland is a small jurisdiction with now about 6 million people. For such a jurisdiction 
it is essential that there is a healthy central supreme court staffed by the best legal 
minds. The Court of Session has fulfilled that role exceptionally well over the past 470 
years. Given that 6 million people will not generate as many cases as 50 million 
people it is particularly crucial that there is sufficient throughput of cases through that 
central court so that arguments are tested and decided by the best minds available, 
particularly if rights of appeal to that central court are to be restricted.  
 
4.6 Often in the past cases of no exceptional value have been used by the Court of 
Session to decide points of considerable legal importance. To maintain the Court of 
Session as a centre of excellence  and to develop its reputation internationally in the 
attraction of litigants from abroad it is crucial that the Court maintains a sufficient 
throughput of cases both first instance and appellate.    

 
4.7 As the late Lord Rodger of Earlsferry, the distinguished former Lord President of 
the Court of Session, Law Lord and Supreme Court Justice, observed, in his lecture 

of Session,  

expectation that it will be dealt with, straightaway, by a judge who is one of the best 
 

 
4.8 The Court of Session is a distinct civil court despite its judges also  by virtue of 
their appointment as Senators of the College of Justice, sitting as judges of the 
criminal High Court of Justiciary.  
 
4.9 The sheriff courts date back into the middle ages when the sheriff was the 
principal representative of the Crown in the shire in question. Unlike the Court of 

613



4 
 

Session the principal concern for the sheriff (later known as sheriff principal), and his 
substitutes (later known as sheriffs) was law enforcement in criminal law. Unlike the 
Court of Session, which is a civil court, the principal concern and business of the 
sheriff court was and remains to this day predominantly criminal.  
 
4.10 The effect of the criminal business nature of the sheriff court is that the 
experience of its judiciary (the sheriffs) lies principally in criminal matters. Of its civil 
jurisdiction the vast majority is concerned with family law matters such as divorce, 
residence and access of children and adoption. Only a small minority of sheriff court 
business above its current exclusive competence of £ 5 000 lies in areas of 
commercial law and property disputes and personal injury disputes. This remains the 
case despite the existence of a commercial division in Glasgow  
 
4.11 The lawyers arguing in the sheriff courts are predominantly solicitors whose 
work differs from that of advocates in that through direct contact with clients, they 
have a far greater administrative burden to meet and so less time to prepare for court 
appearances. It follows that, through no fault of their own, the arguments of solicitors 
in the sheriff court are generally of a lower quality than counsel or solicitor-advocates 
in the Court of Session. Solicitor-advocates in the Court of Session are typically from 
larger firms of solicitors whose greater resources allow solicitor-advocates greater 
time to prepare.  
 
4.12 In short, while having proper regard and respect for the important work done by 
sheriff courts, the effect of the domination of criminal and family business means that 
sheriffs can often lack experience in other areas, especially commercial and property 
law. Another factor is that most sheriffs are former solicitors who may not have been 

 who are Court 
of Session judges will have been. The effect of this is that the quality of decision-
making is on the whole lower than in the Court of Session. This is reflected in the 
greater confidence placed by lawyers and parties in the Court of Session.   

 
 

5 Proposed Exclusive Competence of the Sheriff Courts 
 

5.1 A central part of the Bill is s.39 which seeks to increase the current exclusive 
competence of the sheriff court from £ 5,000 to £ 150,000 - an increase of 3,000 %. In 
other words it is intended to deprive Scottish citizens and Scottish and foreign 
businesses in Scotland the benefit of having the Court of Session decide cases of 
very significant value on any view.  

 
5.2 Comparison with other jurisdictions in the British Isles may be appropriate here 
for a sense of perspective. The Republic of Ireland, Northern Ireland and England and 
Wales all have central courts such as the Court of Session and lower courts such as 
the sheriff court. 
 
5.3 In the Republic of Ireland, with effect from February this year (2014) the 
competence of the lower (circuit) courts was increased to  Euro 75,000 (c. £ 62,000) 
for claims other than for personal injury. For personal injury cases the increase was to 
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Euro 60,000 (c. £ 50,000). While the circuit courts do not have exclusive jurisdiction, if 
an action is raised in the High Court (their equivalent of the Court of Session) which 
could have been raised in the circuit court, only expenses on the circuit court level are 
recoverable. In practice, therefore, the competence of the High Court in the Republic 
begins at those levels. 
 
5.4 In Northern Ireland, the exclusive competence of the county courts was increased 
recently to £ 30 000, leaving the remainder for their High Court.  
 
5.5 In England and Wales, a much larger jurisdiction, and therefore arguably with a 
central court less in need of a throughput of cases, the exclusive competence of a 
county court is at £ 25,000 subject to exceptions. Thus for personal injury claims it is 
£ 50,000 and for other claims in the £ 25,000 to £ 50,000 bracket there will generally 
be a remit by the High Court to the county court except where the claim falls within a 
specialist list such as chancery case (e.g. one involving wills or trusts), a commercial 
case, a technology or construction case, a patent case or an admiralty case. So for 
commercial cases the High Court in England and Wales, a jurisdiction with far more 
case throughput than Scotland the central court of expertise, the High Court, has 
competence (jurisdiction) to deal with cases over £ 25 000.  
 
5.6 The High Court of England and Wales (the equivalent of the Outer House of the 
Court of Session) has an outstanding international reputation in commercial, 
technology and construction cases and attracts much international business as a 
result.  
 
5.7 The issue of cost of litigation has been of concern in England and Wales. 
However the Jackson Report on Costs does not suggest that that solution is to take 
away the competence of the High Court. To any objective observer it is clear that to 

 
 
5.8 Against this background very compelling justification would be necessary to justify 
the Court of Session being restricted to cases with sums claimed of over £ 150,000.  
 
5.9 No such justification has been demonstrated. The figure of £ 150,000 appears to 
originate in the  Gill Review (ch.4 para. 104). No basis for the selection of £ 150,000 
as opposed to any other figure has ever been given. While there were statistics from 
one limited source - in 2007-08 - on personal injury actions which suggested that at £ 
150,000 the proportion of expenses to settlement was lower than at £ 100,000, and 
lower fixed figures, that ignores two important points. 
 
5.10 Firstly there is a age-old practice of in a summons claiming solatium (pain 
suffering and loss of amenity) in personal injury claims at rough random figures which 
are not closely related on any true value. Therefore in a personal injury action the 
amount sued for can never be seen as in any way indicating the value of a claim. The 
ratios that the Gill Review contains are therefore flawed, based as they are on such a 
practice. The remedy would appear to lie in the elimination of the practice rather than 
to exclude such cases from the Court of Session with its efficient procedure for 
personal injuries. 
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5.11  Secondly and importantly, the Court of Session deals with many more other 
cases than personal injury. I refer in particular to commercial cases, property litigation 

issues of fact and law which are of great importance to the litigants in question. They 
can litigate already in the sheriff courts but they choose to go to the Court of Session. 
Why should they be denied that choice ?  
 
5.12 It was hinted in the Gill Review that a high exclusive competence for the 
sheriff court might be necessary to deter overinflated claims. There is no suggestion 
anywhere in the Gill Review that that is a problem outwith the personal injury sphere. 
The remedy for claims which are overinflated in order to cross a monetary threshold 
is in the Court of Session allowing expenses only on a sheriff court scale where 

strengthened in that regard I would support that. However that is no justification at all 
for a £ 150,000 limit as opposed to any other limit, particularly outwith the personal 
injury sphere. 
 
5.13 An increase to £ 150,000 could only be justified if it improved confidence in 
the civil court system. Such a limit as doing the opposite.  
 
5.14 At present, the Court of Session has a widely regarded and successful 
commercial court consisting of specialist judges who provide a critical service to the 
business community of Scotland at all levels.   
 
5.15 Many commercial cases currently dealt with by that Court will fall below the 
proposed exclusive jurisdiction level of the Sheriff Court.  Such cases are often 
complex involving expert evidence and difficult factual and legal issues.  Such a case 
which is determined or settled at a level of for example £50,000 will usually be critical 
to the survival of a small business of whatever type. There is no merit in forcing such 
cases to be brought at a local level or there may be no specialist judicial resources 
dedicated to deal with such matters and where the costs incurred could be greater 
than at present due to logistics and geography. 
 
5.16 The proposals for shrieval specialisation are quite inadequte to make up for 
the loss of the expertise of the Court of Session. There is no reason to believe that 
the difference in the nature of the background of those staffing the sheriff court will 
change despite the suggestion of specialist courts in s.34 of the Bill. That is of course 
not guaranteed as the £ 150,00 limit is in s.39. One of the important points of the Gill 
Review, namely that the transfer of business to the sheriff court would have to go 
hand in hand with specialist sheriffs, is not guaranteed in the Bill. Instead it is left to 

role is a judicial one, and should not be burdened with administration. If he is 
overburdened the discretion will in effect be exercised by his officials who have no 
formal responsibility or training in such matters.  
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5.17 list 
sheriffs for a few years at the behest of the sheriff principal. Internationally the sheriff 
court will not have the credibility of the Court of Session. Business litigants will not be 
given the confidence to litigate in Scotland. They will be dissuaded from litigating in 
Scotland - if they have the choice - given that in at least half of commercial disputes 
(c.50% in 2008) they would be forced to go to the sheriff court. Companies concluding 
significant contracts will rather take steps to ensure that commercial disputes are 
dealt with in other jurisdictions such as England. It would be a supreme irony if were 
Scotland to become independent but at the same time direct commercial litigation to 
England by leaving its supreme court, the Court of Session short of business.  
 
5.18 Finally, no survey of the effect on the Court of Session of the proposed 
reform has been made. The figures in the Gill Review are from 2008 and cannot be 
relied upon to found such a serious change as is being contemplated.  
 
5.19 Scotland should not be disadvantaged by changes to the exclusive 
competence of the sheriff court relative to the other jurisdictions in the British Isles. It 
should be an attractive forum in which to litigate internationally. To fix a limit of £ 150 
000 for the sheriff court in Scotland when the English High Court has a limit of £ 25 

objective (see para. 3.1) 
 
5.20 In the circumstances the exclusive jurisdiction of the sheriff court should be 
fixed at £ 30,000 and at £ 50,000 for claims involving damages (compensation) for 
personal injury. That is in line with the other areas of the British Isles.  
 
5.21 The provisions for remits of cases from the Court of Session to the sheriff 
court set out in s.89 of the bill are wide ranging and give the Court of Session the 
widest discretion to exclude from the court cases whose value is likely to be less than 

relative to its value merits litigation in the sheriff court.  
 
5.22 -monetary 
claims. This is highly impractical and detrimental to smooth procedure in a court case. 
How is a court to carry out such a valuation? Are parties to provide evidence of 
value? Both courts and litigants are left in the dark with such a confusing provision.  
 
5.23 This will ensure that the  

 
6 Proposed Sheriff Appeal Court 
 

6.1 The detrimental effect on the Court of Session is not limited to its Outer 
House. As an Appeal Court in its Inner House, the Court of Session has played the 
leading role in preserving the independence, integrity and rationality of the Scottish 
legal system.  
 
6.2 As with the cases raised at first instance, it has been able to do this as a 
result of appeals being made to it, often from the sheriff court. Until now no 
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permission to appeal from either a sheriff (the lowest commonly used court) or a 
sheriff principal (the next highest) to the Inner House has been necessary. The Bill 
proposes a Sheriff Appeal Court to take the place of the current appeal from the 
single sheriff to the single sheriff principal. There is difficulty with that proposal. 
However the provisions for appeal to the Court of Session are so restrictive as to 
amount to a denial of justice to Scottish citizens and businesses and a threat to the 
integrity and rationality of the Scottish legal system.  
 
6.3 The reforms suggested by the Gill Review are intended to improve the 
coherence of the civil justice system. The Court of Session has always played a 
leading role in maintaining that coherence for the reasons already set out. Aside from 
the highly persuasive nature of its decisions at first instance it has done this through 
its binding precedent of its judgements in the Inner House on appeal. This should 
continue to be reflected in the current reform.  
 
6.4 However one finds that the status of Court of Session decision is nowhere 
stated in s.47 which taken literally means that sheriff appeal court decisions will take 
precedence over both Outer and Inner House decisions. This is of concern and may 
result in undesirable inconsistency to the detriment of Scots law. The suggestion that 
a sheriff will not be able to follow a decision of the Outer House of the Court of 
Session which is more persuasive than a decision of the Sheriff Appeal Court carries 
with it the serious risk that Scots law will be become incoherent with conflicting 
decisions from the sheriff level and the Court of Session level which, unlike in the 
current situation cannot be readily resolved.   
 
6.5 Secondly, the Bill as currently drafted means that getting a sheriff court case 
to the Court of Session is exceptionally difficult. Thus:  

 
 For a sheriff to rem  
 

 
 For permission to appeal from the sheriff appeal court the appeal must 

(s.107(2)) 
 

 6.6 
issue of conflict of decisions with the 

Outer (or Inner) House identified above. It threatens the key role of the Court of 
Session in our small jurisdiction as the guardian of the law of Scotland in civil matters. 
It risks incoherence in the law.  
 
6.7 In 

Appeal to hear the a
such an appeal may be granted by either the lower court or the Court of Appeal. 
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6.8 The test for leapfrog appeals in England and Wales should be adopted for all 
remits from the sheriff cour
parties should be able to apply to the Court of Session for it to take over an appeal, 
adopting the same test. As the guardian of Scots civil law it is best placed to decide 
the appropriate level of appeal. This will ensure that the coherence of the civil law of 
Scotland.  
 
6.9  

 
 

7. Availability of the Independent Referral Bar to Litigants 
  

 7.1 Scotland, although a small jurisdiction, continues to have a thriving referral 
Bar which enables independent specialist advisory and advocacy services to be 
provided for the benefit of the public whether on a privately paid for basis, with the 
benefit of legal aid or where counsel acts on a speculative basis.   

 
 7.2 One of the consequences of making the exclusive jurisdiction of the Sheriff 

Court in monetary cases so high, and the route of appeal so restrictive, is that both 
the Judiciary and the Scottish citizens will be disadvantaged in not having the benefit 
of counsel both to advise and to conduct litigation.  Scottish citizens unable to afford 
to instruct larger firms who have more administrative resources in particular will be 
disadvantaged. The solicitors in medium-sized and small firms (whose charging rates 
are lower and whose administrative resources are less) will not be able to provide 
effective representation in high value cases in the exclusive competence of the sheriff 
court (e.g. up to £ 150,000) without the benefit of counsel. This will be a problem 
especially in rural areas and smaller towns where there are only such firms but it is 
not restricted to such places. It will prejudice the access to justice of Scottish citizens 
who rely on such firms and often cannot afford any other firm. They will not be able to 
obtain the best advice and representation.   

 
 7.3 The Bill requires to address this problem as it should not simply be left to the 

discretion of summary sheriffs or sheriffs in particular cases to sanction the 
employment 
unsuccessful party. If, contrary to my views the exclusive competence is to be higher 
than the limits suggested, there should be provision that allows sanction unless the 
contrary can be shown to be required.   

 
8.  Conclusions 
 
The changes suggested are critical to ensure that these aims are achieved. I would be 
happy to give evidence to the Committee.  
 
David Bartos 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Marion Caldwell QC 
 
I have been an advocate since 1986 and a QC since 2000. One of my areas of 
specialism is personal injury litigation. 
 
You will have received a response from Compass Chambers regarding the Courts 
Reform (S) Bill. I am writing to advise you that I endorse and commend to the 
Committee the Compass Chambers response. 
 
Marion Caldwell QC 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Ailsa Carmichael QC 
 
1.  I have been a practising member of the Faculty of Advocates since 1993.  I 
am also a part-time sheriff and a legally qualified member of the Mental Health 
Tribunal for Scotland. I have a particular interest in the encouragement of diversity in 
the pool of persons available for judicial appointment.  I was formerly the Faculty’s 
representative on the Diversity Steering Group of the Judicial Appointments Board 
for Scotland, and I continue to work on related topics within the Faculty.  Much of my 
practice is in the field of judicial review.    

 
2. The views I express here are entirely my own and should not be thought to 
reflect the views of the Faculty or any other body.  

 
3. I have sought to respect the guidance given as to length of submissions, so 
have not commented on every provision in respect of which I have a view. 

 
Part 1 – Sheriff Courts 
 
Clause 9 

 
4. I question how the compliance of Sheriffs Principal with the obligation in 
Cl9(6)(a) is to be secured and monitored. In what way will the Sheriffs Principal work 
together to this end?  My own recent experience as a part-time sheriff is that I am 
allocated perhaps 2 days per month, and then one or both days are often cancelled, 
sometimes at short notice.  It is important that part-time sheriffs do sit for an 
adequate number of days per year in order to maintain and improve their skills as 
judges. 

 
Clause 19 

 
5. I recognise that it will normally be appropriate for a sheriff to reside within 
reasonable travelling distance of her court.  In practice at the moment, where a 
residence requirement is imposed, that is interpreted as meaning within one hour’s 
car journey.  What I am concerned about is the scope provided by the very broad 
power for the inflexible application of the requirement, particularly in a context where 
this is interpreted in the way that it currently is.  In my view there should be provision 
limiting the imposition of a residence requirement to situations where there are 
exceptional circumstances justifying it, and provision requiring the Lord President to 
take into account, in determining what is an appropriate place of residence, the 
nature and extent to which information technology may avoid the need for travel for 
emergency out of hours work.  

 
6. As counsel, and as a part-time sheriff, I frequently travel to courts 
considerably more than an hour away from my home by car without seeking 
accommodation, unless weather conditions are particularly difficult.  I do not see that 
there is any justification for a residence requirement on the basis that a sheriff must 
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be not less than one hour’s travel from court.  If a sheriff wishes to attend her court 
by undertaking rather greater travelling times than one hour, that should not be 
prohibited. 

 
7. Sheriffs do need to be reasonably available for out of hours work.  Given what 
can be achieved by the use of technology, I question whether a residence 
requirement is necessary to achieve that. Emergency hearings or applications for 
warrants could be conducted by video link or Skype, reducing the need for police, 
social workers and sheriffs to travel.   Such legislation as there is that currently 
requires particular acts to be done in particular places could be amended.  There 
could, for example, be provision for electronic signatures for warrants. 

 
8. At paragraph 54, the Policy Memorandum states that it is important that a 
judicial officer should be aware of local circumstances in the area where the court is 
situated and any special factors which may have a bearing on business.     This is an 
unconvincing explanation for a residence requirement.    One might live in, for 
example, St Andrews, or Falkirk, and fulfil the “one hour” requirement for Perth 
Sheriff Court.  Residence in either location is unlikely to tell a sheriff much about 
what is going on in Perth.  It would be unrealistic and unduly restrictive to expect a 
sheriff to reside in a particular location (rather than one based on travelling distance).  
There may be very good reasons, in terms of avoiding associations likely to give rise 
to a conflict of interest, for a sheriff not to live in too close proximity to her court.  
Sitting in a particular sheriff court regularly provides a sheriff with a wealth of 
information about the problems that arise in the relevant locality.  

 
9. The reason why I consider that residence requirements should be kept to a 
minimum is that they (among a number of other factors) discourage diversity in 
applications for shrieval positions. The majority of the pool for appointment lives in 
the central belt.  The need to uproot and move “normal residence” to fulfil a 
residence requirement is particularly daunting for those with responsibility for caring 
for children (who may be settled in school) or elderly relatives, still disproportionately 
women. As discussed below, partners may simply be unable to follow. 

 
10. There will be people of merit of both genders who are put off by a requirement 
of this sort. The notion of a residence requirement seems rooted in a conception of 
family life whereby the whole family will simply follow a single main breadwinner.  
That is not the reality of modern professional life.  Very many of those eligible for 
appointment will have husbands, wives or partners with established working lives 
which cannot easily accommodate a move to satisfy a residence requirement. This 
matter, among others, was the subject of discussion at a conference on 11 March 
2014, Merit and Diversity – Compatible Aspirations in Judicial Appointments, put on 
jointly by the Judicial Appointments Board for Scotland, the Faculty of Advocates, 
and the Law Society of Scotland Parliament may wish to pay particular attention to 
the forthcoming report of the proceedings of the conference, which was designed to 
engage stakeholders to discuss potential barriers preventing greater diversity in 
applications for appointment. 

 
11. In the recent appointment process for Sheriffs Principal, the residence 
requirement is interpreted as meaning that the Sheriff Principal must reside not only 
within one hour of base court, but within her sheriffdom.  It is difficult to think what 

622



3 

possible basis there could be for saying that, for example, a Sheriff Principal who 
lived in Airdrie or Newton Mearns could not fulfil duties properly as Sheriff Principal 
of Glasgow, or, indeed Edinburgh.  n applicant might be able to satisfy a requirement 
for Tayside, Central and Fife by moving from South Queensferry to North 
Queensferry.  It is not at all obvious why she should be required to do so. Sheriffs 
Principal in the past have operated efficiently without the imposition of a requirement 
of this sort. 

 
Clause 39 

 
12. The effect of this provision will be to deny individual litigants access to 
counsel. It raises the privative jurisdiction of the sheriff court from £5,000 to 
£150,000. In the context of personal injuries cases, employers are still likely to 
instruct counsel.  It will be difficult for employees to do so without the comfort of 
knowing that if they are successful the cost of their counsel will be recoverable. 
While it is true that there are many competent solicitors practising in this field, it is 
wrong to say that they can simply be substituted for counsel.    Although many cases 
settle, all negotiations and preparations must be conducted on the basis that the 
case may run. The lawyer involved in the case has to be one who is court-ready in 
the event that negotiations fail. It remains the case that the training of advocates in 
written pleading and oral court room skills exceeds vastly in duration and 
sophistication that supplied even to solicitor advocates, quite apart from solicitors 
without higher rights of audience. 

 
13. The provision will impact not just on personal injury cases but on commercial 
cases and ordinary actions where litigants currently choose to use the Court of 
Session. There is plainly a market for the services of the Court of Session in cases 
with a value below £150,000, and it is not obvious why there should be interference 
in this market, which seems to work well.     

 
14. The new lower limit is very considerably in excess of that in place in either 
England or Northern Ireland, and it is not clear what objective justification there is for 
a change to such a high level.     

 
Clauses 43 and 44/schedule 1 

 
15. I am not convinced that the work involved in the categories of cases identified 
in these provisions is of such limited complexity as to merit the creation of a lower 
tier of judiciary.  In my experience some of the most demanding civil work is that 
involving the management and resolution of cases involving party litigants in small 
claims and summary causes.  Such work requires the sheriff, without the assistance 
of professional lawyers, to identify the real grounds, if any, of action. The 
management of hearings in this context is more demanding than where professional 
lawyers appear.  It is not easy to see why work of this type will be allocated to a 
lower tier. 

 
Clause 49 

 
16. Clause 49(3) is indirectly discriminatory against women and other groups with 
protected characteristics.  It requires that appointment to the office of Appeal Sheriff 
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be of a person who has served as a sheriff for at least 5 years.  There are presently 
31 women sheriffs and 112 men. That is not broken down further by reference to 
how many are recent appointments and would not currently fulfil the 5 year criterion.  
The number of sheriffs with a minority ethnic background of any kind is vanishingly 
small.  Many fewer women than men can fulfil the requirement in Cl49(3).  There is 
no proper justification for the discriminatory effect of this requirement.  The pool 
could be broadened by making the position available to those applying direct from 
practice, and disapplying the 5 year qualification to serving sheriffs. Many Sheriffs 
Principal who have served with distinction have been appointed directly from 
practice.    Other appellate judicial bodies, such the Upper Tribunal, which is a court 
of record, appoint members directly from practice. 

 
Clause 85 

 
17. My practice has tended to involve principally judicial review since about 2000.    
I formerly held the view that a time limit and leave provisions would be desirable.  I 
am much less convinced now that that is the case. The absolute numbers of judicial 
review petitions are small. It is not my impression that the court is overwhelmed with 
unmeritorious or late applications.      

 
18. So far as the time limit is concerned, many petitions are brought in the context 
of immigration decisions. There may be a recent decision to remove an individual, 
based on an older decision on the substantive merits of the case, with inaction on 
the part of the state in the intervening period. It may be unjust to dismiss a petition 
on the basis that the older decision is more than three months old. It is not clear how 
new section 27A(1)(a) will fall to be construed in this context.  While there is a 
discretion to extend the period, it would be unfortunate if there were to be a lot of 
court time expended on arguing preliminary issues of this sort rather than simply 
determining the case on the merits, which may be possible in fairly short order. 

 
19. A better solution to late petitions in my view would be to use legislation to 
modernise the existing plea of mora, taciturnity and acquiescence, by disapplying it 
in judicial review proceedings and introducing a more flexible plea that a petition 
should be dismissed if delay in bringing it has been detrimental to good 
administration. 

 
20. So far as the permission provisions are concerned, again, I wonder whether a 
sledgehammer is being used to crack a nut, and whether a permission stage is 
necessary in Scotland. Other means to root out weak petitions, such as early 
hearings on particular points of law, are already open to the court.  A decision of a 
Lord Ordinary on a point determinative of the petition at an early stage may be a 
more efficient means of dealing with a weak petition than repeated Outer House 
applications for permission followed by an application to the Inner House. 

 
21. The limitation on appeal expressed in new section 27C(6) is an excessive 
restriction. It excludes from appellate scrutiny an important category of decision 
insofar as it relates to a refusal of request for an oral review. 

 
22. I suggest that Parliament may be interested in research carried out by the 
Public Law Project into decision making in analogous permission applications in 
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England and Wales, and that Parliament might be interested in evidence from the 
authors of that research. 

 
23. If the permission provisions are enacted, it is essential that there is proper 
remuneration available by way of legal aid to enable these applications to be set out 
as fully as is necessary, given the importance of the subject matter of petitions of this 
sort, which hold the state and other public authorities to account, and are crucial in 
maintaining respect for the rule of law. In the asylum context they may involve 
matters of life and death. 

 
Ailsa Carmichael QC 
13 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Professors James Chalmers, Pamela Ferguson, 
Kenneth Norrie, Roderick Paisley and Kenneth Reid  

 
1. Amidst a great deal which is admirable in the Courts Reform (Scotland) Bill 
there is one topic on which we would wish to express some reservations. Section 39 
of the Bill increases the privative or exclusive jurisdiction of the sheriff court from 
£5,000 to £150,000. This would mean that, in the future, the Court of Session could 
not normally hear cases in which the sum sued for was £150,000 or less.  
 
2. The reason for the change is explained in the Policy Memorandum in this way 
(para 79): 
 

The raising of the privative jurisdiction, now to be called the exclusive 
competence, of the sheriff court from £5,000 to £150,000 is in many ways the 
critical reform recommended by the Scottish Civil Courts Review and now to be 
provided for in the Bill. As noted above, the policy objective of the Bill is to ensure 
that cases are heard at an appropriate level in the court structure – the right cases 
in the right courts. Too many straightforward, low value cases are being 
considered too high up the system by judicial officers who are over-qualified to 
deal with them. Those judicial officers should be hearing more complex cases 
which are currently being held up by straightforward, low value cases. Part of this 
problem will be addressed by the introduction of summary sheriffs, and part by the 
introduction of the specialist personal injury court, but the main trigger is the 
raising of the exclusive competence of the sheriff court 

 
Freed of low-value cases, it is said, the Court of Session will be able “to return to its 
proper role of dealing with the most complex and important cases and the 
development of Scots law” (para 86). 
 
3. We take no issue with these policy objectives. On the contrary, we would 
emphasise how vital it is that complex and important cases continue to be heard by 
the Court of Session. That is essential for the parties involved, of course. But it is 
also essential, as the Policy Memorandum says, for “the development of Scots law”. 
As law professors in various of the Scottish universities we have a professional 
concern with the development of the law. Viewed in legal terms, Scotland is a small 
jurisdiction and one which, for many years, has failed to generate sufficient 
significant cases for the Court of Session to decide. In consequence, there are too 
many areas in which the law of Scotland is unclear or out of date, and so fails to 
serve its citizens. It is important that the Bill does not make matters worse. 
 
4. We accept, as the Scottish Civil Courts Review concluded (chapter 4 paras 
118-120), that allocating the right cases to the right courts could not readily be 
achieved by a central gate-keeping system such as procedural judges might provide. 
We further accept that, in the absence of such a system, “the simplest mechanism to 
administer and apply” is “a monetary threshold”. Yet it is self-evident, as both the 
Review and the Policy Memorandum acknowledge (para 121 of the former and para 
89 of the latter), that “there is no necessary relationship between the value and the 
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complexity of an action”. It is a challenging task, therefore, to devise a system which 
corrals low-grade cases in the sheriff court while at the same time ensuring that 
cases of complexity and legal importance are reserved to the Court of Session. We 
do not think that this challenge is sufficiently addressed by the Bill. In particular, the 
current provisions will remove from Scotland’s supreme court cases which it ought to 
decide. The long-term effect on the development of the law is likely to be serious. 
 
5. There are no perfect solutions to the difficult issues which the Bill attempts to 
solve. But we have two suggestions which would, we think, improve matters to a 
significant degree. 
 
First, we think that to increase the figure for the exclusive jurisdiction of the sheriff 
court from £5,000 to £150,000 is to go too far too fast. It is bound to restrict, and may 
restrict to an unacceptable extent, the opportunities for the Court of Session to 
develop the law. At present, a great deal of important law is generated by first-
instance decisions in the Court of Session (ie cases decided by a single judge and 
not thereafter appealed to the Inner House). Under the Bill, many such cases would 
be heard in the sheriff court, and could reach the Court of Session only if (i) one of 
the parties were willing to appeal twice (ie first to the new Sheriff Appeal Court and 
from there to the Inner House of the Court of Session) and (ii) the threshold 
requirements for the appeal to the Court of Session set out in s 107(2) were 
satisfied. Few cases will surmount this obstacle course; the others will be lost to the 
Court of Session. Our suggestion, therefore, is that the new threshold should initially 
be set much lower than is currently proposed (perhaps at £50,000). The position 
should then be reviewed after a year or two. If, in the light of experience, the overall 
aims of the Scottish Civil Courts Review are not being achieved, the figure can be 
increased, without the need for primary legislation, using the power conferred by s 
39(5) of the Bill. In a matter as difficult and unpredictable as this it seems only 
sensible to proceed one step at a time. 
 
6. Secondly, whatever figure is finally decided on, there will always be cases 
below that figure which, because of their complexity and importance, ought to be 
decided by the Court of Session. That is why the current law allows cases to be 
remitted from the sheriff court to the Court of Session “where the importance or 
difficulty of the cause make it appropriate to do so” (Sheriff Courts (Scotland) Act 
1971 s 37(1)(b)). Yet, despite the enormous increase now proposed in the figure for 
exclusive jurisdiction, the Bill actually closes down the opportunity for remitting cases 
to the Court of Session, allowing this only “if the sheriff considers that there are 
exceptional circumstances justifying such a remit” (s 88(4)). In our view, to require 
“exceptional circumstances” is to require too much. We also consider that the 
decision of the sheriff ought to be reviewable by the Court of Session (as it is at 
present). Both points would be met by reinstating the current rules or something like 
them. 
 
Professor James Chalmers (Regius Professor of Law, University of Glasgow) 
Professor Pamela Ferguson (Professor of Scots Law, University of Dundee) 
Professor Kenneth Norrie (Professor of Law, University of Strathclyde) 
Professor Roderick Paisley (Professor of Scots Law, University of Aberdeen) 
Professor Kenneth Reid (Professor of Scots Law, University of Edinburgh) 

 
12 March 2014  
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Chartered Society of Physiotherapy Scotland 
 

The Chartered Society of Physiotherapy (CSP) is the professional, educational and 
trade union body for the UK‟s 52,000 chartered physiotherapists, physiotherapy 
students and support workers. More than 95% of all physiotherapists are members 
of the CSP. Physiotherapy is the largest health care profession in the UK after 
nursing and medicine and is the largest of the allied health professions. 
 
The CSP has around 4,000 members in Scotland. The majority of CSP Scotland 
members are employed in the NHS, but chartered physiotherapists are also 
employed in education, independent practice, the voluntary sector and with other 
large employers, such as sports clubs and businesses.  
 
CSP Scotland works closely with Thompsons Solicitors in Scotland to support its 
members in legal support and services, particularly when members seek legal 
redress or compensation from their employer.  
 
Chartered physiotherapists are experts in rehabilitation following injury. 
Physiotherapy helps restore movement and function when someone is affected by 
injury, illness or disability. Chartered Physiotherapists help people affected by injury, 
illness or disability through movement and exercise, manual therapy, education and 
advice.  
 
CSP Scotland therefore has a primary interest in workplace health and safety, from a 
health professional and trade union perspective.  
 
General principles of the Courts Reform (Scotland) Bill 
 
The Society would relate the concerns that Thompsons Solicitors have raised with 
us, and which relate to the impact of the proposed legislation on the rights of workers 
to access and receive justice.  
 
CSP Scotland notes that the health and safety of workplaces must be maintained 
through a commitment by employers to comply with regulations, and that the 
deterrent effect of potential prosecution and compensation remain important factors 
in protecting the welfare of workers. While only a fraction of breaches of health and 
safety regulations result in a criminal prosecution, compensation claims remain an 
essential aspect of health and safety enforcement.  
 
The rates of workplace injury in Scotland remains a clear cause for concern for our 
members, who are not only employees but also health professionals that treat and 
rehabilitate many of those that suffer workplace injury. The Society therefore takes 
seriously any measures that might lead to an increase in workplace injuries through 
breeches of health safety, and believes that civil court reform must not reduce the 
prospects of compensation for those that suffer injury.  
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CSP Scotland understands that the Courts Reform (Scotland) Bill, as introduced, 
proposes the following key changes: 

 An increases in the minimum financial value of cases that may be brought at 
Scotland‟s most senior court, the Court of Session, from the current limit of 
£5000 to £150,000  

 Creates a specialist personal injury court to be presiding by specialist 
personal injury Sheriff Court judges 

 Effectively withdraws the automatic right of victims of accidents to employ 
Counsel (Advocates and QCs) to represent them through the increase in the 
Court of Session limit, which is the only court where there is the automatic 
right to use Counsel. 

 Creates a new procedure to deal with all cases with a value of less than 
£5000 (including personal injury cases) and which cases are to be judged by 
a new „third tier‟ of judges, namely Summary Sheriffs. 

 
Impact on safety and access to justice 
 
The Scottish Government must ensure that all work related injury (and disease) 
claims are heard by the specialist personal injury court. CSP Scotland would express 
concern that and that workers retain the automatic right to be represented by 
Counsel. In brief, the proposals present the prospect that workers will face 

 Reduce access to justice 
 Have a negative impact on workers‟ safety 
 Increase the damage caused by Section 69 of the Enterprise Act to workers‟ 

rights when the Bill could and should lessen its impact. 
 
In particular, CSP Scotland would highlight the need for the following:  

 Victims of every workplace injury and disease must be entitled to raise their 
actions at the specialist personal injury court 

 Victims of workplace accidents and disease must have the automatic right to 
employ Counsel. 

 
Detailed provisions 
 
CSP Scotland is grateful to Thompsons Solicitors for highlighting the following 
detailed concerns. The technical and legal nature of these concerns reflects the 
importance of ensuring that workers retain access to legal support and 
representation, and that Trade Unions are able to adequately support members who 
suffer industrial injury.  
 
The following detailed summary reflects the concerns that have been highlighted. 
Due to either a lack of understanding of trade union funding models, or an 
unwillingness to recognise the profound impact of Section 69 of the Enterprise and 
Regulatory Reform Act 2013  the current drafting of the Bill will do more damage 
than good, certainly in relation to workers‟ rights. 
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Trade union funding 

 The trade union funding model relies on costs recovery.  Trade unions cannot 
fund court outlays such as employing Counsel if that cost cannot be 
recovered at the end of the day, even if the defenders are using Counsel. 

 We have no doubt that insurers will employ Counsel in all cases before the 
specialist personal injury court, particularly in the next five years ahead while 
the courts require to grapple with the impact of Section 69 of the Enterprise 
Act. 

 
A clear link between civil court compensation claims and workplace health and 
safety 

 This clear link has always been known to the trade union movement and was 
brought into sharp focus during the debate around Section 69 of the 
Enterprise Act 

 O.5% of breaches of health and safety regulations result in any form of 
enforcement action being taken by the Health and Safety Executive (HSE) 

 Civil court actions are therefore the only meaningful way of policing and 
enforcing health and safety breaches but this means of ensuring safety will be 
lost if the civil court system does not provide an appropriate means of bringing 
cases 

 The civil court review, chaired by Lord Gill, said “In our view the Court of 
Session should deal only with the most complex and important cases and that 
most routine litigation should be conducted in the Sheriff Court”.  As far as we 
are concerned, there is no case more important than a case involving a 
workplace accident and those cases have no place in the lowest tier of the 
court system being presided over by Summary Sheriffs. 

 
There are no simple workplace cases because of Section 69 

 The impact of Section 69 of the Enterprise Act cannot be understated 
 It will make it substantially more difficult for every victim of a workplace 

accident and injury to secure just recompense and many victims who 
previously would have been able to obtain compensation will have lost that 
right 

 More than ever, it is essential that workplace cases are heard by specialist 
Sheriffs in the specialist personal injury court with the benefit of Counsel. 

 The Scottish Parliament may believe that they do not have the legislative 
competence to reverse Section 69 of the Enterprise Act but the civil court 
reform Bill presents the Scottish Parliament with a very simple, black and 
white, political choice: 

o will the Scottish Parliament use the powers that it does have to ensure 
that the impact of Section 69 is fully as mitigated as possible; or  

o allow the Bill to pass in its current format which will actually make the 
impact worse for workers. 

 
Necessary amendments 

 Victims of every workplace injury and disease must be entitled to raise their 
actions at the specialist personal injury court 
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 Victims of workplace accidents and disease must have the automatic right to 
employ Counsel. 

 
Kenryck Lloyd-Jones  
CSP Policy Officer for Scotland  
13 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Children’s Hearings Scotland 
 

Introduction 
 
1. Children’s Hearings Scotland (CHS) is a Non-Departmental Public Body 
established under the Children’s Hearings (Scotland) Act 2011, which entered into force 
on 24 June 2013. CHS assists the National Convener with the delivery of her functions 
in relation to the recruitment, selection, appointment and re-appointment, training, 
retention and support of volunteer panel members within the Children’s Hearings 
System. Further information about CHS and the National Convener can be found on our 
website www.chscotland.gov.uk.  
 
2. In providing this written evidence we have focused our response on the parts of 
the Bill which directly impact on the Children’s Hearings System and the work of CHS 
and the National Convener: 
 

 Summary Sheriffs for proceedings under the Children’s Hearings (Scotland) Act 
2011 

 Judicial Specialisation 
 All-Scotland Jurisdiction (s41) 
 The creation of the Scottish Courts and Tribunals Service (s120) 

 
Summary Sheriffs 
 
3. Our overriding concern is that decisions made by courts in relation to the 
Children’s Hearings System are made locally, timeously and are the best possible 
decisions for children, which lead to the best possible outcomes.  Accordingly, we would 
welcome the introduction of summary sheriffs if this ensures local, timely, high quality 
decisions for children. We consider it essential that: 
 

 there are a sufficient number of summary sheriffs in each local area to avoid 
delay and children, families and witnesses having to travel considerable 
distances; and  

  there is a high level of quality assurance in recruitment, selection and training 
of summary sheriffs to meet the specialist demands of the judiciary under the 
Children’s Hearings (Scotland) Act 2011.   

 
Judicial Specialisation 
 
4. We welcome judicial specialisation. The Children’s Hearings System is Scotland’s 
unique approach to responding to children in need of care and protection. It is a 
partnership of various agencies, all of whom contribute to ensuring the best outcomes 
for children. It is essential that all involved understand and respect the fundamental 
principles on which the system is based. Judicial specialists will be able to gain and 
apply knowledge in relation to the hearings system, and the wider family law. We 
consider that this could lead to direct benefits for children involved in the children’s 
hearings system. However, similar to our comments on summary sheriffs, it is essential 
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that there are sufficient judicial specialists available across Scotland, not just in some 
areas, and that decisions are not delayed because a specialist is not available.   
 
All-Scotland Jurisdiction (s41) 
 
5. We strongly welcome s41(5) which excludes proceedings under the Children’s 
Hearings (Scotland) Act 2011 from the provisions in s41. As noted above, we consider it 
essential that decisions are taken locally and that children and families should not have 
to travel extensive distances to attend court.  
 
The Scottish Courts and Tribunals Service 
 
6. We note the proposal in s120 and related proposals within the Tribunals 
(Scotland) Bill to bring together a number of statutory tribunals and rename the Scottish 
Courts Service to the Scottish Courts and Tribunals Service. We also note the provision 
in Schedule 3, paragraph 3(5) which allows Scottish Ministers to add to the tribunals 
being brought into the Scottish Courts and Tribunals Service. We remain extremely 
concerned about the vulnerability of the national Children’s Panel to be brought within 
the proposed Scottish Courts and Tribunals Service by secondary legislation.     
 
7. The Children’s Hearings (Scotland) Act 2011 was passed by the Scottish 
Parliament in late 2010 and entered into force on the 24th June 2013. This legislation 
ended a period of considerable uncertainty for the Children’s Hearings System and 
children’s panel members, as a result of several years of consultation. CHS assumed its 
full statutory functions on the 24 June 2013 and since this time has been working to 
consolidate the changes that the 2011 Act introduced. In our view, these proposals 
have the potential to reignite the uncertainty that the system had previously been living 
with for a number of years.   
 
8. Despite consideration of the issue, in particular since 2012 when the Scottish 
Government first consulted on the Tribunals (Scotland) Bill, we remain to be convinced 
that the national Children’s Panel would be supported in the way that it needs to be as 
part of a national tribunals service. The children’s hearings system is a unique legal 
tribunal in Scotland. By its very nature a children’s hearing does not operate in the same 
way as any other legal tribunal in Scotland:   
 

 Panel members are unpaid and have previously resisted suggestions that they 
should be remunerated; 

 Arrangements and processes for the recruitment, training and support of panel 
members are specialised and would have to be replicated within any centralised 
support structure, thus negating the policy objectives of efficiency and 
effectiveness; 

 The children’s hearing makes a decision about whether a child or young person 
requires compulsory measures of care: its purpose is not to review decisions 
already made by other bodies; 

 Panel members record their own reasons for the decisions they take and do not 
have administrative assistance within the hearing. 

 
9. Although part of a national organisation, the essence of the national Children’s 
Panel is that it is locally based. In recognition of this, the Children’s Hearings (Scotland) 
Act 2011 introduced Area Support Teams, which the National Convener must establish 

633



3 

to carry out delegated functions at a local level. 22 Area Support Teams have been 
established across Scotland and are also comprised of volunteers. We would be 
concerned whether support to the national Children’s Panel by a generic tribunals 
service could maintain this essential local element of the Children’s Hearings System.   
 
Children’s Hearings Scotland 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Citizens Advice Scotland 
 
Citizens Advice Scotland and its member bureaux form Scotland’s largest 
independent advice network.  CAB advice services are delivered using nearly 250 
service points throughout Scotland, from the islands to city centres.   
 
The Citizens Advice Service in Scotland undertakes essential work within almost all 
elements of the civil justice system.  The preventative work of the Service – helping 
clients to address problems before the need for court – is invaluable in solving 
problems at an early stage and avoiding escalation to formal legal processes.   
 
In 2012/2013, bureaux provided representation in over 11,000 civil court and tribunal 
cases including actions in housing, debt, small claims and employment. 
 
Key Points 
 
Citizens Advice Scotland (CAS) welcomes the opportunity to comment on the Courts 
Reform (Scotland) Bill (the Bill).  The coming years will see significant changes to the 
way civil justice is accessed and administered in Scotland and this Bill is 
foundational to achieving those changes in a progressive and positive way. 

 The Bill has an overwhelming focus on courts but CAS strongly believes in a 
whole system approach in which courts are the forum of last resort.  More 
preventative work with a focus on early resolution, and greater availability and 
accessibility of ADR will have a significantly positive impact on solving 
disputes earlier and in a more proportionate way 

 CAS agree with the increase in the privative jurisdiction 
 CAS agree with the creation of a new judicial office of ‘Summary Sheriff’ but 

only if this represents a new type of judge whose practice is characterised by 
accessibility of users as its primary concern.  This should include: 

o specialist judges who are ‘ticketed’ as specialists in certain topics 
o no assumption that these judges should necessarily sit within a court 

building – instead sharing premises with the tribunal service for 
example 

o sitting without wigs and gowns 
 CAS agree with the creation of a specialist Personal Injury court 
 CAS keenly advocate judicial specialisation 
 We agree that there should be a Sheriff Appeal Court whose decisions should 

be binding across Scotland’s Sheriffdoms 
  CAS agree with the intention to provide a unified set of rules for cases up to a 

certain value known as Simple Procedure 
 We welcome the increase in the limit for cases to be heard under Simple 

Procedure but think that £5,000 is conservative and would recommend the 
limit to be £10,000 

 CAS would strongly recommend that, parallel to these changes, there is clear 
and planned development of public legal education, self‐help services and 
resources, in‐court advice services and lay representatives  
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 CAS believe that the creation of the Scottish Courts and Tribunals Service 
could be positive but the distinctive nature of tribunals must be maintained 

 In the establishment of the Scottish Courts and Tribunals Service, CAS 
recommends that the joint Board must include members representing 
tribunals at an operational and administrative level, as well as representation 
of the consumer interest. 

 
Call for Evidence 
 
Privative Jurisdiction 

 
1. CAS agree with the proposed increase in the privative jurisdiction.  We agree 
with the policy intention of achieving the aim of cases falling before the most 
appropriate and proportionate jurisdiction – both in terms of proportionality of cost 
and of procedures.  We also support s88 of the Bill which outlines cases may be 
remitted in exceptional circumstances but feel that the use of remittance should be 
monitored to ensure its use is as intended. We would also recommend that this 
monitoring is reported upon publically to achieve transparency.  

 
2. CAS also believe that this level of exclusive competence will help to 
strengthen the specialist Personal Injury court to be established.  With many 
personal injury cases to fall within Sheriff Court jurisdiction by virtue of the limit, the 
new PI court will be enabled to develop a greater depth of expertise by dealing with 
the greatest range of business.  If cases coming before the new personal injury court 
are limited, the specialism of the court will be undermined. 

 
3. We do recognise that the financial shift will have a significant impact on the 
Profession.  Cases heard at a different level of the system will have an impact on the 
relevant type of representation and the numbers of cases before courts.  However, 
for the vast majority of users, the court process by which their problem will be 
addressed is new to them.  They do not enter a process with clear ideas of which 
court their case will fall before, what rules they will have to follow, or who will 
represent them.  The impact of the value change on users will not be as apparent as 
users do not preconceive a process.   

 
4. The main concerns in relation to users are the availability of proportionate 
representation (both numbers of available representatives and cost of those 
representatives) and the burden of increased caseloads on court waiting times.  
Cases being heard in the Sheriff Court should mean a decreased need for Counsel.  
An unintended consequence of the reforms could be a rise in Counsel before the 
Sheriff Court and this should be avoided.   

 
5. The cases before all courts should be monitored and performance measures 
instigated to be publically reported on.  Indicators should include the time a case 
takes to be heard and the representation in that case.  These indicators should be 
measured against pre-determined standards and the opportunity to quickly instigate 
measures to improve poor performance should be built in to the system.  The role of 
the Scottish Civil Justice Council is critical to this. 
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The Office of Summary Sheriff 
 

6. The creation of a new tier of the judiciary represents a huge opportunity to 
enhance accessibility for users of the civil court system.  Court can be a daunting 
experience for users of the civil justice system: the court building, the court rooms, 
the processes, language and formality are – for many – a different world.  Going to 
court can cause real fear and anxiety, as found by Consumer Focus 
Scotland/Scottish Legal Aid Board research ‘The Views and Experiences of Civil 
Sheriff Court Users’ from 2009.1 One defender in a rent arrears case said, for 
example:  

‘I was actually shaking to be quite honest with you….What was going to 
happen to me, was I going to go to jail?... I was sitting outside the court 
room and I was biting my nails…and I was actually crying…. Nobody had 
said what would happen to me’. 

 
7. This unfamiliar and unknown environment can act as a deterrent to users from 
raising actions.  Negative experiences such as this are not uncommon but can be 
learned from.  The opportunity to improve the experience of civil process for users 
should be harnessed, and Summary Sheriffs are instrumental in this. 

 
8. CAS believes the establishment of a new judicial tier is a rare opportunity to 
design a forum which understands and acknowledges the needs of users.  CAS 
agrees with and supports the principles set out at s72 which provide a framework for 
Summary Sheriffs to adopt an inquisitorial role.  We firmly believe that this can be 
best achieved through the specialisation of Summary Sheriffs: specialists should 
know the right questions to ask and be able to appreciate the context of the answers 
that they are given.   

 
9. In operational terms, CAS believes that the design of Summary Sheriff role 
should follow design principles with accessibility for users as the primary 
consideration: 

 Hearing civil business in non-court settings which would: 
 fully align the inquisitorial approach with the needs and expectations of 

users who find court buildings extremely daunting 
 reduce the squeeze on civil business within the Sheriff Court setting 

thus avoiding delay waiting for the accommodation needed to hear a 
case 

 foster the easy promotion of peripatetic Summary Sheriffs – an 
approach which would significantly increase proximate access to 
justice in rural areas and make best use of specialism.  This approach 
is similar to that taken by many tribunals and some Westminster and 
Holyrood Committees 

 Separating civil from criminal business, preferably by hearing civil 
business in non-court settings or the use of weekend and evening courts so 
that business is separated by virtue of timing, and achieving separation 

                                            
1 available at http://www.consumerfocus.org.uk/scotland/files/2010/10/Court-Users-Research-Final-
Ipsos-MORI-report.pdf  
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through specialisation which means civil and criminal business is not heard by 
the same judge  

 Requiring Summary Sheriffs to sit without wigs and gowns which will 
make this tier of the judiciary accessible to users and enhance the inquisitorial 
role.  This was the original intention of the small claims process when 
introduced in the 80’s but in the practice of small claims courts this was not 
widely implemented.   

 Clear and simple process which removes the need for lawyers from the 
outset.  Lessons can be learned from employment tribunals or small claims – 
both forums were designed to be accessible for citizens without the 
assistance of a lawyer, but this intention has been lost over time and the need 
for a lawyer has escalated into an expectation with an accompanying rise in 
cost. Clear information and easily accessible toolkits which would allow a 
confident user to prepare their own case should be developed.  There should 
also be a robust network of registered lay representatives to support 
vulnerable users.  

 
10. CAS seeks assurance that the design of Summary Sheriff practise will 
achieve the fullest possible innovation and in doing so will achieve the best possible 
forum for consumers to bring their disputes.  We are fully supportive of the intention 
that Summary Sheriffs represent a new type of judge based on the design principles 
outlined above. 

 
11. We would like to see a working group comprised of judicial and consumer 
members to devise and monitor the operation and rules relating to Summary 
Sheriffs.  This could take the form of a Committee overseen by the new Scottish Civil 
Justice Council and no Summary Sheriffs should be recruited or appointed until there 
is a clear idea of how the role will function.  Once the appointment process begins, 
we would recommend there should be a member of the recruitment panel who 
represents the consumer interest. 

 
12. CAS would also like the assurance of an independent, external audit of the 
operation of Summary Sheriffs (in terms of administration, jurisdiction and consumer 
experience) to be undertaken and reported to the Scottish Parliament annually for 
the first 5 years and on a 3 yearly basis after that.  This will ensure the design of the 
third tier is absolutely right as the forum for which it was intended. 

 
Establishing a Personal Injury Court 
 
13. CAS is supportive of the establishment of a specialist Scotland-wide personal 
injury (PI) court.  Specialism will allow for greater consistency in decisions, 
refinement in procedures and a better experience for users in easier expectation 
management. 
 
14. However, this specialist court should not operate in isolation from the wider 
system.  It is essential that best practice is shared with other civil courts of the same 
tier, and communication is maintained.   
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Judicial Specialisation 
 
15. CAS keenly advocates judicial specialisation.  There is much merit for users in 
appearing before a specialist Sheriff who is familiar with the law of the area before 
them but importantly also familiar with contexts which commonly call for that law to 
be applied.  For example in cases of rent arrears a familiarity with welfare benefits is 
highly beneficial, or in situations of domestic abuse specialisation would allow for the 
appropriate handling of the case. 

 
16. Specialisation would also aid consistency with decisions being made by a 
common core of decision makers who would have the ability to build closer networks 
for discussion within their specialism.  In addition, there would be efficiencies in case 
management borne of the experience judges would build through their specialist 
experience.  Active case management is a positive development and complements 
the specialist approach to achieve a better experience in proceedings. 

 
17. CAS would recommend that housing, debt, small claims, family and 
commercial actions would be useful categories under which the relevant judiciary 
may be characterised.  Depending on need and experience it may be practical that 
some judges are designated to be specialists in more than one civil area.  However, 
CAS would not support the cross-specialisation of the judiciary in both civil and 
criminal business with the possible exception of cases involving domestic abuse. 

 
18. We would expect that this approach should be supported by a full programme 
of training – both initial and ongoing – which involved training from other agencies 
who may be able to assist in providing background context to cases.  For example, 
the Citizens Advice Service in Scotland could provide training on welfare benefits in 
the context of housing actions.  We also see that this training is a positive 
opportunity to bring together tribunal members and court judges to undertake training 
together in areas of mutual impact.  Again, welfare benefits is a good example of a 
background element which impacts on many users of both systems. 

 
Creating a Sheriff Appeal Court 
 
19. Citizens Advice Scotland agree with the creation of a new Sheriff Appeal 
Court.  We agree that this fits with the aim of achieving proportionality and we 
particularly welcome that decisions will be applicable throughout Scotland and not 
only within the Sheriffdom in which the appeal is raised. 

 
Simple Procedure 
 
20. CAS agrees with the intention that cases up to a certain value should be 
administered under a unified set of rules to be known as Simple Procedure.  We 
agree with the outline of the intended approach at s71 with those hearing a simple 
procedure taking an inquisitorial approach which is appropriate to the instant case.  
In conjunction with the requirement on the Scottish Civil Justice Council to ensure 
rules are written clearly (in plain English), this should help to ensure an accessible 
forum for the resolution of civil disputes.   
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21. The current situation for users can be very confusing.  There are different 
forms, different fees, different timescales and different processes for actions which 
can, to a consumer, seem the same.  For example, this difference exists for a user 
who raises an action for the repayment of their deposit depending on whether the 
landlord has paid the deposit into the Tenancy Deposit Scheme or not.  

 
22. In cases where the landlord has paid into the scheme, a Small Claims action 
may be raised.  The client can be supported in making the application by a lay 
representative and costs £71 to lodge the claim (if the claim is above £200) with an 
£11 fee for a Sheriff Officer to serve a small claims summons. 

 
23. In cases where a landlord has not paid a deposit into the Tenancy Deposit 
Scheme and a tenant seeks to recover their deposit, the case is brought under 
Summary Application procedure.  Lodging the initial writ to commence a summary 
application with the court costs £85.00 – this writ may only be completed by the 
client themselves or a solicitor (who will charge a fee). The writ must then be served 
on the landlord by way of a solicitor or a sheriff officer. A sheriff officer will charge 
£25.35 for this service, plus the recorded delivery cost. A solicitor is likely to charge 
even more. If the landlord disputes the action and a proof hearing is required, then 
there is a further cost of £48.00 to fix a date for the hearing, and the hearing itself will 
cost £201.00 for each day or part of a day needed to run it.  This means that a tenant 
could have to pay up to £359.35 just to have their case heard by a sheriff. 

 
24. Although cases of this nature will move to tribunal under the Housing 
(Scotland) Bill which is currently before Parliament, the example demonstrates well 
the confusion a client may face.   

 
25. As well as a unified set of rules, we also welcome an increase in the value of 
cases which can be heard under this procedure.  We think the proposed limit of 
£5,000 is conservative and we would recommend that there is potential to review the 
limit upward to £10,000 after a 1-3year review period.  The accessibility of 
processes, language and cost which the Bill dictates Simple Procedure should offer 
users easy access to this forum.  However, under no circumstances should this 
assume legal aid will not be available.  Legal aid is essential in supporting some of 
the most vulnerable users in society and application for legal aid should not be 
restricted by process alone.   

 
26. CAS would strongly recommend that, parallel to these changes, there is clear 
and planned development of public legal education, self‐help services and 
resources, in‐court advice services and lay representatives. This is in line with 
recommendations made in the Gill review to improve access to justice.  
 
27. Confident consumers should be empowered through this information by 
toolkits to demonstrate the appropriate drafting of forms as well as through resources 
such as videos to outline how the hearings may develop – this should include basic 
information such as the layout of the room and how to address the judge.  For users 
who are less confident, there should be a funded programme of advice and support 
made available in much the same way as in-court advice projects which operate 
across the Citizens Advice Service.    
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The Scottish Courts and Tribunals Service 
 
28. In the late 2013 consultation on the proposed establishment of the Scottish 
Courts and Tribunals Service, CAS were broadly supportive.  In that consultation, the 
move was described as a ‘merger’ of the Scottish Court Service and the Scottish 
Tribunal Service and so we are concerned that the terminology in current 
consideration has changed to ‘transfer.’ 

 
29. In our previous response, we were clear that we do not believe the Court 
Service should be the dominant partner but there should be equality between the 
services.  Although the numbers before Scottish Tribunals are not currently high, 
there is a real possibility that in coming years further devolution of jurisdictions such 
as employment will exponentially increase numbers.  It is therefore key that tribunal-
administered justice is respected as an equally valid and valued outlet of the civil 
justice system.  This equality should be present from the outset of the new Scottish 
Courts and Tribunals Service. 

 
30. We previously argued and still firmly believe that an important step in 
achieving this is in achieving a balance on the Board of the organisation.  The Board 
of the merged service will be a key statement of intent signalling the standing of 
tribunals, courts and users in assuring access to a cohesive structure of justice.  The 
Board should represent the nature of the changed organisation as well as the 
changing civil justice landscape.   

 
31. To simply amend the current Board does not send a message of the coming 
together of justice organisations but rather the absorption of the Scottish Tribunal 
Service into the Scottish Court Service.  A more fundamental review of the Board 
structure is necessary to avoid the implication that the SCS is the dominant and 
leading body. 

 
32. In principle, the membership should represent the civil justice system, criminal 
justice system and the tribunal system equally.  There will be obvious relationships 
between civil courts and tribunals which do not extend to criminal matters, and 
discussions which impact on the hearing of civil/criminal matters in shared premises 
and so it may be beneficial to set up cross-justice committees at the same time as 
the reviewed Board is established.  These could be used to discuss matters in 
relevant forums (for example a committee for civil/administrative justice and a 
committee for civil/criminal court administration) which could then be reported back 
to an overarching Board. 

 
33. A fundamental review of a desirable Board structure also raises questions 
about the current level of consumer (user) representation on the SCS Board.  At 
present, although there is potential for appointment as a ‘member from outside the 
justice system,’ there is no consumer voice on the SCS Board.  Those who are not 
legal professionals are drawn from the business and community justice sectors.   

 
34. The recognition of the importance of consumer representation in justice policy 
is clear and most recently visible in the specific requirement for consumer members 
on the Scottish Civil Justice Council.  In the current period of change to the civil 
justice landscape, and particularly with the loss of oversight of tribunals by the 
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abolition of the Administrative Justice and Tribunals Council, consumer involvement 
is crucial.   

 
35. Our recommendation of relative equality between civil, criminal and tribunal 
administered justice also extends to recommending that an appreciation for the 
nature of tribunal practise and procedure should be upheld.  Tribunals should 
maintain their distinctive nature and it should be acknowledged that in terms of IT 
and user-focus there are fundamental lessons which the civil justice system could 
learn from tribunals. 

 
36. It is particularly important that the nature of tribunals is maintained through the 
writing of rules.  This is particularly so when the rule making function transfers to the 
Scottish Civil Justice Council who will have far wider functions and powers in relation 
to civil justice than they will in relation to tribunals.  

 
37. In creating the SCTS, tribunals take a step away from wider administrative 
justice and towards the court system.  This is not necessarily a negative step, but it 
is not a step which is reflected in the oversight of justice bodies where the Scottish 
Civil Justice Council will have oversight for courts alone and the oversight of 
tribunals will sit alongside administrative justice.  This confusion of boundaries 
makes it difficult to see how tribunals will be safeguarded in practice. 

 
Alternative Dispute Resolution (ADR) 
 
38. CAS are disappointed that there is not greater commitment to embedding 
ADR in the civil justice system on the face of the Bill.  In the singular focus on courts, 
this Bill does not acknowledge the courts as an element of the delivery of justice in 
Scotland but puts much emphasis on courts as the sole outlet.  As discussed above 
however, people do not typically identify with their problems as being ‘legal’ and so 
legal processes can ultimately present a barrier to justice. 

 
39. Along with Money Advice Scotland, Which, the Scottish Mediation Network 
and the Scottish Arbitration Centre, CAS strongly advocate a whole system 
approach.  In better understanding a person’s motivations for seeking resolution to 
their problem, CAS believes there is a positive opportunity to align services to an 
individual’s pursuit of justice.  At an early stage of a dispute, advice and negotiation 
could produce the desired outcome, where parties are willing to come together 
mediation may be the right route and where parties simply want a decision, 
arbitration should be available. 

 
40. In providing services locally for alternative dispute resolution, many cases 
(especially small claims) may be resolved in a satisfactory way before the need for a 
case to be heard before a Sheriff or Summary Sheriff.  The ability to opt for 
mediation, including telephone mediation, at an early stage (possibly before 
preliminary hearings if both parties agree and subject to the sheriff’s power to order 
an oral hearing where appropriate) is an option which should be positively 
considered in any review of court services.  As should the option for an arbitration 
court where all submissions are submitted via an online portal. 
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41. We do not believe that parties should be compelled to use ADR, but if 
awareness improves, use, knowledge and expectation will also improve where there 
has been positive experience.  The cycle of awareness – use – knowledge – 
expectation should be thought of as a whole.    Public awareness and uptake require 
an efficient and accessible system from the start to ensure positive experience and 
in turn positive communication of that experience by consumers.  Word of mouth is a 
powerful tool. 

 
42. This cannot happen without signposting however.  Parties must be 
encouraged to access resolution which is proportionate to their dispute and this 
involves belief in the whole system: judicial process should not scorn advice and 
ADR just as advice and ADR should acknowledge the appropriateness of judicial 
process as a forum for many cases which they cannot resolve. 

 
43. Facilitating a user’s choice can be aided by the availability of accessible 
information and advice which promotes all forms of dispute resolution from early 
negotiation, to ADR, to courts.  Therefore, we would like the Scottish Government to 
ensure that provision is made in the Bill for a new justice system that provides such 
information and advice and embeds within it dispute resolution options, including 
alternatives to litigation.   

 
Additional comments 
 
Complaints About Judges 
 
44. CAS recommends that this Bill would be a good opportunity to review the 
situation for enabling users of the civil court system to raise a judicial complaint.  
Consideration to improve the process for making judicial complaints and 
strengthening the role of the Judicial Complaints Reviewer under Chapter 2 of the 
Bill. 

 
IT 
 
45. There are significant improvements to IT systems which are needed to fully 
support this Bill and the provisions it contains.  This is in relation to both operational 
aspects and the oversight of the civil court system.  Case management, submission 
of documents, video conferencing and access to information are key operational 
issues where improved IT will signal vast improvements.  In terms of oversight, 
improvements to IT systems should enable more structured analysis of case types, 
representation type (lay rep/solicitor/party litigant) and the route which has led a user 
to the court – ie have they sought advice/been referred? 

 
46. CAS appreciate that much of this work is being taken forward by the Scottish 
Government in the Justice Digital Strategy but we would stress the importance of this 
strategy as strategically key in the development of the best civil justice system 
possible. 

 
Lauren Wood, Policy Officer 
14 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Supplementary written submission from Citizens Advice Scotland 
 
The benefits of advice in courts  
 
Introduction 
 

Court can be a daunting environment – the complex forms, the buildings and 
courtrooms, the language used and the proceedings themselves are alien to most.  
This can cause users considerable anxiety: 

‘I was actually shaking to be quite honest with you….What was going to 
happen to me, was I going to go to jail?...I was sitting outside the court 
room and I was biting my nails…and I was actually crying…. Nobody had 
said what would happen to me’1  

(court user in a housing action) 
 
Across Scotland, advice and support is offered to users of the court system by the 
Citizens Advice Service – primarily through funded projects which focus on courts 
but also through advice given by the Citizens Advice Bureau (CAB) offices 
themselves.  In 2012/2013, bureaux represented clients in over 11,000 civil court 
and tribunal cases but – as outlined below – the number of clients they advise and 
support through the process is far higher. 
 
While some clients rely on the support which a CAB or project can offer to lead them 
through the process, other more confident users may only seek advice to guide 
them.  There is no „one size fits all‟ model for advice, and it is important that different 
options are available which can be accessed by clients for the level of help they 
need and at the stage of the process they need it. 
 
It is also important to note that the projects attached to bureaux have developed 
individually and as such, no two court-related advice projects are the same.  The 
projects are not always physically based in a court building, and they do not all offer 
advice and support on the same topics: some deal with housing, some small claims, 
and some will cover everything.2  The thing they all have in common at their core, 
however, is ensuring access to justice for clients. 
 
Pre-court advice 
 

In some cases clients will be referred by the main CAB and in others clients may 
self-refer to court-advice services for advice.  The pre-court stage is a key 
opportunity to improve the overall experience for the client and, if required, the court.  
 

                                                           
1
 Consumer Focus Scotland/Scottish Legal Aid Board, „The Views and Experiences of Civil Sheriff 

Court Users‟ from 2009 available at http://www.consumerfocus.org.uk/scotland/files/2010/10/Court-
Users-Research-Final-Ipsos-MORI-report.pdf 
2
 The projects may also refer to themselves by different names – for example some will use the 

terminology „In Court Advice Project‟ (ICAP) while some will use „Lay Representation Project‟ 
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This stage may involve: 

 Advice: 
o What a potential claim might involve (process, costs, etc) and 

highlighting options to a client – emphasising that court is only an 
option 

o Advice on the merits of a case and whether a claim has a legal 
basis to proceed  

o Advice on what evidence would be needed so a client can gather 
this prior to raising an action 

o Help with defending an action raised against a client 

 Negotiation on behalf of the pursuer with the aim of settlement 

 Help with processes e.g. completing forms/identifying or outlining 
arguments 

 
In practical terms, one of the most significant benefits of advice at this stage is the 
opportunity for negotiation.  In many cases, this can stop a claim before it escalates 
into the court.  This prevention is a crucial element in ensuring cases are addressed 
proportionately – cases which need not be before a court are solved outside court 
process and clients experience a quicker, cheaper and less daunting situation: 
 

An East of Scotland CAB reports of a client who was referred to the in-
court advice project by a generalist adviser in the CAB.  The client had 
bought a mobility scooter which had subsequently broken down.  The 
client was an elderly gentleman and relied upon the scooter to get about.  
The sellers refused to take responsibility for it despite the scooter having a 
two year warranty.  The client had written to the sellers several times 
himself threatening court action, and the bureau had written on the client‟s 
behalf too but all to no avail.  As such, the client came to the ICAP seeking 
to raise an action.  First the ICAP tried to negotiate and, after their 
intervention, the sellers agreed to repair the scooter at no cost to the 
client.  This was a positive result for the client which saved him 
considerable cost and time.  It also saved court time. 

 
When preventative action can be taken and is successful, there are all round 
benefits for both client and court.  Preventative negotiation does not always produce 
positive outcomes however.  The pre-court stage of the process is also crucial in 
managing the expectations of the client in what they might achieve from the process, 
the costs involved and the timescale ahead as well as helping clients to frame their 
argument in legal terms.   
 
The focus of court process is the law and even at the lowest tier of process, sheriffs 
still expect party litigants to understand how the law operates.  The motivation of the 
court user however revolves around the problem they have experienced and it is 
difficult for a user to separate the strictly legal parts of an issue from the interrelated 
aspects which are not legal.  Although there is guidance on Small Claims/Summary 
Cause Summons on Scottish Court Service website clients often struggle to draft the 
summons or fully understand court process.  A key element to the progression of, 
and sometimes success of, a case is in helping a client to draft and submit clear and 
concise documents: 
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A West of Scotland CAB reports of a client who was referred to the 
service with an ongoing issue against a local trader for the supply of goods 
and services, namely building work and landscaping in her garden.  After 
the work was completed, the client complained that it was not done to a 
satisfactory standard, but the trader refused to rectify the matter, so the 
client went to local Trading Standards and asked them to intervene.  The 
trader failed to respond to their correspondence, so was referred to this 
service to raise a small claim.  The parties were offered the option of 
mediation, but the trader again refused to cooperate.  The service 
attempted to communicate with the trader but this was unsuccessful and 
the client was assisted to draft and submit a small claims summons which 
identified the legal basis for her claim.   
 
The trader responded informing the matter would be defended, so the 
client was given advice on each stage of the proceedings at the relevant 
point in the process (hearing; submission of evidence; hearing on 
evidence) and advised on how to prepare and present a claim (including 
advice on the court personnel and processes).  The client was successful 
in the end and was assisted by the service to serve the extracted decree 
on the trader in order to obtain the sum sued plus any expenses and 
interest applied.   

 
The court receives appropriate documentation which focuses on the relevant (legal) 
aspects of a problem while the client knows what to expect and the likely outcomes 
of an action.  Even where an action is likely not to result in payment of decree 
granted, it is important to give clients the chance to make an informed decision about 
pursuing court action: 
 

A South of Scotland CAB reports of a client who was referred by a 
Sheriff clerk.  The client had engaged a decorator to carry out work at her 
home but the work was not up to standard and the decorator would not 
return to rectify the problems.  The project explained the process of taking 
out a small claim plus the costs involved.  The client was advised that 
even if she was successful in her case there was no guarantee that she 
would receive payment after we carried out some research and found out 
that the decorator had several outstanding claims against him.  He 
appeared to be notorious in the area, had no assets, was self-employed 
and his van was worth very little.  The adviser explained to client the 
difficulty she may experience in collecting her money if she won the case, 
but the client was adamant that she wanted to proceed.  The Project 
assisted the client in preparing and lodging her claim to which the 
decorator did not respond.  A Decree was granted in chambers.  The client 
did not pursue diligence, and said it was enough that she had obtained 
decree. 

  
Assistance at the pre-court stage produces clear benefits for both the client and the 
court.  In facilitating early settlement, court time can be saved.  When this does not 
happen, the advice and support in drafting documents is crucial in producing clear 
and concise legal arguments and preparing clients for the processes ahead. 
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Advice at the doors of court and representation 
While some clients engage with available services at an early stage, there are some 
who will engage at the doors of court.  As such, the typical features of this stage of 
advice share some hallmarks with the pre-court advice stage but with an added 
element of immediacy: 
 

 Advice: 
o What the coming hearing will involve – for example advising clients 

that a first hearing is not a hearing on evidence, and the case will 
not be resolved at first hearing if it is being defended.  Court users 
are not often aware of this and expect full resolution that day 

o What argument (if any) the Sheriff needs to hear – helping a client 
to present a coherent and relevant case 

o Practicalities like where to stand/when the case might be called/that 
other cases will be in the same court 

 Lay Representation 

 Enter discussions/negotiations with representatives on the other side to 
assess what issues can be agreed or possible options for settlement 

 Moral Support 
 
For court users, the point of being in court with a case due to call imminently often 
brings the full realisation of their situation.  Small details like where to stand when 
their case is called can be totally alien and make the experience terrifying, especially 
when a user has not previously engaged with advice or support services.  Advice at 
the doors of court can make a massive difference to the experience of court a user 
has: 
 

An Central Scotland CAB reports of a client who is a 36 year old single 
parent who works part time and is the main carer for her disabled child.  
The In-Court Adviser met the client at the doors of the court prior to her 
hearing to recall decree against her.  The client‟s former landlord raised an 
action for payment of money regarding rent arrears and damage to the 
property.  The client was extremely nervous and tearful as the experience 
of being at court was very daunting for her and reminded her of the last 
time she appeared at court, which was in a domestic abuse case.  Advice 
was provided to the client about the court process and specifically what 
would happen at first hearing and the length of time it could take. 
 
Representation was provided for the client as she was particularly anxious 
about the whole process.  Decree was recalled and the case was 
continued for defences to be submitted.  The ICAP assisted the client with 
drafting and submitting her defence to the court.  A payment agreement 
was negotiated with the landlord and the amount claimed was reduced by 
£124.72. The client was relieved that an agreement had been reached and 
she could now move on. 

 
While there is clear benefit to the client in being supported through the process, 
there is also benefit to the court.  The Sheriff is presented with a relevant and 
coherent account of the information they need during the stage of hearing before 

647



5 

them.  This is a huge strength of the lay representation offered through bureaux in 
these court projects facilitating a smoother process all round. 
 
It is not always the case that representation will be needed however and the projects 
acknowledge and support this.  In many cases advice is given about the process and 
the relevant points to outline and the client will then represent themselves at the 
hearing.  In these cases the Sheriff may not know of the adviser‟s involvement but 
their intervention has made a marked difference to the presentation of the case. 
 
The work of the CAB in court advice is clearly welcomed and valued by Sheriffs – in 
some cases where a client has not had a chance to engage before their case is 
called, a Sheriff will re-call a case later in the roll to allow time for advice to be given: 
 

An East of Scotland CAB reports of a client who the court adviser met in court.  
The client was being sued for £250 in relation to a road tax disc.  The client 
(defender) had sold a car to the pursuers who said that a renewed tax disc was 
part of the contract in buying the car.  The sheriff suggested they speak to the 
court adviser and re-called the case later in the roll to give the parties time for 
this. In the intervening time, the adviser managed to resolve the issue, and when 
case called again she appeared for both parties which allowed the action to be 
dismissed.  The Sheriff thanked the adviser for her help.  Court time was saved 
by streamlining the process and the need for proof diet was negated. 

 
At the doors of court what is done both in front of the Sheriff and behind the scenes 
is crucial to the effective operation of the court and, most importantly, the client. 
Beyond court proceedings 
Court proceedings are not necessarily the end of the journey for a court user.  There 
is an element of work to be undertaken in supporting a user towards the end of their 
journey: 
 

 Advice: 
o immediately after a case to give the client some context as to how the 

case went (eg although that was short it was quite a normal hearing…) 
o on what to do next – for example how to enforce a decree 

 Offer further involvement if the case is ongoing: 
o Drafting defences 
o Preparation for proof hearing 
o Research 
o Negotiation 

 Referral to the main body of a CAB for generalist advice to help solve non-
legal elements of an issue 

 
Much of the work undertaken when beyond initial court proceedings is cyclical with 
pre-court advice.  However, there are practical interventions which may happen after 
each court hearing: 
 

A Central Scotland CAB reports of a client who was appearing in court at 
a first hearing in a small claims case.  Before the case the adviser met the 
client and outlined what would happen at this hearing and that the case 
would not be resolved that day.  The client was also advised which side of 
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the court to stand on and which key points to highlight to the Sheriff.  After 
the client‟s case was called, the adviser followed the client out of court to 
advise him of next steps.  The adviser was also able to confirm that the 
hearing had gone quite normally, as the client was concerned that his time 
had been so short.   
 
A date had been set for a proof which the client had not written down as 
he assumed this would be sent to him in a letter.  The court adviser 
pointed out that this was not the case, there would not be a letter from the 
court.  The court adviser had noted the date so gave this to the client and 
made an appointment for the client to come for further advice before the 
proof. 

 
When cases are ongoing there is a continuing body of preparation work for 
processes which lie ahead.  However, towards the end of a user‟s journey there is 
work which may be undertaken to help a client achieve closure with proceedings or, 
potentially, awards.  For example, advice on how to enforce a decree is commonly 
asked for in relation to court and also tribunal proceedings.  The court adviser may 
also, when necessary, work with other branches of their CAB to solve the non-legal 
elements which have arisen for the client in conjunction with the legal aspects: 
 

A South of Scotland CAB reports of a client who has arranged a 
payment plan with their landlord after the landlord raised an action for 
eviction because of arrears.   The court adviser has assisted the client in 
the legal aspects of their case but it has become clear that the reason for 
arrears was related to payday loan debt.  There are also potentially issues 
with the client not receiving the benefits he is entitled to.  The client has 
been referred to the CAB for money and benefits advice.  This should 
ensure the payment plan is kept. 
 

Lord Gill’s recommendation and the views of CAS 
 

The Gill Review considered that “in-court advice services make a useful contribution 
to improving access to justice for those who are able to make use of their services.”  
Gill recommended that  “…such services should be developed and extended.”   
 
Citizens Advice Scotland fully support this recommendation.  In relation to pre-court 
advice, we would strongly recommend that funding is made available for the 
development of these services in areas where there is not a court or where courts 
are due to close.  Pre-court advice offers many benefits: the very real possibility of 
negotiation leading to settlement; clients knowing what to expect from the process in 
terms of cost and time; the drafting of clear, competent and legally-focused 
arguments for the court.  This advice does not have to be attached to a physical 
court building yet makes a positive difference for both the court and the client.  CAS 
feel strongly that options should be explored to expand the benefits of funded pre-
court advice to areas where there is not a court. 
 
Where there is a court, CAS believes that there should be a consistent availability of 
funded in-court advice.  In-court advice and representation offer benefits which are 
much wider than perhaps they are traditionally understood to offer.  The service is 
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variable however.  The Sheriffdom in which you live can make a big difference to the 
service you may be able to access and CAS would recommend strongly that there 
should be a service attached to each court – with links to the pre-court stage of 
advice in the wider geography of Scotland – to provide a consistent service wherever 
you live. 
 
Citizens Advice Scotland 
17 April 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Clan Childlaw 
 
Clan childlaw offers a unique legal advocacy service to children and young people 
within Edinburgh and the Lothians and Glasgow. We aim to make the law more 
accessible to children and young people, including the most vulnerable in our society, 
by providing free, specialist legal advice and representation at a place suitable to 
them at the time that they need it. Children’s rights are central to our work. 
 
Summary Sheriffs (sections 43 and 44 and part 1, chapter 2) 
 
We welcome the provisions of section 34 to 37 of the Bill, giving effect to Lord 
Gill’s recommendations to introduce a system of specialist sheriffs. We also 
welcome moves to reduce delays in civil business in Sheriff Courts.  However, we 
have concerns about the p roposed  introduction of “summary” sheriffs, with c ivil 
jurisdiction only over the matters listed in schedule 1. These include: family 
proceedings; children’s hearings proceedings; forced marriage proceedings; certain 
domestic abuse proceedings; and adoption proceedings. The Gill review 
recommended a new judicial office of “district judge” (recommendation 37), with a 
narrower jurisdiction (recommendation 39). 
 
According to the Policy Memorandum: “The rationale for the introduction of 
summary sheriffs is that they should undertake work in the sheriff court to relieve 
sheriffs of the burden of dealing with the more routine, low value civil cases and to 
thus permit sheriffs to be available for more complex casework.” (paragraph 107) 
 
Whilst  we  acknowledge  that  there  may  be  casework  falling  within  the  civil  
proceedings  over  which  the summary sheriff will have jurisdiction which may be 
regarded as “routine” and “low value”, it is unfortunate to categorise many of the 
proceedings listed in this way. The proceedings listed in schedule 1 are likely to 
raise matters of significance for the parties involved, and often raise complex legal 
issues. Examples include: 
 

• the interface between the court and the children’s hearing in adoption and 
permanence proceedings; 

 
• the impact of delay in family proceedings on the child concerned; 

 
• the extent to which it may be appropriate for a decision to be taken in 

a children’s hearing in the absence of the child concerned; 
 

• who might be “deemed” a relevant person in children’s hearings proceedings; 
 

• issues around sibling contact. 
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These cases often give rise to consideration of important human rights issues, for 
example the right to a fair hearing and the right to respect for private and family 
life. Such proceedings can be legally complex, and give rise to the need to handle 
issues very sensitively, with sufficient understanding of the vulnerabilities of those 
involved. 
 
Against that background, we suggest that, rather than having a separate category 
of summary sheriff for such civil cases, it would be preferable to concentrate on 
the introduction of specialist sheriffs as envisaged by sections 34 to 37. It seems 
to us that there is a significant risk that the introduction of summary sheriffs for the 
proceedings listed in schedule 1 will lead to a perception that justice for litigants 
in these categories of cases will be downgraded. 
 
Exclusive Competence 
(section 39) 
 
We note that the sheriff court will not have exclusive competence in family actions 
unless the only order sought in the proceedings is an order for payment of aliment.  
It follows, therefore, that the Court of Session will retain concurrent jurisdiction in 
family actions in which orders relating to the contact or residence of children are 
sought, or in which other orders relating 
to children are sought. 
 
In defended family actions in the sheriff court, there is specific provision for “Child 
Welfare Hearings” where orders under section 11 of the Children (Scotland) Act 
1995 are sought, or in any other circumstances the sheriff considers that a child 
welfare hearing should be fixed1. The rules provide that: “All parties (including a 
child who has indicated his wish to attend) shall, except on cause shown, attend the 
child welfare hearing personally.” The purpose of the hearing “is to allow the sheriff 
to identify the issues in relation to the child that are in dispute, and to seek to 
secure the expeditious resolution of such disputes by ascertaining from the parties 
what  these  matters  are  and  any  information  relevant  to  that  dispute  and  its  
resolution.”2   At present, no equivalent provision exists in the Court of Session. 
 
If the Court of Session is to retain concurrent jurisdiction with the sheriff court in 
family actions involving children,  we  would  like  to  see  the  introduction  of  child  
welfare  hearings  in  the  Court  of  Session.  In our experience, such hearings do 
assist in the focusing of issues and in minimising undue delay. In the Supreme 
Court, in the case of B v G [2012] UKSC 21, Lord Reed observed that the length 
of time the court proceedings had taken overall, not just the very long proof, had 
“overshadowed the life of this young child, perpetuating and deepening the conflict 
between his parents which has caused him such distress”. Commenting further: 
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“There is no need for a dispute over contact to take so long to resolve. It did so in 
this case only because the court allowed the parties to determine the rate of 
progress. The duty to avoid undue delay in the determination of disputes of this 
nature, in order to comply with the obligations imposed by Article 8 of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms, has 
been made clear many times by the European Court of Human Rights. … … [U]ndue 
delay in such proceedings may have irreversible effects upon the child… … [T]he 
principle is obvious, and is amply demonstrated by the present case.” 
 
Judicial Review (section 85) 
 
Three months is an unworkably short timescale for our client group. Any legal aid 
application is likely to draw matters out.  Over  80%  of  our clients  are  looked  
after  children,  many  in secure  accommodation.  They  are already likely to 
experience disadvantage in seeking legal redress, as they are often under informed 
as to their rights, and under supported in vindicating them, compared to their non-
looked after peers. To advise and represent them properly can take time and several 
visits. To impose such a short timescale would operate as a further significant barrier 
to their accessing justice. 
 
Legal aid for children has already been significantly cut since January 2011.3 
Details of the resources of persons with an obligation to aliment the child will be 
required. Legal Aid for judicial review proceedings will not necessarily be made 
available. If there is a “wider public interest”, it may be necessary to gather and 
submit detailed and accurate information about a variety of matters, including the 
value of the claim, the likely case costs, details of others with a joint or the same 
interest as the applicant, and information as to prejudice to the applicant were legal 
aid to be refused.4   All of these matters make it difficult to apply for legal aid 
within a three month period, let alone to raise proceedings. 
 
We recognise that there may be a public interest in challenges being made promptly 
and resolved quickly. However, in our view such interest must be weighed against 
the interests of the individual who needs recourse to the courts to seek resolution. 
We consider a time limit of a minimum of one year is necessary to maintain a fair 
balance of the public and individual interests, allowing vulnerable citizens access to 
justice. 
 
Clan Childlaw 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Clydeside Action on Asbestos 
 
“In our view, the Court of Session should deal only with most complex and important 
cases and that most routine litigation should be conducted in the Sheriff Court.” 
 

Gill Report 
September 2009 

 
 Our members’ cases must fall into the definition of “the most complex and 

important cases” and must remain within the Court of Session. 
 Our members must have a fighting chance against the deep pockets of the 

insurance industry which has done so much to deny them compensation over 
the past 20 years and continues to do so. 

 Our members must have as much certainty and consistency that a legal 
system can offer. 

 Our members must have access to experienced Advocates and Solicitor 
Advocates who have knowledge of this specialised area of Law. 

 Our members must have swift access to justice at the highest level. 
 
Clydeside Action on Asbestos is gravely concerned that the Civil Court reforms 
proposed in the Courts Reform Bill fail to address the specific difficulties raised by 
asbestos cases. 
 
Approximately 95% of our members’ cases will have a value of less than £150,000.  
Regardless of value, the complexities are significant.  Regardless of value, our 
members are elderly and suffering the effects of their asbestos related condition, 
with many facing a reduced life expectancy. 
 
This submission seeks to highlight the complexities of asbestos related claims and 
the persistent efforts of the insurance industry to avoid liability.   Asbestos related 
claims have generated an astonishing level of Supreme Court involvement which 
shows just how difficult the issues can be.   There has also been significant 
legislation produced by both Westminster and Holyrood Governments, much of 
which seeks to improve the compensation available to those diagnosed with these 
dreadful diseases.   
 
The following are some of the complex issues raised by asbestos related disease 
cases: 
 
1. Employment History 
 
The nature of these diseases means that the people affected were exposed to 
asbestos many years ago.  Their memory of those days can be fading and there is 
little by way of documentary evidence prior to 1962.  This can cause evidential 
problems in civil claims.   
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2. Employers’ Liability Insurance 
 
Often, the employer who exposed the victim to asbestos is no longer in existence.  If 
employers’ liability insurance cannot be traced for the exact period when the victim 
was working there, then there is no hope of compensation in relation to that 
exposure.  Insurance records are scanty and employers’ liability insurance was not 
compulsory until 1972.   
 
3. Divisible Conditions 
 
Many of the asbestos related conditions are considered to be “divisible”.  This means 
that the compensation is apportioned between the various employers who exposed 
the victim to asbestos.  The various Defenders will spend significant amounts of time 
disputing the level of their respective shares which causes considerable delay in the 
resolution of the claims.  In combination with the problems surrounding employers’ 
liability insurance, this can also result in greatly reduced levels of compensation.   
 
4. Medical diagnosis 
 
Diagnosis of asbestos related conditions is not always straightforward.  Conditions 
such as pleural thickening and asbestosis can mimic other lung related disorders 
and there is frequently dispute between the medical experts as to diagnosis as well 
as the level of disability the asbestos related condition might be causing.  
 
5. Causation 
 
The most striking example of legal causation causing difficulties in asbestos related 
cases is in relation to asbestos related lung cancer.  The medical evidence is highly 
complex and the legal approach is constantly developing.  The victims are gravely ill 
and need swift resolution of their claims.  
 
6. Knowledge 
 
The dangers of asbestos have been known for decades however, the level of 
knowledge of the dangers increased significantly between 1945 and the present day.  
The issue of negligence is therefore an ever moving target and a fertile ground for 
dispute. 
 
7. Provisional/Full & Final 
 
The majority of asbestos victims are given the opportunity to settle their case on 
either a provisional or full and final basis.  This is not an automatic right and falls 
ultimately to be determined by the Court, dependant on medical evidence of the 
likelihood of a worsening in the individual’s condition.  This can be an exceptionally 
difficult area on which to give advice and the medical evidence can be exceptionally 
complex.  Additional difficulties arise with provisional settlement because of a 
requirement for insurance which is not always in place given the historical nature of 
the exposure.   
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8. Time-bar 
 
Time-bar is proving an increasingly difficult area in asbestos disease cases.  
Following the decision of the Court of Session in a case called Aitchison –v- 
Glasgow City Council, if someone has decided for whatever reason not to make a 
claim for say pleural plaques and then more than 3 years later develops 
mesothelioma, they will be considered to be out of time. This is an utter travesty, 
particularly given that mesothelioma is an entirely different disease from pleural 
plaques.  Unfortunately, the Scottish Government’s recent Bill on limitation has failed 
to address this issue.  Victims are now reliant on the discretion of the Court being 
exercised to allow their claims to continue.  Most of the case authorities are from the 
Court of Session which will bind a Sheriff Court and most of the case authorities are 
not in favour of the claimants.  If time-bar is an issue in cases before a Sheriff then it 
seems increasingly likely that Appeals will be required until the matter is resolved.   
 
The following are some of the attempts which have been made by the insurance 
industry to avoid payment of compensation over recent years.  Note should be taken 
of how many issues were only finally resolved by the Supreme Court or through 
legislation.   Hundreds of victims were kept waiting each time a new barrier went up.  
The legal disputes have been complex and novel. 
 

2002 Fairchild -v- Glenhaven 
Funeral Services Ltd 

Attempt to deny compensation to 
mesothelioma victims on the basis that the 
exact asbestos fibre which caused the 
mesothelioma could not be identified.  House 
of Lords rejected this argument 

2006 Barker -v- Corus (UK) Ltd 

Attempt to find each employer responsible for 
only their share of exposure in mesothelioma 
case.  House of Lords upheld this argument.  
Intervention from the Westminster 
Government reversed it.  

2007 Rothwell -v- Chemical 
Insulating Company Ltd 

Attempt to deny compensation to those with 
pleural plaques.  House of Lords upheld this 
argument.  

2010 Aitchison -v- Glasgow City 
Council 

Child abuse case resulting in significant 
difficulties for time-bar in asbestos related 
disease.  

2011 
Axa General Insurance 
Limited & Others -v- The 
Lord Advocate & Others  

Judicial Review of the Scottish Parliament's 
legislation reinstating the right of 
compensation to those with pleural plaques.  
Judicial Review upheld in favour of the 
Scottish Parliament by the Supreme Court.  

2011 

Sienkiewicz -v- Greif                       
Nowsley Metropolitan 
Borough Council -v- 
Wilmore 

Attempt to deny compensation to 
mesothelioma victims where their exposure to 
asbestos had been light and intermittent.  
Supreme Court rejected this argument. 

2012 

Bavaird -v- South 
Lanarkshire Council                                             
Anton -v- South 
Lanarkshire Council                                       

Attempts by local authorities to avoid liability 
on the basis that they did not take over the 
rights and liabilities of previous local 
government entities.  Inner House of the 
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Court of Session found against this argument. 

2012 
Durham -v- BAI (in Run off) 
Limited (The Trigger 
Litigation) 

Attempt to avoid insurance liability where the 
disease did not become apparent until a later 
date.  Supreme Court found that the 
employers' liability insurer at the time of the 
exposure must pay the compensation. 

2013 IEG -v- Zurich 

Inter-insurer dispute as to which insurer 
should pay where only part cover during 
dates of exposure.  Delaying settlement of 
many cases.   

 
The following is legislation which has arisen after campaigning by Clydeside Action 
on Asbestos to improve the rights of asbestos victims in Scotland.   
 
Compensation Act 2006 
 
A UK wide act to allow that where one party is found to have materially contributed to 
the risk of another contracting mesothelioma, then that party could be held liable in 
full for the relevant compensation. 
 
Family Law (Scotland) Act 2006 
 
An act which extended the range of relatives who could claim in fatal cases, of 
significant relevance in asbestos claims. 
 
Rights of Relatives to Damages (Mesothelioma) Scotland Act 2007 
 
An act which enables mesothelioma victims to settle their claims in life and still 
preserves the rights of their family to make claims on their death from mesothelioma.  
Previously, if the victor were to settle his or her claim in life then the rights of the 
family members were lost. 
 
Damages (Asbestos Related Conditions) (Scotland) 2009  
 
An action reinstate the action ability of asbestos related pleural plaques and other 
symptomless asbestos related conditions following the decision in Rothwell (see 
above).  
 
Damages (Scotland) Act 2011 
 
An Act which sought to simplify the calculation of financial losses in fatal cases and 
to speed up the process overall of obtaining compensation.   
 
It is worth mentioning at this stage that in mesothelioma cases it is likely often to be 
the case that the individual’s claim is worth less than £150,000.  The victim’s claim is 
likely to be worth less than £150,000.  If the victim where to die and his family claims 
were added to his own, then the value of the case is likely to exceed £150,000.  In 
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order to secure representation by Counsel and to ensure that the case is heard in 
the Court of Session, the victim may need to make a decision on settling his case in 
life or waiting until he dies.  This invidious choice is one which we successfully 
eradicated in Scotland through the 2007 Act.  It seems to us it would be a tragedy 
should this choice be presented to dying victims yet again. 
 
We understand that claimants will be able to request that their case be considered 
for remit to the Court of Session but for that to happen the Sheriff will have to 
concede that he or she is unable to deal with it.  With the greatest of respect to 
Sheriffs we consider this would be a difficult decision to make.  The Court of Session 
will also then have to agree to accept the case.  This will all take time and money, of 
which our members have neither.  Very few qualify for Legal Aid and their cases are 
taken on on a no win no fee basis which means that they might end up paying some 
of their legal fees out of their compensation. 
 
We further consider that our members must have automatic access to Advocates 
and Solicitor Advocates in order to match the firepower of the insurers who have 
deep pockets and will ensure that they have the best representation they can buy.  
These cases are so specialised that expert lawyers are needed to ensure the best 
arguments are made before the Court.  If sanction to pay the Advocates’ fees is not 
automatic, our members will be facing the prospect of paying out of their 
compensation to secure an even playing field. 
 
Conclusion 
 
The Court of Session serves our members sufficiently and justly.  Those dying of 
mesothelioma can get a Hearing within a couple of months of going to Court.  Those 
with other conditions are secure in the knowledge that they have the best 
representation before the best Judges available and that they will get a Hearing of 
sufficient length within less than a year of raising their case.   
 
We welcome this opportunity to raise our concerns with the Justice Committee and 
trust that the Committee will recognise that all that has been achieved by the 
Scottish Parliament for the victims of asbestos is at real risk of being undermined 
should these proposals go through as they presently stand.  
 
Clydeside Action on Asbestos 
10 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Compass Chambers 
 
1. The proposed increase in the exclusive competence (privative 
jurisdiction) of the sheriff court from £5,000 to £150,000 
 
Although we have no difficulty with the general proposition that the exclusive 
competence should be increased, there are a number of fundamental objections with 
the current proposals: 
 
1) The level. 
The figure of £150,000 is far too high, particularly in the context of personal injury 
claims.  To some well-paid people £150,000 might not be a particularly high sum of 
money, but to most working people in Scotland it is a fortune.  To put this in 
perspective, research released by Aviva Insurance on 30 May 2012 has shown that 
the average life savings for most families is £1,128, with 24% having no savings at 
all (http://www.aviva.co.uk/media-centre/story/16936/family-incomes-rise-and-
savings-grow-but-so-do-deb/). 
 
According to the Office for National Statistics publication “Measuring National Well-
being – Personal Finance 2012”, the median household income is £419 a week 
(£21,788 a year) or £359 a week after housing costs (£18,688 a year). 
 
It is important to remember that litigants in Scotland have always had the right to 
bring their claim in the Court of Session, which includes automatic sanction for the 
employment of counsel (see further below).  Raising the exclusive jurisdiction by a 
factor of 30 is going to remove that historic right in all but a handful of cases. 
 
In practical terms, an exclusive jurisdiction of £150,000 means that a parent whose 
child is killed by the fault of another will not have access to the Court of Session, nor 
to advice from counsel (see further below).  Unfortunately, it will also discriminate 
against the low paid, because it is less likely that their loss of earnings will bring the 
value of the claim over £150,000.  Since women are more likely to work part-time or 
in less well paid jobs, this will have a discriminatory effect. 
 
This then raises the question as to the methodology used in fixing on £150,000 as 
the limit for the exclusive jurisdiction.  This is explained in Chapter 4 of the SCCR 
Report and is based on very limited data provided by one set of solicitors with strong 
connections to the insurance industry.  Indeed, footnote 19 specifically states that 
“The data provided should be treated with care… there is no guarantee that the 
cases handled by this respondent‟s firm are representative of the general population 
of personal injury actions proceeding in the Court of Session or the sheriff court”.  
Indeed, one might question why apparently low value claims are not being resolved 
quickly and cheaply by the firm in question – is it because they are less efficient than 
other firms in compromising claims, or is it because there is some legal or factual 
difficulty in the claims that make them difficult to settle? 
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Even if the data was more robust, there is a more fundamental difficulty with the 
methodology that has been applied to it.  This is because there has been a reliance 
on the sum sued for – which is a purely notional sum that often has no relation to the 
true value of the claim – as opposed to the settlement value, which is (or should be) 
the true value of the claim. 
 
When the settlement values are analysed, it becomes apparent that the costs 
become disproportionate for claims worth less than about £20,000.  That would 
indicate that the exclusive jurisdiction should be set at or around £20,000.  This is 
still a 400% increase on the existing level and would lead to a very substantial 
number of personal injury cases being removed from the Court of Session.  Even 
this level may be on the high side, given that the only reason why a £20,000 case 
would require significant resources to resolve would be because there was some 
legal or factual difficulty in the case. 
 
2) Equality of arms. 
The danger of a high privative jurisdiction is that it effectively excludes most 
members of the public from access to an independent referral bar.  This will not be a 
problem for insurance companies or rich individuals, but for most people access to 
an independent referral bar is only possible if the reasonable cost of that is 
recoverable from the wrongdoer.  The problem will be particularly acute for those 
living in remote or rural areas, where the local solicitor is unlikely to have any 
particular expertise in a specialist area such as personal injuries work.  Traditionally, 
such a person would have access to the expertise of specialist personal injury bar at 
no cost to the individual.   
 
Extra weight has been added to this consideration by the abolition in the Enterprise 
Act 2013 of the protection from health and safety legislation that has existed since 
Victorian times.  One of the unfortunate consequences of that Act is that employees 
injured at work can no longer rely on the extensive framework of statutory protection 
dating back to the Factories Act.  These proposals will mean that in most cases the 
employee will be refused the assistance of counsel in pursuing what is now a more 
difficult claim. 
 
3) How the privative jurisdiction is calculated. 
At present, the privative jurisdiction is calculated by reference to the apparent value 
of the claim at the time litigation is commenced (Coyle v William Fairey Installations 
Ltd 1991 SC 16).  However, in Chapter 4 of the SCCR Report, at paragraph 128, it is 
recommended that where the sum awarded is less than the privative jurisdiction 
(exclusive competence) then the general rule should be that expenses should be 
awarded on the sheriff court scale.  This would mean, for example, that in a case 
worth £200,000 where there was 50% contributory negligence, expenses would be 
awarded on the sheriff court scale.  An even starker example is a similar case where 
difficulties on liability mean that the pursuer accepts a discounted offer of £100,000 
to allow for the significant risks of losing the case altogether.  That pursuer would 
only be entitled to expenses at the sheriff court scale, whereas if liability was not in 
dispute (and so the case was simpler), he or she would be entitled to Court of 
Session expenses.  
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2. The proposed creation of “summary sheriffs” 
 
We are in favour of this proposal. 
 
3. The proposed Personal Injury Court 

 
We are in favour of this proposal subject to the following important considerations: 
 
1) The sheriff court in its current form is simply not equipped to deal with the 
influx of civil claims generally and personal injury claims in particular that will follow a 
significant increase in the privative jurisdiction.  At present litigants have a choice of 
whether to raise their claim in the Court of Session or the Sheriff Court.  The fact that 
they almost invariably choose the Court of Session over their local Sheriff Court 
demonstrates the inadequacies of the current set-up.  Hearings on evidence are 
usually set down for only one day, which is never enough to conclude the case.  
There are then continuations of the hearings that can last for months or even years.  
This is inconvenient for parties, witnesses, lawyers and the sheriff.  It is therefore 
essential that a specialist Personal Injury Court is set up before there is any increase 
in the privative jurisdiction. 
 
2) In order to succeed, it is essential that the Personal Injury Court is able to rely 
on the continuing assistance of an independent specialist personal injury bar.  At 
present, there is automatic sanction for counsel in the Court of Session and that 
should remain in the Personal Injury Court.  It is perhaps worth explaining at this 
stage the role that counsel currently play in personal injuries cases, since it is rather 
unusual.  When acting for pursuers, counsel almost invariably act on a “no win, no 
fee” basis with no uplift or “success fee”.  They are simply paid at the end of the case 
out of the money recovered from the wrongdoer.  It is generally accepted that 
recoverable fees are only about 2/3 of the costs actually incurred.  The end result is 
that counsel accept instructions on the basis that they will only be paid if they win the 
case; that if they are paid it may not be for many months and often years; and when 
they are paid it is unlikely that they will be paid in full.  We are not aware of any other 
trade or profession that works on such terms. 
 
It is now fairly unusual for personal injury claims to be funded by legal aid and even 
where they are, in the vast majority of cases the sums paid over by the Scottish 
Legal Aid Board are recovered in full from the defenders‟ insurers. 
 
As a result, counsel offer exceptional value for money that has meant the costs of 
litigating personal injuries cases in Scotland has been significantly lower than in 
England (although we are not aware of this having translated into lower insurance 
premiums for Scots).   
 
Counsel also offer an important role in weeding out weak cases, since they have an 
obvious self-interest in avoiding litigation for which they are unlikely to get paid.  This 
may well go some way to explaining why there has not been the problem with 
fabricated claims – particularly for whiplash injuries – that have been so controversial 
in England recently.   
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It is widely acknowledged that the system of personal injuries litigation in Scotland is 
effective and efficient.  This is recognised both in the Report of the Scottish Civil 
Review and also in the report Managing Procedure: Evaluation of New Rules for 
actions of damages for, or arising from, personal injuries in the Court of Session 
(Chapter 43).  As we understand it, the driver for change is not the service that is 
provided to those using the courts, but rather the administrative costs of having 
those actions within the Court of Session. Whether this does in fact result in any 
financial saving insofar as administrative costs are concerned is a separate matter. 
Suffice to say it explains the decision to move the business to a cheaper court, but 
does not explain the exclusion of counsel from the process.  Indeed, there is a 
certain irony in setting up a specialist court and then excluding specialist 
practitioners from appearing in it.   
 
The exclusion of counsel cannot be justified on cost grounds because personal injury 
litigation is almost entirely funded by the insurance industry with minimal cost to the 
public purse.  Very few cases are backed by legal aid and even where they are, the 
costs are usually recovered.  If a simple, low value claim is not resolved, that is 
because one or other party is acting unreasonably or without appropriate advice.  
This is precisely why it is important that both sides are properly represented and 
advised.  Top quality legal advice is, in the longer term, extremely cost efficient. 
 
When analysing the reasons for the success of procedure in the Court of Session 
(“Chapter 43 procedure”), we cannot improve on what was said at paragraph 11.82 
of the report Managing Procedure: Evaluation of New Rules for actions of damages 
for, or arising from, personal injuries in the Court of Session (Chapter 43) referred to 
above, our emphasis added: 
 
“11.82 The success of Chapter 43 in general, and of the Pre-trial Meeting in 
particular, was found to depend on the quality of relationships between the main 
practitioners. Because judicial case management played no central role in Chapter 
43, trust assumes a decisive role. As we have seen, case flow management requires 
that players play the same game and abide by the same rules, usually without the 
guidance or supervision of a referee. If they do not, then both parties will invariably 
arrive at the door of the court, having conformed to the requirements of the 
procedure but having successfully negotiated their way around those provisions that 
might expedite settlement. The number of main players in personal injury practice in 
the Court of Session is small. If members of this community abide by the same rules 
but are not playing the same game, their moves are at least predictable. Counsel 
may also play a role in moderating the adversarial position that agents take in 
personal injury actions and drawing both sides into a single community of 
practice, if not of interest. Whether the same conditions could obtain in the 
Sheriff Court is open to question.” 
 
It is perhaps significant that although Chapter 43 procedure has since been applied 
in the Sheriff Courts, this has not changed the current allocation of business between 
the Court of Session and the Sheriff Courts, suggesting that the author was correct 
in her prediction. 
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4. Judicial specialisation 
 
We are in favour of this proposal 
 
5. The proposed creation of a Sheriff Appeal Court 
 
We are in favour of this proposal 
 
6. Proposed changes to Judicial Review 
 
We do not agree with the introduction of a three month time limit for judicial review 
claims. We appreciate that such a limit applies in England. However, we consider 
that there is a real risk that such a proposal will result in a reduction in access to 
justice. Although there is provision for the court to extend the time limit where it 
considers it „equitable‟ to do so, there is considerable uncertainty about the 
circumstances where that would be appropriate. We would favour a slightly longer 
time limit of six months, with an equitable jurisdiction to extend that. We consider that 
would strike the correct balance between the rights of a person to challenge a 
decision affecting that person, and the need for certainty and finality in administrative 
decision-making. 
 
We consider that the proposal to obtain leave is a sensible and proportionate 
measure. We do, however, consider that it is important to allow the petitioner an oral 
hearing before any decision to refuse leave is taken. Particularly if a three month 
time limit is introduced, the time for investigation, collation of information, 
consideration of the law and the drafting of a petition would be very short. The 
opportunity to expand on the petition before a decision on leave is made would be 
reasonable and not unduly onerous on court time. The right to an oral hearing before 
a different Lord Ordinary if leave is refused is not satisfactory. It is highly likely that it 
would be more difficult to persuade the second Lord Ordinary that his fellow judge 
had made a mistake. 
 
7. The proposed “simple procedure” for cases worth £5,000 or less 
 
We do not have sufficient experience of such cases to be able to comment on this 
proposal. 
 
8. The proposed new procedures in relation to criminal and civil appeals 
 
We are in favour of these proposals. 
 
9. The proposed merger of the Tribunal Service and Scottish Court Service 
 
We have no comment to make on this proposal. 
 
Compass Chambers 
11 March 2014 

663



1 

Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Educational Institute of Scotland 
 
Introduction 
 
1. The Educational Institute of Scotland welcomes this opportunity to respond to 
Courts Reform (Scotland) Bill. The EIS is Scotland’s largest teaching union and 
represents around 55,000 teachers and lecturers (approximately 80% of the 
profession) across Scotland, in all sectors of education. 
 
The Bill and the Enterprise and Regulatory Reform Act 2013 
 
2. The current Bill, when taken in conjunction with Section 69 of the Enterprise 
and Regulatory Reform Act 2013, potentially will have a negative impact for 
members of the union.  Taken together, the Bill and the Act will reduce access to 
justice and could have a negative impact on the safety of members.  The effect of 
Section 69 of the Enterprise and Regulatory Reform Act 2013 is that employers will 
no longer be liable in the civil courts for the criminal offence of a breach of the Health 
and Safety at Work Act (HSWA) regulations.  As a result, workers who are injured as 
a consequence of an employer's breach of a statutory duty within HSWA regulations 
will be prevented from enforcing that breach.  In every case, rather than be able to 
rely on the breach of the regulations, the worker will have to prove the employer was 
negligent. 
 
3. It is our understanding that there will only be 2 specialist Sheriffs appointed to 
the specialist personal injury court in Scotland.  It is hard to see how the 2 specialist 
Sheriffs will be able to deal with the volume of cases which will be raised in the 
Sheriff Court if the level of £150,000 is maintained.  There is serious concern that 
members’ claims will be significantly prejudiced by delay and that expenses will 
increase if proofs require to be discharged due to the unavailability of one of the 
Sheriffs. More cases are potentially likely to run given the impact which Section 69 
will have with members having to pursue claims based only on breach of common 
law duty of care.   
 
No automatic right to instruct counsel 
 
4. The current Bill will increase the value of cases to be raised in the Court of 
Session from £5,000 to £150,000.  Where claims are to be pursued in the specialist 
Sheriff Court there will be no automatic right to instruct Counsel.  This could be to the 
detriment of EIS members.  The employers’ defenders are likely to instruct Counsel 
routinely to defend claims.  The EIS would wish to support members with the best 
legal representation available and this includes the right to instruct Counsel when 
appropriate.  If a Sheriff does not sanction the instruction of Counsel then the 
expense of Counsel being instructed on behalf of a member will not be recoverable 
from the defenders.  This will seriously impact on the fairness of the process.   
 
5. As the main teachers’ union in Scotland with a membership of fifty five 
thousand, there is a serious concern at the obstacles being placed in the way of 
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members in pursuing claims which they are fully entitled to do.  Members should not 
lose their rights to have their claims fully and properly presented in the appropriate 
Court and members must have the right to pursue claims with the benefit of 
instructing Counsel as otherwise there will be a lack of proportionality and members 
may then be disadvantaged. 
 
Lengthy delays 
 
6. The litigation process which is already lengthy will become an even longer, 
more convoluted process given the real prospect of the Sheriff Court being unable to 
cope with the volume of business thus causing more upset to members.  The current 
mechanism for pursuing claims under Chapter 43 at the Court of Session has been 
very successful and many members’ claims settle either at or shortly after the Pre-
Trial Meeting.  There is no need to change what is already an effective means of 
pursuing claims and anything to take its place must be as efficient and serve 
members as well as the current system.   
 
Exemption for cases involving disease 
 
7. Disease cases, such as mesothelioma, pleural plaques and other cases 
concerning occupational cancers, should be exempt from the proposed changes and 
should remain in the Court of Session.  Although the monetary value may be below 
the £150,000 in many of these cases, they are complicated cases nonetheless and 
often have specific difficulties on liability and causation.  These cases in particular 
need the input of both Solicitors and Counsel to ensure claims are properly pursued.  
To advise a member that Counsel cannot be instructed because a Sheriff has 
refused to grant sanction is inequitable and prejudicial.  These are the types of cases 
where a member should have Counsel instructed at the outset.   
 
Summary of concerns 
 
8. This Bill, if unamended, will 

 Reduce access to justice; 
 Have a negative impact on workers’ safety; and 
 Increase the damage to workers’ rights caused by Section 69 of the 

Enterprise and Regulatory Reform Act 2013. 
 
Necessary amendments 
 
9. This Bill should be amended to ensure 

 Victims of every workplace injury and disease are entitled to have their 
claims fully and properly presented in the appropriate Court; and 

 Victims of workplace accidents and disease have the automatic right to 
employ Counsel. 

 
Dave McGinty 
National Officer (Employment, Health and Safety) 
The Educational Institute of Scotland 
13 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Faculty of Advocates 
 
SUMMARY OF EVIDENCE  
 
1. The Faculty of Advocates supports proposals to improve the delivery of civil 
justice in the sheriff courts. In particular, the Faculty supports the proposals: (i) to 
create a new judicial office, the summary sheriff; and (ii) to support shrieval 
specialization.  
 
2. The Faculty does not support the proposals: (a) to increase the exclusive 
competence of the sheriff court to £150,000; and (b) to create a new sheriff appeal 
court.  
 
3. The proposal to increase the exclusive competence of the sheriff court to 
£150,000:- 

 represents an increase of 3000% 
 is five times the equivalent limit in Northern Ireland and three times the 

equivalent limit for personal injury claims in England and Wales 
 will remove choice from litigants;   
 will have the practical effect of undermining the right of litigants to instruct 

counsel; and 
 will have a significant adverse effect on the independent bar in Scotland.  

 
4. The Court of Session is, generally speaking, an effective forum for civil 
litigation. In particular the personal injury procedure operates well, with a minimum of 
judicial involvement and commercial litigants have available to them the Commercial 
Court. The increase in the exclusive competence of the sheriff court will remove from 
litigants across the board the choice of litigating in the Court of Session if they 
advance a financial claim for less than £150,000.  
 
5. Pursuers in personal injury actions in the Court of Session are often 
represented by counsel on a “no win no fee” basis. Those litigants obtain skilled 
representation at no charge to them. The involvement of counsel is one of the 
ingredients which has made the personal injury procedure in the Court of Session a 
success.  
 
6. The Faculty recognises the case for the creation of a national personal injury 
court in Edinburgh Sheriff Court but considers that the exclusive competence of that 
court proposed in the Bill is far too high. If the intention is to replicate the success of 
the personal injury procedure in the Court of Session, it will be essential that counsel 
can continue to be instructed by litigants on the same basis in the personal injury 
court.  
 
7. The key policy drivers for the proposed increase in the exclusive competence 
of the sheriff court relate to personal injury cases. There are relevant differences 
between personal injury actions and other types of action, and no reason why there 
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should not be different levels of exclusive competence. For example, it would be 
detrimental both to commercial litigants and to the development of the law if 
commercial litigants could not choose to bring a case to the Commercial Court if the 
case includes a financial claim for less than £150,000.  
 
8. The Scottish Court Service anticipates that sheriff court reform will be 
progressively introduced over a period ten years and will require capital investment. 
That suggests that it would be good policy to make a relatively modest increase in 
the exclusive competence of the sheriff court at this time and to review the position 
once sheriff court reform has progressed further.  
 
9. The creation of a sheriff appeal court along with the increase in the exclusive 
competence of the sheriff court will have undesirable structural consequences. In 
effect, there will be two national appeal courts. Significant classes of business will be 
dealt with almost exclusively within the sheriff court system.  
 
EVIDENCE  
 
The Faculty of Advocates   
 
1. The Faculty of Advocates is Scotland’s independent referral bar. It is also one 
of Scotland’s great national institutions. Before and since 1707, the Faculty has been 
central in developing and preserving Scots law as an independent legal system. Its 
members (including Sir Walter Scott and Robert Louis Stevenson) have contributed 
significantly to the Scottish Enlightenment and to Scottish culture generally. It was 
thanks to the donation by the Faculty of some 750,000 books that the National 
Library of Scotland was established in 1925.   
 
2. Today’s Faculty of Advocates is a centre of legal expertise and of excellence 
in advocacy. Advocates are available to give specialist legal advice to anyone who 
may require it, and to represent accused persons and litigants in any court or tribunal 
in Scotland. The existence of an independent bar accessible to every citizen is a key 
element of our constitutional democracy. Specifically it:-  

 
 promotes equal access to justice for all the people of Scotland; 
 allows access to a central Scottish bar for all Scots, regardless of where 

they live;  
 secures the quality of justice delivered in Scotland’s courts; and  
 enhances the reputation of Scotland and of Scots law abroad.  

 
3. The quality of the representation which litigants and accused persons have is 
no less important, in securing justice in the civil and criminal courts, than the quality 
of the judiciary. Judges can only adjudicate on the basis of the evidence led and the 
legal submissions made to them. If clients are to receive justice, they need to be 
represented by advocates who are trained and skilled in analysing the issues, in 
marshaling and presenting the evidence, and in advancing legal submissions. If the 
courts are to apply the law accurately to the facts, they need the assistance of skilled 
advocates, who have the time, skill and facilities to analyse the case fully and to 
undertake the necessary legal research.  
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4. The work of the professional advocate is not confined to appearing in Court. 
Typically, an advocate may be called upon to advise a pursuer or a defender on the 
potential merits of a claim, to identify the possible legal grounds of any action or 
defence, and to advise on the lines of inquiry and investigation which should be 
pursued in order to advance or resist the claim, as well as to appear in court to 
examine and cross-examine witnesses or to make legal submissions. Effective 
advocacy – and success or failure in a litigation - depends as much on all these 
steps as on the “day in court”. And advocates may also be instructed to give advice 
on matters which do not involved litigation.  

 
5. Advocacy is a specialist professional skill. To be equipped to represent a 
client effectively, a lawyer requires specialist training and the opportunity to build on 
that training with practical experience. The Faculty has led the way in specialist 
advocacy skills training. Lawyers who wish to become advocates undergo an 
intensive course of study and training specifically directed to the requirements of 
professional advocacy.  Practice at the independent referral bar enables advocates 
throughout their professional career to build on that training, devoting themselves to 
the practical demands of the profession of advocacy.  

 
6. Every advocate is – by reason of the cab-rank rule - available to be instructed 
by any litigant or accused person in any court or tribunal. Small firms of solicitors 
throughout Scotland can enhance the service which they provide to their clients by 
reason of their access to all the diverse talent at the bar. The most skilled and 
experienced advocate is available to be instructed on behalf of any client. 

 
The need for reform of the sheriff court  
 
7. Reform of the delivery of civil justice in the sheriff court is necessary. The 
sheriff court is often, at present, an unsatisfactory forum for contested cases of any 
complexity. Proceedings may be relatively “slow, inefficient, and expensive”. Parties 
may turn up for proof diets and be turned away because other business takes 
priority. Hearings may be set down for only one or two days and then have to be 
adjourned, sometimes more than once, with consequent inefficiencies and additional 
expense to the parties.  
 
8. The Faculty accordingly supports much of the Bill, including:  
 

(a) the proposal to create a new tier of judge to deal with summary cases; and  
 

(b) the proposals which are directed to creating a degree of shrieval 
specialism.  

 
9. The Faculty does not, however, support:  
 

(a) the proposal to increase the exclusive competence of the sheriff court to 
£150,000; or  

 
(b) the proposal to create a sheriff appeal court.  

 
10. The Scottish Court Service has stated that the proposed changes to the 
organization of the sheriff courts will be progressively introduced over a period of ten 
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years, being dependent on the process of retirement and recruitment of sheriffs and 
summary sheriffs, sufficient court capacity and the like1. The Court Service also 
recognizes that achievement of its longer terms vision for the sheriff courts will 
require significant future investment 2 . The proposal to increase the exclusive 
competence of the sheriff court to £150,000 - which will compel litigants who would 
currently prefer to litigate in the Court of Session to bring their cases in the sheriff 
court - should be assessed against a background: (i) that the sheriff court requires 
reform; but (ii) that reform is going to take a significant period of time. These 
considerations would suggest that any increase in the exclusive competence should 
initially be a relatively moderate one, with the possibility of reviewing the limit once 
the sheriff court reforms have progressed (albeit that, if those reforms work, litigants 
may vote with their feet).  
 
The proposal to increase the exclusive competence of the sheriff court to 
£150,000 
 
11. The Faculty does not support this proposal. It represents a 3000% increase in 
the exclusive competence of the sheriff court. It would be five times the equivalent 
figure which applies in Northern Ireland3. It would be three times the equivalent 
figure which applies to personal injury claims in England and Wales4.  
 
12. The proposal would deprive litigants of choice. It would, for example, deprive 
businesses of the ability to raise proceedings in Scotland’s national Commercial 
Court wherever the action includes a “claim of value” of up to £150,0005. It would, in 
practical terms, undermine the right of litigants to instruct counsel, favouring litigants 
who can afford to instruct counsel irrespective of the recoverability of counsel’s fees.  
 

13. The principal driver for the proposal relates to personal injury claims. The 
Faculty recognises the case for a national personal injury court in the sheriff 
court, but considers that the proposed exclusive competence of that court of 
£150,000 is far too high; and that the public interest strongly supports the 
continuing right of those who pursue such claims to instruct counsel.  

 
14. To the extent that the underlying policy is driven by the position in relation to 
personal injury cases, those concerns do not justify compelling litigants in other 

                                                        
1 Shaping Scotland’s Court Services, April 2013, p. 11.  
2 Ibid, p. 5.  
3 In Northern Ireland, claims for less than £30,000 must be brought in the County Court; but, on the 
other hand, claims for more than £30,000 must be brought in the High Court.  
4 As the Faculty understands it, the basic rule in England and Wales is that the County Court has 
exclusive jurisdiction in cases worth less than £25,000, but this is subject to exceptions. In the case of 
personal injury claims, the figure is £50,000. In other classes of case, where a claim for between 
£25,000 and £50,000 is raised in the High Court, that claim will be remitted to the County Court 
unless the case falls within a specialist list, such as a commercial case, a technology and construction 
case, a chancery case or an admiralty case.  
5 Clause 39, as currently drafted, would mean that any action with which the sheriff can deal and 
which includes a “claim of value” of up to £150,000 would have to be brought in the sheriff court even 
if it also includes other non-pecuniary claims. That is illogical. If a pursuer seeks only a non-financial 
order, the claim can be brought in the Court of Session. If the pursuer combines the same non-
financial order but also has a financial claim of up to £150,000, the action must be brought in the 
sheriff court. It is not unusual for actions to include both non-financial and financial claims. Sometimes 
the non-financial claim is the principal purpose of the action.  
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types of case to litigate in the sheriff court when they would prefer to litigate in the 
Court of Session. There is, for example, no evidence so far as the Faculty is aware 
that commercial litigants are choosing to litigate in the Court of Session 
inappropriately.  
 
15. The Faculty does not accept that financial claims of up to £150,000 are “low 
value” claims6. £150,000 is a substantial multiple of average annual earnings in 
Scotland. For most of the population of Scotland, and SMEs, a sum very much less 
than £150,000 would be regarded as a really significant sum. For most personal 
injury claimants, the prospect of an award of £15,000, let alone other sums up to 
£150,000, would be significant. For many SMEs, claims very much lower than 
£150,000 may be crucial for cash flow or other reasons.  

 
Loss of choice: the Court of Session is an effective forum   

 
16. Many litigants exercise the choice which is currently available to them to 
litigate in the Court of Session notwithstanding that they could also proceed in the 
sheriff court. They do so for a number of reasons, including: (i) the skill, experience 
and reputation of the judges of the Court of Session; (ii) the right to instruct counsel 
in the Court of Session; (iii) the procedures of the Court of Session; (iv) deficiencies 
in the way the sheriff court handles contested civil litigation; and (v) the centralization 
of business in one court, with consequent efficiencies.  

 
17. The Court of Session is, generally speaking, an effective forum. For example, 
as will be explained further below:-  
 

(a) Personal injury cases are dealt with effectively and efficiently under 
Chapter 43 procedure, with a minimum of active judicial involvement.  

 
(b) Commercial cases are dealt with effectively and efficiently in Scotland’s 

national Commercial Court. The judges of that Court are experienced in 
commercial cases, and apply procedures which are adapted to 
commercial needs.  

 
The success of these procedures in the Court of Session is, in significant part, 
attributable to the involvement of skilled advocates.  
 
18. If litigants who currently litigate in the Court of Session are compelled to 
litigate in the sheriff court, then under the current rules this would have a direct 
practical impact on the right of those litigants to instruct counsel.  A litigant in the 
Court of Session has the right to instruct counsel and, in the event of success, will 
generally recover the costs of doing so as part of an award of expenses. By contrast, 
in the sheriff court, although any litigant is free to instruct counsel, counsel’s fee will 
not be recoverable as part of an award of expenses unless the sheriff sanctions the 
instruction of counsel. This is a state of affairs which inhibits the instruction of 
counsel in the sheriff court. In a practical sense, unless the litigant is wealthy enough 
not to worry about whether counsel’s fees will be recoverable in the event of 

                                                        
6 Cf Policy Memorandum, para. 86.  
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success, the requirement for sanction of counsel discourages litigants from 
instructing counsel7.  
 
19. It is evident that key policy drivers for the proposal to increase the exclusive 
competence of the sheriff court relate to personal injury actions. There is a high 
volume of personal injury actions in the Court of Session at the lower end of the 
value scale. There are other important differences between personal injury actions 
and others: for example, in commercial actions whether in the Commercial Court or 
raised by ordinary procedure, a financial claim may be only one of several claims 
made in a single action8. Personal injury litigants are to have a national personal 
injury court. In these circumstances it would be appropriate to address personal 
injury actions separately from other classes of action.  
 
Personal injury litigation  
 
20. The pursuer in a personal injury case is typically an individual who has 
sustained an injury, whether at work or in other circumstances. He or she may have 
suffered and continue to suffer pain and suffering, discomfort and disability, and loss 
of earnings. The personal injury action is, in a well-founded case, that individual’s 
one chance to obtain appropriate redress for a wrong suffered. Skilled representation 
is required from the outset of the case: to identify the lines of investigation; to 
formulate the basis of the claim; and to conduct settlement negotiations9. It may be 
noted that the pursuer bears the onus of establishing legal fault on the part of the 
defender10 and of evidencing his or her loss.  

 
21. Advocates often accept instructions to act on behalf of pursuers in personal 
injury cases in the Court of Session on a speculative basis – ie on a “no win, no fee” 
basis. A relatively small proportion of personal injury cases are, today, funded by civil 
legal aid. The willingness of advocates to act on a speculative basis in these cases 
secures access to justice for ordinary men and women of limited means who have 
claims which are important to them.  

 
22. If the advocate is acting speculatively, the pursuer has the benefit of 
representation by skilled counsel effectively for nothing – and at no cost to the public 
purse. If the pursuer is unsuccessful, he or she does not require to pay the advocate. 
If the pursuer is successful, the advocate’s fee will normally be met (along with the 
pursuer’s other expenses) by the defender or the defender’s insurer.  
 

                                                        
7 Sheriff Principal Taylor has proposed in his Review of Expenses that decisions on sanction should 
be made at an early stage, rather than (as at present) at the end of a case. This would be an 
improvement. But the requirement for sanction in itself would remain an effective inhibition on the 
instruction of counsel in the sheriff court.  
8 On the current wording of the Bill, a case in which there were several separate financial claims 
would apparently be excluded from the Court of Session if one of them was less then that exclusive 
competence limit. This cannot be intended.  
9 Paragraph 94 of the Policy Memorandum states that, because 98% of personal injury cases settle in 
the Court of Session, the advocacy skills of counsel are rarely being deployed in those cases. This 
betrays a misunderstanding of the role of counsel.   
10 Section 69 of the Enterprise and Regulatory Reform Act 2010 has abolished strict statutory liability 
for breach of health and safety regulations.  This will make it harder for an employee who suffers an 
accident at work to establish liability against his or her employer. In every case, an employee injured 
at work now requires to establish negligence if he or she is to obtain compensation. 
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23. The defender (or insurer) will only require to meet the pursuer’s advocate’s 
fee insofar as: (i) the defender is liable (or at least accepts that the claim has 
sufficient merit to justify settlement); and (ii) the case has not been settled at a 
sufficiently early stage prior to litigation. Steps, such as the use and enforcement of 
pre-action protocols, can be taken to promote early settlement. If a case has not 
settled early, that should be because there is some issue of difficulty in the case – 
such as is liable to justify the involvement of counsel.  

 
24. Cases brought under the personal injury procedure in the Court of Session 
proceed according to a case-flow management model which minimizes the 
involvement of the Court to the extent necessary. The case will only call before a 
judge if an issue arises which requires the attention of the Court. Most cases 
proceed to the pre-trial meeting without any hearing before a judge being required, 
and settle either at the pre-trial meeting or before proof. The involvement of 
experienced counsel on both sides of many cases is one reason for the efficiency 
with which the present system works.  

 
25. The Government acknowledges that:  “it is important for Scotland to retain a 
central court of expertise around which there is a professional cluster of expert 
practitioners and associated infrastructure”11. The Government accordingly proposes 
to establish a national personal injury court within the sheriff court. It is evident that 
the aim is to replicate in the national personal injury court the effective way in which 
personal injury cases are currently dealt with in the Court of Session under Chapter 
43 of the Rules of Court. If that is to be achieved: (i) the new Court will require to be 
adequately resourced; and (ii) the rules on sanction for counsel should be changed 
so that the parties can continue to be represented by counsel. Unless the rules on 
sanction for counsel in the sheriff court are changed, the practical effect of the 
proposal to displace these cases into the sheriff court will be to remove a key 
element in that “professional cluster of expert practitioners” – namely, the ability of 
ordinary men and women who pursue personal injury claims to be represented by 
skilled counsel.  

 
26. Data which have been made available to the Faculty indicate that some 70% 
of personal injury actions in the Court of Session settle for £20,000 or less and some 
53% of personal injury actions settle for £10,000 or less. This indicates the scale of 
the shift of personal injury cases to the sheriff court which could be achieved at very 
much lower exclusive competence limits than £150,000. If the measures designed to 
discourage litigants from raising in the Court of Session cases which are in fact worth 
less than the exclusive competence limit prove to be effective, then a shift equivalent 
to that predicted by the Civil Courts Review (64%) could be achieved with an 
exclusive competence figure of between £10,000 and £20,000. If it were to be 
thought appropriate to build in an additional margin, the Northern Ireland figure of 
£30,000 would provide an appropriate point of comparison12. The Faculty amplifies 
on these points as follows:  
                                                        
11 Para. 101 of the Policy Memorandum.  
12 The Faculty recognizes that in the small dataset used for the purposes of the Civil Courts Review, 
for cases where £150,000 or less was sought, the average value of settlement to sum sought was 
reported to be 28% or less.  It might be suggested that  the identified settlement values should be 
multiplied by reference to this figure (or some other appropriate figure to reflect the potential 
difference between sum sued for and award or settlement value) in order to identify a figure by way of 
the sum sued for which would shift the requisite cases from the Court of Session to the sheriff court. 
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26.1. The key dataset upon which the Civil Courts Review proceeded was a 
very small one. The Review had a sample of 93 Court of Session cases 
between 2004 and 200713. As the Review itself acknowledged, inferences 
drawn from that very small sample will not necessarily be a good reflection of 
the whole population of cases over that period14. The data upon which the 
Civil Courts Review relied is also now somewhat historic: for example, the 
overall volume of civil litigation has declined in recent years.  

 
26.2. The Faculty has been given access to a larger dataset comprising the 
settlement amounts in 1001 cases raised by a firm of personal injury solicitors 
in 2011 and 2012. If all cases in that dataset which settled for £10,000 or less 
had been excluded from the Court of Session, 53% of the cases would remain 
in that Court; if all cases which settled for £20,000 or less had been excluded 
from the Court of Session, 30% of the cases would remain in that Court; if all 
cases which settled for £50,000 or less had been excluded from the Court of 
Session, 19% of the cases would remain in that Court; if all cases which 
settled for £100,000 or less had been excluded from the Court of Session, 
13% of the cases would remain in that Court; and if all cases which settled for 
£150,000 or less had been excluded from the Court of Session, 7% of the 
cases would remain in that Court. These figures may be cross-checked with 
figures provided to the Government Consultation by APIL, which (albeit on the 
basis of a small sample of 53 cases) estimated that 96% of cases would be 
removed with a £150,000 privative limit and 88% of cases would be removed 
with a £50,000 privative limit.  

 
26.3. The proposed reforms will include provisions which are designed to 
discourage litigants from bringing in the Court of Session claims which are 
worth less than the exclusive competence limit. Under clause 89 of the Bill, if, 
at any stage the Court of Session considers that despite the value of any 
order sought the value of any order likely to be granted is likely to be less than 
the exclusive competence figure15, the Court must remit the case to the sheriff 
court unless it considers that there are special reasons for not doing so. The 
Report of the Civil Courts Review explains that: “Under the active judicial case 
management model that we propose, it would be for the judge at the first or 
any subsequent judicial case management hearing to consider whether the 
value of the case was likely to be less than the privative limit and, if so, 
whether there were any special features that would justify the retention of the 
case in the Court of Session. If there were not, the case would be remitted to 
the sheriff court …”16. It is also proposed that if the pursuer is awarded a sum 
less than the privative limit, expenses should be awarded on the sheriff court 
scale unless the pursuer can show cause why it was necessary or appropriate 
for the case to be raised in the Court of Session17.  

                                                                                                                                                                            
But to do this would be to assume that the measures contained in clause 89 of the Bill and the 
deterrent effect of a firm application of the expenses rule would be ineffective.   
13 Vol 1, para. 107.  
14 Vol I, page 70, fn 19.  
15 The Court is, though, obliged to assume that liability will be established and that there will be no 
deduction for contributory negligence.  
16 Vol 1, para. 126.  
17 Vol 1, para. 128.  
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27. In relation to disproportionate cost, the Government’s Consultation Document, 
which preceded the Bill, stated18: “in relation to low value claims (where the sum 
sued for is less than £10,000) the pursuers’ recovered expenses exceeded the 
damages awarded in 81% of cases in the Court of Session”. This suggests that the 
concern is with claims which are at the low end of the value scale, and not with 
claims up to as much as £150,000.  
 
28. The Policy Memorandum reports a desire by some solicitors to conduct more 
personal injury litigation themselves. It is reported that: “These practitioners feel that 
they have the expertise and the experience to conduct even catastrophic personal 
injury case in the sheriff court before a specialist sheriff”19. At present, there is 
nothing to prevent any solicitor, who considers it in the interests of the client to do so, 
from raising a personal injury claim in the sheriff court and conducting the case 
himself – or, indeed, if the solicitor has acquired rights of audience in the Court of 
Session, from dealing with the claim in that Court. In fact, it is the Faculty’s 
impression that in catastrophic injury cases, counsel is almost invariably instructed.  
 
Other classes of case   
 
29. For the reasons mentioned above, personal injury actions can and should be 
addressed separately from other classes of action. In particular, litigants in personal 
injury actions are to have a national personal injury court. Litigants in other classes 
of action who would currently wish to bring their disputes to the Court of Session will 
require to raise proceedings in whichever sheriff court which has jurisdiction over the 
case. When sheriff court reform is going to be a process which will take a period of 
years to implement, it is not in the interests of those litigants, or of the administration 
of justice, to compel litigants with claims of up to £150,000 to proceed in the sheriff 
court. These considerations support a more modest increase in the exclusive 
competence of the sheriff court at this time, with a power to review that limit. If sheriff 
court reform is effective, litigants may, in any event, be expected to vote with their 
feet. The Northern Ireland figure would be an appropriate comparison – it would 
represent a six-fold increase in the current exclusive competence figure.  

 
30. It is important that the Court of Session retains a sufficiently volume of cases, 
and a sufficiently rich diet of cases, to allow it to perform its function of developing 
the law in Scotland. An increase in the exclusive competence of the sheriff court to 
£150,000 coupled with the proposed sheriff appeal court could well effectively take 
whole classes of case out of the Court of Session. For example, defamation, privacy 
and breach of confidence cases may be for relatively small monetary values (often 
around £20,000), but can involve highly sensitive judgments about the balance 
between freedom of expression (particularly for the media) and the interests of 
individuals, such as to justify the attention of Court of Session judges. Yet, it is 
believed that, with the exception of one case (currently under appeal) no case in the 
history of Scottish defamation law has involved an award of over £150,000.  

 

                                                        
18 Para. 30.  
19 Para. 91  
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Commercial cases  
 

31. At present, commercial litigants in Scotland have a choice of forum: they may 
choose to litigate in the appropriate sheriff court or in the Commercial Court in the 
Court of Session20. That is a valuable choice. The judges of the Commercial Court 
are experienced in dealing with this class of action. They typically had experience of 
such cases when in practice and have maintained that expertise while on the bench. 
They command the confidence of the commercial community. The Commercial Court 
uses procedures adapted to the needs of commercial litigation. In the Commercial 
Court, both parties will ordinarily be represented by counsel with expertise in 
commercial work and experience of the Commercial Court – and an award of 
expenses will include counsel’s fees.  

 
32. Commercial actions in the Court of Session include a wide range of different 
types of case. Many involve SMEs on one side or the other, or on both sides. The 
Civil Courts Review estimated that about a quarter of cases raised in the 
Commercial Court at that time would be excluded if the sheriff court had an exclusive 
competence of £150,000. The Faculty is not aware of any evidence to the effect that 
commercial litigants exercise the choice currently available to them inappropriately. 
Financial claims for less than £150,000 may involve legal or factual complexity which 
makes them appropriate for the Commercial Court. Furthermore a financial claim 
may be associated with other claims – e.g. to enforce a contract, or for interdict – 
which may, in fact, be the principal issues in the action21.  

 
33. It would not be in the interests of commercial litigants who currently choose 
(for good reasons) to bring claims in the Commercial Court to compel them to bring 
their cases in the sheriff court. Reform of the sheriff court is a process which is going 
to take some time and capital investment. A commercial litigant in Scotland will 
require to bring a case which falls within the exclusive competence of the sheriff 
court in the local sheriff court which has jurisdiction where the sheriff may or may not 
have appropriate expertise. This consideration, along with the potential inhibitions on 
the ability to instruct counsel in the sheriff court and limits on the recoverability of 
counsel’s fees in that court may deter commercial litigants – and may, indeed, 
exacerbate the export of commercial litigation from the Scottish courts.  

 
The provisions on remit  

 
34. The Scottish Government recognizes that the complexity, difficulty and 
importance of a case is not necessarily associated with the value of the claim. In 
securing that cases are dealt with at the “appropriate level”, heavy reliance is placed 
on the power of sheriffs to remit cases to the Court of Session22. But for claims which 
fall within the exclusive competence of the sheriff court, the power to remit in the Bill 
is heavily circumscribed.  

 

                                                        
20 In practice, commercial litigants are often able to choose whether or not to litigate in Scotland at all: 
it is open to them in their commercial contracts to agree where the dispute will be litigated.  
21 Such non-financial claims may, depending on the circumstances, be more difficult and complex 
than the financial element of the action. But clause 39 of the Bill would preclude them being raised in 
the Commercial Court if “an order of value” is sought which does not exceed £150,000.  
22 The Policy Memorandum, para. 190, describes this as “an important safeguard”.  
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35. The ordinary rule in relation to remits is to be that the sheriff may remit 
proceedings to the Court of Session if the sheriff considers that the importance or 
difficulty of the claim makes it appropriate to do so23. But in a case within the 
exclusive competence of the sheriff court (ie where an order of value of less than 
£150,000 is sought), the sheriff is only to be permitted to request the Court of 
Session to allow the remit of a case if the sheriff considers that there are 
“exceptional circumstances justifying such a remit”24.  

 
36. It would appear to follow that, in such a case, a sheriff might consider that the 
importance and difficulty of a claim would make a remit to the Court of Session 
appropriate, but would nevertheless be unable to make a remit because there are no 
“exceptional circumstances”. This is far too restrictive a test. The power of the Court 
of Session to refuse to accept the remit of a case within the exclusive competence of 
the sheriff court should be sufficient safeguard against cases being remitted 
inappropriately.  

 
37. Separately, the Court of Session should be given power to “call in” cases. 
One of the disadvantages of a system which provides for remit from the lower court 
to the higher court is that a judge in the lower court may, for a variety of reasons, 
refuse an application to remit a case even if a remit is justified. The refusal of a remit 
would be a difficult to appeal. But the consequences could be significant for the 
litigant: the case would, if the provisions in relation to the sheriff appeal court are 
also enacted, would not only be decided by the sheriff at first instance, but by the 
sheriff appeal court on appeal, with any further appeal highly constrained.  

 
The Sheriff Appeal Court  

 
38. The Bill proposes to establish a new national Court of Appeal in addition to 
the existing national courts of appeal in criminal matters (the Court of Criminal 
Appeal) and in civil matters (the Inner House of the Court of Session). All civil 
appeals from the sheriff and all summary criminal appeals will be taken to the new 
Sheriff Appeal Court. There will be a very limited onward appeal to the Inner House 
in civil matters and to the High Court in criminal matters.  

 
39. The creation of this new institution, when combined with the proposed 
exclusive competence of the sheriff court, will have undesirable structural effects:-  
 

39.1. There will, in effect, be two national appeal courts.  
 

39.2. For practical purposes, there will be a sharp demarcation between 
cases in the sheriff court, which will be appealed only to the Sheriff Appeal 
Court (with very limited onward appeal), and cases in the Court of Session, 
which will be appealable to the Inner House.  

 
39.3. The Bill proposes that virtually all cases in which a claim for value of up 
to £150,000 is advanced will have to be raised in the sheriff court. The 
potential for remit to the Court of Session are very tightly confined. An appeal 

                                                        
23 Clause 39(2).  
24 Clause 39(4).  
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will lie only to the Sheriff Appeal Court. A further appeal to the Inner House is 
available only in extremely limited circumstances.  

 
39.4. The practical consequence is that there will be effectively two entirely 
separate judicial structures. Significant classes of business may never, or may 
rarely, be dealt with in the Court of Session. This would have a significant 
impact on the breadth of experience available to Court of Session judges and, 
accordingly, not only on the ability of the Court of Session to shape and 
develop Scots law, but also the development of the law itself.   

 
39.5. It is anticipated that for the majority of civil appeals, the Sheriff Appeal 
Court will sit as a bench of one25. This perpetuates the anomalous position 
that an appeal from a single sheriff may be taken to a single judge, the sheriff 
principal. The ordinary principle is that an appeal should lie to a larger bench; 
otherwise the appeal is simply exchanging the view of one single judge for 
another single judge.  

 
40. The principal justification for the creation of the new institution is the 
proposition that: “There have been long delays in waiting periods for appeals to be 
heard in the Inner House with the SCS targets being exceeded by a considerable 
margin”26. The data provided is historic and the Policy Memorandum acknowledges 
that “at present … the delays are not quite as long as they were”27. The Policy 
Memorandum suggests that this may be attributable to the drop in civil business 
before the courts. It is the perception of practitioners that waiting times in the Inner 
House have improved substantially, largely because of procedural reforms which 
have been introduced following Lord Penrose’s recommendations for improving 
Inner House business.  

 
41. If a Sheriff Appeal Court is to be established, it will be essential that 
appellants and respondents before that Court have an automatic and effective right 
to instruct counsel.  

 
Counsel should be able to follow the cases  

 
42. If there is to be a significant structural shift of cases from the Court of Session 
to the sheriff court, where they will be dealt with by sheriffs rather than by Court of 
Session judges, it will be important that the parties continue to be able to instruct 
skilled advocates. This is particularly so, given that, if the exclusive competence limit 
is set at £150,000, whole classes of business may be dealt with almost exclusively in 
the sheriff court, with the consequence that decisions of sheriffs and the sheriff 
appeal court are likely to have a much greater significance for the development of 
the law. If there is to be a structural shift of cases into the sheriff court, the long-term 
health of the legal system, as well as the interests of individual litigants, requires that 
counsel should be able to follow the cases.  

 
43. It should not be assumed that the instruction of counsel involves duplication of 
effort. Necessarily, the work which the advocate does in relation to a case has to be 

                                                        
25 Para. 131, Policy Memorandum.  
26 Para. 120, Policy Memorandum.  
27 Para. 123.  
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done by someone. The reality is that solicitor and counsel perform complementary 
roles; and, today, solicitors may, if they consider it appropriate to do so, instruct an 
advocate on the basis that the advocate will appear without the instructing solicitor 
having to be present in court.  

 
44. It is anomalous for the Court to be put in a position of, effectively, restricting 
the litigant’s choice of legal representative – and it is, on one view, surprising that the 
court should be in the position of effectively restricting the use of professional 
advocates, whose professional training and expertise peculiarly fits them to 
represent clients in court. The other jurisdictions of the United Kingdom and Ireland 
do not, so far as the Faculty is aware, apply a rule which allows the recoverability of 
counsel’s fee only if the court sanctions the use of counsel, but rather proceed on the 
basis that litigants should generally be free to instruct a barrister at all levels and to 
recover the cost of doing so as part of an award of costs. The starting point in those 
jurisdictions is – as it should be – a recognition that advocacy is a specialist 
professional skill, that it is in the interests of litigants as well as the administration of 
justice, that a litigant should have the right to instruct a professional advocate and 
that accordingly an award of costs carries with it the fee of counsel.  

 
The impact on the bar  

 
45. The two proposals in the Bill referred to above will have a direct and adverse 
impact on the independent bar in Scotland. Almost half of the cases currently heard 
in the Court of Session would be transferred to the sheriff court, all civil appeals from 
the sheriff would be removed from the Inner House, and all summary criminal 
appeals from the Court of Criminal Appeal.  

 
46. The impact of these changes on the bar will depend on whether counsel are 
able to follow the cases. If they are not, the changes will bear on all parts of the bar, 
but will bear particularly hard on those who specialize in personal injury work and on 
those at the younger end of the profession. Individual advocates are likely to have to 
leave the bar. Scotland already has a small bar relative to its population. That small 
bar would become even smaller. This would diminish the choice and quality of 
representation available to litigants throughout Scotland.  

 
47. There is an additional, potentially significant, long-term systemic effect for the 
future health of the Scottish legal profession.  There are, today, far fewer 
opportunities for advocates to appear in court early in their careers than was formerly 
the case. One of the purposes of the Bill is to remove from the Court of Session “low 
value” cases of all classes. By the nature of things, it may be in relatively 
straightforward cases at the lower value end of the spectrum that advocates can 
obtain the experience early in their careers which equips them, as their careers 
develop, to undertake higher value complex litigation. Over the long run, then, these 
proposals would prejudice the continuing ability of the system to produce the 
experienced and highly skilled advocates who are needed for those higher value and 
complex cases.  
 
Faculty of Advocates 
14 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Supplementary written submission from the Faculty of Advocates 
 
I refer to the evidence which I gave before the Committee on this Bill.  I enclose a 
copy of a letter which I have sent to Mr Gibson following upon evidence which I gave 
to the Finance Committee on the Bill. This makes additional observations relevant to 
the proposal to increase the exclusive competence of the sheriff court to £150,000.  
 
Remit from the Sheriff Court to the Court of Session 
 
During my evidence to the Justice Committee you asked me what the current rule is 
for remit from the Sheriff Court to the Court of Session.  The current statutory 
provision is section 37(1) of the Sheriff Courts (Scotland) Act 1971.  This provision 
empowers the Sheriff or the Sheriff Principal to remit to the Court of Session any 
Ordinary Cause brought in the Sheriff Court, subject to three qualifications: (1) that 
the value of the cause exceeds the limit of prohibitive jurisdiction of the Sheriff Court, 
currently £5,000; (2) that the Sheriff or Sheriff Principal is moved to remit the case by 
any of the parties to it; and (3) that the Sheriff or the Sheriff Principal is of the opinion 
that the importance or difficulty of the cause makes it appropriate to remit it.  The 
question was considered in the Full Bench case of Mullan v Anderson 1993 SLT 
835.  The Court considered that “importance” is to be given a wide meaning and 
includes importance to the parties.  Perhaps importantly, from a decision to remit or 
not to remit, an appeal lies to the Court of Session.   
 
Clause 88(2) of the Bill replicates that test for cases which are not within the 
exclusive competence of the Sheriff Court as redefined within the Bill (ie cases which 
do not contain an order for value for more than £150,000).  However, in a case which 
is within the exclusive competence of the Sheriff Court as redefined in the Bill, the 
position is quite different.  In such a case, the Sheriff may request the Court of 
Session to allow the proceedings to be remitted to that Court only if the Sheriff 
considers that there are “exceptional circumstances” justifying such a remit.  The 
implication is that even if the case is one which could properly be remitted on the 
grounds of its importance or difficulty, the Sheriff would have no power to request the 
Court of Session to allow a remit unless the Sheriff also considered that there were 
“exceptional circumstances” which justified the remit. Further, in such a case the 
Court of Session may allow the proceedings to be remitted only “on special cause 
shown”.  There is accordingly a double hurdle which requires to be surmounted 
before a case may be remitted if it is within the exclusive competence of the sheriff 
court as defined in the Bill: the Sheriff must be satisfied that there are “exceptional 
circumstances”; and the Court of Session must be satisfied that there is “special 
cause”.  These two hurdles fall to be applied irrespective of the importance or 
difficulty of the proceedings.   
 
The question of appeal is also significantly altered by the Bill.  A decision of the 
Sheriff in relation to remit of a case within the exclusive competence of the Sheriff 
Court is final: clause 88(10).  There is no appeal against such a decision.  Even a 
decision in a case which is above the exclusive competence to refuse a remit or to 
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grant it is appealable not to the Court of Session itself but to the Sheriff Appeal 
Court.  The effect of these provisions is, in a case within the exclusive competence 
of the Sheriff Court, to leave the matter entirely to the discretion of the Sheriff at first 
instance.  The Court of Session is given no power to control the exercise of this 
discretion, other than, perhaps, by was a petition for judicial review of the Sheriff’s 
decision.   
 
As you will appreciate from the Faculty’s written evidence, the Faculty would propose 
that the Court of Session should have the power to call in a case.  It seems to the 
Faculty that if the purpose is to allow the Court of Session to some extent to “dine a 
la carte” that would a valuable power which would allow the Court of Session to 
exercise its role in the supervision of the Sheriff Court, and its responsibilities for the 
development of the law.  But even if that proposal were not to be accepted, the remit 
provisions in the Bill are too narrowly framed.  
 
These provisions must of course be understood against the background of the 
provision of Clause 39 defining the exclusive competence of the Sheriff Court.  I will 
not rehearse again the Faculty’s position on this.  The combined effect of the 
increase in the exclusive competence of the Sheriff Court to £150,000 with a very 
significant restriction of the power of remit would, in the Faculty’s view, serve neither 
the interests of litigants, nor the wider aims of justice.   
 
It is worth dwelling for a moment not only on the scale of the increase of the 
monetary level of the exclusive competence of the Sheriff Court but also the way in 
which the exclusive competence is defined.  It would appear to give the Sheriff 
exclusive competence in any civil proceedings in which an order of value is sought 
which does not exceed £150,000.  This would appear to have the consequence that 
in proceedings in which a number of orders are sought, for example orders for 
reduction, interdict and declarator, as well as an order for value, then 
notwithstanding the nature and significance of the other orders sought, if the order 
for value is less than £150,000 the case must be heard in the Sheriff Court, and will 
be subject to the very restrictive provisions for remit.  Indeed it would appear, on one 
reading of the Clause as drafted, that if the action contains a number of separate 
pecuniary claims, and only one of them is less than £150,000, the same would apply.   
 
Judicial Review 
 
At the end of my evidence to the Justice Committee I made some remarks about the 
provisions on judicial review.  Perhaps I may be permitted to amplify those.  I would 
first remark on the importance of the judicial review jurisdiction of the Court of 
Session.  It is a fundamental feature of the rule of law that decisions of public bodies 
should be subject to control, on grounds of lawfulness, by the Supreme Court of 
Scotland.  One of the measures of the health of a modern constitutional democracy 
is the practical ability of individuals who are aggrieved by the State to secure a 
remedy.   
 
The second preliminary remark which I would offer is that the incidence of judicial 
review applications in Scotland is low.  The number of cases is in absolute terms 
small.  In 2010-11 342 Judicial Review Petitions were initiated in the Court of 
Session.  By contrast, in 2011 18,811 applications for permission to apply for judicial 
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review were made to the Administrative Court in England and Wales.  These figures 
are not strictly comparable.  As I will explain in a moment there is reason to believe 
that the introduction of a permission or leave stage may in fact increase the number 
applications.  The point which I would make at this stage though is that the incidence 
of judicial review in Scotland is, having regard to this country’s population, low.  This 
is consistent with evidence in relation to other types of litigation reported by Sheriff 
Principal Taylor in his review published in September 2013.  There may of course be 
many reasons for this – one of which may, indeed, be a matter of concern – but it 
does not suggest that the number of judicial review cases in Scotland should be 
regarded as a particular problem either for the Court system or for respondents.   
 
Many of the cases in the Court of Session are immigration or asylum cases. One of 
my members obtained information, by way of a freedom of information request, in 
relation to the awards of expenses (which may be regarded as a useful proxy for 
success) in relation to petitions in this field. In 2009, of 158 petitions, 76 resulted in 
an award of expenses against the Advocate General. In 2010, of 201 petitions, 101 
resulted in an award of expenses against the Advocate General. It may be that a 
proportion of the cases in which no award was made or in which expenses were 
awarded on a “none to or by” basis also involved at least partial success. Given what 
is at stake, this may reasonably be regarded as rather a high success rate. And, as 
you will appreciate, the mere fact that a case was unsuccessful does not mean that it 
was either unarguable or without merit. Of course, any responsible public authority 
will concede a petition if it is well founded at an early stage, and it follows that a 
disproportionate number of cases which proceed to a hearing the petitioner will lose.  
This should not be taken as a basis for suggesting that, in Scotland, there is a 
serious problem of unfounded applications to the Court.   

Notwithstanding these considerations, I support the introduction of a statutory time 
limit for judicial review proceedings.  I recognise that, in appropriate cases, the 
passage of time may be a reason for refusing a petition.  Expedition is, generally 
speaking, in the interests of justice, and in public law cases delay may have an 
adverse impact on good administration.  At present the control which the law 
exercises in relation to judicial review petitions on the basis of the passage of time is 
based on the common law of mora.  The doctrine of mora was developed in the 
context of private law cases.  Certain features of the law, as it was developed in the 
context of private law cases, do not apply readily in the context of public law.  
Furthermore, procedurally the mora plea is usually considered at the same time as 
the other parts of the case – in other words, a case will not normally be disposed of 
on grounds of delay before the Judge has also addressed the merits.   
 
In these circumstances a statutory provision introducing a time limit specifically for 
applications to the supervisory jurisdiction is, in my view, justified.  That said, it is 
important that any time limit that may be introduced should be flexible enough to be 
capable of accommodating the many different types of case which may be pursued 
by way of an application to the supervisory jurisdiction and that the period fixed 
should not operate as a barrier to access to justice.  There are some types of case 
(for example cases involving challenges to legislation whether delegated or primary) 
where a time limit may be difficult to apply meaningfully.  There must always be the 
opportunity for the Court to allow a case to proceed notwithstanding that it has been 
brought out of time.  It will be particularly important that the Court exercises that 
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power in full recognition of the public interest in having the legality of Government 
action, and indeed in appropriate cases legislation, properly tested and adjudicated 
upon in the Courts.  There are also important practical considerations bearing on the 
appropriateness of a three-month time limit which is proposed in the Bill, to which 
other witnesses have referred.  In particular, it may be difficult to accommodate a 
pre-action protocol within the proposed timescale.  The aim should be to identify a 
period which acts as incentive to reasonable expedition while not presenting a 
practical barrier to the Courts in these important cases.  Three months is very 
significantly shorter than other statutory time bars.   
 
So far as the application regarding introduction of a leave provision is concerned, the 
starting point, I would suggest, is to be clear about the purpose of introducing such a 
provision.  As I mentioned above, it is not evident that there is currently a serious 
problem of unfounded cases being brought before the Court.  Indeed, on one view, 
there is less public law litigation in Scotland than one might reasonably expect.  
There are, though, certain structural reasons for introducing a leave provision, which 
are particular to certain types of case.  The Eba case (Eba v Advocate General 2012 
SC (UKSC) 1) introduced into our law a test for judicial review of decisions of the 
Upper Tribunal which in England can be dealt with as a threshold or preliminary 
matter at the leave stage but which is more difficult to apply readily in the different 
procedural context in Scotland, without a leave or permission stage.    
 
There may be paradoxical effects of introducing a leave provision.  Litigants may be 
very much more ready to apply for leave than to instruct the raising of a petition.  If 
the application for leave is refused then the only cost to the litigant has been the cost 
of applying for leave.  On the other hand if the application is granted, the petitioner 
has at least the confidence that a Judge considers the matter to be sufficiently 
arguable to justify a petition being raised.  This would not necessarily be a bad thing.  
It will however be key that legal aid should be made available in appropriate cases 
for leave applications.  Further, one would expect that if a Judge grants leave then 
provided the other criteria for legal aid are met, it would be difficult to see why legal 
aid would then be refused.   
 
I do have some concerns about the “real prospect of success” test which is proposed 
in the Bill.  My concerns are twofold.  Firstly, it may be that this is to pitch the 
requirement for leave too high.  That very much depends on how individual judges 
assess the question of “real prospect” – a concept which is capable of meaning 
different things to different people.  If it is intended to mean something more than 
that the case is arguable, then this would be to set too high a threshold at the outset 
of the litigation.  Quite separately, there is in the field of public law a public interest in 
cases involving serious questions about the legality of government action or indeed 
of legislation being resolved by the Courts.  For this reason, as I understand it in 
England and Wales a case may be given permission not only on the basis that the 
application has a real prospect of success but also because of the importance of the 
issues involved: eg R (Gentle) v. Prime Minister [2006] EWCA Civ 1078.  
 
I would be glad to offer further information on these – or any other – aspects of the 
Bill if that would be useful to the Committee.  
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W. James Wolffe, Q.C.  
16 April 2014 
 
 

Letter to Kenneth Gibson, MSP, Convenor, Finance Committee  

 

Courts Reform (Scotland) Bill 

 
During the evidence session before the Finance Committee on the Courts Reform 
(Scotland) Bill, I was asked whether there was evidence for the proposition that the 
involvement of Counsel promotes the efficient resolution of cases.  In that regard, I 
wish to draw attention to some research commissioned by the then Scottish 
Executive in 2007, and also to comment on certain evidence given to the Committee 
by the Bill Team.  
 
I am conscious that the Finance Committee has already produced its report to the 
Justice Committee, and I apologise for not offering this additional material before 
your Committee had completed its work on the Financial Memorandum. In the 
circumstances, I am copying this letter to the Convenor of the Justice Committee for 
her information.  
 
Role of counsel in efficient resolution of disputes  
 
In 2007 the Scottish Executive published research undertaken by Elaine Samuels of 
the School of Social and Political Studies at Edinburgh University into the working of 
the personal injury procedure in the Court of Session.  The report is titled “Managing 
Procedure: Evaluation of New Rules for Actions of Damages For or Arising From 
Personal Injuries in the Court of Session (Chapter 43).   
 
In the conclusions of that work at Paragraph 11.82 the author wrote this: 
 

“The success of Chapter 43 in general and of the Pre-trial Meeting in 
particular, was found to depend on the quality of the relationships 
between the main practitioners.  Because judicial case management 
played no central role in Chapter 43, trust assumes a decisive role.  
As we have seen case flow management requires that players play 
the same game and abide by the same rules, usually without the 
guidance or supervision of a referee.  If they do not then both parties 
will invariably arrive at the door of the Court having conformed to the 
requirements of the procedure but having successfully negotiated 
their way around those provisions that might expedite settlement.  
The number of main players in personal injury practise in the Court of 
Session is small.  If members of this community abide by the same 
rules but are not playing the same game, their moves are at least 
predictable.  Counsel may also play a role in moderating the 
adversarial position that agents take in personal injury actions and 
drawing both sides into a single community of practise, if not of 
interest.  Whether the same conditions could be obtained in the 
Sheriff Court is open to question.” 
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Comment on evidence from the Bill Team  
 
I would also like to add some additional comments on two matters arising from the 
evidence given to the Finance Committee by the Bill team. The first comment relates 
to the assumption that no additional sitting days will be required in the sheriff court. 
The second concerns the evidence by Jan Marshall that one driver for the reforms is 
the question of disproportionate costs.  
 
Impact of the reforms on sitting days required in the sheriff court  
 
During the evidence session before the Finance Committee, Mr Brown questioned 
the proposition that cases could be transferred into the sheriff court without 
increasing the number of sitting days. Jan Marshall’s response was that “it must be 
borne in mind that things will be done differently …” (p. 3912 of the Official Report).  
Ms Marshall correctly reflects the expectation, following from key recommendations 
of the Civil Courts Review, that cases should, in the future, be managed in quite a 
different way from the way that they are currently managed. This was also stressed 
by Sheriff Principal Mhairi Stephen in her evidence to the Justice Committee. In 
particular the Civil Courts Review made the following recommendations (see Volume 
1, Chapter 5 of the Civil Courts Review):  
 

(i) With the exception of certain specified types of action (including personal 
injury actions), all actions in the Court of Session and sheriff court should be 
subject to judicial case management. This would differ from the current 
arrangements under which, as a general rule (though a rule subject to 
exceptions and qualifications), the progress of cases is in the hands of the 
parties (paras 48, 49, 72).  

 
(ii) A docket system should be introduced in the Court of Session and the Sheriff 

Court – ie that all cases should be allocated to a judge or sheriff prior to the 
first case management hearing and there should be a presumption that the 
case would thereafter be dealt with by that judge or sheriff (paras. 44, 73). In 
making this recommendation, the Civil Courts review observed that: “The 
benefits of expeditious decision making, consistency of approach and 
experience in the particular field are fundamental to successful case 
management” (para. 44). It also observed: “We agree with those respondents 
who regarded judicial continuity as critical to efficient case management” 
(para. 73).  

 
These are reforms which I support. Active case management is one of the reasons 
for the success of the Commercial Court in the Court of Session. But the immediate 
question which arises in the context of the Financial Memorandum is whether it is 
realistic to proceed on the assumption that additional judicial resources will not be 
required as a result of these changes. On the face of it, active judicial case 
management is likely to require more judge time. It may require more sitting time, but 
– just as significantly – it is liable to require judges to spend more time in advance of 
hearings preparing for those hearings. I recognise that if this is the case it is not a 
direct impact of the Bill, but the intention to change the way that business is 
conducted in our civil courts is an intrinsic feature of the Civil Courts Review and it 
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would be unrealistic to consider the financial implications of the shift of business to 
the sheriff court without regard to that consideration.  

 
I recognise that the Civil Courts Review observed that proactive management by a 
judge with knowledge of the case may facilitate settlement or limit the scope of 
substantive hearings resulting in savings to the parties and the court (para. 44). But 
as the wording of the Review implies, this can be no more than a possibility. My own 
impression is that active case management is unlikely to result in a saving of judicial 
time, particularly if account is taken of the time which judges will require to prepare 
for hearings. It is worth noticing that, in its very recently published Interim Report on 
the “Making Justice Work 1” Rules Rewrite Project, the Scottish Civil Justice Council 
Rules Rewrite Working Group stated that “docketing has the potential to be resource 
heavy, requiring judges to be allocated at reasonably short notice and may make 
managing the caseload of a court more difficult” (para. 81). The Working Group 
suggests that this aspect of the Civil Courts Review proposals will require to be 
considered further.  
 
This is a factor which should be taken into account along with the matters referred to 
in the written evidence to the Finance Committee from the Sheriffs’ Association. You 
will recall that the Association in a short submission made the following observations:  
 
“… we are concerned that the pressure of increased business in the courts taking on 
work resulting from court closures has been underestimated. We are also concerned 
that the abolition of corroboration and the move toward a reduction in the level 
discretion afforded to the crown in relation to marking cases is likely to result in a 
significantly greater increase in the number of prosecutions than is currently 
estimated. We suspect that the budget for the Personal Injury court … is unrealistic 
given the anticipated number of cases. We also consider that the projections for the 
Sheriff Appeal Court may not reflect the level of cases which will require to be 
heard.”  

 
The cost of litigation  
 
Jan Marshall identified “disproportionate costs” as one of the drivers for the proposed 
reforms. I would like to offer some observations on this aspect of the matter. These 
observations should, of course, be read in the context of my own evidence accepting 
that an increase in the exclusive competence of the sheriff court would be justified, 
but which suggests that the appropriate level would be £30,000 (a figure consistent 
with the recent increase in Northern Ireland).  
 

(a) As I observed in my own evidence to the Finance Committee, to an extent 
there is a fixed cost in running a case which means that inevitably as one gets 
to the lower-value end of the cases, the ratio of what the case costs to run to 
the value of the case will be greater. The level at which costs are regarded as 
“disproportionate” is to some extent a value judgment, but the data which is 
available does not, I would suggest, justify the proposed increase in the 
exclusive competence to £150,000. I comment in more detail on that data 
below.  
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(b) It will be appreciated that running a case in the sheriff court also has costs 
attached to it. It would be wrong to assume that simply because a case is 
being dealt with in the sheriff court it will necessarily be cheaper to conduct 
than if the same case is conducted in the Court of Session. Whether that will 
or will not be true will depend on the nature of the case and on how efficiently 
the case is dealt with in the respective forums. A complex case is just as 
complex whether it is being dealt with in the Court of Session or in the sheriff 
court. If expert evidence is required for the case to be properly disposed of, 
then that evidence is required irrespective of forum. In considering any 
statistics on costs which have been derived from a cohort of cases in the 
sheriff court and a cohort of cases in the Court of Session it will be necessary 
to bear in mind that the two cohorts may not be comparable1. And the Justice 
Committee has before it a body of evidence to the effect that the way the 
sheriff court currently deals with contested litigation can be inefficient, with 
consequent additional costs.  

 
(c) A difference between a case in the sheriff court and a case in the Court of 

Session is that in the sheriff court any solicitor may appear, whereas in the 
Court of Session rights of audience are restricted to advocates and solicitor 
advocates. The Financial Memorandum identifies two savings which it is said 
may follow from cases being dealt with in the sheriff court rather than in the 
Court of Session: firstly, it is said that: “[t]he fees charged by general solicitors 
are significantly lower than advocates and that reduced cost should flow 
directly to those appellants who fund their cases personally”2; and, secondly, 
it is said that “these reduced fees will flow through as a direct saving on the 
Legal Aid Fund”: para. 85. This is a significant over-simplification of the 
position.   

 
(1) Savings to litigants who fund their cases personally. The fees charged 

respectively by an advocate and by a solicitor vary greatly, depending on 
the level of experience and expertise of the lawyer and other factors. It 
cannot be assumed that the fee which a solicitor would charge to his client 
for a particular piece of work will be lower than the fee which an advocate 
would charge for the same work (leaving aside any issues of relative 
expertise and the benefits of instruction of counsel). Sheriff Principal 
Taylor’s Review of Expenses and Funding of Civil Litigation in Scotland 
reports (para. 22) that the six or seven solicitors’ firms that are 
predominantly instructed in commercial actions in the Court of Session are 

                                                           
1
 So, for example, when the Chief Executive of the Scottish Legal Aid Board stated in evidence to the 

Justice Committee that “the average cost for reparation and personal injury cases in the Court of 
Session is £30,000 to £40,000 whereas in the sheriff court you are talking about £4,000 to £8,000” (1 
April 2014, p. 4486)_ he was right to add: “You have to be careful with these comparisons”. The 
Board may, as I understand the position, impose conditions on the grant of legal aid, including 
conditions as to forum. If that understanding is correct, the Board would be able to control, when 
granting legal aid to a pursuer to raise proceedings whether the case maybe raised in the Court of 
Session. On that basis, the cohort of cases supported by the Board in the Court of Session would be 
likely to be quite different in character and complexity from the cohort of cases supported by the 
Board in the sheriff court. Put shortly, the Board will presumably only grant a pursuer legal aid for a 
case which is to be raised in the Court of Session if the Board considers that raising the case in the 
Court of Session is justified.  
2
 The reference to “appellants” should, presumably, be a reference to litigants.  
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likely to charge their clients £300 or more per hour and that the average 
rate charged by solicitors in personal injury actions in the Court of Session 
is between £200 and £220 per hour, although he also reports figures of 
£200 - £275 per hour as the “going rate” for commercial actions and for 
personal injury cases £150 - £175 per hour and, in many instances, less. 
The Law Society of Scotland’s survey Benchmarks and Cost of Time 2012 
identified the hourly expense rate for all solicitors as £156. These figures 
may be compared with the rate which the Scottish Government and the 
UK Government currently pay to Standing Junior Counsel, namely £120 
per hour. The instruction of counsel may, from the perspective of the 
privately paying client, be cost-effective for certain tasks, particularly 
having regard to the level of expertise which counsel may bring to bear.  
Whether the instruction of counsel is or is not, in any given case, more 
expensive to the privately paying client than representation by a solicitor 
will depend on the circumstances of the case (including the rate which the 
solicitor would charge if he or she were to undertake the particular work 
which is undertaken by counsel)3. In any event, as the Committee will 
appreciate, in relation to personal injury cases in the Court of Session, 
most pursuers do not fund their cases personally – they have the benefit of 
representation on a “no win no fee” basis.  

 
(2) Savings to the Legal Aid Fund. I gave evidence to the Finance Committee 

on this issue. I note that when the Chief Executive of the Scottish Legal 
Aid Board gave evidence to the Justice Committee, he accepted the 
uncertainties attendant on estimating savings to the Board although he 
affirmed that there would be savings. It is important, when reading his 
evidence, to appreciate that the Legal Aid Board currently funds a 
relatively small proportion of personal injury cases in the Court of Session 
– normally, those in which, for one reason or another, solicitors and 
counsel are not prepared to accept instructions to act on a speculative 
basis. These include some of the more complex cases, particularly clinical 
negligence cases. The Chief Executive stated: “Without any doubt, there 
must be savings, because if you take a significant number of cases out of 
the Court of Session and they do not require counsel in the future, we will 
save money”: 1 April 2014, p. 4464. The qualification which I have 
emphasised is important: the more complex cases are likely to justify the 
instruction of counsel in any event. The question is what proportion of the 
personal injury cases currently supported by the Board in the Court of 
Session are cases in which sanction for counsel would be refused if they 
were in the sheriff court – one might presume that if the case did not merit 
being dealt with in the Court of Session (and accordingly by counsel), the 
Board would not have granted legal aid for the pursuer to raise 
proceedings in the Court of Session under the current regime.  There is a 

                                                           
3
 It should be noted that the Financial Memorandum is discussing, at this point, the costs to the client 

of funding his own legal expenses. Different considerations apply in relation to the costs which are 
recoverable from another party under an award of expenses. Those costs are subject to control under 
the relevant statutory provisions. Under the current provisions, a fee to counsel is presently 
recoverable in sheriff court proceedings only if the sheriff has granted sanction for counsel. That rule 
is a blunt instrument for the control of costs, which inhibits the flexible use of counsel in the sheriff 
courts.  
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possibility that an increase in the exclusive competence of the sheriff court 
might increase applications for legal aid in relation to personal injury 
cases, and the burden on the Legal Aid Fund, if this were to unravel the 
present arrangements under which solicitors and counsel are prepared to 
act speculatively in personal injury cases.  

 
(3) There is one other point which I should make arising from the evidence to 

the Justice Committee of the Chief Executive of the Scottish Legal Aid 
Board. He stated that: “If you compare one case that a solicitor is taking to 
another identical case that a solicitor and junior counsel in the Court of 
Session are taking, you can see that we will save a substantial amount of 
money – on the basis that they are both done properly – because we are 
paying for fewer people to do them”: 1 April 2014, p. 4484.  It would be 
wrong for the Committee to get the impression from this evidence that 
where solicitor and counsel are both instructed, there is duplication of 
work. In such a case, solicitor and counsel each perform complementary 
and essential functions. If counsel is not instructed, the functions which 
counsel would otherwise perform require to be carried out by the solicitor 
himself. I recognise that, in many cases in which counsel is instructed, 
both solicitor and counsel will be present in court, but, following a ruling 
made by my predecessor last year, that is not required unless that is 
necessary for the proper conduct of the case or in the interests of the 
client.  

 
(d) It is evident from Mr Rogerson’s evidence to the Justice Committee on 25 

March 2014 that the insurance industry supports the proposal to increase the 
exclusive competence of the sheriff court to £150,000 essentially because this 
would result in a significant volume of personal injury cases being displaced to 
the sheriff court, where the pursuers would not have the benefit of automatic 
sanction for counsel and where insurers would not, accordingly, require to 
meet counsel’s fee as part of an award of expenses if the defender is liable 
(or if the case is settled on the basis that the pursuer’s expenses will be met). 
It may well be that a consequence of the shift of this cohort of cases to the 
sheriff court without automatic sanction for counsel would be that the 
recoverable expenses in individual cases, where counsel is not instructed, 
would be lower.  In considering this justification for the proposed increase in 
the exclusive competence of the sheriff court, it would, though, be appropriate 
to have regard to the following considerations.  

 
(1) As I observed in my evidence to the Justice Committee, the current 

arrangements enable pursuers in personal injury cases, if they raise 
proceedings in the Court of Session, to obtain the benefit of representation 
by counsel effectively free to them. The STUC, the EIS, the Police 
Federation, Clydeside Action against Asbestos and others have given 
written evidence to the Justice Committee about the benefit to their 
members of being able to access the skills of the independent bar in this 
way. That is possible because counsel’s fee is automatically recoverable 
as part of an award of expenses in the Court of Session – and counsel are 
therefore willing to act on a speculative basis. As a result, if the pursuer is 
successful, counsel’s fee will be met by the defender – or, more usually, 
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the defender’s insurer. The defender’s insurer will only have to bear 
counsel’s fee if the insurer takes the view that the pursuer’s claim has 
sufficient merit that the case should be settled, and if the case has not 
been settled at an early enough stage to avoid counsel’s fee. Procedural 
steps can be taken to encourage early settlement before such fees are 
incurred – for example the enforcement of compulsory pre-action protocols 
– and I would strongly support such steps. But if personal injury cases are 
moved en bloc to the sheriff court without the automatic sanction for 
counsel in those cases which currently applies when they are raised in the 
Court of Session, the virtues of the present arrangements are likely to be 
lost. Either pursuers will have to meet the cost of instructing counsel 
themselves from any settlement or award or they will not have the benefit 
of representation by counsel.   

 
(2) The essential driver for the proposed increase in the exclusive 

competence of the sheriff court is the volume of personal injury actions 
litigated in the Court of Session which settle at relatively low values. So far 
as non-personal injury cases are concerned, I am aware of no substantial 
criticisms of the choices which litigants make in choosing to bring cases in 
the Court of Session. In particular, I am not aware of evidence that 
commercial clients are choosing to bring cases in the Commercial Court 
which are not appropriate to that Court. The data which have been relied 
upon to justify the increase in the exclusive competence are focused 
almost exclusively on personal injury cases.  

 
The data  

 
The data which is available does not, I would suggest, support the proposed 
increase in the exclusive competence.  
 

(a) The example given by the Scottish Government in its Consultation Paper 
which preceded the Bill was as follows (para. 30): “In relation to low value 
claims (where the sum sued for is less than £10,000) the pursuers recovered 
expenses exceeded the damages awarded in 81% of cases in the Court of 
Session. This proposition could not reasonably be taken to justify an increase 
in the exclusive competence to £150,000.  

 
(b) In a dataset which was made available to the Civil Courts Review, “the 

median value of total expenses was £15,697 compared with a median 
settlement value of £11,500; that is total expenses were 136% of the 
settlement value. Put another way, total expenses were 36% higher than the 
settlement value (damages) in more than 50% of all cases litigated in the 
Court of Session” (para. 112). There are a number of observations which I 
would offer on this proposition. 

 
(i) The dataset was very small – comprising 93 Court of Session cases. 

The Civil Courts Review itself recognises (p. 70, fn 19) that it should be 
treated with care and that there is no guarantee that the cases are 
representative of the general population of personal injury actions 
proceeding in the Court of Session or the sheriff court. I attach an 
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actuarial report which was obtained by the Faculty from Dr John 
Pollock and which comments on this dataset.  

 
(ii) The figures relied on for the proposition that “in more than 50% of all 

cases litigated in the Court of Session” total expenses were 36% higher 
than the settlement value are the median figures from that very small 
dataset. It is instructive that the median settlement figure in the dataset 
in question is £11,500. In other words, the issue of disproportionate 
costs is focused on cases which settle at a very low figure – a very long 
way indeed short of the £150,000 proposed by way of the exclusive 
competence of the Court. 

 
(iii) In its written evidence to the Justice Committee, the Forum of Scottish 

Claims Managers stated (para. 9) that “Where there was a 
compensation payment to the Pursuer of £50,000 or less, the payment 
for the Pursuer’s legal costs was more than the settlement the Pursuer 
received in 53% of cases”. It would be reasonable to assume that the 
53% of cases referred to are likely to have been at the lower value end 
of the spectrum of cases in this dataset. It should be borne in mind 
that, in the dataset of personal injury cases referred to in my written 
evidence to the Justice Committee, some 70% of cases settled at less 
than £20,000.  

 
(c) I recognise that the Civil Courts Review also contains information (para. 113) 

which seeks to relate the settlement values to the sums sued for. The key 
passage in the Review states that: “Total expenses were just 15% of the 
mean settlement value (£178,000) in actions where £150,000 or more was 
sought, 92% of the mean settlement value (£21,457) in actions where 
£100,000 to £149,999 was sought, 111% of the mean settlement value 
(£14,961) in actions where £50,000 to £99,999 was sought, 159% of the 
mean settlement value (£7,6254) in actions where £20,000 to £49,000 was 
sought and 222% of the mean settlement value (£3,275) in the small number 
(6) of actions initiated in the Court of Session where under £20,000 was 
sought. Where the sum sought was less than £150,000, therefore, the total 
cost of litigation was likely to be 100% or more of the settlement value of the 
claim. Where the sum sought was less than £50,000, the total cost of litigation 
was likely to be more than 150% of the average value of the settlement.” I 
offer the following observations on this information:-  

(i) These statistics were, as I understand it, derived from the same 
small dataset which I have mentioned above. The cases were all 
personal injury cases. For reasons particular to that type of 
case, the sum sued for may be well above the ultimate figure at 
which the case is settled. The information should not be 
generalised to other types of case.  

 
(ii) The final two sentences in the quotation above should be read in 

light of the data upon which they are founded. They should not 
be read as suggesting that for any personal injury case where 
the sum sought was less than £150,000 the total expenses were 
likely to be 100% or more of the settlement value of the claim. 
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The comparisons which are made in the body of paragraph 
would appear to be between mean total expenses and mean 
settlement values within each range. The headline proposition is 
more likely to be true for cases which settle at a lower value 
within the range and, conversely, is less likely to be true for 
cases which settle at a higher value within that range.  

 
(iii) It is noteworthy that the point at which total expenses are liable 

to exceed the settlement value in this dataset appears to occur 
somewhere between settlement values of £14,961 and £21,457. 
In other words, if the removal of lower value cases from the 
Court of Session is to be justified on the grounds of 
disproportionate cost and one were to treat an excess of total 
expenses to settlement value as a good proxy for 
disproportionate cost, the aim should, on this dataset, be to fix 
the cut off somewhere between £14,961 and £21,457 in terms of 
the settlement value of the case. The point can perhaps be seen 
conveniently, as I observed in my evidence to the Finance 
Committee, by looking at the “Average Value of Settlement” 
column in Table 3 at page 18 of the SPICE Briefing.  

 
The Bill Team’s evidence was that the appropriate figure to use in order to set 
an appropriate level of exclusive competence is not the settlement value, but 
the sum sued for. Even if that were to be correct, the data which I have 
mentioned above would not support an exclusive competence figure of 
£150,000.  But I do not agree with the approach of the Bill Team in this 
respect. It is correct that, as a matter of practicality, the exclusive competence 
identified in the statute will need to be set by reference to the sum sued for. 
But in fixing upon the appropriate figure, it is necessary to bear in mind that, 
as I observed in my evidence to the Justice Committee, the overall package of 
reforms includes measures which are designed to ensure that, whatever 
figure may be identified as the appropriate exclusive competence limit, cases 
which are in reality worth less than that limit are not pursued in the Court of 
Session.  I refer to the provisions in clause 89 and to the intention which has 
been expressed to adopt a rule that where a pursuer is awarded a sum less 
than the exclusive competence of the sheriff court, expenses should be 
awarded on the sheriff court scale unless the pursuer can show cause why it 
was necessary to raise the action in the Court of Session: Civil Court Review, 
para. 128. If those measures can be expected to operate robustly, then it 
would be appropriate to use data on historic settlement values as an 
appropriate starting point. I recognise that it would be sensible to build in a 
margin above the relevant settlement value, and that it is a matter of judgment 
what margin requires to be adopted. The figure of £30,000 which I have 
suggested is materially higher than the figure of £10,000 mentioned in 
paragraph (a) above or the figure of £11,500 mentioned in paragraph (b). In 
the cohort of personal cases described in my evidence to the Justice 
Committee, almost 50 % settled at less than £10,000 and 70% at under 
£20,000.  
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(d) A factor which might, perhaps, have an impact on the exclusive competence 
figure which is selected is the figure which may be expected to divert enough 
personal injury cases into the sheriff court to justify the creation of the 
proposed national personal injury court. If the essential basis for the proposal 
is a need to populate the national personal injury court (which  

 
(1) This would emphasise the point that non-personal injury cases should be 

looked at differently – there is no reason why there should not be a 
different exclusive competence for different classes of case (that is, for 
example, as I understand it, the position in England and Wales).  

(2) It would also reinforce the case for seeking to replicate the arrangements 
which currently pertain for personal injury cases in the Court of Session 
under which pursuers are able to utilise the services of counsel – in effect, 
for allowing counsel to follow the cases.  

 
W. James Wolffe, Q.C.  
16 April 2014 
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Justice Committee 

Courts Reform (Scotland) Bill 

Written submission from Families Need Fathers Scotland 

Families Need Fathers Scotland is a Scottish charity principally concerned with 
providing support and advice for parents seeking to maintain full and constructive 
involvement with their children after separation.  
 
We endorse the general philosophy expressed in the Gill Review and the Policy 
Memorandum accompanying the Courts Reform (Scotland) Bill that access to justice is 
fundamental to an active and healthy experience of citizenship in modern Scotland. 
 
The observations in this submission are directed at those parts of the Bill that touch on 
the way contact and residence cases may be affected from the perspectives of access 
to justice and reduction of conflict between parties. 
 
The observations are largely drawn from the issues that have arisen and experiences 
that have been shared at FNF Scotland local support group meetings and also from 
approximately 2,000 telephone calls taken in the Edinburgh office over the last three 
years. We receive calls not only from non-resident fathers but other family members 
including grandparents, new partners, non-resident mothers, mothers with care and 
fathers with care. 
 
FNF Scotland generally advises callers to avoid litigation if possible. However, we 
receive many calls from people who are already involved in litigation or who feel that 
they have no alternative but to go to court.  
 
We also have experience of cases where non-resident parents abandon litigation, not 
because of their lack of commitment to secure parenting time or lack of merit in their 
case but because of the attrition of protracted proceedings that drain finances and spirit 
over months and years. 
 
Specialisms and summary sheriffs 
 
In general we support the proposal to designate specific specialist sheriffs in every 
sheriffdom if not in every court. Family sheriffs would be among the specialisms.  
 
We are agnostic about who should have responsibility for appointing specialist family 
sheriffs but believe strongly the appointment criteria and post appointment training must 
be transparent and oriented to the positive benefits for our children when both parents 
are fully involved in their development and welfare. 
 
In conjunction with the proposals for enhanced case management by the judicial office 
holder we anticipate that, if fully resourced (and freed from the ad hoc demands of 
criminal casework), specialist family court time would meet one of the greatest 
frustrations expressed by non-resident parents that cases drag out over months and 
sometimes years for want of effective use of court time and at the expense of 
relationships between the parties and between the pursuer and his/her children. 
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We are aware that there are critics of the proposed new tier of summary sheriffs that 
their involvement will somehow reduce the status of family actions. We do not 
necessarily share that assumption. it cannot be guaranteed, but we feel  summary 
sheriffs may be an infusion of new blood into the arteries of the civil courts system. 
 
However, in terms of the family courts and contact and residence actions in particular 
we recommend that it may be more than a matter of who is on the bench but how they 
conduct proceedings. 
 
We note that earlier this month Lord Thomas, Lord Chief Justice in England and Wales, 
said in a speech to Justice that an inquisitorial approach may be a better way of 
conducting family cases. 
 
He was speaking with particular reference to the reported increase in the number of 
Litigants in Person in family cases south of the border but our experience is that as a 
general approach it has much to recommend it. 
 
Proceedings and procedures in the family courts are in their origin the same as other 
forms of litigation such as personal injury or debt where the aim of going to court is to 
produce a clear result, a winner and a loser. This does not seem appropriate for settling 
most disputes about contact and residence after separation. 
 
Courts cannot order parents to like each other but neither can they be blind to the 
consequences of the narrative unfolding before them that allows and sometimes 
encourages parents to attack each other‟s character and history in order to seek short 
term advantage over each other at the expense of the long term contribution they (and 
their extended families) might both make to the benefit of their children. 
 
Lord Thomas went on to acknowledge that some lawyers would see it as a "process 
alien to our adversarial tradition" and that research would have to consider whether an 
inquisitorial procedure would require more judges or a "new cadre of junior judges". 
That sounds remarkably like the proposal for summary sheriffs in the Courts Reform 
(Scotland) Bill.  
 
It may be that such a change to the prevailing adversarial philosophy may need to be 
incorporated into the Bill or its accompanying Guidance. 
 
ADR 
 
Our view is that the references to mediation or other forms of alternative dispute 
resolution in the Bill are unduly tentative in terms of „encouraging but not compelling‟. 
 
Our view, as expressed above, is that many of the conflicts that take up court time are 
better suited to negotiation in which the parties, separated parents, are expected to find 
a route to resolving matters concerning their children rather than seeking to defeat each 
other. 
 
Our experience, however, is that there is no incentive for an intransigent parent with 
care to take part in mediation. While many solicitors are mediators themselves and 
some will encourage their client to go to mediation we hear often of others who advise 
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their client against it on the basis that they may have to give up some of the control over 
their former partner that being a parent with care gives them. 
 
In Scotland parties cannot be compelled to mediate and no inference may be drawn by 
a sheriff from a refusal to mediate. We believe this has held back the development of 
mediation as a useful tool in Scotland. 
 
In England and Wales since 2011 there has been a requirement for parties to attend a 
Mediation Assessment before lodging court papers. We understand this has been rather 
patchy in implementation but the terms if the imminent Children and Families Act south 
of the border will make it a legal requirement. 
 
We recommend that the Courts Reform (Scotland) Bill should be more robust about 
requiring attending at least an assessment meeting before a writ can be lodged.  
 
We further recommend that a judge be permitted to take into account a refusal to attend 
mediation (or some other form of ADR) in assessing that parent‟s commitment to the 
“best interests “of their child. 
 
Party Litigants 
 
It is our expectation that there is likely to be a rapid increase in the number of party 
litigants representing themselves in contact and residence and associated cases. 
 
There are several reasons for believing so. The first is the increase in the number of 
party litigants who contact FNF Scotland for advice or support. 
 
A significant proportion of them are non-resident parents from other parts of the UK 
whose children are now resident in Scotland. Others are from rural parts of Scotland 
where there is restricted availability or choice of solicitors. Others are in the position 
where they have spent thousands of pounds in solicitor fees and have run out of money 
and feel they have no choice but to represent themselves. Others simply believe – 
justifiably or not - they will do a better job because they can give 100% to their case 
while he may be one of a score or more of their solicitor‟s current clients. 
 
If we are asked, we impress on those considering representing themselves that it is not 
an easy thing to take on and that they must be extremely ruthless in assessing whether 
they are up to the challenge.  
 
In the context of our criticisms (above) of the adversarial nature of court proceedings a 
party litigant may find his emotional commitment becomes a serious disadvantage in 
court. 
 
Reports from the judiciary and the legal profession in England and Wales are that the 
number of Litigants in Person there have exploded since the withdrawal of legal aid 
from family cases.  
 
Our intelligence is that there is an increase in „pay as you go‟ relationships with 
solicitors where the Litigant in Person recruits the assistance of the legal professional in 
drawing up a strategy and writing legal documents but conducts correspondence and 
represents himself in court. We know of several similar relationships in Scotland. 
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Nevertheless, the number of Party Litigants is increasing and we believe will go on 
increasing.  
 
We feel that the Courts Reform (Scotland) Bill does not yet sufficiently comprehend the 
adaptations it will have to make to accommodate Party Litigants in family cases (as 
opposed to other simplified procedures) and the information that will have to be made 
available in plain English in terms combining court efficiency and access to justice. 
 
Enforcement of orders 
 
We have some experience of contact orders and interim orders being deliberately 
frustrated rendered ineffective by the decision of the parent with care to move out of the 
jurisdiction in which the order has been made. 
 
While a consideration of such conduct will fall to the discretion of the whichever judicial 
officer made the order about how this impinges on the “best interests” of the children we 
feel it is important that contact orders are among those that are deemed to be 
enforceable across Scotland. 
 
We would also draw the committee‟s attention the current lack of clarity in enforcement 
of cross –border orders.  We have found lack of clarity and lack of consistency among 
Scottish courts both in their approach to enforcing orders in cases where the children 
have been moved elsewhere in the UK and also to the procedures for accepting orders 
from other parts of the UK. 
 
Background on Families Need Fathers 
 
Families Need Fathers was founded in 1974. The organisation has had individual 
members in Scotland throughout its existence but a grant from the Equalities and 
Human Rights Commission in 2010 funded the establishment of a small staffed office in 
Edinburgh and formation of local mutual support groups across Scotland. In 2012 
Families Need Fathers Scotland secured its independent status as a charity registered 
in Scotland [SC 042817] with its own constitution and trustees.  
 
FNF Scotland presently employs two part time members of staff in its Edinburgh office. 
 
Over the last three years FNF Scotland has contributed to a number of Scottish 
Government consultations and taken up membership of several relevant committees 
and forums including the Scottish Government Parenting Strategy. 
 
FNF Scotland aims to support individuals who have come up against difficulties in 
maintaining contact with their children after separation and raise broader awareness of 
the institutional obstacles that often appear to make conflicts worse rather than better 
not just for the fathers (and other family members) involved but above all for the children 
of the relationship. 
 
To that end we have published several reports, freely downloadable from our website. 
Our view is that the more the parties know about what‟s happening, the greater will be 
the focus on the central issues to be addressed and the less stress there will be at a 
human level for the individuals involved. 
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Representing yourself in the Scottish Family Courts. The aim of this was not only to 
be a user guide to prospective party litigants but by explaining the procedures and 
terminology in plain English to improve the quality of the conversation between a 
prospective litigant and his or her solicitor.  
 
Equal Parents. Clearing the obstacles to involvement of non-resident parents in 
their children’s education. This report set out the general legal rights and obligations 
between schools and parents.  
 
Bar Reports: A guide for parents in Scottish family court hearings. Bar reports are 
instructed in the majority of child welfare hearings involving residence/contact. FNF 
Scotland has been represented on the Scottish Government working group on 
reforming the bar reporter system. 
 
Families Need Fathers Scotland 
18 march 2014 
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Justice Committee

Courts Reform (Scotland) Bill

Written submission from the Family Law Association

Introduction

The Family Law Association previously responded to the consultation in respect of 
the Scottish Civil Court Review.  That response was submitted in 2008.  That 
response has been helpful in the formulation of this further response.

formation of a distinct Family Court would be advantageous not only for the Parties 
in family actions but also to the Courts and the judiciary.  Whilst the Association has 
always been aware that the provision of a state of art Family Court is unlikely to be 
achievable it should not stop those within the Scottish Courts aiming to achieve that.
The present draft Bill goes some way to provide the specialisms which are 
undoubtedly required in Family Law and other areas. However, the Association 
retains concerns in connection with the proposals.  The writer has found some 
difficulty in formulating a response as it is difficult to rationalise how the system will 
work in practice particularly in rural areas.

As was suggested in the 2008 response, the Family Law Association remains

.  Whilst that perception may be erroneous it 
is nevertheless held in the wider population. It is accepted however, that the 
proposals within the draft Bill provide that Summary Sheriffs are to be appointed on
the same conditions as a Sheriff. It is hoped that there will be an opportunity to have 
Summary Sheriff appointed solely on the basis of their specialism in Family Law.  

One of the other major concerns highlighted in the 2008 response and which 
remains a concern today is how the system will work in practice, particularly in rural 
areas.  One of the fundamental principles of the Bill is to allow Parties a choice in 
who would deal with their case.  They could either travel to a specialist sheriff or
have it dealt with locally by a Summary sheriff.  The Association remains concerned 
that for some Parties that choice will not be available.   For instance if a Party in a 
rural area on Legal Aid finds themselves 50 or 60 miles from a specialist Sheriff, will 
they truly be able to avail themselves of the specialist?  Will the Legal Aid Board pay 
to have a solicitor deal with it? Alternatively, the same considerations may apply in 
those same circumstances to a privately funded party.  Purely on financial grounds 
they may find it extremely difficult to afford the additional cost of travel to the court of 
their choice. In circumstances such as these would a choice really be available.

This Response now turns to the specific questions posed.  The Family Law 
Association has responded to those Chapters and Questions which affect Family 
Law.
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Chapter 1

Do you think that the Court of Session should retain concurrent jurisdiction for all 
family cases regardless of the value of the claim?

The Association does have anxieties in connection with the definition of the word 

relatively small when considering monetary value but have an extremely high value 
to the Parties involved. What value do you place upon contact with a child?

The Association also has concerns about the difficulties and limitations placed on a 
ability to raise an action in the Court of Session irrespective 

of value or complexity.  Some cases are raised with little regard to the monetary 

In some circumstances such a practice is used as a weapon to defeat the opponent 
who is unable to afford representation in that court.  

The Court of Session should be used for high value claims or claims which pose 
complex legal issues.  Unless a claim falls into either one of those categories it 
should be raised in the Sheriff Court.

We do not believe that there should be an automatic bar to raising any action in the 
Court of Session but there should be a greater degree of judicial scrutiny/case 
management to ensure that the case is appropriate to merit a hearing before that 
court.

What impact do you think these proposals will have on your organisation?

There are already significant delays in some family cases due to court resources.  
Some courts are unable to set a proof within the times limits envisaged within the 
relevant court rules, adoptions being one example.  Cases involving children should 
be prioritised within the court system so that they stand a better chance of being 
resolved quickly with less strain on the parties and the children involved.

Chapter 2

Do you agree with the proposed competence of Summary Sheriffs in family cases?

This is a difficult question to answer given that no-one has been able to explain how 
the Summary Sheriffs/Sheriffs will be dealt with in any particular area.  For instance, 
how is this to work in rural areas?  Is it to be the case for instance that all the 
specialist Family Sheriffs will remain in Edinburgh whilst the local Courts have 
Sheriffs and/or Summary Sheriffs? Are the Summary Sheriffs with Family Law 
expertise or an interest in family law able to deal with purely family law or would they 
have to deal with the full spectrum of summary crime, small claims and the like as 
well?

If there is a Summary Sheriff with family expertise in an area then that would 
probably be preferable to a Sheriff without such expertise.
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The Association does have anxieties about the fact that Summary Sheriffs are to 
hear Summary Crime and Small Claims/Summary Causes as well as family cases.
One of the biggest criticisms of the Court system thus far is the fact that civil 
business plays second fiddle to criminal business.  It has always been the case that 
those involved in civil actions have had to wait whilst criminal business is disposed 
of.  The Association is therefore concerned that having Summary Sheriffs deal with 
Summary Crime is simply going to mean that exactly the same difficulties are found 
in the new third tier of jurisdiction.  

One of the main themes behind the draft Bill is to ensure that parties have the choice 
of where they raise an action.  If they wish to raise it before a Sheriff who is a 
specialist in family law matters then that is their choice.  However, if it is the case 

Board will not pay for a solicitor to deal with the matter before the Specialist Sheriff in 
Edinburgh then the Association wonders how much choice there actually is.  The 
Association is concerned that the choice will not be available for those on reduced 
incomes and or Legal Aid.

As can be said for all areas of law, no doubt, it would be beneficial for a Sheriff who 
has an interest or specialism in a particular area of law to deal with that area.  That is 
even more important in the area of family law because additional skills and training 
are essential to help deal with emotional issues quickly to alleviate stress, anxiety 
and harm to children. The Association endorses and would promote the specialist 
training of Sheriffs/Summary Sheriffs for family law cases.  Other jurisdictions such 
as Australia have specialist family courts and these jurisdictions have seen benefits 
in that system. The specialist family court in Glasgow is successful and it would be 
hoped that the new court structure would allow such specialist courts in all areas of 
the country.

It should never be forgotten that family law cases are not soft options, the work is 
demanding because there are many facets to it, knowledge of the law is insufficient;
on-going training in a number of other areas is essential. These cases require the 
very best of judicial thinking and case management to ensure the right result is 
delivered for each family. That includes ensuring that each case receives the 
appropriate amount of time to deal with it.

Hearings?

Various members of the Association can see that there may be difficulties in the 

stems from the fact that there could be families that are involved in multiple 
processes. For instance, adoption, which we understand is to be dealt with by a 
Sheriff; at the same time other members of the family, might be dealt with through 

es whereby the family 
have to go through different Courts with different members of the judiciary dealing 
with the different cases which have an impact on the family unit.  It would be 
advantageous in such circumstances to have the same Sheriff/Summary Sheriff deal 
with that family.

700



4

It remains unclear as to why criminal charges being heard by a Sheriff and jury which 
relate to a member of a family should be categorised differently to other areas of law 
with equal importance and effect to a family unit.  For instance say a father is tried on 
indictment for abuse, requires to be dealt with by sheriff and jury, why should 
proceedings relating to the future care arrangements of the child/children who may 
have been victims of that abuse be dealt with by a Summary sheriff?

Do you agree that the allocation of cases where there is concurrent competence 
between Sheriffs and Summary Sheriffs should be an administrative matter for the 
relevant Sheriff Principal?

The Association is concerned that such a practice would lead to disparity as different 
Sheriff Principals would make different decisions.  Such a policy would lack clarity; it 
seems that it would be desirable and beneficial to have one policy which related to 
Scotland.

Sally Swinney
Chair
Family Law Association
24 March 2014
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Brian Fitzpatrick, Advocate 
 
Background: 
 
I called to the Scottish Bar in 1993. Prior to qualifying as an Advocate I trained and 
thereafter was employed as a qualified solicitor at Digby Brown, Glasgow and L& L 
Lawrence, Glasgow, both specialist firms with a substantial caseload of personal injury 
(PI) cases, primarily for ordinary citizens and mostly for working people, trades unions 
and their members. My practice is predominantly one of acting for pursuers mostly in 
the Court of Session. I took a break from professional practice in 1996 until summer 
1997 and again from autumn 1998 until returning to full-time practice in autumn 2003 
after public service as Head of Policy in the Dewar administration and then as MSP for 
Strathkelvin  and Bearsden. During those years I did not resign my membership of the 
Faculty of Advocates but I did not practice. My practice nearly exclusively is as 
specialist Counsel acting (predominantly) for workers or victims of road traffic accidents. 
I have a particular interest and recognized expertise in workplace and road traffic cases 
particularly cases of catastrophic injury resulting in head and brain injury and spinal cord 
injury cases. 
borne in mind that in most but the most modest PI cases personal injury affects the 
victim but also her wider family. I regularly am instructed also for pursuers who lack 
legal capacity due to their youth or as a result of injuries suffered. Pursuer
often will instruct Counsel regardless e as between 
pursuer/defenders instructions might arise but solicitors for insurer/defenders (perhaps 
in defence of the valuable assets of acquired know-how based on past cases) tend not 
to so readily instruct Counsel seen or perceived to be expert in acting for pursuers. In 
almost every case I undertake the defender will be defended by a well-resourced 
insurer or by a public authority such as local government, Scottish Ministers, the health 
service, the UK Government or the like. The paucity of the availability of civil legal aid 
for proceedings in the Court of Session means that, like most PI Counsel, I have only 
limited experience of acting in legally aided cases in the Court of Session. Civil legal aid 
is rarely granted for cases under £50,000 to proceed in the Court of Session and is 
largely irrelevant to consideration so far as PI cases in that Court are concerned. The 
great preponderance (90% +) of cases in which I appear are ones where I am instructed 
speculatively for the Pursuer. The great preponderance of those cases (90%+) result in 
an extra-judicial settlement or a judicial decision (at first instance or on Appeal) in favour 
of the Pursuer. It should be borne in mind that such (not uncommon) success rates 
reflect the reality that many such cases proceed on the basis of breach of the criminal 
law by either other road users or employers. Civil liability (and the securing of damages) 
mostly turns on establishing the civil proof of such breaches. Speculatively funded 

-founded or misconceived cases being brought. 
Few Counsel could sustain the financial consequences (or reputational damage) arising 
from a steady string of ill-founded (and therefore likely unsuccessful) cases. Like many 
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practicing Counsel I do stand ready to take instructions speculatively) in cases giving 
rise to interesting or novel points of law even where the anticipated prospects of 
success might seem poor. Scotland s jurisprudence (since even before the era of 
Donoughue v Stevenson, itself a Poor Law case that made its way through the Court of 
Session all the way to the House of Lords and which is regarded globally  as the fons of 
the modern law of negligence ) has been developed on the back of such cases. 
 
I have been a member of Unite since 1986. I am a member of Justice and Justice 
Scotland as well as Liberty, SCOLAG and the Muir Society. I regularly lecture on the 
law and practice relating to head, brain and spinal cord injury (not just to lawyers but to 
bodies including Victim Support, Child Brain Injury Trust and Headway). I am a past 
Trustee and Board Member of the Head Injuries Trust for Scotland.  
 
For the purposes of this respectful submission to the Committee, my comments are 
restricted to: the exclusive competence of the Sheriff court; the creation of the judicial 

national specialist personal injury court and the 
need for protection and support of civil jury trial; judicial specialisation and the 
introductio  
 
Summary 
 

 The proposal to provide for an exclusive competence of the sheriff court of 
£150,000 to all intents and purposes will end the Court of Session as a court of 
first instance for personal injury claimants.  The proposal is predicated on a 
decerniture in that sum. Any solicitor instructed by a PI client who might secure 
damages but subject to a significant deduction for any contributory negligence 
will need to carefully consider even the raising of cases with a value considerably 
in excess of the proposed limit. A claim of potentially £350,000/£400,000 but a 
real risk of such a percentage deduction might be caught by the scope of such a 
significant upwards shift. (The case of Anthony Stephen Tortolano , 2013 S.C 
313 is but an example). £150,000 as a cut-off point will remove nearly ALL PI 
work from the Court of Session. A pursuer with the prospect of finding jurisdiction 
elsewhere in the UK might be well advised to seek to forum shop. Workers and 
injured persons in Northern Ireland and England & Wales are only excluded from 
the higher courts at much lower levels (£30,000 - £50,000).  
  

 The Sheriff Court is an unattractive forum for pursuers. As a matter of routine, PI 
cases  in the Court of Session are allocated four consecutive days (and more on 
application) and those days are only infrequently changed (usually for sound 
reasons). The priority of any Sheriff Court is the prompt dispatch firstly of 
summary criminal business. It is notoriously difficult to secure the allocation of 
diets longer than single days and in many Sheriffdoms cases needing more than 
one day are eked out over the Court calendar. Many Sheriff Courts, particularly 
outside the larger population centres, lack proper libraries, waiting rooms for the 
separation of witnesses and meeting areas (all readily available in Parliament 
House). Much of the current Sheriff Court estate would struggle to have readily 
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available facilities to accommodate civil jury trials. Scottish Courts in a sense 
gets an unquantified subsidy in respect of the readily accessible facilities 

the Court of Session. Solicitors- advocate have replicated such facilities there in 
the SSC and WS facilities. Unlike in days of yore, it is now a matter for comment 
if an allocated case cannot proceed on the day fixed in the Court of Session.  
That the proposals indicate the Government do not intend to appoint additional 
sheriffs to deal with the cases excised from the Court of Session (almost all and 
not, as has been suggested, around two-thirds) must be a fundamental concern if 
Parliament is interested to ensure that victims of personal injury and their families 
(sometimes carers) do not suffer the further assault of having a good system 
removed to be replaced by an under-resourced and inadequate alternative. A 
worker, already out-of-pocket and with ongoing expenses may feel pressured 
into accepting an inadequate extra-judicial settlement when met with the 
information that Court days will be staggered and no definite end date for 
proceedings is known and such proceedings might be heard by a Sheriff with 
only limited (if any) PI experience. Cases involving younger head and brain 
injured persons might initially appear to be of modest or moderate value and we 
are still only developing an understanding of the particular needs of such victims. 
Unless there are robust arrangements protecting the transfer of such cases, on 
being identified as more complex than thought, institutional inertia will militate 
against deserving cases being transferred either to the Court of Session or the 
proposed national specialist Court. 

 
 PI cases, even of moderate value (under £20,000) can often require access to 

good technology both for case management and the proper presentation of 
evidence. Any 21st Century court reform should recognise the likely need for 
significant IT investment and secure access to such technology not just for the 
Court and its members and officials but also for parties and their advisers. 
Technology in our sheriff courts requires significant improvement and investment, 
the proposals do not appear to contemplate any transfer from the Court of 
Session resources and estate but only £10,000 has been identified as a 
proposed IT update. 
figure suggests a risible estimate has been happened upon given recognized 
budgetary constraints. Civil juries are an important part of our civil justice system 
and proper provision for the leading of evidence are needed in respect of civil 
jury trials. 

 
 The expected savings, as identified in the Financial Memorandum, are 

misleading, as they fail to take into account the amounts recovered by the 
Scottish Legal Aid Board (SLAB) in personal injury cases. 

 
 The proposal for a specialist PI court pays insufficient attention as to whether that 

national specialist court does not, in fact, already exist in the Court of Session, 
particularly given the welcome effects of the procedures under Chapters 42 and 

pecialist sheriffs are a welcome and necessary 
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pre-requirement to any substantial transfer of such business. Many of the current 
Sheriff Court judges are drawn from former prosecutors or criminal defence 
lawyers with little or no background in PI (as Sheriffs routinely acknowledge on 
and off the Bench). 
 

 
current arrangements. In contrast to the Sheriff Court, a very high percentage of 
PI cases are resolved with none or little need for judicial intervention or Court 
time. PI practitioners, advocates, solicitors-advocate and solicitors, often 
anecdotally acknowledge the utility of a measure of detachment brought to the 
resolution of disputes by Couns
fearlessly and without favour but in a culture where the controversial areas are 
sought to be identified with a wide measure of agreement where that might be 
achieved. That should be mirrored in the Sheriff Court. The anecdotal evidence is 
that it is not. No significant research has been done on the unintended 
consequences in a breakdown or departure from that culture. If there is any 

- ,000 

standing the limited exposure on the damages sum itself. Most pursuers rarely 

re appears to have been no research on whether an increase 

perhaps given my remarks on contributory negligence to cases of even greater 
monetary value. 

 
 The pr ppropriate for personal injury cases 

for reasons already identified in research, and by Justice Secretary, Mr. Kenny 
MacAskill.   Its adoption would lead to real injustices being routinely played out in 
our courts. 
 

 These proposals risk unexpected and detrimental consequences so far as 
Scottish victims of personal injury are concerned. 

 
An increase in the exclusive competence of the sheriff court from £5,000 to 
£150,000 
 
1. This increase would remove almost all PI cases from the Court of Session 
closing it off as a court of first instance for the victims of personal injury. The assumption 
appears to be that catastrophic cases will continue to be dealt with in the Court. No 
soundings or evidence appears to have been taken from the likely sources of such 
cases. There are great advantages to legal advisers in having a centre of excellence for 
PI work and litigation. It seems likely that the proposed national personal injury Court 
might wholly displace the Court of Session even in cases with a value OVER £150,000.   

expected to be reduced from what is already a fragile base. The Court of Session, 
acknowledged across the UK and internationally as a highly prestigious forum with 
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decisions often relied upon across the UK on many important issues involving 
workplace health and safety and the approach to damages in a changing world, will be 
denuded of such inputs.  

 
2.  £150,000 exponentially exceeds the position in other nearby jurisdictions. In 
England and Wales, the county court has jurisdiction up to £50,000. In Ireland the 
jurisdiction of the circuit court has been increased recently to 60,000 euros for personal 
injury actions. Scottish victims of personal injury will be placed in a significantly 
disadvantaged position both in respect of access to representation and the standard 
and procedures of the Court dealing with their case. 

 
3. It is wholly unclear how the £150,000 figure was happened upon and what 
reliance might be placed upon it. 

 
4. Younger victims of serious head or brain injury (as instances only) deserve 
special consideration. The medical position in such cases often is unclear and the 
prognosis guarded at best. It may be necessary to institute proceedings to secure 
immediate expenses and to get some form of interim payment by agreement or award 
by the Court. Unless robust arrangements are in place under any new Court 
arrangements to secure and promote the ready transfer of such cases younger 
pursuers face particular risks of being under-compensated. Sheriffs are no more nor 
less territorial nor professionally jealous than other experienced professionals. Where 
the policy purpose seems to be directed towards PI cases NOT being raised or 
determined in the Court of Session in the absence of such robust protections and 
promotion of such transfers applications to do so likely will be refused. There is a real 
risk of injustice being worked on some of our most vulnerable citizens. 

 
Resourcing 
 
5. Criminal cases remain the driver and focus of the Sheriff Court. That position 
might be expected to be maintained or even gather speed in coming years.  There is 
already an increase in the number of criminal cases being dealt with in the sheriff court 
(be that from extended powers or p . The proposed 
changes in the Bill will add to those pressures. Crime always will be given priority so the 
most likely persons to carry the costs in terms of impacts such as delay, cancellation 
and rescheduling will be the victims of personal injury. That is a double injury but this 
time perpetrated not by a wrongdoer but the Government. If the proposed changes to 
the criminal law on corroboration secure Parliamentary approval,  a likely result will be 
that there will be more criminal cases being prosecuted and going to trial in the sheriff 
courts. The programme of Sheriff Court closures inevitably mean additional pressure on 
remaining sheriff courts. Yet the Financial Memorandum indicates that there are to be 
no extra sheriffs. With a measure of generosity, the Sheriff Court already is a somewhat 
creaking system. With a proposal that only two sheriffs are to be allocated to the 
national specialist court, the day to day business of that court will be seriously affected 
by any case of any duration beyond mere hours and minutes. An informed but self-
interested 
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be dilatory to his advantage in weeks when it is clear cases will not get going for want of 
a presiding Judge being available. The ready availability of judges to be drafted in for 
outer house business in the Court of Session has and does avoid such dilatoriness. It 

industry will act otherwise than in its own interests. 
 
6 In the Court of Session evidence is recorded (albeit in antiquated format). In the 
Sheriff Court parties need to instruct and pay for a Shorthand writer. The proposed 
reforms likely will see the Court of Session turned into essentially an appellate Court in 
PI cases. Appeals need access to the evidence. It is unclear if the proposed £10,000 for 
IT encompasses a move away from the 19th Century that is the shorthand recording of 
evidence. 
 
7. Little attention appears to have been given to the impacts of the proposals on the 
court fees presently charged by the Court of Session. At present, PI claimants subsidise 
the operations of the Court generally. The PI fees charged greatly exceed the 
recoveries made in 
an elective procedure, segregated Judges and a segregated Court procedure. Given 

-
approach seems the likely future pattern. It has not been made clear if the shortfall on 
PI fees will be made up by the Government or, more likely, the fees charged to other 
Court users will require to be significantly increased. As a matter of principle, it is wrong 
that citizens seeking redress and reparation for well-founded claims should be placed in 
a less advantageous position than a well-funded commercial litigant pursuing a 
commercial debt. 
 
8. Paragraph 97 of the Financial Memorandum on anticipated savings 
costs of £1.2 million per annum   is misleading and wrong. Almost 90% per cent of 
legally-aided PI and medical negligence cases are successful, meaning the expenses 
incurred in those cases are recovered from the other side and are NOT a charge on the 
taxpayer.  
or motorist who is ordered to pay damages by the Court as the civil consequence of 
circumstances that otherwise might merit a criminal prosecution. So far as the NHS is 
concerned it is respectfully submitted that it is wrong, in principle, to take into the 

an acceptance by the NHS or determination by the Court that a particular practitioner or 
NHS Board has been guilty of negligence. 
 
9. Paragraph 96 of the Financial memorandum states that that SLAB paid out £4.9 
million. In the absence of knowing what sums were paid IN from successful recoveries 
that figure is meaningless and most likely misleading. 
 
10. 

-in-a-
daily and accumulated benefits of acquired know-how and dealings in a vast range of 

707



7 

likely always will be a laudable ambition with the aim being one of attempting to arrive at 
a position where ordinary people with meritorious claims can access suitably qualified 
lawyers who have the right advice to help them gain the right settlement or to litigate 
and get a judicial award as soon as possible. It must be recognised that the availability 
of counsel is an important asset in facilitating early settlement. The Scottish Bar brings 
the benefit of years of experience in case preparation, case pleading and presentation, 
which levels the playing field with defenders backed by the financial services industry. 
Even the current Westminster governm
removing the ready access to Counsel contemplated by the Bill. 
 
11. A test as to the grounds for Sanction for the employment of Counsel based on 

d would thwart that 
ambition. Nearly ALL cases would fail that test. Nearly all successful PI litigants would 
be refused the recovery of their costs in instructing Counsel. Counsel who could not 
recover their fees quickly would cease acting speculatively not least at the behest of 
their bank managers.  Sheriff Principal Taylor is right to advise that the test for granting 

difficulty or complexity, or the importance or value of the claim, with a test of 
 That test most likely can only be made at the 

completion of the proceedings. Even there likely will be a deleterious effect so far as 
securing speculative representation is concerned 
 
Specialist court 
 
12. If Parliament is minded to ignore the existing availability of the Court of Session 
as a specialist PI court there are sound reasons for introducing a national specialist PI 
court. Since 1999, The Scottish Government (regardless of the political hue of the 
administration) has made clear its policy commitment that new public bodies should be 
presumed to be located OUTSIDE Edinburgh. If there is to be a national PI Court, it is 
respectfully submitted that the Court should include the use of a specialist court in 
Glasgow. Workplace accidents particularly remain concentrated on the larger population 
centres. 
 
13. 
right to seek jury trial is a proud Scottish tradition. It should be remembered by all 
concerned that Proofs in the Court of Session being heard by Judges only is a 
departure from what is the default position that, save where a defender shows special 
cause, a pursuer is entitled under the Court of Session Act to apply for a civil jury to 
decide her case. Juries have played a key role in the development of our law on PI and, 
particularly in recent years, have been acknowledged by the Appeal Court as providing 
a welcome corrective or augmentation of judicial decisions. The availability of civil jury 
trial has played a significant part in securing awards more reflective of the actual losses 
suffered by victims of personal injury. While the Court must always act fairly and 
impartially between the parties to a litigation it should not be assumed that all parties 
are in the same position. PI litigation is one instance of litigation where there can be a 
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the issues of conduct and 
it is suggested that a pursuer with a well-founded claim should be protected and 
supported by our Parliament. Most defenders with well-founded defences will be 
supported and assisted by well-resourced defenders. Parliament should be loathe to 
undermine civil jury trial and should seek greater clarity as to what steps are to be taken 
to protect and promote civil jury trial be it in the Sheriff Court or the national personal 
injury Court. Such protection will have necessary consequences for resources, 
accommodation, support staff and the Sheriff Court estate. 
 
Specialisation of sheriffs 
 
13.  Specialist sheriffs will be needed if victims of personal injury are not to get third 
rate treatment at the hands of our justice system. Most Court of Session judges will 
have spent part of their professional life dealing with PI cases from one side or the other 
or both. PI work is highly complex. Increased EU and UK regulation demand familiarity 
and capacity with a burgeoning black letter and case law jurisprudence.  The Sheriff, 
particularly in more rural locations, often needs to be a generalist. A generalist 
determining a complex PI case is an appeal in waiting: Carol Kennedy v Chivas 
Brothers Limited, [2013] CSIH, 57.  
 
An issue also arises as to where that specialist band of Sheriffs is to be got. In the 
immediate years, expert solicitors, solicitors-advocate and Counsel might provide the 

cotland of these changes 
are dire. It is highly unlikely that very junior Counsel will be able to attract work 
immediately on qualifying in cases valued at £150,000 and upwards. This is not mere 
self-interest. There is a substantial public interest in having a robust and independent 
referral Bar. The Scottish Bar in the last 20 years has divested itself of a reputation as a 
public school ghetto. Most advocates now come to the Bar after a number of years as 
solicitors. Qualifying for the public office of Advocate is expensive. Intrants are unpaid 
during their training. There are inevitable delays in payment on qualifying and securing 
work. Only persons of considerable private means might bear the sustained costs of 
establishing a reputation such as to be routinely instructed in cases of over £150,000 

legal system and the administration of justice will be impoverished by the return to an 
exclusion of persons of modest means from training and qualifying and practicing as 
Advocates. In the 21st Century we would be returning our independent referral Bar to 
the 18th Century. 
 

 
 
14. The interconnections between specialist Sheriffs and the new tier of summary 
sheriffs is unclear.  
 
15. According to the Policy Memorandum, the simple procedure  
on a problem-solving or interventionist approach, closer to the inquisitorial approach 
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1. This approach is not appropriate for personal injury 
cases. To bring any personal injury claim, no matter how low-value or superficially 
straightforward, a person needs to have an understanding of the law of negligence, and 
some knowledge of how to obtain and understand medical evidence. Where 
determining PI cases, due consideration and respect needs to be accorded to the fact 
that the right to damages flows from a breach of the common law or indeed of a criminal 
statute. Problem solving or, indeed trying to identify a via media, may be wholly 
inappropriate where an innocent victim has suffered loss through the fault and 
negligence or statutory breach of a well resourced defender. It would add injury to 

instruct legal representation 
at a cost to his policy holders or shareholders but the party suffering as a result of the 
breach had to take up the heavy burden of self-representation. A bullish Insurer might 
elect to instruct Counsel and bear the cost in order to deter or minimise claims. Applying 
the proposed simple procedure to PI Cases would be a wholly retrograde step. It cannot 
be assumed a case under £5,000 is not complex. Mrs.  (see above) 
would have fallen under the simple procedure financial limit. 
 
Unintended consequences 
 
16. In general, the proposed changes proceed on the basis that they will represent 
an improvement on current arrangements. No PI practitioner of standing has suggested 
that that current Chapter 42 and 43 procedures of the Court of Session are not working 
effectively so far as pursuers are concerned. Many litigants, individuals and trades 
unionists, who otherwise could not contemplate the costs of securing the legal services 
of experienced and qualified specialist Counsel (and doing so running the risks of the 

the UK, Scottish Counsel instructed speculatively generally see their costs recovered 
from the unsuccessful defender only. The proposals are broadly silent on whether and 
why it is thought that position somehow might be maintained. 
 
17. It seems sometimes to be suggested that excluding access to the Court of 
Session for most ordinary citizens seeking redress for PI breaches might allow that 
Court to develop and grow other expertise. It has been suggested more commercial 
work might, by that change, be attracted towards Scotland as a forum. It would be an 

vantaged in 
asserting their well-founded claims so that an untested and uninvestigated new source 
of judicial or legal activity for persons or corporations furth of Scotland might be 
attempted to be secured. uld be spent to 

court. It is unrealistic, in an era of global financial austerity to expect that there is a 
ready market for commercial litigation waiting outside Scotland for the simple measure 
of excluding most PI work from the Court of Session to be adopted before such work 
arrives in Scotland. 
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18. The implications for the current Scottish senior judiciary of the significant 
contraction of the Court of Session has gone unexplored. The demographic make up of 
the Senators is not set out nor are their current workloads nor the likely impacts on 
judicial time of the excision of such a considerable body of work. Two new Senators 
have just been installed. On one hand the proposed increase in Sheriff Court resources 
is, at best, modest but on the other little thought seems to have been given to the 
effects on what our most senior Judges will be doing. It may well be that the proposals 
anticipate an increased appellate function (the appeal Court in part providing some 

stamina to seek overturn of a flawed decision by a Summary Sheriff or Sheriff proper). 
That remains unclear. 
 
19. The recent progress made as a result of decisions in civil jury cases  (not just in 
fatal claims) in modernising our law of damages to properly reflect the true costs of the 
consequences of injury may be halted or reversed if civil jury trial is not only preserved 
but is not protected, promoted and resourced.  
 
20. It may well prove necessary for Scottish legal advisers to consider advising a 
Scottish client with a good claim to consider whether she might not have jurisdiction 
elsewhere in the UK so that the £150,000 ceili
fees might be better secured so that representation by Counsel might be secured. 
 
20. PI Counsel tend to charge for their services on a broad hourly, half-day or daily 
basis. A moderate value PI claim can still be time-consuming, complex and demanding. 
Most PI Counsel are competent and conscientious. Litigants, and therefore society, 
benefit from the many cross-subsidies applied in such charges. Absent the fee income 
from moderate claims, where experienced Counsel are working only on demanding, 
high-value claims there is a significant risk that charges for such work will increase. 
Where Counsel are only to be instructed in lengthy (8  24 day) Proofs  for claims over 
£150,000 much more serious consideration will need to be given to the practicability of 
accepting such instructions on a speculative basis. Pursuers with potentially high value 
claims face the problem that they have no or modest income at their point of legal need.   
 
Brian Fitzpatrick 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Forum of Insurance Lawyers 
 
The Forum of Insurance Lawyers (FOIL)  exists to provide a forum for 
communication and the exchange of information between lawyers acting 
predominantly or exclusively for insurance clients (except legal expenses insurers) 
within firms of solicitors, as barristers, or as in-house lawyers for insurers or self-
insurers. FOIL is an active lobbying organisation on matters concerning insurance 
litigation.  
 
FOIL represents over 8000 members. It is the only organisation which represents 
solicitors who act for defendants in civil proceedings. 
 
Following consultation with the membership in Scotland the response has been 
drafted by Rory Jackson at McClure Naismith; Jenny Dickson at Morton Fraser; 
Gilbert Anderson at DAC Beachcroft; and Garry Ferguson at bto Solicitors. 
 
Introduction 
 
FOIL is enthusiastic and supportive of the ambition and much of the content of the 
Court Reform Bill. It has some concerns about the practical application of parts of the 
Bill and those shall be set out further below. 
 
Of particular concern to us is the intention to re-introduce civil jury trials in the sheriff 
court which shall be expanded upon below.  
 
Evidence on the Bill 
 
Moving civil business from the Court of Session to the sheriff courts 
 
As stated in previous submissions FOIL is in favour of the increase in privative 
jurisdiction to £150,000. In past submissions it has proposed that the privative 
jurisdiction might even be increased to £200,000.  
 
Creating a new judicial tier within the sheriff court 
 
FOIL members are all aware of the financial imperatives and the need to ensure that 
the judicial system is efficient both in terms of time of delivery of justice and in cost 
terms. FOIL supports the introduction of summary sheriffs to deal with cases at an 
appropriate level. However, it would simply note caution that summary sheriffs will be 
required to understand a wide range of legal matters as noted in Schedule 1. The 
breadth of matters before a sheriff in terms of the simple procedure would be 
extensive and the period of introduction and training for summary sheriffs would be 
required to be considered. 
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The appointment of specialist sheriffs 

FOIL supports the appointment of specialist sheriffs.  The development of an in 
depth knowledge of particular legal issues should ensure the best quality of decision 
making.  Few practitioners will profess expertise in every area of law and such 
specialism within the judiciary is welcomed.   
 
The creation of a specialist personal injury court  
 
FOIL supports the creation of a specialist Scotland-wide court for personal injury 
cases.  The Bill permits that court to sit across Scotland and for the purposes of 
access to justice FOIL respectfully suggests that that court should sit in different 
locations across Scotland depending on the presence of relevant cases.  Whilst 
there is an attraction of having a “central belt” specialist court, as an organisation 
FOIL believes that to allow access to justice, claims should be able to be raised in a 
reasonable locality to the claimant.  FOIL members are concerned that the 
administrative and financial burden of having jury trials in personal injury cases in 
numerous courts across Scotland would be. FOIL does not agree that civil jury trials 
should be available in the sheriff court (see below).  
 
The retention of civil juries in the Court of Session and their introduction to the 
specialist all-Scotland personal injury sheriff court  
 
FOIL has serious concerns over the retention of civil jury trials for enumerated cases 
in the Court of Session and their introduction in the proposed all-Scotland personal 
injury sheriff court.  At the heart of its concern is the need for legal advisers, whether 
for pursuers or defenders, to be able to give reasonably clear and consistent advice 
to their clients on the value of claims, particularly for non patrimonial loss claims, ie 
solatium in personal injury claims and distress and anxiety, grief and sorrow, and 
loss of society in claims arising out of fatalities.   
 
Awards by juries are wholly unpredictable.  Legal advisers find it increasingly difficult 
to give meaningful advice to clients on the likely value of their claims.   While there is 
a general feeling that juries' awards of solatium are consistently higher than those for 
judges, there is evidence of juries awarding lower sums than judges in such cases.  
It is submitted that this is not a satisfactory position.  It is, of course, appreciated that 
following the guidance of the Inner House in the case of Hamilton v. Ferguson 
Transport (Spean Bridge) Ltd. 2012 (SC 486) the presiding judge is now able to 
provide the jury with a range of figures for its consideration.  It has to be emphasised 
to the jury that the range is not binding upon it.  If the presiding judge is now able to 
provide the jury with a range of figures there must be a question as to whether the 
jury's function is now necessary.   
 
Pursuers suffering personal injury or relatives of deceased victims rely on their legal 
advisers in deciding whether settlement offers are fair and reasonable.  Against a 
background of materially different jury awards it is virtually impossible for a pursuer's 
adviser to give rational advice on the likely value of a claim.  In the same way it is 
extremely difficult for legal advisers acting for defenders, and in particular their 
insurers, to advise on suitable reserves and the level at which settlement offers 
should be made.  In FOIL's view such a state of affairs is completely unsatisfactory 
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since it discourages settlement and thereby generates unnecessary additional 
expense.  In FOIL's submission this is not in the public interest.  
 
By way of contrast, awards by judges for generally similar injuries have been 
reasonably consistent.  This enables parties' advisers to discuss settlement within a 
relatively small range.  In FOIL's view such an environment encourages settlement.  
Judges are well experienced in the use of inflation tables to ensure that past awards 
for broadly similar injuries are increased to take account of inflation.   
 
By retaining civil juries in the Court of Session and extending their use in the 
proposed all-Scotland personal injury sheriff court this will cause additional 
administrative expense for citing jurors, paying them expenses and loss of earnings 
in attending and, of course, inconvenience to jurors in being required to attend.  
 
In FOIL's view the present Bill is the ideal opportunity for the Scottish Parliament to 
re-visit retention of civil juries in Scotland.  FOIL would urge the Parliament's Justice 
Committee to carefully review this issue and, for the reasons set out in this 
submission, determine that civil juries should be abolished.  
 
Creating a new Sheriff Appeal Court  
 
Whilst FOIL recognises that it is necessary to balance access to justice against the 
need to expedite matters in the interests of all parties involved, it has some concerns 
that the process outlined within the Bill in relation to seeking leave to appeal a 
decision of the Sheriff Appeal Court which constitutes a final judgement  may, in 
practice, be somewhat cumbersome, costly and involve potential for significant 
delay, as it appears to offer scope for a party seeking leave an opportunity for three 
separate hearings on the issue. 
 
Following the establishment of the Sheriff Appeal Court its decisions will be binding 
on a sheriff anywhere in Scotland. It will no longer be possible to appeal from a 
sheriff to a Sheriff Principal.  Any appeal from a Sheriff will go to a Sheriff Appeal 
Court.   
 
FOIL has some concerns over the procedure for an appeal from the Sheriff Appeal 
Court to the Court of Session as set out in Section 107.  That section provides that 
an appeal of a decision of the Sheriff Appeal Court constituting a final judgement can 
only be appealed with leave of the Sheriff Appeal Court.  If leave is refused, a further 
bite at the cherry exists by seeking leave from the Court of Session.   
 
The Sheriff Appeal Court can only grant leave in such circumstances under 
Subsection 2, if the appeal would raise an important point of principle or practice, or 
there is some other compelling reason for the Court of Session to hear the appeal.  
Section 109 provides that the Court of Session may provide powers by Act of 
Sederunt for any applications for leave to appeal to the Court of Session to be heard 
by a single judge of the Inner House.  However in terms of Section 109, any such Act 
of Sederunt must also include provision for the decision of such a single judge to be 
reviewed by a Division of the Inner House on the application of any party. 
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As a result of this the following scenario is possible:  
1. Final judgement 
2. Leave to appeal from Sheriff Appeal Court – refused 
3. Leave to Appeal from Court of Session – single judge – refused 
4. Review by Division of Inner House 

The Bill as drafted simply leaves it that any Act of Sederunt should deal with the 
procedure to be followed in such a review, with the result that it remains possible for 
there to be three hearings to address whether leave should be granted. The Bill also 
leaves it to the Act of Sederunt to set out the grounds upon which a decision may be 
reviewed.  Although a process involving a single judge would appear to speed up the 
process with the hope that by testing the water with a single judge an unsuccessful 
applicant for leave will “read the writing on the wall”, it has the potential to simply 
extend the process.  

Creation of a new ‘simple procedure’  

FOIL supports the introduction of a simple procedure for cases worth less than 
£5,000. There is little benefit of having the current Small Claims and Summary 
Cause procedures and a single universal procedure for cases valued at under 
£5,000 with appropriate judicial management will achieve greater efficiency. 
Although expenses are due to be considered as a separate issue, FOIL submits that 
for cases valued at less than £5,000 the recoverable expenses should be set at a 
low level and that appropriate sanctions be imposed if cases are raised for a sum 
greater than £5,000 but result in an award of less than £5,000.  Data gathered over 
two years by the Forum of Scottish Claims Managers concludes that over 60% of 
cases settled do so for £5,000 or less. 
 
Section 77(1) of the Bill states that the Scottish Ministers may provide that, in certain 
categories of simple procedure cases, no award of expenses may be made, or any 
expenses awarded may not exceed a prescribed sum.  Section 77(5)(a) provides 
that an order under subsection (1) does not apply to cases in which the defender (i) 
has not stated a defence; (ii) having stated a defence, has not proceeded with it, or 
(iii) having stated a defence, has not acted in good faith as to its merits.  The 
provisions proposed are the same as those which currently exist for the treatment of 
expenses in small claim cases.  In his report on the Review of Expenses and 
Funding of Civil Litigation in Scotland, Sheriff Principal Taylor recommended that the 
court should have discretion to restrict recoverable expenses in a small claim in 
cases where a defender, having stated a defence, has decided not to proceed with 
it.  He recommended (at chapter 4, paragraph 21) that this should be reflected in the 
rules for the new simple procedure. The proposed rules do not allow for the 
discretion recommended by Sheriff Principal Taylor.   
 
Transfer from the sheriff court to the Court of Session 

FOIL is concerned about the potential effect of Section 88.   It allows for certain 
cases to be remitted from the sheriff court to the Court of Session, provided both the 
sheriff court and the Court of Session have approved the remit. The test to be 
applied by the Court of Session in considering such a motion includes consideration 
of "the business and other operational needs of the court" (s 88(1)(6)). Application of 
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this test could result in a case being remitted when the Court of Session has limited 
business to attend to, and another similar case not being remitted at a time when the 
Court of Session is busy. Discriminating between cases on the grounds of 
"operational needs" may not achieve the stated aim of access to justice. 

 

In conclusion, the Bill represents an important stage in the implementation of the 
reforms recommended by Lord Gill and will introduce very significant change to the 
civil justice system. FOIL welcomes the reforms and the opportunity to comment on 
the detail of the proposals. The proposed reforms will shape the civil landscape in 
Scotland for many years to come, recognising the needs that a modern judicial 
system must meet. On the issue of civil jury trials, however, FOIL believes that their 
reintroduction into the sheriff court process would be a retrograde step. FOIL would 
urge that a decision be taken now to abolish civil juries: to reduce uncertainty, 
inconsistency, delay and cost, and place responsibility for valuing claims in the 
experienced hands of the judiciary.  
 
Forum of Insurance Lawyers 
18 March 2014 
 

716



1 

Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Forum of Scottish Claims Managers 
 
Summary 
 
We welcome the Courts Reform (Scotland) Bill as a progressive, forward thinking 
step which will mean greater access to justice, assist in bringing proportionality and 
improve the efficiency of the judicial process and consistency of decisions made in 
the Scottish legal system.  
 
These measures will significantly improve access to justice, the time taken to 
conclude the judicial process, better manage the costs involved in court action for all 
parties, and lead to a more informed basis for judgements. It is in the interest of all 
court users to be able to reach an earlier decision on a strong basis of judicial 
knowledge than is currently the case. 
 
We would advise caution on the proposal for Civil Jury Trials to be held in the new 
Scotland-wide Personal Injury Sheriff Court – this is the one element of the Bill we 
are opposed to. 
 
We also hope that there’s a recognition that the pre-litigation arena needs to be 
changed to assist and compliment the Courts Reform (Scotland) Bill through the 
introduction of Compulsory Pre-Action Protocols.  
 
Evidence on Courts Reform (Scotland) Bill 
 
1. We welcome the proposal to increase the exclusive competence of the Sheriff 
Court to £150,000, giving the Court of Session greater capacity to concentrate on 
Commercial Actions, higher value Personal Injury Actions where it can add the 
greatest value and cases where it can shape the development of the law of Scotland.  
This additional capacity would also allow the Court of Session to attract relevant 
dispute resolution cases from other jurisdictions. 

 
2. FSCM welcome the introduction of ‘summary sheriff’ to create a hierarchy of 
judicial office holders where cases can be dealt with at a level which is proportionate 
to the matter at issue. 

 
3. We support the establishment of a specialist Scotland-wide court to deal with 
personal injury cases and enhance the reputation of Scotland’s civil courts by 
creating an environment where consistency of decision making is to the fore. 

 
4. Judicial specialisation is vital to the Court Reform package being delivered 
and we wholeheartedly support judicial specialisation being integrated into the 
Sheriff Court structure. The law is complex and it is unreasonable to expect Sheriffs 
to be able to be expert in all aspects of various branches of law. Specialisation will 
aid efficiency of the court process as the Sheriff will narrow the issues at an early 
stage due to their more specialised knowledge, and improve the decision-making 

717



2 

process as Sheriffs (and summary sheriffs) would have the capacity to focus and 
further develop their knowledge in this field. 

 
5. We support creation of a new Sheriff Appeal Court to assist in creating a 
proper framework for delivery of the judicial system.  We support the view of the 
Scottish Civil Courts Review that cases should be directed to the lowest level at 
which they can be competently be dealt and avoid delay and releases pressure on 
the Court of Session as an appeal court. 

 
6. We support the creation of a new single set of rules for cases of £5,000 or 
less to be called ‘simple procedure’ and to be dealt with mainly by summary sheriffs.  
We see this as working in tandem with Compulsory Pre-Action Protocols to create a 
framework where cases follow a set process prior to litigation, so that when they do 
litigate, the areas of dispute have been sufficiently identified.  It is vital in a 
developed legal system that pre and post litigation processes compliment one 
another and parties not complying with the rules receive appropriate sanctions.  This 
goes to the heart of proportionality.  We believe it is fundamental that personal injury 
cases are included in the simple procedure. 
 
7. The one aspect that we oppose is the proposition of Civil Jury trials as they 
result in a duality of justice or a two tier system of justice which leads to manifest 
uncertainly and unfairness for pursuers and defenders alike. We would submit that 
the consistency, efficiency and proportionality that a specialist personal injury court 
would bring, could be devalued or lost if this duality and manifest unfairness of 
justice was built in to the new system.  For example, a Pursuer could choose to have 
a jury trial in a case where liability is not disputed and be awarded a large amount on 
quantum because the jury are sympathetic to the Pursuer because of the injuries 
sustained.  In a very similar case where liability is at issue, a similarly injured Pursuer 
could feel obliged to opt for a proof before a judge rather than face the uncertainty of 
a liability trial before a jury with the end result being awarded less by way of 
damages. Furthermore, Jury trials create an administrative burden on the courts in 
ensuring sufficient numbers of the public are cited for jury service well in advance 
and that ultimately, there are sufficient numbers to serve on a jury otherwise trials 
simply cannot proceed for solely that reason. All of these reasons take civil jury trials 
away from being a proportionate and efficient route to justice for all parties 
concerned. 

 
8. Any unintended consequences which result in higher cost being incurred will 
ultimately be met by the consumer by way of the cost of insurance so it is vital that 
the court reforms work to modernise the judicial system in Scotland in the way they 
are intended. 

 
9. We have analysed the cost and volume of our members litigated Personal 
Injury cases settled since January 2012 – this now numbers over 8,000 cases.  
Where there was a compensation payment to the Pursuer of £50,000 or less, the 
payment for the Pursuers legal costs was more than the settlement the Pursuer 
received in 53% of cases. 
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10. On this majority of cases where proportionality was lost, £1.56 was paid out in 
legal costs to the Pursuer’s Solicitors and Counsel for every £1 the Pursuer received 
in damages. 

 
11. This was even more pronounced on cases where the compensation payment 
to the Pursuer was £5,000 or less.  In this instance,  the payment for the Pursuers 
legal costs was more than the settlement the Pursuer received in over 66% of cases 
and on these cases, £1.68 was paid out in legal costs to the Pursuer’s Solicitors and 
Counsel for every £1 the Pursuer received in damages. 

 
12. We support that there should continue be a test applied in the Sheriff Court for 
granting sanction for the employment of counsel in Personal Injury cases, namely, 
whether the employment of counsel is appropriate by reason of the circumstances of 
difficulty or complexity, or the importance or value of the claim.   

 
13. Recent comments such as ‘trade unions being outgunned by the massive 
resources of the insurance industry and the big businesses they represent’ are 
simply not the case – in the reformed system, there will be equality of arms and 
representation would be on an equal footing – for an insurer to do otherwise would 
make no commercial sense and the comment is highly misleading. 

 
In conclusion, the Courts Reform (Scotland) Bill is the biggest overhaul of the civil 
legal framework in over 100 years and is an opportunity to create a legacy of access 
to justice for the consumer, introduce true proportionality whilst increasing efficiency 
and getting a fair level of compensation to the injured party as quickly as possible.  
These are hallmarks of a developed society and well developed legal system. 
 
Alan Rogerson 
Chairman of the Forum of Scottish Claims Managers 
14 March 2014 
 
 
About the Forum of Scottish Claims Managers (FSCM)  
 
The Forum exists as a representative organisation on behalf of its members which 
works to improve the handling of insurance claims to deliver a better service to 
claimants, and seeks to promote the interests of the Forum members in civil justice 
matters covering the handling of insurance claims.  
 
The Forum aims to be actively engaged, with all interested parties, in discussions 
and debate relating to Third Party claims**  in Scotland including Pre and Post-
litigation. 
 
A membership list and more information on the Forum is appended below. 
 
** Third Party Claims definition: 
 
Personal Injury or damage to Property arising out of a party’s negligence – be it a 
personal (Consumer) matter or a Commercial (Business) matter, Road Traffic 
Accidents and accidents in the Workplace 
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Further information on the Forum of Scottish Claims Managers  
 

1. The Forum aims to promote improvements to the law to enable consumers 
easier and quicker access to justice. 
 

2. The forum membership covers a number of major insurers, financial 
institutions together with claims handling companies and Local Authorities. 
 

3. The individual members of FSCM are all senior professionals  being Claims 
Managers or equivalent within their respective organisations with a wealth of 
experience in Insurance claims matters. 
 

4. To provide some context of the size and scale of our membership: 
 

 We directly employ approximately 5,550 people in Scotland, solely in 
insurance 

 We generate over £1.9 billion annually in respect of insurance 
premiums collected in Scotland (Personal and Commercial business 
premiums) 

 Solely on claims, we spend £1.257 billion annually in Scotland 
 Glasgow is the largest insurance centre in the UK, outside London and 

is seen as core pool of talented resources 
 

5. Insurance companies exist to provide financial protection for consumers and 
businesses in the event that the unforeseen happens.  

 
 
Membership: 
 
 
ACE European Group Ltd 
AIG Europe Ltd 
Allianz 
Aviva Direct 
Aviva Insurance 
AXA 
Churchill 
Direct Line 
Eagle Star Direct 
Esure 
Equity Red Star 
General Accident 
Halifax 
Liverpool Victoria 
More Than 
NFU Mutual 
NIG 
 

 
Pearl 
Privilege 
Prudential 
PSV Claims Bureau Ltd 
QBE 
Quotemehappy 
RSA 
Travelers Insurance 
UKI Insurance 
Zurich Municipal 
Zurich Insurance plc 
 
 
Glasgow City Council 
North Lanarkshire Council 
Motor Insurers Bureau 
 

 

720



1 
 

 
Justice Committee 

 
Courts Reform (Scotland) Bill 

 
Written submission from Friends of the Earth and the Environmental Law Centre 

Scotland 
 
Introduction 
 

Friends of the Earth Scotland and the Environmental Law Centre Scotland are working 
for improved access to environmental justice in Scotland and it is with this in mind that 
our response is framed. Since 2010 our Access to Environmental Justice campaign has 
sought to expose the barriers that individuals, communities and NGOs face in 
attempting to undertake legal action in environmental matters. While the Courts Reform 
(Scotland) Bill presents an important opportunity to tackle some of these barriers, we 
consider it does not go far enough, and cannot in itself resolve the issue of Aarhus 
compliance in the manner that the Scottish Government has frequently indicated. We 
welcome the opportunity to provide evidence to the Justice Committee on this issue.  
 
Context 
 
The UNECE Convention on Access to Information, Public Participation and Access to 
Justice in Environmental Matters (more commonly known as the Aarhus Convention) 
recognizes every person‟s right to a healthy environment – as well as his or her duty to 
protect it. The EU and the UK are signatories to the Convention, and as justice and the 
environment are devolved, the Scottish Government is bound to comply with the 
Convention.  
 
EU Directives on public access to environmental information (Directive 2003/4/EC) and 
providing for public participation in planning (the „Public Participation Directive‟ 
2003/35/EC) are in place to facilitate member state implementation of the first two 
pillars of Aarhus.1 In Scotland these are translated into freedom of information2 and 
environmental assessment3 legislation.  
 
The third pillar of Aarhus requires that members of the public have access to justice if 
rights under the former pillars are denied (i.e. those enshrined within the PPD and 
Directive 2003/4/E) and if national environmental law has been broken.4 Under Article 9 
(and the PPD) these procedures must include review of both the “substantive and 

                                                 
1 For Pillar 1, Directive 2003/4/EC on public access to environmental information (repealing Council 
Directive 90/313/EEC); for Pillar 2 Directive 2003/35/EC providing for public participation in planning, 
which amended Directives 85/337/EEC (Environmental Assessment) and 96/61/EC (Integrated Pollution 
Prevention and Control) in relation to public participation and access to justice.   
2 Environmental Information (Scotland) Regulations 2004 
http://www.hmso.gov.uk/legislation/scotland/ssi2004/20040520.htm  
3 Environmental Assessment (Scotland) Act 2005 http://www.legislation.gov.uk/asp/2005/15/contents and 
Environmental Impact Assessment (Scotland) Regulations 2011 
http://www.legislation.gov.uk/ssi/2011/139/signature/made 
4 Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to 
Justice in Environmental Matters, Article 9 http://www.unece.org/env/pp/documents/cep43e.pdf.  
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procedural legality of decisions, acts or omissions”, provide effective remedy and be 
“fair, equitable, timely, and not prohibitively expensive”.5  
 
On ratification of Aarhus, the European Council (EC) made it very clear that the Public 
Participation Directive (PPD) and the Public Access to Environmental Information 
Directive did not fully implement the Convention – in particular its access to justice 
provisions – and that member states were responsible for complying with these 
remaining obligations.6  
 
The PPD only amends Directive 85/337/EEC (Environmental Assessment) and 
96/61/EC (Integrated Pollution Prevention and Control). Aarhus cases can fall under 
other, un-amended Directives such as the Strategic Environmental Assessment 
Directive, and Article 9(3) makes it clear that the Convention applies to national 
environmental legislation.7 
 
Further, decisions of the European Court of Justice have indicated that Aarhus 
principles apply to all questions of European environmental law even although not all 
relevant Directives were amended in light of the Convention.8 We consider that the 
Scottish Government is in fundamental breach of its access to justice obligations not 
only under the PPD, but also under the third Pillar of the Aarhus Convention as a whole, 
and that this has a knock on effect on the performance of other Aarhus obligations, 
since there is little credible threat of legal action from citizens wishing to challenge 
decisions adversely impacting on the environment.  
 
This is supported by the recent ruling of the CJEU against the UK for non- compliance 
with the Public Participation Directive (which contains some Aarhus access to justice 
provisions), particularly in relation to costs.9 Whilst the referral was prompted by reports 
of English cases, it dealt with the Scottish cost regime in terms of Protective Expense 
Order. Further, we understand that the Commission intends to pursue other compliance 
issues separartely. Indeed our research10 shows that compliance in Scotland is 
demonstrably worse than in England and Wales, although recent reforms by the 
coalition Government suggest that the rest of the UK may be in breach of both Aarhus 
and PPD.  
                                                 
5 Aarhus Convention Article 9 (4) 
6 2005/370/EC: Council Decision of 17 February 2005: “In particular, the European Community also 
declares that the legal instruments in force do not cover fully the implementation of the obligations 
resulting from Article 9(3) of the Convention as they relate to administrative and judicial procedures to 
challenge acts and omissions by private persons and public authorities other than the institutions of the 
European Community as covered by Article 2(2)(d) of the Convention, and that, consequently, its 
Member States are responsible for the performance of these obligations.” http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32005D0370:EN:HTML 
7Aarhus Convention, Article 9(3) 
8 In Case C240/09, for a preliminary ruling under Article 234 EC from the Najvyssí súd Slovenskej 
republiky (Slovakia), in the proceedings Lesoochranárske zoskupenie VLK v Ministerstvo zivotného 
prostredia Slovenskej republiky, judgement of Grand Chamber ECJ of 15th March 2011 “It is, however, 
for the referring court to interpret, to the fullest extent possible, the procedural rules relating to the 
conditions to be met in order to bring administrative or judicial proceedings in accordance with the 
objectives of Article 9(3) of that convention and the objective of effective judicial protection of the rights 
conferred by European Union law”. See Official Journal of the European Union C130/4 
9http://europa.eu/rapid/pressReleasesAction.do?reference=IP/11/439&format=HTML&aged=1&language 
=EN&guiLanguage=en and 
http://curia.europa.eu/juris/document/document.jsf?text=&docid=147843&pageIndex=0&doclang=en&mo
de=lst&dir=&occ=first&part=1&cid=164515   
10 See our „Tipping the Scales‟ report: http://www.foe-scotland.org.uk/tippingthescales  
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Making Justice Work and the scope of the Court Reform Bill 
 
The present Government‟s response to Lord Gill‟s 2009 Review of the Scottish Civil 
Courts in establishing the „Making Justice Work‟ programme provides the perfect 
opportunity to build on progressive Freedom of Information and Strategic Environmental 
Assessment legislation, by finally implementing the last Pillar of Aarhus, and securing 
access to environmental justice in Scotland. 

However, we do not think the proposals outlined to date under MJW, including those 
within this Bill, even in their best possible form, will ensure compliance with Aarhus or 
the PPD, as they do not directly or fully tackle issues of excessive cost in taking action 
in environmental cases, nor do they tackle the issue of substantive review.  
 
Costs 
 
In Scotland, as throughout the UK, raising challenges to environmental decisions will 
generally be by way of judicial review or statutory review. There is no doubt that judicial 
review is very expensive, and prohibitively so for the ordinary person. In Uprichard v 
Fife Council11, the petitioner faces a total bill of around £180,000. In McGinty v Scottish 
Ministers12, despite being awarded the first ever Protective Expense Order (PEO) in 
Scotland, the estimation of Mr McGinty‟s costs was around £80,000 if he was to lose. 

In response to legal action from the European Commission, the Government‟s moves to 
tackle the excessive cost of environmental litigation are limited to codification of rules of 
court for PEOs.13 However, the new rules in Scotland apply only to cases under the 
Public Participation Directive, and fall far short of providing for the kind of assurance 
against prohibitive expense required by the Aarhus Convention.14  

Recent rulings from the CJEU confirm that the requirement for proceedings to be „not 
prohibitively expensive‟ applies to all costs arising from engaging in judicial 
proceedings.15 Therefore, PEOs cannot be viewed in isolation. Should an individual or 
community lose a case they would additionally be liable for their own sides‟ fees that 
could amount to tens of thousands of pounds. Under this regime, the Government 
considers at least £30,000 – the level at which a presumptive cross-cap has been set – 
in addition to the PEO. 
                                                 
11 http://www.scotcourts.gov.uk/opinions/2011CSIH59.html 
12 http://www.scotcourts.gov.uk/opinions/2011CSOH163.html 
13 The Government has previously indicated that the Taylor Review will see to the broader requirements 
of Aarhus compliance on costs. However, we met with the Secretary to the Taylor Review in February 
2012, and we note that the Taylor Review remit does not specifically extend to examining the obligations 
of the Scottish Government regarding expenses and funding of environmental litigation under the Aarhus 
Convention. 
14 The rules ultimately assume that a sum of £35,000 – the presumptive amount an unsuccessful 
petitioner would be expected to pay – is not prohibitively expensive. Yet average annual earning in 
Scotland fall well below this sum, and evidence suggests that deprived communities suffer from the brunt 
of poor environmental decision making, with people living in deprived areas in Scotland suffering 
disproportionately from industrial pollution, poor water and air quality, this limit therefore 
disproportionately impacting on these communities. SNIFFER, Investigating environmental justice in 
Scotland: links between measures of environmental quality and social deprivation, 2005 
http://www.sniffer.org.uk/Webcontrol/Secure/ClientSpecific/ResourceManagement/UploadedFiles/UE4%2
803%2901.pdf 
15 R Edwards v Environment Agency http://www.bailii.org/eu/cases/EUECJ/2013/C26011.html and 
Advocate General Kokott‟s opinion in Case C 530/11 European Commission v United Kingdom of Great 
Britain and Northern Ireland.  
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In Edwards, the CJEU further finds that “the cost of proceedings must neither exceed 
the financial resources of the person concerned nor appear, in any event, to be 
objectively unreasonable”.16 Given that the average (median) annual earnings in the UK 
is £21,47317 we consider the prospect of paying out £35,000 is undoubtedly prohibitively 
expensive for most individuals, and therefore the presumptive levels of cap and cross-
cap are too high.  
 
In the context of difficulties in accessing legal aid and increases in court fees,18 these 
rules do little to substantially improve access to justice, and are ultimately unlikely to 
satisfy the Commission. 
 
Substantive Review 
 
The Court Reform (Scotland) Bill as drafted does nothing to tackle the issue of 
substantive review (in other words, the examination by the courts of the merits of a 
case, rather than just whether due process was followed). In fact, the Scottish 
Government has stated that in principle it objects to substantive review as a function of 
the courts.19 
 
The Scottish Courts rarely stray into the substance of cases and are openly reluctant to 
do so.20 While understandably there is some tension between the ability of governments 
to take decisions and be accountable for them, and the availability of judicial review, it 
could be argued that there is a contrast between the jurisprudence of public law cases 
north and south of the border, and Aarhus requires both a procedural and substantive 
review. This may partly be due to a lack of specialism in the Scottish Courts. We note 
that the Court Reform Bill sets out to implement the Civil Courts Review 
recommendations in respect of judicial specialisation and welcome this.  

However, while we recognise the need to ensure that the courts do not become a 
„vehicle to articulate what are essentially political arguments‟,21 we consider that there is 
scope to revise judicial review to incorporate a substantive element including the merits 
of a case.  

Further, we note that environmental decision making takes place in a highly complex 
framework of legislation – not all specifically environment-related – and is initiated and 
regulated by numerous public authorities and bodies. 
A specialist environmental court or tribunal offers the chance to rationalise and simplify 
the way this legislation is dealt with, and could also give the judiciary greater authority 
and confidence examining issues of substantive review. 
 
The Scottish Government has been reluctant to acknowledge the need to comply with 
Aarhus, and any lack of implementation of the PPD. In a letter to the Scottish 

                                                 
16 Edwards 40-41 
17 ONS Annual Survey of Hours and Earnings, 2012 Provisional Results 
 http://www.ons.gov.uk/ons/publications/re-reference-tables.html?edition=tcm%3A77-280149  
18 See our briefing to the European Commission on the excessive costs of challenging environmental 
decisions in Scottish Courts http://foe-scotland.org.uk/excessivecostsDec2012 
19 In Ministerial correspondence dated December 2011 (hard copies availables)  
20 For example Lord Brailsford in McGinty v Scottish Ministers 
http://www.scotcourts.gov.uk/opinions/2011CSOH163.html 
21 Scottish Government response to the Report and Recomendations of the Scottish Civil Courts Review, 
November 2010 http://www.scotland.gov.uk/publications/2010/11/09114610/1, 168 
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Parliament Equal Opportunities Committee in March 2012 the Scottish Government 
confirmed that the introduction of Protective Expense Orders would not fully cover the 
wider implications of Aarhus compliance, but indicated that the Court Reform Bill 
consultation would address these issues.  
 
It is our view that steps taken forward under the Court Reform Bill are insufficient to 
bring about compliance with the Aarhus Convention, and that efforts date under MJW 
are not adequate to avoid further legal action from the European Commission in relation 
to the PPD.  
 
Improving judicial review procedure in the Court of Session  
 
Standing 
The Government accepted the recommendation of the Civil Court Review to replace 
„title and interest‟ with „sufficient interest‟, and considers that the changes made in Axa v 
Lord Advocate and others22 have effectively broadened the law on standing to the 
degree required by the Review. As a result, this Bill contains no provision on standing. 
However, we wish to make a number of points.  
 
We note that, as outlined in the Civil Court Review, sufficient interest is the test used in 
judicial review in England, Wales and Northern Ireland, where it is seen to be a 
relatively low hurdle in cases of genuine public interest. 

We also note that when the Supreme Court replaced the test of „title and interest‟ to sue 
with the broader „sufficient interest‟, it indicated that the development of public law in 
Scotland had been severely hindered by decades of judge made law. While the new 
test of sufficient interest should serve to improve access to justice in environmental – 
and other public interest – cases, we wish to point out that the Scottish courts have not 
been quick to apply it. In a recent subsequent ruling, the Supreme Court felt the need to 
make it clear that legal challenges to important decisions and acts by public authorities 
are a vital means of up upholding the rule of law, following the Inner House‟s opinion 
regarding standing in Walton v Scottish Ministers.23 In its comments on standing in 
Walton the Supreme Court also emphasised the importance of individuals and NGOs 
taking cases on behalf of the environment, since the environment can‟t go to court by 
itself - one of the fundamental basis of the Aarhus Convention.24 
 
Time limits 
While we agree that it is in everyones interest that cases for judicial review are brought 
timiously, we are concerned with how that is interpreted and that the proposal to 
introduce a three-month time limit will cause problems in complex cases and particularly 
where there is uncertainty in funding. We consider that there is a real issue with a 
finding a solicitor able to act on a pro bono, reduced fee or legally aided basis, and the 
introduction of even a presumptive three month time limit will exacerbate this. 
 
A three month time limit will create a particular barrier for community groups who will 
find it extremely difficult to organise, develop collective understanding, agree a course 
of action and raise the necessary funds to go to court if that is their decision.   
 

                                                 
22 https://www.supremecourt.uk/decided-cases/docs/UKSC_2012_0098_Judgment.pdf 
23 http://www.scotcourts.gov.uk/opinions/2012CSIH19.html 
24 https://www.supremecourt.uk/decided-cases/docs/UKSC_2012_0098_Judgment.pdf 
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Further, we note that there is often a considerable grey area as to when exactly the 
grounds giving rise to an application begin, and while a degree of flexibility is contained 
in the Bill, a presumptive three month limit is likely to put potential litigants off (known as 
a „chilling effect‟).  
 
Given the historical culture of lack of awareness of legal rights in Scotland and the 
comparable importance of Aarhus cases to Human Rights cases, if the Government 
proceed with introducing time limits, it should instead consider a presumptive time limit 
of a year for such cases.  
 
If the time limit was to be changed, it would be essential to alter the rules on assisted 
persons within the Legal Aid (Scotland) Act 1986 so that those on emergency legal aid 
did not have either apply for protective expenses orders at the raising of the case 
(which could potential be time consuming and may delay the determination of cases) or 
risk that they do not obtain a full legal aid certificate and acquire the status of assisted 
person for the purposes of an application for modification.  We would also ask that 
Regulation 15 of the Civil Legal Aid (Scotland) Regulations 2010 is repealed, which 
raises much uncertainty as to whether legal aid would be available for actions where 
there may be a wider public interest (see McCartney „Public Interest and Legal Aid‟ 
2010 SLT 32).  Thought should also be given to allowing a sharing of costs between an 
individual in receipt of legal aid and a community group. 
 
Leave to proceed  
We support the introduction of an appropriately designed leave to proceed stage, and 
consider that it could help filter out unmeritorious cases. Importantly, a leave stage 
could also be used to award Protective Expense Order‟s and settle issues such as 
standing, thereby reducing the „chilling effect‟ where uncertainty created by these 
matters hanging over the petitioner for the duration of the case put potential litigants off 
(and cause considerable uneccessary anxiety for those who go ahead).  
 
We note that the Bill as drafted does not indicate at what point leave to proceed would 
be assessed. However, there is a risk that combined with a three month time limit, a 
leave stage could actually hinder access to justice as petitioners struggle to access 
funds and lawyers to martial the necessary legal arguments to satisfy the Court in order 
to gain leave to proceed.  
 
We welcome the inclusion of a right to an oral hearing where leave has been refused or 
granted subject to certain conditions. We consider this to be a very important safeguard 
for access to justice given that certain public interest cases in England, where a 
permission stage is already in place, have been initially  refused but gone on to win 
following permission at oral renewal ( e.g. the case taken by our sister organisation in 
England, Wales and Northern Ireland Friends of the Earth and others v Secretary of 
State for Energy and Climate Change [2011] ). 
 
About Friends of the Earth Scotland  
 
Friends of the Earth Scotland is an independent Scottish charity with a network of 
thousands of supporters, and active local groups across Scotland. We are part of 
Friends of the Earth International, the largest grassroots environmental network in the 
world, uniting over 2 million supporters, 76 national member groups, and some 5,000 
local activist groups - covering every continent. We campaign for environmental justice: 
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no less than a decent environment for all; no more than a fair share of the Earth‟s 
resources. 
 
About the Environmental Law Centre Scotland 
 
The Environmental Law Centre Scotland is a charitable law centre using law to protect 
people, the environment and nature, and increase access to environmental justice. We 
help protect the environment and support sustainable approaches and solutions by 
providing advice, advocacy, training, updates and research. We work with both local 
communities and other non-government organisations to use law to protect the 
environment. We seek to test the law, and work to ensure that Scotland complies with 
its European and international obligations.  
 
Friends of the Earth and the Environmental Law Centre Scotland 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Professor George L Gretton, University of Edinburgh 
 
I would like to comment on section 39 (exclusive competence of the sheriff court). 
This (1) sets the exclusive competence figure at £150,000 and (2) provides that the 
figure may be changed from time to time by the Scottish Ministers. 
 
£150,000 is a very large increase on the current figure. Perhaps it is the right figure. 
But why take make the change in one single and risky leap? Surely the better 
strategy would be to make a more modest increase to begin with – say £25,000 or 
possibly even £50,000 – and then review the results after two or three years. At that 
stage the figure could be further increased – or not, as indicated by experience. 
 
Some law reforms have to be leaps. This does not. 
 
Given that there is a power to set the figure by statutory instrument, there is in fact 
no need for the Bill to mention any specific figure at all. All that needs to be done is 
to delete the reference to £150,000. 
 
Professor George L Gretton 
University of Edinburgh 
13 March 2014 
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Justice Committee 

 
Courts Reform (Scotland) Bill 

 
Written submission from Group of Devils, Faculty of Advocates 

 
1. Devils are former solicitors or trainee solicitors who have elected to undergo the 
Faculty of Advocates’ specialist advocacy skills training programme. Successfully 
passing that programme permits the devil to be called to the Scottish Bar as an 
advocate. Prior to undergoing the programme, devils must pass entrance exams in 
evidence and in practice and procedure. Devils must also have passed exams, or 
obtained exemptions based on their previous course of study, in various legal subjects.  
There are currently 18 devils in the 2013/2014 training programme who come from a 
range of backgrounds and have a significant amount of professional experience.   
 
2. The Group of Devils (“Group”) from the 2013/2104 training programme endorse 
the Evidence submitted on behalf of the Faculty of Advocates (“Faculty”).   
 
3. In particular, the Group supports paragraph 5 of the Faculty’s Evidence that 
“Advocacy is a specialist professional skill. To be equipped to represent a client 
effectively, a lawyer requires specialist training and the opportunity to build on that 
training with practical experience. The Faculty has led the way in specialist advocacy 
skills training. Lawyers who wish to become advocates undergo an intensive course of 
study and training specifically directed to the requirements of professional advocacy. 
Practice at the independent referral bar enables advocates throughout their professional 
career to build on that training, devoting themselves to the practical demands of the 
profession of advocacy.”   
 
4. This submission provides additional evidence with regard to the quality of, and 
need for, that training. 
 
5.   The training is an intensive, 9 month-long programme covering civil and criminal 
court advocacy. The programme is a continuous critique of the devil in all areas of 
written and oral advocacy skills.  It is an internationally recognised course which aims at 
developing key advocacy skills.   
 
6. The course itself consists of two parts. The first is classroom based, and takes 
place over nine weeks in total throughout the devilling period.  It involves presentations 
from leading advocates at the Scottish Bar who share their experience and knowledge.  
It also involves intensive workshops, with devils receiving one-to-one feedback from 
experienced advocates on both written and oral submissions.  Prior to calling to the 
Scottish Bar, devils must pass four assessments in written and oral advocacy skills.  
Those assessments comprise of drafting court documents, drafting written opinions, 
questioning witnesses and delivering a legal submission.  Devils must demonstrate a 
satisfactory level of competence in each of these practice areas.   
 
7. The second part of the course consists of placements with a number of advocates 
working in different practice areas. The placements involve shadowing advocates in 
Court, drafting court papers and legal opinions, and attending consultations with clients 
and solicitors. There is a checklist of various things which devils are expected to 
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experience over the period of their devilling.  In order to call to the Bar, devils must 
satisfy the Faculty that they have undertaken a sufficient number of tasks during the 
devilling period and that they are a fit and proper person.   
 
8. Many devils have significant experience in representing clients in court prior to 
undergoing the programme. None in the Group currently undergoing the programme 
has experienced such focused and intense training in advocacy and court skills. All in 
the Group agree that their skill set, in terms of written and oral advocacy, has improved 
as a result of the training programme. There is no comparable course available in 
Scotland which develops advocacy and court skills. With the training programme, the 
Group strongly believes that its advocacy and court skills – written and oral - are 
significantly enhanced. 
 
9. The training programme equips devils to continue the excellence in advocacy 
currently practised before the Scottish courts.  The public benefits from having access 
to that excellence.  The Group is therefore opposed to reform which reduces to any 
material extent that access.  The Group considers that it is important that the public 
continues to have the choice of raising cases in the Court of Session.  If more cases are 
to be heard in the Sheriff Courts, sanction for representation by advocates should be 
readily available to the public to ensure choice in representation. 
 
Julian Aitken 
David Anderson 
Donna Armstrong 
Kate Bennett 
Andrew Crawford 
Denis Garrity 
Wojciech Jajdelski 
Chris Jones 
Scott Manson 
Grant Markie 
David Massaro 
Graham Middleton 
Peter Sellar 
Rachel Shewan 
Iain Smith 
Alasdair Sutherland 
Laura Thomson 
 
18 March 2014 

730



1 

Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Brian Heaney, Advocate 
 
My background and experience 
 
1. I am an Advocate of 14 years’ experience at the Scots Bar. I have been an 
Advocate long enough, and have a diverse enough practice, for my career—I hope—
to survive the enactment and implementation of the Bill (even in its present form). 
That being so, I hope that my comments can be viewed as relatively disinterested. 
 
Implementation of the Bill will destroy distinctive Scottish centres of 
excellence 
 
2. The Bill, if enacted in its present form: 

• Will create inequality between litigants in many kinds of case and thus 
injustice. 

• Will seriously damage two centres of excellence which are important, 
historical pillars of Scottish Civic Society. 

• Will seriously damage or destroy the independent referral bar. 
• Will create layers of unnecessary and expensive bureaucracy. 
 

3. What is proposed is the dismantling of efficient, distinctively Scottish, institutions 
appropriate to a small jurisdiction. This is to be done based on anecdote and out 
dated perception rather than on solid evidence. There is no doubt that the delivery of 
civil justice can be improved. But the major proposals in the Bill are not the solution. 
 
A centre of excellence exists at the Court of Session 
 
4. One of the arguments for sheriff court closures was centralisation of services in 
centres of excellence. The proposals in this Bill would serve to move business from 
an existing centre of excellence into courts that do not have the expertise or capacity 
to deal with the work. 
 
My experience as member of the independent referral bar 
 
5. So far in the consultation process, cogent and compelling arguments have been 
made by the Faculty of Advocates in opposition to many of the proposals. The 
Faculty has also made various suggestions. So far, those arguments and 
suggestions have been dismissed. I am very concerned that these arguments are 
being dismissed as coming from “toffs” and vested interests.  
 
6. I would like to counter an old-fashioned perception of the Faculty of Advocates by 
explaining my viewpoint. I do not come from a privileged Edinburgh private school 
background. I was educated at St Patrick’s High School in Dumbarton. It was located 
is an area of serious and multiple deprivation. 
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7. My view is that the people of places like Dumbarton need access to the 
independent referral bar to enable their rights to be vindicated, against the state 
when they are accused of crime, and against big business and insurance companies 
when they make claims.  
 
8. I note that the Faculty’s position agrees with that of the Trade Unions. The 
Unions too are concerned about access to justice. 
 
The alternative to the Bill need not be the status quo 
 
9. The premise on which the Bill is presented is false. The Policy Memorandum 
states: 

“26. An alternative approach would have been to retain the status 
quo and not implement the recommendations of the Scottish Civil 
Courts Review. However, such an approach would mean that the 
current state of the Scottish civil courts, which Lord Gill described as 
“slow, inefficient and expensive” would remain.” 
 

10. The Review, does not explain, by reference to evidence, what is meant by “slow” 
and “inefficient” and “expensive”. Figures are not presented and comparisons with 
system in other small jurisdictions, or even England and Wales, are not provided.  
 
11. As a matter of fact, the assertions about speed and efficiency are inconsistent 
with the evidence. After reforms to the Personal Injuries rules in the Court of Session 
there is a 98% settlement rate. Waiting time for hearings in non-urgent Court of 
Session cases is down to less than 20 weeks (for a four day hearing). Judicial case 
management of more complicated cases has been introduced and is likely to cut 
down on the need for long hearings in those cases. The reforms of the Inner House 
rules have cut down on the waiting time for hearings and the length of hearings has 
also been greatly reduced. As things stand, and without deploying much by way of 
additional resources, there have been great improvement in efficiency. There is still 
scope for further efficiencies without radical and costly changes to the court 
structure. 
 
12. Historically, the Court of Session has dealt with all kinds of work from across 
Scotland. It is a national centre of excellence within about two hours travel of the 
majority of the population. It delivers consistent justice of a high standard. Edinburgh 
is well linked to the rest of the country. The Court of Session facilities have recently 
been refurbished at great, but justifiable, expense. Using the Court of Session 
eliminates local variation in approach.  Solicitors choose to bring cases in the Court 
of Session rather than local sheriff courts where, even as things stand, the cases 
could be brought. That so many cases that could be raised in the sheriff court are 
raised in the Court of Session tells its own story. 
 
13. Before any more business is sent to the sheriff court, research is needed into the 
way that it works. Particularly outside the major centres, it seems to be slow and 
inefficient in its disposal of civil business. The court timetables are heavily biased, as 
they must be where resources are limited, towards the disposal of criminal and 
family law cases, and against other kinds of civil work. 
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Value is not synonymous with importance or complexity 
 
14. The idea that cases valued at less than £150,000 do not warrant the attention of 
the Court of Session is wrong. Value is no test of importance to the parties and is no 
indication of complexity. A £30,000 claim by a worker who breaks her leg because of 
her employer’s negligence is far more important to her than a half-million pound 
contract dispute between multinationals is to them. The worker's claim may turn on 
the implementation of EU health and safety law. The law in the multinationals’ case 
might be straightforward. 
 
15. There is no evidence that, when the cases with a value of less than £150,000 are 
removed from the Court of Session, that the judges will be dealing with “better 
quality” work. There will simply be less work. As well as removing the few small 
personal injury cases that are not settled and run to proof, the proposed changes 
would also remove many, if not most, commercial cases to the sheriff court. The 
likely consequence is that the sheriffs who presently sit in the High Court of 
Justiciary as temporary judges will to go back to the sheriff court to deal with the 
influx of civil work and the underemployed Court of Session judges will go and sit in 
the High Court of Justiciary. 
 
16. A further shift in the work of Senators of the College of Justice towards criminal 
work—where the judge is referee rather than decision maker—is likely to deter the 
best and brightest from wanting to be judges. The result will be an overall reduction 
in quality in the senior judiciary.  
 
17. The proposals would also seem likely to result in a reduction in numbers amongst 
the higher judiciary. Opportunities to join the higher judiciary would be reduced and 
diversity would be likely to suffer. The legal profession would also suffer because 
opportunities at the Scottish Bar would disappear. I would not have been able to 
become an advocate if the system had been that proposed in the Bill. 
 
The litigation process in the sheriff court 
 
18. The proposals assume that the sheriff court operates like the Court of Session 
but in a different physical location. In fact, the practices and culture are a world apart. 
This will not be altered or improved by flooding the sheriff court with cases. 
 
19. In the sheriff court, unlike the Court of Session, it is common not to start a 
hearing on the assigned day. There are also serious difficulties getting a case heard 
on consecutive days. Hearing days in a case are often weeks or months apart. This 
leads to difficulties for witnesses, whose evidence can be split, the lawyers, who 
have to incur the time and expense of preparing over and over again, and for the 
sheriff, who has to take time to refresh her memory about the case. It also leads to 
the cost—the surprisingly high cost—of having shorthand notes of evidence 
transcribed. The proposals do not seem to consider these matters. 
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20. Two recent sheriff court cases appealed to the Supreme Court have highlighted 
the inefficiencies: B v G [2012] UKSC 21, 2012 SC (UKSC) 293; and Davies (t/a All 
Stars Nursery) v Scottish Commission for the Regulation of Care [2013] UKSC 12, 
2013 SC (UKSC) 186. Both cases, one about adoption of a child and the other about 
child care facilities, dawdled through the sheriff court. 
 
With a settlement rate of 98% in the Court of Session, with minimal judicial 
intervention, what reason could there be to send personal injury cases 
elsewhere? 
 
21. To use the settlement rate of 98% as a reason for moving cases away from the 
Court of Session to a different forum is bordering on bizarre. Most litigation is about 
bringing parties to a position where they can settle their differences. The Court of 
Session personal injury and commercial court procedures have reached the peak of 
efficiency in narrowing the issues and facilitating settlement. In personal injury work 
this is achieved with minimal judicial intervention. 
 
22. Whether the right settlement is reached depends on the each side having 
effective expert representation in order to assess the strengths and weaknesses of 
the case. It also depends on the outcome of litigation being relatively predictable. 
 
23. When cases do come on for a proof in the Court of Session they are dealt with 
expeditiously and efficiently. Although Court of Session judges are not specialist PI 
judges they are the cream of the legal profession and, when provided with good 
quality submissions from expert advocates, reach robust, consistent decisions in 
personal injury cases. 
 
24. In reality, not much time of Court of Session judges is taken up hearing low value 
personal injury cases. Sometimes a case worth less than £10,000 or less cannot be 
settled. When this happens, the Court of Session deals with the case promptly and 
authoritatively. This conduces to the settlement of other cases. 
 
Settlement rates and pursuer’s settlement sums will be likely to suffer if the 
system is changed  
 
25. Settlement of cases depends on predicting, through experience, what is likely to 
happen in court. The system which is proposed, where pursuers will be represented 
by inexperienced and non-specialist litigators, before sheriffs whose decisions are 
less predictable, will be likely to decrease the settlement rate.  
 
26. And without counsel on the pursuers’ side, there will be an imbalance between 
the solicitors representing the insurance companies, who are generally repeat 
players, and the inexperienced solicitors representing pursuers. This is likely to lead 
to reduced settlements for deserving pursuers.  
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A thriving independent referral bar is necessary in a small jurisdiction 
 
27. Even in systems where, in theory, all lawyers may appear in all courts, advocacy 
is considered a specialist skill. An independent referral bar makes specialist 
advocates available to all litigants in all parts of Scotland. Advocates often work in 
Legal Aid cases or on a no-win, no-fee cases. This makes their services widely 
available. Solicitors, especially in rural areas, whose caseloads are mixed, can turn 
to the Bar when specialist help is needed. But to build careers, advocates need 
litigation, and to provide services on a no-win, no-fee basis, counsels’ fees must be 
recoverable from the losing side in a litigation. I will address this in the next section 
of my submission. 
 
28. An independent referral bar, bound by the cab-rank rule, is able to provide its 
expert services, in all kinds of cases, to all kinds of litigants. A thriving bar gives 
choice for litigants who need its services. The bar provides opportunities to people of 
all backgrounds with the appropriate education and skills. 
 
Cutting the cost of litigation and reforming sanction for counsel 
 
29. It must be acknowledged that there is a problem, pointed out in paragraph 83 of 
the Policy Memorandum, with disproportionate costs. Counsels' fees play a part in 
this. 
 
30. Counsels’ fees are recoverable against the losing party in all Court of Session 
cases. In the sheriff court, counsels’ fees are only recoverable if the sheriff grants 
“sanction for counsel”. In both courts, all that may be recovered is what is allowed by 
the Auditor of Court. The fees that are allowed by the Auditor are sometimes 
disproportionate to the value, complexity and importance of the case. That practice 
must end because it cannot be justified. 
 
31. Better representation at a more reasonable cost would be achieved by abolishing 
the present system of sanction for counsel and permitting an advocacy fee to be 
recovered in all cases, the fee for counsel (or a solicitor appearing as advocate) to 
be proportionate to the value, importance and complexity of the work. The value of 
counsel’s service should be assessed by the sheriff or judge there and then at the 
end of the case (subject to referral to the Auditor of Court, whose practice will have 
to change). A scale of fees could be introduced. Large fees should not be allowed 
against the losing party in small cases. A system of this kind would allow specialist 
advocates to appear at all levels of the judicial system and maintain a strong referral 
bar. This would benefit litigants and the courts. It would be similar to the system in 
England and Wales where sanction for counsel is not required. 
 
The creation of National Sheriff Appeal Court would be to put an expensive 
fifth wheel on the wagon 
 
32. The present appeals system is not broken but could be improved by introducing 
leave to appeal to the Court of Session to weed-out hopeless appeals and divert 
certain appeals to the sheriff principals. Scotland is a small jurisdiction with relatively 
few cases. To develop the law, the higher courts must have cases to deal with. As 
even the Policy Memorandum concedes, the time waiting for a hearing in the appeal 
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courts, civil and criminal, is coming down. With a leave requirement and better 
scheduling it would come down yet further.  
 
33. At present the sheriff principal provides a local, cost-effective means of 
appealing. There is no need for National Sheriff Appeal Court with its own staff and 
bureaucracy replicating the work that is already done with great efficiency by the 
Offices of the Court of Session and the Justiciary Office. 
 
34. The sheriffs principal and experienced sheriffs are already involved in appeal 
work by sitting in the Inner House or High Court of Justiciary as temporary judges. 
This system could be formalised. If the case has not been before the local sheriff 
principal he could sit in an Inner House appeal from his sheriffdom. The costs of 
cases of low value could be capped by making the recoverable lawyers fees 
proportionate to the value of the case and complexity of the issues. 
 
The Title “Summary Sheriff” is clumsy and undignified 
 
35. It disappointing that the title chosen for this necessary judicial office is anodyne 
and pays no regard to tradition. The title diminishes the office and office holder by 
emphasising what the holder is not—ie he or she is not a “real” or full sheriff. 
 
36. Suitable alternatives would be “Magistrate”, “Magistrate Judge” or “Baillie”. 
“Baillie” has a particular and appropriate Scottish historical provenance having 
formerly been the title of the chief magistrate of a part of a Scottish county 
(according to Chambers Dictionary). “Magistrate” is a pan-European title that spans 
both professional and lay judges. 
 
In the United States federal system, the inferior federal judge is the “Magistrate 
Judge”. 
 
Brian Heaney 
Advocate 
18 march 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Judicial Appointments Board for Scotland 
 
Purpose 
 
1. The Judicial Appointments Board for Scotland (JABS) is responding to the 
Justice Committee’s call for written views on the Courts Reform (Scotland) Bill. 
 
2. The Board wishes to restrict its views to the Section in the Bill relating to the 
creation of a new judicial office of ‘summary sheriff’ and the transfer of the Scottish 
Tribunal Service into the Scottish Court Service. 

Creation of a new judicial office of ‘summary sheriff’ to cover a more restricted 
range of civil and criminal matters  

3.  The Board has noted that the draft Bill proposes to amend the Judiciary and 
Courts (Scotland) at 2008 to extend the Boards remit to include office of summary 
sheriff and office of part-time summary sheriff. 
  
4.  The Board acknowledges that the creation of these new judicial offices may 
help to encourage diversity in the range of applicants that may apply and is 
encouraged to read in the Bill that salaried part-time working is being explored with 
recognition that in the future there may be more salaried judicial officers who work 
part-time (rather than working on a daily, fee paid basis).  
  
5. The Board noted that - the policy on qualification is to retain the approach in 
section 5 of the 1971 Act. It will be the same for all of the judicial offices in the sheriff 
court, including the new offices of summary sheriff and part-time summary sheriff – 
either the appointee must have held another judicial office or, on appointment, have 
been legally qualified for the previous ten years. It is expected that the summary 
sheriffs and part-time summary sheriffs will be recruited from the ranks of 
practitioners who have experience and expertise in the kinds of cases which will form 
the competence of summary sheriffs. 
 
6.  The Board in noting that the qualification will be the same for all judicial offices  
remains concerned about the distinctions between the two offices; Sheriff and 
Summary sheriff. It is keen to be involved in discussion on the skills and 
competencies required for summary sheriff bearing in mind the move to greater 
specialisation. The Board will need to consider carefully the breadth of specialist 
skills and ensure that its assessment processes are revised as necessary to address 
this development. To this end the Board has accepted an invitation to join the 
Implementation Working Group of the Judicial Structures Project.  This project is part 
of Making Justice Work Programme. The Judicial Structures Project exists to assist 
the Lord President and Sheriffs Principal to implement the introduction of a new 
judicial tier, and other agreed changes to judicial structures in Scotland.   
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Transfer of the Tribunal Service into the Scottish Court Service to form one 
body – the Scottish Courts and Tribunals Service (SCTS).  

7. The Board notes that the proposed new model will help support the 
independence of the members of the new tribunals created by the Tribunals 
(Scotland) Bill and would create a joint board chaired by the Lord President. 
 
8. The Judiciary and Courts (Scotland) Act 2008 states that the Scottish 
Ministers must provide, or ensure provision of, such staff, property and services as 
they consider the Board requires for the purpose of carrying out its functions.  The 
Act further provides that in carrying out its functions, the Board is not subject to the 
direction or control of any member of the Scottish Government or any other person. 
In the absence of any proposed change to the statute the Board assumes that these 
provisions will remain the same.  It would therefore still be Scottish Ministers who 
would ultimately trigger Tribunal recruitment exercises and resource them, 
irrespective of whether administratively requests to run exercises initiated with the 
new Corporate Body, or resources were transferred by the Body directly to the 
Board. The Board would therefore welcome clarification that it would not be 
accountable to the new Corporate Body under the proposed arrangements. 
 
9. The Committee will recollect that that the Board raised the issue of capacity to 
deliver on tribunal appointments during the Committee’s consideration of the 
Tribunals (Scotland) Bill. Essentially the Board were seeking a broadening of the co-
opt provision in the Tribunals (Scotland) Bill which at present would allow only 
Tribunal members to be co-opted to sit on interview panels. In recent months the 
Board has met with the Minister for Community Safety and Legal Affairs, Roseanna 
Cunningham MSP, and Scottish Government officials to discuss the absence of a 
revised co-opt provision in the Tribunals (Scotland) Bill. The Board understands that 
the policy position of the Scottish Government is that tribunal and other judicial 
appointments should be treated consistently where possible and that any additional 
powers or resources would need to cover both categories of appointment. The Board 
therefore urge the Scottish Government to propose a Stage 2 Amendment to the 
Courts Reform (Scotland) Bill creating such a provision. At this stage it is not 
straightforward for the Board to describe exactly how, when and how frequently this 
provision would be used given the uncertainties about the timing of requests to the 
Board to run judicial and/or tribunal selection exercises in the future. But the Board 
would certainly welcome such a provision as it would greatly assist the Board in 
responding flexibly and timeously to such requests, particularly for exercises where a 
large number of applicants might be anticipated. A broader co-opt provision would 
also provide the Board with the flexibility available to comparable bodies in the rest 
of the UK where the integration of judicial and tribunal appointments has been 
operational for some time.   
 
Sir Muir Russell 
Chairing Member 
13 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Justice Scotland 
 
Introduction 

 
1. JUSTICE is an all-party law reform and human rights organisation working to 
strengthen the justice system – administrative, civil and criminal – in the United 
Kingdom. It is the UK section of the International Commission of Jurists. On Scottish 
matters it is assisted by its branch, JUSTICE Scotland. 
 
Summary 
 
2. The Courts Reform (Scotland) Bill will introduce important procedural 
limitations to the process of judicial review in Scotland.  Judicial review allows 
individual citizens to seek a remedy for the unlawful conduct of public 
authorities and decision makers.  In a country without a written constitution 
which governs the relationship between the individual and the State, its 
function is all the more important.  These statutory changes will regulate all 
future judicial reviews applications.  Close scrutiny will be required to ensure 
that the remedy remains effective and accessible in practice. 

 
3. The wider proposed reforms in the Bill will lead to a significant amount 
of additional business for the Sheriff Court. We are concerned that the Sheriff 
Court may not have the capacity to cope with the likely volume of cases that 
will result not just from these reforms, but from the implementation of the 
court closures programme, the amount of criminal business that is already 
transferring from the High Court, and the effect of the proposed abolition of 
corroboration. 
 
4. Our primary concern is that of resource. The Financial Memorandum to 
the Bill makes it clear that the reforms are intended to be self-funding. There is 
no provision for further judicial capacity. The additional business will require 
to be dealt with by the existing complement of sheriff clerks, and fiscals in 
criminal matters. The IT budgets appear extremely low. The savings are not 
clear. 
 
5. The Bill places a significant level of responsibility and increase in power 
upon the office of Lord President. The Committee may wish to consider 
whether the Bill has provided an appropriate system of checks and balances in 
relation to the exercise of those powers to ensure their accountability. 
 
Judicial Review (Section 85) 
 
6. Section 85 of the Bill would implement two changes to the procedure for 
judicial review in Scotland.  Firstly, the Government proposes to introduce a three 
month limitation period for any review (with discretion to extend when the Court 
considers it “equitable having regard to the circumstances).  Secondly, applicants will 

739



2 

require the leave of the Court of Session before a claim may proceed.  Permission 
will only be granted where the applicants have standing (“a sufficient interest”) and a 
“real prospect of success”.  In respect of each of these proposals, the changes are 
modelled on existing practice in England and Wales (we refer therefore, in this 
section, to developments before the courts in that jurisdiction).1   
 
The constitutional function of judicial review 
 
7. The importance of a properly functioning system of judicial review is part and 
parcel of a system which respects the rule of law. This has recently been restated in 
a number of Scottish cases before the Supreme Court:  
 

“Judicial review under the common law is based upon an understanding of the 
respective constitutional responsibilities of public authorities and the courts. 
The constitutional function of the courts in the field of public law is to ensure, 
so far as they can, that public authorities respect the rule of law.”  AXA 
General Insurance Ltd v HM Advocate, [2011] UKSC 46; [2012] 1 AC 868 at 
paragraph 142 (Lord Reed) 
 
“There is no principle more basic to our system of law than the maintenance 
of the rule of law itself and the constitutional protection offered by judicial 
review.” R (Cart) v Upper Tribunal [2011] UKSC 2; [2012] 1 AC, 663 at 
paragraph 122 (Lord Dyson) 

 
8. While it must be open to both Parliament and the Executive to consider the 
function of judicial review, reform must be approached with caution.2  We are 
concerned that the evidence produced to support the Government’s case for change 
should be subject to close scrutiny.   
 
9. The Consultation implies that judicial review is being used to frustrate the 
policies of Government: 
 

“…it is not in the interest of the courts or the wider public interest if judicial 
review become (sic) a tactical device to frustrate or delay proper public policy 
decisions, or a vehicle to articulate what are essentially political arguments in 
the judicial sphere.” 
 

10. This neatly echoes the language being used in the context of Westminster 
consultations on judicial review.  However, no evidence has been provided to 
support this view, which seems designed to caricature applicants and the judicial 
review process, and undermine its constitutional function.   

 
11. The statistics simply do not support the picture being painted.  As Lord Gill 
explained in his report: “Petitions for judicial review have never comprised more than 

                                                 
1 Similar tests also apply in Northern Ireland. 
2 Fuller information about JUSTICE’s historical work on the development of judicial review and on the 
development of the jurisdiction in England and Wales can be found in our recent response to the Ministry of 
Justice consultation Judicial Review: Proposals for further reform.  See 
http://www.justice.org.uk/data/files/resources/359/Judicial-Review-Further-Reforms-JUSTICE-Response-FINAL-
Nov-2013.pdf  
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19% of all actions initiated by petition over the past six years, and comprised just 7% 
of petitions in 2006” (Lord Gill accepted that the proportion of time spent in sitting 
days attributable to judicial review was likely to be as a result of those applications 
being more likely to be opposed than others).  The figures for judicial review claims 
in Scotland show that relatively few cases are brought.  For example, in 2011 there 
were 304 claims, in 2012 there were 275 and in 2013, 287.  However, the bulk of 
these were immigration cases, with year on year figures: 242, 217 and 213 
respectively (74% of all cases in 2013).3  Importantly, immigration cases will be 
transferred from the Court to the Upper Tribunal pursuant to the Borders, Citizenship 
and Immigration Act 2009.   

 
12. We recognise the attractiveness – particularly for respondent Departments 
and public authorities – of introducing new procedural limitations, with associated 
predictability, into the process of review.   However, the introduction of these new 
procedural hurdles in Scotland is not necessitated by any immediate difficulty facing 
our Courts, and yet they may create particular difficulties for Scots applicants.  If the 
changes are to be implemented, it will be important that the statutory language and 
any associated guidance is drafted to ensure that the hurdles in place do not 
inadvertently lead to a higher hurdle for Scots applicants seeking to challenge public 
decision making than claimants in the other jurisdictions of the UK.  We highlight a 
number of specific concerns, below.   
 
Time limits: 3 months 
 
13. We are concerned that the case for the introduction of a three month time-limit 
in Scotland has not been properly examined.  This tight timescale may inhibit the 
pursuit of judicial review in Scotland and could act as a significant barrier in practice 
to the oversight of Government and public authorities by our courts.  If a new time 
limit is adopted, Parliament should consider whether there are practical reasons why 
three months may be an unduly onerous restriction in Scotland.4  
 
14. The case for the introduction of the proposed time limit is principally based on 
legal certainty for decision makers and the users of public services.  It is designed to 
bring:  “a necessary element of discipline to the conduct of the parties and allows for 
a degree of certainty and public policy”.5 
 
15. The Government argues that if cases are brought promptly to the Court this 
may lead to speedy and efficient resolution.6  While it is not difficult to see the 
attraction of cases being brought promptly – for respondents and for the wider public 
interest – what is being proposed is a new limitation on the right of access to the 
Court.   Commentary in England and Wales makes clear that the three month period 
which operates in the Administrative Court is a “very tight” deadline for individual 

                                                 
3 These statistics are taken from figures cited by Lord Hodge, addressing the Scottish Public Law 
Group on 7 March 2014. 
4 Although no formal time limits currently apply, respondents to judicial review in Scotland can apply to 
have a petition set aside where there has been excessive and unreasonable delay (by making a plea 
of mora, taciturnity and acquiescence).    
5 Consultation, para 172 
6 Ibid, para 132 
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claimants.7  In order to get a claim off the ground, an individual applicant will have to 
first identify that they have grounds for review.  In most cases this will involve 
securing legal advice from an experienced public lawyer and, in many, securing legal 
aid to pursue the claim.  In order to narrow the scope of the claim, an applicant’s 
solicitor is likely to enter into correspondence with the relevant authority and seek 
disclosure of relevant information on the likely response to the claim.  In fact, many 
of these stages are required by the detailed Pre-action Protocol which operates in 
England and Wales.  There are limited sources of public law advice available in 
Scotland.  Difficulties in securing legal aid speedily from the Scottish Legal Aid Board 
are well documented.  Yet, there is nothing in the policy documents accompanying 
the Bill or in the Consultation to illustrate that the Government has taken steps to 
ensure that individuals will not be significantly hindered in their pursuit of claims 
against administrative bodies by the introduction of a new and untested three month 
guillotine.  
 
16. Time pressures may lead incomplete claims to be lodged (with associated 
difficulties at permission stage, below) or for claims to be lodged which are not 
necessarily fully argued, necessitating later applications for amendment, with 
associated drains on court time.   Some claimants which might have avoided court 
entirely might be forced to issue proceedings in order to preserve the respective 
positions of the parties at the three month mark.8   

 
17. Both the Faculty of Advocates and the Law Society of Scotland have 
expressed concerns that the three month period is inappropriate for Scotland.  
Ministers must explain how the impact of these measures has been assessed and 
whether any alternative to three months has been considered.  Similar public law 
remedies are pursued under the Human Rights Act 1998 and the Scotland Act.  Yet, 
the time limit in those cases, clearly set some time after the three month deadline 
was introduced in England and Wales, is 12 months.  It would be regrettable if the 
introduction of a tighter timescale for judicial review lead claimants to question 
whether their public law claim might instead be framed as an ordinary claim for 
damages or cast in a human rights mould.9   
 
18. Notwithstanding our above concerns, we consider that two procedural aspects 
must be considered to ensure that the time limit operates fairly. First, it is imperative 
that the Court have an equitable jurisdiction to waive the time limit if the 
circumstances demand flexibility. This is not provided in the Bill. In England and 
Wales, the Administrative Court is generally slow to extend time and such extensions 
are exceptional, and no doubt a similar cautionary approach would be followed by 
Scots judges.10  Without a provision in legislation, there may be limited scope for 
addressing any particular challenges facing Scottish claimants in the ad hoc 
                                                 
7 See for example, Bingham Centre for the Rule of Law, Response to Ministry of Justice Consultation 
Paper CP25/2012, Judicial Review: Proposals for Reform, January 2013, para 36. 
8 See for example, Bondy & Sunkin, Judicial Review Reform: Who is afraid of judicial review? 
Debunking the myths of growth and abuse, UK Constitutional Law Blog, 10 January 2013 
9 In the Consultation, the Government expressed its concern about the manipulation of procedures to 
avoid technical difficulties in some claims.   This reflects the Court of Session’s clear indication of the 
importance of litigants following the correct procedural route.  See Sidey Ltd v. Clackmannanshire 
Council 2010 SLT 607 and in Ruddy v Rae, Chief Constable Strathclyde Police 2011 SLT 387 
10 See for example, R v Institute of Chartered Accountants in England and Wales ex p Andreou 
(1996) Admin LR 557. 
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discretion of the Court to extend time.  The Bill and the associated Rules of Court 
must – in practice - provide sufficient flexibility for individual judges to implement any 
new limit fairly.     
 
19. Second, the Bill provides that time must be rigidly calculated from the date 
when the event giving rise to the grounds for judicial review “first arise”.  It is 
intended that this should reflect the test in the Civil Procedure Rules in England and 
Wales (promptly or “not later than 3 months after the grounds to make the claim first 
arose”).11     On its face, the test will apply regardless of the knowledge of the 
claimant of the relevant grounds, the impact of the relevant decision or whether the 
grounds for review are continuing. Years of precedent apply in England and Wales to 
determine the scope of the limitation period, and the factors which may be relevant 
to the extension of time.12  

 
20. It may be arbitrary to base the time limit for judicial review in cases of ongoing 
and continuing illegality on the first trigger for the continuing maladministration, 
regardless of the impact of the decisions on those affected by the problem.13  
Notably, the administration in Whitehall has recently dropped a proposal to impose a 
requirement for the rigid calculation of time from the first occurrence of any incident 
giving rise to a claim for judicial review, after significant opposition.14  There is 
nothing in the Explanatory Notes or the Policy Memorandum which explains the 
Scottish Government’s view on the calculation of time.  This detail may be left to the 
Rules of Court or to the discretion of the Court.  However, in light of the significant 
implications for potential claimants, and the utility of judicial review, it is important 
that the statutory language provides sufficient flexibility to allow the Court to develop 
the jurisdiction equitably.  Parliamentarians may wish to ask Ministers to confirm that 
there is no intention that the language reflect current practice in England and Wales, 
nor the more restrictive practice recently proposed by the Westminster consultation.    
        

                                                 
11 See CPR 54(5). 
12 For example, while it is unclear whether a lack of knowledge will stop time running (compare R v 
Department of Transport ex p Presvac Engineering Ltd (1992) 4 Admin LR 121 and R (Anufrijeva) v 
Secretary of State for the Home Department [2003] UKHL 36 at [28]), it has been treated as clearly 
relevant to the decision to extend time.  See R v Licensing Authority ex p Novartis Pharaceuticals Ltd 
[2000] COD 232 and R v Secretary of State for the Home Department ex p Ruddock [1987] 1 WLR 
1482. 
13 See for example, cases in England and Wales involving continuing illegality or multiple decisions 
over a period of time which might be susceptible to review, e.g. R v Eastleigh Borough Council ex p 
Betts [1983] 2 AC 613 (a continuing duty to house the applicant) , R v SS for Foreign and 
Commonwealth Affairs ex p Ross-Clunis [1991] 2 AC 439 (continuing failure to recognise citizenship) 
or R v Hammersmith and Fulham Borough Council ex p Burkett [2002] UKHL 23.  Importantly, in 
cases involving EU or Convention Rights, the High Court has given the following guidance:  “There is 
no doubt about the principle, particularly in European [Union] law but obviously extendable to Human 
Rights legislation, in many authorities that where there is a continuing obligation, a continuing state of 
affairs, which continue not to be put right by the Defendant, time does not run at least until that state 
of affairs has come to an end”, R (C) v Secretary of State for Justice [2010] EWHC 3407. 
14 See JUSTICE Response, Judicial Review: Proposals for reform, December 2012, pages 12-13, 
here: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/264091/8703.pdf
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Requirement for permission 
 
21. JUSTICE Scotland considers that there are more sound reasons for 
introducing a leave filter to allow the Court of Session to more closely control its 
jurisdiction.  If the primary motivation for change is to preserve judicial review for 
cases where there is a case to answer, giving the Court the jurisdiction to identify 
hopeless or abusive claims at an early stage is preferable to the creation of 
procedural or practical barriers for claimants.   

 
22. However, we remain concerned that, in introducing this mechanism to the 
jurisdiction for the first time, steps must be taken to maintain the constitutional 
function of judicial review as an effective remedy for individuals who seek to hold 
public authorities to account.  The test adopted in the Bill requires individuals to 
show a “real prospect of success” and that their case raises “important point of 
principle” or some other “compelling reason” for judicial review.  We are concerned 
that these statutory tests set too high a preliminary hurdle and may ultimately 
increase the costs and time associated with any effective judicial review claim.   
 
23. The substantive tests applied by the Administrative Court in England and 
Wales at permission stage are not set in stone in statute or in the Civil Procedure 
Rules but have evolved from precedent and practice.15  As the Ministry of Justice 
explained in Judicial Review: Proposals for reform: 
  

“The purpose of the requirement for permission is to eliminate at an early 
stage claims which are hopeless, frivolous or vexatious and to ensure that a 
claim only proceeds to a substantive hearing if the Court is satisfied that there 
is an arguable case fit for further consideration.”16 

 
24. The Explanatory Notes to this Bill explain the Government’s intention that this 
section should reflect the Gill Review recommendations, which were broadly to 
import the test applied by the Administrative Court: 
 

“In addressing whether or not to grant permission, the court will assess not 
whether the case is merely potentially arguable but whether it has a realistic 
prospect of success, subject to the important qualification that arguability 
cannot be judged without reference to the nature and gravity of the issue to be 
argued.” 

 
25. We have a number of concerns with this approach. First, we are concerned 
that the analysis of the England and Wales case law in the Gill review – used to 
support the test in the Bill – places too great an emphasis on “real prospects of 
success”.  The case law itself has evolved to address flexibly in a whole range of 
public law cases.  The starting point in all cases is whether the case is properly 
arguable.  While there are cases where a heightened threshold has been applied in 
the Administrative Court’s understanding of whether a case should have leave, the 
routine test applied is not generally accepted to require the Court to conduct a 

                                                 
15 Notably, when the codification of the test was last considered, by the Bowman review, it proposed 
that “arguable” be the standard applied.  See Bowman Review, Recommendation 33.   
16 Ministry of Justice, Judicial Review: Proposals for Reform, December 2012, Cm 8515, para 69. 
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detailed review of the substantive prospects of success in all cases.  The language 
used by judges in these cases varies from case to case.17    

  
26. JUSTICE Scotland is concerned that adopting the requirement that a “real 
prospect of success” is evidenced in every case (together with the additional 
requirements in the Bill) will inadvertently lead to the Court in Scotland applying a 
routinely higher, and less flexible threshold in practice.  This test will require a fuller 
analysis of the substance of a case at permission stage and will likely increase the 
costs associated with this stage of the proceedings.   

 
27. Second, it is, in any event, unclear why the Government considers it 
appropriate to limit the jurisdiction of the Court further by requiring that a case raise 
an “important point of principle” – or that there be such other “compelling” reason for 
review.  This would be a significant statutory restriction for which there is no clear 
equivalent operating in the other parts of the United Kingdom in relation to judicial 
review.18  Such a test would prevent individuals with grounds and an arguable case 
pursuing a remedy at all. By contrast, judicial review remedies in England and Wales 
are discretionary and will be withheld where the Court considers that there is no 
substantive reason to grant a particular remedy.  Similarly, in cases where an issue 
has become academic, the Court may refuse permission for a case to be heard.  
However, there is no express requirement that a case be especially “compelling” or 
principled before it may be considered.  Moreover, the Administrative Court has 
recently adopted a more rigorous approach for the handling of cases “totally without 
merit” (allowing unmeritorious cases to be dealt with quickly).   

 
28. If the Government intends the Court of Session to adopt a more rigorous test 
in all cases, we consider this approach to be misguided.  A higher hurdle at a 
preliminary stage is likely to rule out claims which are meritorious together with those 
which are frivolous.  In light of the short time limit envisaged for pursuing 
proceedings, the likelihood that this approach will disadvantage claimants in practice 
is high.  Moreover, the application of this kind of expanded substantive test as 
routine at the preliminary stage is likely to create significant additional costs for the 
Court, with mini-trials likely at permission stage.  JUSTICE Scotland considers that 
the language of the Bill must be amended to ensure that the permission stage is 
used as a proper preliminary tool to allow the Court to identify and refuse to hear 
hopeless claims.  It should not be allowed to become a largely insurmountable 
hurdle designed to put all but the most straightforward claims out of the bounds of 
proper judicial consideration.   

                                                 
17 A full review of the case law on permission is given in Michael Fordham, Judicial Review 
Handbook, 6

th
 Edition (Hart Publishing) at 21.1 .7 – 21.1.9.  He uses the term “enhanced arguability” 

to describe those cases where a higher threshold has been applied.  See Lightman J: “The orthodox 
approach is to give permission to apply for judicial review if the claimant shows an arguable case.  But 
the court in the exercise of its discretion whether to give permission may impose a higher hurdle if the 
circumstances require this.  Factors of substantial importance in this context include the nature of the 
issue, the urgency of the resolution of the dispute and how detailed and complete is the argument 
before the court on the application for permission’ R (Federation of Technological Industries) v 
Commissioners of Customs and Excise [2004] EWHC 254 (Admin) at 8, CA at [2004] EWCA Civ 
1020.  Notably, Fordham refers to the court’s acknowledgement of this test as the “modified test for 
permission”.  See for example, R (Johnson) v Professional Conduct Committee of Nursing and 
Midwifery Council [2008] EWHC 885 (Admin at [124]. 
18 It does appear to be modelled on tests which currently apply for some routes of appeal. 
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Increase in Privative Jurisdiction/Exclusive Competence (Section 39) 
 
29. The Bill seeks to increase the exclusive competence of the Court of Session 
from £5000 to £150,000. We agree that cases ought to be dealt with at the 
appropriate level. That requires an appropriate level of resource.  
 
30. The bulk of first instance cases in the Court of Session are personal injury 
cases. The proposed limit will lead to over 90% of those cases going into the Sheriff 
Court. A specialist Personal Injury Court may be successful, but to be so it will 
require sufficient resources, technology and capacity. 
 
31. We note there is no specific provision made for clinical negligence cases. 
There are strong arguments for the Court of Session to retain jurisdiction over all 
such cases. Invariably, they involve complex issues, a higher percentage of proofs 
run, and many cases do last several weeks. There is a high level of experience 
within the Court of Session judiciary as well as specific court rules relating to clinical 
negligence cases, which lead to the efficient disposal of cases. Even one such case 
running in the Sheriff Court on the planned resource will create significant problems. 
 
32. The increase in limit will also affect commercial cases. Many commercial 
actions have a value of less than £150,000. While there are specialist commercial 
courts in Aberdeen and Glasgow, cases outwith the jurisdiction of those two cities 
will need to be litigated in local sheriff courts. It may also result in business being lost 
to England, which has been an active concern of the Commercial Court in the Court 
of Session for a number of years and its procedures were improved to allow quick 
and effective determination of cases. That cannot be guaranteed in the Sheriff Court. 
 
Establishment of Personal Injury Court (Section 41) 
 
33. The Bill allows for specified types of civil proceedings to be dealt with by a 
specified sheriff court with all-Scotland jurisdiction. The intention is that initially this 
would be applied to personal injury cases. In principle we agree with the introduction 
of a specialist personal injury court. The success of the Coulsfield reforms in the 
Court of Session have shown that the case flow model of dealing with personal injury 
cases has worked very well. Cases settle earlier, fewer cases go to proof or trial, and 
there have been significant savings in court time. The substantial majority of cases 
do not need to call at all in court while the case is progressing and settle before the 
final allocated hearing, and while we appreciate that there are administrative 
responsibilities on court clerks, the system developed within the Court of Session 
has been very effective, and has produced a centre of excellence, with specialist 
practitioners, often using specialist counsel, achieving proper resolution of cases. 
 
34. We would point out that personal injury cases generate more the £2m per 
year by way of court fees for the Court of Session. This represents around one half 
of the total fee income of the Court, and given the small number of cases that 
actually proceed to proof or trial, demonstrates that personal injury cases effectively 
subsidise other areas of the Court’s work. 
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35. The current position in the Sheriff Court is more variable. While the same 
case-flow model operates, there are a number of significant differences. One of the 
main factors behind the high level of settlement in the Court of Session is the 
certainty that if a case does not settle beforehand, it will go to proof or trial on the 
date allocated in the court timetable. That certainty shapes behaviour on both sides. 
The situation in the Sheriff Court is markedly different. It is not unusual for a proof 
diet not to go ahead on the date allocated due to pressure of other business, often 
criminal business. It is highly unusual to be allocated consecutive days for a proof, 
even if this is identified at an early stage of the proceedings. Consequently many 
cases that do go to proof are heard over several days over a period of weeks, if not 
months. These factors lead to different behaviour with parties expecting cases not to 
run, even if settlement can’t be agreed, and so the focus on resolving the case is 
often very different. If the workload of the Sherriff Court increases without significant 
further investment, it will be difficult to change these practices to increase greater 
efficiency. It will also increase costs.  

 
36. The specialist court will be required to replicate the factors which shape this 
behaviour. We are concerned that two specialist Sheriffs may be insufficient. 
Currently, in the Court of Session around 80-90 personal injury cases are set down 
for proof each week. The vast majority settle and often there are weeks where no 
proofs run. Occasionally, more than two cases do proceed though there is the 
capacity to deal with that, if necessary. In the new specialist court, it would only take 
a small number of cases to run to proof, or one lengthy clinical negligence case, for 
difficulties to arise.  
 
37. Another important feature of the Court of Session procedure is the use of 
technology, in particular the use of the e-motion procedure. This is simply not 
available in the Sheriff Court. Administrative matters which take only a few days to 
resolve electronically in the Court of Session, can take weeks in the Sheriff Court by 
way of paper. There is also the issue of the recording of evidence, which, given the 
increase in complex cases being dealt with within the Sheriff Court, will be of 
importance. Each Sheriff Court will require the installation of new technology, and 
this would apply to all types of case. The proposed budget of £10,000 set within the 
Financial Memorandum seems to be extremely low. 
 
Equality of arms/Sanction of Counsel  
 
38. We wish to raise the issue of sanction for counsel. We strongly believe that 
the current test ought to be retained and endorse Sheriff Principal Taylor’s 
recommendations in his report on expenses and funding of litigation.19 He 
recommended that the test remain the same with the court taking into account the 
question of equality of arms. The complexity of a case may be significant though the 
value is not. There are real equality of arms issues, particularly in situations where 
the resources of a defender, invariably through insurance, are significantly greater 
than that available to the vast majority of pursuers. The instruction of counsel does 
assist with the resolution of many cases, and the decision to grant sanction ought to 
be within the discretion of the sheriff in each individual case.  

                                                 
19  Review of Expenses and Funding of Civil Litigation – Report by Sh Pr James Taylor – Sept 2013 
Ch 3 paras 8-9 

747



10 

 
Judicial Specialisation (Sections 34 & 35) 
 
39. The Bill enables the Lord President to designate categories of specialisation, 
and for Sheriffs and Summary Sheriffs to be appointed as Specialist Sheriffs. We 
note that the creation of judicial specialists at Sheriff Court level is central to the 
successful implementation of the Scottish Civil Courts Review and has been adopted 
in the Bill. JUSTICE Scotland supports the appointment of Specialist Sheriffs in the 
areas recommended in the Policy Memorandum (family, personal injury, 
commercial). 
 
40. We are also of the view that it is imperative that recognition should be given to 
the need for specialism in the area of sexual crime alone and that rather than “crime” 
being one designated area of specialisation, cases involving the prosecution of 
sexual crime should be seen as a distinct part of the Sheriff’s work, and one that 
requires in-depth practical experience and specialist training. This is in recognition 
that the prosecution of sexual crime raises particularly difficult challenges and that 
the attitude, knowledge and skills of the judiciary are critical to the success of any 
specialist court hearing this type of case. The adoption of specialised sheriffs and 
specialised practices may also attract those to the work who have experience, and 
are interested in working in the field of sexual crime. We envisage that this is an 
important step in building a judiciary, who can drive reform and promote attitudinal 
change within the system. 

 
41. The idea that judges trying cases involving sexual crime should be required to 
have particular expertise and experience is nothing new. In England and Wales, 
Crown court judges require a “sex ticket” before they are able to preside at sexual 
offence trials. This requires that the judge is considered suitable to conduct such 
trials and also has attended a three-day specialist training course. The course is 
designed to make judges aware not only of relevant law and sentencing guidelines 
but also of wider issues such as the effects of serious sexual crime upon victims and 
the perception of complainers as to how their complaints are handled by the criminal 
justice system as a whole.  

 
42. The move to specialisation is a profound shift from the Scottish tradition of a 
generalist sheriff, and this change will have significant implications for judicial 
appointments and training. It is essential therefore that there is sufficient funding and 
all other necessary resources are made available to ensure that a genuinely 
specialist judiciary can be created. It is also essential that the process of judicial 
appointment takes sufficient account of the breadth of specialist skills required in 
each Sheriffdom. 
 
Sheriff Appeal Court and Appeals to the Supreme Court (Section 45) 
 
43. The Bill provides that there will be a new Sheriff Appeal Court, which will hear 
all summary criminal appeals, and civil appeals from the Sheriff Court. We are 
broadly in favour of the establishment of the Sheriff Appeal Court. The provisions 
within the Bill seem sensible. We have comment to make in respect of two areas. 
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44. Section 113 of the Bill seeks to regulate appeals from the Sheriff Appeal Court 
to the High Court in summary criminal proceedings. Permission will be required from 
the High Court for an appeal to proceed. That permission requires to be sought 
within a period of 14 days. There is provision to seek an extension of that period, but 
this requires “exceptional circumstances” to be shown. This is a very high test, and 
we would consider that the appropriate test is one which would consider “the 
interests of justice” or “on cause shown” to ensure that deserving cases are not 
excluded from consideration, which may lead to a miscarriage of justice. 

 
45. In relation to appeals to the Supreme Court we think there is merit in 
considering the introduction of provisions for “leapfrog appeals” equivalent to Part II 
of the Administration of Justice Act 1969. This statutory provision allows a first 
instance judge to certify a civil case as suitable for appeal direct to the UKSC when 
the case raises a point of law of general public importance which either concerns the 
construction of an enactment, or is one in respect of which the judge is bound by a 
fully reasoned judgment of the Court of Appeal or Supreme Court. The introduction 
in Scotland of a provision similar to the “leapfrog appeal” provision would be in line 
with the policy behind the Bill which is to implement the proportional allocation of 
judicial resources, reduce the costs of litigation and improve access to justice. 

 
JUSTICE Scotland 
18 March 2014 
 

749



1 

Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Supplementary written submission from Justice Scotland 
 
It became clear during the oral evidence of Tony Kelly, the Chair of the JUSTICE 
Scotland Executive Committee, on 1 April 2014, that there is an error in the version 
of our written evidence submitted to the Committee.   
 
We would like to apologise for any confusion, but it appears that editorial changes 
were made during the preparation of the document which do not reflect the JUSTICE 
Scotland position on the Bill.  At paragraph 6 of the original submission, we clearly 
acknowledge that the Bill makes provision for the equitable adjustment of time limits 
for judicial review.  Unfortunately, a change at paragraph 18 indicates that the Bill 
must yet be amended.  Paragraph 18 of the submission should read: 
 

It is important that the Bill provides for the Court to have an equitable 
jurisdiction to waive the time limit if the circumstances demand flexibility.  In 
England and Wales, the Administrative Court is generally slow to extend time 
and such extensions are exceptional.  In practice, there may be limited scope 
for addressing any particular challenges facing Scottish claimants in the ad 
hoc discretion of the Court to extend time.  The language in the Bill and the 
associated Rules of Court must – in practice - provide sufficient flexibility for 
individual judges to implement any new limit fairly.    

 
JUSTICE Scotland welcomes the provision made in the Bill for waiver.  However, we 
are concerned that the Committee should not treat the opportunity for waiver as a 
robust safeguard for access to justice.  As is clear from practice in England and 
Wales, the power to extend time is likely to be exercised only in truly exceptional 
circumstances. 
 
For ease of reference, I enclose an amended version of our written evidence.   
 
JUSTICE Scotland would be happy to assist the Committee further, as required. 
 
Angela Patrick 
Director of Human Rights Policy  
16 April 2014 
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Introduction 

 
1. JUSTICE is an all-party law reform and human rights organisation working to 
strengthen the justice system – administrative, civil and criminal – in the United 
Kingdom. It is the UK section of the International Commission of Jurists. On Scottish 
matters it is assisted by its branch, JUSTICE Scotland. 
 
Summary 
 
2. The Courts Reform (Scotland) Bill will introduce important procedural 
limitations to the process of judicial review in Scotland.  Judicial review allows 
individual citizens to seek a remedy for the unlawful conduct of public 
authorities and decision makers.  In a country without a written constitution 
which governs the relationship between the individual and the State, its 
function is all the more important.  These statutory changes will regulate all 
future judicial reviews applications.  Close scrutiny will be required to ensure 
that the remedy remains effective and accessible in practice. 

 
3. The wider proposed reforms in the Bill will lead to a significant amount 
of additional business for the Sheriff Court. We are concerned that the Sheriff 
Court may not have the capacity to cope with the likely volume of cases that 
will result not just from these reforms, but from the implementation of the 
court closures programme, the amount of criminal business that is already 
transferring from the High Court, and the effect of the proposed abolition of 
corroboration. 
 
4. Our primary concern is that of resource. The Financial Memorandum to 
the Bill makes it clear that the reforms are intended to be self-funding. There is 
no provision for further judicial capacity. The additional business will require 
to be dealt with by the existing complement of sheriff clerks, and fiscals in 
criminal matters. The IT budgets appear extremely low. The savings are not 
clear. 
 
5. The Bill places a significant level of responsibility and increase in power 
upon the office of Lord President. The Committee may wish to consider 
whether the Bill has provided an appropriate system of checks and balances in 
relation to the exercise of those powers to ensure their accountability. 
 
Judicial Review (Section 85) 
 
6. Section 85 of the Bill would implement two changes to the procedure for 
judicial review in Scotland.  Firstly, the Government proposes to introduce a three 
month limitation period for any review (with discretion to extend when the Court 
considers it “equitable having regard to the circumstances”).  Secondly, applicants 
will require the leave of the Court of Session before a claim may proceed.  
Permission will only be granted where the applicants have standing (“a sufficient 
interest”) and a “real prospect of success”.  In respect of each of these proposals, 
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the changes are modelled on existing practice in England and Wales (we refer 
therefore, in this section, to developments before the courts in that jurisdiction).1   
 
The constitutional function of judicial review 
 
7. The importance of a properly functioning system of judicial review is part and 
parcel of a system which respects the rule of law. This has recently been restated in 
a number of Scottish cases before the Supreme Court:  
 

“Judicial review under the common law is based upon an understanding of the 
respective constitutional responsibilities of public authorities and the courts. 
The constitutional function of the courts in the field of public law is to ensure, 
so far as they can, that public authorities respect the rule of law.”  AXA 
General Insurance Ltd v HM Advocate, [2011] UKSC 46; [2012] 1 AC 868 at 
paragraph 142 (Lord Reed) 
 
“There is no principle more basic to our system of law than the maintenance 
of the rule of law itself and the constitutional protection offered by judicial 
review.” R (Cart) v Upper Tribunal [2011] UKSC 2; [2012] 1 AC, 663 at 
paragraph 122 (Lord Dyson) 

 
8. While it must be open to both Parliament and the Executive to consider the 
function of judicial review, reform must be approached with caution.2  We are 
concerned that the evidence produced to support the Government’s case for change 
should be subject to close scrutiny.   
 
9. The Consultation implies that judicial review is being used to frustrate the 
policies of Government: 
 

“…it is not in the interest of the courts or the wider public interest if judicial 
review become (sic) a tactical device to frustrate or delay proper public policy 
decisions, or a vehicle to articulate what are essentially political arguments in 
the judicial sphere.” 
 

10. This neatly echoes the language being used in the context of Westminster 
consultations on judicial review.  However, no evidence has been provided to 
support this view, which seems designed to caricature applicants and the judicial 
review process, and undermine its constitutional function.   

 
11. The statistics simply do not support the picture being painted.  As Lord Gill 
explained in his report: “Petitions for judicial review have never comprised more than 
19% of all actions initiated by petition over the past six years, and comprised just 7% 
of petitions in 2006” (Lord Gill accepted that the proportion of time spent in sitting 
days attributable to judicial review was likely to be as a result of those applications 

                                                
1
 Similar tests also apply in Northern Ireland. 

2
 Fuller information about JUSTICE’s historical work on the development of judicial review and on the 

development of the jurisdiction in England and Wales can be found in our recent response to the 
Ministry of Justice consultation Judicial Review: Proposals for further reform.  See 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/264091/8703.pdf 
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being more likely to be opposed than others).  The figures for judicial review claims 
in Scotland show that relatively few cases are brought.  For example, in 2011 there 
were 304 claims, in 2012 there were 275 and in 2013, 287.  However, the bulk of 
these were immigration cases, with year on year figures: 242, 217 and 213 
respectively (74% of all cases in 2013).3  Importantly, immigration cases will be 
transferred from the Court to the Upper Tribunal pursuant to the Borders, Citizenship 
and Immigration Act 2009.   

 
12. We recognise the attractiveness – particularly for respondent Departments 
and public authorities – of introducing new procedural limitations, with associated 
predictability, into the process of review.   However, the introduction of these new 
procedural hurdles in Scotland is not necessitated by any immediate difficulty facing 
our Courts, and yet they may create particular difficulties for Scots applicants.  If the 
changes are to be implemented, it will be important that the statutory language and 
any associated guidance is drafted to ensure that the hurdles in place do not 
inadvertently lead to a higher hurdle for Scots applicants seeking to challenge public 
decision making than claimants in the other jurisdictions of the UK.  We highlight a 
number of specific concerns, below.   
 
Time limits: 3 months 
 
13. We are concerned that the case for the introduction of a three month time-limit 
in Scotland has not been properly examined.  This tight timescale may inhibit the 
pursuit of judicial review in Scotland and could act as a significant barrier in practice 
to the oversight of Government and public authorities by our courts.  If a new time 
limit is adopted, Parliament should consider whether there are practical reasons why 
three months may be an unduly onerous restriction in Scotland.4  
 
14. The case for the introduction of the proposed time limit is principally based on 
legal certainty for decision makers and the users of public services.  It is designed to 
bring:  “a necessary element of discipline to the conduct of the parties and allows for 
a degree of certainty and public policy”.5 
 
15. The Government argues that if cases are brought promptly to the Court this 
may lead to speedy and efficient resolution.6  While it is not difficult to see the 
attraction of cases being brought promptly – for respondents and for the wider public 
interest – what is being proposed is a new limitation on the right of access to the 
Court.   Commentary in England and Wales makes clear that the three month period 
which operates in the Administrative Court is a “very tight” deadline for individual 
claimants.7  In order to get a claim off the ground, an individual applicant will have to 
first identify that they have grounds for review.  In most cases this will involve 

                                                
3
 These statistics are taken from figures cited by Lord Hodge, addressing the Scottish Public Law 

Group on 7 March 2014. 
4
 Although no formal time limits currently apply, respondents to judicial review in Scotland can apply to 

have a petition set aside where there has been excessive and unreasonable delay (by making a plea 
of mora, taciturnity and acquiescence).    
5
 Consultation, para 172 

6
 Ibid, para 132 

7
 See for example, Bingham Centre for the Rule of Law, Response to Ministry of Justice Consultation 

Paper CP25/2012, Judicial Review: Proposals for Reform, January 2013, para 36. 
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securing legal advice from an experienced public lawyer and, in many, securing legal 
aid to pursue the claim.  In order to narrow the scope of the claim, an applicant’s 
solicitor is likely to enter into correspondence with the relevant authority and seek 
disclosure of relevant information on the likely response to the claim.  In fact, many 
of these stages are required by the detailed Pre-action Protocol which operates in 
England and Wales.  There are limited sources of public law advice available in 
Scotland.  Difficulties in securing legal aid speedily from the Scottish Legal Aid Board 
are well documented.  Yet, there is nothing in the policy documents accompanying 
the Bill or in the Consultation to illustrate that the Government has taken steps to 
ensure that individuals will not be significantly hindered in their pursuit of claims 
against administrative bodies by the introduction of a new and untested three month 
guillotine.  
 
16. Time pressures may lead incomplete claims to be lodged (with associated 
difficulties at permission stage, below) or for claims to be lodged which are not 
necessarily fully argued, necessitating later applications for amendment, with 
associated drains on court time.   Some claimants which might have avoided court 
entirely might be forced to issue proceedings in order to preserve the respective 
positions of the parties at the three month mark.8   

 
17. Both the Faculty of Advocates and the Law Society of Scotland have 
expressed concerns that the three month period is inappropriate for Scotland.  
Ministers must explain how the impact of these measures has been assessed and 
whether any alternative to three months has been considered.  Similar public law 
remedies are pursued under the Human Rights Act 1998 and the Scotland Act.  Yet, 
the time limit in those cases, clearly set some time after the three month deadline 
was introduced in England and Wales, is 12 months.  It would be regrettable if the 
introduction of a tighter timescale for judicial review lead claimants to question 
whether their public law claim might instead be framed as an ordinary claim for 
damages or cast in a human rights mould.9   
 
18. It is important that the Bill provides for the Court to have an equitable 
jurisdiction to waive the time limit if the circumstances demand flexibility.  In England 
and Wales, the Administrative Court is generally slow to extend time and such 
extensions are exceptional.10  In practice, there may be limited scope for addressing 
any particular challenges facing Scottish claimants in the ad hoc discretion of the 
Court to extend time.  The language in the Bill and the associated Rules of Court 
must – in practice - provide sufficient flexibility for individual judges to implement any 
new limit fairly.    

  
19. Second, the Bill provides that time must be rigidly calculated from the date 
when the event giving rise to the grounds for judicial review “first arise”.  It is 

                                                
8
 See for example, Bondy & Sunkin, Judicial Review Reform: Who is afraid of judicial review? 

Debunking the myths of growth and abuse, UK Constitutional Law Blog, 10 January 2013 
9
 In the Consultation, the Government expressed its concern about the manipulation of procedures to 

avoid technical difficulties in some claims.   This reflects the Court of Session’s clear indication of the 
importance of litigants following the correct procedural route.  See Sidey Ltd v. Clackmannanshire 
Council 2010 SLT 607 and in Ruddy v Rae, Chief Constable Strathclyde Police 2011 SLT 387 
10

 See for example, R v Institute of Chartered Accountants in England and Wales ex p Andreou 
(1996) Admin LR 557. 
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intended that this should reflect the test in the Civil Procedure Rules in England and 
Wales (promptly or “not later than 3 months after the grounds to make the claim first 
arose”).11

  On its face, the test will apply regardless of the knowledge of the claimant 
of the relevant grounds, the impact of the relevant decision or whether the grounds 
for review are continuing. Years of precedent apply in England and Wales to 
determine the scope of the limitation period, and the factors which may be relevant 
to the extension of time.12  

 
20. It may be arbitrary to base the time limit for judicial review in cases of ongoing 
and continuing illegality on the first trigger for the continuing maladministration, 
regardless of the impact of the decisions on those affected by the problem.13

  
Notably, the administration in Whitehall has recently dropped a proposal to impose a 
requirement for the rigid calculation of time from the first occurrence of any incident 
giving rise to a claim for judicial review, after significant opposition.14  There is 
nothing in the Explanatory Notes or the Policy Memorandum which explains the 
Scottish Government’s view on the calculation of time.  This detail may be left to the 
Rules of Court or to the discretion of the Court.  However, in light of the significant 
implications for potential claimants, and the utility of judicial review, it is important 
that the statutory language provides sufficient flexibility to allow the Court to develop 
the jurisdiction equitably.  Parliamentarians may wish to ask Ministers to confirm that 
there is no intention that the language reflect current practice in England and Wales, 
nor the more restrictive practice recently proposed by the Westminster consultation.    
        
Requirement for permission 
 
21. JUSTICE Scotland considers that there are more sound reasons for 
introducing a leave filter to allow the Court of Session to more closely control its 
jurisdiction.  If the primary motivation for change is to preserve judicial review for 
cases where there is a case to answer, giving the Court the jurisdiction to identify 
hopeless or abusive claims at an early stage is preferable to the creation of 
procedural or practical barriers for claimants.   

 

                                                
11

 See CPR 54(5). 
12

 For example, while it is unclear whether a lack of knowledge will stop time running (compare R v 
Department of Transport ex p Presvac Engineering Ltd (1992) 4 Admin LR 121 and R (Anufrijeva) v 
Secretary of State for the Home Department [2003] UKHL 36 at [28]), it has been treated as clearly 
relevant to the decision to extend time.  See R v Licensing Authority ex p Novartis Pharaceuticals Ltd 
[2000] COD 232 and R v Secretary of State for the Home Department ex p Ruddock [1987] 1 WLR 
1482. 
13

 See for example, cases in England and Wales involving continuing illegality or multiple decisions 
over a period of time which might be susceptible to review, e.g. R v Eastleigh Borough Council ex p 
Betts [1983] 2 AC 613 (a continuing duty to house the applicant), R v SS for Foreign and 
Commonwealth Affairs ex p Ross-Clunis [1991] 2 AC 439 (continuing failure to recognise citizenship) 
or R v Hammersmith and Fulham Borough Council ex p Burkett [2002] UKHL 23.  Importantly, in 
cases involving EU or Convention Rights, the High Court has given the following guidance:  “There is 
no doubt about the principle, particularly in European [Union] law but obviously extendable to Human 
Rights legislation, in many authorities that where there is a continuing obligation, a continuing state of 
affairs, which continue not to be put right by the Defendant, time does not run at least until that state 
of affairs has come to an end”, R (C) v Secretary of State for Justice [2010] EWHC 3407. 
14

 See JUSTICE Response, Judicial Review: Proposals for reform, December 2012, pages 12-13, 

here: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/264091/8703.pdf 
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22. However, we remain concerned that, in introducing this mechanism to the 
jurisdiction for the first time, steps must be taken to maintain the constitutional 
function of judicial review as an effective remedy for individuals who seek to hold 
public authorities to account.  The test adopted in the Bill requires individuals to 
show a “real prospect of success” and that their case raises “important point of 
principle” or some other “compelling reason” for judicial review.  We are concerned 
that these statutory tests set too high a preliminary hurdle and may ultimately 
increase the costs and time associated with any effective judicial review claim.   
 
23. The substantive tests applied by the Administrative Court in England and 
Wales at permission stage are not set in stone in statute or in the Civil Procedure 
Rules but have evolved from precedent and practice.15  As the Ministry of Justice 
explained in Judicial Review: Proposals for reform: 
  

“The purpose of the requirement for permission is to eliminate at an early 
stage claims which are hopeless, frivolous or vexatious and to ensure that a 
claim only proceeds to a substantive hearing if the Court is satisfied that there 
is an arguable case fit for further consideration.”16 

 
24. The Explanatory Notes to this Bill explain the Government’s intention that this 
section should reflect the Gill Review recommendations, which were broadly to 
import the test applied by the Administrative Court: 
 

“In addressing whether or not to grant permission, the court will assess not 
whether the case is merely potentially arguable but whether it has a realistic 
prospect of success, subject to the important qualification that arguability 
cannot be judged without reference to the nature and gravity of the issue to be 
argued.” 

 
25. We have a number of concerns with this approach. First, we are concerned 
that the analysis of the England and Wales case law in the Gill review – used to 
support the test in the Bill – places too great an emphasis on “real prospects of 
success”.  The case law itself has evolved to address flexibly in a whole range of 
public law cases.  The starting point in all cases is whether the case is properly 
arguable.  While there are cases where a heightened threshold has been applied in 
the Administrative Court’s understanding of whether a case should have leave, the 
routine test applied is not generally accepted to require the Court to conduct a 
detailed review of the substantive prospects of success in all cases.  The language 
used by judges in these cases varies from case to case.17    

                                                
15

 Notably, when the codification of the test was last considered, by the Bowman review, it proposed 
that “arguable” be the standard applied.  See Bowman Review, Recommendation 33.   
16

 Ministry of Justice, Judicial Review: Proposals for Reform, December 2012, Cm 8515, para 69. 
17

 A full review of the case law on permission is given in Michael Fordham, Judicial Review 
Handbook, 6

th
 Edition (Hart Publishing) at 21.1 .7 – 21.1.9.  He uses the term “enhanced arguability” 

to describe those cases where a higher threshold has been applied.  See Lightman J: “The orthodox 
approach is to give permission to apply for judicial review if the claimant shows an arguable case.  But 
the court in the exercise of its discretion whether to give permission may impose a higher hurdle if the 
circumstances require this.  Factors of substantial importance in this context include the nature of the 
issue, the urgency of the resolution of the dispute and how detailed and complete is the argument 
before the court on the application for permission’ R (Federation of Technological Industries) v 
Commissioners of Customs and Excise [2004] EWHC 254 (Admin) at 8, CA at [2004] EWCA Civ 
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26. JUSTICE Scotland is concerned that adopting the requirement that a “real 
prospect of success” is evidenced in every case (together with the additional 
requirements in the Bill) will inadvertently lead to the Court in Scotland applying a 
routinely higher, and less flexible threshold in practice.  This test will require a fuller 
analysis of the substance of a case at permission stage and will likely increase the 
costs associated with this stage of the proceedings.   

 
27. Second, it is, in any event, unclear why the Government considers it 
appropriate to limit the jurisdiction of the Court further by requiring that a case raise 
an “important point of principle” – or that there be such other “compelling” reason for 
review.  This would be a significant statutory restriction for which there is no clear 
equivalent operating in the other parts of the United Kingdom in relation to judicial 
review.18

  Such a test would prevent individuals with grounds and an arguable case 
pursuing a remedy at all. By contrast, judicial review remedies in England and Wales 
are discretionary and will be withheld where the Court considers that there is no 
substantive reason to grant a particular remedy.  Similarly, in cases where an issue 
has become academic, the Court may refuse permission for a case to be heard.  
However, there is no express requirement that a case be especially “compelling” or 
principled before it may be considered.  Moreover, the Administrative Court has 
recently adopted a more rigorous approach for the handling of cases “totally without 
merit” (allowing unmeritorious cases to be dealt with quickly).   

 
28. If the Government intends the Court of Session to adopt a more rigorous test 
in all cases, we consider this approach to be misguided.  A higher hurdle at a 
preliminary stage is likely to rule out claims which are meritorious together with those 
which are frivolous.  In light of the short time limit envisaged for pursuing 
proceedings, the likelihood that this approach will disadvantage claimants in practice 
is high.  Moreover, the application of this kind of expanded substantive test as 
routine at the preliminary stage is likely to create significant additional costs for the 
Court, with mini-trials likely at permission stage.  JUSTICE Scotland considers that 
the language of the Bill must be amended to ensure that the permission stage is 
used as a proper preliminary tool to allow the Court to identify and refuse to hear 
hopeless claims.  It should not be allowed to become a largely insurmountable 
hurdle designed to put all but the most straightforward claims out of the bounds of 
proper judicial consideration.   
 
Increase in Privative Jurisdiction/Exclusive Competence (Section 39) 
 
29. The Bill seeks to increase the exclusive competence of the Court of Session 
from £5000 to £150,000. We agree that cases ought to be dealt with at the 
appropriate level. That requires an appropriate level of resource.  
 
30. The bulk of first instance cases in the Court of Session are personal injury 
cases. The proposed limit will lead to over 90% of those cases going into the Sheriff 

                                                                                                                                                  

1020.  Notably, Fordham refers to the court’s acknowledgement of this test as the “modified test for 
permission”.  See for example, R (Johnson) v Professional Conduct Committee of Nursing and 
Midwifery Council [2008] EWHC 885 (Admin at [124]. 
18

 It does appear to be modelled on tests which currently apply for some routes of appeal. 
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Court. A specialist Personal Injury Court may be successful, but to be so it will 
require  sufficient resources, technology and capacity. 
 
31. We note there is no specific provision made for clinical negligence cases. 
There are strong arguments for the Court of Session to retain jurisdiction over all 
such cases. Invariably, they involve complex issues, a higher percentage of proofs 
run, and many cases do last several weeks. There is a high level of experience 
within the Court of Session judiciary as well as specific court rules relating to clinical 
negligence cases, which lead to the efficient disposal of cases. Even one such case 
running in the Sheriff Court on the planned resource will create significant problems. 
 
32. The increase in limit will also affect commercial cases. Many commercial 
actions have a value of less than £150,000. While there are specialist commercial 
courts in Aberdeen and Glasgow, cases outwith the jurisdiction of those two cities 
will need to be litigated in local sheriff courts. It may also result in business being lost 
to England, which has been an active concern of the Commercial Court in the Court 
of Session for a number of years and its procedures were improved to allow quick 
and effective determination of cases. That cannot be guaranteed in the Sheriff Court. 
 
Establishment of Personal Injury Court (Section 41) 
 
33. The Bill allows for specified types of civil proceedings to be dealt with by a 
specified sheriff court with all-Scotland jurisdiction. The intention is that initially this 
would be applied to personal injury cases. In principle we agree with the introduction 
of a specialist personal injury court. The success of the Coulsfield reforms in the 
Court of Session have shown that the case flow model of dealing with personal injury 
cases has worked very well. Cases settle earlier, fewer cases go to proof or trial, and 
there have been significant savings in court time. The substantial majority of cases 
do not need to call at all in court while the case is progressing and settle before the 
final allocated hearing, and while we appreciate that there are administrative 
responsibilities on court clerks, the system developed within the Court of Session 
has been very effective, and has produced a centre of excellence, with specialist 
practitioners, often using specialist counsel, achieving proper resolution of cases. 
 
34. We would point out that personal injury cases generate more the £2m per 
year by way of court fees for the Court of Session. This represents around one half 
of the total fee income of the Court, and given the small number of cases that 
actually proceed to proof or trial, demonstrates that personal injury cases effectively 
subsidise other areas of the Court’s work. 
 
35. The current position in the Sheriff Court is more variable. While the same 
case-flow model operates, there are a number of significant differences. One of the 
main factors behind the high level of settlement in the Court of Session is the 
certainty that if a case does not settle beforehand, it will go to proof or trial on the 
date allocated in the court timetable. That certainty shapes behaviour on both sides. 
The situation in the Sheriff Court is markedly different. It is not unusual for a proof 
diet not to go ahead on the date allocated due to pressure of other business, often 
criminal business. It is highly unusual to be allocated consecutive days for a proof, 
even if this is identified at an early stage of the proceedings. Consequently many 
cases that do go to proof are heard over several days over a period of weeks, if not 

758



10 

months. These factors lead to different behaviour with parties expecting cases not to 
run, even if settlement can’t be agreed, and so the focus on resolving the case is 
often very different. If the workload of the Sherriff Court increases without significant 
further investment, it will be difficult to change these practices to increase greater 
efficiency. It will also increase costs.  

 
36. The specialist court will be required to replicate the factors which shape this 
behaviour. We are concerned that two specialist Sheriffs may be insufficient. 
Currently, in the Court of Session around 80-90 personal injury cases are set down 
for proof each week. The vast majority settle and often there are weeks where no 
proofs run. Occasionally, more than two cases do proceed though there is the 
capacity to deal with that, if necessary. In the new specialist court, it would only take 
a small number of cases to run to proof, or one lengthy clinical negligence case, for 
difficulties to arise.  
 
37. Another important feature of the Court of Session procedure is the use of 
technology, in particular the use of the e-motion procedure. This is simply not 
available in the Sheriff Court. Administrative matters which take only a few days to 
resolve electronically in the Court of Session, can take weeks in the Sheriff Court by 
way of paper. There is also the issue of the recording of evidence, which, given the 
increase in complex cases being dealt with within the Sheriff Court, will be of 
importance. Each Sheriff Court will require the installation of new technology, and 
this would apply to all types of case. The proposed budget of £10,000 set within the 
Financial Memorandum seems to be extremely low. 
 
Equality of arms/Sanction of Counsel  
 
38. We wish to raise the issue of sanction for counsel. We strongly believe that 
the current test ought to be retained and endorse Sheriff Principal Taylor’s 
recommendations in his report on expenses and funding of litigation.19 He 
recommended that the test remain the same with the court taking into account the 
question of equality of arms. The complexity of a case may be significant though the 
value is not. There are real equality of arms issues, particularly in situations where 
the resources of a defender, invariably through insurance, are significantly greater 
than that available to the vast majority of pursuers. The instruction of counsel does 
assist with the resolution of many cases, and the decision to grant sanction ought to 
be within the discretion of the sheriff in each individual case.  
 
Judicial Specialisation (Sections 34 & 35) 
 
39. The Bill enables the Lord President to designate categories of specialisation, 
and for Sheriffs and Summary Sheriffs to be appointed as Specialist Sheriffs. We 
note that the creation of judicial specialists at Sheriff Court level is central to the 
successful implementation of the Scottish Civil Courts Review and has been adopted 
in the Bill. JUSTICE Scotland supports the appointment of Specialist Sheriffs in the 
areas recommended in the Policy Memorandum (family, personal injury, 
commercial). 

                                                
19

 Review of Expenses and Funding of Civil Litigation – Report by Sh Pr James Taylor – Sept 2013 
Ch 3 paras 8-9 

759



11 

 
40. We are also of the view that it is imperative that recognition should be given to 
the need for specialism in the area of sexual crime alone and that rather than “crime” 
being one designated area of specialisation, cases involving the prosecution of 
sexual crime should be seen as a distinct part of the Sheriff’s work, and one that 
requires in-depth practical experience and specialist training. This is in recognition 
that the prosecution of sexual crime raises particularly difficult challenges and that 
the attitude, knowledge and skills of the judiciary are critical to the success of any 
specialist court hearing this type of case. The adoption of specialised sheriffs and 
specialised practices may also attract those to the work who have experience, and 
are interested in working in the field of sexual crime. We envisage that this is an 
important step in building a judiciary, who can drive reform and promote attitudinal 
change within the system. 

 
41. The idea that judges trying cases involving sexual crime should be required to 
have particular expertise and experience is nothing new. In England and Wales, 
Crown court judges require a “sex ticket” before they are able to preside at sexual 
offence trials. This requires that the judge is considered suitable to conduct such 
trials and also has attended a three-day specialist training course. The course is 
designed to make judges aware not only of relevant law and sentencing guidelines 
but also of wider issues such as the effects of serious sexual crime upon victims and 
the perception of complainers as to how their complaints are handled by the criminal 
justice system as a whole.  

 
42. The move to specialisation is a profound shift from the Scottish tradition of a 
generalist sheriff, and this change will have significant implications for judicial 
appointments and training. It is essential therefore that there is sufficient funding and 
all other necessary resources are made available to ensure that a genuinely 
specialist judiciary can be created. It is also essential that the process of judicial 
appointment takes sufficient account of the breadth of specialist skills required in 
each Sheriffdom. 
 
Sheriff Appeal Court and Appeals to the Supreme Court (Section 45) 
 
43. The Bill provides that there will be a new Sheriff Appeal Court, which will hear 
all summary criminal appeals, and civil appeals from the Sheriff Court. We are 
broadly in favour of the establishment of the Sheriff Appeal Court. The provisions 
within the Bill seem sensible. We have comment to make in respect of two areas. 
 
44. Section 113 of the Bill seeks to regulate appeals from the Sheriff Appeal Court 
to the High Court in summary criminal proceedings. Permission will be required from 
the High Court for an appeal to proceed. That permission requires to be sought 
within a period of 14 days. There is provision to seek an extension of that period, but 
this requires “exceptional circumstances” to be shown. This is a very high test, and 
we would consider that the appropriate test is one which would consider “the 
interests of justice” or “on cause shown” to ensure that deserving cases are not 
excluded from consideration, which may lead to a miscarriage of justice. 

 
45. In relation to appeals to the Supreme Court we think there is merit in 
considering the introduction of provisions for “leapfrog appeals” equivalent to Part II 
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of the Administration of Justice Act 1969. This statutory provision allows a first 
instance judge to certify a civil case as suitable for appeal direct to the UKSC when 
the case raises a point of law of general public importance which either concerns the 
construction of an enactment, or is one in respect of which the judge is bound by a 
fully reasoned judgment of the Court of Appeal or Supreme Court. The introduction 
in Scotland of a provision similar to the “leapfrog appeal” provision would be in line 
with the policy behind the Bill which is to implement the proportional allocation of 
judicial resources, reduce the costs of litigation and improve access to justice. 

 
JUSTICE Scotland 
March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Law Society of Scotland 
 
Introduction 
 
The Law Society of Scotland aims to lead and support a successful and respected 
Scottish legal profession.  Not only do we act in the interests of our solicitor 
members but we also have a clear responsibility to work in the public interest. That is 
why we actively engage and seek to assist in the legislative and public policy 
decision making processes. 
 
This response has been prepared on behalf of the Society by members of our Civil 
Justice Committee, Access to Justice Committee and Criminal Law Committee. 
These committees are comprised of senior and specialist lawyers as well as lay 
members. 
 
We welcome the opportunity to consider and respond to the call for written evidence 
on the Courts Reform (Scotland) Bill and have the following comments. 
 
General Comments 
 
We have been consistently engaged with the court review process, fully participated 
in Lord Gill‟s Scottish Civil Courts Review and the Scottish Government‟s 
consultation on the draft Courts Reform (Scotland) Bill in 2013 and attended 
stakeholder events with a view to contributing positively to court reform in Scotland. 
 
While we accept that there is a requirement to deliver more efficient and effective 
court structures in Scotland, we are concerned about some proposals, including the 
exclusive competence of the Sheriff Court (moving from £5,000 to £150,000) and 
imposition of a three month time limit within which a judicial review should be brought 
to the Court of Session. We suggest that this latter proposal, for instance, will have 
the unintended consequence of limiting access to effective justice for individuals and 
communities who seek to ensure that the administrative decisions of public bodies 
which affect their lives are taken reasonably and lawfully.    
 
Part 1 – Sheriff Courts 
 
Chapter 2 - Judiciary of the Sheriffdoms  
 
Section 5 - Summary Sheriffs 
We suggest that both tiers should use the designation “Sheriff”. With regard to 
criminal procedure, we do not agree that the term “Summary Sheriff” adequately 
reflects the new tier and its jurisdiction. Given that “Summary Sheriffs” will have to 
carry out non-summary business the term “Summary Sheriff” will be misleading for 
both the public and for those who work within the justice system. The term also has 
little meaning in civil procedure. 
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We suggest that the terms “Senior Sheriff” and  “Sheriff” should be used to avoid 
confusion, particularly given a summary Sheriff‟s jurisdiction to adjourn diets in 
solemn criminal proceedings in terms of section 44(3)(a) of the Bill. 
 
Section 9 - Reappointment of part-time Sheriffs 
We note that part-time Sheriffs will be reappointed unless, in terms of section 9(1)(b), 
a Sheriff Principal has made a recommendation to Scottish Ministers against 
reappointment. We welcome clarity on the process of such a recommendation and 
the right of a part-time Sheriff to make a challenge. 
 
Section 26 - Abolition of the office of Honorary Sheriff 
We are concerned that the office of Honorary Sheriff is to be abolished. 
 
We note from paragraph 44 of the policy memorandum accompanying the Bill that 
their use was criticised in some consultation responses. Their abolition was 
supported by some stakeholders who considered that non-solicitor Honorary Sheriffs 
should not be allowed to preside, particularly in cases relating to children, protective 
orders and domestic abuse. 
 
While it is appreciated that there may not be a great demand for Honorary Sheriffs in 
urban areas where a Sheriff can almost always be available, we note that, despite 
the advent of Summary Sheriffs and a greater use of video links to remote locations, 
there may well remain a need in rural areas of Scotland and in particular Sheriff 
Court districts where there is only one permanent Sheriff. 
 
We understand that there is no cost involved with Honorary Sheriffs and therefore no 
financial justification for the abolition of the post. We therefore suggest that 
consideration be given to allowing only advocates and solicitors of five years‟ 
standing to serve as Honorary Sheriffs.  
 
We also note that the draft Bill, which the Scottish Government consulted on in 2013, 
contained very different provisions, namely:  

“44 Honorary Sheriff: civil competence and jurisdiction  
(1) An honorary Sheriff may, in relation to civil proceedings in the Sheriff 
court, exercise all the jurisdiction and powers that attach to the office of 
Sheriff, but only in relation to the proceedings and other matters listed in 
schedule 2.  
(2) This section does not affect the competence of a Sheriff in relation to the 
proceedings and other matters listed in schedule 2.” 
 

We would, therefore, question why there has now been this marked change with 
regard to the role of Honorary Sheriff without further consultation. 
 
Chapter 3 – Organisation of business 
 
Sections 34 to 37 – Judicial specialisation 
These sections permit the Lord President to decide which categories of cases may 
be heard by specialist Sheriffs. Historically there has been, with a few exceptions, 
been an absence of specialisation by Sheriffs. We support the proposal that, within 
each Sheriffdom, some Sheriffs should be designated as specialists in particular 
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areas of practice, including solemn crime, general civil, personal injury, family, 
mental health and commercial. 
 
In this regard, we identify the requirement for training and resourcing to be provided 
to both Sheriff and Summary Sheriffs. 
 
Chapter 4 – Competence and Jurisdiction 
 
Section 39 - Exclusive Competence  
This section of the Bill seeks to increase the exclusive competence of a Sheriff to 
£150,000. We welcome reform in this area and recognise that costs are lower where 
disputes are litigated at the most appropriate level. We are very concerned that such 
a seismic change, from £5,000 to £150,000, will be contrary to the public interest and 
will adversely affect access to justice. 
 
On this issue, we have previously expressed detailed views; for instance, in our 
response to the Scottish Civil Courts Review, published in November 2010. 1 On the 
basis of this evidence we have argued for an exclusive competence for a Sheriff of 
£50,000. The sum sued for is the basis for the pursuer‟s solicitor‟s choice of where 
the case should be raised; however, the value is of more relevance because this is 
the figure on which any dispute about the choice of court is based. A pursuer‟s 
solicitor has the original choice of forum based on the sum sued for, but he or she 
will be severely punished in costs if the wrong court has been chosen when looked 
at against the actual sum awarded or settled. 
 
For the vast majority of private individuals £50,000 is a life-changing amount of 
money. We suggest that any alteration to exclusive competence should be to an 
initial limit of £50,000 and that thereafter any increases should be introduced in 
stages in order to assess the impact of the change.  
 
In the response to the Scottish Civil Courts Review we previously expressed concern 
that the Scottish Government has failed to carry out any statistical analysis on the 
impact that this proposed reform would have on business in the Court of Session. 
 
We have conducted research which was included in our response to the draft Bill. 
Although this research took place in 2010, we do not believe that that data has 
changed significantly in the last 4 years. 2 On the basis of our research, we maintain 
that if the exclusive competence of the Court of Session were to be raised to 
£150,000, only 9% of personal injury actions would continue to be raised in that 
court. 
 
The Policy Memorandum which accompanies the Bill states (at paragraph 81) that 
the main reason for the popularity of the Court of Session as a venue to litigate 
personal injury actions is Chapter 43 of the Rules of the Court of Session. The 
Memorandum goes on to explain that equivalent Rules have now been introduced in 

                                                 
1 Available online at: http://www.lawscot.org.uk/media/208878/civ_scottish_civil_court_review.pdf
2 Available online at: http://www.lawscot.org.uk/for-the-public/law-reform-consultations-and-bills/
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the Sheriff Court. We agree that Chapter 43 works well in the Court of Session and 
we welcomed comparable Rules being introduced in the Sheriff Court.  
 
Chapter 43 Rules are not however the sole reason for personal injury actions being 
raised in the Court of Session. We suggest that cases are raised there and, 
settlement is frequently achieved, on the basis that all pursuers and defenders 
benefit from the predictability of outcome. This predictability in personal injury actions 
does not exist in the Sheriff Court.  
 
Currently all the personal injury actions which are raised in the Court of Session 
require assistance of counsel or a solicitor-advocate. Sheriff Principal Taylor 
suggested there should be no automatic sanction for the use of counsel in the new 
personal injury court. Immediately following the alteration of the exclusive 
competence of Sheriffs the public will have no automatic access to counsel. 
 
Solicitors in Scotland are and will be very capable of presenting cases in the Sheriff 
Court. However, if there is no opportunity to use Counsel, in the short term there will 
be a shortage of specialist pleading and advocacy skills. Business models will have 
to change but skills take time to develop. IT will also require to be improved as the 
Sheriff Courts do not currently have any capacity for the electronic lodging of 
motions which is currently seen in the Court of Session. 
 
A change management programme of this scale adequate support and resourcing or 
there is a real risk that the courts will no longer provide an adequate service to the 
public. Generally speaking, the public only seek recourse to the courts at a time in 
their lives when they are subject to a degree of vulnerability.  
 
In addition to personal injury claims, cases in relation to damages (including 
defamation), debt, professional negligence and commercial actions will also be 
excluded from the Court of Session.  
 
To date, there has been only one case in Scotland in which damages for defamation 
have exceeded £150,000. The expertise in relation to defamation claims, which 
exists in the Court of Session, will not be available in the Sheriff Court.  
 
The swift resolution of these cases and, in particular, commercial disputes will only 
be achieved if the Sheriff courts, across Scotland are adequately resourced to deal 
with much higher volumes allowing court time for interlocutory matters, hearings and 
decision making. 
 
There has not been any concession that complicated medical negligence cases 
should be remitted to the Court of Session. If they are to be heard in the specialist 
personal injury court they could potentially occupy a single Sheriff for several weeks 
of evidence. This would have a significant impact on the running of the court unless 
adequate resourcing is provided. 
 
The financial memorandum, which accompanies this Bill, assumes that the likely 
grading for Summary Sheriffs will be benchmarked by reference to the current post 
of District Judge in England and Wales. District Judges sit in County Courts where 
the jurisdiction limit is set according to the sum sued for being less than £50,000 in 
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personal injury cases. In relation to other cases, the limit is £25,000. Similarly, the 
county courts in Northern Ireland have recently seen changes to the general civil 
jurisdiction, increasing from £15,000 to £30,000. The proposed change to the 
privative jurisdiction limits in Scotland as a result of these reforms would be entirely 
disproportionate with the rest of the UK. 
 
Looking to the wider view of the world‟s perception of the Scottish legal system, the 
reputation of the Court of Session as a centre of excellence can only be maintained if 
a reasonable number of cases are litigated and decided by that court. Developments 
in the law arise through the experience of practitioners, and having a sufficient 
volume of cases which give rise to that experience and also bring to the fore the 
circumstances which encourage  new ways of thinking. By reducing the caseload of 
the Court of Session, this will reduce the prospect of Scotland having a dynamic and 
thriving legal culture capable of developing the law. 
 
We are pleased to note from section 39(3) of the Bill that family proceedings can 
continue to be raised in the Court of Session. 
 
We have concerns about the separation of aliment and reserving actions for aliment 
only to the exclusive competence of the Sheriff court. The reasons for this are: 

 High value and complex cases arise in the sphere of aliment as well as 
financial provision on divorce; 

 This will prevent amendment of an aliment case by insertion of other craves, if 
the case is not suitable to continue in the Sheriff Court; 

 Child aliment is only litigable in exceptional cases in any event as the Child 
Support Act 1991 precludes a claim save for high value „top up‟ claims, claims 
to meet the cost of child disability or educational support claims; 

 In EU cases if the 2007 Hague Protocol comes to be excepted with 
associated benefits for enforcement, the court will require to apply non-Scots 
law, presenting a challenge to the Sheriff Court. 

 
Section 41 - Power to confer all Scotland Jurisdiction for specified cases 
We welcome section 41 which provides the power to confer all-Scotland jurisdiction 
for specified cases.  
 
The Bill permits a specialist personal injury court to sit across Scotland to be created 
by order of Scottish Ministers. We recognise that, with a substantial increase in 
resourcing, the court could sit anywhere in Scotland and in so doing increasing 
public access to specialist Sheriffs. However, we are concerned that without 
investment in improved IT provision the idea that access to the correct documents at 
the right time will not be possible. 
 
We note the power to confer all-Scotland jurisdiction for specified cases is only 
envisaged for Sheriffs and not Summary Sheriffs.  Section 80 provides that a Sheriff 
will have competence to grant an interdict, which can have effect in more than one 
Sheriffdom.  
 
The Society has been in discussion with Police Scotland in relation to the protection 
of vulnerable adults and in particular the operation of the power of arrest which can 
be attached to an interdict application. 
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We recognise the benefit of a power of arrest being granted with an all-Scotland 
jurisdiction. We suggest that the power to confer all-Scotland jurisdiction for specified 
cases should be used to enable both Sheriffs and Summary Sheriffs to grant a 
Scotland-wide power of arrest when faced with the appropriate interdict crave. 
 
Part 2 – The Sheriff Appeal Court 
 
Chapter 1 – Establishment and Role 
 
Sections 45-47  
We agree that a national Sheriff Appeal Court should be established on the basis 
that decisions will be binding on all Sheriff Courts in Scotland. This should also 
facilitate appeal hearings within a shorter period of time 
 
Part 3 – Civil Procedure 
Chapter 1 – Sheriff Court 
 
Sections 61-69 – Civil jury trials 
Sections 61 to 69 provide for civil jury trials in certain Sheriff Courts. On the 
assumption that the exclusive competency of a Sheriff will be £150,000 and that the 
specialist personal injury court will have an all Scotland jurisdiction, we agree that 
civil jury trials should be available in that court.  
 
Section 71- Proceedings for aliment of small amounts under simple procedure 
We suggest that the simple procedure for small amounts (section 71) may be 
unworkable.  The measure does not take account of the exceptional nature of 
children‟s claims, nor the international maintenance considerations under the 
Maintenance Orders (Reciprocal Enforcement) Act 1972. 
 
Section 77- Expenses in Simple Procedure cases 
We agree that it is unnecessary for there to be two different sets of procedures for 
cases with a value of £5000 or less and agree that there is however a need for a 
distinct procedure for low value claims. We agree with the aim that the simple 
procedure should be accessible to party litigants with clear straightforward rules and 
that the summary Sheriffs should assist parties in reaching agreement. 
 
Section 77(1) of the Bill states that the Scottish Ministers may provide that, in certain 
categories of simple procedure cases, no award of expenses may be made, or any 
expenses awarded may not exceed a prescribed sum.  Section 77(5)(a) provides 
that an order under subsection (1) does not apply to cases in which the defender (i) 
has not stated a defence; (ii) having stated a defence, has not proceeded with it, or 
(iii) having stated a defence, has not acted in good faith as to its merits.   
 
The provision of section 77(5)(a)(ii) has the effect that when a defender states a 
defence, whether that be on liability or quantum, and subsequently offers settlement 
of the claim, he is unable to rely on the provision restricting the award of expenses.  
This can discourage settlement of claims as it may be in the defender‟s interest to 
run a defence at proof, rather than settle a claim.  It might also be in the defender‟s 
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interest to allow decree to pass rather than to enter a defence on quantum and be 
subject to an adverse finding in expenses. 
 
The provisions proposed are the same as those which currently exist for the 
treatment of expenses in small claim cases.  In his report on the Review of Expenses 
and Funding of Civil Litigation in Scotland, Sheriff Principal Taylor recommended that 
the court should have a discretion to restrict recoverable expenses in a small claim in 
cases where a defender, having stated a defence, has decided not to proceed with it.  
He recommended (at chapter 4, paragraph 21) that this should be reflected in the 
rules for the new simple procedure. The proposed rules do not allow for the 
discretion recommended by Sheriff Principal Taylor.   
 
We believe that in order to avoid the difficulties currently encountered by defenders 
who have stated a defence in a small claim but choose not to proceed with it, it is in 
the interests of both justice and efficiency to make provision for the court to have 
discretion to restrict awards of expenses in simple procedure, in line with Sheriff 
Principal Taylor‟s recommendation.   
 
Chapter 2 – Court of Session 
 
Section 85 - Judicial review  
Judicial review offers a vital remedy to individuals and communities, ensuring that 
public bodies exercise their decision-making powers and functions reasonably and 
lawfully. It is a crucial safeguard in the relations between citizen and state and a 
mainstay of the rule of law. It is also a remedy of last resort, reflected in the small 
number of judicial reviews brought in Scotland (overall and also by comparison to 
other jurisdictions).  
 
We believe that the proposals for the reform of judicial review will limit access to 
justice. A number of comparable jurisdictions have time limits for challenging 
decisions of public authorities and others have considered the same. The experience 
from these legal systems and the feedback from our members suggest that there will 
be challenges for all participants in the judicial review process as a result of such 
short timescales:  

 Applicants will find it difficult to determine whether proceedings could be 
brought within three months, particularly if it is unclear when a challengeable 
action took place: for instance, it may not be apparent at which stage in 
lengthy correspondence with a public body when a decision took place. It is 
also unclear when there has been a series of decisions taken by a public 
body. 3 

 In addition to determining whether there are grounds for proceedings, 
applicants will need to establish whether funding can be secured. Individuals 
eligible for legal aid will need to resolve their applications to the Scottish Legal 
Aid Board and community groups may look to fundraise, both of which would 
create significant time pressures. Unlike in England and Wales, community 
groups cannot access legal aid. 4 

                                                 
3 McAllister v. Scottish Legal Aid Board, [2010] CSOH 112 
4 Public Interest and Legal Aid, Frances McCartney, S.L.T. 2010, 37, 201-204 
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 The short time period may not allow public bodies to consider alternative 
courses of action, such as internal complaint or review processes, and any 
subsequent complaint to the Scottish Public Services Ombudsman, 
negotiating an outcome with a potential pursuer, or considering other means 
to resolve issues, such as alternative dispute resolution. 

 The court may find adjudication and case management difficult in judicial 
review proceedings in which the legal arguments and the evidence that 
supports them may not be fully developed, requiring a more interventionist 
approach.  

 The introduction of a permission stage for judicial review may reinforce the 
access to justice challenge of the three month time period: the time pressure 
around bringing proceedings within the time limit may contribute to the 
prospect of an application being refused permission.  

 There may be a number of unintended consequences from the reduction in 
the time period. The Gill Review noted the example of one organisation that 
brings judicial review proceedings in England and Wales for matters affecting 
Scotland; though the effect of the Bill would bring Scots procedure broadly 
into line with elsewhere in the UK, there is far broader scale and funding of 
public interest litigation in England and Wales.  

 
The Gill Review considered, at length, the procedure for and reform of judicial review 
in England and Wales. The proposals in section 85 of the Bill seek to put into effect 
the proposals of the Gill Review. The Gill Review drew heavily on the experiences of 
judicial review in England and Wales.  The Gill Review did not take account of a 
number of key differences between England and Wales and Scotland: the former is a 
jurisdiction ten times the size of Scotland, with many UK-wide and international 
campaigning organisations headquartered in London, and has a broader culture of 
public interest litigation overall and, crucially, judicial review procedure tends to take 
longer and be more expensive than in Scotland.     
 
Neither the Gill Review nor the Scottish Government‟s consultation produced any 
evidence for the proposition that there was a problem in the Court of Session with 
unmeritorious cases.  The limited statistical evidence referred to in the Gill Review 
showed how relatively few judicial reviews were brought in Scotland.  The 
introduction of a three month time limit will shift the burden of justifying the raising of 
any proceedings after that time period onto the petitioner, as opposed to the 
respondent having to show why they are prejudiced by a longer period of time.  
Although the courts may allow a longer period where it is „equitable‟, research in 
England and Wales as to the granting of permission would indicate that the process 
can be subjective, depending on the particular judge hearing the case (see for 
example The Dynamics of Judicial Review, (Chapter 4) Bondy & Sunkin, Public Law 
Project 2009; and the differing outcomes between Outer House and Inner House in 
Portobello Park Action Group v Edinburgh City Council). 5 
 
It is believed that a significant proportion of the time pressures that arise at the 
moment can be attributed to delays in receiving awards of legal aid.  In addition, 
clients and solicitors are working under time constraints which mean that they can 
also make mistakes in providing information.  This can result in either information 

                                                 
5 2012 SLT 944 (Outer House); 2013 SC 184 (Inner House)). 

769



9 

from clients being misunderstood or not properly presented.  Clients lacking in 
education or skills, or with chaotic lifestyles (i.e., the most vulnerable clients) have 
the greatest difficulty in providing information required, or in the manner that is most 
relevant, or within a short timescale.  SLAB has said that applications brought after 
the three months will be unlikely to obtain legal aid.  The requirement for legal aid 
funding in practice reduces the amount of time available to a client to instruct a 
solicitor, take advice, conduct any further investigations required and submit an 
application for funding before any application can be prepared.  If counsel is 
instructed counsel also has to consider the papers, and may have their own views as 
to what is required by way of information in order to draft a petition that will pass the 
test of “real prospects of success”. 
 
There is a real risk that SLAB would use these reforms to make changes in practice 
to the granting of legal aid.  As well as refusing applications for challenges outwith 
three months (and requiring therefore a further challenge to SLAB before being able 
to proceed, and therefore causing further prejudice and delay to a petitioner), there is 
foreseeable risk that SLAB will not grant anyone full legal aid until a petition has got 
through the permission stage.  The result of that is that virtually no investigation or 
preparation work can be undertaken prior to bringing applications for judicial review.   
 
This will impede prospects of being successful in any case requiring any preparation 
or research over and above an analysis of reasons set out in a single decision letter.  
The Judiciary in England and Wales described a proposal to not provide legal aid 
until permission was granted as having a “chilling effect”. 6 Although the position in 
Scotland would be different from the proposals in England and Wales, the 
uncertainty caused by the delay in deciding whether or not to grant legal aid would 
inevitably have a detrimental effect in the proper preparation of cases, and could 
lead to cases not being brought solely due to questions about legal aid funding. 
 
A further consequence of the introduction of a time limit is that all petitioners who are 
utilizing public funds will run the risk of an award of expenses against them.  A 
petitioner on the emergency legal aid provisions is not an „assisted person‟ for the 
purpose of the Legal Aid (Scotland) Act 1986, and cannot therefore ask the court to 
modify any liability for expenses. 7 There are few litigants who would be prepared to 
raise proceedings under emergency legal aid to meet the timescales, but in the 
knowledge that they are unprotected (other than the court‟s general discretion) in 
relation to expenses should permission be refused. 
 
The experience in Scotland is that it does not have as well-developed a legal advice 
and services infrastructure for challenging public authorities as exists in England and 
Wales.  As the Gill Review stated, there are a number of jurisdictions where there is 
no time limit (New Zealand, some Canadian provinces), or where the time limit is 
longer (such as six months in Australia).  There is no actual evidence of a need for 
such a time limit to be introduced in Scotland.  The introduction of a time limit will 
create barriers for the most vulnerable members of society. It requires additional 
front loading of case preparation, without any suggestion that this would be funded 

                                                 
6 Response of the senior judiciary to the Ministry of Justice’s consultation entitled 
‘Judicial Review: Proposals for Further Reform’, Justiciary of England and Wales, 1 November 2013 
7
 Forbes v. Aberdeenshire Council [2010] CSOH 142 
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where legal aid was required.  It runs the risk that the permission stage turns into a 
mini-trial of the main issues. 
 
Chapter 3 - Remit of Cases between Courts 
 
Section 88- Remit of case to the Court of Session 
 
We refer to our comments above on section 39 of the Bill. 
 
We welcome the introduction of these provisions at section 88 of the Bill which allow 
any civil proceedings to be remitted to the Court of Session which are not subject to 
exclusive competence under section 39. 
 
We also note, however, that proceedings which are subject to section 39 can be 
remitted if both the Sheriff court considers that there are exceptional circumstances 
on either parties‟ application and the Court of Session allows this on special cause 
shown. 
 
In family law proceedings in which the only order sought is a payment of aliment and 
therefore subject to section 39, we consider the exceptional circumstances test in 
these types of cases to be too restrictive. 
 
Circumstances may change very quickly in such a case and become more 
complicated after proceedings have commenced in the Sheriff Court, yet may not be 
exceptional and therefore capable of being remitted to the Court of Session.  
 
We are concerned that the Court of Session may take into account its “business and 
other operational needs” in terms of considering a request to remit a case that‟s 
subject to section 39. Application of such a test could mean that a case which the 
Sheriff considers is exceptional may be subject to the how busy the Court of Session 
is at any given point. This could result in a case being remitted where the Court of 
Session has limited business, yet a more exceptional case is not remitted as the 
Court of Session is busy. We consider that the test to be applied at section 88(6) of 
the Bill discriminates on the grounds of operational needs of the Court of Session 
and therefore will not achieve its intended aim of access to justice. 
 
Chapter 4 - Lay Representation for Non-Natural Persons 
 
Sections 91-94 
We have considered the proposals for lay representation of non-natural parties, 
contained in sections 91 to 95 of the Bill. We understand the policy reasons for this 
change, particularly the discussion around lay representation in the Apollo 
Engineering case. 8 
 
We believe that the safeguards contained in the Bill should be sufficient to ensure 
that lay representatives are sufficiently independent of the issues involved in 
proceedings. We believe that the procedure established by the Bill should provide 

                                                 
8 Apollo Engineering Ltd v James Scott Ltd, [2013] All ER (D) 116 (Jun) 
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access to justice for non-natural persons in situations in which regulated 
professionals could not be afforded.  
 
Chapter 5 - Jury Service  
 
Section 95 
We agree with the provisions on jury service, contained in section 95 of the Bill. 
Though the section makes minor changes to the exemptions for jurors in civil cases, 
we consider that an opportunity has been missed to reconsider the overall 
exemptions available for jury service including, for instance, updating these to 
ensure that individuals with an ownership interest in a law firm (as permitted by the 
Legal Services (Scotland) Act 2010) are considered exempt.  
 
Chapter 6 – Regulation of Procedure and Fees 
 
Sections 96 and 97 – Power to regulate procedure etc. in the Court of Session, the 
Sheriff Court and the Sheriff Appeal Court 
The Bill contains provisions allowing for rules to be made for the Court of Session 
and the Sheriff Court. There is no requirement for any rules to be laid, simply that 
there is the power to do so. We understand that the Rules Rewrite Working Group of 
the Scottish Civil Justice Council is developing a “rules rewrite methodology” for 
future amendments to rules in Scottish courts.  
 
However, we believe that the Bill misses the opportunity to place court users at the 
center of the rule-making process and indeed the overall operation of the courts. 
Rather than the factors which may be considered in rule-making detailed in sections 
96 and 97 of the Bill, we believe that this legislation has the opportunity to establish 
the overriding objective that the civil procedure in Scotland should adopt. This would 
be similar to the approach taken by the Woolf Review in England and Wales.  
 
We believe that a principle-led approach such as this would be more effective for 
court users and without unduly fettering the discretion of the rule-making powers. 
Such an approach would also encourage the consideration of alternative dispute 
resolution which, in appropriate circumstances, can provide an efficient and cost-
effective means for parties.  
 
Chapter 7 - Vexatious Proceedings  
 
Section 102- Power to make orders in relation to vexatious behaviour 
Though the Gill Review did not recommend that the procedure for vexatious 
proceedings be modified, the government views such proceedings as a growing 
challenge for the administration of justice in Scotland. The proposals in the Bill, 
contained in sections 100 to 102, largely replicate the process available for dealing 
with vexatious proceedings in England and Wales, including the deployment of civil 
restraint orders or CROs. We believe the government should demonstrate that 
vexatious litigants are an increasing problem, and that the existing measures are not 
sufficient to deal with this aspect of litigation.  
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Part 5 – Criminal Appeals 
 
Sections 112-115 – Criminal Sheriff Appeal Court 
We agree that a national Sheriff Appeal Court should be created: we do so, on the 
basis that the decisions of the appeal court would be binding on all Sheriffs in 
Scotland. 
In relation to criminal appeals the appeal court would hear appeals from justices of 
the peace, summary Sheriffs and Sheriffs. We agree that the “judges” in the appeal 
court should be at the same level as Sheriffs Principal. We hope that the introduction 
of this appeal court will facilitate appeal hearings within a shorter space of time. 
 
Part 6 – Justice of the Peace courts 
 
Section 118 - Abolition of the office of stipendiary magistrate 
We note that, upon abolition of this office, that full time stipendiary magistrates will 
be appointed as summary Sheriffs and part-time stipendiary magistrates will be 
appointed part-time summary Sheriffs unless the appointment is declined.  
On the basis that these new appointments will now also have a civil competence as 
envisaged by the McInnes Review, we welcome clarification as to how training will 
operate in practice to allow this transition.  
 
Part 7 – The Scottish Courts and Tribunals Service 
 
Part 7 of the Bill will make provision effectively for union of Scottish Court Service 
and Scottish Tribunal Service in a Scottish Courts and Tribunals Service. We offered 
comments in August 2013 to Scottish Government to the consultation then current in 
relation to such a proposed merger, and noted that there was no clear case made 
out in the consultation for the merger. We indicated that we are not, in principle, 
opposed to such a merger. Our concerns were directed towards the propositions that 
the experience in England and Wales of a similar merger did not suggest that there 
would be no consequences for users. 
 
The Tribunals (Scotland) Bill passed Stage 3 on 11 March. It makes no provision for 
a Scottish Tribunals Service which exists as an administrative arm of the Scottish 
Ministers.   
 
It does not appear that there will be any significant adjustment of SCS Board to 
accommodate the incoming Tribunal business. That may well be a cause for 
concern, given our comments in August last year about the need to address the 
expertise issues.  
 
Schedule 1 – Civil proceedings etc. in relation to which summary Sheriff has 
competence 
 
The areas in which a Summary Sheriff has competence are detailed in Schedule 1. It 
appears that the aim is to create a generalist judicial tier, with more complex or 
higher value cases being heard at a higher level. However, a number of the areas 
specified can be extremely challenging or complex, including domestic abuse and 
forced marriage proceedings and we question whether it is appropriate for these to 
be considered by this judicial tier.  
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We also suggest that adoption and permanence should be removed from the list of 
family proceedings in Schedule 1 that can be dealt with by summary Sheriffs: simply, 
these cases are too important to be dealt with at the lowest level.  Further it is 
essential that there is clear provision to allow summary Sheriffs to remit to a Sheriff, 
or even the Court of Session, in appropriate cases. 
 
Law Society of Scotland 
14 March 2014 
 

774



1 

Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Lawford Kidd, Personal Injury Solicitors 
 
I am writing as senior partner of Lawford Kidd, and accredited personal injury 
specialist recognised both by the Law Society of Scotland and the Association of 
Personal Injury Lawyers. I was also involved with the Civil Justice Committee of the 
Law Society in connection with their submission on the Bill. 
 
I wanted to draw the Justice Committee’s attention to one specific aspect of the Bill 
and that relates to the sanction of counsel (either advocate or solicitor advocate), in 
the Sheriff Court under the new court structure. 
 
Proposal 
 
In the Court of Session only counsel or solicitor advocates can appear for parties. 
For the reasons I outline below, I propose that the Bill should provide automatic 
sanction for counsel in the Sheriff Court in the following circumstances: 

(a) all cases with a value above £50,000; 
(b) all industrial disease cases; 
(c) all clinical negligence cases; 
(d) all cases involving fatalities. 

 
Equality of Arms 
 
Insurers will always have expert lawyers instructed to defend personal injury actions. 
The firms are generally centralised in Edinburgh and Glasgow and will have the 
insurers’ full resources at their disposal. In order to ensure equality of arms, it is 
essential that claimants have access to expert advice. At present the Bill will only 
allow sanction for counsel with the consent of the court. However, in order to obtain 
that consent there will have to be an initial hearing. It is inevitable that in almost all 
cases insurers will contest such sanction because of the additional cost to them.  
 
The result of the court structure change will mean that a claimant who in the past has 
had the facility of expert advice from counsel in cases worth above £5,000 will only 
have such expert advice automatically in cases worth above £150,000! This is a 
wholly unacceptable restriction on access to justice and the only beneficiary will be 
insurers. 
 
The importance to claimants of expert advice 
 
It should also be remembered that insurance companies have considerable 
experience when it comes to civil actions. They instruct solicitors in court actions on 
a daily basis. Claimants, on the other hand, are generally pursuing a court action for 
the first time. Without access to expert advice, claimants would be at a significant 
disadvantage. Claimants are already at a financial disadvantage relative to the 
financial resources of insurance companies. To deprive claimants of automatic 
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access to expert advice would put them at a tactical disadvantage as well. This is 
clearly unacceptable. 
 
At the present time, a claimant can ensure that he receives appropriate expert 
advice, even if his solicitor is not a specialist in personal injury work. This is 
particularly significant if the lawyer practices outwith central areas of Scotland where 
he may only deal with a few personal injury claims but is providing a service for a 
local client and also a valuable contribution to his own practice costs. Many local 
solicitors have been under severe financial pressure due to cutbacks in legal aid and 
the recent recession. It is entirely appropriate that they continue to be able to handle 
these cases and take expert advice. Under the present Court of Session regime they 
could put a court action in the Court of Session and be paid for the advice of 
counsel. The new Bill only provides for use of counsel with the approval of court. 
This will create significant uncertainty unless the Bill allows provision for automatic 
sanction for counsel at an appropriate financial level and in particular cases. 
 
Why automatic sanction for counsel is necessary 
 
The Bill ought to have a provision providing automatic sanction for counsel at a 
certain financial level and in certain types of case. This should not be left to the 
discretion of the court because of (a) the uncertainty for claimants (and indeed 
defenders); and (b) the massive amount of court time which will be required to deal 
with motions for sanction for counsel. Judicial time is costly. Significant savings can 
be made if the Bill clarifies the position regarding sanction for counsel. 
 
The Scottish Parliament has done a magnificent task in supporting the victims of 
Asbestos disease. Very few asbestos cases are currently pursued in the Sheriff 
Court because of their complexity. It would be ironic if the new Act provided a 
windfall for those insurers dealing with asbestos claims by removing claimants’ 
access to expert advice in the pursuit of asbestos disease compensation. 
 
When the Bill was introduced to Parliament I was asked to appear as a 
representative of the Civil Justice Committee on BBC Newsdrive at 5.30pm on the 
7 February 2014. When interviewed the main focus of the presenter was to enquire 
why a claimant was being deprived of access to the advice of counsel under the new 
Bill. I could only agree that I felt this was unfair. 
 
I will be very happy to provide the Committee with any further information. 
 
David Sandison  
7 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Angus S Logan, Solicitor 
 
I am currently a partner in a small Edinburgh firm where I specialise in civil litigation 
and am accredited as a personal injury specialist solicitor. I have acted in all manner 
of personal injury and industrial disease cases, usually for pursuers but sometimes 
for defenders and insurance companies. Most often I have acted for members of 
trade unions with claims from 1982-2003 as a partner in a specialist trade union firm. 
From 2003 to date, the vast bulk of my practice has been in personal injury cases for 
pursuers and claimants. I agree with the greater thrust of the Bill and am pleased 
that the Scottish Government has introduced this proposed legislation. 
 
I now comment on two main aspects of the Bill. From my experience of 32 years of 
litigating in the Court of Session and in sheriff courts, I feel well able to comment on 
the proposals (a) to establish an all-Scotland personal injury court and (b) to 
increase the threshold for Court of Session actions to £150,000. 
 
I agree with both proposals (a) and (b) and agreed in large measure with the written 
submission of Simpson and Marwick. I also agreed with certain of the submissions of 
Lawford Kidd in so far as the use of counsel should be certified when suitable but the 
discretion of the new personal injury court to sanction use of counsel should be used 
sparingly, in my own view, since most personal injury cases are straightforward and 
can be handled by solicitors, far less by counsel or solicitor-advocates. The 
committee will be urged that personal injury cases are complex but in my experience 
of all manner of personal injury and compensation litigations over many years, the 
reality is that most such cases are in fact straightforward! 
 
The proposal for an all-Scotland personal injury court with adequate resources and 
attracting existing expertise as well as enabling many “routine” personal injury cases 
to be handled by solicitors without the expense of counsel in a least the majority of 
cases, seems to me to be eminently sensible and I support proposal (a) for an 
all-Scotland personal injury court wholeheartedly. 
 
Turning now to what I have termed above as point (b), the raising of the Court of 
Session threshold to £150,000, I am in a strong accord with this idea. For as long as 
I can remember large firms of personal injury lawyers, representing trade union 
clients, legal expenses insured pursuers and in recent years, often, “no win, no fee” 
pursuers have over-used the Court of Session for low value personal injury cases – 
sometimes even now, for only several thousand pounds. Certainly back in the early 
nineties and even earlier, I have sat in on meetings and discussions of personal 
injury lawyers seeking to campaign against any proposals to reduce numbers of low 
value compensation claims from the highest court. The advantages to the big 
personal injury firms of solicitors of being able to raise even low value cases in the 
Court of Session have been obvious. When a firm has hundreds of cases, many of 
them low value but some of higher value, it is economic and effective (and highly 
profitable) to litigate in the largest court where counsel can be used on a relatively 
“mass” scale and where the level of fees for solicitors has been generously high over 
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the years. Indeed in the last decade or so, in my experience, the same process of 
using the Court of Session for hundreds of actions has continued but this time with 
some of the big firms of solicitors using in-house solicitor advocates (usually partners 
in their own firms) to do the work formerly done by counsel but still in the Court of 
Session and thus doubly profitable to certain large firms, many observers may say. 
 
Many submissions against raising the threshold to £150,000 will come from a 
relatively small lobby of large personal injury groups and even some submissions 
from trade union groups or campaigning “victim” groups as well as personal injury 
solicitor firms. The same groups as for the past 30 years will urge that the figure be 
set at, say, £50,000. That figure in my view is far too low in this expensive, legal 
environment if the higher courts. Indeed, in my experience it may be that what 
appears to be a number of submissions from different groups are quite possibly 
instigated, even drafted perhaps, by some of the large personal injury firms, cynics 
with knowledge might suggest. 
 
Some of the information gathered by Lord Gill was to the effect that personal injury 
firms were no longer using counsel to the same extent after the advent of 
solicitor-advocates. And so the argument that a rise in the Court of Session threshold 
will detract from access to justice is in my view negated. What many see as the 
personal injury lobby, largely of big Edinburgh-based solicitor firms, has incredibly 
and effectively kept low value compensation cases in the most expensive court for 
decades. It is time to change that situation. In my submission, justice in personal 
injury cases can be well served by the proposals in the Bill for the new court and for 
the rise to £150,000 (which nowadays is not a huge sum). Justice considerations 
and expertise considerations can all be met in the new court though most actions 
there will be straightforward, however much personal injury interest groups may 
claim that there is some mysterious complexity about them. That argument is largely 
a chimera, if not a “smoke-screen”. 
 
I urge the Government and the Parliament to press ahead with the proposals 
discussed by me above. 
 
These parts of the Bill will hopefully be passed intact. 
 
Angus S Logan 
13 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Lord President of the Court of Session 
 
Thank you for inviting me to submit evidence to your Committee.   
 
This is the most important Bill affecting civil justice in Scotland for over a century.  It 
provides the framework for a programme of fundamental reform.  
 
Our system of civil justice has many strengths; but it must adapt to changing times, 
to consumer expectations and to new technologies. The concerns of government 
that the court system was in need of systematic overhaul led to the setting up of the 
Scottish Civil Courts Review in 2007, and to a comprehensive report in 2009 
identifying many weaknesses and recommending many changes.  While these are 
detailed, they are all based on the fundamental principles that the civil justice 
system:- 

 should secure fair and just outcomes 
 

 should be accessible and sensitive to the needs of those who use it 
 

 should encourage early resolution of disputes and deal with cases as 
expediently and economically as is appropriate  
 

 should use resources efficiently, effectively and proportionately.  
 
I believe that this Bill will deliver on those principles.   
 
The privative limit of £150,000 is an essential component of the proposed reforms.  It 
will have the effect of transferring significant amounts of business, currently litigated 
in the Court of Session, to the sheriff courts.  The Court of Session will be free to 
concentrate on cases of particular complexity, importance and value.  Meanwhile, a 
specialist Scotland-wide personal injury sheriff court, offering the option of civil jury 
trial, will provide the benefits of greater judicial specialisation and consistency in 
decision-making for injury claims.  While I expect that the specialist personal injury 
court will deal with the bulk of the personal injury business, consumer choice will be 
retained.  Claimants will still be able to raise personal injury cases in the local court.  
In due course specialist sheriffs will be appointed in other areas of legal practice.  
Cases will find their own level, in light of their particular nature, importance and 
value.  Litigants’ costs will be lower, and procedures will be more efficient.  
 
In the same way, the setting up of the Sheriff Appeal Court, with a criminal and civil 
jurisdiction, will allow appeals from the sheriff and summary sheriff to be heard either 
by a single Appeal Sheriff or by a panel of Appeal Sheriffs, as appropriate. This is 
another instance of cases finding their own level, and of costs being limited to what 
is necessary and fair.   
 
The creation of a new class of summary sheriffs, dealing with summary crime, 
housing and small financial claims will free up sheriffs to concentrate on work more 
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appropriate to their skills including solemn criminal trials and relevant civil work.  At 
present the handling of family law cases in the sheriff courts leaves much to be 
desired.  Even straightforward cases involving questions such as contact with 
children can take many days at great cost.  We need a system in which family law 
cases are decided expeditiously and expertly by sheriffs who are familiar with the 
subject and can resolve disputes with an appropriate degree of informality.  This will 
be one of the great strengths of the summary sheriff jurisdiction.  These reforms will 
bring about cost savings and efficiencies.  The absence of this third judicial tier, a 
vital element in most English-speaking jurisdictions, has been a flaw in our court 
system for too many years.   
 
These reforms will be supported by arrangements for judicial case management 
based on the recommendations in the Report of the Scottish Civil Cases Review.   
Case management, being an essentially administrative reform, does not much 
feature in the Bill, but it is an integral part of the proposed reforms.  Case 
management, properly supported by an effective IT provision, will enable the court, 
and not the litigants, to manage the pace of litigation with the best interests of justice 
in mind.  It will achieve significant benefits in the efficient handling of litigation in 
terms of time and cost savings.  It will create a much needed cultural change on the 
part of the judiciary, the legal profession and litigants.  
 
With the creation of the Scottish Civil Justice Council, which is already operating 
well, the mechanism for delivering the rules reforms which will give effect to the Bill 
provisions is firmly in place.   
 
As with the legislation to create the Council, the Courts Reform (Scotland) Bill is part 
of the Scottish Government’s Making Justice Work Programme.  Making Justice 
Work has been an outstanding success.   It will provide the framework for the many 
rules changes to follow. The Vision Statement for Making Justice Work 1 
summarises everything that I wish for in civil justice reform: 

“To create a cost effective, proportionate, accessible and efficient court 
structure in which: cases and appeals are heard by the right court in both civil 
and criminal cases, reserving the use of the highest courts for the most 
serious and complex cases; court procedures are as easy as possible for all 
to understand and access; and cases are dealt with as efficiently as possible 
once they come to court” 
 

I am satisfied that this Bill will assist the SCS in achieving those aims. 
 
In my introduction to the Report of the Scottish Civil Courts Review I said this: “Our 
proposals should not be seen as a series of good ideas, the easiest and cheapest of 
which can be cherry-picked for the purposes of legislation.  That course would simply 
perpetuate the ad hoc approach that has obstructed true progress in civil justice for 
so long.  We put these proposals forward as an integrated solution. ” 
 
I am grateful to the Cabinet Secretary for Justice. He has acknowledged from the 
outset that the proposals of the SCCR have to be seen in their entirety and that we 
should not shrink from radical reform. This Bill represents a robust, carefully-
balanced, and integrated approach which if adopted will provide Scotland with a civil 
justice system fit for the 21st century.   
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Brian Gill 
Lord President of the Court of Session 
19 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Supplementary written submission from the Lord President of the Court of 
Session 

 
I am grateful to you and your Committee for having invited me to give evidence on 
this Bill.   
 
In the course of my evidence I offered some views on section 88 of the Bill, dealing 
with remits from the sheriff court to the Court of Session.  Since then I have given 
further thought to the matter.  I hope that it will be helpful to the Committee if I set out 
my concluded views on the section 88 questions that were put to me.   
 
Section 88(4) 
 
My conclusion is that the test of „exceptional circumstances” in section 88(4) (for the 
remit of a case having a value less than £150,000) is too high.  In my opinion, the 
test in section 88(4) should be the same as that set out in section 88(2) (which 
applies to all other sheriff court cases) namely, that “the importance or difficulty of 
the proceedings makes it appropriate [to remit]”.  A single test for all remits is 
desirable in principle and has obvious practical advantages.    
 
Section 88(5) 
 
Section 88(5) provides that the Court of Session may accept a remit “on special 
cause shown”. This requirement presents an additional hurdle that an applicant for a 
remit must clear.  On reflection, I consider that the test of „special cause shown‟ is 
too high.  The test of “cause shown” would adequately meet the situation.  It would 
be a sufficient safeguard to prevent the abuse of process by way of inappropriate 
applications for remit, and would not impede the presentation of meritorious appeals.  
 
Section 88(6)  
 
I am grateful to Ms McInnes for having drawn my attention to section 88(6), and for 
having questioned whether it is appropriate.  This provision would entitle the Court of 
Session to refuse a remit, on account of “the business and other operational needs” 
of the Court.   This provision takes up a proposal in the Report of the Scottish Civil 
Courts Review (Chapter 4, paragraph 136).  Since giving evidence, I have given 
further thought to this point.  My conclusion is that Ms McInnes‟ concerns are well 
founded.  Under this provision the question would not be whether the appeal 
deserved to be heard but whether it suited the Court to hear it.  That provision would 
almost certainly be in breach of the European Convention on Human Rights.  Even if 
it was not, it would nevertheless be thoroughly undesirable, in my view.     
 
Brian Gill  
Lord President of the Court of Session 
28 April 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Ian Mackay QC 
 
Introduction 
 
I am an advocate with more than 34 years of court experience in the field of personal 
injuries (P. I.). I believe that I am among the most experienced Scottish practitioners 
in this field of law. I am recognised as possessing tier 1 skills in P.I. law by 
Chambers Legal Directory. I appear for both pursuers and defenders. I have 
appeared in the Sheriff Court, the Court of Session and the House of Lords (as it 
then was). I regularly give seminars regarding developments in the field of P.I. law. I 
still have a busy Court of Session practice. I am approaching retirement and by the 
time this legislation reaches implementation, I expect that I will have retired, thus my 
personal/financial interest in the outcome of this consultative process is minimal.  
 
I submitted a personal response to the Scottish Civil Courts Review (SCCR) during 
the consultation process. In my response I was in favour of comprehensive 
modernisation of the civil courts.  Among other things, I argued for an all-Scotland 
P.I. Court, based in Edinburgh. When the SCCR published their report I was 
delighted to see that they were in favour of an all-Scotland P.I. Court. I attended Lord 
Gill's public announcement and presentation of the report in the W.S. Library. During 
his presentation he emphasised that the recommendations were inter-dependant 
and that individual recommendations should not be "cherry picked" out of the 
recommendations. Lord Gill has repeatedly re-affirmed this during numerous public 
appearances when discussing the report. It is stated in paragraph 27 of the 
Memorandum that the Scottish Government was persuaded of the benefits of 
implementing the recommendations as a package. Given these expressions of 
support for the integrated solution which included the establishment of an all- 
Scotland PI Court based in Edinburgh I was utterly astonished when the draft 
legislation was published, that the PI Court was not an integral part of the scheme of 
reform, but instead appeared to be some vague future aspiration to be created at 
some unspecified future date by ministerial order. The omission of a specific 
provision creating the all-Scotland PI Court in Edinburgh is all the more surprising 
when paragraphs 99 and 101 of the memorandum are examined. In paragraph 99 it 
is stated:"The Scottish Government accepts that there are economies and 
efficiencies of scale that accrue through centralising personal injury litigation in the 
Court of Session" In paragraph 101 it is stated "The Scottish Government has 
agreed that it is important for Scotland to retain a central court of expertise around 
which there is a professional cluster of expert practitioners and associated 
infrastructure and this will be an acceptable replacement for the current virtually 
unrestricted access to the Court of Session even for low value personal injury 
actions". 
 
The failure to provide for the establishment of an all-Scotland PI Court based in 
Edinburgh simultaneously with (or in advance of) the implementation of an increase 
in the exclusive competence of the sheriff court and the rest of the measures 
recommended by the S.C.C.R., will remove or reduce access to justice for a large 
number of Scottish citizens injured by the fault of a wrongdoer. These people include 
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people who have suffered very serious injuries. This is exactly the reverse of the 
remit of the SCCR which was to increase access to civil justice for the people of 
Scotland. 
 
The fallacy behind the reasoning seeking to justify the unprecedented increase in the 
exclusive competence of the sheriff court is that the importance of a case is directly 
related to its' monetary value. This is not true either for P.I. cases or for other types 
of cases, whether judged from the point of view of the cases' importance to the 
litigants or from the point of view of the importance of the legal principles emerging 
from the case.  
 
I will give some brief examples of how the rigid reliance on monetary value will 
operate, devaluing the importance of cases in a capricious and discriminatory way. 
 

 Two young children are killed by a truck being driven recklessly. The driver 
would be tried on indictment in the High Court where he would be 
automatically entitled to be represented by counsel (paid out of public funds). 
In contrast the deceased children's parents would be compelled to sue the 
wrongdoer in the sheriff court (because the value of the case would be below 
£150,000) without the benefit of automatic sanction for the employment of 
counsel, which the wrongdoer enjoyed in the High Court. In addition (if the all-
Scotland P.I. court is not created) the parents will not be able to have their 
damages assessed by a jury, an entitlement they would have enjoyed in the 
Court of Session. 
 

 An unemployed or retired individual has his right arm amputated by reason of 
the fault of a wrongdoer. Without a claim for wage loss his claim may be worth 
less than the exclusive competence financial limit and he would not 
automatically be entitled to the services of counsel. In contrast somebody who 
is employed but sustains the same injury would be entitled to raise his action 
in the Court of Session with automatic sanction for counsel. 

 
There are many more real-life examples that I could give, which would demonstrate 
how financial limits have no relationship with importance and can lead to unfair 
treatment and discrimination against certain categories of litigant, particularly in P.I. 
cases. 
 
Automatic sanction for the employment of counsel in an all-Scotland P.I. Court would 
address these problems of unfairness and discrimination and I would respectfully 
suggest that the committee recommend this.   
 
I consider it important to draw the Committee’s attention to some of the material in 
the memorandum that is either untrue, unrepresentative, idiosyncratic or speculative.  
 

 In paragraph 79 the one reason for seeking to remove P.I. cases from the 
Court of Session is stated as follows: "Too many straightforward, low value 
cases are being considered too high up the system by judicial officers who are 
over qualified to deal with them. Those judicial officers should be hearing 
more complex cases which are currently being held up by straightforward, low 
value cases." This is a misrepresentation of what actually happens in the 
Court of Session. The truth is that on average in fewer than 3 x P.I. cases per 
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week, the papers are actually placed before any judge for a hearing on 
evidence. In most instances these 3 or less cases settle before he/she had 
had a chance to read the papers. In some weeks all cases settle without any 
hearing on evidence. The net result is that there is little or no judicial time 
spent by judges on hearing P.I. cases of whatever value, because the skilled 
and experienced legal teams on each side of PI cases manage to settle them 
in all but a tiny number of cases. I would suggest that the committee calls for 
the actual figures or examines the Rolls of Court to verify these matters. 

 
 In paragraph 80 the author states “The Court of Session is currently flooded 

with low value claims”. In my experience this is not the situation. I suggest 
that in the majority of PI cases the sum sought as damages is in excess of 
£150,000 and it is in only a small minority of cases that the sum sued for is 
less than £20,000. I would invite the committee to call for specific figures in 
this matter. 
 

 In paragraph 81 the author states “Some 85 personal injury proofs are 
scheduled every week in the Court of Session but only a handful ever 
proceed”. This figure is used as the basis for a contention that: “some court 
users are being discouraged from using the Court of Session because they 
believe that the Court is so crammed with personal injury actions that other 
business will be delayed sometimes for months until a proof date may be 
found.” It may be true that when scheduling cases for a hearing when they 
are first raised, the court administration schedules 85 cases per week, but 
this occurs about a year before the date for the hearing. The court 
administration is aware (as are all court users) that 98% of P.I. cases settle 
without any judicial involvement at all, so the delaying effect of this volume of 
cases is virtually nil. Most of the remaining 2% of cases settle within 7 days of 
the proof hearing and only a tiny minority of that 2% appear on the list of 
cases published on Thursday of every week for hearing the following week 
(The Rolls of Court). I have checked the lists of cases in the Rolls of Court for 
the 4 week period from 11th February until 4th March and the actual average 
figure of PI cases scheduled for a hearing the following week was 7, as 
opposed to the 85 referred to in the memorandum. In most of these 7 cases 
the judge does not read the papers until the case is allocated to him/her a few 
minutes before the hearing, so even if most of the 7 cases settle "at the door 
of the court", it is only minutes of (or no) judicial time that are lost. In my view 
the assertion that “85 personal injury proofs are scheduled every week in the 
Court of Session” misrepresents the true position which can be seen in the 
lists of cases published in the Rolls of Court which detail the number of cases 
set down for a hearing the following week. The Rolls of Court are published 
on the Scottish Courts website and the committee can check the accuracy of 
my information by consulting them. I consider it important that the committee 
should be aware of this apparent misrepresentation. When the proper figures 
are examined, the assertion that “some court users are being discouraged 
from using the Court of Session because they believe that the Court is so 
crammed with personal injury actions that other business will be delayed 
sometimes for months until a proof date may be found”, would seem to be 
little more than uniformed speculation based on a mixture of misleading 
information and apparently anecdotal evidence from unknown sources about 
unknown potential litigants who it is claimed are being "discouraged" from 
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litigating in the Court of Session. I would suggest that the committee should 
seek clear evidence and statistics on this matter. 
 

 The question of judicial time spent on P. I. cases is also referred to in 
paragraph 92. It is asserted that “the amount of judicial time spent on 
personal injury actions in the Court of Session, the amount of judicial time 
spent on procedural business and the amount of administrative work involved 
in dealing with personal injury actions was considerable”. This is in conflict 
with the working of the chapter 43 rules which exclude judicial management 
of cases and result in PI cases having little or no judicial time spent on 
procedural business, unless a party seeks to do something which would 
involve a motion for the court to pronounce some kind of order. Once again, I 
would suggest the committee should obtain proper facts and figures for this 
questionable assertion.  

 
 The matter of disproportionate costs is dealt with in paragraphs 83 and 84 of 

the memorandum. The information considered as the basis for the assertions 
in the memorandum is invalid, because it does not (and probably could not) 
take account of a complete change in the financing of PI litigation which has 
occurred over the past 5 years. Almost all PI cases raised in the Court of 
Session today are funded on a speculative basis. Legal aid to raise a low 
value PL action in the Court of Session is never granted unless the case 
raises exceptionally difficult points of law. Nowadays the only cases funded 
by legal aid are those raising exceptionally difficult points of law, 
medical/professional negligence cases and high value PI cases.  Cases in the 
latter two of these categories will not be included in the proposals for 
exclusive competence but will remain in the Court of Session. In these 
circumstances questions regarding public funding of straightforward PI cases 
worth £150.000 or less in the Court of Session, do not arise anymore. The 
current situation is that PI pursuers do not have to pay anything for counsel's 
fees, which are recovered (if the action is successful) from the wrongdoer's 
insurers. Counsel does not recover any fees at all if the action is 
unsuccessful. 
 

 More recently, the faculty of Advocates has relaxed the rule requiring counsel 
to have an instructing solicitor present in court for all appearances. This will 
lead to a significant reduction in the daily cost of hearings involving counsel. 
Obviously no account could be taken of this in the memorandum but the 
effect of this change renders many of the observations by Sheriff Principal 
Taylor to be invalid. This change goes some way to allowing Advocates to 
compete with other legal service providers (solicitors and solicitor advocates) 
on a level playing field price wise. Any rule such as a rule requiring sanction 
for the employment of counsel restricts advocates from competing fairly in the 
market for legal services. Such a rule is thus illegal under the competition 
legislation. If any rule requiring sanction for the employment of counsel is part 
of the legislation or the rules promulgated under the legislation, such rule will 
be challenged as illegal inasmuch as it is a restraint on competition.  For this 
and the other reasons I have mentioned, I would respectfully suggest that the 
committee ensure that pursuers are automatically entitled to the services of 
counsel in any specialist P.I. Court. I was recently informed that the rates for 
Scottish counsel were roughly half the rates charged by English counsel. 
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 It may be appropriate to point out that in England there is no requirement to 

obtain sanction from the court for the employment of counsel in any P.I. case 
in any court. This means that a resident of Carlisle suffering from a certain 
injury will be able to be represented by counsel in Carlisle Crown Court but 
the Scottish Government will create a situation where a Scottish citizen living 
just 15 miles from Carlisle and suffering from the same injury cannot have 
similar representation as of right. It is surprising that a Scottish Government 
should embark on reducing its' citizens entitlements to representation while 
English citizens continue to enjoy such entitlement even after the Woolf and 
Jackson reforms.   

 
 The Committee may not be aware that figures for court fee income in the 

Court of Session over the years 2010/11 and 2011/12 show that the total fee 
income from PI cases (approximately£2,000,000) was more than the total fee 
income from all the other types of case put together. As mentioned 
previously, the vast majority of P.I. cases require little or no judicial input and 
minimal administrative input. This is in sharp contrast with commercial cases 
which require a high degree of both judicial and administrative input. It is 
therefore clear from the available figures of income, that PI cases subsidise 
all the judicial and administrative activities in all the other fields of law by a 
huge margin. The PI court fees are met by multi-national insurance 
companies in more than 99% of PI cases. It follows that a large proportion of 
the activities in the Court of Session are being subsidised by these multi-
national insurance companies. No provision seems to have been made to 
take account of the huge loss of subsidy which will happen with the exclusion 
of the bulk of P.I. cases from the Court of Session. Either court fees for the 
cases remaining in the Court of Session will have to increase by a substantial 
amount or the services and facilities will have to be reduced. Either way this 
will be a deterrent to the hoped for new business in the Court of Session.  
 

 Paragraph 94 of the memorandum states: 
“The Scottish Government does not, however, believe that its proposals will 
interfere with access to justice. Furthermore, as up to 98% of personal injury 
cases settle in the Court of Session, the advocacy skills in court of counsel 
are rarely being deployed in these cases. Experienced solicitors are likely to 
be equally capable of conducting negotiations leading to a settlement as 
counsel”.  
 
This comment betrays a fundamental misunderstanding of the process of 
negotiation and assessment that is an essential part of the settlement 
process. During settlement negotiations both sides have already prepared 
their cases. They will refer to all the statements and reports assembled for the 
case during such preparation. Many years of experience in court hearings 
teaches advocates that witnesses often depart from their statements and 
experts can change their views during cross-examination. Skilled counsel 
uses their years of court experience to asses which elements of the witness 
statements are likely to prove or be rejected and which parts of their experts 
evidence are likely to prevail. If counsel on the other side is equally skilled 
they will adopt the same approach and take a discriminating view of their 
evidence. In this way (both sides compromising to some extent) the gap 
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between the parties’ positions is narrowed and a compromise is reached. It is 
the skills acquired during many years of dealing with evidence in court 
hearings which enables the participants in settlement negotiations to assess 
the strengths and weaknesses of their cases and thus what concessions to 
make to their opposite number. It is the utilization of these skills which leads 
to such a high settlement rate. Furthermore the reference to advocacy skills 
indicates a complete lack of understanding of the nature of the range of skills 
an experienced advocate must possess. It is not simply skill in asking 
questions of witnesses; it encompasses an ability to analyse facts and 
circumstances and apply them to the legal issues in any given case. This is 
another aspect of the skill used in negotiations. I would extend an open 
invitation to members of the committee to attend one of my settlement 
meetings in order for them to see what I have just referred to in a real context.   

 
 In paragraph 87 the memorandum states: “it is hoped that higher quality work 

will be attracted to the Court of Session and the reputation of Scots law will be 
enhanced”. 

 
This “hope” is little more than pure fantasy. The only area of Scots law which 
has acquired an international reputation for excellence, is the law of personal 
injuries. Scottish P.I. cases are cited worldwide. This has been a result of the 
combined skills of practitioners and judiciary. The legislation will dismantle 
this combination. In P.I. and other areas of law in the Court of Session, the 
acquisition of skills by advocates is a gradual process of learning by 
experience. The experience is obtained over years by involvement in 
increasingly difficult and valuable cases. Rarely (if ever) is an inexperienced 
advocate let loose on a complex or valuable case. The skill and experience is 
acquired by appearing in precisely the type of cases which will be removed 
from the Court of Session.  With the disappearance of this category of case 
and an inability to get instructions (and thus income) in complex and valuable 
cases, a career in advocacy will become unattractive to those entering the 
profession and the pool of skilled advocates available as a resource to the 
citizens of Scotland will gradually wither and disappear. The "hope" of 
attracting "higher quality work" (whatever that is) flies in the face of all current 
experience. For example, tax advice is invariably sought from English counsel 
because Scotland does not have a pool of skilled tax counsel. When there is 
a choice to raise an action in London or Edinburgh, in every case I have ever 
heard of (except P.I. cases), the client chose London. This was not because 
of the fallacious suggestion that the Court of Session was crowded out with 
P.I. cases, but because of the availability of specialist counsel and solicitors 
in London. The inevitable decline in the pool of specialist counsel and 
solicitors which will occur by reason of the process I have outlined will make 
the Court of Session less attractive to those with a choice of where to litigate 
rather than more attractive as is “hoped” in the memorandum. The end result 
will be the eventual cessation of the Court of Session as a court of first 
instance. 
 
I would be happy to give evidence to the Justice Committee if they consider I 
could assist in any way. 
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Ian Mackay QC 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Macleod and MacCallum 
 
We are a nine partner firm with about 50 staff based in Inverness. We have a busy court 
department, including Law Society of Scotland accredited specialists in Personal Injury 
Law and Family Law.  We do a lot of local agency work at Inverness Sheriff Court and 
regularly appear in other Courts throughout the Highlands.  We wish to add the 
perspective of a more remotely located law firm to the views submitted by others in the 
profession. 
 
We agree with Lord Gill’s conclusion that the Scottish Courts are slow, inefficient and 
expensive.  We agree that reform is required.  To the extent that technology can 
address the slowness, inefficiency and expensiveness, we would agree with its use 
being extended.  There are, however, limitations on what technology can achieve 
without appropriate infrastructure.  Inverness Sheriff Court is a good example to 
demonstrate this point.    
 
Scottish Court Service estate – fitness for purpose 
 
Inverness Castle is a beautiful, impressive building, dominating the Inverness 
landscape.  It has the appearance of being a suitable home for the Court.  Our 
understanding is that some of those advising Parliament on the Review believe that the 
Castle remains suitable for Inverness’ own business and that it also has capacity for the 
additional work anticipated to come from Dingwall.  We disagree.  The Court is already 
at what seems to be “breaking point” in terms of the combined volume of civil and 
criminal cases requiring to be handled.  Sheriffs’ caseloads appear to be excessive.  
Hearings are over-running or allocated insufficient time.  Callings are adjourned or 
continued unnecessarily.  There is a lack of continuity from one hearing to the next.  
Many cases could be disposed of much more quickly if subsequent hearings could be 
heard by the same Sheriff as previously.  The lack of available court rooms and the 
disorganised way in which Civil Courts are scheduled (through no fault at all on the part 
of the Clerks – to our knowledge) means that Inverness experiences a high level of 
what has been referred to as “churn”.   
 
We agree in principle that specialisation is desirable but the existing court estate is ill-
equipped to facilitate it.  At Inverness, the Castle may be suitable for criminal business 
but, perhaps, only if civil business is relocated.   
 
Analysis of the fitness for purpose of the existing Scottish Court Service estate needs to 
have regard to what is actually happening in court on a day-to-day basis.  Statistical 
analysis of court business from one court to the next is of extremely limited benefit.   
 
Centralised Personal Injury Court 
 
Our principal concern with the Review, is with the Personal Injury Court – and in 
particular the measures, rules and legislation that will be enacted to ensure that, by 
relocating the specialist court to Edinburgh, inhabitants of the further away towns and 
regions are not unduly disadvantaged.   
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Centralised Personal Injury Court – travel and accommodation for solicitors 
 
Solicitors based remotely, such as in Inverness, should not be disadvantaged when 
competing for Personal Injury business.  In particular, where solicitors are required to 
travel to the Personal Injury Sheriff Court in Edinburgh, the travel (and, if appropriate 
accommodation) should be recoverable not from the client but from the party found 
liable to pay expenses (whether or not Qualified One-way Costs Shifting becomes a 
reality).   
 
Centralised Personal Injury Court – travel and accommodation for injured 
persons 
 
There are many difficulties for injured people pursuing claims in Courts which are 
located a long distance from where they live.  These include arranging (and affording) 
travel, childcare, care of adults, employment, medical treatments for themselves and 
others.  The combination of these may well justify maintaining the status quo.   
 
The prospect of a specialised judiciary is a very attractive and compelling alternative to 
the status quo.  We do not seek to influence the Justice Committee’s stance on striking 
the right balance between, on the one hand, the practical “day-to-day convenience” of 
injured persons and, on the other hand, the efficiency, cost saving and other benefits to 
tax payers.  It is proper that Parliament decides where this particular line has to be 
drawn.  But in drawing this line, there are measures that can be taken to (a) reduce the 
negative effects on injured persons and (b) preserve some of the positive aspects of the 
existing regime.   
 
Centralised Personal Injury Court – travel and accommodation expenses 
generally 
 
At the present time, a Solicitor in a Personal Injury claim in Inverness can conduct the 
entire claim without imposing any charge to the injured person for travel or 
accommodation.  The injured person can choose to litigate the case in the Court of 
Session in Edinburgh (and if they choose to do so the solicitor and client have to reach 
agreement on fees and expenses including those associated with travel to and 
accommodation in Edinburgh).  If the outcome of the Review is that injured people in 
Inverness will lose the ability to choose to sue for personal injury damages in the local 
Sheriff Court, that loss of choice should be mitigated by enabling the injured person’s 
solicitor to claim all of the additional expense of travel and accommodation from the 
compensating party.   
 
Centralised Personal Injury Court – technology 
 
With the use of technology, it should be possible for routine or procedural hearings to be 
conducted remotely.  Our own solicitors have already made use of video-conferencing 
technology at an administration office located a short distance from the Court in 
Inverness (for hearings held at Stornoway).  The technology worked fairly well and the 
whole experience was impressive, saving the client considerable expense.  Whilst the 
technology was impressive for use in a procedural hearing, its use in an evidential or 
other more complex hearing would put the solicitor located remotely at a disadvantage.  
We do not believe there can be any substitute for personal appearance of solicitors in 
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an evidential hearing.  Agents will have to be trained in where to stand and how to use 
the technology in a way that ensures everyone can hear and be heard.     
 
Importance of solicitors living locally – service 
 
During the course of a Personal Injury claim, there will be several (sometimes 
numerous) solicitor/client meetings.  This is true even where the case settles without 
court proceedings being raised or before there is a calling in court.  The ability of a 
solicitor and client to meet (and to do so regularly in some cases) is fundamentally 
important in delivering a quality service.  There is often no better way to explain legal 
advice than face-to-face.  An injured person in Dingwall who requires to instruct a 
solicitor in Edinburgh (because they are less expensive) will find it more difficult to 
attend meetings with their solicitor than an injured person based in Edinburgh 
instructing the same solicitor.   
 
Importance of solicitors living locally – regulatory 
 
There are strong regulatory reasons why a face-to-face meeting is preferable.  These 
include Anti-money Laundering and identification checks.   
 
Importance of solicitors living locally – local economy / regional disparity 
 
If practicing personal injury outside of Edinburgh (or the central belt generally) is made 
too difficult, unattractive, uneconomic or uncompetitive, specialised solicitors who 
currently live in remoter parts will either give up their specialisms or move closer to 
where the work is.  There is a danger that, if the legislation giving effect to the reforms is 
not carefully thought out and balanced, there will be a “brain-drain” effect.   
 
In our view, if there is a way of creating a specialised, centralised Personal Injury Court 
which preserves local solicitor-client meetings at their current form and at their current 
level and frequency, that option should be adopted.  Enabling the injured person’s 
solicitor to claim the additional expense of travel and accommodation of both the 
solicitor and the client from the compensating party would (i) preserve the opportunity 
for regular solicitor-client meetings during the life of a case (ii) reduce the 
inconvenience/cost to clients of long journeys for those meetings and (iii) keep 
accredited specialist solicitors in Personal Injury law in remoter parts of the country.   
 
Ultimately, what we believe Parliament should seek to avoid is the creation of a 
“postcode lottery” in accessing a high standard of service and expert legal advice on 
Personal Injury law.  We do not see such a lottery being a necessary consequence of 
creating a specialised judiciary, provided appropriate safeguards are in place to 
minimise the inevitable cost imbalance associated with additional travel and 
accommodation (which cannot be entirely mitigated against by the use of technology).   
 
Privative jurisdiction 
 
Finally, on the question of Sanction for Counsel, setting the limit at £150,000 seems to 
be entirely out of kilter with other comparable jurisdictions and the inevitable, massive 
and sudden loss of demand for skilled advocates could, again, see a migration of 
talented professionals to those other jurisdictions.  We would favour the proposed limit 
in a uncomplicated case being reduced to £30,000. 
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Macleod and MacCallum 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Iain A J McKIe 
 
1. It is not my intention to comment on the detail of the bill or its 
recommendations but to question the workload analysis and assessment of 
efficiency in Sheriff Courts which should underpin the recommendations and any 
new strategy. 

 
2. It is my contention that an apparent failure to do either effectively fatally flaws 
the Bill’s recommendations and seriously compromises their validity. 

  
3. It is a central principle of change management that it is essential before 
change is recommended or implemented that the current overall health and 
efficiency of the organisation is determined and that the direct and indirect effect of 
the proposed changes are assessed. Change introduced into an already struggling 
organisation can only serve to further destabilise it, lower the efficiency and morale 
of those working within it and undermine the potentially valuable intended reforms. 
 
4. The knock on effect of change which hasn’t been thought through can be 
seen in the current furore over the Government plans to abolish corroboration. In a 
rush to implement change the direct and indirect effects were not assessed and the 
Government is left trying to patch in ‘solutions’ when this should have been done 
before rushing to print. As we have dramatically seen ill thought out change is 
destabilising and ultimately negative.     

 
5. Unfortunately in respect of our justice system (civil and criminal) examples of 
such ill thought out change are abundant. From ‘Cadder’ through to legal aid 
changes, court closures and corroboration the term ‘knee jerk reaction’ can fairly be 
applied. I would argue that in developing the recommendations contained in the 
Courts Reform (Scotland) Bill exactly the same mistakes have been made. 
 
6. The policy objectives of the Bill are stated as, ‘to address the problems 
identified in the Scottish Civil Courts Review1 headed by Lord Gill, then Lord Justice 
Clerk, and now Lord President of the Court of Session. The Review concluded that 
the Scottish civil courts provide a service to the public that is ―slow, inefficient and 
expensive. It went on to say that ―minor modifications to the status quo are no 
longer an option. The court system has to be reformed both structurally and 
functionally’.  

 
7. In introducing his proposals for reform Lord Gill stated, "Delay and cost have 
been the bane of Scottish justice for decades.”These reforms will enable the courts 
to deliver the quality of justice to which the public is entitled." 
 
8. While agreeing that the courts (both civil and criminal) provide a ‘slow, 
inefficient and expensive’ service and ‘delay and cost’ have made access to justice a 
lottery, the recommendations appear to be based on the assumption that while 
changes need to be made and efficiencies introduced, Sheriff Courts in general 
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terms work efficiently and effectively and with some structural and procedural 
change can continue to do so. There appears to be an assumption that there are 
sufficient personnel in place working to well tried and tested policies and procedures 
and that the Bill’s recommendations represent an improvement from an already 
acceptable standard. 

 
9. As I refer to above, as with the corroboration proposals, this is a poorly 
researched, considered and implemented reform to our legal system and fatally 
flawed because it is not underpinned by an accurate assessment of existing 
workloads and operational efficiency.  

 
10. My interest in these matters goes back over thirty years when as a Police 
Superintendent I carried out some research at Ayr Sheriff Court into how much 
police times was wasted in attending court as a witness. The final conclusion that 
officers spent only 2% of their time in actually giving evidence indicated inefficiency 
and waste.  

 
11. I have recently spoken to Sheriffs, court personnel, witnesses, lawyers and 
‘Victim Support’ personnel and my findings convince me that little has changed and 
that court closures and the devolution of civil and some criminal work to the Sheriff 
courts will put an already creaking system under intolerable strain and lead to an 
even more inefficient and ineffective system. 
 
12. The history of change within the Scottish Justice System over the past few 
years has been a classic example of how piece meal change to one part of the 
system without the necessary in depth underlying analysis of its effects on other 
parts of the system only serves to compound the problems not provide solutions. 

 
13. I would offer the knee jerk political responses to issues such as Cadder and 
corroboration and other change as evidence that ad hoc changes are being 
administered to our justice system in the name of political expediency and not the 
overall good of the system. 
 
14. I would argue that the Justice Committee instead of going down the road of 
asking the Government to provide the usual statistical indicators of workload and 
efficiency (although they to might be valuable) should consider requesting the 
following statistics.  
 

i. To what extent has unrealistic plea bargaining led to the pen being put 
through hundreds of cases?  

 
ii. To what extent are Fiscal fines being used inappropriately? 

 
iii. Are court waiting times being manipulated by calling cases and then 

adjourning them in a similar way to the NHS waiting times scandal?  
 

iv. To what extent are witnesses and jurors turning up at court only to be sent 
home because some aspect of their case is not ready? 
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v. How often is information previously in the hands of court officials and which 
would allow witnesses to be countermanded not being passed on until the 
witnesses are in court?  

 
vi. How often is Ineffective precognition of witnesses leading to their turning up at 

court unable or unwilling to give reliable evidence or speak to the 
testimony already passed onto the police or procurator fiscal? 

 
vii. To what extent are unrealistic pleas are being accepted to save court time? 

 
viii. What % of police and other witnesses’ time in court is actually spent giving 

evidence? 
 
15. Effectively case management and court administration is often an 
embarrassing shambles which affects victims, accused, lawyers, judges, witnesses 
and all working within the system. It makes mockery of the procedures to ensure that 
vulnerable witnesses are protected and that victims of domestic and sexual abuse 
are dealt with speedily and with compassion. I suspect that it is these issues more 
than those identified in the Bill that are the root cause of excessive delay and cost 
and unless they are tackled first the Bill’s aims will not be realised.  

 
16. You will not find this statistical information anywhere in the official court 
statistics but effectively these are the only figures which give a true indication of 
whether our courts are working efficiently or not. The reforms contained in the Courts 
Reform (Scotland) Bill will not cure these ills and unfortunately the well meaning 
reforms will be undermined in a system which cannot effectively cope with its present 
workloads. 
 
17. Nor is a comparatively low level of complaints an accurate indicator of 
efficiency. Complaining is not encouraged and in essence the ‘Majesty of the Law’ 
prevents most people from voicing their feelings as they are only too glad to escape 
from the system as soon as possible many vowing never to return as a witness or in 
any other capacity. 
 
18. The Justice Committee is in a position to obtain the necessary information to 
make these Sheriff Court workload and efficiency assessments. 
 
19. My challenge to the Justice Committee is to ask the questions listed above 
and to request sight of the workload analysis which was carried out in relation to the 
proposed changes.  

 
20. It has been reported that the Scottish government has said that. ‘sheriff courts 
could absorb the additional workload; cases which would no longer go to the Court of 
Session amounted to only 3% of sheriff court business.’ 

 
21. I would challenge this statement and ask the Government to produce accurate 
and detailed assessments of the present workload of Sheriff Courts and an 
independent analysis of the operational and administrative efficiency with which to 
back up these claims. 
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22. In closing I would echo the Law Society’s  recent call for a Scottish Law or 
Royal Commission on the issue of corroboration and would argue that  in the face of 
the current government’s piecemeal first aid legal reforms we need such a 
commission into all aspects of Scottish criminal law including those contained in the 
Courts Reform (Scotland) Bill. 
 
23. Unfortunately while the overall stated aim of the legislation is to make, ‘civil 
justice more accessible, affordable and efficient’ I also suspect that the financial 
imperative looms large and that many of the reforms are seen as ways of cutting 
costs, possibly leading to court closures and staff redundancies. 
 
Iain A J McKIe 
10 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Medical Protection Society 
 
Introduction 
 

1. The Medical Protection Society is the leading provider of comprehensive 
professional indemnity and expert advice to doctors, dentists and health 
professionals around the world.  
 
2. We are a mutual, not-for-profit organisation offering more than 280,000 
members help with legal and ethical problems that arise from their professional 
practice. This includes clinical negligence claims, complaints, medical council 
inquiries, legal and ethical dilemmas, disciplinary procedures, inquests and fatal-
accident inquiries.   
 
3. We actively protect and promote the interests of members and the wider 
profession and we promote safer practice by running risk management and 
education programmes to reduce avoidable harm. 
 
4. MPS is not an insurance company.  The benefits of membership are 
discretionary - this allows us the flexibility to provide help and support even in 
unusual circumstances. 
 
5. MPS welcomes Lord Gill’s intention to streamline the practice of the courts.  
We agree with Lord Gill’s comment that the current structure is slow, inefficient and 
expensive.   
 
Increase in privative jurisdiction from £5,000 to £150,000 

 
6. MPS is supportive of section 39 of the Bill, which seeks to increase the 
privative jurisdiction of the sheriff court from the current level of £5,000 to £150,000. 
That support is however subject to unfettered judicial discretion to remit complex 
cases to the Court of Session since a lower value claim does not necessarily equate 
to lack of complexity.  
 
7. MPS rarely sees court actions where the sum sued is less than £5,000. 
Raising such claims in the Court of Session leads to unnecessary expense for all 
parties and a disparity between damages awarded and expenses incurred.  MPS 
supports the view that claims ought to be litigated at the appropriate level, with an 
appropriately resourced, specialist judiciary. 
 
8. MPS acknowledges the Scottish Government’s intention to promote access to 
justice and believes that access to justice is promoted by lowering the cost of 
litigation. 
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9. The swift resolution of cases will only occur if the Sheriff Court receives 
adequate resources to deal with the higher volumes of work and increased case 
management. 
 
Establishment of a specialist Scotland-wide court 
 
10. MPS is supportive of the provision contained within Part 1, Chapter 4, section 
4 subsection (1), which allows for the establishment of an all-Scotland specialist 
personal injury court. 

   
11. MPS also welcomes the judicial specialisation amongst Sheriffs and considers 
that increasing the privative jurisdiction limit to £150,000 will ensure that the 
appropriate cases are heard before a Sheriff with specialist knowledge of personal 
injury work.  This specialisation could be extended to cover actions for clinical 
negligence if adequate training and resources were made available. 
 
Civil Jury trials 
 
12. MPS does not support sections 61 to 69 which provide for civil jury trials in 
certain sheriff courts.  We believe that jury trials are costly, lead to significant delays 
and have historically encouraged inconsistent awards of damages.  Such 
inconsistency deters early resolution by way of extra-judicial settlement.  

 
13. These issues were considered by a five judge bench chaired by Lord 
President (Hamilton) in Kirsty Mae Hamilton v Ferguson Transport (Spean Bridge) 
Limited and Gilbert Dennis Thomson v Dennis Thomson Builders Limited [2012] 
CSIH. Judicial direction is now given to juries which stipulates appropriate bands of 
awards for them to consider during their deliberations.  With that in mind, MPS 
questions the value a jury can bring to a personal injury action. 
 
14. If civil jury trials are to become available within the specialist personal injury 
court then MPS would welcome: 

a) The jury being required to give an explanation behind their decision and 
award; and 

b) A streamlined appeal process whereby inappropriate or excessive awards can 
be reviewed and if necessary, corrected by the specialist sheriff/ sheriff 
appeal court. 

 
Simple procedure   
 
15. Very little of MPS’ clinical negligence claims fall into this category, however 
there is concern that section 77 (5) (a) (ii) denies a defender, who has stated a 
defence then subsequently offers settlement, the prospect of a restricted award of 
expenses.  In our view this discourages early resolution of claims.   MPS would 
favour judicial discretion to restrict expenses in such circumstances. 
 
Oliver Rawlings 
Policy and Public Affairs Officer 
18 March 2014 
 

799



1 
 

Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Money Advice Scotland 
 
Summary of main points 
 

 While we welcome the intention of making court processes more accessible and 
understandable for users, we are extremely disappointed that, rather than taking 
a holistic, system-wide approach, the provisions in the bill suggest that there are 
likely to be some relatively minor tweaks to the existing system.  
 

 Changes to legislation and court rules alone will not result in a more accessible 
and user-friendly system. Unless a number of practical changes focused on 
users’ needs are implemented, we have real concerns that, for those who are not 
legally represented, the experience of going to court is unlikely to be significantly 
different to that under the present system. 
 

 We are disappointed that no clear provision is made in the bill for the integration 
of ADR into the civil justice system.  
 

 We are concerned that summary sheriffs will spend most of their time dealing 
with summary criminal cases. This is likely to replicate the current problems in 
the sheriff court, where criminal cases squeeze out civil business.  

 
 Summary sheriffs should have specialist knowledge and experience of the types 

of civil action they are likely to be dealing with. 
 

 We do not believe that defining the types of cases that can be dealt with under 
simple procedure by applying a financial limit is the best approach. We consider 
that simple procedure should apply to all consumer actions and all housing 
cases, regardless of the sum involved. 
 

 We are unhappy with the label ‘simple procedure’. We consider that this could be 
perceived as condescending, and suspect that it will not be as simple to use as 
intended.  
 

 We do not understand why specific detail about simple procedure appears on the 
face of the bill, rather than being left to the rule making bodies to decide.  We 
have some concerns as to how some of these detailed provisions may impact on 
unrepresented parties in practice. 
 

 The reforms provide an opportunity to clarify and harmonise the complex and 
confusing variety of different rules on lay representation for individuals in different 
sheriff court procedures.  
 

 We are concerned that the culture and working practices of the Scottish Court 
Service will dominate the new Scottish Courts and Tribunals Service, which could 
have a negative impact on the ethos and processes within tribunals. 
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Introduction 
 
1. Money Advice Scotland is the national umbrella organisation in Scotland which 
promotes and champions the development of free, independent, impartial, confidential 
money advice and financial inclusion. 
 
2. Our members include many experienced money advisers, with significant 
experience of representing clients throughout the court process, primarily in relation to 
small claims, debt, rent arrears, mortgage repossessions and sequestration cases. We 
are particularly concerned with the impact which the changes will have on individual 
users, who are not generally legally represented, and may only come into contact with 
the courts once or twice in their lives. They may be pursuers - for example in small 
claims cases, but are also very often defenders - in debt cases, mortgage repossession 
or rent arrears cases, for example. Regardless of whether they are pursuing or 
defending a case, the vast majority are reluctant court users, and the system must be 
as straightforward as possible for them to navigate.  
 
3. Money Advice Scotland welcomes the opportunity to submit written evidence to 
the Justice Committee on the general principles of the Courts Reform (Scotland) Bill. 
This evidence summarises our main concerns regarding the bill. It focuses primarily on 
those aspects of the bill which are likely to be of most relevance to advisers and 
unrepresented court users, particularly summary sheriffs and simple procedure. We 
raised most of these concerns in our response to the consultation on the draft bill, 
where they are discussed in greater detail.1 We are disappointed that the majority of 
these concerns have not been taken on board in the published bill.  
 
General comments 
 
4. We welcome the intention of modernising Scotland’s courts and making court 
processes more accessible and understandable for users. Such reform is long overdue- 
we know that the public perceive the courts as intimidating, formal and complex, and 
that this plays a role in deterring them from going to court.2 We would hope that moving 
away from the current system, with four different types of sheriff court procedure and a 
myriad of complex rules will help to make the system less confusing and intimidating for 
users. Given the huge amount of time and effort that went into the civil courts review 
and the related work done by others (such as the Civil Justice Advisory Group chaired 
by Lord Coulsfield), however, we had hoped to see a major overhaul of the current 
system. We are therefore extremely disappointed that, rather than taking a holistic, 
system-wide approach, the provisions on the face of the bill suggest that instead there 
are likely to be some relatively minor tweaks to the existing system.    
 
5. While the bill sets out some key structural changes, the detail will be in the court 
rules, which will be largely determined by the Scottish Civil Justice Council (SCJC). The 
approach taken by the SCJC will therefore be crucial if real change is to be achieved. 

                                                           
1  MAS Response - Courts Reform Bill Consultation (May 2013) 
2 See for example Genn, H. and Paterson, A. (2001) Paths to Justice Scotland: What People Do and 
Think About Going to Law, Oxford – Portland Oregon: Hart Publishing;  Consumer Focus 
Scotland/Scottish Legal Aid Board  (2009) The views and experiences of civil sheriff court users, 
Edinburgh: Consumer Focus Scotland/Scottish Legal Aid Board; Scottish Consumer Council (1997) Civil 
Disputes in Scotland, Glasgow: Scottish Consumer Council 
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The bill sets the context for the rules, however, and the SCJC will be constrained by its 
provisions. The provisions on simple procedure, for example, are very prescriptive and 
appear to be based on the provisions for summary cause procedure under the existing 
legislation, rather than taking a new approach. 
 
6. It must be recognised in any case that changes to legislation and court rules alone 
will not result in a more accessible and user-friendly system. The starting point for 
reform must be a clear recognition that the civil justice system provides a vital public 
service. Like any other public service, it should be focused on the needs of its users, 
rather than those working within the system. If the courts are to become truly user-
focused, a radical culture change will be required. Serious consideration must be given 
to approaching court business in new and different ways. These include: finding 
practical ways of separating civil and criminal business; considering alternative ways to 
bring local justice to parties, such as the use of local buildings other than the courts; 
greater use of IT; changing current court processes to reduce the number of court 
hearings and the associated travel; holding court hearings at times convenient for 
parties, including evenings and weekends; and introducing an appointments system for 
hearing times.3 
 
7. Unless such innovative changes are implemented, we have real concerns that, for 
those who are not legally represented, the experience of going to court is unlikely to be 
significantly different to that under the present system.  
 
Alternative dispute resolution 
8. Research evidence shows that those involved in disputes are more interested in 
finding a resolution to their problem, and getting on with their lives, than necessarily 
enforcing their legal rights.4 We also know that people would generally prefer to avoid 
becoming involved in legal and court processes. We believe that, rather than focusing 
on the courts, a system-wide approach should be taken to civil justice, as recommended 
by the Civil Justice Advisory Group chaired by Lord Coulsfield.5  The courts should be 
viewed as a last resort, and the use of alternative or appropriate dispute resolution 
(ADR) processes, such as mediation, should be encouraged. This would help to 
increase access to justice, as well as reducing the potential impact resulting from the 
loss of local courts. It is particularly important that provision is made for the potential use 
of ADR before a court action is raised, in order to avoid the stress and expense of a 
court process where possible. 
 
9. We are therefore disappointed that no clear provision is made in the bill for the 
integration of ADR into the civil justice system. While the policy memorandum states 
that Lord Gill’s review did not recommend promoting ADR through primary legislation,6 it 
should be noted that the remit for that review was specifically focused on the courts 
(including the role of ADR in relation to court process), rather than the wider civil justice 
system. While the Court of Session has specific powers under sections 96 and 97 of the 
                                                           
3 A more detailed discussion of these issues can be found in our response to the consultation on the draft 
bill- see Note 1. 
4 See for example Genn, H. and Paterson, A. (2001) Paths to Justice Scotland: What People in Scotland 
Do and Think About Going to Law, Oxford – Portland Oregon: Hart Publishing; Consumer Focus Scotland 
(2012) Facing up to legal problems: towards a preventative approach to addressing disputes and their 
impact on individuals and society, Glasgow: Consumer Focus Scotland 
5 Consumer Focus Scotland (2011) Ensuring effective access to appropriate and affordable dispute 
resolution: the final report of the Civil Justice Advisory Group, Glasgow: Consumer Focus Scotland 
6 At para 224 
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bill to make provision about encouraging settlement of disputes and the use of 
alternative dispute resolution procedures, we do not consider that these go far enough. 
These are powers only, and there is no requirement for any rules of this nature to be 
made. 
 
10. We therefore share the view of Citizens’ Advice Scotland, Which?, the Scottish 
Arbitration Centre and the Scottish Mediation Network that stronger statutory provision 
should be made to ensure integration of ADR into the civil justice system. 
 
Part 1- Sheriff courts 
 
Section 5 - summary sheriffs 
11. We welcome the proposal that summary sheriffs may be appointed on a part-time 
basis. We think that this will over time contribute to increasing the diversity of the 
judiciary, helping to ensure that it better reflects the public which it serves. We are, 
however, very concerned that, despite the intention that summary sheriffs should 
specialise in certain civil cases including those under simple procedure, they will spend 
an estimated 70-80% of their time on summary criminal cases.7 We think this is likely to 
replicate the current problems in the sheriff court, where criminal cases take 
precedence, squeezing out civil business. Court closures may further exacerbate this, 
leaving even less court time for civil cases.  
 
12. It will be important that summary sheriffs are familiar with, and have experience of, 
the types of civil action they are likely to be dealing with. With regard to debt cases, for 
example, summary sheriffs should have specialist knowledge of debt law, and an 
understanding of the underlying issues which result in people getting into debt, and 
which need to be addressed in order to deal with such cases effectively. It will also be 
important that summary sheriffs are aware of the new consumer credit enforcement 
regime from 1 April 2014, when the Financial Conduct Authority takes over 
responsibility from the Office of Fair Trading. We anticipate that this could lead to an 
increase in the number of debtors raising a court action under the unfair relationship 
provisions of the Consumer Credit Act.  We are also conscious that at present creditors 
are largely complying with the legislation as a result of the recession, and we are 
concerned that there may be an increase in non-compliance when the economy picks 
up.  
 
13. We hope, therefore, that summary sheriffs will be designated as specialists in 
particular areas of civil work so far as is possible within the constraints on the courts, 
particularly in the bigger and busier courts.    
 
14. We consider that the proposed concurrent jurisdiction with sheriffs in relation to 
family actions8 may lead to confusion, particularly given the proposed overlap with the 
jurisdiction of the Court of Session in such cases. In particular, we are not clear what 
would happen if a case which appeared straightforward turned out to be more complex 
at a later stage. We would in particular question what would happen if the case involved 

                                                           
7 Scottish Government (2010) Response to the Report and Recommendations of the Scottish Civil Courts 
Review, Edinburgh: Scottish Government. Note: this refers to ‘district judges’ rather than summary 
sheriffs - the terminology used by the Scottish civil courts review, but the role they will perform is 
essentially the same 
8 Section 43 (1) and Schedule 1 
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unrepresented parties, given the intention that the summary sheriff should take a more 
interventionist, problem solving approach than that of the sheriff or the Court of Session. 
Section 42 - jurisdiction over persons, etc 
15. We note that no specific mention is made of consumer contracts, which are likely 
to make up a considerable proportion of simple procedure cases. The rules of 
jurisdiction in consumer contracts differ from those in other types of contract, as the 
pursuer can bring proceedings in either the sheriff court for the area where s/he is 
domiciled or the sheriff court for the area where the other party to the contract is 
domiciled. This is often misunderstood by parties, advisers and even sheriffs. While it is 
recognised in this section that jurisdiction rules are subject to the Civil Jurisdiction and 
Judgments Act 19829, we would prefer to see the relevant provisions of the 1982 Act10 
replicated on the face of the bill. This would be in keeping with the overall thrust of the 
proposals in making the rules as clear and understandable as possible, rather than 
requiring parties to read the 1982 Act.  
 
Part 3- Civil procedure 
 
Sections 70-79: simple procedure 
16. We have long had concerns about the adversarial approach followed in the courts, 
which clearly disadvantages unrepresented parties. We therefore welcome the 
approach to rule making set out in section 72, which envisages a more interventionist, 
problem-solving approach for simple procedure cases. We would, however, again 
stress the need to change the overall culture and approach of the courts, rather than 
just the rules. Previous attempts at such an approach, such as the 2002 changes to the 
small claim rules, have not always been successful in practice. We hope that this new 
approach will be reflected in court rules, judicial training and then in practice. 
 
17. We have real concerns about the provisions in relation to the proposed simple 
procedure. Firstly, we do not believe that defining the types of cases that can be dealt 
with under the procedure by applying a financial limit is the best approach. Moreover, in 
light of the proposed increase in the exclusive competence of the sheriff court to 
£150,000, we do not consider that a £5000 limit is sufficient. Many consumer contracts 
involve much larger sums than this, and the small claims limit in England and Wales has 
recently been increased to £10,000. While there is provision in section 70 (9) for the 
limit to be increased, this does not allow for the limit to be uprated in line with inflation, 
and there is no requirement to review it at regular intervals. Past experience suggests 
that this approach can result in a system which lags well behind inflation for many 
years. The small claims limit of £750 introduced in 1988 remained at that level for 20 
years until it was finally increased to £3000 in 2008, after many years of campaigning by 
consumer organisations.  
 
18. We would suggest that a better approach would be to specify the categories of 
case which must be dealt with under the simple procedure. Given the intention that it 
should be used by unrepresented parties, we think it should apply to all consumer cases 
(including consumer credit) and all housing cases,11 regardless of the amount of money 
involved. If this approach were taken, there would be other issues to consider, including 
the availability of legal aid. This is not currently available for representation in small 
                                                           
9 Section 42 (3) (b) 
10 Schedule 8 Rule 3 
11 Other than cases within the jurisdiction of the proposed private rented housing tribunal 
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claims cases, and it would be necessary to review how and when legal aid might be 
made available in relation to simple procedure cases. 
19. In relation to consumer cases, we would suggest that these should be defined by 
reference to the comprehensive definition contained in the Civil Jurisdiction and 
Judgments Act 1982.12 In keeping with the intention to simplify the rules, it would be 
preferable to replicate this in the bill. Debt actions involving overdrafts, which are not 
included within the definition of a regulated agreement under the Consumer Credit Act 
1974, should also come under simple procedure. We would also point out that at 
present, a time order may be applied for in relation to a regulated agreement, 
regardless of the amount of money involved. 
 
20. We welcome the proposed private rented housing tribunal included in the current 
Housing (Scotland) Bill. We consider that all housing cases, including social rented 
sector and mortgage repossession cases, would best be dealt with in this specialist 
forum, rather than the courts.  If mortgage repossession cases remain with the courts, 
however, these should be dealt with under the same procedure as rent arrears cases, 
regardless of the amount owed. Cases under the Homeowner and Debtor Protection 
(Scotland) Act 2010 are challenging for lay representatives, as they fall under the more 
complex summary application procedure, which requires various forms to be lodged in 
court. A repossession action can also be more costly than a rent arrears case: there can 
be significant costs involved for the homeowner, in lodging a minute for recall or notice 
of intention to defend, for example. It would be important, however, that legal aid 
continued to be available for repossession cases. 
 
21. Secondly, we are unhappy with the label ‘simple procedure’. We consider that this 
could be perceived as condescending in tone, and also suspect on the basis of past 
experience, that it will not be as simple to use as intended. One possible alternative 
might be ‘inquisitorial procedure’, although ‘small claims’ is perhaps the most universally 
recognised name that could be used.  
 
22. Thirdly, given the general wide powers and discretion of the Court of Session 
under section 97, in consultation with the SCJC, we do not understand why specific 
detail about issues such as transfer between procedures and expenses appears on the 
face of the bill, rather than being left to the rule making bodies to decide.  We cannot 
see the rationale for this when there is no such detail in the bill with regard to any other 
types of procedure within the new system. Much of the wording used appears to be very 
similar to that which currently appears in the Sheriff Courts (Scotland) Act 1971. We are 
concerned that this suggests that any new procedures will not be markedly different to 
the existing procedures, despite the stated intention to take a new, more flexible 
approach.  
 
23. With regard to expenses, we have a number of concerns, as set out in more detail 
in our response to the draft bill consultation.13  The wording of section 77 (2) could, for 
example, allow for the continuing differentiation of expenses according to current small 
claims and summary cause levels, which will be confusing for parties, and is not 
conducive to making the system simpler.  
 
24. We also have concerns about how the provisions in sections 77 (5) and (6), which 
allow the summary sheriff to alter the level of expenses awarded where s/he considers 
                                                           
12 Schedule 8 Rule 3 
13 See Note 1 
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that a difficult question of law or fact is involved, might be applied in practice. This has 
the potential to land party litigants with significant expenses, which may deter them from 
making or defending a claim. We have already seen cases where small claims relating 
to unfair bank charges have been remitted to ordinary cause procedure, with exposure 
to much higher expenses, should a party be unsuccessful. 
 
25. We are very concerned that this provision could be applied to whole categories of 
cases, such as bank charges claims, removing the cap on expenses because they 
involve complex legal issues. This could exacerbate the difficulties faced by people who 
are already vulnerable, potentially leaving them in an even more difficult situation. While 
we appreciate that some lower value cases can be complex, we would not wish to see 
those involved in such cases being deterred from exercising their rights. 
 
26. The provisions about transfer of cases to and from simple procedure14 also raise 
some important issues of principle. By providing that a transfer to simple procedure can 
be made by joint application only, section 75 departs from the current approach to remit 
of cases between procedures, where the sheriff has discretion and may also grant remit 
on the motion of one party.15 For transfers from simple procedure (s76), however, an 
application can be made by only one party. This raises the bank charges scenario 
mentioned above, where the more powerful party can apply to have the case 
transferred to a higher procedure, exposing the individual to potentially greater 
expenses and a more complex procedure. This draft provision has potentially major 
implications for parties, in terms of issues such as expenses, representation and the 
availability of legal aid, and should therefore be considered carefully. 
 
Chapter 4 - lay representation for non-natural persons 
27. We note the new provisions allowing for businesses to be represented by lay 
representatives, which were not included in the draft bill. We welcome these provisions, 
which will make it much easier for small businesses to take cases to court. We believe 
that the reforms also provide an opportunity to clarify and harmonise the current 
complex and confusing variety of different rules on lay representation for individuals in 
different sheriff court procedures. 16  
 
Part 7 – The Scottish Courts and Tribunals Service 
 
28. While we understand the rationale behind the proposed merger, and recognise its 
potential benefits, we have a number of concerns about this, as discussed in more 
detail in our response to last year’s Scottish Government consultation on the proposed 
merger.17 In particular, we are concerned that the culture and working practices of the 
much larger Scottish Court Service (SCS) will dominate, which could have a negative 
impact on the more user-friendly ethos and processes within tribunals, particularly given 
the large volumes of criminal business in the courts. 
 
29. We also consider that there should be provision for representation of both users 
and appropriate advice organisations on the SCTS board, to ensure that their voices are 

                                                           
14 Sections 75 and 76 
15 Section 37 Sheriff Courts (Scotland) Act 1971 
16 A more detailed discussion of this issue can be found in our response to the consultation on the draft 
bill- see Note 1. 
17 MAS Response - STS and SCS Merger Consultation Response (September 2013)  
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heard at the highest level. Finally, we have concerns about the timing of the proposed 
merger, given all the other organisational changes which the SCS has undergone in 
recent years, together with the impact of impending court closures and the reforms 
under the present bill, and the ongoing reforms to the tribunal structure. 

 
Money Advice Scotland 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Motor Accident Solicitors Society 
 
We are aware that the Justice Committee expects to consider written submissions 
and to take evidence during March and April 2014, before reporting on the above 
named Bill’s general principles towards the end of May 2014.  
 
The Motor Accident Solicitors Society (MASS) is a Society of solicitors acting for the 
victims of motor accidents, including those involving Personal Injury (PI). MASS has 
150 solicitor firm members and we estimate that member firms conduct upwards of 
500,000 PI motor accident claims annually on behalf of the victims of those 
accidents. The Society’s membership is spread throughout the United Kingdom 
including a number of members in Scotland.  
 
The objective of the Society is to promote the best interests of the motor accident 
victim.  This is at the core of our activity. We seek to promote only those policy and 
other objectives which are consistent with the best interests of the accident victim. 
We seek to set aside any self interest in promoting these arguments, recognising 
that we are in a position of trust and uniquely placed to observe the best interests of 
motor accident PI victims first hand.  We are a not for profit organisation, which 
requires specialism in motor accident claimant work as a pre-requisite for 
membership. We also have a Code of Conduct which member firms are required to 
abide by, which is directed to the best interests of the motor accident victim. 
 
MASS has 14 member firms in Scotland and represent the majority of solicitors who 
deal with motor accident cases that occur in Scotland. Scotland is considered a 
separate region from the rest of the UK for the purpose of membership. The vast 
majority of Scottish member firms are volume businesses acting for victims of road 
traffic accidents and this response does not necessarily reflect the view of the 
individual member firms.  
 
We would be grateful if our written response could be considered by the Justice 
Committee at their first evidence session, due to take place on 18 March 2014.  
 
Increase in the privative jurisdiction of the sheriff court from £5000 to £150,000 
 
MASS believes that PI work has to be safeguarded by being decided in an 
appropriate forum and recognises that the current powers to the Court of Session 
and the Sheriff Courts are adequate. MASS supports the aim that all PI business in 
Scottish courts is heard by a specialist judiciary.  
 
MASS supports the proposition that PI work continues to be dealt with by specialist 
solicitors and firmly believes that the underlying principles of MASS as an 
organization continue to be served in Scotland. It is important that injured people feel 
that they are being properly represented and have access to justice that is fair and 
consistent.  
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We are concerned that the proposals assume that no case with a monetary value of 
£150,000 or lower should be heard in the Court of Session and that the default 
position will be no certification of Counsel in cases proceeding in the Sheriff Court. 
MASS considers that there are likely to be cases proceeding with a monetary value 
below £150,000 where the complexity of matters are such that remit to the Court of 
Session and/or certification of Counsel should be permitted where the particular 
circumstances of the case justify. We support the test for remit to the Court of 
Session and certification of Counsel is one of reasonableness.  
 
Judicial specialisation 
 
The quality of judgments provided by judges in the Court of Session has been high 
and this has engendered a consistency of decision making. It is important that the 
victims of road traffic accidents continue to receive this quality and consistency of 
decision making and these civil cases do not operate in an unsatisfactory culture of 
adjournment as a result of, for example, resourcing issues in Scotland’s sheriff 
courts.  
 
It is proposed that a huge amount of work be shifted from the Court of Session to the 
Sheriff Courts and we are concerned that Sheriff Courts are inadequately resourced 
in terms of number of staff to deal with the increased workload. It is important that 
the court process is not delayed for clients and that it is resourced in terms of skill 
and knowledge to ensure that the quality of decision making is not compromised.  
 
It is paramount that victims of road traffic accidents have access to justice that allows 
transfer of cases between different forums given that the value of cases can change 
during their lifecycle. We support a Bill that allows for this and also a process that 
has specialist Sheriffs who hear PI cases. MASS supports the proposal that some 
sheriffs within each Sheriffdom should be designated as specialists in particular 
areas of practice. 
 
Creation of a new judicial office of “summary sheriff” 
 
MASS notes that the Bill is presently unclear about whether this new tier of sheriffs 
will be expected to deal with PI work (albeit that Schedule 1 thereof makes no 
specific reference to PI). We support a system where PI operates using specific rules 
and we support the use and extension of the existing PI rules and processes that 
operate well currently in the Court of Session- eg e-motions). We fully support the 
continued use of PI Summary Cause Rules for PI actions under £5,000. 
 
 MASS wishes the Bill to be clear that PI rules will operate for PI cases and that 
simple rules as outlined in s70 are not intended for PI cases. As stated previously, it 
is paramount that PI cases are dealt with by specialist Sheriffs and by a specialized 
process.  Indeed the Cabinet Secretary previously stated that the small claims court 
should not be a place for PI cases and this is supported by the recommendations 
made by Sheriff Principal Taylor in the Review of Expenses and Funding of Civil 
Litigation in Scotland. Legislation should make it explicit that actions under £5,000 
and cases dealt with under Summary Cause procedure exclude PI cases. MASS 
would support Section 70 of the Bill to make clear that PI cases are exempt from this 
procedure.  
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We are concerned that without the position being made explicit, challenges could be 
made by those solicitors representing insurers in the future in relation to choice of 
forum, procedure and related costs issues.  
 
Creation of a new Sheriff Appeal Court  
 
MASS believes that people in Scotland should have local access to justice where 
practically possible. It is unusual for a PI case to have an appeal hearing where 
clients require to attend the appeal hearing.  
 
Clause 55 of the Bill provides for the Appeal Court to determine where it will sit. 
Whilst we recognize the need to local access to justice we recognize that a central 
Appeal Court should result in a consistency of decision making that as an 
organization we are keen to see prevail in Scotland. 
 
Our organization supports a system that is consistent and has a first sift appeal 
process in place. 
 
Establishment of a specialist Scotland- wide court, expected to deal with PI 
cases 
 
MASS supports and welcomes the creation of specialist PI courts. Moreover, MASS 
believes that there should be multiple centres of excellence throughout Scotland. 
MASS welcomes the provision of power to confer all- Scotland jurisdiction for PI 
cases.  
 
MASS supports the creation of multiple specialist PI courts in major Scottish cities, 
especially Glasgow.  
 
It is essential that any specialist PI court is properly funded and resourced. It is 
important that there is proactive case management in place for PI cases and this 
requires adequate resourcing and accountability.  
 
Currently the Court of Session PI procedure works with the assignment of a court 
timetable and a proof diet is allocated at the outset of the timetable. In practice, all 
parties know when the case is due to call in court and there is a focus and an 
incentive to drive cases to resolution- this is beneficial to clients, defenders and 
indeed to the efficient working of the system itself.  
 
Consideration should be given to extending to all PI cases the practice of issuing a 
Court timetable with a proof diet assigned at the outset of a case.  
 
MASS submits that specialist PI courts must be given sufficient staffing and 
resources (both financial and in terms of available accommodation for sittings) to 
ensure civil cases can proceed efficiently and without delay. Specifically, we urge 
that resourcing is adequate to permit the timetabling of consecutive day proof diets 
(where required) without any resultant delay to other timetabled cases.  
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MASS supports the retention of civil jury trials and should be available to all Scottish 
people where they are deemed appropriate. We support the basis of appeal as 
having a consistent, fair and accountable decision making process. 
 
Elaine J Russell 
Scottish Regional Coordinator 
13 March 2014  
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Professor Tom Mullen, University of Glasgow 
 
Submission on the Judicial Review Provisions of the Bill 
 
I Introduction 
 
I am a professor of law at the University of Glasgow with a long-standing interest in 
judicial review. Amongst other research on the subject, during the 1990s, along with 
colleagues from the University of Glasgow, I conducted detailed empirical research 
into judicial review in Scotland, published as T. Mullen, K. Pick & T. Prosser, Judicial 
Review in Scotland (Chichester: John Wiley, 1996). 
 
This submission concerns two proposals for reform of the procedure for obtaining 
judicial review contained in the Courts Reform (Scotland) Bill: 
 

 the introduction of a three month time limit; and 
 the introduction of a requirement to obtain permission to proceed with an 

application for judicial review. 
 
2 Three Month Time Limit 
 
Section 85 of the Bill inserts a new section 27A into the Court of Session Act 1988 as 
follows: 
 

27A Time limits  
 
(1) An application to the supervisory jurisdiction of the Court must be made 
before the end of—  
(a) the period of 3 months beginning with the date on which the grounds 
giving rise to the application first arise, or  
(b) such longer period as the Court considers equitable having regard to all 
the circumstances.  
(2) Subsection (1) does not apply to an application to the supervisory 
jurisdiction of the Court which, by virtue of any enactment, is to be made 
before the end of a period shorter than the period of 3 months mentioned in 
that subsection (however that shorter period may be expressed). 

 
This proposal follows from a recommendation in the Report of the Scottish Civil 
Courts Review (‘the Review’) published in 2009. 
 
Is there a need for law reform? 
 
The first question is whether there is a problem which requires to be addressed and, 
if so, how serious it is.  
 

812



2 

The case for reform stated in the policy memorandum is that it is not in the interest of 
the courts or the wider public interest if judicial review becomes a tactical device to 
frustrate or to delay proper public policy decisions, or a vehicle to articulate what are 
essentially political arguments in the judicial sphere and that the balance struck by 
the Review in suggesting a three month time limit is probably correct. It is notable 
that neither the Review nor the policy memorandum nor any other document 
produced by the Scottish Government attempts to quantify the scale of the problem 
of undue delay in making applications for judicial review. This is disappointing as 
statistics on the extent and causes of delay and the stages of the proceedings at 
which it occurs could have been obtained from examining Court of Session records. 
There is some anecdotal evidence that there has been undue delay in some cases 
but it is unclear how useful, reliable or representative this evidence is. It cannot be 
assumed, therefore, that there is a substantial problem of delay in bringing 
applications for judicial review. 
 
It can certainly be argued that a time limit might be justified as a means of preventing 
the injustice that may be done to particular respondents or to the interests of third 
parties who might rely on the validity of the decision or the damage to the wider 
public interest that may occur in specific cases even if there is no evidence of there 
being a substantial or widespread problem. Let me take each of these points in turn. 
 
The respondent is usually a public body, so some of the types of harm that are done 
to private parties by delay in litigation will simply not occur. If we are considering 
damage to the interest of public bodies as opposed to private persons, we should 
give very little weight to any alleged damage which does not also constitute damage 
to a wider public interest. This is because public bodies exist solely to further the 
public interest. So, if public bodies are impeded from taking necessary action in the 
public interest, e.g. enforcement of licensing laws, or have incurred major 
expenditure on the strength of a decision, undue delay would constitute damage to 
the wider public interest. On the other hand, administrative convenience does not by 
itself constitute a wider public interest. 
 
Of course, a case may affect the interests of third parties both private and public as 
well as the interests of the petitioner and the respondent. Third parties may have 
taken action in reliance on the validity of the decision and their interests may be 
adversely affected by a successful challenge long after the decision. In fact, very few 
cases seriously affect third party rights. By far the largest category of judicial review 
cases is asylum and immigration (between 76-80% of all cases in the years 2010-11 
to 2012-13).1 These rarely if ever affect third party rights. One category of cases in 
which third parties are more likely to be affected is land use planning, but many 
planning decisions are already subject to a stricter six week time limit for challenging 
a local authority decision in court so in those cases the problem is already catered 
for. 
 
We must also consider the public interest in securing to persons their legal rights; a 
strict time limit might damage that aspect of the public interest by defeating well 
founded claims for judicial review. 

                                                           
1 Information supplied by Justice Analytical Services. There were 266 immigration petitions out of a 
total of 342 in 2010/11, 195/243 in 2011/12 and 224/293 in 2012/13. 
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I suggest that it has not been demonstrated that there is a substantial problem of 
delay in judicial review cases causing substantial damage to the public interest. 
Nonetheless, there is a case for introducing a time limit with appropriate safeguards 
because without a time limit there is a risk that there may be damage to the public 
interest or to the interests of third parties in some cases. 
 
What should the time limit be? 
 
The proposal is for a three month time limit although the Court may allow a case 
brought more than three months after the date on which the grounds giving rise to 
the application first arise to proceed, where it considers it equitable to do so. The 
period of three months appears to have been chosen primarily because that is the 
time limit for judicial review in England and Wales. No specific reason is given for 
three months being an appropriate period.  
 
The time limit is unreasonably short for the following reasons. 
 

 In most judicial reviews there would be no substantial damage to the public 
interest caused by the petitioner taking more than three months to bring the 
case to court. 

 Judicial review petitions are not homogenous – they are used in areas of law 
that have little in common other than the involvement of public bodies as 
respondents e.g. immigration and asylum, prisoners’ rights, homelessness 
and other housing matters, licensing, planning, challenges to legislation and 
executive decisions as being outside devolved competence, and challenges 
to legislation and executive decisions on human rights grounds. It is difficult to 
argue that a one size fits all time limit is appropriate for such diverse 
categories of cases. 

 There may be particular difficulties in cases which require legal aid as 
solicitors may in practice find it difficult to establish that there are grounds for 
judicial review and then obtain legal aid within three months. 

 One of the aims of the requirement of permission is to encourage early 
settlement of cases. Having such a short time limit may discourage petitioners 
from engaging fully with respondents and thus undermine the aim of 
promoting settlement. 

 
The draft provision does give the Court discretion to extend the time limit on 
equitable grounds. It is certainly necessary to have such a provision to avoid 
injustice in specific cases but the existence of such a provision also creates 
uncertainty for litigants. A longer time limit would reduce the number of cases in 
which the court had to exercise this discretion, and this would be preferable. 
 
It is worth noting that the periods within which many categories of civil case must be 
brought are very much longer, e.g. three years for personal injury cases and five 
years for actions to recover debts. The primary explanation offered for requiring a 
much shorter period is the public interest but as noted above, in most cases this 
does not require such a strict time limit. The period of three month is longer than the 
time allowed for appeals to many tribunals but that is not an appropriate comparison 
as tribunals are intended to be an accessible and informal forum in which the parties 
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can represent themselves without legal representation and in which the tribunal 
members may take an inquisitorial approach to assist the unrepresented appellant. 
None of this is true of judicial review in the Court of Session. 
 
3 Requirement to Obtain Permission 
 
Section 85 of the Bill inserts new sections 27B-27D into the Court of Session Act 
1988. Section 27B requires anyone who seeks judicial review of a decision or action 
to obtain the permission of the Court to proceed with the case. The applicant must 
demonstrate a sufficient interest in the subject matter of the application, and that 
application has a real prospect of success.2 The Court may grant permission 
unconditionally or subject to such conditions as the Court thinks fit, and may restrict 
the grounds on which the case may be argued. 
 
The Court is not required to hold an oral hearing before deciding whether or not to 
grant permission. However, where permission has been refused or granted only on 
limited grounds the applicant may within 7 days, request a review of the decision at 
an oral hearing. Both the request for a review and the oral hearing if granted must be 
considered by a different Lord Ordinary from the one who made the original decision. 
Where such an oral hearing has been heard and permission has again been refused 
or granted only subject to conditions or on restricted grounds the applicant may 
appeal to the Inner House. 
 
The Review recommended that a requirement to obtain leave to proceed with an 
application for judicial review on the model of the leave requirement operated in 
England and Wales should be introduced. It considered that such a procedure would 
assist in promoting early settlement and in preventing unmeritorious claims from 
proceeding. This would create additional capacity in the court programme, enabling 
those cases in which leave is granted to be dealt with expeditiously. This view is 
endorsed by the policy memorandum and the great majority of responses to the Bill 
consultation were in favour of the proposal. 
 
Is there a need for law reform? 
 
As with the time limit proposal, the first question is whether there is a problem which 
requires to be addressed and, if so, how serious it is. I will deal with the issue of 
unmeritorious claims first and then the issue of promoting early settlement. 
 
Unmeritorious claims 
No evidence has been presented of the scale of the problem of unmeritorious cases 
being brought. This is important because it is claimed that the proposal will save 
court time which is currently being wasted. If the problem is not substantial there will 
be little saving. Any case for the reform based on court time being wasted by weak 
cases must be regarded as unproven. 
 
There are also reasons to suppose that weak claims for judicial review may not in 
fact be numerous. One reason is that expenses normally follow success; the party 
                                                           
2 Where a person seeks judicial review of a decision of a decision of the Upper Tribunal for Scotland 
there is an additional requirement that the application would raise an important point of principle or 
practice, or there is some other compelling reason for allowing the application to proceed. 
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who loses usually has to pay the other sides legal expenses as well as his/her own. 
This is likely to be a powerful deterrent to making an unfounded claim. Of course, the 
fear of an expenses award is likely to be much less of a deterrent for legally aided 
applicants. Typically, when a legally aided applicant loses a case, expenses are 
modified to nil. However, a person seeking legal aid for judicial review must convince 
the Scottish Legal Aid Board (SLAB) both that s/he has probable cause for taking 
legal action and that it is reasonable for legal aid to be granted. Therefore, where 
legal aid has been granted, the applicant has by definition already convinced an 
independent authority that his/her case has some merit. There is not, therefore likely 
to be a substantial problem of unmeritorious legally aided claims. 
 
There are questions of principle as well as fact involved. In general, a litigant does 
not require the permission of the Court to proceed with a case. Clearly, it has not 
been thought appropriate in our legal system to require litigants to have their cases 
vetted before they raise legal actions. Given that, and given also that the risk of 
unmeritorious claims being made is present in all types of litigation, the obvious 
question is why an exception is being made for judicial review? This important point 
of principle is not directly addressed either in the Review or in subsequent 
documents. The Scottish Government ought to articulate clearly, the arguments that 
support departure from the long established principle that anyone who wishes may 
raise a legal action without first seeking permission to do so. 
 
One possible answer is that a permission requirement is uniquely required in judicial 
review cases because of the public interest considerations involved in judicial review 
cases – essentially the same argument as is being made to support the time limit. 
However, there is no reason to suppose that public authority respondents routinely 
suffer more harm to their interests than litigants generally when required to defend 
unfounded claims, nor that there is likely to be any damage to the wider public 
interest in most cases. There will, of course, inevitably be diversion of resources 
from other worthwhile activity whenever weak claims are allowed to proceed but 
private parties face the same problem. 
 
Promoting early settlement 
The argument that a permission requirement would promote early settlement of 
cases which were well founded assumes that the grant of leave will encourage 
respondents to review their position at that stage and to concede the applicant’s 
claim more readily. There is some evidence to support this – relied on by the Review 
– in work carried out by the Public Law Project and the University of Essex.3 That 
research indicated high rates of settlement occurred in judicial review cases and that 
many of these occurred before the permission stage. However, as the Review itself 
notes, this is not likely to be purely a consequence of there being a leave 
requirement. There has been a pre-action protocol for judicial review in England and 
Wales in operation for a number of years and the researchers suggested that the 
increased rate of early settlements that the researchers had found occurred because 
the pre‐action protocol for judicial review and the opportunity given to the respondent 
to oppose the granting of permission encourage respondents to look more closely at 
claims before they reach the permission stage. These lead respondents to concede 

                                                           
3 Varda Bondy & Maurice Sunkin, ‘Accessing Judicial Review’ [2008] Public Law 647. See also Varda 
Bondy & Maurice Sunkin, ‘Settlement Judicial Review Proceedings’ [2009] Public Law 237. 
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or settle where they accepted the essence of the claim or for other, pragmatic 
reasons. 
 
The research also found that a very high proportion of cases settled before the 
permission stage were settled in favour of claimants suggesting that there are clear 
benefits for claimants in the English procedures. However, if a permission 
requirement is imposed in Scotland without also introducing pre-action protocols 
there is a danger that the expected benefits in terms of promoting settlement may 
not materialise. There has been pre‐action protocol specifically for immigration cases 
in operation since September 2012.4 SLAB comment on this in their response to the 
Bill consultation and suggest that this approach should be adopted in relation to all 
judicial review petitions.  
 
Cost Benefit Analysis 
The permission requirement will introduce a new stage into the judicial review 
process. This will obviously consume court time and cost public money. The reform 
will, therefore, only produce savings in court time and public expenditure (or free up 
court time for other work) if the savings of court time achieved at later stages of 
litigation are greater than the extra time and costs added by the permission 
requirement. This may well be the outcome, but in the absence of any statistical data 
about current litigation or projections for the future it is very difficult to tell. 
 
Risk of Injustice 
The principal concern about the process is that it may cause injustice in some cases 
because where there is only a brief scrutiny of the merits of the case the risk of a 
good case being rejected is likely to be higher. There is also a risk of inconsistency 
in the approach of different judges given the open-ended nature of the test, namely a 
real prospect of success. That decisions on permission may be inconsistent has 
been a long-standing concern of English legal practitioners,5 where the rates of 
granting applications have varied widely. 
 
The right to follow up a paper application with a request for an oral hearing and the 
right of appeal provided by sections 27C-27D go some way to meeting this concern 
but do not remove it entirely. 
 
Recommendations on Permission Requirement 
 
The Committee should treat the argument that there is a substantial problem of court 
time being wasted by weak cases as unproven and insufficient as a justification for 
introducing a permission requirement. 
 
The argument that a permission requirement will promote early settlement saving 
court time, reducing costs to public authorities may be considered a more plausible 
rationale for the measure but there is uncertainty on a key question – how far the 
increase in settlements in England and Wales is due to the permission requirement 
per se and how far it is due to the pre-action protocol or to their combined effect. As 

                                                           
4 For the current protocol, see Court of Session Practice Note No. 2 of 2013. 
5 Varda Bondy & Maurice Sunkin, ‘Accessing Judicial Review’ [2008] Public Law 647. 
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the increase in settlement has occurred since the pre-action protocol was introduced, 
it seems more likely that it is the protocol or the combination of the two that is crucial.  
 
Accordingly, the proposal to introduce a permission requirement should not be 
adopted unless the Scottish Government also commits to developing pre-action 
protocols for all subject areas of judicial review. The Committee should also invite 
the Scottish Government to provide whatever information it has on the operation of 
pre-action protocols in judicial review and to comment on their value in promoting 
early settlement of cases. 
 
Professor Tom Mullen 
University of Glasgow 
25 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission (name withheld) 
 

Children’s Welfare Hearings (Judicial Specialisation):  
 
1.1 I have attended 6 Children’s Welfare Hearings over the period 2010-13. One 
critical issue was the fact that each one generally had a different Sheriff presiding 
over it and not all were specialised in Children’s hearings – so very difficult for each 
new Sheriff to take a consistent approach and insight into the facts of the case. 
Despite wanting 50/50 contact after separation, the court decided that one night per 
fortnight initially was sufficient. This was despite having no overnight contact with my 
children for 3 months post separation, as this overnight contact was opposed by their 
mother until the matter got to court. If both parents are putting forward a view that 
they would like the children to stay with them 50% of the time then this should be the 
starting point for the courts – rather than some notion of try one day a fortnight and if 
that “works”, the court may increase it. 
 
1.2 Another aspect of these Hearings is that one Sheriff removed a court interdict 
prohibiting the mother to take the children out with the jurisdiction of the court. I felt 
pressure not to disagree with this as it was during a Hearing where I was requesting 
increased contact. This interdict was very expensive (approximately £3,000 in legal 
costs) to obtain after the mother had taken the children without warning, out of the 
UK to live after we separated, and was initially refusing to return with the children. It 
was served the day after she returned to Scotland. It seems odd that less than 9 
months after a court issued the interdict, a Sheriff (with no details about the events 
that surrounded the interdict being served) could remove it. It is very difficult in court 
for a father to discuss a point with a Sheriff, as you do not wish to appear 
argumentative. There is a perception that this could impact on the court’s decision 
around contact with children if the parents are unable to reach agreement. There 
should be public reporting from these courts to aid transparency in the decision 
making process. 
 
Enforcement of Contact Orders (Cost and Speed) / Contempt of Court:  
 
2.1 The Court Interlocutors on contact are issued by the court and it is up to both 
parties to abide by these. In practice, when one party does not abide, there is very 
little the other party can do to ensure they get to see their children at the court 
appointed times. Speed of resolution here is critical to ensure the children have 
routine and consistency. Social Work and Police Scotland do not currently view one 
party denying their children access to the other parent as a form of abuse. All 
agencies do not view denying contact as a priority issue and normally advice the 
parent being denied contact to contact a solicitor and go through the courts. In my 
own case, Social Work have continually recommend counselling and family 
mediation despite both of these been attempted and failed over 4 years, and the 
Resident Parent (RP) having a conviction for assaulting the Non Resident Parent 
(NRP). In practice, there is very little the NRP who does not get access to their 
children can do except return to court. This obviously takes time and has a cost 

819



2 

involved for the party who has done nothing wrong. Police Scotland has been used 
by the RP to make vexatious claims which has resulted in the NRP being detained at 
a police station in handcuffs while attempting to comply with a court decree to collect 
their children. The courts should be able to instruct police, where there has been a 
history of attempts by one parent to disrupt contact to intervene.  
 
2.2 Police Scotland policy should be utilised in these cases to protect the rights of 
the child to see both parents. 
 
2.3 At present there is no firm deterrent from the courts to a parent wishing to disrupt 
contact. It seems unfair to me that it is the parent who is being denied contact, rather 
than the parent who breaks the terms of the Court Interlocutor, who has to pay court 
fees / employ a lawyer in order to bring a contempt of court hearing to court.  
 
2.4 I believe once a person has brought to the attention of the court that the court 
decree is not being complied with, then it should be up to the court to investigate the 
situation and not the responsibility of the NRP to learn how complicated court 
procedures, motions and amendments work. Even as a party litigant, these court 
costs alone run into the hundreds of pounds. Children with a NRP without the 
resources to cover these costs or the confidence to act as a party litigant may not get 
the protection of the courts if the RP disrupts contact.  
 
2.5 I believe there should be a system where the Police can intervene and ensure 
the children are put in the care of the NRP if the Court Decree / Court Interlocutor 
can be produced which states they should be with the NRP at that time. 
 
2.6 It has taken 10 months and 6 separate hearing dates since the initial events 
which resulted in the contempt of court re contact not being abided by, to get a Proof 
Hearing in my own particular case.  
 
2.7 I also think school headteachers can play a valuable role when children are 
being denied access to their parent and there is the time lag in getting the case to be 
heard in court. When contact is not happening per the court judgement, then the 
school should be informed so that any request from the NRP to see their child during 
the school day can be assessed differently from when contact is happening as 
normal. In my own case the school and local authority stated that they could not 
allow contact with a NRP during lunchtime unless the RP agreed. I complained at 
first to the local authority and I then took my complaint to the SPPO who found the 
local authority had unclear guidelines and had not handled the complaint well. The 
local authority were instructed to revise their guidelines, which they did, but they then 
explicitly stated that the NRP could not see their children during the school day 
unless the RP agreed. I do not feel any parent should be able to dictate to a school 
what happens during the school day as it is unfair for the children not to see both 
parents. 
 
HM Courts & Tribunal Service (Scottish Courts & Tribunal Service):  
 
3.1 The consequence of one parent being denied contact with their children is the 
impact this can have on the CSA maintenance payment due. Not only does the NRP 
not see their children but the RP can ask the CSA to increase the maintenance 
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payment due from the NRP as the number of days of overnight shared care can fall 
into a lower shared care range bracket. This anomaly should be addressed and 
changed – where one parent attempts to deny contact and uses this as a means to 
get a financial benefit from the CSA.  
 
I have attended two tribunals to date.  
 
I do not believe each person should get an automatic right to appeal a CSA decision 
if it is only as a result of that individual breaking a court decree on contact. 
 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the National Union of Rail, Maritime and Transport 
Workers 

 
Summary 
 
 The National Union of Rail, Maritime and Transport Workers is Britain's largest 

specialist transport union representing around  
 80,000 members in the transport sector with 10,044 members in Scotland alone. 
 We accept that civil court reform is necessary and have engaged fully with the 

process from the outset when the original civil court review was chaired by Lord 
Gill. 

 However, either because there is a lack of understanding of trade union funding 
models, an unwillingness to recognise the profound impact of Section 69 of the 
Enterprise and Regulatory Reform Act 2013 (the “Enterprise Act”), or both, the 
current drafting of the Bill will do more damage than good, certainly in relation to 
workers’ rights.  It shall: 

o Reduce access to justice 
o Have a negative impact on workers’ safety 
o Increase the damage caused by Section 69 of the Enterprise Act to 

workers’ rights when the Bill could and should lessen its impact. 
 
Trade union funding 
 
 The trade union funding model relies on costs recovery.  Trade unions cannot 

fund court outlays such as employing Counsel if that cost cannot be recovered at 
the end of the day, even if the defenders are using Counsel 

 We have no doubt that insurers will employ Counsel in all cases before the 
specialist personal injury court, particularly in the next five years ahead while the 
courts require to grapple with the impact of Section 69 of the Enterprise Act. 

 
A clear link between civil court compensation claims and workplace health and 
safety 
 
 This clear link has always been known to the trade union movement and was 

brought into sharp focus during the debate around Section 69 of the Enterprise 
Act 

 O.5% of breaches of health and safety regulations result in any form of 
enforcement action being taken by the Health and Safety Executive (HSE) 

 Civil court actions are therefore the only meaningful way of policing and enforcing 
health and safety breaches but this means of ensuring safety will be lost if the 
civil court system does not provide an appropriate means of bringing cases 

 The civil court review, chaired by Lord Gill, said “In our view the Court of Session 
should deal only with the most complex and important cases and that most 
routine litigation should be conducted in the Sheriff Court”.  As far as we are 
concerned, there is no case more important than a case involving a workplace 
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accident and those cases have no place in the lowest tier of the court system 
being presided over by Summary Sheriffs. 

 
There are no simple workplace cases because of Section 69 
 
 The impact of Section 69 of the Enterprise Act cannot be understated 
 It will make it substantially more difficult for every victim of a workplace accident 

and injury to secure just recompense and many victims who previously would 
have been able to obtain compensation will have lost that right 

 More than ever, it is essential that workplace cases are heard by specialist 
Sheriffs in the specialist personal injury court with the benefit of Counsel. 

 
If not Reverse Section 69 - Mitigate its Impact as Fully as Possible 
 
 The Scottish Parliament may believe that they do not have the legislative 

competence to reverse Section 69 of the Enterprise Act but the civil court reform 
Bill presents the Scottish Parliament with a very simple, black and white, political 
choice: 

o Will the Scottish Parliament use the powers that it does have to ensure 
that the impact of Section 69 is fully as mitigated as possible; or  

o Allow the Bill to pass in its current format which will actually make the 
impact worse for workers. 

 
Necessary amendments 
 
 Victims of every workplace injury and disease must be entitled to raise their 

actions at the specialist personal injury court 
 Victims of workplace accidents and disease must have the automatic right to 

employ Counsel. 
 

National Union of Rail, Maritime and Transport Workers 
13 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Part Time Sheriffs  Association 
 
1. Introduction 
 
1.1  The Part Time Sheriffs` Association (the PTSA) is grateful for the opportunity to 
respond to the call for evidence on the Courts Reform (Scotland) Bill. This follows on 
from the PTSA response which was submitted at the consultation process prior to the 
Bill being introduced; the content of which remains the view of the PTSA although is not 
replicated here for the purpose of brevity. The PTSA intends to restrict its comments in 
this response to those provisions of the Bill most directly related to the work of the part-
time sheriffs. 
 
2.  Response 
 
2.1  Section 8  The PTSA fully supports the proposal to retain the flexibility of 
appointment in relation to part time judiciary. The Bill seeks to take forward the 
recommendations from the Gill Review in relation to a restructuring of the judiciary and 
as a consequence the opportunity has been taken to modernise and consolidate many 
of the remaining provisions of the Sheriff Courts (Scotland) Acts of 1907 and 1971. 
There will clearly be a lengthy transitional period during which these changes will be 
implemented, including in particular the planned reduction in the number of sheriffs 
appointed and the introduction of the new role of summary sheriffs. During this time the 
need to rely upon the highly trained and flexible resource of part-time sheriffs to provide 
the necessary cover to ensure an ongoing, efficient and effective justice system will 
become greater. 
 
2.2  Section 9  The PTSA notes the proposed requirements regarding the re-
appointment of part-time sheriffs. There have been occasional issues in the past with 
both parts (b) and (c) of section 9(1), and the PTSA questions whether there might be 
scope for some form of review or dispute resolution procedure where the part-time 
sheriff believes either that the recommendation of the sheriff principal is flawed or that 
the 50 day requirement has been applied too rigidly and there has been a failure to take 
account of some strong mitigating factor. 
 
2.3 Section 12  The PTSA questions, given that the Bill is seeking to take the 
opportunity to modernise the role of the judiciary, whether this might now be the time to 
reconsider entirely the issue of the re-employment of retired sheriffs. The retiral age for 
the judiciary in Scotland is now fixed at 70. The provision in section 12 allows for a 
former judicial office holder to be appointed on an ad-hoc basis up until the age of 75. 
The role of a judicial office holder is arduous and stressful. The requirement to maintain 
and update judicial knowledge continually 
demanding. Whilst a retired judicial holder may wish to continue to make a contribution 
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to public service, his or her re-appointment to a judicial role may not be the appropriate 
method.  
 
2.4 Section 34  The PTSA welcomes the proposal to increase the level of judicial 
specialisation and to include the part-time sheriffs as judicial office holders who may be 
considered suitable for appointment in specialised categories. Amongst the present 
contingent of part-time sheriffs there are many who have a wealth of experience and 
skills in specific areas of the law and who would be willing and able to be accredited as 
specialists and are available to be utilised in that capacity. Consideration could also be 
given to extending the composition of the Appeal Sheriffs, as envisaged presently in 
section 49, to allow for part-time sheriffs with the appropriate experience and expertise 
to be included in the list of potential appointees by the Lord President. 
 
Part Time Sheriffs  Association 
March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Police Scotland 
 
Thank you for giving Police Scotland the opportunity to comment on the proposed 
legislation above. 
 
Having considered the contents of the bill, we recognise that its primary focus is on Civil 
Courts, understandably, with the intention of implementing the recommendations 
contained within the Report of the Scottish Civil Courts Review (2009) led by Lord Gill. 
 
Notwithstanding, there are certain elements which more directly impact upon criminal 
matters; such as the introduction of summary sheriffs, judicial specialisation, appeals 
procedures / bodies and a general flexibility and streamlining of judicial appointments 
within and across sheriffdoms.  
 
These proposals are all to be welcomed and, if resourced adequately, will deliver an 
enhanced and proportionate service that can only lead to appropriate and speedier 
justice within the criminal sphere. 
 
We have nothing further to add at this time and I trust you will find our comments 
helpful.  
 
Police Scotland 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Relationships Scotland 
 
1. Background: The Courts Reform (Scotland) Bill was introduced in the 
Parliament on 6 February 2014. The Bill seeks to implement recommendations in the 
Report of the Scottish Civil Courts Review published in 2009 and led by Lord Gill. 
The Review examined, “the provision of civil justice by the courts in Scotland, 
including their structure, jurisdiction, procedures and working methods having 
particular regard to the cost of litigation to individuals and the public purse; the role of 
mediation and other methods of dispute resolution in relation to court process; the 
development of modern methods of communication and case management and the 
specialisation of courts or procedure, including the relationship between the civil and 
criminal courts (italics ours). 
 
The Justice Committee Call for Evidence seeks comment on a number of areas.  
Relationships Scotland would like to comment on Judicial specialisation in particular, 
and take this opportunity to comment, also, on the role of mediation in relation to 
family cases, as was identified in the Scottish Civil Courts Review (italics above). 

 
2. Judicial Specialisation – Relationships Scotland welcomes a move towards 
greater specialisation, particularly for family work, and believes that this will benefit 
applicants seeking justice in family matters.  It is acknowledged that it may not be 
feasible to have a specialist family sheriff in every court but where this is possible we 
believe it would serve the public better.  
 
3. Mediation - It has been noted in the Policy Memorandum accompanying the 
proposed Bill (Sections 226 to 229) that the Review report recommended that Court 
rules be introduced which would ‘encourage, but not compel’ parties to seek to 
resolve their dispute by mediation or Alternative Dispute Resolution (ADR) prior to 
raising a court action, and that this has been accommodated in the Bill. 
 
4. Relationships Scotland acknowledges the support and encouragement that 
the Scottish Government already gives to mediation and the use of ADR where 
appropriate, but believes that additional action is required to secure a step change in 
the uptake of mediation for family actions. 
 
5. There has been a rule of court referral to mediation in Scotland (Sheriff Court 
Rule 33.22) for family actions since 1996.  Relationships Scotland’s Family 
Mediation services have been helping families to resolve disputes arising from 
separation or divorce since 1984.  We currently mediate over 2000 cases per year.  
There are about 10,000 divorces each year in Scotland, and an unknown but likely 
equivalent number of separations leading to around 18,000 family law actions per 
year.  Many more people could be helped to avoid the acrimonious and adversarial 
court process by being encouraged to find out more about family mediation as early 
in the process as possible. 
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6. Relationships Scotland is asking the Scottish Government to build on the 
support that they have provided to date and to take the next step in ensuring greater 
understanding and proper consideration of alternative methods of resolving disputes, 
particularly for family cases where an on-going parenting relationship is needed for 
the sake of the children. 
 
7. Relationships Scotland would like to see the introduction of mandatory 
information meetings with a mediator, to find out more about the mediation process 
and how it might help, prior to hearing a family case in court.  There would be no 
compulsion to mediate, only to find out more about the options available for resolving 
disputes.  We believe this would deliver a step change in the use of family mediation, 
resulting in better outcomes for children and families. This would also deliver a 
significant saving to the Scottish Court system and the Scottish legal aid bill. 
 
8. We recognise that there are some cases where mediation is not appropriate, 
for example when domestic abuse is an issue, and processes would be set up to 
respond to that appropriately.  We also appreciate that there needs to be confidence 
in the competency and professionalism of the mediators.  We are fortunate in 
Scotland in already having a system in place to ensure that mediators are trained, 
assessed and working appropriately.  The Lord President of the Court of Session 
approves organisations to accredit mediators for the purposes of the Civil Evidence 
(Family Mediation) Scotland Act 1995 and there are rigorous procedures in place to 
ensure standards are maintained.  Relationships Scotland family mediators, of which 
there are about 80 working across the country, are all professionally trained and our 
current course has been credit rated by Napier University at SCQF level 9.  Our 
mediators are required to undertake a minimum number of hours of casework per 
year. They are also required to participate in clinical supervision and on-going 
training (Continuing Professional Development) in order to remain on the Register of 
practicing mediators within the network. Mediators work to the Relationships 
Scotland Code of Professional Conduct for Family Mediators and to a number to 
National and local policies including those relating to equality, safety and protection.  
Relationships Scotland’s National Office reports annually to the Lord President’s 
office and participates in a three yearly approval process as an organization 
approved to accredit mediators.   
 
9. Relationships Scotland already has a process in place to assess, manage and 
monitor risks, including those arising from domestic abuse and child protection 
concerns.  Parties are all offered an initial separate intake meeting with a trained 
worker where issues are explored and the appropriateness of mediation is 
discussed.  There is no requirement to proceed to mediation.  Where it is decided 
that mediation is not appropriate the mediation service assumes responsibility for the 
decision and informs any referring agencies, including the court.  Parties are 
supported to make contact with other agencies that can help.  
 
10. 15% of Relationships Scotland’s mediation cases are currently referred from 
the courts.  Practice varies throughout the country, however, with some sheriffs 
choosing to use the rule of court referral (33.22) and others not.  In one area 40% of 
cases are referred from the court, in others it is nearer 2%.  If it became standard 
practice that all sheriffs would refer parties to consider family mediation it is likely 
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that this option would be investigated earlier in the legal process, leading to fewer 
family actions and better outcomes for families.       
 
11. By referring family cases to Relationships Scotland services parties are also 
able to explore other support services that might help, for example relationship 
counselling and child contact centres.  Parents often find that using a child contact 
centre is a stepping stone to establishing contact with a non-resident parent and they 
can subsequently make their own arrangements without reverting to the courts.  23% 
of Relationships Scotland’s child contact centre cases are currently referred from the 
courts. 
 
12. In Section 229 of the Policy Memorandum it is noted that respondents to the 
consultation felt that ADR ‘should not be compulsory or mandatory and/or that there 
should not be sanctions to compel individuals to make use of ADR’.  Relationships 
Scotland agrees that there should not be compulsion to make use of ADR, but that 
some level of compulsion to find out about it, and perhaps other services, in order to 
make an informed choice would be of significant benefit. 
 
13. Stuart Valentine, Chief Executive of Relationships Scotland has recently 
written on this subject and his article, published in the Scotsman in Feb 2014, is 
included in Appendix 1 for reference. 
 
Stuart Valentine, 
Chief Executive 
Relationships Scotland 
13 March 2014 
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Appendix 1 – Mandatory Mediation for Scotland?   
 
Article published in the Scotsman, 12 Feb 2014 and a similar article to be published 
in the Children in Scotland magazine in March 2014. 
 
Stuart Valentine, Chief Executive of Relationships Scotland, presents the case for 
some level of automatic compulsion from the Scottish Courts system to be 
introduced to increase the use of family mediation.  

 There are 10,000 divorces each year in Scotland, with an annual total of 
around 18,000 family law actions. 45% of all separating couples, whether 
married or not, seek the professional help of a solicitor or family mediator.  
 

 Relationships Scotland is the sole voluntary sector provider of family 
mediation in the country. Their local services support over 2,000 people each 
year who are separating to agree the future care of their children.  
 

 It is estimated that around 70% of family mediations end in full or partial 
agreement. 

 
Family mediation helps resolve issues between separating couples more quickly and 
more cheaply than those cases that go through the courts. Family mediators work 
directly with separating partners to improve communication, reduce conflict and to 
help the couple themselves agree on practical, workable arrangements for the future 
care of their children. It is estimated that around 70% of mediations result in an 
agreement being reached.  
 
Mediation is currently receiving high levels of media attention across the UK, The 
Westminster government is currently progressing legislation to require separating 
couples involved in parenting or financial disputes to meet with a mediator prior to 
going to court.  The new Children and Families Bill will, however, only apply to 
England and Wales.  Scotland has a different legal system in the area of family law 
and currently there is no level of automatic compulsion for separating couples to 
consider family mediation. This often leaves court action as the default route for 
many, resulting in longer, more expensive and more damaging disputes between 
separating couples.  
 
No one would dispute that divorce and separation are a challenging process for all 
concerned, and that children are often caught in the middle of a war that is raging 
around them.  Parents often lose their focus on their children as they battle with their 
ex-partner to determine who gets what, and who the children are going to live and 
spend their time with.  
 
Lawyers are the first port of call for many separating couples, and legal advice is 
important.  It can, however, further polarise separating couples as each solicitor acts 
in the best interest of their own client.  By the time the case gets to court accusations 
will often have been made, positions may have become entrenched and conflict will 
have frequently escalated.  
 
There is, however, a better way to resolve disputes, and this has been recognised by 
the Scottish Government and judiciary for some time.  The proposed reforms to the 
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Civil Justice system in Scotland, through the Courts Reform Bill, include the 
increased use of alternative dispute resolution (or ADR) processes including 
mediation, and for a range of issues not just family cases.  There has been a rule of 
court referral to mediation in Scotland (sheriff court rule 33.22) for family actions 
since 1996.  Judges may refer couples to a mediator to encourage them to resolve 
their disputes themselves.  Additionally, the Civil Evidence (Family Mediation) 
(Scotland) Act 1995 ensures that the matters discussed in mediation cannot be used 
as evidence in court, where the mediation has been conducted by a mediator 
accredited to a specified mediation organisation.  This means that people can talk 
more openly in mediation without the concern that what they say will be used against 
them in court.  In Scotland the only two organisations approved to accredit mediators 
for the purposes of this Act are Relationships Scotland and the Law Society of 
Scotland.     
 
But there is still a problem in Scotland.  The level of awareness and understanding 
about family mediation remain low.  Many people haven’t heard about mediation, 
haven’t needed to use a mediator and aren’t sure what the process involves.  When 
crisis hits, many couples will automatically think that their first port of call is to see a 
solicitor. Making it compulsory for couples to see an accredited family mediator 
before going to court, to determine if mediation is right for them, would ensure that 
they had considered all the options open to them.  In Scotland, if introduced, the 
mandatory requirement would be to attend an information meeting where the 
individual’s situation can be explored, the mediation process would be explained, 
and a decision made as to the best option for resolving the dispute – which may or 
may not be mediation.   
 
There are certain situations, for example where there are domestic abuse issues or 
child protection concerns, where mediation would not be appropriate and in such 
cases there would be no requirement for couples to explore the potential of family 
mediation.  Mediation is, essentially, a voluntary process in which people need to be 
prepared to listen, discuss and negotiate.  Compulsory referral to mediation, to find 
out what it is all about, would however shed light on a process that could lead to 
better outcomes for many families. 
 
The UK government is encouraging families in England and Wales to resolve their 
disputes without recall to the court process, wherever possible.  Relationships 
Scotland believes that this is better for children and families.  The Scottish 
government is also supporting families to work together in the best interests of their 
children, however we believe it could go further in ensuring greater understanding 
and proper consideration of alternative methods of resolving disputes.  Mandatory 
meetings with a mediator, to find out more about the mediation process and how it 
might help, prior to hearing a family case in court, would deliver a step change in the 
use of family mediation, resulting in better outcomes for children and families. This 
would also deliver a significant saving to the Scottish Court system and the Scottish 
legal aid bill.            
 
Anyone wanting to find out more about family mediation and the work of 
Relationships Scotland can go to www.relationships-scotland.org.uk  
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Scottish Arbitration Centre 
 

Background to the Centre 
 
1.1 The Centre, established in March 2011, is a non-profit company limited by 
guarantee made up of the Law Society of Scotland, the Faculty of Advocates, the 
Chartered Institute of Arbitrators, the Royal Institute of Chartered Surveyors, and the 
Scottish Ministers. The members have nominated directors and put in seedcorn 
funding, and the Scottish Government has also seconded a member of staff, Andrew 
Mackenzie, to the Centre to be its Chief Executive Officer.  At present, it has ten 
Directors, including Brandon Malone, Chairman of the Board.  Sir David Edward is 
Honorary President of the Centre.  The Centre also has two Honorary Vice 
Presidents, The Hon Lord Dervaird (Professor John Murray QC) and Hew R. 
Dundas.  The Scottish Arbitration Centre also has an independent Arbitral 
Appointments Committee for making arbitral appointments. 
 
1.2 The Centre promotes arbitration, building on the entry into force of the 
Arbitration (Scotland) Act 2010, to the Scottish business community as an effective 
alternative to litigation, and Scotland to the world as a place to conduct international 
arbitration.   
 
Arbitration 
 
2.1 Arbitration, a form of alternative dispute resolution (ADR), is a legal technique 
for the resolution of disputes outside the courts, where the parties to a dispute refer it 
to one or more persons (the "arbitrators" or “arbitral tribunal”) by whose decision (the 
“award”) they agree to be bound.   
 
Advantages of arbitration 
 
2.2 Parties often seek to resolve their disputes through arbitration because of the 
potential advantages over the courts.  Advantages include: 
 

 Unlike in court, parties can select an arbitrator with an appropriate degree of 
expertise. 

 Arbitration is often faster than litigation in court. 
 Arbitration can be cheaper and more flexible, and, if desired, less formal than 

court. 
 Unlike court rulings, arbitration proceedings and arbitral awards are 

confidential.  
 Unlike in court, there are very limited avenues for appeal of an arbitral award, 

which limits the duration of the dispute and any associated liability. 
 Due to the provisions of the New York Convention 1958, arbitral awards are 

generally easier to enforce in other nations than court judgments. 
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Advantages of Scottish arbitration 
 
2.3 The Scottish courts have always recognised the right of parties to agree to 
exclude the jurisdiction of the courts to inquire into the merits of their disputes and 
instead to refer any disputes to arbitration.   
 
2.4 Scotland has new legislation which reforms and modernises its law of 
arbitration.  Indeed, some commentators have pointed out that the Arbitration 
(Scotland) Act 2010 (“the Scottish Act”) offers a number of improvements on the 
Arbitration Act 1996 (“the English Act”), which applies to the rest of the UK.  For 
example, few other legislatures in the world have made clear that arbitration is 
usually a confidential business.  Confidentiality is of course one of the attractions of 
arbitration to parties whose dispute is commercially sensitive.  Where a party to an 
arbitration suffers loss as a result of another party breaching the duty of 
confidentiality, the aggrieved party can bring an action for damages.  Furthermore, 
unlike anywhere else, the anonymity provisions ensure that where there is an appeal 
to the Court parties can request that their names do not appear on the decision.  
Indeed, Lord Glennie has gone further, opining that words could be redacted if they 
might given away the identity of the parties or, in certain cases, judgements may not 
be published at all.   
 
Courts Reform (Scotland) Bill 
 
3.1 Sections 96 and 97 of the Bill as Introduced provide that the Court may make 
rules of court for or about the procedure and practice to be followed in proceedings 
in the Court and any matter incidental or ancillary to such proceedings.  This power 
includes power to make provision for or about avoiding the need for, or mitigating the 
length and complexity of, such proceedings, including encouraging settlement of 
disputes and the use of alternative dispute resolution procedures.   
  
3.2 We have concerns that this does not go far enough.  Indeed, it may be the 
case that no such rules will actually be made by the Court.  Even if such rules are 
made there is no guarantee that they will provide for our proposed integration of 
ADR. 
 
Integrating alternative dispute resolution into the civil justice system  
 
4.1 The Centre considers that ADR should not only be encouraged and promoted 
by the Court, in appropriate cases, but should be an option provided to users of a 
modern civil justice system.   
 
4.2 The Report of the Scottish Civil Courts Review in 2009 made few 
recommendations relating to ADR.  However, in 2011 the Civil Justice Advisory 
Group, chaired by the Rt Hon Lord Coulsfield, which re-convened to consider the 
Report of the Scottish Civil Courts Review, published its final report and 
recommendations.  Lord Coulsfield went much further than Lord Gill, proposing more 
radical access to justice reforms, looking beyond the courts and emphasising greater 
use of ADR.  He raised the concept of the „multi-door courthouse‟ approach and said 
such “„triage‟ could best operate if the different dispute resolution processes 
available were better integrated” into the civil justice system.   
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4.3 The Centre, along with Citizens Advice Scotland; Money Advice Scotland; 
the Scottish Mediation Network; and Which?, share Lord Coulsfield‟s vision.   
 
4.4 There are various forms of dispute resolution, including litigation.  It would not 
be appropriate for Scottish Court Service to work to keep disputes out of court, as 
suggested in its consultation on court closures, because litigation can be the most 
appropriate method for dealing with certain disputes.  Nevertheless, there should be 
a move away from the current default position of litigating.  Greater use of arbitration 
and mediation should be encouraged, so potential court users should be made 
aware of these alternatives to litigation.  ADR should not be introduced as a 
compulsory step before proof is allowed.  Parties should simply be provided with 
options before reaching the court.  These ADR services could be facilitated by the 
Scottish Court Service directly or contracted out to the private sector.  Therefore, a 
system must be devised. 
 
4.5 A system must ensure that parties have the relevant information and advice to 
make a decision on the most appropriate dispute resolution method for their 
particular circumstances.  The Scottish Government or Scottish Court Service should 
have a website with the relevant factual information with links to advice services, 
including Citizens Advice Scotland and local Bureaux; the Law Society of Scotland; 
and the Faculty of Advocates.   
 
4.6 A centralised system should also be considered for initial case management.  
In other words, once a party has opted for a particular form of dispute resolution they 
confirm this with Scottish Court Service.  That central unit would then inform the local 
court or ADR practitioner, who would in turn deal direct with the parties.  The system 
should be electronic where possible. 
 
4.7 Mediation is an obvious ADR option to integrate into the civil justice system.  
This could be face-to-face, video, or telephone mediation.  Each type would involve 
difference timeframes and associated fees, as opting for non-face-to-face mediation 
would save time and travel and accommodation costs.  As noted above, this could 
be facilitated by the Scottish Court Service directly or contracted out to the private 
sector.   
 
4.8 Arbitration could also be built into the civil justice system.  It could involve a 
face-to-face, video, or telephone hearing or be decided upon without a hearing 
following the submission of papers (preferably in the form of online dispute resolution 
(ODR)).  Each type would involve difference timeframes and associated fees, as 
opting for a paper based decision would save time and travel and accommodation 
costs.  To ensure the advantages of Scottish arbitration, such as confidentiality and 
flexibility, this would likely have to be facilitated by the private sector.   
 
4.9 There should also be more collaboration between Scottish Court Service and 
other public bodies, such as health boards, local authorities and community councils.  
More should be done to share facilities with other organisations.  This will be 
especially important in remote parts of Scotland, where the shutting of some courts 
will lead to parties travelling even further to court.  As noted above, ADR can be 
dealt with in less formal surroundings, so where hearings were required the arbitrator 
or mediator could meet the parties in the most appropriate location at a time that 
suits the parties.  For example, this could be in an appropriate local authority 
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building.  Further investment in both the equipment and technology is required, and 
also in the arrangements for supporting the smooth technical operation of the 
system.  It would allow the pulling of resources, such as joint funded video 
conferencing facilities and agreements on the sharing of accommodation.   
 
4.10 The integration of arbitration into the civil justice system would encourage a 
more flexible approach to dispute resolution, including the prospect of paper 
based/online decisions without hassle and expense of court hearings.  Of course, 
should face-to-face hearings be required, the arbitrator (public or private sector) 
could hold the arbitration in the most suitable place for the parties, which is unlikely 
to be in the court.  Of course, it would be hoped that many such cases could be dealt 
with by telephone or video conferencing or under a paper based/online system.  
Again, such a system could be managed centrally.  The arbitrators or mediators 
could be based within such a service or, if contracted out to the private sector, might 
be based in their own homes or offices for telephone or online dispute resolution.  
Online or telephone dispute resolution might mean many users never need to leave 
their home to have their dispute resolved.    
 
4.11 The establishment of such systems would require initial investment, but would 
reduce the burden on the courts and the judiciary so may result in a longer term cost 
saving, especially if telephone and online schemes are devised.  Incentives for using 
alternatives to litigation may also assist, such as increased fees for litigation. 
 
Conclusion 
 
5.1 Like Lord Coulsfield, the Centre considers that alternative dispute resolution 
(ADR) should not only be encouraged and promoted by the Court, in appropriate 
cases, but should be an option provided to users of a modern civil justice system.  
This is supported by Citizens Advice Scotland; Money Advice Scotland; the 
Scottish Mediation Network; and Which?.  Arbitration and mediation schemes 
should be built into the civil justice system, enhancing access to justice and user 
choice.  ADR can be dealt with in less formal surroundings, reducing the burden on 
court buildings, so where hearings were required the arbitrator or mediator could 
meet the parties in the most appropriate location at a time that suits the parties.  Of 
course, it would be hoped that many such cases could be dealt with by telephone or 
video conferencing or under a paper based/online system and such a system could 
be managed centrally.  Such alternatives and the use of online and telephone 
dispute resolution are more important than ever given recent court closures.   
 
5.2 Sections 96 and 97 of the Bill as Introduced provide that the Court may make 
rules of court encouraging the use of alternative dispute resolution procedures.  
However, we have concerns that this does not go far enough.  Indeed, it may be the 
case that no such rules will actually be made by the Court.  Even if such rules are 
made there is no guarantee that they will provide for our proposed integration of 
ADR.  To not consider integration of ADR into the court system would be missed 
opportunity for enhanced access to justice.    
 
Scottish Arbitration Centre 
5 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Scottish Children’s Reporter Administration 
 
Background 
 
The Children's Hearings System is Scotland’s distinct system of child protection and 
youth justice. Among its fundamental principles are: 

 whether concerns relate to their welfare or behaviour, the needs of children or 
young people in trouble should be met through a single holistic and integrated 
system  

 a preventative approach, involving early identification and diagnosis of 
problems, is essential  

 the welfare of the child remains at the centre of all decision making and the 
child’s best interests are paramount throughout 

 the child’s engagement and participation is crucial to good decision making  
 
SCRA operates the Reporter service which sits at the heart of the system. SCRA 
employs Children's Reporters who are located throughout Scotland, working in close 
partnership with panel members and other professionals such as social work, 
education, the police, the health service and the courts system. 
 
SCRA’s vision is that vulnerable children and young people in Scotland are safe, 
protected and offered positive futures. We will seek to achieve this by adhering to the 
following key values:  

 The voice of the child must be heard 
 Our hopes and dreams for the children of Scotland are what unite us 
 Children and young people’s experiences and opinions guide us 
 We are approachable and open 
 We bring the best of the past with us into the future to meet new challenges.  

 
Response 
Our response will be focused on two key elements of the Bill. Firstly, the proposal to 
transfer jurisdiction for children’s hearings court business to the new post of 
summary sheriffs and secondly, the proposals in section 120 which provide for the 
administrative support for the Scottish Tribunals, and any other tribunal that Minsters 
may specify, to be transferred to the Scottish Courts Service.   
 
Summary Sheriffs  
 
We consider that the creation of the office of summary sheriff has the potential to 
drive real improvements in the delivery of justice. However, we also have a number 
of concerns about the practicalities of such a change, and what is necessary to 
ensure that those potential improvements will actually be realised. In our response to 
the Scottish Government’s consultation on the draft Bill, we identified a number of 
requirements that the summary sheriff role would have to meet in order for us to be 
able to support it. Those considerations still stand.  
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We consider that, in order to be effective, summary sheriffs would need to be: 
 Capable of highly effective case management, both in terms of their own 

skillset and having sufficient authority within the courts structure  
 Available in sufficient numbers across Scotland to ensure proper access to 

justice and the timeous allocation and hearing of cases in  both large urban, 
and smaller rural, courts  

 Genuinely interested, engaged and experienced in the specialist areas of law 
for which they would be responsible 

 Effectively quality-assured, both in terms of recruitment, appointment and 
ongoing performance 

 
Background and Context – Proofs and Appeals 
 
If the child and/or their relevant persons do not accept some or all of the grounds for 
referral which form the basis of the Children's Hearing, or the child does not 
understand the grounds, the Children's Hearing may direct the Reporter to apply to 
the Sheriff to establish the grounds for referral. Overall, 3,655 applications were 
concluded in 2012/13 and 89.8% were held to be established by the Sheriff.  
 
We have seen over recent years a pattern of proofs, where evidence is led, 
becoming increasingly complex and lengthy with more reference to European case 
law and the ECHR on issues such as contact and procedural fairness. We expect 
this pattern to continue. Furthermore, Reporters are increasingly dealing with proofs 
that last several weeks or more in relation to issues such as child sexual abuse, 
domestic violence and neglect. To characterise these kinds of cases as “routine”, 
“less complex” or low value” would be a fundamental misunderstanding. We certainly 
doubt whether Sheriffs regard them as such.  
 
Children and/or their relevant persons can appeal to the Sheriff against decisions 
made by Children's Hearings. In 2012/13, appeals were made about 792 children. At 
appeal, 67% of the Hearings' decisions were upheld by the Sheriff. We expect the 
numbers of appeals to increase over the next few years for the reasons outlined 
below.  
 
The Children’s Hearings (Scotland) Act 2011 came into force on 24 June 2013. One 
of the impacts of the new legislation has been an increase in children’s hearings 
court business, as the Act introduces new appeal rights, as well as new grounds for 
referral and legal processes which continue to be tested in court. The Act also 
results in an increase of court business with very tight timescales attached. For 
example, appeals from decisions of Pre-Hearing Panels to deem or not to deem 
someone a Relevant Person need to be heard and disposed within seven days, 
while other appeal rights have three day timescales attached. This is likely to add to 
the pressure of business on the courts and will present challenges around the 
management of cases. 
 
Management of cases  
 
We are aware that in some court areas there are currently considerable delays to 
children’s hearings court cases including particular problems with scheduling proofs 
and appeals. Such delays can have a significant impact on children and families, 
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resulting in increased pressure and distress. It can also mean that sometimes 
children have to remain subject to what ought to be short-term emergency measures 
for a considerable length of time, with all the uncertainty that entails. Even relatively 
short delays can be significant in the life of a child.  
 
We would strongly argue that there is a need therefore for children’s hearings cases 
to be prioritised and dealt with expeditiously so that impacts on children can be 
minimised. The need for prompt decision making is increasingly being recognised via 
Scottish Government policy for Looked After Children and the Early Years. It would 
be helpful therefore if this Bill could support the policy drive by placing the need to 
proactively manage cases and reduce delays and adjournments at the forefront of 
any new judicial role. We welcome therefore sections 96 and 97 which empower the 
Court of Session to make rules in relation to effective case management.  
 
In relation to the criticality of good case management, we would draw attention to the 
Practice Note recently issued by the Sheriff Principal for Glasgow and Strathkelvin. It 
recognises the special status of children’s hearings proceedings, which “…concern 
children who appear to be vulnerable and may be in need of compulsory supervision. 
It is vital in the interests of the child that such referral proceedings are conducted and 
concluded as fairly, efficiently and expeditiously as possible”.  
 
The Practice Note provides for a three step approach which promotes active case 
management at an early stage by a group of five sheriffs who have particular 
expertise and knowledge of the hearings system, relevant statute and case law 
(including European case law). We are hopeful that this approach, developed in 
partnership between SCRA and the Sheriff Principal’s office, will reduce delays and 
adjournments. Its effectiveness does however depend on sufficient numbers of 
sufficiently expert sheriffs to make it work.   
 
Numbers  
 
In light of the above, we are concerned therefore that the proposals seem to 
envisage a limited number of summary sheriffs (which would, we imagine, include 
even fewer who would be specialists in children’s hearings or family law 
proceedings). As noted above, delays are a serious concern in relation to children’s 
hearings court proceedings and if the summary sheriff role is to have a meaningful 
impact, there would need to be sufficient numbers across the country who specialise 
in children’s hearings/family business to enable cases to be allocated, managed and 
heard expeditiously. We note that the Policy Memorandum states that it is 
anticipated: “there will be a specialist sheriff in the categories of personal injury and 
family cases in all sheriffdoms”. However it is unclear whether this would be a 
summary sheriff or a sheriff and we are concerned that paragraph 74 suggests that it 
is envisaged that parties (which includes children and families) would potentially 
have to travel significant distances to access a specialist sheriff. We would welcome 
some reassurance from the Scottish Government on this point.  
 
Jurisdiction and complexity 
 
We note the suggestion that children’s hearings court business should be shared in 
terms of jurisdiction between the Sheriff and the summary Sheriff. We question 
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whether this arrangement suggests that the summary Sheriff would not be 
considered capable of hearing “complex” cases. Paragraph 35 of the Policy 
Memorandum which states that “It is accepted that low value cases, or those that 
may appear straightforward, can give rise to a complex or novel point of law, but this 
can be catered for by having a system for remitting such cases to a higher court” 
seems to reinforce this point.   
 
 We would argue strongly that children’s hearings court proceedings are by no 
means always routine and straightforward – they can be extremely challenging to 
hear and decide. It may be that a case raises a particularly complex point of law (and 
one of the recent rends within the hearings system is the increasing influence of 
European case law) or it may be that the complexity lies more in the need to 
carefully manage the case. We note therefore the proposal that the Sheriff Principal 
would allocate cases either to a sheriff or summary sheriff based on their complexity 
and that cases could be transferred to a sheriff if they turned out to be more complex 
than first apparent. It will be critical for procedures to be put in place that minimise 
the delay such a transfer might involve and for similar reasons, there will need to be 
clear and widely understood criteria for parties to make an application for transfer.  
 
We would perhaps draw a distinction between non-contested court business, which 
represents a significant portion of the cases that go to proof or appeal (around 80%), 
and those in which evidence is heard. Even if this distinction is drawn, the benefits 
that strong case management can bring include restricting the scope of cases in 
which evidence is heard, or even ensuring that some cases that would otherwise 
have progressed can be resolved at an earlier stage.  
 
Section 120 
 
Section 120 allows Ministers by secondary legislation to transfer the responsibility for 
administration of any tribunal to the Scottish Courts Service. However, we doubt 
whether a centralised generic support structure could fully meet the needs of the 
Children’s Hearings System. The Policy Memorandum defines “administrative 
support” in terms of “…property, services, officers and staff”, while the Delegated 
Powers Memorandum describes this as merely “an operational and administrative 
matter”. We believe that this completely underplays the importance to tribunal 
members of an administrative support structure which meets their specialised needs 
and requirements. This is especially evident in the context of the Children’s Hearings 
System, which is fundamentally different in character and structure from any other 
Scottish tribunal. We find it hard to imagine how a centralised more generic support 
structure would deliver anything other than a diminished, less specialised service to 
Panel Members.  
 
Secondly, we note that such orders would be made by means of the affirmative 
procedure. While we are not aware of any immediate plans to make such an order in 
relation to the Hearings System, given the significant changes that would be involved 
in such a move, and our very serious concerns about whether a homogenous 
administrative structure is able to provide the kind of support required, we would 
strongly argue that the super-affirmative procedure is necessary.  
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Conclusion 
 
The creation of the office of summary sheriff offers genuine opportunities to respond 
to some of the challenges around expeditious and effective disposal of children’s 
hearings court proceedings. However, there needs to be reassurance around some 
of the issues we have outlined above. If not, then there is a risk that the Bill will 
simply create further problems and delays. In relation to section 120, we believe, at 
the minimum, that any order to bring the administrative support of another tribunal 
within the ambit of the SCTS should be subject to the super-affirmative procedure to 
ensure the appropriate levels of Parliamentary scrutiny.  
 
SCRA 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Scottish Civil Justice Council 
 
The SCJC welcomes the opportunity to provide evidence to the Justice Committee on 
the implications of the Courts Reform (Sc) Bill 2014 (“the Bill”).  The SCJC was 
established in May 2013 and met for the first time in June 2013.  As such, it did not 
respond to the Scottish Government’s consultation on the draft Bill.   
 
As many of the Bill provisions will require court rules for their implementation, the SCJC, 
which has responsibility for preparing draft rules of procedure for the Scottish civil 
courts, will be one of the key delivery bodies in this landmark programme of civil courts 
reform in Scotland.  The SCJC notes that the Scottish Government’s rationale for 
establishing the SCJC prior to bringing legislative proposals for courts reform to the 
Scottish Parliament was to allow the SCJC to make the necessary preparations to 
enable the early implementation of civil courts reform.   
 
In light of all of this, the evidence provided by the SCJC focusses on matters relevant to 
implementation, the SCJC’s role and the provisions in the Bill relating to the Court of 
Session’s (“the Court”) rule-making powers in respect of the Scottish civil courts.  In 
particular, the SCJC has considered whether the rule-making powers are drawn broadly 
enough to enable implementation of the Bill and the Scottish Civil Courts Review 
recommendations.   
 
Determining the value of a claim - sections 39 (Exclusive competence) and 70 
(Simple procedure) 
 
Rules will be required in respect of the proposed increase in the privative limit (renamed 
in the Bill as the “exclusive competence”) of the sheriff court and in respect of the new 
simplified procedure for claims of value of £5,000 or less. In particular, rules will need to 
make provision as to how the value of a claim should be calculated. The SCJC is 
content that the Bill contains sufficient rule-making powers in this respect.  
 
Simple procedure - section 72 (Rule-making: matters to be taken into 
consideration) 
 
The Bill makes specific provision in relation to the Court’s power to make rules relating 
to the simple procedure, specifying that the power must be exercised with a view to 
ensuring, among other things, that the sheriff hearing a simple procedure case may 
assist parties in reaching a settlement (including negotiating with parties) and may 
adopt a procedure appropriate to the particular circumstances of a case.   
 
The SCJC must, in carrying out its functions, have regard to the principle that “rules 
relating to practice and procedure should be as clear and easy to understand as 
possible” and that methods of resolving disputes which do not involve the courts should, 
where appropriate, be promoted” (section 2(3)(b) and (d) of the Scottish Civil Justice 
Council and Criminal Legal Assistance Act 2013 (“the 2013 Act”)).  The SCJC considers 
that these principles are well reflected in section 72 and it is supportive of the Review 
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recommendation that the proposed summary sheriff should take a more interventionist 
approach.  The SCJC welcomes the Bill provisions in this regard.   
 
Simple procedure - section 73 (Service of documents)) 
 
The SCJC considers that the power to be conferred on the Court to make rules 
providing that the sheriff clerk may effect service of documents on behalf of parties in a 
simple procedure case is useful.  It is derived from similar provisions in the Sheriff 
Courts (Sc) Act 1971 relating to small claims. 
 
Lay representation – section 94 (Lay representation: supplementary provision) 
 
Section 94(1) provides that the Court may make provision in the rules in relation to 
granting permission for lay representatives to conduct proceedings on behalf of non-
natural persons (e.g. companies).  The proposed power is consistent with the existing 
powers of the Court to make rules in relation to lay representation by natural persons 
(by virtue of section 5A of the Court of Session Act 1988 (“the 1988 Act”)).  The SCJC 
considers these powers are a necessary complement to the provisions enabling lay 
representation for such parties, as there is a need to ensure procedures can be adapted 
in line with changing circumstances.   
 
Rules of procedure in the Court of Session and the sheriff court - sections 96 
(Power to regulate procedure etc. in the Court of Session) and 97(1) (Power to 
regulate procedure, etc. in sheriff court and Sheriff Appeal Court) 
 
The SCJC has considered whether the general rule-making powers contained at 
section 96 and 97 are sufficient to enable implementation of the Bill and the 
recommendations of the Scottish Civil Courts Review.   
 
The SCJC considers it essential that management of litigation transfers to the courts, 
and that judges and the judicial system take a proactive stance in managing the 
progression of cases through the courts.  It considers that sections 96 and 97 will 
enable this.  In particular, new section 5(2)(b) of the 1988 Act and section 97(2)(b), 
(which will enable the Court to make rules encouraging settlement of disputes and the 
use of alternative methods of dispute resolution, and in relation to pre-litigation 
behaviour by parties) will support implementation of civil courts reform.  Under those 
provisions, pre-action protocols, for example, could be made compulsory – a matter 
which is currently being considered by the SCJC’s Personal Injury Committee.   
 
The SCJC welcomes the inclusion of new section 5(2)(c) and (d) of the 1988 Act and 
section 97(2)(c) and (d), which clarify that rules may provide for the use of technology in 
proceedings and for the simplification of proceedings.   
 
Being of the view that ensuring adherence to the rules will be critical to the success of 
the procedural reforms the SCJC is tasked with delivering, the provisions at new section 
5(2)(i) of the 1988 Act and section 97(2)(i), which make it clear that the Court may make 
rules in relation to the steps which may be taken where there has been an abuse of 
process, are particularly welcome.  
 
The SCCR recommended that the common law system of judicial tenders should be 
replaced by a rule regulating the making of formal offers by any party and specifying the 
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detail of the rules. The Court of Session’s rule-making powers as they stand do not 
currently extend to the regulation of offers as recommended by the SCCR.1  It is not 
clear whether section 5(2) of the 1988 Act, as amended by the Bill, would enable such 
provision to be made by court rules and the SCJC would be grateful for the Scottish 
Government’s views in this regard. 
 
The SCJC considers that these provisions are in keeping with the guiding principles it 
must have regard to when carrying out its functions under the 2013 Act.  
 
Power to regulate fees - Sections 98 (Power to regulate fees in the Court of 
Session) and 99(1) (Power to regulate fees in the sheriff court and the Sheriff 
Appeal Court) 
 
Sheriff Principal Taylor has recommended that “the SCJC form a sub-committee to deal 
with the level of fees for litigation which may be recovered as expenses.” 
(Recommendation 14). These fees instruments are currently prepared by the Lord 
President’s Advisory Committee (LPAC) before being submitted to the Court for 
approval.  We consider that to be able to properly fulfill its statutory function to “keep the 
civil justice system under review” (subsection 2(1) of the 2013 Act), the SCJC should 
have responsibility for the preparation of fees instruments.  However, it is considered 
that there is a question as to whether the SCJC’s statutory functions extend to the 
preparation of fees instruments. The SCJC is therefore of the view that primary 
legislation would be desirable, if not necessary, to give full effect to 
Recommendation 14.   
 
The SCJC believes that the reform of legal expenses is a necessary complement to 
courts reform and as such that consideration should be given to Sheriff Principal 
Taylor’s recommendations as a matter of priority, as part of a consistent and coherent 
package of reform. It is therefore of the view that it would be helpful if the question of 
the SCJC’s functions in relation to the preparation of fees instruments were to be put 
beyond doubt in primary legislation and it is considered that the Bill provides an 
opportunity to do that. This would allow it to begin work in this regard in early course.  
 
The SCJC considers that detailed consideration is required in respect of any 
implementation of the remaining Taylor recommendations. The Costs and Funding 
Committee of the SCJC is currently working with others, including the Scottish 
Government and LPAC, to identify where responsibility of different aspects of the Taylor 
recommendations lies, in particular as to which of them might be capable of being 
carried forward through rules of court and which might require primary legislation.   The 
SCJC notes that the Bill does not allow the Court to regulate the fees of advocates, and 
this reflects the current position that generally speaking the Court does not regulate 
advocates’ fees. However, the Bill proposes to give the Scottish Ministers power, by 
order, to extend the Court's powers to regulate fees to persons beyond those specified 
within the Bill.  The SCJC suggests that this is a matter which the Scottish Government 
will require to consider.  
 

                                                        
1 Chapter 34A (Pursuers’ Offers) was introduced in 1996 following the Cullen Review of Outer House 
Business in 1995.  In Taylor v. Marshalls Food Group Ltd (No. 2) 1998 S.C. 841 (First Div.), the provision 
in Rule 34A.6 for the pursuer to be entitled on beating his own offer to a sum equal to the taxed 
expenses, was held to be ultra vires and the Chapter was subsequently revoked. 
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Appeals - section 109 (Appeals: granting of leave and assessment of grounds of 
appeal) 
 
The SCJC has considered the powers (as proposed by section 109 of the Bill, inserting 
new section 31A into the 1988 Act) of the Court to make rules for a single judge of the 
Inner House to grant leave or permission to appeal and for a single judge to assess the 
grounds of appeal.  It considers that the matters that any rules must make provision for 
(specified at new section 31A(3)(a) of the 1988 Act) are appropriate.   
 
Modification of the 2013 Act - Schedule 4, paragraph 18 
 
The SCJC notes the amendments to the 2013 Act to bring civil proceedings in the 
Sheriff Appeal Court within the SCJC’s remit. 
 
Scottish Civil Justice Council 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Scottish Criminal Cases Review Commission 
 
1.0 Introduction 
 
1.1 The Scottish Criminal Cases Review Commission is grateful for the opportunity 
to respond to the call for evidence on the Courts Reform (Scotland) Bill. The 
Commission intends to restrict its comments to the provisions of the Bill most likely to 
impact directly upon its business, which is to say those pertaining to judicial review in 
Part 3, Chapter 2 and those relating to Commission referrals in Part 5, paragraph 115. 
The Commission has no corporate position in relation to the remaining provisions. 
 
2.  Judicial Review 
 
2.1  The Commission has, in recent years, found itself responding to an increasing 
volume of petitions for judicial review. Whilst the petitioner is, in the majority of such 
actions, reliant upon funding from the Scottish Legal Aid Board, this is not invariably the 
case. The decision as to whether or not to refer a case to the High Court is frequently, 
for the subject of the relevant criminal conviction, emotive. The Commission has in the 
recent past found itself responding to a number of poorly conceived judicial review 
actions, at a considerable cost to the public purse. It appears to the Commission likely 
that, had it been in force, the newly proposed provision requiring leave from the court 
could have saved tens of thousands of pounds in legal fees in the most recent financial 
year. 
 
2.2 The test proposed in the bill appears to the Commission to be fit for the purpose 
of filtering out unmeritorious cases. The Commission agrees that the court should be 
permitted to grant leave on a restricted basis where applicable. This will, in the 

assume a particular significance where the petitioner is acting as party litigant. In turn, 
this is likely to reduce the cost and complexity of judicial review proceedings.  
 
3. Commission Referrals 
 
3.1 The Commission endorses the position in paragraph 115 of the Bill, which 
maintains the current position insofar as it provides that the High Court should be the 
sole route for Commission referrals. The volume of Commission referrals 
(approximately 10 per year, mostly arising from solemn procedure) in comparison with 
standard criminal appeals is low, but the grounds raised can often involve matters of 
complexity or address issues of wider significance for the Criminal Justice system in 
general an alternative providing different routes of referral 
for solemn and summary cases would produce unnecessary complexity and could lead 
to inconsistencies in decision making. 
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SCCRC 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Scottish Legal Aid Board 
 
Introduction 
 
The Board 
1. The Scottish Legal Aid Board (the “Board”) is a non-departmental public body 
established by the Legal Aid (Scotland) Act 1986. The Board is responsible for the 
administration of legal aid in Scotland in terms of the Act and has the general function 
of: 

 securing that legal aid and advice and assistance are available in accordance 
with the Act; 

 administering the Scottish Legal Aid Fund (“the Fund”); and 
 monitoring the availability and accessibility of legal services in Scotland. 

 
2. As a key partner agency in the justice sector, the Board has been involved in the 
work undertaken by Scottish Government prior to the drafting of the Court Reform 
(Scotland) Bill (the “Bill”). Additionally, submissions by the Board on a range of financial 
aspects of the implementation of the bill were included in the Financial Memorandum. 
 
Legal Aid 
 
3. There are several different types of legal aid and several different contexts in 
which one or other form of legal aid may be available. The nature of the legal aid, the 
eligibility criteria can vary from type to type and context to context. The contexts 
basically relate to the type of procedure, and for current purposes they may be broadly 
described as civil, criminal and children’s. 
 
4. The legal aid types are: 
 

I. Advice & Assistance – comes in the general form and a particular form 
known as ABWOR 

(a) General Advice & Assistance 
Legal assistance which covers general work other than 
representation in a court, such as meetings, correspondence 

(b) Assistance by Way of Representation (“ABWOR”) 
Legal aid for representation for certain specified hearings or types 
of case before a court or tribunal for which legal aid is not available.    

II. Legal Aid 
 The main form of legal aid for representation before a court 
 
Response to call for evidence 
 
5. The Board has previously expressed its support for the changes to be brought into 
effect by the Bill. In its response to the Scottish Civil Courts Review and the consultation 
on the proposed Bill, the improvements expected to be achieved for the justice system 
and the public as a result of the changes detailed were welcomed by the Board. We 
continue to support the proposals for change.  
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6. The Board wishes to respond to the following aspects of the Bill. 
 
A Part 1 Sheriff Courts 
 
Specialisation and Summary Sheriffs 
7. We are supportive of changes that will bring about increased specialisation of 
sheriffs including the introduction of summary sheriffs. Particularly in the field of family 
law, but also extending across to other areas of law we consider that specialisation 
along with the development and utilisation of effective rules and resource management 
in the court system will benefit parties and provide savings to the public purse which 
funds a significant proportion of such cases. Many cases, especially where the issues 
involve residence and contact to children, can be long-running and costly with the result 
that already tense situations can become exacerbated as the litigation continues. This is 
unlikely ever to be good for the children at the heart of such disputes.   
 
8. The existing arrangements for handling family cases currently vary considerably 
from court to court.  Some courts operate specialist family courts while others do not.  
The cost of legal assistance for family cases is a matter of concern at a time of 
significant pressure on the civil legal assistance budget as a whole.  A strong proactive 
approach to the running of family cases is needed to ensure that parties are focussed 
on the issues truly in dispute in an action rather than consideration of matters which 
may be of a largely historical nature.  This approach would go some considerable way 
to addressing the concerns about long running disputes articulated by the UK Supreme 
Court in the case NJDB V JEG & ANOTHER.  All possible means of improving the 
system to allow for swifter dispute resolution is welcomed.  
 
9. The Board has seen a substantial increase in the number of grants of civil legal aid 
for family related matters over the past six years with applications increasing by over 
25% in this period.  Of more significance however is the increasing cost of family cases 
over this period.  In 2004/5 expenditure on family cases was £16.3 million while in 
2012/13 expenditure was £23.5 million, an increase of 44%.  Of those costs the highest 
single area of expenditure is in relation to contact cases where, in 2012/13, costs 
amounted to £6.3 million.   
 
10. There is a wide variety of reasons for the increase in expenditure including local 
practices and the specific court processes followed in each case. In addition the 
increasing use of bar reports, psychologist reports and multiple child welfare hearings to 
monitor progress in contact cases rather than taking early decisions on the outcome of 
the proceedings leads to higher levels of expenditure.  In 2012/13 the top 11% most 
expensive paid accounts in family cases accounted for 48% of the total civil legal aid 
expenditure on family cases.  In contact cases £3.8 million was spent on 2,222 
accounts submitted with costs below £6,000 while £2.5 million was spent on 254 
accounts submitted where costs were over £6,000.  In contact cases 39.5% of the total 
expenditure for this work was utilised on just 10% of accounts. 
 
11. As part of the Board’s overall examination of expenditure on publicly funded cases 
we have focused on long-running sheriff court family actions. We have concerns about 
the lengthy processes and procedures used to try to resolve some of the most 
expensive family cases particularly when the issues involved  
 

848



3 
 

  did not appear to be particularly contentious; 
  should not have required substantial amounts of court time to be resolved; and 
  seem unlikely to have taken so long to resolve had the individuals been paying 

privately. 
 
12. We favour changes in the procedures for handling family cases which will 
introduce more robust case management and a very proactive “hands-on” approach to 
actions that could otherwise have the capacity to spiral both in terms of cost and 
duration in proportion to the issues involved in the dispute. A reduction in the cost to 
public funds from expensive family cases could see significant benefits for the Legal Aid 
Fund while also providing swifter resolution of disputes at a proportionate cost. This is 
likely to be to the long term benefit of the families involved in those disputes. 
 
13. A significant portion of the family cases that require to be heard in court use public 
funding. Figures from the Scottish Court Service indicate that in the past two years the 
number of family civil disputes brought before the court has declined.  In contrast to this, 
as detailed in paragraph 8, the number of applications for civil legal aid for family cases 
and the total number of grants for such applications is increasing. The majority of cases 
heard by the courts will have at least one, if not more, party who is in receipt of legal 
aid. 
 
14. Both in family actions, and also in relation to other actions, particularly those 
where there are commonly party litigants, and for that matter lay representatives, we 
consider it important that the procedures, court rules, forms and other components of 
the system that non-lawyers require to engage with are robustly designed to promote 
and ensure effective participation, with the perspective of the full range of users being 
included from the outset. Related to that, in the view of the Board, is a need to ensure 
that summary sheriffs are equipped with not just a clear definition of their role, but 
effective training and ongoing support resources and review mechanisms, all to ensure 
active and effective participation by the parties and case management to best 
advantage. The process for appointment of both specialist and summary sheriffs will no 
doubt ensure appointees have sufficient experience to maximise the respective 
advantages, and once appointed, both summary and specialist sheriffs should be 
deployed with sufficient resources and in a manner, and with rules and procedures, 
which gives full scope for the effective conduct of the range of shrieval work in the most 
cost-effective way. 
 
Jurisdiction and Competence 
15. A reduction in the number of cases brought before the Court of Session will reduce 
costs that may be incurred to the Legal Aid Fund.  In 2012/13 the average cost of a 
publicly funded reparation action in the Court of Session was £30,862 while in the 
sheriff court it was £3,385.  For medical negligence actions in the Court of Session the 
average cost of a publicly funded case was £30,968 while in the sheriff court it was 
£4,157.  Any reduction in the number of reparation and medical negligence actions 
brought before the Court of Session using public funding is likely therefore to bring a 
reduction in cost to the Fund. We will work with the Scottish Government to ensure that 
legal aid fee structures correspond with any additional procedural requirements of the 
Personal Injury Court rules. 
 
16. Another area for reduced costs arises from the fact that cases heard in the sheriff 
court do not attract the automatic use of counsel unlike Court of Session actions.  If it is 
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considered counsel is needed for sheriff court publicly funded cases, an application 
seeking the approval of the Board for such use is required. We will grant sanction where 
it is appropriate. We provide guidance on this issue which is available to the profession 
in our various legal assistance handbooks. Generally before granting sanction for the 
employment of counsel we need to be satisfied that  
 

  the use of counsel is appropriate; 
  that the matter involves issues of novel, complex or unusual aspects of law; 

and/or 
  that there are specific identified features in the case that require the 

involvement of counsel. 
 
17. Many of the higher value claims that will need to be brought before the sheriff 
court could still have significant costs as, depending on the complexities, there may be 
multiple experts involved together with counsel. However, simply because a case has a 
substantial value it does not automatically mean it involves any particular complexities 
while more modest value claims may involve a range of complex issues that would 
justify the employment of counsel.  
 
18. It should be noted that the success rate for publicly funded reparation cases is 
high at around 85%.  Where cases are successful judicial expenses are generally 
sought and accepted rather than payment being made from the Legal Aid Fund.  As 
such the net cost of reparation actions to the public purse is significantly reduced.   
 
B Part Two – Sheriff Appeal Court 
 
19. We have no submission to make in respect of this part of the Bill, although we fully 
support the establishment of the Sheriff Appeal Court, and we have comments under 
the later sections on civil and criminal appeals. We will work with the Scottish 
Government to ensure that the legal aid system, including fee structures, corresponds 
with the new court and its procedures. 
 
C Part Three – Civil Procedure 
 
Sheriff Court - Simple Procedure 
20. It is noted that by virtue of Schedule 4 Part 4 of the Bill, there are provisions in 
relation to excepting certain simple procedure actions from the ambit of legal aid, 
broadly on the basis that currently applies in relation to small claims procedure actions 
currently. 
 
21. With the abolition of both small claim and summary cause as distinct forms of 
procedure, and the approach adopted to the exception of certain forms of simple 
procedure actions (as described in the previous paragraph) it is clear that the intention 
is to leave simple procedure actions that are not within the excepted categories within 
the ambit of civil legal aid. This presumably is an intended equiparation with the current 
summary cause regime where legal aid is available. Presumably such procedure will 
relate principally to actions for payment in respect of sums greater than £3000 and less 
than £5000, as well as actions for recovery of heritable property.    
 
22. As the procedure to be adopted in simple procedure cases has yet to be 
established, the Board would be keen to establish what the intended procedure is in this 
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respect as there will be a corresponding need for the Scottish Government, with the 
input from the Board, to establish an appropriate model for, and rates of, legal aid 
payment in simple procedure actions not excluded from legal aid. 
 
Sheriff Court - Interdicts and jurisdiction 
23. The majority of protective orders appear to work broadly successfully despite 
being Sheriffdom restricted and there is no indication that anything other than a minority 
of interdicts could usefully be susceptible to escalation over a wider area. However, 
giving all sheriffs the power, on cause shown, to grant an interdict over a geographical 
area wider than their own Sheriffdom could be of assistance in certain cases. The 
power to deal with any breach of an extended interdict appears proportionate and could 
assist in the enforcement of certain orders. There is a need for some care in ensuring 
controls both from the perspective of ensuring fairness and access to justice, and 
keeping costs down. Currently a party who fears that their opponent might seek interdict 
can lodge a caveat at the local sheriff court known to have jurisdiction to the effect of 
ensuring a right to be heard before any interim interdict is granted. If the opponent can 
use a neighbouring sheriff court or indeed one far away to try to obtain an interdict the 
caveat system will require all-Scotland application. From the legal aid perspective cost 
effectiveness either for pursuer or defender is unlikely if proceedings are raised other 
than in the local court, and quite apart from any tactical reasons that a party might have 
to raise proceedings other than locally, the Board would be concerned if unnecessary 
cost to the public purse resulted from the additional travel required. 
 
24. The numbers of applications for civil legal aid in relation to protective orders in the 
Court of Session which would have a Scotland wide impact are not substantial. In the 
year 2012/13 there were 13 applications for civil legal aid made in respect of protective 
orders. In the same year 7 such applications were granted. This contrasts with the 842 
applications that were made for protective orders in the sheriff court and the 523 grants 
of civil legal aid that were made in that same year for protective orders.   
 
Court of Session – Judicial Review 
25. The Board welcomes the introduction of the time limit provisions, and the 
requirement for permission to proceed under reference to demonstration of sufficient 
standing and real prospects for success. Quite apart from the benefits to parties and the 
courts, these measures will also improve effectiveness and efficiency in the 
administration of legal aid, and should separately help achieve legal aid savings whilst 
still preserving access to justice, by removing from consideration for legal aid actions 
which it would currently be possible to raise but which would not meet the requirements 
for permission under the system envisaged by the Bill. 
 
26. The Board has previously expressed the view that these changes alone, while 
very welcome, mainly address removal of only one of the two sets of circumstances 
currently giving rise to judicial review actions which might otherwise be avoided. That is 
to say that the provisions of the Bill address filtering out unmeritorious actions.   The 
provisions of the bill do not take the opportunity to offer an effective and efficient way of 
dealing with sets of circumstances where, especially if incentivised or required to do so, 
parties could themselves resolve issues, without the need to go to court at all. In our 
experience there are many decisions (and decision-making processes) which give rise 
to the possibility of judicial review but which are, if conditions permit, incentivise or 
require it, susceptible to resolution between the parties, whether fully or partially. 
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27. In our view, there is a compelling argument to address not just a more effective 
system, but one in which costs, for all concerned, are avoided where possible, and 
controlled, where not. We note the likely or proposed procedure in relation to granting 
permission to proceed will be contained in regulations. We agree that the procedure 
suggested per Para 125 et seq of the Explanatory Notes and  Para 186 of the Policy 
Memorandum to the Bill would be appropriate from a procedural perspective, but we 
think it is imperative to recognise that as soon as that procedure commences, significant 
cost accrues. 
 
28. Looking at the procedure envisaged for the steps up to the decision of the Lord 
Ordinary as to whether permission to proceed is granted, and leaving aside any 
considerations of legal aid, if we understand the intention properly, parties will between 
them certainly incur total legal costs well into four figures, and in relation to anything 
other than straightforward cases, the total costs (over both sides) could easily exceed 
£10,000, even before the point is reached where it is determined by the Lord Ordinary if 
the case will proceed. While it is accepted that if the pursuer is legally aided the legal 
fees payable will be lower, the overall total cost will still be a substantial four figure sum. 
 
29. In our view it is very important that parties potentially heading towards judicial 
review proceedings who might resolve or reduce their issues before the door of the 
court is crossed, are incentivised or required to do so. 
 
30. The Scottish Civil Courts Review noted existence of the pre action protocol system 
in judicial review cases in England and Wales. Although the idea of a pre-action 
protocol contributed to the recommendation in the Review of the introduction of a 
requirement to obtain leave to proceed with a judicial review, which the Bill adopts, for 
the reasons indicated in the preceding paragraphs, a system of pre-action protocols 
should be adopted in addition to the envisaged steps for permission to proceed, 
principally to give proper scope to those disputes or parts of disputes which can or 
might be resolved without the need for any court process, to be resolved pre-court and 
thereby minimizing procedure and very significant expense.  
 
31. In England and Wales the pre-action protocol procedure (“PAP”) is optional and 
not mandatory. As we understand it, failure to follow the PAP does not invalidate any 
application for leave to proceed with judicial review but can have consequences in the 
discretion of the court subsequently as to issues of expenses and case management.  
 
32. In our view these PAP mechanisms are important components in the process.  
The PAP may not itself directly remove unmeritorious applications but it has significant 
scope to remove applications in situations where the dispute is susceptible to resolution 
or partial resolution between the parties themselves. It may however indirectly assist in 
filtering out unmeritorious applications in situations where legal aid is sought in that an 
applicant who does not use the PAP without good justification may be refused legal aid. 
 
33. As well as administering the Scottish Legal Aid Fund, the Board is, in any event, a 
public body making decisions which can potentially be subject to judicial review. The 
increased scope for resolution of challenges pre-court could have a significant saving in 
terms of both resources internally for the Board and cost.  The legal aid arrangements 
do not have a statutory appeals mechanism and parties can take a range of approaches 
to challenging decisions made by the Board.  Some of these can involve recourse to the 
court by parties in circumstances where issues might or would be susceptible to further 
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consideration and discussion to avoid the need for court proceedings or to minimise 
areas of dispute. The incentivised or mandatory use of a pre-action protocol by parties 
challenging Board decisions would be a significant benefit. 
 
34. The use of PAPs would in turn shape consideration of when the three month time 
period starts. That would not be problematic. For example, use could be made of a 
provision that the three month period ran from the date upon which the grounds giving 
rise to the application first arise or the date of conclusion of any PAP, whichever is later. 
 
35. The use of PAPs would also assist in reducing what might otherwise be a 
significant increase in the use, and cost, of legal aid special urgency provisions for 
persons seeking to raise judicial review to comply with the new restricted time period, 
and where insufficient time exists to exhaust other options, e.g. a negotiated resolution. 
 
Lay Representation for Non-natural persons 
36. The Board recognises the issues facing non-natural persons as highlighted by the 
Apollo Engineering case.   
 
37.  The availability of lay representation to non-natural persons may potentially 
increase the presence of non-natural person in court proceedings whether as pursuers 
(initiating more proceedings) or as defenders (with an increased likelihood of defending 
proceedings).  Perhaps more in relation to the situation where the non-natural person is 
pursuer, there is a possibility that where a natural person is the opponent in such 
proceedings, they may make recourse to legal aid, whether for advice under Advice & 
Assistance, or for representation under Civil Legal Aid. 
 
Procedures and Fees 
38. The provision for the regulation of procedure and fees by act of sederunt are 
noted.   In relation to fees of specified categories of persons it is noted that the draft Bill 
which accompanied the original consultation document, included the draft provision that 
both solicitors’ and advocates’ fees would be regulated by act of sederunt. It is noted 
that in the Bill as now framed, the reference to advocates does not appear, and the 
Policy Memorandum explains that the inclusion of advocates would be a departure from 
current practice. The indication that the Scottish Government would wish to deal with 
advocates’ fees separately and possibly as part of the response to Sheriff Taylor’s 
review is also noted. 
 
39. The Board is of the view that the proper and effective management of cost in the 
courts system, in which it has a substantial interest, requires fees and expenses 
incurred by all whose involvement creates a cost, to be much clearer and more 
susceptible to control. 
 
40. It is noted that the fees of solicitors continue to be seen as susceptible to 
regulation by act of sederunt. In the Board’s view, this should logically extend to the 
fees of solicitors incurred while exercising rights of audience in the superior courts.   
That being so, it becomes less clear what any basis for refraining from adopting a 
similar approach to advocates fees might be. Whatever approach is to be taken, the 
Board would wish to express the view that early steps are taken in respect of all 
components which constitute costs in the court processes, to achieve clarity and control 
of costs. 
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Vexatious Litigants 
41. The Board supports proposals to deal appropriately with vexatious litigants.  While 
such individuals may not be able to access public funding for their case as they may not 
meet the statutory tests for civil legal aid of financial eligibility, probable cause and 
reasonableness there is still a significant administrative burden imposed in the 
processing of an application even if it is ultimately refused. If (as is proposed) a 
vexatious litigation order is made in relation to a person, the Board would be able to 
avoid or restrict costs being incurred, whether in relation to any application by that 
person subject to the order, in that they would have difficulty meeting the statutory 
eligibility criteria, or in respect of those who would have been opponents and would 
have had to apply for legal aid, but for the order keeping the matter from getting to 
court. 
 
D Part 4 – Civil Appeals 
 
42. The Board notes the provisions in the Bill in respect of the establishment of the 
Sheriff Appeal Court and the wider changes proposed in relation to the Court of Session 
and Supreme Court.   The view of the Board is that as well as the wide ranging system 
improvements which will result, there will be welcome efficiencies and savings in 
respect of legal aid by the various arrangements suggested. 
 
43. The operation of the Sheriff Appeal Court will be to a large part in procedural rules, 
but could be potential for more effective and cost efficient processes, with concomitant 
savings for the Scottish Legal Aid Fund if there are both sift processes to filter out 
unmeritorious appeals, and fast-track or simplified processes for appeals of a more 
administrative and possibly uncontested nature, e.g. where a party has failed to meet a 
time limit. 
 
E Part 5 – Criminal Appeals 
 
44. In a similar vein to the civil context, the Board considers that the Sheriff Appeal 
Court in criminal appeals will allow significant system-wide improvements and 
efficiencies.   Standing that most criminal business before the courts has legal aid 
involvement to some extent or another, the Board anticipates tangible savings.   
Previously, for the Financial Memorandum, the Board suggested savings of £120,000 
per annum, but there are a number of variables, and the savings could be greater. 
 
F Part 6, 7 & 8 
 
45. We have no submission to make in respect of this part of the Bill other than to say 
that we support the creation of The Scottish Courts and Tribunals Service. 
 
Scottish Legal Aid Board 
18 March 2014 
 

854



1 

Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Scottish Mediation Network 
 
1 Scottish Mediation Network 
1.1 The Scottish Mediation Network (SMN) was established in 1990 with the aims 
of: 

 
 Raising the profile of mediation in Scotland 
 Acting as a professional body for mediators in Scotland 
 Maintaining the Scottish Mediation Register and providing access to 

quality assured mediation services 
 

1.2 SMN is a registered charity in Scotland and a company limited by guarantee. 
It is led by a Board of Trustees, currently chaired by Robin Burley MBE. The Board 
has a wealth of experience in mediation spanning, amongst other areas, family, 
community and employment, with extensive expertise in civil justice and legal 
matters.  
2 Mediation  
2.1 Mediation is a form of alternative dispute resolution (ADR) which involves an 
independent person (the mediator) facilitating a discussion between the parties 
involved in a dispute, to help them to move forward towards a solution that everyone 
can live with. Mediation is an effective alternative to going to court.  

 
2.2 Mediation is:  

 
 Non-judgemental - mediators avoid taking sides, making judgements or 

giving guidance 
 Voluntary – it only takes place if both parties agree 
 Confidential – the information discussed in the negotiations between 

the parties in the course of seeking a mediated settlement are private 
to them and cannot be used in court 

 Flexible – it can be used in a variety of conflict situations including: 
family disputes; community and neighbour disputes; planning and 
environmental disputes; construction and commercial disputes; and 
education disputes 

3 Why Mediation and ADR?  
3.1 There is a wide range of benefits associated with mediation and ADR. This 
section outlines many of these benefits and offers some analysis of the evidence 
supporting these.  

 
User-focused approach 

 
3.2 Many of those involved in disputes are more interested in finding a resolution 
to their problem or “..getting on with their lives..”, than necessarily vindicating their 
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legal rights.1  Many people prefer to avoid becoming involved in legal and court 
processes. They are apprehensive about the potential costs, formality, delay and 
trauma they associate with legal processes.2   The most exhaustive recent study of 
court-annexed mediation in Scotland concluded that: “Discussing [ADR] with parties 
in court would ensure that parties have information about available options. It would 
complement rather than undermine the adjudication elements of civil justice.”3  
 
3.3 The Consumer Focus Scotland report Facing up to Legal Problems, 
recommended “a person-centred” approach to solving legal problems as early as 
possible. The findings of the report challenged the presumption that a legal 
resolution is necessarily the „right‟ resolution for everyone, when considered in the 
broader context of their problem.  The report points out that people do not 
experience a civil justice problem in a vacuum, and the priority for many is to get 
their life back on track and get rid of the problem4. Mediation has the potential to 
meet these needs and find a resolution to a problem even before it reaches a court 
hearing.  

 
3.4 The Aberdeen and Glasgow sheriff court pilots showed that the overall 
satisfaction levels of participants were markedly higher for mediation service users 
than those who proceeded with their disputes through the court. Satisfaction levels 
were highest for the time spent on mediation and the overall experience of 
mediation.5  
 
Savings in time and money 
 
3.5 Some Scottish evidence of benefits through savings of time and money to 
both the Court and to users through the use of mediation can be found in the 
evaluations of the Sheriff Court pilots in Aberdeen and Glasgow (Ross and Bain, 
2012), as follows:    

 
3.5.1 In terms of time savings, “the average time spent on [mediation] in 
Aberdeen was 29 days for summary causes and 20 days for small claims. In 
Glasgow, average times were slightly longer at 44 days for summary causes 
and 37 for small claims. Estimates of comparable time spent per case for civil 
litigation cases going to the sheriff was around 50 days.”6 

 
3.5.2 In-court mediation participants in the Aberdeen and Glasgow sheriff 
court mediation projects as well as a control group who resolved their 
disputes through different means were asked to estimate their own costs in 
pursuing their actions.  The results show that, on average, the costs for 
mediation service users were lower (£267 on average) than the alternative 
court service (£328 on average). This represents an average saving to 
mediation service users of £617.  Other research backs up this evidence.  A 
study of Scottish commercial litigators‟ interactions with mediation published 
in 2007 found that the vast majority of lawyer respondents believed that 
mediation would save costs and time for their clients.  Around 80% of 
respondents suggested that a reduction in legal costs for their clients was 
either “always relevant” or “often relevant” in suggesting mediation to their 
clients, with some 85% of respondents suggesting that saving clients‟ time 
was similarly a relevant factor8.  
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3.5.3 Ross and Bain in their evaluation of the Aberdeen and Glasgow found 
savings to the public purse and concluded that “the average actual cost per 
[mediated] case in Aberdeen was £1,142 for the whole pilot period; recurrent 
costs were around £953. The average actual cost per case in Glasgow was 
£1,135 for the whole pilot period; recurrent costs were around £981. This 
compares well with the [estimated] comparative costs for cases brought 
through the sheriff courts at £2,044 per case”9   
 

High Levels of Resolution and Compliance 
 

3.6 The study of Scottish commercial litigators found a settlement rate for general 
commercial mediation (from a total of 147 tracked cases) of 79%. When partially 
settled cases were added, the percentage grew to 84%10.  A study of Scottish 
contentious construction lawyers‟ interaction with mediation carried out in 2010 found 
a settlement rate (from a total of 178 tracked cases) of 74%. When partially settled 
cases were added, the percentage grew to 83%11.   

 
3.7 Settlement rates for mediation mean there is more chance that agreements 
will be implemented than when a decision is made in court. Some Scottish evidence 
in this regard can be found in the evaluations of the Sheriff Court pilots in Aberdeen 
and Glasgow where compliance was 90% for mediated cases against 67% for court 
judgement12, and in Edinburgh where it was noted during Research Phase 2 that 
“almost all mediation hearings conducted were concluded with an agreement, and all 
agreements were thought to have been honoured”13. This is primarily because the 
settlement is an agreement between the parties which increases the likelihood of 
compliance. Should settlement not be achieved, then there is still the option to go to 
court. It may be that mediation will have reduced the number of issues to be dealt 
with in court, even if agreement hasn‟t been reached. 

 
3.8 Extensive evidence from other EU jurisdictions which supports the findings 
outlined above with regard to levels of resolution, compliance and savings in time 
and cost, can be found in the European Parliament Note „Quantifying the cost of not 
using mediation – a data analysis‟14 

 
4 The Courts Reform (Scotland) Bill Consultation 
4.1 In its response to the consultation, SMN highlighted the value of the wider use 
of alternative dispute resolution for civil disputes in Scotland. SMN considers that a 
requirement to consider the use of ADR, which would enable mediation to take 
place, should be embedded in legislation in view of the general lack of awareness 
amongst the public and the professions about the benefits and process of mediation. 

 
ADR should be a viable alternative to court for the users of a modern civil justice 
system. Users should be able to make an informed choice as to how they would like 
their case to proceed and ADR should be embedded into the system and be 
available as an option in appropriate cases. This is supported by Citizens Advice 
Scotland, Money Advice Scotland, Which? and the Scottish Arbitration Centre who 
have joined together recently to consider the interests of consumer-litigants in the 
context of the preparation of the Bill.  
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4.2 SMN is pleased to note that there is some flexibility built in to the rule-making 
provisions which give the courts the power to regulate procedure “..encouraging 
settlement of disputes and the use of alternative dispute resolution procedures..” 
(Clauses 5 and 97). This has the potential to encourage wider use of ADR in the civil 
courts in Scotland and SMN welcomes this. In the opinion of SMN, however, this 
does not go far enough. Indeed, it is considered by SMN that the limited changes 
proposed in the Bill miss a major opportunity to embed ADR and other forms of ADR 
in to the Scottish Civil Justice System as an alternative to litigation.  

 
4.3 A mediation infrastructure which can successfully deal with cases needs to be 
put in place. There are a number of possible models which could be considered for 
the delivery of this and SMN has recently submitted a discussion paper to both the 
Scottish Civil Justice Council and the Scottish Government Justice Department 
outlining an appropriate approach. 
  
4.4 The Bill could go much further in providing the foundations for a model of 
mediation to be embedded into the system. While the Bill offers the opportunity for 
rule changes to be made, there is no guarantee that these changes will ever be 
made, nor that any changes would embed ADR more fully into the system.  

 
4.5 SMN believes that without a route to ADR that is both endorsed by the 
Scottish Court Service and the Courts, and seen as an important part of the justice 
system, any attempts to promote ADR will be significantly weakened.  

 
5 Conclusion 
5.1 SMN suggests that ADR could be embedded into the civil justice system in 
Scotland. This could be implemented quickly and easily as it is based on tried and 
tested practical solutions and a compelling evidence base regarding the use of 
mediation. It could provide one of the first practical steps in implementing change in 
the civil justice system, and provide time and cost savings fairly immediately.  
 
5.2 Looking at the bigger picture, it could in time lead to a change in attitude, 
providing the public and the legal profession with a better understanding of 
alternative dispute resolution and allowing parties to take responsibility for resolving 
their disputes. Over time this may lead to less conflicts reaching the Courts where an 
interests based resolution is available, freeing up the Courts to determine cases 
where legal rights are truly in dispute.   
 
5.3 SMN asks that the committee reviews the evidence outlined in this paper and, 
in light of this, adapt the Bill to include a stronger commitment to the embedding of 
ADR and, in particular the use of mediation, into the civil justice system in Scotland.  
 
Scottish Mediation Network 
18 March 2014 
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Justice Committee 

 
Courts Reform (Scotland) Bill 

 
Written submission from Scottish Police Federation 

 
The Scottish Police Federation (SPF) represents 99% of Police Officers in Scotland and 
thanks you for inviting us to contribute to this consultation. The SPF response effectively 
falls into four areas; Health & Safety; Cost Limits; Capacity of the Sheriff Courts; and 
Section 69 of the Enterprise Act 2013.  We are content for our response to be 
published. 
 
Health & Safety 
 
The SPF believes securing the ability for any worker to be able to pursue an employer 
for an accident, injury or disease for example should be a core consideration for any 
representative body. We also believe this is essential not only for the impact single 
events can have on individuals but also for the collective benefits that are introduced to 
a workplace or practice through greater awareness for Health and Safety. The Civil 
Court Review chaired by Lord Gill stated “In our view the Court of Session should deal 
only with the most complex and important cases”. The SPF contends that workplace 
and working practice health & safety, especially for a body such as the police service 
whose actions (or inactions) can have a disproportionate impact on ordinary members 
of the public in addition to our members, are indeed squarely in the category of 
“important cases”. It is also worth noting that important and complex may not 
necessarily mean very expensive.  
 
The SPF also understands that remarkably few cases of health and safety breaches are 
prosecuted by the Health and Safety Executive and whilst this may be a by-product of a 
claim, restitution through the civil courts is an effective enforcement and „policing‟ 
method in this area. 
 
Cost Limits 
 
The Bill proposes to increase the value of cases to be raised in the Court of Session 
from £5,000 to £150,000.  We see no logic for this figure being applied. £150,000 
represents a 3000% increase and is far in excess of the equivalent provisions in 
England, Wales and Northern Ireland. 
 
This change will have a detrimental impact on our members‟ ability to access justice.  
Many of our member‟s cases involve complexities on both liability and quantum.  Under 
the new proposal, these cases will be excluded from the Court of Session if the value is 
less than £150,000.  The Court of Session is widely regarded as a centre of legal 
excellence, throughout the United Kingdom and further afield.  It produces high quality 
and consistent decisions, and has promulgated a body of case law which is highly 
regarded and frequently referred to with approval throughout the UK Courts.  Setting an 
entry threshold of £150,000, in our view, restricts access to this judicial forum 
unnecessarily. 
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The majority of actions pursued by members of the SPF are below the £150,000 
threshold and will be directed through the Sheriff Courts.  This will remove the automatic 
right to Counsel. Additionally, when pursuing action on behalf of our members, the SPF 
effectively pays as we go.  Most defendants in civil claims invariably always instruct 
Counsel as they tend to have their fees underwritten by insurance.  Should a Sheriff not 
sanction the use of Counsel that additional cost will be borne by the SPF whereas the 
defender will have the comfort of insurance.  This places our members and organisation 
at a further disadvantage as the inevitable requirement arising from this reality would be 
an increase in individual member costs and increase in organisational risk.  
 
Whilst permitting an automatic right for Counsel could be permitted, the SPF is unclear 
if this would address the increased risk of expenses liabilities not being full recovered 
even in the case of a “win”.  This is particularly problematic as in our view one of the 
greatest influencers of a collaborative solution and settlement driven approach between 
both pursuer and defender is the potential of being left with all the legal fees should you 
lose. 
 
Capacity of the Sheriff Courts 
 
It is vital that the Sheriff Court infrastructure is adequately resourced to cope with this 
influx without noticeable delay. There must be sufficient allocation of resources, 
accommodation and Sheriffs to function in a similar manner to that operated via the 
Court of Session presently.  At present the SPF is of the view this is often lacking.  For 
example should a case require to proceed to a Proof, the Court of Session is able to 
provide consecutive days for the hearing.  In contrast our experience is that a number of 
Sheriff Courts are simply not able to offer consecutive days for proof diets because of 
insufficiency of resources or personnel. Without sufficient resourcing allocated to an 
already stretched shrieval system we fail to see how it will cope with this proposal and 
prevent delay inevitably creeping into the process. We would argue that any significant 
transfer of business to the Sheriff Court should be deferred until such time as the 
shrieval system has the resources to cope with this level of work (whilst not diluting its 
ability to deal with current workload). 
 
Section 69 of the Enterprise Act 2013 
 
Section 69 of the 2013 Act makes it more difficult for workers to pursue employers for 
compensation following the sustaining of a workplace injury or disease.  The SPF 
recognises it is not in the gift of the Scottish Parliament to repeal or overcome this 
provision but we do believe the current proposals would compound those difficulties and 
reduce access to justice.  If the Scottish Government is a believer in the right for 
workers to be able to access justice in the event they sustain injury or disease as a 
consequence of a work place or working practice failure, this could be demonstrated by 
guaranteeing specialist Sheriffs could hear such cases in conjunction with a guaranteed 
right to Counsel in specialist courts. 
 
Scottish Police Federation 
18 March 2014 
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Justice Committee  
 

Courts Reform (Scotland) Bill  
 

Written submission from the Scottish Trades Union Congress 
 
Introduction 
 
1.1 The STUC is Scotland’s trade union centre. Its purpose is to co-ordinate, 
develop and articulate the views and policies of the trade union movement in 
Scotland; reflecting the aspirations of trade unionists as workers and citizens. 
 
1.2 The STUC represents over 632,000 working people and their families 
throughout Scotland. It speaks for trade union members in and out of work, in the 
community and in the workplace. Our affiliated organisations have interests in all 
sectors of the economy and our representative structures are constructed to take 
account of the specific views of women members, young members, Black/minority 
ethnic members, LGBT members, and members with a disability, as well as, retired 
and unemployed workers. 
 
Background 
 
2.1 The STUC and our member unions have maintained a close interest in, and a 
constructive approach to, the issue of civil court reform since the inception of the Gill 
Review in 2007 and throughout the period of consideration and consultation which 
has followed its publication. 
 
2.2 The STUC supports the overall aim of creating a service which is quicker, 
more efficient and cost effective in all circumstances where this can be achieved 
without negatively affecting access to justice or impeding trade unions and 
campaigning organisations in achieving effective redress for our members. 
 
2.3 The STUC recognises that the Civil Court Reform has implications for all 
citizens and, whilst it is important to consider all aspect of the Bill, our central priority 
is to ensure that the proposals within the Bill relating to personal injuries occurring in 
the workplace are fit for purpose and fair. 
 
2.4 We recognise that the priority for many is for the justice system to be 
accessible and affordable for individuals who have limited resources and who do not 
benefit from the collective support trade unions are able to offer.  The STUC sees no 
reason why these objectives cannot be met, whilst maintaining access to justice for 
our members. 
 
2.5 The STUC has long made the case that achieving appropriate redress cannot 
simply be seen as a matter of justice for the individual, important though that is, but 
also as part of a system for compensating workplace injury that has a proactive and 
protective impact on future practice, mitigating against future injury and increasing 
workplace health. Only half a percent of breaches of health and safety regulations 
result in any form of enforcement action being taken by the Health and Safety 
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Executive (HSE). Civil court actions are therefore the only meaningful way of policing 
and enforcing health and safety breaches. 
 
2.6 It has also long been our experience that whilst the financial value of cases 
give some indication of their potential complexity, in the case of personal injury, this 
is very often not the position. We will make a clear case in this submission as to why 
that situation has been exacerbated by recent changes in Westminster legislation. 
 
2.7 For these and other reasons, STUC has been uncomfortable with the 
proposition that the minimum financial value of cases that may be brought at 
Scotland’s most senior court, the Court of Session, should be increased from the 
current limit of £5000 to £150,000. 
 
2.8 However, in recognising the apparent determination of Government to deliver 
on this aim, we have confined ourselves in recent years to exploring the basis on 
which our concerns might be mitigated through the operation of the proposed 
Specialist Personal Injury Court. 
 
2.9 In this respect, trade unionists in Scotland believed, indeed we would suggest 
that we were led to believe, that access to the Specialist Personal Injury Court for 
our members would be a right and that the right to instruct Counsel would continue. 
 
Civil Justice Trade union support for members 
 
3.1 In STUC’s view, the support we provide for our members is a vital aspect of a 
properly functioning civil justice system, empowering workers to bring cases in 
circumstances which might otherwise not be heard. The trade union funding model 
relies on costs recovery.  Trade unions cannot fund court outlays such as employing 
Counsel if that cost cannot be recovered at the end of the day, even if the defenders 
are using Counsel.  There is every reason to believe that insurers will employ 
Counsel in all cases before the specialist personal injury court, particularly in coming 
years while the courts require to grapple with the impact of Section 69 of the 
Enterprise and Regulatory Reform Act 2013 
 
Access to the proposed Specialist Personal Injury Court 
 
4.1 The civil court review, chaired by Lord Gill, said “In our view the Court of 
Session should deal only with the most complex and important cases and that most 
routine litigation should be conducted in the Sheriff Court”.   
 
4.2 As far as we are concerned, there is no case more important than a case 
involving a workplace accident.  Thus, all those who have suffered a workplace injury 
should have the right to have their case heard in the Specialist Personal Injury Court 
unless it is their choice to do otherwise.  This was STUC’s view prior to the passing 
of the Enterprise and Regulatory Reform Act 2013, but this view has been further 
strengthened since October 2013 when the Act came into force. 
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Enterprise and Regulatory Reform Act 2013 
 
4.4 It is entirely clear that during the consultation period and early drafting 
process of the Courts Reform (Scotland) Bill, no substantive consideration was given 
to the potential impact of the Enterprise and Regulatory Reform Act 2013 on the 
Scottish Civil Justice system.  For this reason it is entirely appropriate that the 
Committee should give in-depth consideration to its implications and consider 
amendments which will improve the Bill in its light. 
 
4.5 The effect of Section 69 of the Enterprise and Regulatory Reform Act 2013 is 
that, as of October 2013, employers are no longer liable in the civil courts for the 
criminal offence of a breach of the Health and Safety at Work Act regulations.  This 
part of the Act is currently the subject of an STUC complaint to the European 
Commission. 
 
4.6 As a result of Section 69, workers who are injured as a consequence of an 
employer's breach of a statutory duty within the Act’s regulations will be prevented 
from enforcing that breach.  In every case, rather than be able to rely on the breach 
of the regulations, the worker will have to prove the employer was negligent.  This 
will make it substantially more difficult for every victim of a workplace accident and 
injury to secure just recompense and many victims who previously would have been 
able to obtain compensation will have lost that right.  It also illustrates the vital 
importance of retaining the automatic right to Counsel for those pursuing action in 
the Specialist Personal Injury Court. 
 
Employing Counsel 
 
5.1 Scottish courts have produced a disproportionately large number of leading 
cases on health and safety. This has been possible because Scottish victims of 
personal injury have enjoyed a very high level of justice with access to the Court of 
Session where there are specialist judges, specialist Counsel (Advocates and QCs) 
and specialist rules. If any damage was done to those key ingredients, this would 
have a significant retrograde effect on the rights of Scottish workers in terms of 
access to justice which would have a negative impact upon health and safety 
throughout the whole of the UK. 
 
5.2 STUC has recognised the drive towards the increase in the Court limits to 
£150,000 and removing cases from the Court of Session. But that aim should not be 
pursued at all cost and cannot be achieved at the cost of reducing the rights and 
access to justice of victims of accident, injury and disease. If the limits are to be 
increased that must be done in a way that rights are fully preserved. 
5.3 As Lord Taylor said, “The Defenders in virtually all personal injury cases are, 
in reality, insurers.  There is thus what Lord Justice Jackson described as an 
asymmetric relationship between the Pursuer and the Defender.  In many cases 
there is a true David and Goliath relationship.”1 
 

                                            
1 Taylor Review of Expenses and Funding of Civil Litigation in Scotland 
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5.4 Experience demonstrates that insurers have the money to do what they want 
in litigation. In contrast, victims can only take steps that the Rules of Court sanction 
them to do in terms of cost recovery. Thus, if the Rules do not allow automatic use of 
Counsel, victims are not able to use them as the costs will not be recoverable. 
Insurers will not be affected by this limitation.  
 
5.5 This phenomenon was at the heart of a Scottish Government research paper 
published in 1999 called "In the Shadow of the Small Claims Court". The paper 
recognised the danger in terms of access to justice that is created where there is an 
inequality of arms. Victims who were forced, at that time, to pursue cases through 
the Small Claims court could not get lawyers and had to fight the cases themselves. 
The insurers on the other hand continued to employ expensive lawyers to fight their 
corner. That is why in 2007 when the court limits were last changed, Cabinet 
Secretary for Justice Kenny MacAskill removed personal injury cases from the Small 
Claims court. 
 
5.6 If victims do not have an automatic right to use Counsel in the specialist Court 
a similar inequality of arms that existed in the Small Claims Court will be replicated in 
the new specialist Court. In STUC’s view it is not adequate substitute to provide for 
the use of discretion. 
 
5.7 Automatic sanction for Counsel does not mean that the cost of the court 
process will be disproportionate or excessive. The cost of Counsel can be controlled 
by the Rules setting parameters within which different levels of Counsel may be 
used. For example, the Rules may say that only Junior Counsel (Advocate as 
opposed to QC) may be used in cases of a value of less than £50,000. They could 
also provide that if the value is less than £5,000 Counsel may not be used. STUC is 
also open to the introduction of a table of fees for Counsel to ensure that Counsel’s 
fees are sufficiently proportionate. 
 
Asbestos cases 
 
6.1 STUC fully supports the approach of Clydeside Action on Asbestos on the 
treatment of Mesothelioma cases within the Court System and would be happy to 
expand n this during oral evidence. 
 
STUC 
March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Scottish Tribunals and Administrative Justice Advisory 
Committee 

 
Introduction 
 
1. The Scottish Tribunals and Administrative Justice Advisory Committee (STAJAC) 
welcomes the opportunity to submit its views to the Justice Committee on the general 
principles of the Courts Reform (Scotland) Bill. 
 
2. STAJAC was established by Scottish Ministers, following the abolition of the 
Scottish Committee of the Administrative Justice and Tribunals Council, to provide 
external, expert scrutiny of the devolved administrative justice and tribunals system in 
Scotland. Its remit includes promoting the interests of system users and championing an 
administrative justice and tribunals system that is accessible, responsive and has users` 
needs at the centre. 
 
3. Given the committee’s remit, our comments focus on one specific aspect of the Bill 
- namely Part 7, which establishes a new Scottish Courts and Tribunals Service 
(SCTS). STAJAC has a particular interest in the impact which the proposed merger of 
the Scottish Court Service (SCS) and the Scottish Tribunals Service (STS) will have on 
users.  
 
Comments on Part 7 of the Bill 
 
4. The committee broadly supports the proposal to merge the SCS with the STS. In 
conjunction with the establishment of a new, more coherent tribunal structure under the 
Tribunals (Scotland) Bill, this should address the concerns about the present system 
identified by the Administrative Justice Steering Group (AJSG) chaired by Lord Philip.1  
At present, the STS is a delivery unit of the Scottish Government Justice Directorate, 
and is therefore not independent of government, in line with the principles set out by the 
Leggatt Review of Tribunals2 and the AJSG. Bringing it within the SCS would ensure 
the independent administration of tribunals in Scotland. 
 
5. The proposed merger also makes sense given both the new dual leadership role 
of the Lord President in relation to tribunals and courts under the recently passed 
Tribunals (Scotland) Bill, and the intention that the Scottish Civil Justice Council will in 
future make rules for devolved tribunals as well as the courts. 
 
The needs of users 
6. It is vital that the new SCTS is focused on the needs of users. Tribunals provide a 
vital public service - many more people have their disputes dealt with by tribunals than 
in a court - and should therefore be focused on the needs of the public who use them. 
While others working within the system, such as tribunal members, tribunal staff and 
                                            
1 Administrative Justice Steering Group (2008) Options for the Future Administration and Supervision of 
Tribunals in Scotland, Glasgow: Scottish Consumer Council 
2 Lord Chancellor’s Department (2001) Tribunals For Users: One System, One Service-Report of the 
Review of Tribunals by Sir Andrew Leggatt, London 
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lawyers have an interest in ensuring a modern and efficient system, ultimately the 
system is there for the benefit of the public who need to use it.   
 
7. We therefore welcome the statement made by the Minister in her foreword to the 
recently published consultation report3 that the proposed merger will not make any 
fundamental changes to the principle of putting users at the centre of the system. It 
must be ensured, however, that this commitment is translated into practice. We note the 
requirement incorporated in Section 120 of the Bill that the SCTS must take account of 
the needs of members of the public and those involved in proceedings in tribunals.4  It 
will be important that this requirement is borne in mind in the design of tribunal forms, 
processes and procedures, including where and when cases are heard. 
 
8. We also welcome the Minister’s assurance in the consultation report that the 
expertise, flexibility, sensitivity, specialism and ethos of each individual tribunal will be 
maintained. From the user’s perspective, having their case heard in a specialist forum 
where decisions are made by experts who understand the relevant area of law, and the 
related issues which can arise for those involved in that category of dispute, should 
result in better quality, better informed decision making. Ensuring that decision makers 
have specialist knowledge of and insight into the relevant issues will also be important 
in maintaining the inquisitorial nature of tribunals. 
 
9. While it is important to retain the specialist nature of individual tribunals, however, 
users will also benefit from a consistent approach to how the different tribunals are 
administered and run. The merger will provide scope for central co-ordination of 
premises, training and administrative support. It also provides an opportunity to improve 
the administrative work and procedures underpinning courts and tribunals, and share 
best practice in case handling and management, to ensure that services are delivered in 
the best way to meet users’ needs. 
 
Our concerns about the proposed merger 
10. We have a number of concerns about the potential impact of the proposals. Firstly, 
while the consultation report contains assurances that the ethos and nature of tribunals 
will be maintained, we are keen to ensure that this will work in practice. The recent 
consultation report simply states that, as head of both court and tribunal judiciary, the 
Lord President will be able to ensure this, and that the new President of Tribunals will 
also ensure that tribunal business is kept distinct from that of the courts.  
 
11. Tribunals are generally perceived to be more accessible and informal than the 
courts, particularly where they adopt a more inquisitorial approach.  The ASJG found 
that they are generally seen to score highly as a method of dispute resolution in terms 
of appropriate outcomes, impartiality and independence and fairness of procedures, and 
as having advantages compared to the courts in terms of speed, cost and accessibility.5  
 

                                            
3 Scottish Government (2014) Proposed Merging of the Scottish Tribunals Service and the Scottish Court 
Service- Consultation Report 
4 Section 120 (2), which incorporates the equivalent provisions in the Judiciary and Courts (Scotland) Act 
2008 
5 Administrative Justice Steering Group (2009) Administrative Justice in Scotland- the Way Forward, 
Glasgow: Consumer Focus Scotland at paragraph 7.60 
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12. The courts are by their nature more formal and adversarial than tribunals, and may 
be that this ethos is influenced by the dominance of criminal business. The current SCS 
is much larger than the STS, and there is a possibility that its culture and working 
practices could dominate the way in which the new merged service is managed and run. 
There is, we feel, a risk that the more adversarial culture of the courts could have a 
(negative) influence on how tribunals are run, and consequently how they are viewed by 
the public, which could deter people from taking a case to a tribunal.  
 
13. One means of minimising this risk would be to make provision for adequate and 
appropriate representation of the tribunal sector on the joint board of the new SCTS. We 
note that the Bill provides that the President of Tribunals and one of the chamber 
presidents will be appointed to the SCTS board,6 but does not make provision for any 
additional new members representing the tribunal sector. The consultation report on the 
proposed merger recently published by the Scottish Government states that these two 
additional members would provide appropriate tribunal representation on the board to 
ensure tribunal interests are covered. 7 
 
14. We believe, however, that more needs to be done. Firstly, we would suggest that 
there should be representation from tribunals at a senior administrative level, as well as 
at judicial level. This would be in keeping with the current membership of the SCS 
board, which includes the Chief Executive of SCS, as well as members of the judiciary. 
Secondly, there should also be clear provision for the interests of tribunal users to be 
represented on the board, to ensure that their views are heard at strategic level.  We 
appreciate that in order to be effective, the board should not be too large. We would 
therefore suggest that it may also be appropriate to establish a tribunals sub-committee, 
with a wider membership reflecting the broad range of different tribunals.  
 
15. In addition to ensuring the user interest is represented in its governance structure, 
the new service should also make a clear commitment at the outset to engage directly 
with tribunal users. This will be an important way to ensure that tribunals, and the 
processes they adopt, take on board and address the issues of greatest importance to 
users. A commitment to ongoing user engagement and research will also help to ensure 
that the objectives behind the merger are being met from the user’s perspective. 
 
16. Finally, we would simply note our concerns about the timescale for the proposed 
merger, which would involve a significant expansion in the scale and remit of the SCS. 
The policy memorandum for the Bill states that it is intended that the merger should take 
place by April 2015, ahead of the wider court reforms.8 The SCS has undergone a 
number of major changes in recent years, and currently has other significant tasks, such 
as the court closure programme and the implementation of civil courts reform, on its 
agenda. At the same time, the new tribunal structure set out in the Tribunals (Scotland) 
Bill is still to be put in place. 
 
Scottish Tribunals and Administrative Justice Advisory Committee 
18 March 2014 

                                            
6 Schedule 3 Part 1 Paragraph 8 
7 Scottish Government (2014) Proposed Merging of the Scottish Tribunals Service and the Scottish Court 
Service- Consultation Report at paragraph 64 
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Justice Committee 

 
Courts Reform (Scotland) Bill 

 
Written submission from Scottish Women’s Aid 

 
Foreword 
 
Scottish Women's Aid (“SWA”) is the lead organisation in Scotland working towards the 
prevention of domestic abuse. We play a vital role in campaigning and lobbying for 
effective responses to domestic abuse.  
 
We provide advice, information, training and publications to members and non-
members. Our members are local Women‟s Aid groups which provide specialist 
services, including safe refuge accommodation, advocacy, information and support to 
women, children and young people experiencing domestic abuse.  
 
An important aspect of our work is ensuring that women and children with experience of 
domestic abuse get both the services they need, and an appropriate response and 
support from, local Women‟s Aid groups, agencies they are likely to contact and from 
the civil and criminal justice systems. 
 
We welcome the opportunity to comment on these important issues and would be 
pleased to give oral evidence before the Justice Committee on our submission. 
 
34 Determination of categories of case for purposes of judicial specialisation  
35 Designation of specialist judiciary  
 
In their response to the proposals of the Lord Gill‟s 2009 Scottish Civil Courts Review 
(“SCCR”), the Scottish Government agreed to progress the following:-  

 “In each sheriffdom, designated specialist sheriffs in at least the areas of family, 
commercial, general civil, personal and solemn criminal business.  

 The recommended jurisdiction of the new judicial office of district judge covers 
summary crime, small claims, summary cause, ordinary housing and some family 
actions... most housing cases, as well as most appeals and referrals from 
children„s hearings. Between 70% and 80% of the caseload would be summary 
crime.  

 It should remain possible for sheriffs to undertake work which is within the sphere 
of the district judge and there should be a mechanism for a district judge to 
transfer a case to a sheriff, on the application of one or more of the parties or on 
his or her own initiative, subject to consultation with and approval of the sheriff 
principal.” 

 
Paragraphs 111 and 112 of the Policy Memorandum state the following- 

 “111. Some cases may raise complex questions of fact or law, while others may 
be relatively straightforward. Ideally the straightforward cases should be dealt 
with by summary sheriffs, and the more complex by the sheriff, but it will not be 
immediately obvious when a case arrives in the sheriff court whether it is going to 
be complex or straightforward. It is proposed that sheriffs principal should 
allocate cases between summary sheriffs and sheriffs in particular sheriff courts 
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by reference to the categories of cases which fall within the competence of 
summary sheriffs.   

 112. Clearly there will be occasions when cases which have been allocated to 
summary sheriffs will turn out to be more complex than they first appeared. The 
Government considered whether to make provision on the face of the Bill for the 
transfer of such cases from summary sheriffs to sheriffs, but it was concluded 
that this should be left for court rules under the powers in sections 96 and 97 of 
the Bill. The Scottish Civil Courts Review recommended (paragraph 206 of 
Chapter 4 and paragraph 97 of Chapter 5, which specifically relate to children„s 
hearings) that there should be a mechanism for a summary sheriff to transfer a 
case to a sheriff, on the application of one or more of the parties or on the 
summary sheriff„s own initiative, subject to consultation with and approval of the 
sheriff principal, should a case prove more complex than it seemed at the 
outset.” 

 
With these proposals, the Scottish Government is departing from the SCCR 
recommendations on the detail of implementation. While the SCCR proposed that 
pursuers should be able to indicate a preference for Sheriff or Summary Sheriff (for 
cases within the competence of Summary Sheriffs), the Bill restricts this and proposes 
that case allocation should be a matter for the Sheriff Principal alone.  This is a 
restriction on access to justice and we propose that the Bill should allow pursuers this 
right. 
 
43 Summary sheriff: civil competence and jurisdiction  
44 Summary sheriff: criminal competence and jurisdiction 
 
We oppose the allocation of the Summary Sheriffs‟ competences as listed under 
Schedule 1 and section 44.  SWA does not support these proposals as we consider 
them to be a “downgrading” and “de-prioritisation” of how domestic abuse-related civil 
and criminal cases and cases involving children are dealt with.  
 
It is our position that Summary Sheriffs should not have concurrent civil jurisdiction with 
Sheriffs to specifically hear domestic abuse proceedings, forced marriage proceedings, 
proceedings involving children and all summary criminal proceeding and that these 
should remain with Sheriffs. 
 

 It would undermine both the current dedicated, specialist courts with 
experienced, specialist Sheriffs, as recommended and any attempt to expand 
them.  
 

 These proposals represent a de-prioritisation of child protection within the legal 
system 
 

 Domestic abuse cases can only, and should only, be dealt with at Sheriff level in 
the first instance, or the Court of Session and High Court, where appropriate and 
necessary.  
 

 To remit these cases to any inferior level of judiciary would undermine all the 
work that has been done at Scottish Government level in raising awareness of 
the seriousness and unacceptability of domestic abuse. 
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 It would be to give out the message that the issue was trivial, not meriting 
shrieval attention and that the safety of women, children and young people 
experiencing domestic abuse was of little concern to the courts. 

 
 The Policy Memorandum states that “The self-evident need is to ensure that 

cases are directed to the lowest level at which they can be competently dealt 
with”. We do not agree that women, children and young people experiencing 
domestic abuse should be heard by the lowest common denominator of court. 

 
 The proposals will not achieve reduced system/time delays, improved user 

experience, or fair and equitable justice for women, children and young people 
experiencing domestic abuse. Neither will they increase public confidence in the 
justice system or increased capacity for change and improvement in relation to 
how the public perceives the justice system deals with domestic abuse. 

 
Role of Summary Sheriff 
 
This has been variously described in the SCCR as dealing with the “run- of- the- mill 
cases... less complex civil cases…, less serious and lower-level summary crime... and 
the more legally straightforward types of sheriff court cases, which may typically merit a 
less adversarial and more interventionist and/or problem-solving approach… cases 
should be allocated proportionately within the system, freeing up sheriffs to hear more 
complex civil cases, and solemn crime.” 
 
The Policy Memorandum of the Bill underlined this approach and intention;- 

 Paragraph 35. “The Scottish Civil Courts Review concluded that too many 
straightforward or low value cases are being considered too high up the system 
by judicial officers who are over-qualified to deal with them. Those judicial 
officers should be hearing more complex cases which are currently being held up 
by straightforward or low value cases. It is accepted that low value cases, or 
those that may appear straightforward, can give rise to a complex or novel point 
of law, but this can be catered for by having a system for remitting such cases to 
a higher court.” 
 

 Paragraph 107. “The rationale for the introduction of summary sheriffs is that 
they should undertake work in the sheriff court to relieve sheriffs of the burden of 
dealing with the more routine, low value civil cases and to thus permit sheriffs to 
be available for more complex casework. The Review suggested that the advent 
of summary sheriffs will help to promote the development of specialisation at 
shrieval level while maintaining, where practicable, the principle of access to 
local justice” 

 
This reflects the tone of the SCCR and makes it evident that Summary Sheriffs are 
intended to deal with “low level” civil and criminal cases, which, clearly, should not 
include those involving domestic abuse or children 
 
 The emphasis on low level cases being the prime responsibility of, and source of work 
for, the Summary Sheriff was outlined in the earlier Bill consultation paper, at paragraph 
64, which states “The SCCR considered that the summary sheriff should have 
concurrent jurisdiction with the sheriff in family actions, as many of these are 
straightforward, and that this should extend to the actions currently listed in Chapters 
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33, 33A and 33B of the Ordinary Cause rules; actions under the Protection of Abuse 
(Scotland) Act; and common law and statutory actions for interdict in relation to 
domestic abuse.” 
 
There have been attempts to convey the impression that the Summary Sheriffs will be 
completely equal to Sheriffs. However, they will be paid less than Sheriffs, generate 
lower pension costs, have a restricted competence and are intended to relieve the 
pressure on the Sheriff Courts to accommodate the projected increase in cases coming 
down to Sheriffs from the Court of Session once the privative jurisdiction of the Sheriff 
Courts is raised.  The caseload of the role of the Summary Sheriff is intended to 
encompass contractual and consumer disputes, housing issues, and problems relating 
to debt, through the new “simplified “procedure. 
 
Regardless of how they are portrayed, they will be seen as a “lesser” Sheriff by the 
public. The justification for the Summary Sheriff is the pressure of court business but 
this could be alleviated by the creation of additional new Sheriff positions. 
 
Schedule 1- Proposed civil jurisdiction of Summary Sheriff 
 
The Bill sets out in Schedule 1, the civil proceedings to which the Summary Sheriff has 
competence. We are concerned that, despite repeatedly raising concerns on this issue 
since the concept of the new judicial tier was mooted in the SCCR, the Bill, nonetheless, 
explicitly includes civil cases involving domestic abuse in the jurisdiction of Summary 
Sheriffs. The effect of the proposals should be to widen access to justice instead of 
devaluing the experience of, and causing disadvantage to, vulnerable women, children 
and young people. 
 
In terms of jurisdiction, it is concerning that the Scottish Government considers  family 
civil cases involving child protection, parental rights and responsibilities, contact and 
residence and also those involving protective orders against domestic abuse to be 
characteristically “straightforward” and thus suitable for routine processing in a way 
similar to small claims cases, debt and consumer issues. This will undermine the 
perception of the seriousness of abuse in the eyes of the public and the courts, with the 
knock-on effect of an increase both in inappropriate and unsafe decisions in cases 
involving contact, residence and applications for civil orders and the use of mediatory 
approaches. 
 
The "down-grading" of section 11 cases to a Summary Sheriff is disappointing, since 
experienced and qualified Sheriffs are needed to adjudicate on such cases which are 
often complex, especially where domestic abuse is involved. In relation to civil cases, 
the SCCR stated that “The civil jurisdiction of the new district judge (now referred to as 
“summary sheriff”) would cover some family cases,… and most referrals from 
children„s hearings..”  a proposal which the Scottish Government accepted 
 
The rational for specifying such a wide range of case categories in  the Bill has not been 
given and it goes far beyond the intention of the SCCR that Summary Sheriffs should 
primarily focus low-level and non-complex cases. 
 
Family law cases where there is domestic abuse and issues regarding contact can 
involve complex issues of child welfare and may require the interpretation of reports 
from various bodies such as the Children‟s Reporter, the Children‟s Hearing, in addition 
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to Court Reporters and experts for either or both sides. The outcomes thereof for the 
woman who has experienced domestic abuse and the child at the centre of the case are 
extremely important, particularly as these outcomes may have a significant impact on 
the physical and mental safety and security of the woman and child (ren) involved.   
 
These cases must be prioritised and dealt with appropriately, given that it is widely 
recognised that issues over child contact where domestic abuse is an issue can 
increase the risk to the non-abusing parent and the children. This means recognising 
that such cases cannot be dealt with through a one-size-fits-all procedure for less 
complex cases and care must be taken that all the facts are presented and fully and 
thoroughly considered by the court. 
 
It is unfortunate and worrying that the Review Report viewed family cases, particularly 
contact and residence and those relating to children‟s hearings so lightly, banding them 
together with “lower-value” cases and treating them as simple, “run-of-the-mill” cases 
which need no expertise. Indeed, this issue is raised by the Faculty of Advocates at 
page 37 of their response to the Review thus “Firstly, as work is pushed down from 
above, inevitably some of the work of the Sheriff Court will require to fall out at the 
bottom and be pushed elsewhere. Among the areas of work thereby effectively 
downgraded are to be appeals and referrals from the children‟s hearings (Chapter 4, 
para 198). The justification for downgrading the priority afforded to child protection in 
our legal system is not apparent.” 1 
 
Family law cases require to be heard by someone with proven interest, knowledge of 
the law and expertise, particularly in relation to children giving evidence, but since it is 
expected that the post-holder will deal with a substantial number of criminal cases, there 
is nothing to suggest that this will, in fact, be the case. Indeed, the Faculty of Advocates 
noted in their response that “ Reaching a judgment can be a challenge even for an 
experienced sheriff.  Most family lawyers are skilled in reaching compromise and it 
tends therefore to be only the difficult and intractable cases that are litigated.  Many 
experienced sheriffs find these actions a challenge. “  
 
This supports our position that civil cases involving children and/or domestic abuse 
currently should be removed from the Summary Sheriffs‟ competencies in Schedule 1 
and also militates against the remit of Sheriffs being restricted. As the Faculty also 
observes, “If most family cases are to be heard by summary sheriffs this may result in 
sheriffs losing their skill base in family law. Steps would be required to ensure that there 
was a suitably skilled, trained and experienced sheriff contingent to deal with the more 
complex Sheriff Court family cases.” 
 
Criminal business 
 
The previous consultation paper stated that “… One of the challenges in having a third 
tier is the volume of summary criminal business, which could account for up to 80% of 
the judicial sitting days of a summary sheriff.” The intention of the proposals is to 
remove summary criminal cases wholesale from Sheriff Courts and that the bulk of the 
casework dealt with by Summary Sheriffs will, therefore, be criminal. This means that 
the majority of Summary Sheriffs will  be dealing with these cases and since that their 
skills and experience will not be the same as their colleagues dealing with family law, it 

                                                 
1 http://www.advocates.org.uk/downloads/news/FacultyResponse20100121.pdf 
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is difficult to envision how they would be expected to effectively hear both civil and 
criminal cases.  
 
Paragraph 38 of the Policy Memorandum states that “The Scottish Civil Courts Review 
suggested that summary criminal business “could easily be done by a more junior judge 
than a sheriff, leaving sheriffs to concentrate on more serious crimes.” 
 
Allocating criminal and civil cases involving domestic abuse to an inferior level of 
judiciary, from Sheriff to Summary Sheriff, will not improve the situation for women, 
children and young people experiencing domestic abuse. In fact, our concern is that it 
will be quite the opposite and will only serve to give out to them, and to abusers, the 
message that neither their own safety nor the perpetrator‟s abusive, and, often 
repeated, criminal behaviour merits the attention of a Sheriff and is, thus, of little 
concern to the courts.  
 
We would reiterate our comments above that this will also undermine the perception of 
the seriousness of abuse in the eyes of the public and the courts, which will translate 
into lenient and inappropriate sentencing. 
 
The Scottish Governments Toolkit „Handling Domestic Abuse Cases‟ states that 
reduced time for cases to get to court improves outcomes as „Fast-tracked cases have 
a lower incidence of victim retraction and therefore lower incidences of case attrition‟.2  
Treating domestic abuse as a “routine and low level” summary criminal issue will 
adversely impact on the ongoing operation of the dedicated, specialist domestic abuse 
courts or specialist approaches to “clustering” custodies and trials, where the cases are 
heard by experienced, specialist Sheriffs and there is a commitment to bring these 
cases before the courts for disposal as soon as possible within a defined timetable. It 
would also undermine any attempt to expand these courts or a specialist local approach 
to prosecution of domestic abuse.  
 
As noted above, it is clear that the largest proportion of court business will continue to 
be summary criminal cases.  As such, the potential for churn and delay is maintained 
due to the fact that all summary criminal and a sizeable amount of civil business will be 
crowded into the courts presided over by the Summary Sheriffs and again, there is a 
risk that the proposals may create a “two- tier system of justice” between cases heard 
by Sheriffs and those heard by Summary Sheriffs.  
 
Impact of the proposals 
 
This will seriously undermine the commendable work that has been, and continues to 
be done, particularly by the Scottish Government, in enforcing the importance of 
appropriate responses from courts, police, prosecutors and other criminal justice 
professionals and in raising awareness of the seriousness and unacceptability of 
domestic abuse with the public. 
 

 The treatment of domestic abuse as routine civil and criminal business, in fact, 
runs contrary to the Scottish Government‟s stated intentions in tackling domestic 
abuse and violence against women and of the policy of the Crown Office. 

                                                 
2  Handling Domestic Abuse Cases: A Toolkit to Aid the Development of Specialist Approaches to Cases 
of Domestic Abuse; Scottish Government 2008 
http://www.scotland.gov.uk/Publications/2008/10/01132550/10 
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 The3 Scottish Government Equality Outcomes and Mainstreaming Report sets 

out the Scottish Government‟s commitment to publishing and implementing its 
Violence against Women Strategy for Scotland and unequivocally emphasizes 
the need to treat domestic abuse as a serious issue with appropriate responses. 

 
 The argument that domestic abuse is a serious issue requiring a distinct and 

robust approach is further underpinned by the fact that the Police Scotland 
Annual Police Plan 2013-14 lists “protecting people at their most vulnerable 
(particularly victims of domestic abuse and children) as one of their five, high 
level “golden threads”.4   

 
 In terms of summary criminal cases, there is a presumption, clearly stated in the 

COPFS/ACP(O)S Joint Protocol, “In Partnership: Challenging Domestic Abuse”5 
that criminal cases involving violence where domestic abuse is present are heard 
under summary criminal procedure before a Sheriff.  

 
 This represents discrimination against women, children and young people 

experiencing domestic abuse under Article 14 of the European Convention on 
Human Rights (“ECHR”).  “Discrimination” within Article 14 of the Convention has 
been held to include treating significantly different situations in the same way, 
without justification. Not only should like situations be treated alike, but different 
situations should be treated differently. The question is how referring cases 
involving children and domestic abuse to Summary Sheriffs will benefit women, 
children and young people, since allocating these cases to a lower level of 
judiciary specifically created to hear “less important” cases means, by definition 
that domestic abuse is being regarded as “less important.” 

 
 In their response to the Scottish Court Service consultation, the Equality and 

Human Rights Commissioner noted the incorporation of Article 6 in the agreed 
„Principles for provision of Access to Justice” and stated that “The proposals 
must comply with Article 6 and Article 14 of the ECHR so as to ensure that those 
accessing justice continue to enjoy their Article 6 rights without discrimination. 
..In particular, the proposals should take into account that certain types of civil 
cases may need to be dealt with more expeditiously, for example those that 
concern children, and ensure systems are in place to militate against the risk of 
any unreasonable delay. “  

 
Sheriffs should retain the civil business of hearing applications relating to children and 
also domestic abuse in relation to civil protection orders, child welfare hearings, contact 
and residence cases and those summary criminal cases where domestic abuse is an 
issue and there is no defensible barrier to having specialist sheriffs who would deal with 
criminal or family cases relating to domestic abuse. 
 
We would support the development of specialist sheriffs, but again, in a local Sheriff 
Court and not in a distant, inaccessible, central hub.  Given that court users already 
                                                 
3 http://www.scotland.gov.uk/Resource/0042/00421238.pdf  
4 http://www.scotland.police.uk/assets/pdf/138327/150739/police-scotland-annual-police-plan-2013-14  
5 http://www.scotland.police.uk/assets/pdf/keep_safe/175573?view=Standard
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travel considerable distances, it is not unreasonable to expect specialist sheriffs, or 
sheriffs in general, to travel to local courts; it is, after all, logistically easier and 
financially more expedient to have a sheriff, court reporter and sheriff clerk travel to a 
local courthouse than it is for the large numbers of court users, their friends, family 
and/or support workers to travel to court. 
 
With this in mind, the current model of circuit court judges, which is employed in 
England and Wales, bears serious consideration; the Scottish courts system should be 
designed for the convenience of court users, to promote and open up, as opposed to 
restricting, access to justice, in terms with the Principles for provision of Access to 
Justice,  principles set down by the Lord President and the Sheriffs Principal which must 
be taken into  regard  when considering the places in which courts should be located, 
and the court services.  
 
As these proposals constitute a substantive change to existing policy, which will impact 
particularly on women, we believe the Scottish Government is required to assess the 
impact of applying these proposals against the needs of the general equality duty and, 
in making this assessment, consider the relevant evidence relating to people sharing a 
protected characteristic, (including any evidence from people who share this 
characteristic, in this case gender) and to publish the results of this assessment.  
 
Section 45- Sheriff Appeal Court 
 
Civil appeals should be heard in the sheriff appeal court sitting in the sheriffdom in 
which they originated. Any move to have civil appeals heard in a centralised national 
court would make it more difficult for women, children and young people experiencing 
domestic abuse to get to court and , therefore, would restrict their access to justice. 
 
96 Power to regulate procedure etc. in the Court of Session 
97 Power to regulate procedure etc. in the sheriff court and the Sheriff Appeal 
Court 
 
We note that section 97 grants the Court of Session powers in relation to“(i) 
encouraging settlement of disputes and the use of alternative dispute resolution 
procedures (ii) action to be taken before such proceedings are brought by persons who 
will be party to the proceedings… (i) the steps that a sheriff or the Sheriff Appeal Court 
may take where there has been  an abuse of process by a party to such proceedings, (j) 
expenses that may be awarded to parties to such proceedings ..(o) witnesses and 
evidence, including modifying the rules of evidence as they apply to such proceedings” 
 
We are aware that increased use of mediation has been proposed for the resolution of 
“disputes.”  
 
Our position, that domestic abuse is not a “dispute” which can be dealt with in this way 
and therefore that mediation is wholly incompatible with protecting the interests of 
women, children and young people experiencing domestic abuse, has been well 
documented through our responses to consultations on civil reform.  
 
The encouragement of the use of methods of non-court dispute resolution in 
circumstances “where it is felt that settlement might be achieved quicker than by court 
process” has the potential to cause harm to women, children and young people 
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experiencing domestic abuse if that power is used without a clear understanding of the 
dynamics of domestic abuse and that these cases are not appropriate for mediation.

This is an access to justice issue; Article 6 of the European Convention on Human 
Rights protects the right to a fair trial in civil cases, including the right to be heard by a 
competent, independent and impartial tribunal and the right to a public hearing and 
Article 13 grants a right to an effective remedy. We do not agree that the parties in a 
civil action should be precluded from seeking redress through the courts and channelled 
into ADR if that is not their wish. In particular, women experiencing domestic abuse, 
who are likely to be very anxious about engaging with the courts, should not be made 
more apprehensive  by the prospect of  being required, at any point in the proceedings, 

representatives to draw their attention to the availability and use of mediation but only in 
cases where it safe and appropriate to do so.

Additionally, court users themselves must have the opportunity to comment on these 
proposals, including modifying the rules of evidence as to who can give evidence and 
what constitutes evidence, to ensure that in expediting procedures and case 
management, access to justice is neither limited nor curtailed. 

We therefore look forward to full conversation and engagement with the Scottish Civil 
Justice Council on these matters to ensure that the position of women, children and 
young people experiencing domestic abuse is fully taken into account during this 
process.

41 Power to confer all-Scotland jurisdiction for specified cases 
80 Interdicts having effect in more than one sheriffdom 
81 Proceedings for breach of an extended interdict 
82 Power to enable sheriff to make orders having effect outside sheriffdom

Sheriff court orders (particularly those granting 
interim interdict) are enforceable only in the sheriffdom in which they are granted, 
caused difficulties in cases involving domestic abuse and in regulatory and enforcement 
proceedings at the instance of local authorities or public bodies.

Sections 80- 82 will address this issue. We would also comment that the power to 
confer all-Scotland jurisdiction for specified cases under section 41 should allow Sheriffs 
to grant a Scotland wide power of arrest in appropriate cases such as those involving 
domestic abuse

Section 85- Judicial Review

Judicial review is an important remedy and safeguard, which allows citizens to 
challenge decision-making powers and functions of Government and public bodies and 
ensure that these powers are exercised reasonably and lawfully. 

It is unclear why the proposals in the Bill to reduce the time limit for applications 
to three months have been introduced since there is no evidence suggesting that 
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the Court of Session was experiencing a particular problem in this area and that 
there is an actual need for such a time limit to be introduced in Scotland.

There is also no clear case as to why this should be such a short period, as 
opposed to, for instance, six months and the consequence of this will reduce 
access to justice 

Applicants will find it difficult to determine whether proceedings could be brought 
within the proposed three months, which will create a barrier to their detriment 
and will only serve to benefit the public authority being challenged.

Since applicants not only require to determine whether there are grounds for 
proceeding but also whether they will be able to secure funding for the 
application, this means that those seeking funding from the Scottish Legal Aid 
Board will require to have their application determined within the three months 
before they can lodge the application for judicial review. In turn, the Board may 
require confirmation that the review application has been approved before 
considering the application for civil legal aid. Those not eligible will otherwise 
require to raise funds elsewhere in the face of very tight time 

The time periods mean that applicants may have to rush to lodge the necessary 
papers, meaning that the legal arguments and their supporting evidence may not 
be fully developed, which could go against an applicant. 

18 March 2014

878



1

Justice Committee

Courts Reform (Scotland) Bill

Written submission from Shelter Scotland

Shelter Scotland helps over half a million people a year struggling with bad housing 
or homelessness 
no-one has to fight bad housing or homelessness on their own. 

Shelter Scotland provides expert support services, online advice and a free national 
helpline for everyone facing housing and homelessness difficulties. As such we have 
only submitted evidence on the parts of the Bill which relate to housing and/or 
homelessness.

Summary: 

Shelter Scotland is supportive of a national sheriff appeal court which would 
enable greater consistency in decision making in housing cases across 
Scotland. 

Shelter Scotland believe that a three month time limit for the raising of judicial 
review actions may be insufficient. Some clients may not have time to take an 
informed decision about whether they wish to raise an action against a public 
body. Leave to proceed for judicial review actions should not become a barrier 
for clients looking to assert their rights.

Alternative dispute resolution should be encouraged by the court where 
appropriate. However, it is important to recognise its limitations and we feel 
that there will always be a place for some form of formal dispute resolution in 
housing cases. 

In terms of housing cases we feel that many of the issues the Courts Reform 
(Scotland) Bill seeks to resolve could be addressed by setting up a full 
housing tribunal, as we argue in our Scottish Government consultation 
response Better dispute resolution in housing .1 We note that the current 
Housing (Scotland) Bill proposes that eviction and non-eviction private rented 
cases are taken out of the sheriff court and into a tribunal.

The creation of a national Sheriff Appeal Court

Shelter Scotland is supportive of the establishment of a national Sheriff Appeal 
Court, as this is likely to lead to more consistent decision-
sheriff courts. C
Scotland Sheriff
others. For example it has been hard to say how recent mortgage repossession 
cases will be interpreted across Scotland.2

1

http://scotland.shelter.org.uk/professional_resources/policy_library/policy_library_folder/consultation_r
esponse_better_dispute_resolution_in_housing
2 http://www.journalonline.co.uk/Magazine/58-7/1012824.aspx
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It is important that this court is able to sit in the jurisdiction in which the case 
originated. This would ensure ease of access for our clients. If the sheriff appeals 
court were to sit in one location, e.g. in the central belt, we would expect there to 
have been developed effective ways of ensuring access to justice for people across 
Scotland – particularly those in very rural areas.  
 
Alternative dispute resolution 
 
Where appropriate alternative dispute resolution (ADR) can play a role, however, it is 
limited in its scope. Both parties will need to agree to its use and agree to the 
outcome of, for example, mediation. It is important to recognise that more formal 
dispute resolution will always be necessary for some ‘hard’ cases. If ADR is to play a 
formal role it should be recommended as early as possible in the dispute process. 
This is why we support the setting up of a full housing tribunal which could promote 
the use of ADR, such as mediation, during the dispute resolution process.   
 
Judicial specialisation 
 
Shelter Scotland welcomes the intention to introduce greater specialisation in the 
sheriff courts. We feel that this is particularly the case in housing matters. Cases 
often involve the application of complex statute and case law, and can be linked to 
other areas of law such as social security legislation. Where parties appear 
unrepresented this can cause delay – particularly if the sheriff does not ordinarily 
handle the type of case in front of them, and would normally rely on a solicitor or 
other representative to present them with the relevant statute or caselaw.  
 
While the Bill will go some way to resolving these issues, Shelter Scotland favours 
the introduction of a housing tribunal as outlined in the current Housing (Scotland) 
Bill. This tribunal will hear private rented sector cases initially, with the potential to 
hear social rented sector cases in future, if the tribunal proves to be a suitable forum 
for these disputes. This is an approach that we consider to be sensible. It is hoped 
that the tribunal will be less intimidating for court users, more efficient and play an 
inquisitorial role. Shelter Scotland believe that the proposals in the Court Reform 
(Scotland) Bill and the current Housing (Scotland) Bill have the potential for more 
effective and better decision making in Scotland’s courts and tribunals. 
 
Judicial review – three month time limit 
 
Shelter Scotland is concerned that a three month time limit for judicial review claims 
could act as an added barrier for our clients who wish to assert their legal rights, in 
relation to the duties owed to them by public bodies. For example, where a homeless 
applicant disagrees with a local authority’s decision and has exhausted all other 
avenues of appeal. In some cases it can take a significant amount of time to put 
together a judicial review claim for a vulnerable client. Clients may not seek legal 
assistance immediately after the decision has been made. Once they have sought 
advice their prospects for success need to be investigated. This involves carrying out 
legal research, potentially getting an advocate’s opinion, applying for legal aid and 
presenting the options to the client for them to make a decision on how to proceed. 
All this work must be carried out before a judicial review application is lodged. A 
three month time limit may increase the risk of redress for vulnerable clients being 
out of reach. We note that the court may decide to hear a case which falls outside 
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the three month limit; it would be important to clarify what the grounds for an 
extension are, and how these would be reached. Further, we are not aware of a 
significant number of deliberately delayed judicial review actions coming to court, 
and therefore placing a high burden on the courts and public bodies.  
 
Judicial review – leave to proceed 
 
It is important that leave to proceed does not become an added layer of 
administration for someone wishing to assert their rights. The current system can 
encourage the early resolution of disputes in some situations – for example where 
the intention to raise a judicial review action is raised a public body may decide to 
change their initial decision. It would be important to ensure that the temptation is not 
there for public bodies to await the result of the leave to proceed, rather than review 
their decision once the possibility of judicial review is raised. And, as with the 
proposed three month time limit, we are not aware of a significant number of 
unmeritorious judicial review actions being raised, and putting pressure on public 
bodies and the court. 
 
Debbie King 
Campaigns and Public Affairs Officer 
10 April 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Simpson and Marwick 
 

Simpson and Marwick’s expertise and market-leading position in dispute resolution is 
well known. We provide legal advice and representation across all key sectors – 
personal injury, professional indemnity, commercial litigation, employment and family 
law. Our in-house advocacy unit provides unrivalled and cost-effective access to all 
courts in Scotland. 
 
We are supportive of the key aim of modernising the operation of the courts. Lord 
Gill accurately describes the current structure as slow, inefficient and expensive. We 
will address key aspects of the Bill below.  
 
1. Increase in privative jurisdiction from £5,000 to £150,000 
 
Section 39 of the Bill seeks to increase the privative jurisdiction of the sheriff court 
from the current level of £5,000 to £150,000. We welcome that proposal, subject to 
the need for sufficient judicial discretion to remit complex matters to the Court of 
Session and subject also to adequate resourcing of the sheriff courts – particularly 
the proposed specialist personal injury court – to deal with the influx of litigation. 
 
The current privative limit of £5,000 is seriously outdated. It is a rare action for 
personal injuries which is raised with a sum sued for of under £5,000. A decreasing 
number of commercial disputes concerns sums under £5,000. Raising such disputes 
in the Court of Session incurs unnecessary expense for all parties. There is a public 
interest in promoting access to justice. Access is improved by lowering the costs 
incurred. The costs are lowered where disputes are litigated at the appropriate level, 
with an appropriately trained and resourced judiciary. 
 
There is a plethora of specialist personal injury law firms in Scotland. They ought to 
be well capable of providing advice and representation for their clients in sheriff 
courts, without the necessity to instruct counsel.  
 
There are two caveats to our support for the proposed increase. First, it must be 
allied to a robust discretion for sheriffs to remit cases of complexity to the Court of 
Session. A case of low value may nonetheless encompass legal complexity. Equally, 
it may represent a test case in which the value may not reflect its importance. 
Sheriffs must be provided with an unfettered discretion to remit as they deem 
appropriate. 
 
Secondly, access to justice and the swift resolution of disputes will only occur if the 
sheriff courts are adequately resourced to deal with much higher volumes, allowing 
court time for both interlocutory matters and substantive hearings, as well as 
adequate writing time for sheriffs. 
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2. Establishment of a specialist Scotland-wide court 
 
We welcome the provision in Part 1, Chapter 4 Section 41 which provides the power 
to confer all-Scotland jurisdiction for specified cases – with particular emphasis on 
the establishment of a specialised personal injury sheriff court (subsection (1)).  
 
Whilst arguably, there is already a specialised personal injury court operating within 
the Court of Session, it is recognised that the suggested increase in the privative 
jurisdiction limit to £150,000 will ensure that the right level of cases are heard before 
sheriffs with specialisation in personal injury work. We also agree with the intention 
to allow a similar specialised personal injury court to be established in Glasgow or 
indeed in other parts of the country if necessary. 
 
We also consider that the introduction of the Bill provides a welcome opportunity for 
further judicial specialisation amongst sheriffs.  Sections 34 to 37 permit the Lord 
President to decide which categories of cases within the sheriff courts may be heard 
by judicial officers who specialise in that category. Subject to appropriate time and 
resource being made available for judicial training, and subject to the volumes of 
cases for any category being raised and heard in the sheriff courts, we welcome 
such categories extending to cover disease actions, clinical negligence and 
commercial disputes. This is a not an exhaustive list but there are some obvious 
categories of actions for which a greater degree of judicial specialism would be 
desirable. The introduction of the commercial courts in the Court of Session and in 
certain sheriff courts, and the efficient proactive case management by the allocated 
judges assigned to the commercial division, is an example of the benefits gained by 
judicial specialism.   
 
In relation to lower value claims that may not require a specialised sheriff it is, of 
course, entirely appropriate that these cases can be raised in the appropriate local 
sheriff court.  
 
With one eye to the future, in the event that the Bill receives Royal Assent further 
consideration should be given to the existing chapter 36 rules presently governing 
personal injury procedure in the sheriff court under ordinary procedure.  At present 
these rules largely mirror the Chapter 43 rules operating in the Court of Session. 
However there is one notable difference; in chapter 36 the timetable provides that 
parties are obliged to conduct a pre-proof conference (PPC) with PPC minutes to be 
lodged in advance of the proof diet. There is no obligation on parties to meet and the 
conference can be held by telephone.  In our experience most PPCs are conducted 
over the telephone.  Under chapter 43 procedure in the Court of Session, parties are 
obliged to meet in person at a pre-trial meeting (PTM).   We would suggest that in 
the event a specialised personal injury sheriff court is established, it would greatly 
aid settlement discussions and allow the parties to focus on what issues remain in 
dispute if the sheriff court timetable obliged the parties to conduct a meeting to 
discuss settlement.     
 
3.  Civil jury trials 
 
We disagree with sections 61 to 69 which provide for civil jury trials in certain sheriff 
courts. Whilst we understand that the intention is to introduce a procedure similar to 
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that operating in the Court of Session, we consider that there is a significant 
imposition on the public in terms of time (and on the public purse in terms of cost) 
which is not justified by way of reintroducing civil jury trials in the sheriff court. In our 
view jury trials bring the potential for inconsistency of awards and can lead to 
confusion on the part of both pursuers and defenders when advising on the true 
value of a claim, given inconsistencies between judicial awards and jury awards. 
Uniformity and certainty is preferred by both pursuers and defenders. In Kirsty Mae 
Hamilton v Ferguson Transport (Spean Bridge) Limited and Gilbert Dennis Thomson 
v Dennis Thomson Builders Limited [2012] CSIH 52 these issues were considered 
by a five judge bench, chaired by the then Lord President (Hamilton); juries are now 
provided with judicial direction on appropriate banding of awards to consider during 
their deliberations. In our view, if a jury needs to be provided with judicial direction to 
achieve consistency awards then effectively their function becomes redundant. 
 
We note that the proposal is in essence to lift the rules governing jury trials in the 
Court of Session into the Bill and therefore the provisions will largely reflect the 
language and procedures currently set out in the Court of Session Act 1988. 
However in practice, in our experience, the existing chapter 43 procedure in respect 
of jury trials provides evidence of additional delays. If either party asks the court to 
appoint a jury trial then the proof diet assigned in the initial timetable is discharged 
and a jury trial in scheduled for approximately one year after the date of the proof. 
Consequently this means that it can take up to two years from calling the summons 
to date of trial – cutting against the principle of encouraging streamlined and efficient 
case managed litigation. We would also suggest that this is contrary to improving 
access to justice and discourages the aim of improving an efficient, streamlined civil 
court system fit for modern day litigation.  
 
If jury trials are to be available in the specialist personal injury court then we would 
welcome: 

1. The conventions in relation to material that could be provided to a jury should 
be relaxed further so that documents such as the Judicial College Guidelines 
can be made available; 

2. The jury should be required to give reasons for the basis of their decision and 
award; and 

3. The appeal process should be revised to allow judges the opportunity to 
correct decisions which can clearly be shown to be either ill-considered or 
inappropriate. 
 

4. Simple procedure 
 
Section 77(1) of the Bill states that the Scottish Ministers may provide that, in certain 
categories of simple procedure cases, no award of expenses may be made, or any 
expenses awarded may not exceed a prescribed sum. Section 77(5)(a) provides that 
an order under subsection (1) does not apply to cases in which the defender (i) has 
not stated a defence; (ii) having stated a defence, has not proceeded with it, or (iii) 
having stated a defence, has not acted in good faith as to its merits.   
 
The provision of section 77(5)(a)(ii) has the effect that when a defender states a 
defence, whether that be on liability or quantum, and subsequently offers settlement 
of the claim, he is unable to rely on the provision restricting the award of expenses.  
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This can discourage settlement of claims as it may be in the defender’s interest to 
run a defence at proof, rather than settle a claim.  It might also be in the defender’s 
interest to allow decree to pass rather than to enter a defence on quantum and be 
subject to an adverse finding in expenses.  
 
The provisions proposed are the same as those which currently exist for the 
treatment of expenses in small claim cases.  In his report on the Review of Expenses 
and Funding of Civil Litigation in Scotland, Sheriff Principal Taylor recommended that 
the court should have a discretion to restrict recoverable expenses in a small claim in 
cases where a defender, having stated a defence, has decided not to proceed with it.  
He recommended (at chapter 4, paragraph 21) that this should be reflected in the 
rules for the new simple procedure. The proposed rules do not allow for the 
discretion recommended by Sheriff Principal Taylor.   
 
We believe that in order to avoid the difficulties currently encountered by defenders 
who have stated a defence in a small claim but choose not to proceed with it, it is in 
the interests of both justice and efficiency to make provision for the court to have 
discretion to restrict awards of expenses in simple procedure, in line with Sheriff 
Principal Taylor’s recommendation.   
 
Simpson and Marwick 
10 March 2014 
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Justice Committee 

 
Courts Reform (Scotland) Bill 

 
Written submission from Society of Solicitor Advocates 

 
 
Introduction 
 
According to the Policy Memorandum, adopting the words of the Scottish Civil Courts 
Review (“SCCR”), the Scottish civil courts are "slow, inefficient and expensive" and 
structural and functional reforms are required (para 2).  It is the contention of this 
response that  
 
1. The Bill addresses none of these problems effectively – there is little evidence to 

support the proposed changes.  
2. Access to justice requires access to advice and access to representation – the Bill 

favours the rich and powerful over the ordinary citizen. 
3. Any financial savings will be small and disproportionate to the detriment the 

changes will bring about. 
 

Slow, inefficient and expensive 
 
What the Bill does/doesn’t do 
(a) Speed – the Bill does not address the speed of civil court proceedings and the 
Policy memorandum itself only mentions the pace of proceedings in connection with the 
quote from the SCCR. Transferring the vast majority of first instance civil business from 
the Court of Session to the sheriff court will not speed things up.  Leaving aside 
summary causes and small claims, the timescale between the start of a case and the 
start of the full hearing of a case is similar whether the case is in the Court of Session or 
the Sheriff Court. The main difference is that in the Court of Session cases are 
scheduled to run to a finish, whereas in the sheriff court only a first day is normally 
allocated, meaning cases which start their full hearings often take longer. Introducing 
the intermediate Sheriff appeal step also means important cases which are appealed 
will inevitably take longer if they have to go through several appeals to arrive at an 
authoritative decision. 
 
(b) Inefficient – what is predominantly said to be inefficient is highly or over qualified 
judges dealing with minor criminal cases or low value civil actions.  Raising the 
exclusive competence of the sheriff court will remove the vast majority of first instance 
from the Outer House.  Presently the Court of Session deals with substantially less than 
10% of civil actions raised in Scotland (see financial memorandum para 65 Chart 1).  
The Bill would reduce this to around 2% (para 73 table 11) and, without an influx of new 
work, Outer House judges would each have to hear only about one proof or debate a 
year.  The introduction of a lower tier of judges in the Bill would also, it is said, release 
the better qualified judges to concentrate on the more serious and higher value cases.  
However the lower tier are expected to be as legally experienced as their “over 
qualified” superiors, be specialists in that lower tier of work, and accept significantly 
lower salaries.  We question whether it is realistic that candidates of appropriate quality, 
likely to get decisions right first time, can be found.  The Civil Justice Advisory Group 
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final report (pages 20-23) pointed out that poor quality first instance decision making 
simply leads to appeals, delay and expense.   
 
(c) Expense – The main basis for the proposal to increase the exclusive competence 
of the sheriff court was an analysis of 93 Court of Session and 94 sheriff court personal 
injury cases drawn from the period 2004-07 and submitted to the Scottish Civil Courts 
Review by one firm of solicitors representing insurers. It was said to be disproportionate 
if the legal expenses incurred by one side or both sides combined exceeded the value 
of the settlement.  Those figures showed that even in the sheriff court the majority of 
low value claims resulted in higher expenses than settlements. However there was no 
evidence at all to compare the costs incurred with settlement values in other types of 
case in either the Court of Session or the sheriff court, so no conclusion could be drawn 
in general about the relative expense of litigating in one forum or the other. The analysis 
also provided no information about the negotiation process – what the initial offer was 
compared to the final settlement – and no comparison could be made about the value 
added by the use of one court or the other. Most importantly, the analysis made no 
comparison between the value of the settlement and the resources of the parties. A 
£10,000 settlement would be equal to around 40% of the annual income of someone on 
average earnings but only 0.00002% of the annual income of a major insurance 
company.  The importance of the work done by those who have to investigate and bring 
claims on behalf of injured people relative to an injured person’s own resources should 
be taken into account in considering what is or is not proportionate. 
 
What the Bill could do 
 
(a) Separate first instance civil from criminal business completely – the SCCR noted 
that the priority given to criminal business meant that criminal business interfered with 
the prompt disposal of civil business.  However it made no recommendations to resolve 
the problem and neither does the Bill. We have been calling for this issue to be 
addressed since the start of this debate. If there is to be specialization of the judiciary at 
first instance then the obvious first step is to have judges who are full time on civil or 
criminal and who are not available to be called upon to fulfil other work at the expense 
of what they are appointed to do. Since the Government has rejected the SCCR 
recommendation to abolish the part time judiciary, there ought to be no need to use full 
time judges, allocated to do civil or criminal work, to fill gaps in the opposite specialism 
to the detriment of progress in their ordinary work. 
 
(b) Introduce a unified rules structure - many of the issues which led to the setting up 
of Lord Woolf’s review in England in the 1990s were similar to the problems identified in 
Scotland. The principles to be applied to the solutions were also similar yet the method 
adopted was entirely different. The focus in England was on the procedure to be 
followed.  The Civil Procedure Rules were the result – a unified code to be applied in all 
civil courts.  Although in Scotland we have edged towards having similar rules in the 
sheriff courts as in the Court of Session, the courts have remained separate and will 
continue to be so if the current proposals are implemented. Having one set of rules for 
all civil cases in all courts would make it far easier for a case to be transferred up or 
down the ladder as a case progressed.  This would also mean that the proper judge to 
hear the matters ultimately in dispute could be left until the issues have crystallised. 
 
Access to justice requires access to advice and access to representation 
We have two principal concerns both of which raise questions about equality of arms 
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1. Removal of the automatic right to specialist representation in a large number of 
civil and criminal cases 

2. Removal of an effective right to representation in simple procedure cases. 
 

(a) The automatic right – we have concerns about representation in summary 
criminal appeals before the proposed sheriff appeal court. At present an appellant has 
to instruct a solicitor advocate or an advocate for an appeal to the High Court. Usually 
this means a fresh pair of eyes considering the merits of the appeal.  This frequently 
results in advice being given about the prospects, which in turn limits the number of 
appeals which would otherwise come forward. The proposals state that there will be no 
automatic sanction for the employment of specialist pleaders in the sheriff appeal court.  
If that is so, it is likely to have an adverse impact on the administration of justice. Many 
important appeal decisions in recent years have come in summary cases.  Important 
points may not be identified if they are dealt with at a lower level and there also may be 
problems with consistency of decisions for the same reason. Downgrading the forum 
and representation for most criminal appeals is likely to increase delay and expense.  
Moreover, if, as proposed, criminal appeals in the sheriff appeal court are dealt with 
centrally in Edinburgh, the Crown’s side will be likely to be handled by Crown Office with 
access to advocates depute.  The appellant, on the other hand, will have to make do 
with his local solicitor. 
 
Audit Scotland noted in its overview of criminal justice in 2011 that a fundamental 
principle in a democratic society is separating the power of the state from the processes 
of maintaining and upholding the law. Designing a system of justice which favours 
government, with its resources and ability to call upon and pay for the best quality 
representation, over the citizen risks offending against that principle. 
 
Courts rely on the quality of the representation of parties to arrive at correct decisions. 
Specialist pleaders are an important feature of a quality justice system.  The Bill 
explicitly aims to limit the opportunities for specialist pleaders (solicitor advocates and 
advocates) to exercise their skills as of right.  This means more parties will have to 
conduct their cases without the benefit of such representation and more courts will have 
to arrive at their decisions without the benefit of the best submissions.  There is likely to 
be a reduction in the quality of justice available in Scotland and there are likely to be 
more appeals. In civil cases, one party is frequently an arm of government or an 
institution, such as a bank or insurance company, with the resources to pay for the 
highest quality representation. Ordinary litigants, on the other hand, if they wish to 
match that representation, will have to be prepared to pay for that representation, 
irrespective of success or failure.  We have already drawn attention to the huge 
inequality in the resources of typical litigants.  The court structure should ensure that 
those inequalities do not dictate the result of litigation. 
 
(b) The effective right – for the lowest value civil cases, the aim is for more parties to 
represent themselves. Those who seek advice and representation from lawyers will 
have to pay for it irrespective of success or failure. Is this really the type of justice 
system we want?  Here are two examples.   
 
A recent university graduate starts her first job and buys a second hand car for £4,500 
from a major dealer so she can get to work.  The car is faulty and after carrying out 
some ineffective repairs the dealer refuses to do any more without payment or replace 
the car. 
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An elderly man has a chairlift installed in his home at a cost of £4,750 because he can 
no longer get upstairs to the bathroom or bedroom without it. The lift is poorly installed 
and falls off the wall. The company refuses to fix it. 
 
Apparently people in this position ought to be able to take these cases to court 
themselves. Imagine if the defender in each case offers them half the outlay as a 
compromise out of court settlement. The alternative is they have to go to a lawyer, 
knowing that whatever improvement in the terms they receive will be reduced by the 
amount of the lawyer’s fee. Or suppose they do go to court themselves relying on the 
judge being more inquisitorial?  If a better offer is made but still short of what they ought 
to get, no matter how inquisitorial, the judge cannot advise them to accept or reject. 
 
A £5,000 claim is a very substantial sum for people on ordinary incomes and it is not 
appropriate that they should be forced to lose out one way or the other because the 
cost of representation will be irrecoverable. 
 
Savings disproportionate to detriment 
 
The financial memorandum demonstrates there will be significant one-off costs but that 
savings will be slow to materialize. If the savings do not materialize, litigants will have to 
pay higher fees for lower quality justice.  In addition, the statistics belie the basis of the 
justification for the most significant proposed change – the increase in the exclusive 
competence.  If only two specialist sheriffs will be necessary to dispose of all personal 
injury cases transferred to the specialist personal injury court, how is it that those cases 
present such a problem for the Court of Session to dispose of with 34 judges (three of 
whom are committed to a smaller number of commercial cases)? Personal injury 
practitioners are sceptical that two judges can deal with all of the cases. If only two 
judges are appointed, cases are likely to be substantially delayed. 
 
The changes proposed favour organisations, in particular government and major 
commercial entities, over the ordinary citizen. This is not the type of justice system 
which Scotland deserves. 
 
Society of Solicitor Advocates 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Keith Stewart QC 
 
I attach my comments relating to the Courts Reform (Scotland) Bill (SP Bill 46). 
 
I commence with preliminary observations before commenting on the bill under 
reference to paragraphs in the accompanying policy memorandum. 
 
Preliminary observations 
 
1 The efficiency of a legal system cannot properly be assessed under reference 
to criteria devised in relation to businesses or other models.  In particular, it cannot 
be evaluated properly where there is disproportionate reference to monetary cost, 
any more than can a health service.  The process of doing justice is, seen from a 
cost perspective, inherently ‘inefficient’.  Extreme caution must therefore be 
exercised when reference is made to cost savings.  It is essential that the system 
must obtain and retain the confidence of the public at large.  It will not do so where a 
false interpretation of efficiency is applied in shaping rules of procedure.  It will not do 
so where it is clearly the case that the best lawyers are available in most cases only 
to the wealthy, or to the State. 

 
2. The policy memorandum adopts Lord Gill’s view that minor modifications to 
the status quo are ‘no longer an option’, (and vid. § 27) and that the adoption of only 
part of his recommendations would somehow compromise their integrity.  But the 
policy memorandum fails to make this case.  There is no inviolable connection, for 
example, between the proposals to introduce a new grade of inferior sheriff, and the 
proposal that the sheriff court should have its exclusive jurisdiction increased from 
£5,000 to £150,000.  There is no link between the two proposals so intimate that if 
one but not the other of these measures were to be thought worthy of adoption, the 
absence of the other would render the one adopted unworkable.  There is no reason 
why an equivalent to Chapter 43 of the Rules of the Court of Session should not be 
put in place in sheriff court procedure, to see whether alteration to procedure can 
achieve, by way of election, outcomes which the bill would propose to achieve by 
compulsion. 

 
3. Contrary to the views expressed in the policy memorandum, it is highly 
desirable that change to something as important as a legal system should proceed 
incrementally: allowing for the gradual testing of new measures to ensure that they 
work as intended, and that they carry the support of the public and the profession.  
Institutions are repositories of wisdom and memory.  There is a humility in 
recognising that there are limits to the abilities of individuals or groups of individuals, 
at specific times, to assert the desirability of wholesale change, and to foresee its 
results.  Recent history teaches otherwise.  The upheaval caused to local 
government by ‘regionalisation’ was justified by all sorts of savings and benefits 
which would occur.  Yet within less than a generation the policy had been 
abandoned.  The contents of the policy memorandum demonstrate an unreasonable 
confidence in the value of its proposals, in the face of calls for caution from those 
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best placed to advise.  I disagree with Lord Gill’s view that piecemeal reform has 
obstructed ‘true progress in civil justice’.  Incremental change is the result of 
measured consideration, occurring with the benefit of full consideration of causes 
and effects, conducted on a practical rather than a theoretical basis, and a 
concentration upon what works. 

 
4. The policy memorandum rehearses Lord Gill’s description of civil justice in 
Scotland as ‘slow, inefficient and expensive’.  If that is truly the case, the problem 
lies overwhelmingly in the court system, not with the legal profession.  Delays in 
individual cases are more readily addressed by the court than the structural delays 
created by the lack of availability of courts.  As regards expense, however desirable 
the aspiration that the court service be ‘cost neutral’, that goal is unachievable in the 
face of the growth in fields such as immigration. 

 
5. The policy memorandum is inaccurate in proposing that there are only two 
options, implementation of Lord Gill’s review and maintenance of the status quo.  
This is a false opposition. 

 
6. The policy memorandum frequently endorses steps which tend to elevate the 
administrative convenience of the court above the wishes and interest of litigants and 
their advisors, for example in the proposal that an all-Scotland jurisdiction might be 
conferred by the Scottish Ministers on a sheriff sitting in a particular court or dealing 
with specific types of proceedings: § 29; or the obstacles placed in the way of 
litigants seeking to bring proceedings in the Court of Session.  The Courts are the 
servants, not the masters, of the public. 

] 
7. The proposals envisage a fundamental shift in balance in the legal profession 
(in terms of numbers and importance) away from independent practitioners at the 
Bar or in the solicitors’ branch, towards the judiciary.  In the passage dealing with 
access to the court by party litigants, this is recognised expressly.  The creation of a 
further tier of sheriff, inferior to existing sheriffs, encouraged to act as an inquisitor, 
moves the Scottish legal system towards the adoption of a continental-style 
inquisitorial system.  It moves away from the common law’s belief that truth and 
justice are best arrived at through the process of having parties present their 
evidence and arguments, and test the evidence and arguments of the other side.  If 
this is the ultimate objective of the present Scottish Government, it ought to declare 
that objective openly. 

 
8. The tone of the policy memorandum displays an unwarranted distrust of the 
legal profession, as though hundreds of years of disinterested service and 
professionalism were to be easily ignored, and calls for caution dismissed as self 
interest. 

 
Specific observations 

 
§ 29 The creation of a new inferior form of sheriff, to be known as a summary 
sheriff, multiplies the tiers of the court system in a manner which will cause appeals 
to proliferate, increasing delay and cost. 
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§ 34 The creation of more salaried ‘judicial officers’ is advanced as tending to 
assist the desired goal of having a much more diverse judiciary in Scotland.  Rather, 
it will increase the numbers of judges who will for better or for worse believe that 
their advancement will lie in conformity to what they believe are the aims and 
objectives of the system at any given time, to the detriment of the independence and 
exercise of discretion of the bench; thus the suppression of alternative views and 
interpretations, and alternative approaches to the facts and circumstances of cases.  
The judiciary will become (at least potentially) more diverse only in the sense of the 
backgrounds of the holders of judicial office, with the summary sheriffs working 
within an increasingly narrow range of outcomes.  Diversity of background may- 
may- be increased: but at the expense of uniformity of outlook.  Ultimately the 
proposals risk reducing the scope for testing the common law position and legislation 
by a sheriff of the necessary ability, before time consuming and lengthy appeals.  

 
§ 35 This paragraph contains the suggestion that cases are dealt with inefficiently 
through coming before ‘over-qualified’ judges.  This is an odd concern: the more 
readily a matter comes before an able judge, the more readily will its features be 
identified.  The more qualified a judge is, the better, at any level. 

 
The expression ‘judicial officer’ which appears is an ugly one and risks  leaving the 
impression that the ultimate intention is the de-skilling of aspects of the work carried 
out by judges and sheriffs, taking them from the judicial sphere into the 
administrative sphere. 

 
§ 36 In advocating the transfer of business from the Court of Session to the sheriff 
court, the policy memorandum bears to recognise that low value and apparently 
straightforward cases nonetheless may give rise to complex and difficult legal 
questions, but fails to afford adequate weight to these considerations.  Rather than it 
being a self evident need that cases are directed to the lowest level that they can 
competently be dealt with, the true need- and the objective of a legal system which 
truly aspires to efficiency- is that cases should be heard as rapidly as is consistent 
with thorough preparation, and fairness: and it is by no means self evident that this is 
consistent with hearing before a lower grade, inexperienced inferior sheriff.  The 
assertions at § 37 that adequate protection for the public interest is afforded by these 
summary sheriffs being ‘fully qualified’ lawyers, with ‘suitable’ experience, 
recommended by the Judicial Appointments Board and trained as required by the 
Judicial Institute, are inadequate.  They grossly overestimate the value of judicial 
training and the results which it can achieve with inadequate pupils.  

 
§ 42 Abolition of honorary sheriffs, and proposals concerning magistrates, 
proceeds not he basis that Scotland should have a fully professional, legally qualified 
judiciary.  This undermines the value played by lay people in the judicial system, 
removing the desirable voluntary aspect of service to the community which informs 
such lay participation, and further removes the mechanisms of justice from the 
public.  It is inconsistent with what is ostensibly the Scottish Government’s objective 
of promoting ‘diversity’ on the bench. 

 
§ 54 The observations about the place of residence of ‘judicial officers’, and their 
being aware of local circumstances in the areas where the courts in which they sit 
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are situated, are unexceptionable, but fly in the face of policy decisions already taken 
concerning the closure of sheriff courts. 

 
§ 65 Specialisation of sheriffs, and the creation of pools of specialised sheriffs, is 
not of itself undesirable, but the tone of the policy memorandum underestimates 
significantly the ability of the able generalist rapidly to master the essentials of 
points, even in areas of law with which he or she is not immediately familiar. 

 
§ 67 The ‘powerful demand’ for specialisation can already be met at present by 
Sheriffs principal, such as in the creation of family and commercial sheriffs in 
Glasgow. 

 
§§ 79 et seq. 
 

 Proposals to shift work from the Court of Session to the sheriff court tend to over-
estimate the general levels of ability on the shrieval bench, and the ability of judicial 
training to address this.   

  
The impression gained from recent visits to sheriff courts, and discussions with 
sheriffs, sheriff clerks, and solicitors practising there, speaking candidly, is of a 
system substantially unprepared for the body of work which the Bill envisages will be 
shifted there, as well as the body of work which will be transferred on the closure of 
neighbouring courts.  The bill underestimates substantially the inefficiency of the 
sheriff court.  It presumes an overall level of competence amongst solicitors and 
procurators-fiscal deputes, which is not borne out in practice. 

  
 The Bill and the policy memorandum ignores the fact that Scotland already has a 

national personal injury court- the Court of Session, which boasts experienced and 
skilled judges, a body of highly experienced and expert counsel and solicitors, with 
high quality resources and infrastructure in the form of the Advocates’ Library and 
the Judicial Library.  There is no need to create a new court from scratch; this would 
involve an unnecessary and undesirable duplication of resources and concomitant 
expense.  The Faculty and the Court of Session are moreover institutions which 
have developed and evolved over centuries in the service of the nation, and as a 
result possess an institutional strength and independent spirit, things which are 
(presumably) thought desirable. 

 
§ 80 The paragraph asserts that the Court of Session is ‘flooded’ with claims.  The 
overall tone of the paragraph is undesirable.  As noted elsewhere, the courts must 
consider themselves at the service of the public, and if the public chooses to litigate 
there, that is their concern and should be their right.  Clearly they do so because 
they find the system convenient and speedy, as opposed to using the sheriff court.  If 
this is deemed problematic, the remedy lies in the improvement of the quality of all 
aspects of the sheriff courts, such as by adoption of procedure analogous to Ch. 43 
R.C.S., so that people litigate there through election rather than compulsion.   

 
§ 81 If other litigants are indeed deterred from litigating in the Court of Session by 
the volume of personal injuries work conducted there, then the ready remedy lies in 
the hands of the court and the Keeper of the Rolls.  It would be a straightforward 
exercise to address this perceived difficulty by affording priority to types of action 
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over other types, or among actions within the same category.  This would of course 
proceed alongside proper scrutiny of progress in actions by judges such as the 
procedures of the Court of Session have always permitted, even where judges have 
not made proper use of them.  This is a proportionate response and far less 
expensive than the creation from scratch of a new court. 

 
§ 83 The fees paid to lawyers reflect their hard work and the unavoidable cost of 
maintaining a skilled profession, which is overwhelmingly in the public interest. 

 
§ 85 The word ‘abuse’ is inappropriate in the context of the selection, by a 
competent professional, of the appropriate forum to serve the interests of a litigant in 
the particular circumstances of a case. 

 
§ 87 With the ‘churn’ effect of low value business removed, it is hoped that higher 
quality work will be attracted to the Court of Session…  This is mere aspiration and, 
in the context of profound and unprecedented change to the legal landscape in 
Scotland, is deplorably vague.  The public is entitled to know what work the Scottish 
Government conceives the Court of Session carrying out in future; what matters will 
be heard there once the Court no longer has to deal with disputes which the Bill 
considers beneath its dignity.  Historically, the range of work conducted before the 
Court of Session has included matters of very modest value.  It is not correct to 
assert that the historical mission of the Court of Session is somehow restricted to the 
most ‘serious’ or ‘difficult’ cases. 
 
§ 92 The paragraph refers to Sheriff Principal Taylor’s findings that actions raised 
in the sheriff court are ‘very often’ conducted by solicitors in a most efficient and 
competent manner.  But very often actions are not conducted in such a manner, and 
junior counsel at present carry out much work of revisal and amendment to 
inadequate pleadings, focussing the issues and ensuring that justice can be done 
expeditiously between parties.  No-one doubts that some sheriff court actions are 
conducted efficiently- or that many are- perhaps, most are.  If that is the case, it is no 
more than would be expected of solicitors acting professionally.  But it scarcely 
follows from that assertion that all are, so as to justify the obstacles placed in the 
way of instructing counsel to place actions on a proper footing. 

 
§ 94 The Scottish Government does not believe that its proposals will interfere with 
access to justice.  This assertion of belief in the policy memorandum is left 
unsupported. 
 
The Scottish Government appears to have adopted Lord Gill’s conclusion that only 
by adopting his proposals as an ‘integrated solution’ policy memorandum appears to 
have accepted that piecemeal approach would not address the problems which are 
identified.  That being the case, there is room for querying whether the present 
exercise of inviting comment is genuine. 

 
§ 95 The court already has the power to regulate expenditure which it considers 
unnecessary, by awards of expenses.  The policy memorandum asserts that it 
cannot be right that the costs of employing counsel are recoverable in all cases: 
indeed, the costs of employing counsel are not recoverable in all cases, the sheriff 
must sanction the case for counsel’s employment.   
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§ 97 It is disingenuous to assert that opportunities to employ counsel will not be 
reduced drastically, to the detriment of those litigants unable to pay the higher fees 
of larger firms of solicitors, if the bill is passed in its present form.  The 
consequences would be a restriction of the scope of litigants to be represented by 
lawyers with equivalent ability and experience to wealthier litigants; and to counsel’s 
services being substantially restricted to the wealthy and to large corporate 
organisations, including the Scottish Ministers. 

 
§ 103 It is readily foreseeable that the fees of practitioners in a specialist personal 
injuries’ court will rise to reflect their specific expertise. 

 
§ 124 The existence of conflicting decisions in different sheriffdoms is not entirely a 
bad thing.  Such conflicts can bring ambiguities in the law sharply into focus; the 
existence of contra authority results in fuller argument; and the position is reviewed 
and analysed more thoroughly before passing to the Court of Session.  The matter is 
better dealt with by the speeding up of appeals procedure from the Sheriff Principals 
to the Court of Session. 

 
§ 129 An undesirable consequence of introducing a fresh tier of appeal hearings is 
the unavoidable duplication which will follow. 

 
§ 139 The aim of achieving sentencing consistency is not desirable per se if it 
impedes the exercise of judgment and discretion by sheriffs in individual cases. 

 
§ 137 Experience suggests that ‘simple’ procedure will inevitably grown more 
complex. 

 
§ 157 As noted above, the passage hints at a fundamental shift away from an 
adversarial to an inquisitorial approach.  Courts already offer considerable 
assistance to party litigants, in terms of offering explanations of practice, and by 
paraphrasing their submissions in order to extract propositions of law.  But such 
assistance is always offered in the context of doing justice between the parties, 
rather than directing the investigations by parties of their respective cases. 

 
§ 171 Given that judicial review petitions frequently concern the acts of the Scottish 
Government, the Scottish Government should for sake of fairness decline to render 
the bringing of petitions more difficult.  The proposals are too restrictive, given that 
they are likely to bear upon individuals drawn from disadvantaged groups within 
society, frequently less certain of their rights, such as serving prisoners.  A filtering 
procedure should permit the petitioner to state the nature of the conclusions sought, 
and the factual background, in general terms, otherwise the proposals create a 
disproportionate advantage in favour of respondents. 

 
§ 193 The proposal that the Court of Session should be able to take into account its 
own business and operational needs in considering remits from inferior courts is a 
further example of the elevation of the administrative convenience of the court above 
the interests of litigants. 
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Chapter 6 I question the need for new rules of court where existing and indeed 
repealed procedure permitted regular scrutiny of progress of cases, by judges 
hearing them By Order.  This also permitted informal ‘case management’, long 
before the term became fashionable.  That these provisions allowing close scrutiny 
of cases were not in the past taken, is not the fault of the profession.   
 
Keith Stewart QC 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Ross McClelland, David McLean, Ceit-Anna MacLeod, 
Paul Reid and Usman Tariq, Advocates 

 
Introduction 
 
1. This response is written by five junior members of the Faculty of Advocates. We 
called to the Bar in 2011 and 2012. We have experience of appearing at all levels of the 
court system in Scotland – tribunals, sheriff courts and the Court of Session. We have 
taken different paths to the Bar – some have worked as solicitors and solicitor-
advocates for a number of years and others have joined the Bar at the beginning of their 
careers. We also have different areas of practice at the Bar – these include commercial 
law, personal injury, professional negligence, family law and public law. These diverse 
experiences and backgrounds offer us a broad perspective of conducting litigation in 
Scotland both as solicitors and Advocates.   
 
2. We welcome the objectives of this Bill. We agree with a number of its proposals, 
including the creation of summary sheriffs, judicial specialisation and the simple 
procedure for cases for £5,000 or less. However, we disagree with the increase of the 
exclusive competence of the sheriff court from £5,000 to £150,000. In our view, this 
proposal fails to meet the objectives of the Bill. This proposal, if implemented, will have 
a detrimental effect on: 

 
 the public’s access to justice;  
 the Scottish business community;  
 the future of the Scots Bar; and 
 the development of Scots law.   
 

3. We believe that this proposal has been fuelled by several misconceptions, 
including: 

 
i.  The belief that the value of the claim reflects the complexity of the factual and 

legal issues in the case. We disagree. There are claims under the value of 
£150,000 that have sufficient complexity of fact or law that they ought to be 
raised in the Court of Session; likewise there are claims in excess of £150,000 
that are relatively straightforward and ought to be raised in the sheriff courts. 
At present, a pursuer has the choice to raise an action at the appropriate level 
of the court system. This proposal removes that choice from the hands of the 
pursuer. If implemented, it would bar litigants from Scotland’s highest civil 
court where litigants with the same claim in the other jurisdictions of the United 
Kingdom would have access to their highest first instance court. 

 
ii. The belief that litigating in the sheriff courts is inevitably faster, more efficient 

and cheaper. We disagree. Our experiences – both as solicitors prior to 
coming to the Bar and as Advocates who appear in sheriff courts across 
Scotland – do not support that view. It is common for substantive hearings in 
the sheriff courts to be discharged because of a lack of court time or be heard 
in short sittings over non-consecutive days spread over a number of months. 
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All of this increases cost: lawyers and sheriffs have to re-familiarise 
themselves with cases, and witnesses and clients have to take more time off 
work. These problems will get worse if all cases worth up to £150,000 have to 
be raised in the sheriff court. Cases in that value bracket often need a 
substantial amount of court time. They will place an extra burden on an 
already over-burdened sheriff court.   
 

iii. The belief that instructing an Advocate in a case of £150,000 or less is an 
excessive outlay for the litigant that is not reflected in corresponding benefits 
for litigants and the courts. We disagree. In the course of this response, we will 
discuss the value of instructing an Advocate and the prejudice to the public if, 
in practical terms, they are deprived of access to counsel in cases with a value 
of £150,000 or less due to a lack of automatic sanction.      
 

The Public’s Access to Justice  
 
4. There appears to be a view that cases worth £150,000 or less are unworthy of the 
Court of Session. Awards of sums far less than £150,000 can be life-changing for 
litigants. This is a substantial sum of money for all but a privileged few. Most disputes 
involving ordinary members of the public will be worth less than £150,000. The 
consequence of this proposal will be that litigating in the Court of Session – with the 
corresponding access to counsel and the most senior judges in Scotland – will become 
the exclusive preserve of the privileged few. In practical terms, this would close the 
doors of the Court of Session to the majority of Scotland’s citizens and small 
businesses.  
 
5. The proposal as it stands would deprive the public of automatic access to counsel 
in cases with a value of £150,000 or less. The Bill proposes the transfer of cases from 
the Court of Session in which counsel may be instructed to the sheriff courts where 
litigants may not always be able to rely on the services of counsel. In its Advocates, 
Scotland has a pool of specialist expertise in litigation and dispute resolution. We firmly 
believe that Advocates make litigation more efficient and less expensive overall. Their 
specialist expertise can speed up decision-making, help a client decide how best to 
spend limited resources, and stop wastage on issues that do not really matter. 
Advocates do not just do oral advocacy in court. Much of their work is done behind the 
scenes, focusing the investigation of a case, drafting written pleadings, advising on 
settlement options and negotiating resolutions. It is here, often hidden from public view, 
that the skills of counsel come to the fore. There are, of course, specialist litigation 
solicitors with these skills. Scotland’s citizens are free to instruct them. But Scotland 
only has a limited supply of these skills, and much of it is to be found at the Bar. 
Scotland’s solicitors know that, which is why so many of them instruct Advocates. 
Scotland’s citizens, its civil justice system, and the public purse, will be poorer if access 
to counsel is denied. 
 
6. At present, a litigant who raises such a case in the Court of Session and wins is 
generally entitled to recover his legal fees (for his solicitors and Advocates) from his 
opponent. In the sheriff court, whilst solicitors’ fees may be recovered in this way, 
counsel’s fees may only be recovered if the court has granted sanction for the 
instruction of counsel. This imbalance means some litigants – especially those with 
limited resources – will consider the instruction of counsel to be an option closed to 
them. This inequality of arms will be particularly stark when the opponent is well 
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resourced – for example, an insurance company, the government, a health board or a 
large company. Those parties are much less likely to be put off instructing counsel by a 
lack of sanction. Moreover, there is a common misconception that it is expensive to 
instruct an advocate. In fact, it can be considerably less expensive to have a piece of 
work done by counsel than by a solicitor. This is one reason why solicitors advise their 
clients to involve counsel. Both the solicitor and counsel have defined roles in the 
conduct of the case and the instruction of counsel invariably lessens the workload of the 
solicitor. Furthermore, the effect of the recent Dean’s ruling allowing counsel to appear 
(in appropriate cases) without an instructing agent further reduces the costs associated 
with instructing counsel.  We believe that depriving litigants of access to the skills and 
expertise of counsel in cases with a value of £150,000 or less will be to the detriment of 
Scotland’s citizens and create an inequality of arms in many cases.   
 
7. We are struck by the misconception which appears to exist among consumer and 
trade groups about this proposal. Which? is reported as having said that the proposed 
change “will mean more consumers can seek redress for poor services or faulty goods”. 
The Federation of Small Businesses is reported to have said that “[p]ursuing a debt 
through the courts can be prohibitively lengthy, uncertain, and expensive” and that “[i]t 
therefore makes perfect sense for all cases with a value of up to £150,000 to be dealt 
with at the sheriff court – not shunted off to the costly Court of Session”. These 
comments share two features: (i) both envisage the consumer or small business as the 
pursuer; and (ii) both miss the point that the pursuer chooses whether to sue in the 
sheriff court or the Court of Session.  The proposal will remove that choice for actions 
worth less than £150,000; and by increasing the workload of the sheriff court risks 
making litigation there slower and more expensive.  
 
The Impact of the Proposal on Businesses 
 
8. In recent years, Scotland has built up considerable expertise in commercial 
litigation. Much of that expertise has built up around the specialist commercial court 
procedure in the Court of Session. This service is popular with the business community 
for its efficient and high-quality decision-making.  
 
9. Those gains are placed at risk by the proposal to refuse businesses access to the 
Court of Session for actions worth less than £150,000. Businesses with claims below 
that limit will have to go to the sheriff court. Moreover, whilst some sheriff courts such as 
Aberdeen, Glasgow and Edinburgh offer specialist commercial procedures tailored to 
the needs of such litigants, the great majority do not. That is not presently a problem 
because litigants have the option to go to the Court of Session commercial court if they 
need that expertise. 
 
10. The Bill would remove that choice for all actions worth less than £150,000.  
Businesses will be forced to pursue claims – which may be of great importance to them 
– in courts which lack the specialist expertise currently available. They may not receive 
the service they have come to expect. Our concern is two-fold. First, it is a backward 
step to deprive the business community of expertise that it presently enjoys. Second, 
having been deprived of that expertise, businesses may take their commercial litigation 
away from Scotland to other jurisdictions such as England. Scottish businesses may 
find that when they do business with English companies, those English companies will 
insist on English jurisdiction clauses in their contracts covering all disputes, not simply 
those worth less than £150,000.  
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11. In our view, a substantially more modest limit should regulate access to the Court 
of Session for commercial cases. We do not understand it to be suggested that actions 
of inappropriate simplicity are being raised in the commercial court. In our experience, 
solicitors, clients and Advocates exercise sound judgment on which commercial cases 
need the Court of Session’s expertise and which do not. We also do not think resources 
are being wasted, and we note that the government does not expect savings to be 
made by transferring commercial litigation out of the Court of Session (Financial 
Memorandum, para. 98). In these circumstances, there is no good reason to transfer 
commercial cases out of the Court of Session commercial court.  
 
The Impact of the Proposal on the Bar 
 
12. As junior members of the Bar, we are stakeholders in the future of the profession. 
The proposal, in its current form, will lead to a 47% reduction of cases in the Court of 
Session (Policy Memorandum, para. 88). These cases will be transferred to the sheriff 
courts with, at present, no automatic right of sanction for counsel. This proposal will 
inevitably reduce the number of cases coming to the Bar and, as such, we are affected 
by the proposal.  
 
13. However, putting self-interest aside, we are concerned about the implications of 
this Bill on the future of the Bar. There are approximately 460 practising Advocates in 
Scotland of whom one-fifth are Queen’s Counsel. The senior members of the Bar 
usually appear in high value and complex cases. The proposal ought not to affect the 
type of work routinely undertaken by these senior members of the Bar. However, junior 
members of the Bar will be more directly affected. These are Advocates who are cutting 
their teeth in cases in the Court of Session often with a value of less than £150,000. The 
majority of the work that will be transferred out of the Court of Session is the work that is 
traditionally undertaken by junior members of the Bar. In the absence of this work, many 
skilled Advocates will be forced to consider other careers. As such, there is likely to be a 
drain of talent from the profession. Moreover, the junior members who remain at the Bar 
will not get the same opportunities to develop their skills in the Court of Session before 
the most senior judges in Scotland. If these juniors are to become the seniors of the 
future, we may see an overall decline in the quality of the Bar in the future. This would 
be detrimental to the future development of Scots law as some of the most important 
cases in Scottish legal history have been reliant on the skill with which counsel have 
tacked novel and challenging issues before the court.   
 
14. There is another concern. In recent years, the Bar has become a more diverse 
and inclusive environment. There are more female and minority group members than 
ever before. In the event that the proposal leads to a reduction of work at the Bar, there 
is a risk that those members from “non-traditional” backgrounds will suffer most. The 
period of training to become an Advocate (known as “devilling”) is nine months in which 
the devil is not paid. The initial years at the Bar are also challenging. A new Advocate 
seeks to establish his or her reputation and build a steady stream of work. The 
consequence of reducing the work coming into the Bar at the junior end is that it will 
increase the barriers to entry into the profession – in other words, it will become more 
difficult to make a living from a career at the Bar in the initial years. If that is so, there is 
a risk that the Bar becomes a career for the privileged few who have substantial 
independent financial resources. We are ultimately of the view that in the long-term the 
pool of legal talent in Scotland is likely to shrink if the proposal in the Bill is implemented 

900



5 
 

and much of the progress made in recent years to widen access to the profession will 
be reversed.  
 
The Impact of the Proposal on Scots Law – the remit provisions 
 
15. The effect of the proposals in the Bill will be that cases raising complex or novel 
legal issues but under the value of £150,000 will no longer be decided by the most 
senior judges in Scotland, the Senators of the College of Justice. We consider that this 
could have significant negative consequences for the future development of Scots law. 
There is a great jurisprudential advantage in the most difficult legal issues being 
resolved by Scotland’s most senior judges, particularly in a small legal jurisdiction like 
Scotland.  
 
16. The Bill seeks to tackle this issue with its remit proposals. However, we consider 
that the proposals to remit cases from the sheriff court to the Court of Session are 
convoluted. Clause 88(2) of the Bill proposes that a sheriff may remit a case to the 
Court of Session “if the sheriff considers that the importance or difficulty of the 
proceedings makes it appropriate to do so” in cases above its exclusive competence. 
We agree with this test. It is consistent with the test in section 37 of the Sheriff Courts 
(Scotland) Act 1971. It should be applied to all cases, irrespective of value, thereby 
ensuring that complex cases are heard in the appropriate court. However, clause 88(4) 
complicates matters for complex cases that fall within the exclusive competence of the 
sheriff court. In terms of this provision, a sheriff may request the Court of Session to 
allow proceedings to be remitted to that Court if the sheriff considers that there are 
“exceptional circumstances” justifying the remit. However, section 88(5) then requires 
the Court of Session to consider whether there is “special cause shown” in accepting 
the remit. These provisions would appear to be unnecessarily stringent. A litigant 
seeking to use them would need the approval of two judges applying different tests.  We 
are of the view that the test in clause 88(2), and not the more stringent test in clause 
88(4), would be appropriate in all cases if complex and important cases are to be 
resolved by Scotland’s most senior judges.   
 
17. We note that the Court of Session is permitted to consider its business and 
operational needs in determining whether to accept a remit from the sheriff court even 
where “exceptional circumstances” have been established (Policy Memorandum, para. 
193). However, there is no scope for the Court of Session to consider the operational 
and business demands placed on the sheriff court – a sheriff may be of the view that the 
complexity of the case makes it difficult for his or her court to deal with the issues in an 
expeditious and considered manner. For example, the sheriff court may be unable to fix 
consecutive days to deal with a complex proof with the consequence that evidence and 
arguments might be staggered over non-consecutive days over a number of months. In 
these circumstances, a sheriff may take the view that the Court of Session could deal 
with the case in a more appropriate manner. However, this will be an irrelevant 
consideration for the Court of Session to take into account in determining whether to 
accept the remit. This is a weakness in the current proposal.  
 
18. We note that, in terms of clause 88(10), a decision by the sheriff pursuant to 
clause 88(4) is final. It cannot be appealed. We are of the view that the Court of Session 
should have the power to “call in” cases where appropriate, on the application of one or 
more of the parties. This power could be used where a sheriff refuses to remit a case 
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which would more appropriately be considered by the Court of Session – for example, 
where the legal jurisprudence is inconsistent or lacking clarity.  
 
Conclusions 
 
19. We disagree with the proposal to increase the exclusive competence of the sheriff 
court from £5,000 to £150,000. We accept that the exclusive competence needs to be 
increased. A figure consistent with other jurisdictions of the United Kingdom would, in 
our view, be appropriate.   
 
20. In the event that the exclusive competence of the sheriff court is substantially 
increased, we believe that provision must be made for the recovery of legal expenses 
without discriminating between sums paid to solicitors and sums paid to Advocates. The 
focus of the system should be on ensuring that a litigant recovers his reasonable costs 
– whether they have been spent on solicitors, counsel or any other expert that has been 
retained to assist with the litigation. We understand that removing the requirement for 
the court to sanction the employment of counsel would bring Scotland into line with the 
other jurisdictions of the United Kingdom. 
 
21. In the event that a value restriction is imposed on actions being raised in the Court 
of Session commercial court and placed into the sheriff courts, we see considerable 
merit in establishing two or three all-Scotland commercial courts (in, for example, 
Edinburgh, Glasgow and Aberdeen) pursuant to clause 41(1) of the Bill. This would 
allow expertise to develop in a cost-effective way. The new specialist all-Scotland 
personal injury court “goes hand in hand” with the increase in the exclusive competence 
(Policy Memorandum, para. 105). That being so, a specialist all-Scotland jurisdiction to 
service the needs of Scotland’s business community in cases with a value under the 
new exclusive competence limit would seem essential. However, we would repeat our 
primary position that a dramatically increased financial limit should not be imposed on 
access to the Court of Session commercial court.   
 
22. To ensure that the most important and difficult cases can be resolved by 
Scotland’s senior judges, we consider that the test to transfer such cases from the 
sheriff court to the Court of Session should not be so restrictive, and that it would be 
logical for the Court of Session to have the power to “call in” cases. If the aim of the 
courts reform is to allow cases to be litigated at an appropriate level then parties should 
be allowed to put their case for remit direct to the senior court. 
 
23. We understand that the long-term vision for improving civil justice in the sheriff 
courts envisages reforms over a period of ten years. In the event that the exclusive 
competence of the sheriff court is substantially increased and there is an automatic 
transfer of cases from the Court of Session, care must be taken to ensure that the 
sheriff courts are able to cope with the increase of business. The consequence of 
rushing in these reforms would be to impede the public’s access to justice and make the 
system more inefficient in the short-term. We are accordingly of the view that any 
reforms in the Bill must be implemented in stages over a number of years to ensure a 
seamless transition of business. In particular, any significant increase in the exclusive 
competence of the sheriff court should be introduced on a phased basis.  
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24. The views expressed in this response are shared by the authors and made in their 
personal capacities. These views do not necessarily reflect the position of the Faculty of 
Advocates or the authors’ respective stables.  
 
Ross McClelland, Advocate, Axiom Advocates 
David McLean, Advocate, Hastie Stable 
Ceit-Anna MacLeod, Advocate, Arnot Manderson Advocates 
Paul Reid, Advocate, Ampersand Advocates  
Usman Tariq, Advocate, Ampersand Advocates  
 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Terra Firma Chambers 
 

1. Introduction  
 
1.1. This Submission is from Terra Firma Chambers and represents our collective 
views.  We were formed in January 2008 and have increased our membership from 
30 to 47.  All members of Terra Firma Chambers practise as counsel on an 
independent referral basis as members of the Faculty of Advocates.  Our instructions 
come from solicitors and others who are able to instruct directly on behalf of a very 
diverse client base ranging from central and local government, businesses of all 
types and scale and private individuals.  We specialise in commercial, planning, 
property and administrative law.   

 
1.2. The specialist representation and advice that we provide enable both 
solicitors and those able to instruct directly, including small local firms, to give expert 
services to their clients which they would otherwise not be in a position to do.  As a 
result, these firms can compete effectively against much larger ones and thereby 
provide a local, convenient and cost effective service.  Our work is obtained on an 
open and competitive basis. 

 
1.3. A number of our members have substantial experience in criminal prosecution 
work; some members undertake part time judicial duties at all levels.  Our 
membership includes the largest number of members of Faculty who also practise in 
England and Wales and internationally. 
 
1.4. We have a strong commitment to giving young people every possible 
opportunity to advance their careers and job opportunities.  In a typical year, 
approximately 10 people will undertake a week’s programme of work experience with 
us tailored to their particular needs and circumstances. 
 
1.5. Our admission process adopts the practice of the Judicial Appointments 
Board for Scotland. 
 
1.6. Three of our members have attained Judicial Office at Court of Session, 
Sheriff Court and Tribunal levels. 
 
2. Policy objective of the Bill 
 
2.1. The stated policy objective of this Bill and the accompanying policy document 
is to create a fundamentally new court structure for civil justice in Scotland.  This is 
intended to address the concerns of the Scottish Civil Courts Review of 2009 chaired 
by Lord Gill, now the Lord President.  The stated aim is to provide for a more efficient 
and economical structure both for litigants and the state.  Any such reform that has 
such a laudable objective, if properly supported by evidence, should be welcomed. 
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2.2. The Bill provides for a new three Tier judicial system consisting of a summary 
sheriff, sheriff and court of session judge with two levels of appeal court namely a 
sheriff appeal court and the current Inner House of the Court of Session.  The 
current system is, of course, a two tier one comprising the Sheriff Court and the 
Inner House of the Court of Session with appeal provision from the Sheriff to the 
Sheriff Principal and from both tiers to the Inner House of the Court of Session. 
 
2.3. What is lacking is any economic analysis and explanation of what reduction in 
costs both to litigants and to the state that will be achieved once the scheme is 
enacted and in operation.   
 
2.4. Furthermore, there is no explanation or disclosure as to what the new 
structure will actually be comprised of.  In particular, whilst Section 2 of the Bill 
enables the Lord President of the Court of Session to make a proposal for a new 
Sheriff Court structure, it is surely reasonable for a proper plan to be disclosed now 
as to how it is envisaged that the new three tier system will actually operate in 
practice.  It is an essential part of any successful economy that commercial and 
property rights are capable of being asserted and established quickly and efficiently. 
The Sheriff courts do not currently achieve that. In most Sheriff Courts, the pressure 
of criminal and family business means that only 1 day is given to non-family law 
proofs in the first instance. Many proofs will involve 3, 4 or even more attendances at 
court over a period of months before there is a resolution. This results in 
considerable additional expense for the parties and delayed justice for litigants. It 
makes the role of the Sheriff harder to exercise effectively. It makes the results less 
certain. Most Sheriffs do not gain expertise in commercial matters and this is a 
particular reality outwith the central belt. The Commercial Court in the Court of 
Session has been a boon for Scottish business. To undermine it by imposing a limit 
of £150,000 on its jurisdiction, would be a mistake: see also 3.2 below.  

   
2.5. In the proposed new structure, how many summary sheriffs and sheriffs are 
envisaged and where will they operate from?  If the focus is to be on increased 
judicial specialisation, how will this operate in practice?  If the proposals in the Bill 
are deemed essential in the interests of efficiency and modernisation, then it is 
reasonable to expect that a proper plan outlining what is to happen is available for 
consideration by the Committee and thereafter Parliament itself prior to enactment. 

 
2.6. The proposed provision to govern appeals from the Sheriff Appeal Court to 
the Inner House of the Court of Session is far too restrictive.  For example, an error 
of law by the Sheriff Appeal Court would not be appealable ordinarily as they should 
be.  The effect of enactment will be to hinder or even preclude the Inner House from 
exercising its critical function in clarifying and explaining Scots law: see also 3.1 
below. 

 
3. Proposed exclusive jurisdiction in the Sheriff Court and the essential 
role of the Court of Session 
 
3.1. The proposed exclusive jurisdiction in monetary claim is £150,000.  It is our 
view that this figure is grossly excessive.  It is 3 times the equivalent in England and 
Wales and 5 times that which applies in Northern Ireland.  Litigants in Scotland 
therefore are faced with a system whereby access to the higher court will not be 
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available in Scotland as it is elsewhere.  There is no substantial explanation or 
justification as to why this should happen. The stated basis for this proposal rests on 
the volume of personal injury cases raised for or determined at relatively modest 
levels.  There is, in our submission, no supporting evidence that judicial or other 
resources are being wasted relative to such cases.  Most such cases are raised and 
settled, often with the involvement of counsel, on an efficient basis as envisaged by 
the Coulsfield Report. If the Court of Session is to continue to thrive, it requires to 
have a proper volume of suitable cases to be determined by the judges of that Court 
both at first instance and on appeal (see 2.6 above).  If this proposal is enacted, it is 
our view that the Court of Session, as the long established centre of excellence for 
the interpretation and development of Scots law as a distinct and separate 
jurisdiction, will be damaged materially or at serious risk. 
 
3.2. At present, the Court of Session has a highly regarded and successful 
commercial court consisting of specialist judges who provide a critical service to the 
business community of Scotland at all levels. The aim should be to encourage that 
jurisdiction to be a place of choice for new international business rather than to 
impose an excessive barrier to litigation in Scotland as this Bill does. 

 
3.3. Many commercial cases currently dealt with by that Court will fall below the 
proposed exclusive jurisdiction of the Sheriff Court.  Such cases are often complex 
involving expert evidence and difficult factual and legal issues.  Such a case which is 
determined or settled at a level of, for example, £50,000 will usually be critical to the 
survival of a small business of whatever type.  In our view, there is no merit in forcing 
such cases to be brought at a local level or there may be no specialist judicial 
resources dedicated to deal with such matters and where the costs incurred could be 
greater than at present due to logistics and geography. 

 
3.4. Any reform requires to ensure that the Court of Session in the words of the 
late Lord Rodger of Earlsferry, former Lord President, Law Lord and Supreme Court 
Justice: 

“should continue to be a first instance court to which people can take 
their case in the expectation that it will be dealt with straightaway, by a 
judge who is one of the best legal minds.”  (Lecture 20.6.2008: Delivering 
Excellence in Scotland’s Civil Justice System) 

 
The proposed sheriff court exclusive jurisdiction and restricted appeal regime 
combined, at best, put at serious risk Lord Rodger’s analysis and vision. 
 
4. Availability of the Independent Referral Bar to litigants 
 
4.1. Scotland, although a small jurisdiction, continues to have a thriving referral 
Bar which enables independent specialist advisory and advocacy services to be 
provided for the benefit of the public whether on a privately paid for basis, with the 
benefit of legal aid or where counsel acts on a speculative basis.  Advocates are 
available to be instructed by every solicitor anywhere in Scotland and this means 
that specialist advice and representation is provided where it is needed and without 
the necessary expertise becoming concentrated in a smaller number of most likely 
city-based large solicitors’ firms.  
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4.2. In our view, one of the consequences of making the exclusive jurisdiction of 
the Sheriff Court in monetary cases so high, is that both the Judiciary and the public 
will be disadvantaged in not having the benefit of counsel both to advise and to 
conduct litigation.   

 
4.3 At present, parties are entitled to be represented in the sheriff court by an 
advocate but the employment of counsel by a successful party requires to be 
sanctioned by the sheriff as having been justified before the expenses of instructing 
the advocate can be recovered from the losing party.  This situation is unique in the 
United Kingdom.  In other parts of the United Kingdom, parties are free to instruct 
either a solicitor or counsel in the lower civil courts and to recover the costs in the 
event of success so long as these are reasonable. 

 
4.4 In the initial consultation paper which preceded the Bill, it was suggested that 
the sanctioning of the employment of counsel in the sheriff court would be only in 
exceptional circumstances.  This would be even more extreme and restrictive than 
exists at present, and when taken along with the significant rise in the exclusive 
jurisdiction, would have led to significant disadvantage to parties in the sheriff court 
who in effect would be prevented from instructing counsel.  Although the Explanatory 
Memorandum on the Bill suggests that a lower threshold for the sanctioning of 
counsel will now be applied, it does not appear to be reasonable that even that 
threshold is appropriate where the result of the raising of the exclusive jurisdiction 
will be to prevent parties from pursuing actions in the Court of Session where they 
would have the right to instruct an advocate and to recover the expenses of that. 

 
4.5 Solicitors and advocates are competitors for work in the sheriff court and 
litigants ought to be free to choose by whom they wish to be represented.  The 
expenses of such representation ought to be recoverable in the event of success, 
subject always to taxation and upon the basis the amounts sought are reasonable.  
The existence of a system of sanctioning in Scotland distorts competition between 
solicitors and advocates and ought to be discontinued.  This is particularly so in a 
situation where it is proposed to raise the exclusive jurisdiction of the sheriff court to 
an amount three or five times higher than exists anywhere else in United Kingdom 
and where in the remainder of the United Kingdom no sanction is required to employ 
either a solicitor or a barrister to provide representation in the lower courts.  

 
5. Conclusions 
 
5.1. Overall, we submit that this Bill requires scrutiny on the issues we have 
discussed above and subsequent amendment to take our concerns and 
observations into account. 

 
5.2. We are quite willing to answer any questions that the Committee may have for 
us and to provide witness evidence if asked to do so. 

 
Terra Firma Chambers 
11 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Thompsons Solicitors and Solicitor Advocates 
 
“The Defenders in virtually all personal injury cases are, in reality, insurers.  There is 
thus what Lord Justice Jackson described as an asymmetric relationship between 
the Pursuer and the Defender.  In many cases there is a true David and Goliath 
relationship.” 

(Taylor Review of Expenses and Funding of Civil Litigation in Scotland) 
 

If Section 69 of the Enterprise and Regulatory Reform Act has stolen David’s 
sling; the Court Reform (Scotland) Bill, as currently drafted, will tie the straps 
of his sandals together. 
 
The Bill creates certain significant disparities in terms of access to justice; principally 
because it takes a “one size fits all” approach to personal injury litigation together 
with a dogmatic attitude towards key aspects of the court process.  Nevertheless, we 
believe that with a few simple amendments, introducing a more nuanced and 
balanced approach to key matters, the Bill is capable of delivering the package of 
reforms recommended by the Civil Justice Review but in a way that is fairer to 
victims of injury and disease that will work on a practical level.  
This submission is in three parts for ease of reference: 

 Part 1 – A summary of our concerns and proposals 

 Part 2 – A discussion of the general “themes” at the heart of Civil Court reform 

 Part 3 – A more detailed discussion of our concerns 

Each Part has been drafted to be read as a free standing document   

 

PART 1 

A summary of our concerns and proposals 

Our concerns 
 
1. Will the new system and, in particular, the personal injury court cope? 

 Has the number of cases that will flow into the new court been 
underestimated? 

 Does the court have the staff resources, IT and systems to cope with the 
veritable tsunami of cases? 

 Will the cases run as efficiently and without wasting court time as currently 
works so successfully at the Court of Session? 
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2. In access to justice terms, does the proposed structure achieve a fair balance in 
the David v Goliath relationship such that victims of accident and injury have a fair 
opportunity to secure a just outcome through litigation? 

 Workplace cases – has any account been taken of the “game changing” 
nature of Section 69 of the Enterprise Act and should workplace cases be 
treated differently? 

 Employment of Counsel - Have the proposals gone too far and is there not 
a fairer way of ensuring the “proportionate” use of Counsel by victims? 

 Simple procedure and Summary Sheriffs – have the following words of 
Kenny MacAskill been forgotten: “The small claims court is not suited to 
help those involved in personal injury litigation. It is in recognition of that 
fact that such cases will be removed from the small claims procedure.” 
[Parliamentary Answer 3SW – 4224] 

Our proposed amendments 
 

1. Systems 

 The new court must be ready for at least 90% (and not 70%) of personal 
injury cases being removed from the Court of Session. 

 The staff, IT and systems, particularly including systems such as electronic 
motions currently being used in the Court of Session, must be employed in 
the new specialist court and there is a compelling argument that the 
specialist court should be housed in the Court of Session building. 

2. Workplace cases 

 All workplace cases should be capable of being raised at the specialist 
personal injury court irrespective of their financial value. 

 Parties should have the automatic right to employ Counsel in all workplace 
cases before the specialist personal injury court. 

3. Counsel in other cases 

 Parties should have an automatic right to employ Counsel in all fatal cases 
and in all cases with a value of more than £20,000. 

4. Simple Procedure and Summary Sheriffs 

 The Simple Procedure is wholly inappropriate for personal injury cases 

 Any personal injury cases proceeding before a Summary Sheriff should 
follow the specialist rules which are currently being used under Chapter 34 
of the Summary Cause Rules. 
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5. Statutory Instrument/Order 

 To ensure flexibility, the types of cases (workplace accidents) which may be 
heard at the specialist personal injury court irrespective of their value; limits for 
automatic sanction for Counsel; and other relevant matters should be set from 
time to time by Order. 

PART 2 

A discussion of the general ―themes‖ at the heart of Civil Court reform 

Access to justice and legal representation 
 
Access to justice is about more than having your day in court.  In relation to personal 
injury matters, access to justice is also about having access to legal advice and 
representation.  The Scottish Government‟s research paper, “In the Shadow of the 
Small Claims Court” (copy attached), found that in the Small Claims Court “Access to 
justice has been reduced by restricting access to [legal] advice”.  Legal advice and 
representation must be appropriate for the type of case and there must be parity and 
equality of representation – if the Defender uses Counsel, the victim must have that 
right. 

Funding – victims rely on legal cost recovery, insurers do not 
 
Victims of personal injury rely on recovering their legal costs from the defender at the 
end of a case.  Accordingly, the representation that they receive is determined 
entirely by the Rules of Court.  If the Rules of Court say that a victim cannot raise 
their action in the specialist personal injury court, then the victim cannot do so.  If the 
victim does not have automatic sanction to employ Counsel, the victim may not use 
Counsel.  Insurers, on the other hand, as Sheriff Taylor has commented, do not rely 
on legal costs recovery. In short, insurers can afford to employ Counsel to represent 
them whenever they wish.  As the Scottish Government research paper shows, 
experience tells us, and logic leaves in no doubt, insurers, with their deep pockets, 
will employ Counsel before the specialist personal injury court and unless the court 
rules permit victims to do the same, they will be fighting with one hand behind their 
back.  In the post Section 69 of the Enterprise Act world, this shall turn an 
exceptionally difficult task into an impossible one. 

Why victims of accident and injury raise court actions 
 
Before a court action is raised, every injury case will have gone through the detailed 
Pre-Action Protocol involving in-depth discussion with insurers.  Victims only require 
to raise a court action if an insurer has refused to settle a good case or have offered 
too little compensation or made no offer at all.  This important issue should be 
remembered when consideration is being given to the issue of whether the legal 
costs of a court action that the insurer requires to bear at the end of a case is 
“proportionate”. 

One size does not fit all 
 
Why should workplace cases be treated the same as other injury cases and subject 
to exactly the same rules, procedures and the same considerations about matters 
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such as sanction to employ Counsel?  Particularly because of the impact of Section 
69 of the Enterprise Act, is there not a compelling case to treat workplace cases 
differently? 

Automatic Sanction v Discretion 
 
As a case progresses, parties may require the authority of the court to take certain 
steps. The authority may be granted in one of two ways: It may be pre-
existing/automatic because the Rules of Court specifically sanction the step; or, the 
party may require, on a case by case basis, to seek the authority of the court.  In the 
latter case, the issue will be entirely down to the discretion of the Judge/Sheriff who 
hears the application.  The Bill, as currently drafted, relies heavily upon discretion for 
important issues relating to access to justice.  Victims of accident with cases of a 
value of less than £5000 do not have the automatic right to have their case heard at 
the specialist personal injury court but apply to the discretion of the court to do so 
and parties may apply to the discretion of the court to employ Counsel, for example.  
Some matters are too important to rely upon the discretion of the court.  Further, as 
quoted at paragraph 3.12 of the independent analysis to the Bill‟s consultation 
response “One judiciary respondent commented however: “an application to remit a 
case is a discretionary remedy and can take up considerable time and expense”.  
The judiciary respondent strongly advised against relying too heavily upon discretion. 

Value is an arbitrary and unfair basis for distinguishing between workplace 
cases 
 
All workplace cases are going to be complex in law and difficult to succeed because 
of Section 69 of the Enterprise Act.  The difference in the level of access to justice 
open to victims of workplace accidents, as the Bill is currently drafted, will be 
substantially different depending upon whether the value of the case is more or less 
than £5000.  However, the value of a workplace case can be substantially influenced 
by something as simple as whether or not a victim received sick pay.  It is not at all 
uncommon to have two victims suffer virtually identical injuries in almost exactly the 
same circumstances but find one case has a significantly higher value purely 
because of wage loss.  Value should play no role in whether the victim of a 
workplace accident may have their case heard by the specialist personal injury court.  
That right should be automatic. 
 

PART 3 
 

A more detailed discussion of our concerns 

Will the specialist personal injury court cope with the level of business? 
 
The Financial Memorandum assumes that 70% of cases currently being run in the 
Court of Session will fall to be heard by the specialist personal court.  In our 
submission, this is a significant underestimate.  This figure of 70% was arrived at by 
looking at the “sum sued for” in cases before the Court of Session.  The sum sued 
for is always higher than the settlement value of a case.  If a party sues for a sum 
above the exclusive limit of the Court of Session but his case settles for less than 
that figure, he will face a stiff sanction in terms of cost recovery.  The question is not, 
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therefore, what percentage of cases currently have a sum sued for exceeding 
£150,000 but rather how many cases currently before the Court of Session settle for 
less than £150,000.  Based upon our statistics, this is likely to be a figure of at least 
90%.  We understand that other organisations such as APIL and the Faculty of 
Advocates have offered evidence which also supports a figure of around 90%. 
 
There is no point in creating a specialist personal injury court of it is not able to cope 
in terms of resources, and staff, with the case numbers.  Resourcing and staff should 
err on the side of caution; and should expect to be required to handle 90% of the 
personal injury cases that are currently before the Court of Session. 
 
The approach of the Court of Session to personal injury cases has been widely 
hailed as a success.  The success is down to the specialist Rules of Court (Chapter 
43); but only in part.  It is also down to the specialist “back room” court staff who 
ensure that the cases are handled efficiently and to the systems and IT which ensure 
that very little judicial time is spent dealing with personal injury cases. 
 
Statistics show that over 98% of personal injury cases will settle without a judge ever 
having had any involvement with the case at all, including the need to hear motions 
or other procedural matters. 
 
For the specialist personal injury court to be a success, it must aim to achieve the 
same 98% figure.  To do so, it is essential that not only the Rules of Court currently 
used in the Court of Session are replicated but the specialist court is staffed to the 
same level as the Court of Session and has the same IT and systems available to 
court users.  These systems include electronic Court Rolls and, most importantly, E-
Motions which means that motions only require to take up court time if they are 
opposed or the court itself specifically asks to be addressed on the point. 
 
E-Motions play a particularly important role in ensuring very little court/judicial time is 
taken up with personal injury cases.  They do not currently exist in the Sheriff Court 
where a lot of time is still taken up with unnecessary court appearances even in 
personal injury cases. It is essential to the core aims of the Bill to avoid the court 
process being “slow, expensive and inefficient” that the E-Motion system is adopted 
in the specialist personal injury court. 

Section 69 of the Enterprise Act 
 
Before the introduction of Section 69 of the Enterprise Act, the law was based on a 
socio-economic policy acknowledged and accepted throughout Europe which 
recognised the significant imbalance in the relationship between an employer and an 
employee.   
 
The policy was summed up clearly and succinctly in a recent judgment of Lord 
Drummond Young in the case of Cairns v Northern Lighthouse Board & Another 
[2013] CSOH 22.  A copy of the relevant section of the judgment is attached as an 
appendix.  It is a policy that recognised that when it comes to selecting work 
equipment, instituting systems of maintenance, providing training and all issues 
relating to health and safety, all of the power lies with the employer and the 
employee has very little ability to influence the situation.  Accordingly, the law was 
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based upon a system of strict and presumed liability such that where a worker 
suffered an injury, the employer had to explain away what happened and if they 
could not do so, they required to pay compensation.  Practically, this meant that the 
vast majority of victims of workplace accidents receive compensation and it ensured 
that the burden of proof was where it ought to lie given the difference in power 
between the employer and employee relationship.  Section 69 of the Enterprise Act 
has completely reversed that situation.  Now, to succeed in a claim, it is the 
employee who must prove their case at common law.  They must, for example, 
prove what the employer knew and ought to have known, what systems the 
employer ought to have had in place and what the employer did wrong.  This is a 
heavy burden indeed.  The practical effect of Section 69 of the Enterprise Act is that 
many victims of workplace accidents who previously would have had a right to 
compensation will no longer be able to succeed in a claim; and every victim of 
workplace injury will find it substantially harder to prove their case.  Real case 
examples are provided at the appendix to this submission. 
 
That is not the only consequence of Section 69.  The UK health and safety 
Regulations are mainly based upon, but not identical to, European Directives.  There 
is therefore a European Law dimension to all of this.  The UK Government may be in 
breach of European Law and may therefore face “Francovich damages” claims.  
Victims may seek to argue that because Section 69 is in breach of European Law, 
they cannot be denied the right to rely on the health and safety Regulations.  Victims 
may seek to argue that if they cannot rely upon the Regulations, they may rely upon 
the European Directives as either “directly applying” to them or in some way setting 
the common law standards that an employer must meet to provide a safe place of 
work.  In short, no-one currently can predict how the courts will deal with the fall out 
of Section 69 of the Enterprise Act.  The years ahead will see many complex legal 
arguments being advanced and test cases being taken.  Every workplace case has 
the potential for these arguments. 
 
Summary Sheriffs and Simple Procedure is no place for workplace cases.  All victims 
of workplace cases should have the right to have their case heard at the specialist 
personal injury court with the automatic sanction to employ Counsel. 
 
Finally, on this point, a raft of health and safety Regulations were introduced to the 
UK in 1992, the Scottish Courts played a major and proud role in defining what those 
Regulations meant.  The Scottish courts were therefore at the forefront of developing 
and shaping the law.  The majority of the leading cases were argued by specialist 
Scottish Counsel before Scottish courts.  Those cases include English v North 
Lanarkshire Council [1999] SCLR 3101  The Scottish courts were able to play a 
major role in developing the law because we had expert judiciary assisted by high 
quality legal argument from specialist Counsel.  That proud legacy will be lost in the 
years following Section 69 of the Enterprise Act unless all workplace cases may be 
heard by the specialist personal injury court with the benefit of automatic sanction to 
employ Counsel. 

                                                 
1
 Other cases: McGhee v Strathclyde Fire Brigade [2002] SLT 680; Davidson v Lothian & Borders Fire Board 

[2003] SLT 939; McGowan v W&JR Watson Ltd [2006] Rep. L.R. 52; Cullen v North Lanarkshire Council 

[1998] S.C. 451; and Anderson v Lothian Health Board [1996] S.C.L.R. 1068 

913



7 

Proportionate automatic sanction to employ Counsel 
 
We submit that there should be automatic sanction to employ Counsel in the 
following cases: 
 

 All work related cases before the specialist personal injury court 

 All fatal cases 

 All other personal injury cases with a value exceeding £20,000 

 
There is a drive to ensure that legal costs are “proportionate”.  There is no doubt that 
the cost of Counsel can considerably increase the amount an insurer requires to pay 
at the end of a case.  The way Counsel is paid at present is currently very different to 
solicitors.  Solicitors are paid in relation to a table of fees.  The table of fees sets and 
controls the maximum a solicitor can be paid.  There is no such table of fees for 
Counsel.  Their fees are open ended and without any real control mechanism.  
Introducing a table of fees for Counsel could ensure that Counsel‟s fees are 
predictable and sufficiently proportionate. 

Simple Procedure is wholly inappropriate for any personal injury case 
 
As the Bill is currently drafted, personal injury cases with a value of less than £5000 
will be heard by Summary Sheriffs.  The Rules also envisage that Summary Sheriffs 
shall deal with matters under special Rules called “Simple Procedure”.  These Rules 
will involve a heavy level of judicial input because they require judicial intervention to 
force parties towards settlement.  Currently, no personal injury cases are heard at 
the Small Claims Court.  In a written parliamentary question, the Cabinet Secretary 
for Justice, Kenny MacAskill, said “The Small Claims Court is not suited to help 
those involved in personal injury litigation.  It is in recognition of this fact that such 
cases will be removed from the Small Claims Procedure”. Currently, all personal 
injury cases with a value of less than £5000 follow the Summary Cause procedure 
but with specialist personal injury Rules (Chapter 34), mirroring those Rules at the 
Court of Session. 
 
It is not clear whether the Bill envisages a change to the current arrangement 
whereby personal injury cases with a value of less than £5000 will require to follow 
the Simple Procedure, which would appear to far more closely follow the Small 
Claims Procedure, or whether they will be heard by Summary Sheriffs using the 
current specialist personal injury Rules. 
 
The Scottish Civil Courts Review acknowledged the significant success of the 
specialist personal injury Rules at the Court of Session.  Under the heading “The 
success of Chapter 43 procedures for personal injury actions” it stated “There is 
general agreement that the Chapter 43 reforms (in the Court of Session) have been 
successful bringing settlement dates forward and reducing the amount of judicial 
time spent on personal injury actions in the Court of Session.  Research 
commissioned by the Scottish Executive provides evidence to prove this”. 
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The success of Chapter 43 has resulted in specialist personal injury Rules being 
introduced to the Sheriff Court Ordinary Procedure (Chapter 36) and the Summary 
Cause court (Chapter 34).  Those Rules have also been widely accepted as a 
success and the specialist Rules for Summary Cause personal injury cases was 
overhauled and reintroduced as recently as September 2013. 
 
Anything other than having specialist personal injury Rules to be used in relation to 
cases heard by Summary Sheriffs would be a significant retrograde step and would 
also serve to suggest that the significant time and effort spent introducing new 
specialist personal injury Rules to the Sheriff Court was a waste of time. 
 
Thompsons Solicitors & Solicitor Advocates 
18 March 2014 
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APPENDIX 1 

Examples of successful cases under the Health and Safety Regulations which 
would be very unlikely to succeed following Section 69 of the Enterprise Act. 
 
Michael Adamson 
 
Michael was a 29 year old electrician.  He suffered a fatal electrocution in the course 
of his employment in August 2005.  He was employed by Mitie Engineering 
Services.  The accident occurred during the construction of a retail outlet in 
Dundee.  He touched a cable labelled “not in use”.  The cable was however live and 
when Michael came into contact with it he was fatally injured. 
 
Michael‟s family saw justice because they were able to rely on the Electricity at Work 
Regulations 1989.  If they could not rely on the regulations, they would not have 
been compensated for the loss of a son and brother. 
 
The Electricity at Work Regulations 1989 
 
Regulation 4 - Systems, work activities and protective equipment 
(3) Every work activity, including operation, use and maintenance of a system and 
work near a system, shall be carried out in such a manner as not to give rise, so far 
as is reasonably practicable, to danger.  

 

This regulation is an example of presumed liability.  The employer was bound to pay 
compensation unless the employer could establish a defence that they had done 
everything reasonably practicable.  They were unable to prove that defence in this 
case. 
 
The position post Section 69 Enterprise Act  
To succeed the deceased‟s family would require to prove that the employer, or ought 
to have known, that a live cable was labelled not in use or they failed to institute a 
system which prevented such an occurrence.  There would very little prospects of 
establishing these points and the case would be likely to fail. 
Hill v Northside Limited [2012] CSOH 187 
 
Mr Hill suffered very serious injuries at work.  He was a roofer and slater.  He fell 
from scaffolding during the course of his employment, suffering injuries resulting in 
incomplete tetraplegia.  The accident occurred as he was descending from the 
scaffolding using a portable ladder.  The ladder was not fixed or in any other way 
secured.  Mr Hill and the ladder fell to the ground, causing the serious injury.   
 
Injuries were so severe that damages were agreed at £1,896,000.  The court held 
that there was no liability at common law.  There was however liability under the 
Work at Height Regulations 2005.   
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It is clear that if it was not for the Work at Height Regulations he, a man whose 
injuries were so serious and life altering that damages were agreed at £1.9million, 
would not have received any compensation at all. 
 
The Working At Height Regulations 2005 

Regulation 8 - Requirements for particular work equipment 
Every employer shall ensure that, in the case of—… 

 (e) a ladder, Schedule 6 is complied with. 
 
SCHEDULE 6 REQUIREMENTS FOR LADDERS 

5.  A portable ladder shall be prevented from slipping during use by—  

(a) securing the stiles at or near their upper or lower ends; 

(b) an effective anti-slip or other effective stability device; or 

(c) any other arrangement of equivalent effectiveness. 

 

This is an example of strict liability.  There is no defence.  The employer must 
comply with Schedule 6 and Schedule 6 says that the employer must ensure that a 
ladder is prevented from slipping during use.  An employer cannot avoid liability 
under the Regulations. 

The position post Section 69 Enterprise Act  
This case would be extremely difficult.  The employee would require to lead evidence 
to establish that the design of the ladder was such that it was inappropriate for use in 
the particular area in relation to training and previous complaints about the ladder.  
There was no such evidence in the case. 
 
George Hardie 
 
George Hardie suffered fatal injuries as a result of being struck by a fork lift truck 
within the Halls of Broxburn factory where he was employed.  The accident occurred 
in circumstances where it was very difficult to blame the driver of the fork lift but 
there was a very clear breach of Regulation 17 of the Workplace (Health, Safety and 
Welfare) Regulations 1992 which places an absolute obligation on employers to 
separate vehicular and pedestrian traffic. 
 
It is clear that if Mr Hardie‟s widow could not have relied upon the regulations, she 
would have been denied all compensation. 
 
The Workplace (Health, Safety and Welfare) Regulations 1992 
 
Regulation 17 - Organisation etc. of traffic routes 
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(1)  Every workplace shall be organised in such a way that pedestrians and vehicles 
can circulate in a safe manner.  

 
The position post Section 69 Enterprise Act  
 
There were no grounds for criticising the forklift driver.  To succeed, the deceased‟s 
family would require to lead evidence to show that the employer knew, or ought to 
have known, that allowing pedestrians and forklifts to be in the same area would give 
rise to injury.  This would only be possible through evidence about previous 
complaints and previous accidents or complex expert evidence about lines of vision, 
blind spots etc.  There was no evidence in the case relating to previous complaints 
or accidents. 
 
George Baillie 
 
Mr Baillie died as a result of an accident at work.  He was working on scaffolding.  A 
scaffolding board snapped under his feet and he fell to his death.  The victim‟s son 
obtained compensation because of the terms of both the Work at Height Regulations 
2005 and the Construction (Design and Management) Regulations 2007 which both 
proceed on a strict liability basis.  If the son could only rely on common law, he would 
not have sued his father‟s employer. 
 
The Working at Height Regulations 2005 
 

Regulation 8 - Requirements for particular work equipment 
Every employer shall ensure that, in the case of—…  
(b) a working platform — 

(i) Part 1 of Schedule 3 is complied with; and 

(ii) where scaffolding is provided, Part 2 of Schedule 3 is also complied with; 

Schedule 3, Part 1  
Stability of working platforms 
4.  A working platform shall—  

(a) be suitable and of sufficient strength and rigidity for the purpose or purposes for 
which it is intended to be used or is being used 

 

This is an example of strict liability.  The definition section of the Regulations 
confirms that a “working platform” includes scaffolding.  There is no defence to an 
employer.  The employer must comply with Schedule 3 and Schedule 3 says that the 
platform must be of suitable and sufficient strength and rigidity.  Further, case law 
establishes that the recurrence of the accident is enough evidence itself that the 
platform was not sufficiently strong. 
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The Construction (Design and Management) Regulations 2007 
 

Stability of structures 

28.(2) Any buttress, temporary support or temporary structure must be of such 
design and so installed and maintained as to withstand any foreseeable loads which 
may be imposed on it, and must only be used for the purposes for which it is so 
designed, installed and maintained. 

 
This is also an example of strict liability.  The definition section of the regulations 
confirms that “a structure” includes scaffolding.  There is no defence.  The 
scaffolding must be maintained as to withstand any foreseeable loads imposed upon 
it.  The occurrence of the accident establishes that it could not withstand a 
foreseeable load of someone standing on it. 
 
The position post Section 69 Enterprise Act  
This case would fail.  It would be necessary to prove that an employer knew, or 
ought to have known, that the scaffolding board was weak.  Given that the defect 
was latent, this could not be done.   
 
John Smyth 
 
Mr Smyth suffered catastrophic injuries in the course of his employment.  He was 
working on a barge.  A coupling on a crane which was moving a steel beam 
overhead failed and beam fell, striking Mr Smyth on his head.  He suffered a severe 
brain injury and has been rendered quadriplegic.  His, and the lives of his whole 
family, have been shattered.  Compensation exceeding £2million was obtained 
because Mr Smyth could rely on the Provision and Use of Work Equipment 
Regulations and the Work at Height Regulations.  He would not have received any 
compensation at all if the regulations could not be relied on. 
 
The Working at Height Regulations 2005 
 
Regulation 10 - Falling objects 
(1)  Every employer shall, where necessary to prevent injury to any person, take 
suitable and sufficient steps to prevent, so far as is reasonably practicable, the fall of 
any material or object.  

(2) Where it is not reasonably practicable to comply with the requirements of 
paragraph (1), every employer shall take suitable and sufficient steps to prevent any 
person being struck by any falling material or object which is liable to cause personal 
injury. 
 
This is an example of presumed liability.  The case succeeds unless the employer 
can establish the reasonably practicability of defence.  The employer required to 
show that they did everything that was reasonably practicable to avoid the accident.  
The employer could not no establish the defence. 
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The Provision and Use of Work Equipment Regulations 1998 
Regulation 5 - Maintenance 
(1)  Every employer shall ensure that work equipment is maintained in an efficient 
state, in efficient working order and in good repair 

 
This is an example of strict liability.  An employer must maintain work equipment.  If 
work equipment fails then the occurrence of the failure proves the lack of 
maintenance and the case succeeds.  There is no defence to a Regulation 5 case. 
 
The position post Section 69 Enterprise Act  
This case would fail.  To succeed, the employee would require to prove that the 
employer knew, or ought to have known, that the coupling would fail.  Given that it 
was a latent defect, this could not be established. 
 
Steven Smillie 
 
Mr Smillie was employed within the laundry operated by Lothian NHS and which 
provided laundry facilities to all of the hospitals across the Lothians and Borders in 
Scotland.  His right arm was traumatically amputated as a result of being dragged 
into an unguarded mangle (a mechanical laundry aid consisting of two rollers to 
stretch and dry sheets).  He obtained compensation because he could rely upon 
Regulation 11 of the Provision and Use of Work Equipment Regulations 1998 which 
places an absolute duty on employers to guard dangerous parts of machinery.  If this 
regulation was not in force and could not have been relied upon, he would not have 
received any compensation. 
 
The Provision and Use of Work Equipment Regulations 1998 
 

Regulation 11 - Dangerous parts of machinery 
(1)  Every employer shall ensure that measures are taken in accordance with 
paragraph (2) which are effective—  

(a)to prevent access to any dangerous part of machinery or to any rotating stock-bar 

(2) The measures required by paragraph (1) shall consist of—  

(a)the provision of fixed guards enclosing every dangerous part or rotating stock-bar 
where and to the extent that it is practicable to do so 
 

This is an example of strict liability.  There is no defence.  The regulations state that 
the employer must ensure that dangerous parts of work equipment are guarded.  
There was no guard and the case therefore had to succeed. 
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The position post Section 69 Enterprise Act  
This case would be extremely difficult.  To succeed, the employee would require to 
prove, firstly, that the employer knew that the dangerous part of the machinery was 
not guarded and that the lack of guard was such that in terms of the work being 
carried out at the workplace, this could lead to an employee being injured.  If the 
court took the view that the employer could not have foreseen that an employee 
would come into contact with the dangerous part of the machinery, whether there 
was a guard or not, the case would fail.  If the court took the view that the employer 
did not know about the lack of guard, the case would fail.  Proof of when, and how, 
the guard came to be removed would be essential.  None of these facts were known 
to the employee. 
 
Graham Meldrum 
 
Graham Meldrum suffered fatal injuries in the course of his employment.  He was 
working as an HGV delivery driver at the time of his death.  He was delivering food to 
a supermarket.  The tailgate of his HGV was defective.  It swung open unexpectedly 
and crushed Graham Meldrum‟s head causing a horrific and extremely painful 
death.  We acted on behalf of his partner, Karen Thomson, and their six 
children.  The family were compensated because they could rely on Regulation 5 of 
the Provision and Use of Work Equipment Regulations 1998.  They would not have 
received any compensation under common law. 
 
The Provision and Use of Work Equipment Regulations 1998 
 
Regulation 5 - Maintenance 
(1)  Every employer shall ensure that work equipment is maintained in an efficient 
state, in efficient working order and in good repair. 

 
This is an example of strict liability. 
 
The position post Section 69 Enterprise Act  
 
This case would fail.  To succeed, it would necessary to prove that the employer 
knew that the tailgate was defective.  The defect was latent and there was no 
evidence at all prior to the accident that there was anything wrong with it.  There was 
no evidence the deceased‟s family could have led to prove the necessary facts. 
 
Berry  
 
Mr Berry was only in his 40s when he suffered serious brain damage, a heart attack 
and organ damage from a devastating electric shock while working on the site a 
music festival. He was operating a crane installing portable buildings. Changes were 
made to the design of the site and one location was directly under overhead, live 
power cables, from which he received the shock. The cables did not appear on any 
plan and little had been done by the festival organisers to ensure the site was safe. 
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Mr Berry is now immobile, unable to speak or communicate and in need of constant 
care. His family was only able to obtain an interim payment from his employer in 
order to fund specialised care at home because The Lifting Operations and Lifting 
Equipment Regulations impose strict liability, meaning that their claim for 
compensation was bound to win. Without this, they would not have been able to 
move him out of the rehabilitation unit he had been in for over a year.  
 
The Lifting Operations and Lifting Equipment Regulations 1998 
 
Regulation 8 - Organisation of lifting operations 
(1)  Every employer shall ensure that every lifting operation involving lifting 
equipment is—  

(a) properly planned by a competent person; 

(b) appropriately supervised; and 

(c) carried out in a safe manner 

 
This is an example of strict liability.  The employer must ensure that the operation is 
planned, supervised and carried out in a safe manner.  The operation was not 
planned or supervised.  Separately, the occurrence of the accident established that 
is was not carried out in a safe manner.   
 
The position post Section 69 Enterprise Act  
 
This case would be difficult.  It would be necessary to prove that the employers knew 
of the overhead cables.  There was no evidence to that effect.   
 
Simon Litherland,  
 
Council blacksmith diagnosed with asthma after being exposed to fumes from 
metalworking fluids.  
 
The case succeeded on the basis of the employer‟s failure to prevent or adequately 
control the exposure of employees to substances hazardous to health under The 
Control of Substances Hazardous to Health Regulations 1988 – 2002. (COSSH 
Regulations) 
 
The Control of Substances Hazardous to Health Regulations 2002 
 
Regulation 7 - Prevention or control of exposure to substances hazardous to 
health 

(1)  Every employer shall ensure that the exposure of his employees to substances 

hazardous to health is either prevented or, where this is not reasonably practicable, 

adequately controlled 

 
This is an example of strict liability. The employer must ensure exposure is 
prevented or adequately controlled.  The occurrence of the injury establishes that 
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exposure was not controlled.  To succeed the employee need only prove that the 
substance in question is hazardous to health.   
 
The position post Section 69 Enterprise Act 
 
This case would have been very difficult and would probably have failed.  In the 
absence of strict liability under the regulations the victim would have to prove not 
only exposure but also that the employers should have foreseen that this particular 
exposure to fumes was at such a level and in such circumstances that it was 
negligent.    
  

Mary Sharp  
 
A school catering assistant who sustained serious burns to her ankles while using an 
industrial fryer. The practice in the workplace was to recycle oil by heating it slightly 
to make it easier to empty it into a plastic container. On the day of the accident, the 
oil was hotter than expected and it melted through the container and caused serious 
burning injuries to her ankles.  
 
The Judge found there had been a breach of regulation 4(1) of the Provision and 
Use of Work Equipment Regulations because the plastic container was clearly 
unsuitable for the purpose it was used. 
 
The Provision and Use of Work Equipment Regulations 1998 
 
Regulation 4 - Suitability of work equipment 

(1)  Every employer shall ensure that work equipment is so constructed or adapted 

as to be suitable for the purpose for which it is used or provided.  

 
This is an example of strict liability.  The container was not suitable.  The employer 
had no defence.  
 
The position post Section 69 Enterprise Act  

This case would be unlikely to succeed. It is important to note that the the container 
was not „defective‟.  Instead, in terms of the Regulations it was „unsuitable‟ which is a 
different matter.  To succeed the victim would require to prove that the employer 
knew the container was unsafe.  This would require evidence about previous 
complaints, previous accidents or complex expert evidence.  The container had been 
used for years without any previous accidents.  The victim would be very unlikely to 
produce the necessary evidence to succeed.    

 
Susan Harrison 
 
A refuse collector suffered a back and knee injury collecting waste. She tried to 
swing a bag from the ground to above shoulder height to place it into the refuse lorry.  
The bag unexpectedly contained a broken concrete slab and soil.  It was extremely 
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heavy and the victim sustained an injury which caused her to be absent from work 
for many months and left her with permanent pain and weakness in her back.   
    
The Judge found that there was a breach of the duty to reduce the risk of injury from 
a manual handling operation to the lowest level reasonably practicable under The  
Manual Handling Regulations. 
 
The Manual Handling Operations Regulations 1992 
 
Regulation 4 - Duties of employers 

(1)  Each employer shall—  

(a) so far as is reasonably practicable, avoid the need for his employees to 

undertake any manual handling operations at work which involve a risk of their being 

injured;  

 

This an example of presumed liability.  The employer must pay compensation unless 
they can establish the defence that they did everything that they reasonably 
practicably could have done to avoid the accident.  They could not do so in this case.   
 
The position post Section 69 Enterprise Act 
 
The victim would require to prove that the employer knew, or ought to have known, 
that the pursuer would be injured.  The unexpected weight was however a hidden 
„trap‟. The case would almost certainly not have been successful if there was no 
breach of statutory duty 
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APPENDIX 2 

 
Extract from Judgment on Cairns v Northern Lighthouse Board [2013] CSOH 22 

 
 
“There are economic reasons for taking such an approach, and indeed for 
making the protection afforded by such legislation applicable to all employees 
whether or not they are employees of the person in breach of the legislation.  
The underlying economic theory is that the cost of workplace accidents is part 
of the cost of production of a good or service, and the most efficient way of 
absorbing that cost is by passing it to the ultimate consumer as part of the 
price of the product.  In this way the cost can be insured against efficiently by 
the employer, with the premiums being reflected in the price.  This is much 
more efficient than expecting employees to insure against the possible cost of 
injury through an accident at work; such a course would require a multiplicity 
of policies, and would not cater well for employees on short term contracts, or 
those who simply chose to spend their income on other things.  Moreover, 
strict liability has a further advantage over fault based liability in that it acts as 
an incentive to reduce the incidence of hazardous activities; the employer 
knows that if the risk of injury eventuates he will be liable, and thus is 
encouraged to take steps to reduce the frequency with which the risk is 
incurred.  Strict liability also encouraged employers to do their utmost to 
ensure the least possible risk to the employee’s health and safety.  These 
economic reasons can perhaps be supplemented by the moral argument that 
those who consume goods or services should pay a proper price for it, 
including the cost of compensating those injured in the production of the good 
or service in question.  For all of these reasons, strict liability has become the 
norm in the European Union inspired legislation governing health and safety 
at work.” 
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APPENDIX 3 
 

Legal Studies Research Findings No.18 (1998) 

 

In the Shadow of the Small Claims Court  
The Impact of Small Claims Procedure on Personal 
Injury Litigants and Litigation  

Elaine Samuel 

 ISBN 0-7480-
7119-9 

Publisher The 
Scottish Office 

 

 

This research examined the impact of small claims procedure on personal injury claimants and 
personal injury litigation at different stages in the life cycle of low value personal injury claims The 
study was commissioned in 1994 and involved cases dealt with between June 1993 and October 

1994 in 5 sheriff courts. The study involved 90 interviews with personal injury claimants and 
litigants, defenders, lay and legal advisers, and sheriffs. Almost half of the interviewees were party 
to 20 specific personal injury actions raised under small claims procedure and many of the cases 
were observed in court at different hearings. The impact of small claims procedure was examined 
at 6 stages of the claim and specific problems relating to personal injury claims were identified. 
Small claims procedure was assessed in the light of these findings and potential avenues for 

change in the handling of low value personal injury actions were suggested. The research was 
conducted by Elaine Samuel at the Centre for Social Welfare Research, Department of Social 
Policy, University of Edinburgh. 

 

Main Findings 

 Small claims procedure made an impact on low value personal injury claims from the time 

they were initiated up until the time they were heard in court. 

 The impact of small claims procedure extended to claims beyond its own remit of £750. 

 Personal injury claimants found it difficult to assess the legal basis of their claim without 

legal advice. 

 Small claims procedure was responsible for limiting the availability of legal advice and 
assistance to personal injury claimants. 

 Advice agencies were unable to provide personal injury claimants with legal advice and 
assistance. 

 Both assisted and unassisted personal injury claimants found it difficult to negotiate a 

settlement when the value of their claim fell within the remit of small claims procedure. 

 Unassisted personal injury litigants were often unaware of the legal basis of their action 
and found preliminary hearings both intimidating and unhelpful. 

 Unassisted personal injury litigants found it difficult to pursue their action at full (proof) 
hearings, and were rarely successful when they did so. 

 Unassisted claimants were particularly vulnerable in personal injury litigation because they 

were more likely to come face to face with litigation and reparation specialists in court. 

 Sheriffs were reluctant to play an interventionist role where one party was legally 
represented, as was usually the case in personal injury litigation. 

 Though small claims procedure reduced access to advice, negotiation and other pre-
litigation assistance, it did provide some claimants with the opportunity to litigate by reducing 
financial risk. 

 

Background to the study 
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Small claims procedure was introduced into the Sheriff Court in 1988 to replace standard summary 
cause procedure for actions under £750. In keeping with the aims of small claims procedure 

elsewhere, it was to be cheap enough so as to present litigants with minimal financial risk and 
simple enough to use without legal representation. Expenses are therefore limited to a ceiling of 
£75 and legal aid is not available for representation under small claims procedure in Scotland. 1 

Prior to the introduction of small claims procedure, Scottish Courts Administration made a 
commitment to monitor its implementation on the understanding that some changes may be 

needed in the light of litigant and court experience. The inclusion of personal injury actions within 
the remit of small claims procedure had been recognised as potentially problematic from the 
start. 2 It was decided to include personal injury actions in small claims procedure, however, while 
keeping them under surveillance in the course of monitoring the overall impact of small claims 
procedure implementation. 

The impact of the new legislation was the focus of a detailed research study 3 in which concern 

was raised about the inclusion of personal injury actions in small claims procedure. Unrepresented 
individuals were reported to experience difficulties in establishing their case in court, while the £75 
ceiling on expenses was said to be too low to reimburse victims for the cost of expert witnesses, 
medical reports and other requirements of successful litigation. However, the study was unable to 
engage in more systematic investigation of personal injury litigation since too few actions were 
raised under small claims procedure in the study courts during the research period. In particular, 

the views of personal injury litigants had not been canvassed. 

The current research was commissioned to address the appropriateness and impact of small claims 
procedure specifically upon personal injury litigation. 

The aims of the research were: 

 to identify problems (if any) relating specifically to the handling of personal injury actions 
under small claims procedure, 

 to identify the impact of small claims procedure on recourse to personal injury litigation, 

 to suggest what changes, if any, are required to resolve any identifiable problems. 

Information was collected from different sources to examine the impact of small claims procedure 
on personal injury claims at different stages in case proceedings. 

 

Findings 

Making Personal Injury Claims 

One of the basic requirements of small claims procedure is that it is accessible to complainers 
without recourse to professional legal advice. The decision to take legal action, however, requires 

making an assessment as to the legal basis of the claim. The research found that most victims 
were not aware of the basic principles of reparation law, such as duty of care, fault/negligence, 
harm and causation, to make this decision unaided. The decision to take legal action also involves 
making an assessment of what courses of action are open. Few of those who had raised personal 

injury actions under small claims procedure were aware of its existence prior to seeking legal 
advice, let alone the implications of small claims procedure for risk and expenses. 

 

Seeking Advice 

Personal injury claimants with low value injuries had great difficulty in accessing legal advice. Lay 
advice centres usually referred personal injury victims to legal advisers. The quality of legal advice 
received depended on claimants funding or referral. Solicitors in private practice were reluctant to 
take on low value personal injury claimants because defenders were restricting the expenses 

component of out of court settlements to the small claims ceiling of £75. This was having an 

impact on claims well above the summary cause ceiling of £1500. Legally aided clients were 
usually offered no more than initial advice under Advice and Assistance. clients funded through 
legal expenses insurance or trade union cover fared better, however, since solicitors were able to 
absorb the cost of taking 

on low value personal injury cases as long as the sources of their referral continued to supply 
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them with more highly valued cases. 

 

Negotiating Claims 

Like other cases, most personal injury claims are expected to be resolved out of court and through 

negotiation. The research found that unassisted claimants were at a distinct disadvantage in 
negotiating personal injury claims since they usually faced large bureaucracies and other 
professional legal representatives, such as insurance companies and local government. It also 
found that small claims procedure put legally assisted claimants at a negotiating disadvantage in 
low value claims, including those with a claim over £750. Negotiating power was reduced by the 
expenses ceiling on small claims procedure amongst privately funded clients, and by the 
ineligibility for legally aided representation under small claims procedure amongst legally aided 

clients. Claimants referred by legal expenses insurance companies and trade unions were in a 

stronger negotiation position since, as 'repeat players', their lawyers took a long term view with 
respect to each case. However, because resources are invested by both parties in personal injury 
cases at different points in time, small claims procedure gave defenders the upper hand even 
when pursuers, like defenders, were 'repeat players'. 

 

Raising a Personal Injury Action 

The decision to raise an action after failure to negotiate a settlement depended upon the kind of 

assistance being given to claimants, and the funding of that assistance. Where they were 
unassisted, some claimants were found to raise actions unaware of the legal basis of their claim. 
Where they were assisted, the decision to proceed was based on complex considerations of which 
clients were sometimes unaware. The research found that small claims procedure gave some risk 
averse claimants the opportunity to litigate. Some did so by lowering the value of their claim so as 

to fall within the remit of small claims procedure. 

 

The Preliminary Hearing 

Difficulties faced by unassisted litigants in personal injury cases were often exacerbated at the 
preliminary hearing. Party litigants did not know how to deal with legal procedures, they felt 
intimidated by the court and they usually faced specialist reparation lawyers acting on behalf of 
insurance companies and local 

government. Their needs were rarely met by procedural provisions to identify and clarify the 

matters in dispute. The practice by defenders of making 'standard defences' at the bar and the 
organisaition and volume of court business were not conducive to the clarification of disputed 
issues. This was especially problematic for unassisted litigants where issues of liability and 
quantum were raised. The research found many unassisted litigants who grudgingly dropped their 

case or accepted what they believed to be a derisory offer as a result of their court experience. 

 

The Full Hearing 

Unassisted litigants were successful only under rare circumstances. Small claims procedure gave 
them no exemption from their ignorance of the law of delict, no assistance with their preparations 

for a proof hearing and no relief from the requirement to move quickly between cross-examining 
and being cross-examined. These difficulties were compounded by the fact that they usually faced 
experienced reparation lawyers. Sheriffs were more reluctant to take an interventionist role where 
one party was legally represented, as it usually was in personal injury actions. Lawyers acting on 
behalf of both pursuers and defenders reported serious difficulties in preparing for and conducting 
personal injury proofs under small claims procedure. 

 

Discussion 

The appropriateness of including personal injury actions within the remit of small claims procedure 
hinges upon the capacity of victims to pursue low value personal injury claims without legal 
representation, and to do so with some degree of success. This, in turn, depends upon the 
substantive law involved, the litigation skills required and the role played by the court in 
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proceedings. Small personal injury claims are likely to be as complex as higher value actions, 
partly because the value of a personal injury claim is 'at a distance' from the negligent acts or 

damaging consequences on which the claim is made. There are crucial nuances to personal injury 
law and litigation skills are required, particularly when claimants face reparations specialists. 
Where court proceedings are conducted according to the normative expectations of an adversarial 
system, the justice to which unassisted personal injury litigants have access under small claims 
procedure may be perceived as hollow. Because these features are normally present, personal 
injury actions do not easily 'fit' into small claims procedure. 

The appropriateness of including all low value personal injury claims within small claims procedure 
also presumes that all personal injury victims are risk averse. This does not appear to be the case, 
particularly for members of legal insurance schemes and trade unions. Indeed, small claims 
procedure was found to impede out of court settlement amongst these groups. 

 

Conclusion 

Personal injury actions may not be the most difficult class of actions which reach the small claims 
court. 

The impact of small claims procedure on personal injury claims is significant, however, because it 
is felt at all stages in the life history of a personal injury claim. While small claims procedure may 
have extended access to justice by removing the financial risks of litigation, access to justice has 
been reduced by restricting access to advice, negotiation and prelitigation assistance. This may be 
a more crucial component of 'access to justice' than the opportunity to litigate. It is suggested that 

personal injury claimants be offered an 'option of forum'. This would conform more closely to the 
consumer interests by which small claims procedure was originally driven, extend flexibility into 
the system, and promote access to justice at all stages in the life of a personal injury claim. 

 

About the study 

This study was commissioned in 1994 by The Scottish Office Legal Studies Research Group on 
behalf of Scottish Courts Administration to examine the impact on and appropriateness of small 
claims procedure for personal injury actions. The research was undertaken by Elaine Samuel and 

follows from a programme of research to monitor the implementation of small claims procedure in 
Scotland soon after the legislation came into force. Together with studies on personal injury 
litigation in court business 4 and the funding of personal injury litigation, 5 this study is also part 
of a research programme commissioned by The Scottish Office Legal Studies Research Group to 
examine personal injury litigation in Scotland. 

The study was conducted between January 1994 and March 1995. 90 interviews were conducted 
with claimants and litigants, lay and legal advisers, defenders, sheriffs and other interested parties 
such as representatives of consumer groups, sheriff clerks and academics. 20 cases were chosen 

for intensive investigation and over 40 interviews were conducted around these 20 cases to 
provide the perspective of several parties to the action. 29 court proceedings of personal injury 
actions under small claims procedure were observed in five sheriff courts, including seven at full 
hearing (proof). 

 

1Law Reform (Miscellaneous Provisions) (Scotland) Act, 1985.  
2. The Lord Advocate Consultation Paper: Small Claims Procedure in the Sheriff Court - Detailed 

Proposals, Edinburgh: Scottish Courts Administration, 1987.  
3. Jones, H. et.al. Small Claims in the Sheriff Court in Scotland, Central Research unit, The 
Scottish Office, 1991.  
4 Cameron, G. and Johnson, R. Personal Injury Litigation in the Scottish Courts: A Descriptive 
Analysis, The Scottish Office, 1995.  
5 Blackie, JM., Paterson, A. & Squires, T. Funding Issues in Personal Injury Litigation, Central 

Research Unit Research Papers, 1998 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Supplementary written submission from Thompsons Solicitors and Solicitor 
Advocates 

 
I refer to the above matter and in particular to the evidence session which was held 
on 25 March 2014. I wish to bring to the Committee's attention two particular errors 
in fact arising from the evidence of Mr Alan Rogerson, appearing on behalf of the 
Forum of Scottish Claims Managers. I understand that the Committee is not to hear 
any further oral evidence and therefore feel that these two particular points must be 
clarified in writing. 
 
In response to a position from Dave Moxham of the STUC proposing that all 
asbestos cases remain within the Court of Session, Mr Rogerson stated that all 
mesothelioma claims would exceed the proposed £150,000 privative jurisdiction 
limit, and thereby remain within the Court of Session.  This is simply not the case.  
My firm deal with the majority of asbestos related claims in Scotland and I can advise 
that in the last year alone we have settled 18 mesothelioma claims for less than 
£150,000.  Of this 18, 12 have been cases for people still living and the remaining 6 
for the estate and/or families of those who have died. The most important variant 
factor within mesothelioma claims is the level of income that the victim has as a 
claim can be made for the future loss of that income.  Those on lower incomes with 
shorter natural life expectancies will have lower value cases.  Under the Court 
Reform proposals, they will require to be advised not only that their claim is not 
eligible for the Court of Session but they are not automatically entitled to the services 
of Advocates.  Those with higher incomes will find themselves  comfortably  within  
the  Court  of  Session's  jurisdiction  and  with  automatic entitlement to the services 
of Counsel. 
 
The cases for the estates and families of mesothelioma victims are generally worth 
in excess of £150,000 but simply because under Court of Session practice it is 
expected that all of the family claims be included within one court action.  Section 39 
of the Bill seems to propose that this cumulative calculation is not to be 
determinative of the value of case for the purpose of establishing jurisdiction but 
rather that the individual claims must be considered. 
 
The effect of this will be again that only the estate and family of the better off will 
benefit from the service of the Court of Session and specialist Counsel. If this is not 
the correct interpretation of Section 39, and it is not clear, then access to the Court of 
Session is simply a matter of arithmetic. 
 
Perhaps of greatest concern however is that a claim may be out with the Court of 
Session's jurisdiction while an individual is alive but fall within it on his death.   His 
solicitors will be required to discuss with him before progressing with a court action 
whether to proceed during his lifetime and run the gauntlet of the Sheriff Court 
system without the services of Counsel, or wait until his death when it is more likely 
he will be in the higher Court with appropriate representation.   This is an invidious 
choice for any individual and one which the Scottish Government previously 
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obliterated through the Rights of Relatives to Damages (Mesothelioma) Scotland Act 
2007. 
 
The second matter on which Mr Rogerson is mistaken is that he alluded to waiting as 
a matter of course until late 2015 until Proof diets become available in the Court of 
Session. Statistics from the Lung Disease Department at Thompsons taken from 
Court diets issued from the start of this year confirm that we now wait an average of 
6 - 7 months for a four day hearing from the date defences are received.  Moreover 
the court has recently advised all agents that there are eight day slots available in 
2014 and early 2015.  As the Committee heard in evidence on 25 March, the Sheriff 
Court simply cannot offer consecutive dates within these time frames, which in my 
view is further evidence that the system within the Court of Session works and works 
extremely well. 
 
I would be grateful if the Committee would accept these points as clarification of the 
present situation for asbestos victims and their families 
 
Laura Blane 
Partner 
Thompsons 
26 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Union of Shop, Distributive and Allied Workers 
 
Summary 
 
1. Usdaw is a general Trade Union with members in retail, distribution, 
manufacturing and financial services.  Our current membership in Scotland is 
45,784. 

 
2. We understand the need for civil court reform and have been supportive of 
many of the proposals such as the establishment of a specialist personal injury court. 
 
3. However, there were some aspects of the review which gave us cause for 
concern, and our concerns have considerably increased since the radical change to 
the law on workplace injuries introduced by Section 69 of the Enterprise and 
Regulatory Reform Act 2013 (the Enterprise Act).  
 
4. We believe that the current drafting of the Bill will be damaging to workers' 
rights by reducing access to justice for workers with work-related injuries or disease.  
This will have a negative impact on workers' health and safety generally. 
 
5. We believe that, with a couple of amendments, these problems could be 
resolved. Instead of exacerbating the damaging effects of Section 69 of the 
Enterprise Act, the Bill could greatly reduce its impact and ensure that, in Scotland, 
workers continued to benefit from the protection of the civil justice system. 
 
Access to justice 

 
6. In 2013, Usdaw's Legal Service dealt with 535 work-related personal injury 
claims for our Scottish members.  Compensation totalling £2,425,000 was recovered 
in 313 of those cases.  However, only two cases were settled for amounts in excess 
of the £150,000 exclusive competence limit.  The median level of settlement was 
£3,275 and 73% of cases were settled for £5,000 or less.  Even complicated disease 
claims for musculoskeletal conditions such as upper limb disorders caused by 
repetitive work resulted in low settlements. 

 
7. Under the Bill as currently drafted, many of these cases would be likely to be 
referred to the lowest tier of the court system presided over by Summary Sheriffs, 
and even in those cases that went to Sheriff Court, there would be no automatic right 
to employ Counsel. 
 
8. As a Trade Union, Usdaw depends on the membership fees for funding.  
Many members work in low-paid jobs so our fees have to be kept low.  We are not in 
a position to be able to afford costs such as those involved in employment of 
Counsel unless we can be assured that the cost can be recovered in successful 
cases. 
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Impact of section 69 of the Enterprise Act 
 
9. Our concerns about access to justice have greatly increased since this 
legislation was passed.  While the intention, according to the Coalition Government, 
was the removal of strict liability, which in itself would have been bad enough, the 
effect of Section 69 is far more wide-reaching than that. By severing the link between 
breach of statutory duty and civil claims for compensation, they have greatly 
increased the complexity of civil litigation in work-related claims. Where it was often 
relatively straightforward to make a case for breach of statutory duty based on the 
facts of an accident, proof of negligence is much more difficult and, as a result, more 
evidence will often be required and more complex arguments will be involved, even 
in cases which would otherwise have been 'routine'. 

 
Impact on workers' health and safety 
 
10. Historically, there has always been a strong link between civil compensation 
cases and workers' health and safety. There are occasional 'landmark' cases which 
cause changes to employers' policies because of the widespread publicity they 
receive.  In Scotland, for example, the case of Collins v First Quench Retailing Ltd, 
31 January 2003, Court of Session, where the Sheriff ruled that single-staffing of an 
off-licence at times of higher risk was unacceptable had a major impact which lasted 
many years on the approach of retail employers in similar circumstances such as 
petrol filling stations and small convenience stores. In addition, there is the pressure 
from insurers when they realise that liability will be difficult to contest unless certain 
basic health and safety precautions are followed. 

 
11. In the absence of strong enforcement action by HSE and local authorities, the 
effect of civil compensation cases is even more significant. 
 
Suggested amendments 
 
12. For the reasons outlined above, Usdaw believes that the Bill could be 
considerably strengthened by the introduction of two straightforward amendments: 

 
 First, that victims in work-related injury and disease claims should be entitled 

to raise their action through the specialist personal injury court and that such 
cases should not be referred to the Summary Sheriff system, even when they 
are low-value claims. 
 

 Second, that victims of work-related injury and disease should have automatic 
right to employ Counsel. 

 
13. We believe that these simple changes would not have any adverse impact as 
far as the terms of reference set for the original review led by Lord Gill are 
concerned.  But they would go a long way to protecting workers' access to justice 
and countering some of the worst effects of Section 69 of the Enterprise Act. 
 
Lawrence Wason 
Scottish Divisional Officer 
Usdaw 
12 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Unison Scotland 
 
Introduction 
 

 This response is by UNISON Scotland, the largest public sector trade 
union in Scotland with 160,000 members. UNISON members work in the 
health service, local government, police and fire services, national 
regulatory bodies and the community and voluntary sector. 

 The provision of a legal service has always been a key and core benefit of 
trade union membership.  We recognise that accidents, injury and disease 
impact not only upon our members who are injured but also their families.  We 
recognise that obtaining redress for members who suffer workplace accidents, 
injury or disease is vitally important for the individual but also serves an 
essential role in terms of wider workplace health and safety.  Our experience 
shows that bringing claims for workplace accidents, injury and disease can 
and does have a positive impact upon workplace safety.   

 Accordingly the civil justice system and access to civil justice are key 
concerns for us and for all of our members. 

 We accept that civil court reform is necessary and have engaged fully with the 
process from the outset when the original civil court review was chaired by 
Lord Gill 

 However, the current drafting of the Bill will do more damage than good. It will: 
o Reduce access to justice 
o Have a negative impact on workers’ safety 
o Increase the damage caused by Section 69 of the Enterprise Act to 

workers’ rights when the Bill could and should lessen its impact. 
 
Access to civil court compensation claims and the effect on workplace health 
and safety 
 

 This link has always been known to the trade union movement and was 
demonstrated during the debate on Section 69 of the Enterprise Act 

 O.5% of breaches of health and safety regulations result in any form of 
enforcement action being taken by the Health and Safety Executive (HSE) 

 Civil court actions are the only meaningful way of policing and enforcing 
health and safety breaches. This means of ensuring safety will be lost if the 
civil court system does not provide proper access to justice 

 The civil court review, chaired by Lord Gill, said “In our view the Court of 
Session should deal only with the most complex and important cases and that 
most routine litigation should be conducted in the Sheriff Court”.  Workplace 
accident cases are always important, not only to the injured worker, but to the 
health and safety of all workers. It would be inappropriate to consign such 
cases to a Summary Court. 
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The Impact of Section 69 
 

 The impact of Section 69 of the Enterprise Act is to significantly reduce 
protection for workers suffering workplace injuries. 

 It will make it substantially more difficult for every victim of a workplace 
accident and injury to secure just recompense and many victims who 
previously would have been able to obtain compensation will have lost that 
right 

 It is therefore essential that workplace cases are heard by specialist Sheriffs 
in the specialist personal injury court with the benefit of Counsel. 

 
Mitigating the Impact of Section 69 
 

 The Scottish Parliament may not have the legislative competence to 
reverse Section 69 of the Enterprise Act but the civil court reform Bill 
presents the Scottish Parliament with a clear choice: 

o The  Scottish Parliament can use the powers that it has to ensure 
that the impact of Section 69 is limited as much possible; 
 or  

o If the Scottish Parliament allows the Bill to pass in its current format 
it will make the impact of s.69 worse for workers. 

 
Necessary amendments 
 

 Victims of every workplace injury and disease must be entitled to raise their 
actions at the specialist personal injury court 

 Victims of workplace accidents and disease must have the automatic right to 
employ Counsel. 

 
Unison Scotland 
13 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Unite the Union 
 
“In our view the Court of Session should deal with only the most complex and 
important cases and the most routine litigation should be conducted in the Sheriff 
Court.”  

Final Report of the Civil Justice Review, Chaired by Lord Gill 
 
As far as Unite the Union are concerned there is no more important type of case 
than that involving a workplace injury or disease.  It is vitally important to the victims 
and their families.  Workplace cases also serve a vitally important role in securing 
and maintaining health and safety standards industrially and sectorally. 
 
If all but the highest value workplace cases are now to be heard in the Sheriff Court, 
it is crucial that the importance of these cases are recognised and the new 
procedures in the Sheriff Court reflect that importance.  The Bill, as currently drafted, 
fails in that respect.  This submission will make positive recommendations that will 
remedy the situation. 
 
Introduction 
 
Unite the Union is the largest union in the United Kingdom with around 1.5million 
members across 23 different private, public and voluntary sectors including 
manufacturing, public services, transport, food, finance and construction.  In 
Scotland, Unite represents around 200,000 working people and their families.   
 
Oral evidence 
 
We would like to give oral evidence in support of this submission.   
 
Unite the Union and the Civil Court System 
 
All of Scotland’s trade unions are major users of the Scottish civil courts.  As the 
largest trade union in Scotland, Unite the Union are a particularly significant court 
user. 
 
We are a major user of the civil court system because we have long recognised that 
civil court cases, particularly cases for damages for workplace injury and disease, 
are an extremely effective means of representing not only individual members but 
entire workplaces, sectors and our entire membership.  Unite the Union use the civil 
court system to serve two of our current fundamental objectives: 

 Industrial and sectoral organising 
 Membership recruitment and retention 
 

The importance of the civil court process to Unite the Union and our current 
objectives should not be understated.  Accordingly, this submission and the Court 
Reform (Scotland) Bill 2013 should be recognised as an issue of major importance to 
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Unite the Union.  Our views on the Bill and the submissions have nothing to do with 
the solicitors who serve on our panel from time to time or their business interests.  
The submission is about the profound damage that the Bill, in its currently drafted 
form, will do to individual members in terms of access to justice and the damage that 
it will do to Unite’s legal services which, in turn, will impact upon our current core 
objectives for organising in Scotland. 
 
Unite personal injury case profiles 
 
Each year, we instruct our Scottish panel solicitors to represent Scottish members in 
around 800 workplace injury and disease cases.  On average 52% of these cases 
have a value of more than £5000 and 48% have a value of less than £5000. 
 
A summary our of concerns and recommendations 
 

Concerns 
 

 52% of our members will no longer have an automatic right to employ 
Counsel 

 Particularly because of the impact of Section 69 of the Enterprise and 
Regulatory Reform Act 2013 (the Enterprise Act), insurers will employ 
Counsel in every case before the new specialist court and all of our members, 
in that circumstance, will face an unlevel playing field and be at a significant 
disadvantage 

 48% of our members will lose the benefit of the specialist personal injury rules 
currently used in the Summary court process and will be forced to use 
inappropriate “Simple Procedure” in cases to be heard by Summary Sheriffs 

 As a result of Section 69 of the Enterprise Act, there will be no simple work 
related personal injury cases and all work related cases should, therefore, be 
permitted to proceed at the specialist personal injury court with the benefit of 
Counsel 

 In cases where our members are not given Sanction to employ Counsel but 
insurers do use Counsel, Unite will face the invidious choice of either having 
to find money to employ Counsel, burdening our already significantly 
stretched budget or leaving our members to be disadvantaged 

 Assuming, as we must because it would appear to be based on the small 
claims procedure, the simple procedure will not allow our members to recover 
the cost of medical reports and full legal representation for cases below 
£5000, Unite will again face an invidious choice of either having to fund these 
costs and outlays in relation to 48% of our members’ cases or leave them 
disadvantaged and unlikely to win 

 Collectively, these changes exacerbate and aggravate the damage that was 
recently done to workers’ rights and trade unions by Section 69 of the 
Enterprise Act 

 Without the benefit of the specialist court and the right to employ Counsel, 
victims of workplace accident and injury will face a significant uphill struggle in 
securing justice; cases that ought to be won will be lost; workplace health and 
safety obligations will be ignored and standards dropped with a consequent 
increase in injury and death.  This will impact heavily on Unite and our 
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reputation and in relation to our ability to organise, as well as our efforts in 
relation to membership recruitment and retention. 

 
Proposal 
 

 The Scottish Parliament may not believe that they can reverse Section 69 of 
the Enterprise Act but they can ensure that any legislation serves to mitigate 
the impact of the Act on Scottish workers 

 Victims of all work related cases should have the right to have their case 
heard before the specialist injury court, irrespective of the value of the case 

 (Obviously we are pro-choice and if victims of work related accidents wished 
to have their cases heard at their local court by Summary Sheriffs, that would 
be a matter for them and should not be excluded as an option) 

 Victims of work related accidents who have their cases heard before the 
specialist court should have the automatic right to employ Counsel and, 
certainly, for all cases with a value of more than £5000. 

 
Industrial and sectoral importance of civil court system 
 
From the perspective of Unite, personal injury actions are the method for maintaining 
and ensuring workplace safety.  The Health and Safety Executive (HSE) simply do 
not have the resources or the manpower to be an effective means of policing and 
enforcing health and safety.  Recent statistics show that any form of enforcement 
action is taken in less than 0.5% of health and safety breaches.  In our current time 
of austerity, with public sector cuts, this picture has got worse and will only continue 
to get worse. 
 
As a union we have invested heavily in training and education of workplace 
representatives in relation to health and safety.  Our workplace health and safety 
representatives do an excellent job and regularly and effectively engage with 
management at an industrial and sectoral level.  However, our experience clearly 
shows that organisation and representation by well-educated health and safety 
representatives only goes so far and they require the back up of robust and 
uncompromising approach to civil litigation that if standards slip, injuries occur. 
 
If employers do not believe that damages claims will be brought against them or 
those claims are unlikely to succeed, they will no longer take their responsibilities 
towards health and safety seriously.  Corners will be cut, standards dropped and 
injuries and fatalities shall occur.  Section 69 of the Enterprise Act has profoundly 
changed the balance of power in relation to health and safety.  Overnight, Section 69 
made it significantly less likely that victims of industrial injury will obtain 
compensation.  Victims require the assistance of specialist personal injury rules, 
specialist judges and Counsel more than ever and in every workplace case.  The 
Court Reform (Scotland) Bill does not allow this.  The Bill, as currently drafted, will 
have the practical impact of making it harder still for victims to being, and win, 
damages cases. 
 
The Bill further undermines the ability of Unite the Union to promote workplace safety 
by aggravating the impact of Section 69 of the Enterprise Act. 
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Membership recruitment and retention 
 
Membership recruitment and retention is a major challenge for the 21st century trade 
union.  Recruitment and retention is a primary objective for Unite the Union.  Our 
organising department have adopted novel and cutting edge approaches to deliver 
the union’s strategy for growth including our Community membership which is the 
first of its kind in UK trade union history. 
 
Legal services have always been at the forefront and critical to the membership 
benefits which attract new and retain existing members.  As matters currently stand, 
we can guarantee our members the best legal representation, high success rates 
and ensure that our members always retain 100% of their damages.  We can do this 
while offering services that operate at no cost to Unite because of the model of trade 
union funding we operate.  We will no longer be able to offer those guarantees if the 
Bill passes as currently drafted. 
 
Trade union legal funding model 
 
Unite and all trade unions operate their legal service model in a way that relies upon 
legal costs recovery.  Trade unions are not insurers and operate their scheme in an 
entirely different way to insurers.  Accordingly, in contrast to insurers, Unite cannot 
fund costs and outlays in a court case which we know cannot be recovered at the 
end of the day.  Specifically, our model will not allow us to employ Counsel to 
represent our member if that cost will not be recovered even if an insurer/defender is 
using Counsel; and cannot fund expert reports, investigations and legal work which 
will not be recovered. 
 
As the Bill is currently drafted, Unite will be left with an invidious choice to either 
leave our members fighting with one hand behind their back in terms of legal 
representation or find extra money in our already strained budgets.  The truth is that 
the former is far more likely to be the only choice which we have because of other 
attacks from other areas on trade unions and trade union activities. 
 
A simple black and white political choice for the Scottish Parliament 
 
The coalition government at Westminster has delivered untold damage to workers’ 
rights through Section 69 of the Enterprise Act.  The Scottish Parliament will no 
doubt be looking to see whether it possesses the legislative competence to reverse 
Section 69.  That may however be very difficult and it will certainly take a very long 
time.  Ultimately, the Scottish Parliament may decide that they do not have the 
legislative competence to reverse Section 69.   
 
Nevertheless, nothing that the Scottish Parliament does is in a vacuum.  The 
Scottish Parliament is morally and politically obliged to consider all the bills that it 
takes forward in the context of legislation from Westminster and, in particular Section 
69 of the Enterprise Act.  That Section 69 was not an Act of the Scottish Parliament’s 
making and that the Scottish Parliament no doubt find the legislation as 
reprehensible as the entire trade union movement and civic society do is irrelevant if 
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the Scottish Parliament fail to take full account of the legislation when introducing 
their own Bills.   
 
The changes that were introduced by Section 69 of the Enterprise Act could not have 
been foreseen by anyone when the long process to civil court reform in Scotland 
began with the Gill Review.  Indeed, no-one in Westminster even foresaw Section 69 
of the Enterprise Act when the Bill was first introduced at the that parliament.  The 
clause that became Section 69 was introduced, many thought by sleight of hand, 
after a public consultation and at the amendment stage of the Bill. 
 
The Scottish Parliament must acknowledge that there has been a fundamental shift 
in the legal landscape since not only the Gill Review but since the Scottish 
Government itself first consulted on civil court reform.  In acknowledging the 
fundamental shift in the legal landscape, the Scottish Parliament must decide 
whether that change requires the Scottish Parliament to react in the approach that it 
takes to its own legislation.  
 
In Unite’s submission, in terms of the Court Reform (Scotland) Bill, the choice is a 
very simple one for the Scottish Parliament:   

 Ignore the impact of Section 69 and carry on regardless with the civil court 
reform Bill with the direct consequence that the Scottish Parliament will be 
exacerbating and aggravating the impact of Section 69; or 

 Acknowledge the damage caused by Section 69 and introduce minor 
amendments to the Court Reform (Scotland) Bill which will minimise and 
mitigate the impact of Section 69 of the Enterprise and Regulatory Reform Act 
2013. 

 
Unite the Union 
18 March 2014 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from Westwater Advocates, Edinburgh 
 

We are a multi-disciplinary stable of practicing advocates with ten senior counsel and 
thirty-eight junior counsel specialising in legal representation in the all levels of 
courts and tribunals including the Supreme Court, the Court of Session and the 
sheriff court and would wish to make the following response to the call for evidence 
to the Justice Committee. 
 
The privative jurisdiction of the sheriff court 
 
[1] We note that the aim of the proposed increase in the level of the privative 
jurisdiction of the sheriff court from £5,000 to £150,000 is said to be part of the aim of 
making the resolution of civil disputes for the people of Scotland more accessible, 
affordable and efficient. What particularly concerns us is that in our belief this 
proposal would appear to have the opposite effect in all three aims and that in 
particular it does not provide for litigants an increased access to justice or any 
tangible savings in financial terms or in efficiency. We are aware that it is a policy 
objective of the Bill that cases are heard by an appropriate level in the court structure 
and that it is important for the right cases to be heard by the right courts but we do 
not believe that clause 39 of the Bill dealing with exclusive competence achieves this 
object. 
 
[2] The level set at £150,000 representing the value of the order sought, exclusive of 
interest and expenses, would seem to us to be unnecessarily high and would 
exclude the Court of Session dealing with the majority of personal injury actions, 
contractual disputes involving individuals, cases involving the determination of rights 
in property and commercial cases unless these are remitted there in terms of clause 
88. Whereas there may be arguments that can be advanced in relation to a 
multiplicity of small scale actions being presently raised in the Court of Session, 
particularly those where the sums being sought are less than £5,000 in value we 
cannot see that the arguments advanced in favour of the £150,000 level are valid 
and can be said to be putting forward in the interests of the litigators in the Scottish 
Courts.  
 
[3] At present it is said that 64% of the general actions and 26% of commercial 
actions raised in Court of Session are in respect of sums of under £150,000 and that 
by removing these cases to the sheriff court the Court of Session will be returned “to 
its proper role in dealing with the most complex and important cases and the 
development of Scots law.” We cannot agree with this proposition for a number of 
reasons. £150,000 represents an amount in excess of the average value of most 
Scots homes, several times the level of the average working Scots wages and a sum 
equivalent to many times the median income level of most Scots households. To 
persons who have suffered personal injuries which have an impact on their earning 
capacity or need for personal services being rendered, to families who have suffered 
the loss of a child or parent, to businesses or individuals who have been adversely 
affected by losses occasioned by contractual breaches and for those requiring 
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aliment or ho have rights determined in respect of their homes, the sum of £150,000 
is indeed an extremely significant amount and to suggest that dealing with actions 
where a lesser amount has been concluded for is not the proper role of the Court of 
Session and that the court should only be concerned with more complex and 
important cases would seem to be a misunderstanding of the essential nature of the 
nature and importance of the Court of Session in a relatively small jurisdiction and a 
population of about 5.2 million. To have a privative jurisdiction of the lower courts set 
at £150,000 would also seem to require some proper thought as to why the level is 
significantly different from that set in England and Wales and in Northern Ireland. 
 
[4] It is perhaps significant that the reasons why the litigating public of Scotland are 
currently well served by the Court of Session are considered. To have the present 
centralisation of litigation based in Edinburgh results in significant economies of 
scale in that it is here that the majority of practitioners, court administrators and 
judges are situated. The physical facilities for the effective administration of justice 
tend to be in Edinburgh and Glasgow and the majority of practitioners in personal 
injury and commercial law are in those cities. Some play is made in the 
memorandum that, for instance, 98% of Chapter 43 personal injury actions in the 
Court of Session settle before proof and that this is the main reason for the 
popularity of that court being chosen as a venue for personal injury litigation. This 
however overlooks the fact that these actions invariably have an equality of arms in 
that the advocates and solicitor advocates mainly involved in the pre-trial meetings 
which cause such actions to settle are all skilled and experienced practitioners who 
are well used to effective negotiation and in dealing with each other – the 
advantages found in “a single community of practice”. We are therefore surprised by 
what is said in relation to settlements being reached in terms of paragraph 94 of the 
Memorandum in respect of „the advocacy skills of counsel are rarely being deployed 
in these cases” – we feel that such a statement devalues and demeans the training 
and skills of advocates and solicitor advocates and fails to understand the nature of 
the pre-trial process. We not deny that certain experienced solicitors are able to 
conduct negotiations to the same capability of counsel but would point out that most 
solicitors feel that the specialist skills of counsel are advantageous in the conduct of 
negotiations, particularly where the other party in the action has deployed the same. 
It is perhaps worth pointing out that the cost to the public of the present system is 
minimal in that the 98% settlement rates include cases where settlements were 
reached in excess of £1 million as well as cases which might be regarded as 
“unimportant” in monetary terms, that legal aid applies to only a minimal number of 
cases and that many cases (including those involving accidents at work) are 
frequently conducted on a “no win, no fee basis” with no uplift of fees when cases 
are successfully litigated. 
 
[5] The equality of arms argument applies throughout the whole range of litigation. 
Outside of the main cities there are numerous smaller firms of solicitors who rely on 
an independent referral bar to provide advice and to conduct litigation in numerous 
types of action including in personal injury matters where the services of specialist 
members of the bar can currently be engaged and where defendants in such actions, 
often insurance companies or industrial concerns, can afford to employ in-house and 
advocate assistance and representation and this effectively excludes such pursuers 
from representation. We also believe that the present system serves well the people 
of Scotland and deals well with individuals, trade union members, the inured and 
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insurers alike.  It is important to note that at present there is (and we understand will 
remain) a right of automatic sanction for counsel (and sanction for solicitor 
advocates) in the Court of Session. We believe that this sanction is of especial 
importance where cases involving complex areas of law and evidence such as 
medical negligence are involved. 
 
[6] We are therefore of the view that if it is thought desirable to remove the lowest 
value cases from the Court of Session that an effective privative jurisdiction level 
should be set at a level which would take into account the alleged disproportionate 
cost levels and we would suggest that £10,000 or £15,000 be appropriate, i.e. twice 
or three times the present level. Even at this level might well exclude cases involving 
complex legal issues because these can arise in comparatively low value cases 
(such as the renowned “snail in the ginger beer” litigation).  
 
[7] Other arguments that we feel are relevant to consideration of the transfer of all 
cases where less than £150,000 is sought are: 
 

(a) what the effect in expenses will be of a significant award of say, £125,000 or 
where a degree of contributory negligence is found; 
 

(b) what the effect of the Enterprise Act 2013 will be – traditionally the Court of 
Session has regarded its role as the proper implementation of safety and 
other legislation and the effective development of the common law 
 

(c) where the resources are available to the sheriff courts to effectively deal with 
the influx of cases will be – we understand that waiting times for proofs in the 
Court of Session is now within weeks and that cases tend to be completed 
within the allocated diet rather than the situation which we have all 
experienced in the sheriff court where cases often fail to start when they are 
due to and diets are often continued on with delays between hearing days 
amounting to several months or even in excess of one year 
 

Summary sheriffs 
 
[8] We have no objection to the creation of summary sheriffs in principle but worry if 
they are to be regarded as a lesser paid, less qualified and expected to provide and  
“inferior” level of justice accordingly. 
 
The proposed specialist personal injury court 
 
[9] We are generally in favour of this proposal but would seek to put forward the 
following caveats to the proposal and would re-iterate our concerns as to the 
proposed privative jurisdiction level. 
 
[10] We regard the continuance of a unqualified sanction for the employment of 
counsel to be of considerable importance here not only in relation to personal injury 
actions but also in relation to all actions raised within the privative jurisdiction level 
other than actions involving sums less than £5,000 as at present. This is particularly 
important given the existence of the specialist personal injury bar and will enable 
parties to obtain advice, assistance and representation throughout the case and will 
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Justice Committee

Courts Reform (Scotland) Bill

Written submission from Which?

Summary

The Courts Reform (Scotland) Bill provides an enormous opportunity to create a 
better civil justice system for Scotland and radically improve access to justice. 

The legislation should ensure that Scottish courts deliver improved access to redress 
that is proportionate and accessible.

The legislation should deliver:

Proportionality - We support the movement of civil business of £150k or less 
from the Court of Session to the Sheriff Court.  People are more likely to 
appropriately pursue redress if access to courts is proportionately organised. 

An inquisitorial system for smaller claims - The new Simple Procedure in 
particular must deliver a climate change in civil justice with a more appropriate 
inquisitorial approach.  However we wish to see the Simple Procedure ceiling 
raised to £10,000- and not £5,000 as currently in the Bill- to allow more people 
to access proportionate and cost effective consumer redress. 

More specialisation - more specialisation needs to be introduced, including 
new summary sheriffs who develop specialisms, who are drawn from a wider 
background,  and the introduction of a new  specialist personal injury court 

ADR integrated into the civil justice system - We also wish to see ADR 
available when a dispute first arises, and a central and trustworthy source of 
internet advice on this service available to the public. We recommend the 
provision of a virtual toolkit that would enable them to settle their dispute 
without necessarily ending up in court. 

The creation of a new sheriff appeal court - Appeals should be heard in the 
sheriffdom in which they originated to minimise delay and inconvenience. 
Decisions should be binding in all sheriff courts throughout Scotland.

Scotland-wide enforcement of interdict and interim orders - An order for 
interdict should be capable of being enforced at any sheriff court in Scotland to
allow easier operation for trading standards officers.

New IT pathways to civil justice - in view of recent court closures, we would 
like to see additional investment in IT services to allow access to justice without 
always having to attend court in person- but support for those who do. 
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Introduction

access to justice for people pursuing redress. Many people currently choose not to 
pursue their rights because the system appears difficult and expensive to navigate; 
often the less well-informed, educated or affluent.

This in turn means the minority of rogue traders are not called to account and their 
behaviour is not addressed. As well as being detrimental to the public at large, there 
may be detriment to other traders who are working to a fair and acceptable standard 
and competition is impaired. 

We would prefer to see more separation of civil and criminal cases than is 
suggested, but note that where the resident judicial officer is a summary sheriff, 
specific days or half days should be set aside for civil or family actions. It is to be 
hoped that this will lead to greater separation of civil and criminal cases. 

Rules of court are to play a key role in modernising court services and we would 
prefer more information and guidance to be provided within the Bill. For instance we 
welcome the proposal for greater case management, as litigants understandably find 
difficulty in dealing with this issue, and improved judicial continuity will be extremely 
helpful. 

Similarly ADR should be integrated into the system in order to keep costs and 
processes proportionate, but again the Bill leaves this to Rules of Court. We do not 
agree that this is the best way of dealing with ADR, as it should be contained within 
the Bill.  Most people do not wish to go to court if there is another option available, 
and where they do decide to pursue their rights in court it is important that they are 
able to do so proportionately, at the lowest cost and in the most effective way. Many 
consumer cases are appropriate for ADR and this needs to be embedded into the 
pre-court protocol.

A strong civil justice courts system will encourage consumer redress and fairer 
trading, as more people will be able to pursue their rights if necessary. As a result 
the public will be less reluctant to pursue redress for poor goods and services, but 
will do so at the most appropriate level and cost.

Proportionality

Increasing the exclusive competence of the Sheriff Court from £5,000 to £150,000 
will be of considerable benefit to litigants, especially those with lower value claims. It 
will reduce their legal expenses as the cost of litigation in the Sheriff Court is much 
lower than in the Court of Session. It will often be of benefit in allowing litigation 
closer to the residence of at least one party.

It is inappropriate that low value claims should be routinely heard in the Court of 
Session. The principle of proportionality should apply, so that only those cases which 
raise novel points of law or which are particularly complex should be remitted to the 
Court of Session. As there is scope within the legislation for this to happen, we 
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believe this sufficiently addresses concerns that complex or difficult cases will not be 
fairly or appropriately heard.

The cost of raising a three day proof in the Court of Session was estimated by one 
practitioner at £30,000-£40,000, whereas a three day proof in the sheriff court would 
cost around £10,000. The Scottish Courts Review estimated that increasing the 
exclusive competence of the sheriff court to £150,000 would reduce the number of 
actions raised in the General Department of the Court of Session by 64%.  This 
would reduce the high level of small value claims in the Court of Session to a level 
where higher level and more complex cases could be dealt with more easily by 
suitably qualified judiciary.

At present the amount paid to the lawyers on both sides of a low value claim in the 
Court of Session almost always exceeds the settlement figure of a claim or the 
amount awarded by the Court. Many potential litigants are aware this could be the 
case and are subsequently likely to be dissuaded from pursuing their rights. 

An inquisitorial system for smaller claims- Simple Procedure

procedure. We are very much in favour of the introduction of simple procedure, and 
support the level being raised to £10k, rather than the £5,000 being suggested, as
this is a more appropriate amount for modern consumer-type claims, such as 
disputes over new kitchens, holidays, cars and other consumer areas. 

We note that the Government believes it is premature to raise the level to £10,000 
now, because the £3,000 limit was only raised from £750 in 2008. However the 
current level in England and Wales is £10,000, and consumers in Scotland pay the 
same price for goods and services overall, and need to pursue the same levels of 
redress, so on their behalf we wish to press for an increase to £10,000.  Scots are 
disadvantaged by this lower ceiling and therefore arguably less able to access 
redress in Scotland than in other parts of the UK.  If the more reasonable ceiling of 
£10,000 cannot be achieved in the Bill, we would like a strong commitment for the 
level to be reviewed within two years. 

Additionally, although provision does need to be made for a Summary Sheriff to 
transfer out of simple procedure, we do not want to see cases transferred out without 
good reason ie because of their complexity. Which? does not want any unintended 
loopholes which could result in cases being made more expensive and difficult than 
is necessary. Legislative escalation must be avoided and simple procedure cases 
dealt with as proportionately and cost-effectively as possible. 

In the past we have experience of members of the public unable to pursue redress in 
the small claims system in Scotland because of the low ceiling, and an unwillingness 
or inability to afford the help of a lawyer, or risk the award of costs against them 
should they lose. This has prevented some consumers pursuing redress for faulty 
goods and services and allowed some perpetrators to continue unchallenged. 

Straightforward consumer cases should be heard as Simple Procedures and treated 
by the Summary Sheriff in an inquisitorial manner, in order to resolve them efficiently 
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and effectively. Litigants should be encouraged to represent themselves in a simple, 
understandable process. We welcome the proposal that new Rules for simple 
procedure should be based on problem-solving or be interventionist, closer to the 
inquisitorial approach taken in other jurisdictions, with the court identifying the issues 
and specifying what it wishes to see by way of evidence or argument. We welcome 
the fundamental shift away from the adversarial approach and the focus on dispute 
settlement, reflecting the circumstances of the case.

This should lead to more litigants able to represent themselves and developing 
confidence that this is the norm.  This would free up court time, cost less, be less 
traumatic and threatening for litigants and separate the process from the criminal 
work of the court. 

There is still more progress to be made, for instance these cases could also be 
heard using modern IT , through the use of videoconferencing for instance, which 
would be useful for people who cannot physically get to the court because of age or 
health reasons, or because of work or childcare responsibilities, or because of the 
distance from court. 

We believe the Government is seeking to take some of these ideas forward, and 
would urge consideration in the Bill for guidance on these issues and on the 
possibility of peripatetic summary sheriffs who could hear cases in different locales. 
Consideration should be given to a range of possible settings; whether local police 
stations or other appropriate public buildings. Our experience as a consumer 
organisation is that the public wants justice to be delivered effectively and as quickly 
and cost effectively as possible. They are unlikely to consider that they have 
received second rate justice merely because it was made convenient for them and 
easier to access. 

We note that legal aid is not currently available for Small Claims, but is available for 
cases between £3,000-£5,000 which currently fall to summary cause, therefore the
removal of legal aid could leave some litigants more vulnerable unless their case is 
handled by a summary sheriff with expertise in the area of their complaint, and/or 
with sufficient support from an in-court adviser or other support.  

For instance, if a litigant is relying on a particular law, they may well not understand 
which law, and be unable to specify, so it is important that they are able to rely on 
advice on this and other matters.

We would suggest that a review of how this measure is working be conducted once 
the measures are bedded in, to ensure that party litigants are receiving enough 
support and are not disadvantaged by the loss of legal aid.

Overall we welcome the empowerment of party litigants and would like more 
information on how they will receive guidance, where this support will come from and 
what training will be given to summary sheriffs to bed in the inquisitorial role.
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More specialisation

Specialisation will improve the quality of civil justice, bringing better decision making 
and more consistency. It will save time and money.

We support the introduction of summary sheriffs. Most legal jurisdictions have three 
judicial tiers and too many straightforward and low value cases in Scotland are being 
heard too high up the system. We do not believe that there will be any diminution of 
justice from the introduction of summary sheriffs.

Legal practitioners are no longer generalist and judges cannot be expected to be 
expert in all areas either. We note that it is intended that the Lord President is to 
designate categories of specialisation.

The creation of a personal injury court will remove the 76% of cases currently raised 
in the General Department of the Court of Session which are personal injury actions; 
many of them for relatively small sums. 

Although we acknowledge concerns that there is no automatic right to counsel in the 
sheriff court as there is in the Court of Session, we do not believe that people will be
denied access to justice as a result. 

As 98% of these settle before proof it is hard to justify a need for them to be heard in 
the Court of Session, as the advocacy skills in court of counsel are rarely used in 
these cases.  The introduction of specialist sheriffs should be viewed positively and 
experienced solicitors should be equally capable of conducting negotiations leading 
to settlement as counsel.

Parties may still instruct counsel in the sheriff court but we see no reason why the 
successful party ance of 
the most complex cases, which may be the case in some personal injury cases. 

We note that jury trials will still be available in the personal injury court, and are 
pleased that there will be guidance from the trial judge on the issue of awards. We 
also note that personal injury cases under £5,000 will in future be dealt with under 
Simple Procedure, but will not be subject to the limits on expenses.

New Sheriff Appeal Court

A new national Sheriff Appeal Court will reduce the number of civil appeals being 
heard in the Inner House but it is appropriate that the most complex or novel cases 

prevent the Sheriff Appeal Court becoming just an intermediate stage of appeal.

We agree with Lord Gill that appeals should be heard in the sheriffdom in which they 
originated, as centralising them would add significantly to the cost of parties and 
would result in delay and inconvenience.  The court will still be a national court and 

Scotland. 

948



6

An integrated ADR system

The Bill provides for rules of court including matters relating to encouraging the 
settlement of disputes and the use of alternative dispute resolution and action to be 
taken before proceedings are commenced in court.  This will allow the Court to make 
rules relating to pre-action protocols. The Scottish Civil Justice Council will make 
recommendations on such court rules, but we would like to see clear guidance within 
the Bill that there will be an integrated ADR system. This is a vital and integral part of 
a well-functioning civil justice system.

ADR needs to be considered when a dispute first arises and not merely when the 
parties have raised an action. It is often too late then; attitudes have often become 
entrenched and a good deal of animosity may have been generated. If an action has 
been raised, attempts to divert the dispute to ADR procedures may only prolong 
matters and add to expense. That might not matter so much with big commercial 
disputes but with small value claims it could be much more detrimental. 

ADR needs to be seen in the context of a system-wide approach. There needs to be 
facilities for allowing those who believe that they have a problem to see how it might 
be resolved. We know from research such as that of Genn and Patterson in Paths to 
Justice Scotland that most people with a consumer problem will try to resolve it by 
discussion with the trader and that often works.

If it does not, a lot give up and very few persevere to some sort of dispute resolution 
procedure. What they need at this point is better information about their options, 
which could be one of the ombudsman schemes that various industries run, or the 
new simple procedure in the sheriff court.  Better integrated advice and information 
services are necessary. We support the idea of a central website offering advice, 
available to the public.

Julia Clarke
Principal Advocate
Which?
14 March 2014
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Justice Committee

Courts Reform (Scotland) Bill

Written submission from Zurich Insurance

1. We welcome the increase to £150,000 for the exclusive competence of the 
Sheriff Court, giving the Court of Session greater capacity to concentrate on 
Commercial Actions, higher value Personal Injury Actions where it can add the 
greatest value and cases where it can shape the development of the Law of 
Scotland.  This additional capacity would also allow the Court of Session to attract 
relevant dispute resolution cases from other jurisdictions.

2. Zurich welcomes the introduction of the office of Summary S
hierarchy of judicial office holders and enable cases to be dealt with at a level which 
is proportionate to the matter at issue. 

3. We agree with the establishment of a specialist Scotland-wide court to deal 

creating an environment where consistency of decision making is to the fore.

4. Judicial specialisation is vital to the Courts Reform package being delivered 
and we firmly support judicial specialisation being integrated into the Sheriff Court 
structure. The law is complex and it is unreasonable to expect Sheriffs to be able to 
be expert in all aspects of various branches of law. Specialisation will aid efficiency 
of the court process as the Sheriff will narrow the issues at an early stage due to 
their more specialised knowledge.

5. Zurich supports the creation of a new Sheriff Appeal Court to assist in creating 
a proper framework for delivery of the judicial system.  We support the view of the 
Scottish Civil Courts Review that cases should be directed to the lowest level at 
which they can be competently dealt with, avoiding delay and releasing pressure on 
the Court of Session as an appeal court.  

6. We support the creation of a new single set of rules for cases of £5,000 or 
imple P ummary 

Sheriffs .  This would work in tandem with Compulsory Pre-Action Protocols to 
create a framework where cases follow a set process prior to litigation, so that when 
they do litigate, the areas of dispute have been sufficiently identified.  It is vital in a 
developed legal system that pre and post litigation processes complement one 
another and parties not complying with the rules receive appropriate sanctions.  This 
goes to the heart of proportionality.  We believe it is fundamental that personal injury 
cases are included in the imple Procedure .

7. We do not agree with the proposition of Civil Jury trials as they result in a 
duality of justice or a two tier system of justice which leads to manifest uncertainty
and unfairness for pursuers and defenders alike.  We submit that the consistency, 
efficiency and proportionality that a specialist personal injury court would bring could 
be devalued or lost if this duality and manifest unfairness of justice was built into the 
new system.  For example, a Pursuer could choose to have a jury trial in a case 
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where liability is not disputed and be awarded a large amount on quantum because 
the jury are sympathetic to the Pursuer due to the injuries sustained.  In a very 
similar case where liability is at issue, a similarly injured Pursuer could feel obliged to 
opt for a proof before a judge rather than face the uncertainty of a liability trial before 
a jury with the end result being awarded less by way of damages.  Furthermore, Jury 
trials create an administrative burden on the courts in ensuring sufficient numbers of 
the public are cited for jury service well in advance and that, ultimately, there are 
sufficient numbers to serve on a jury, otherwise trials simply cannot proceed for 
solely that reason.  All of these reasons take Civil Jury trials away from being a 
proportionate and efficient route to justice for all parties concerned.

8. Any unintended consequences which result in higher cost being incurred 
would ultimately be passed on to consumers and businesses, so it is vital that the 
court reforms work to modernise the judicial system in Scotland in the way they are 
intended.

9. Insurers fund over 80% of Civil Litigation Personal Injury actions and have 
analysed the cost and volume of litigated cases settled since January 2012 this 
now numbers over 8,000 cases.  Where there was a compensation payment to the 
Pursuer of £50,000 or less, the payment for the Pursuer s legal costs was more than 
the settlement the Pursuer received in 53% of cases.

10. Within this majority of cases where proportionality was lost, £1.56 was paid 

received in damages.

11.

simply not the case in the reformed system, there will be equality of arms and 
representation would be on an equal footing for an insurer to do otherwise would 
make no commercial sense and the comment is highly misleading.

12. In conclusion, the Court Reform Bill is the most notable revision of the 
Scottish civil legal framework in over 100 years and is an opportunity to create a 
legacy of access to justice for the consumer, introduce true proportionality whilst 
increasing efficiency and providing a fair level of compensation to the injured party 
as quickly as possible.  These are hallmarks of a developed society and well 
developed legal system.

Zurich Insurance
18 March 2014
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Letter from the Minister for Community Safety and Legal Affairs to the 
Convener 

 
I am grateful to the Committee for the opportunity to answer some of the concerns 
that were raised by Lord Gill during his evidence session on 22 April. 
 
Remits 
 
As I stated at my appearance on 29 April, the ability to remit a case which is within 
the exclusive competence of the sheriff court is a necessary and important tool. The 
provisions that are included in the Bill reflect recommendations 26 and 27, as set out 
in Chapter 4 paragraphs 134 to 136, of the Scottish Civil Courts Review.  
 
The provisions set out this test to try to ensure that the system is not abused by 
requests to remit a case becoming the default in an attempt to circumvent the 
change in the exclusive competence.  
 
However, it is important that we get the balance right so that cases are able to find 
their appropriate level in the system. As such, we were interested in the views that 
have been expressed by witnesses at the evidence sessions including, most 
recently, Lord Gill.  
 
We have reflected on these views and we believe that there is merit in reconsidering 
the level of the test. Given that there is a two stage process with the Sheriff and then 
the Court of Session involved in the decision, we believe that this will provide a 
useful check to ensure the system is not abused.  
 
As such we will bring forward amendments at stage 2 to amend or remove some of 
the stricter aspects of the test. These are outlined in more detail below in response 
to the specific points raised by Lord Gill in his letter to the Committee of 28 April. 
 
Section 88(4) 
 
Lord Gill concludes that the test of „exceptional circumstances‟ in section 88(4) is too 
high. He also states that a single test for remit (that set out in section 88(2)) is 
desirable in principle and in practice. 
 
The Government is drawn to the desirability of a single test for remit to make the 
rules and procedures of the courts easier to understand, and we will look to amend 
the provisions in line with Lord Gill‟s comments at Stage 2. 
 
Assuming this is amended it will have the consequential effect of removing section 
88(10) which restricts any right of appeal against the decision of a sheriff, in relation 
to a request for remit. It will therefore be possible to appeal the decision of the sheriff 
to the sheriff appeal court. 
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Section 88(5) 
 
Lord Gill believes that the test of „special cause shown‟ presents an additional hurdle 
that an applicant for remit must clear. Lord Gill considers this too high and suggests 
a test of „cause shown‟ would provide an adequate safeguard to prevent any abuse 
of process. 
 
Given these views the Government is content to bring forward amendment at Stage 
2 to amend this provision in line with Lord Gill‟s comments. 
 
Section 88(6) 
 
Lord Gill concludes that after some reflection he no longer believes that the ability of 
the court to refuse a request for remit on account of „the business and other 
operational needs‟ of the court, is appropriate. He further adds that this would almost 
certainly be in breach of the European Convention of Human Rights, and even if not, 
would be thoroughly undesirable. 
 
The Scottish Government remains of the view that the provisions of the Bill, including 
those in section 88(6), are compatible with the European Convention on Human 
Rights. However, we note the Lord President‟s comments on the desirability of this 
provision.  
 
We have reflected on this issue and we agree that this is not desirable. Therefore, 
we will look to bring forward an amendment at Stage 2 to remove this provision. 
 
Sheriff Appeal Court – Parties Ability to Request Larger Bench 
 
Whilst not covered in Lord Gill‟s letter I did agree to respond to the Committee on 
this point. 
 
Lord Gill stated in his evidence to the Committee that “parties are always free to 
apply to the court to convene a bench of three sheriffs principal if they consider the 
case warrants it.” (COL 4535 of the Official Report for 22 April). 
 
This is not the process as set out in the Bill. Section 56 of the Bill, allows the Appeal 
Sheriff(s) constituting the court to appoint the appeal to be reheard at another sitting 
of the court with a larger bench, if they consider it to be one of particular difficulty or 
importance. However, there is no specific provision allowing parties to apply for this. 
 
While of course parties may make requests of the court, the Bill does not state that 
the Sheriff Appeal Court is able to entertain such a request. However the Court of 
Session, using its powers conferred through section 97 of the Bill, could make court 
rules which would ensure that such a request could be competently entertained.  
 
I hope that the Committee find this information helpful and I will be happy to respond 
to any further questions that the Committee may have. 
 
Roseanna Cunningham 
Minister for Community Safety and Legal Affairs 
30 April 2014 
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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

17th Meeting, 2014 (Session 4) 
 

Tuesday 20 May 2014 

Courts Reform (Scotland) Bill 

Response from the Scottish Government 

 

Background  

1. The Committee reported on the delegated powers in the Courts Reform 
(Scotland) Bill1 on 23 April 2014, its 29th report of 2014. 

2. The response from the Scottish Government to the report is reproduced at the 
Annex. 

Scottish Government response 

Section 41(1) – power to confer all-Scotland jurisdiction for specified cases 

3. Section 41(1) confers power on the Scottish Ministers by order subject to the 
negative procedure to provide that the jurisdiction of a sheriff of a specified 
sheriffdom, sitting at a specified sheriff court, will extend territorially throughout 
Scotland for the purposes of dealing with specified kinds of civil proceedings. Such 
an order may only be made with the consent of the Lord President of the Court of 
Session under section 41(3). The power may be used to provide for an individual 
sheriff court to hear cases from all over Scotland in specified kinds of proceedings, 
such as personal injury actions. 

4. On first considering the power, the Committee noted that both the Policy 
Memorandum accompanying the Bill and the Scottish Civil Courts Review (which the 
Bill seeks to implement the recommendations of) discuss the case for an all-Scotland 
personal injury court but not any other specialist courts which the Scottish 
Government anticipates might be created under section 41(1), or the merits of 
creating such courts. Given this lack of explanation, the Committee asked the 
Scottish Government to explain why section 41(1) confers a power on Ministers to 

                                            
1 Courts Reform (Scotland) Bill [as introduced] available here: 
http://www.scottish.parliament.uk/S4_Bills/Courts%20Reform%20(Scotland)%20Bill/b46s4-introd.pdf 

 

 

 

 

954



2 

 

create specialist courts other than a personal injury court. It also asked whether a 
higher level of Parliamentary scrutiny, or the imposition of a statutory consultation 
requirement, might be appropriate where the power is exercised in this way. 

5. In response, the Government asserted that the power was drawn widely to 
allow the courts the flexibility to respond quickly to changes to the civil justice 
system. 

6. The Committee was of a view that the explanation provided did not provide 
sufficient detail on why such flexibility is required, nor what sort of other civil 
proceedings might be appropriate for specialisation and why. 

7. In its report, therefore, the Committee recommended that an amendment 
should be brought forward, requiring the Government to consult with stakeholders 
before using the power at section 41(1) to create a specialist court other than a 
personal injury court. This would allow the views of interested parties to be fully 
considered in a way which had not previously been provided for in the Bill’s 
consultation process 

8. In its response to the Committee’s report, the Government reiterated its view 
that flexibility is required in order to allow for further specialisation of courts in future. 
The Government also emphasised that any order made under section 41(1) requires 
the consent of the Lord President, and will be subject to Parliamentary scrutiny. 

9. Whilst the Government expects that it would undertake consultation before 
using the power to create a specialist court, it is not of the view that such 
consultation should be a statutory requirement. 

10. The Government goes on to explain that, whilst future potential specialist 
courts (other than personal injury courts) have not been specifically consulted on, the 
scope of the power has been fully explained both in the Bill’s accompanying 
documents and in the Government’s public consultation on the Bill. 

Section 96 – Power to regulate procedure etc. in the Court of Session (substitutes 
section 5 of the Court of Session Act 1988) 

Section 97 – Power to regulate procedure etc. in the sheriff court and the Sheriff 
Appeal Court 

11. Section 96 confers a broad general power on the Court of Session to regulate 
by act of sederunt the procedure and practice to be followed in proceedings in the 
court, and any matter incidental or ancillary to such proceedings. It does so by 
substituting a new section 5(1) in the Court of Session Act 1988 (“the 1988 Act”). 
Section 97(1) of the Bill confers a similar power on the court in relation to 
proceedings in the sheriff court and the Sheriff Appeal Court. 

12. The Committee’s report observed that sections 96 (inserting new section 5(1) 
into the 1988 Act) and 97 give the Court of Session much wider powers than it 
currently has to regulate court proceedings. The report accordingly drew those 
sections to the attention of the lead committee. 
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13. In particular, the Committee noted that the proposed new powers were not 
restricted to making provision about practice and procedure in the civil courts and 
matters incidental to such practice and procedure, as is currently provided for (in 
section 5 of the 1988 Act and section 32 of the Sheriff Courts (Scotland) Act 1971). 
Instead, the powers may be used to make provision for, or about, any matter which 
is incidental or ancillary to proceedings in the civil courts. As a result, the powers 
could potentially be used to make provision which may affect the substantive rights 
of litigants, something which would normally be determined by the legislature or 
Ministers as opposed to in court rules made by the Court of Session. 

14. In its response to the Committee’s report, the Scottish Government reiterated 
its intention that sections 96 (inserting new section 5(1) into the 1988 Act) and 97 will 
‘broaden the existing power of the Court of Session to regulate procedure and 
practice, for example by making provision about payments other than expenses 
which parties may be required to make in respect of their conduct relating to court 
proceedings.’ 

15. The Government also stated that it does not consider that the substantive 
rights of litigants could be considered to be incidental or ancillary to court 
proceedings. Instead, the Government’s view is that the powers at sections 96 and 
97 could only be used to regulate matters relating to proceedings in the courts. 

16. The Government also states its view that provision about the availability of 
appeal rights, which was found by the courts to be ultra vires the existing section 5 of 
the 1988 Act, would similarly be ultra vires the new powers in the Bill. In other words, 
the new powers would not be held to allow substantive provision to be made about 
something like appeal rights..  

17. The Committee’s report also commented on the powers in new section 5(3) of 
the 1988 Act and section 97(4) of the Bill to make incidental or supplemental 
provision in an act of sederunt. 

18. The Committee drew the powers to the attention of the lead committee, noting 
that they broaden further the already wide range of matters, discussed above, which 
the courts can make provision about. In particular, the powers allow the Court of 
Session to make provision which is incidental or supplemental to provision for or 
about a matter which is already incidental or ancillary to court proceedings. The 
Committee was therefore of the view that these powers substantially widen the 
scope of the matters which the Court may regulate, potentially extending these even 
further beyond matters of procedure and practice. 

19. Whilst the Committee considered that a power to make transitional, transitory 
or saving provision, and possibly consequential provision, for the purposes of such 
an act of sederunt might be desirable, it was of the view that the Scottish 
Government had not provided sufficient justification for taking powers to make 
provision incidental or supplemental to provision which in itself is already incidental 
to court proceedings. 

20. In response to the Committee’s report, the Government cited the existing 
power which the Court of Session has in relation to the sheriff court to make 
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incidental or supplementary provision on an incidental matter relating to procedure 
and practice.  

21. The Government went on to explain its view that widening the scope of 
powers in this way does not enable the court to regulate substantive matters. The 
Government does not consider it unusual for a Bill to confer ancillary powers in this 
way, and argues that it allows for flexibility whilst remaining limited by the main 
purpose of the power. 

22. The Committee also noted that the powers conferred by section 96 and 97 are 
not subject to any Parliamentary procedure. The Committee was concerned that, 
should the Parliament have concerns in relation to a particular instrument made in 
exercise of the powers, about the court’s interpretation as to what was incidental to 
proceedings (as opposed to substantive in nature), it would have no power to annul 
the instrument. 

23. In response, the Government reiterated its view that the powers could not be 
used to affect the substantive rights of litigants and would instead be used to 
regulate the proceedings of courts. 

24. The Government considers that the courts are well placed to determine which 
matters relate to practice and procedure and which are of a more substantial nature. 
The Government’s response goes on to note that ‘in order to preserve the courts 
from political interference in their practice and procedure’ it is not current practice for 
acts of sederunt to be subject to any Parliamentary procedure. The Government is of 
the view that this should also be the case for any acts of sederunt made under the 
new section 5(1) of the 1988 Act and section 97(1) of the Bill. 

Conclusion 

25. Members are invited to make any comments they wish on the Bill at this 
stage. If substantial amendments are made to the delegated powers provisions 
contained in the Bill, the Committee will have a further opportunity to consider the Bill 
after stage 2. 

Recommendation  

26. Members are invited to note the Scottish Government’s response on the 
Bill and to make any comments they wish at this stage. 

957



5 

 

ANNEX  

 

Correspondence from the Scottish Government, dated 13 May 2014: 

Section 41(1) – Power to confer all-Scotland jurisdiction for specified cases 
 
Power conferred on:    the Scottish Ministers 
Power exercisable by:    order 
Parliamentary procedure:   negative 
 

The Committee recommends that the Scottish Ministers consider bringing 
forward an amendment at stage 2 to impose a consultation requirement prior 
to the exercise of the power in section 41(1) to create an all-Scotland  sheriff 
court other than for the purposes of personal injury proceedings. 

The Scottish Civil Courts Review recognised a growing trend towards specialisation 
in law; the Bill also recognises this with provisions relating to specialist judiciary and 
indeed these provisions on specialist courts. While the powers in section 41(1) are 
intended to be used to create an all Scotland specialist PI court, there may come a 
need for the sheriff court system to similarly provide for other specialisms in the 
same way. As with the specialist PI court, this would be without detriment to the 
ability of litigants to continue to raise matters which fall within those specialisms in 
their local sheriff court.  

The Bill seeks to establish a long term framework for the court system. The 
Government considers that this framework should have the flexibility to allow for 
further specialisation should this be considered appropriate in future. It therefore 
permits Ministers, with the consent of the Lord President and, subject to 
Parliamentary scrutiny, to adapt the system accordingly. 

It is likely that the Government would carry out a consultation prior to making an 
order under this power. The results of any consultation would, in accordance with 
normal practice, be set out in the policy note accompanying such an order. However 
a mandatory obligation to consult is unnecessary: no rights or facilities are being 
removed, and user choice is being extended, not diminished.  

The Government has considered the Committee’s comments on a legislative 
requirement to consult prior to the exercise of this power, however it is not convinced 
that there are compelling reasons to insert such an obligation. While the particular 
choice of future specialism has not been consulted upon, the extent of the power has 
been fully explained. The Policy memorandum and Delegated Power memorandum 
have both made it clear; as did the Government’s public consultation, that the power 
could be used for other types of civil proceedings beyond personal injury actions.  
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Section 96 – Power to regulate procedure etc. in the Court of Session 
(substitutes section 5 of the Court of Session Act 1988) 

Section 97 – Power to regulate procedure etc. in the sheriff court and the 
Sheriff Appeal Court 

Powers conferred on:   the Court of Session  
Powers exercisable by:   act of sederunt 
Parliamentary procedure:  laid, no procedure 
 
The Committee accordingly draws the lead committee’s attention to section 
5(1) of the Court of Session Act 1988 (as inserted by section 96 of the Bill) and 
section 97(1) of the Bill. These sections confer much broader powers on the 
Court of Session to regulate matters in the civil courts by way of court rules 
than those powers which it currently has. The powers are not restricted to 
making provision about practice and procedure in the civil courts. Rather they 
extend to making provision for or about any matter which is incidental or 
ancillary to proceedings in those courts. As such the powers could potentially 
be used to make provision about matters which affect the substantive rights of 
litigants, and which would normally be the preserve of the legislature and of 
Ministers.  

As noted in the Government’s correspondence with the Committee, the intention of 
section 5(1) of the Court of Session Act 1988 (as inserted by section 96 of the Bill), 
and 97(1), is to broaden the existing power of the Court of Session to regulate 
procedure and practice, for example by making provision about payments other than 
expenses which parties may be required to make in respect of their conduct relating 
to court proceedings. As the Committee notes at paragraph 27, such provision was 
held in Taylors v Marshalls Food Group (1988) to be ultra vires the existing section 5 
of the 1988 Act, and would not be ultra vires the power in section 96. 

The Government does not, however, consider that the power conferred by section 96 
would permit the Court of Session to make acts of sederunt which extended to the 
substantive rights of litigants. The power is to make provision for or about any matter 
incidental or ancillary to proceedings in the Court. The Government does not 
consider that the substantive rights of parties could be characterised as “incidental or 
ancillary” to proceedings in the Court, and so respectfully differs from the view 
expressed at paragraph 30 of the Committee’s report: the provision which was 
declared to be ultra vires the existing section 5 in KP and MRK v Secretary of State 
for the Home Department would not, in the Government’s view, have been intra vires 
the new powers in the Bill.   

While the Committee is correct to observe that the line between matters which relate 
to procedure and practice and matters which relate to substance may sometimes be 
a fine one, this is a line which the courts are capable of drawing.  

The powers are supplemented (in section 5(3) of the 1988 Act and section 97(4) 
of the Bill) by powers to include in an act of sederunt provision which is 
incidental or supplemental to provision for or about any matter incidental or 
ancillary to court proceedings. The Committee draws the lead committee’s 
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attention to the fact that these provisions widen even further the scope of 
matters about which provision may be made in court rules, and that in the 
Committee’s view the Scottish Government has not provided a satisfactory 
reason for taking these additional powers. 

The Government has considered the Committee’s comments closely with regard to 
the powers to make provision which is incidental or supplemental to provisions for or 
about any matter incidental or ancillary to court proceedings. The Government notes 
that the power to make incidental or supplemental provision on an incidental matter 
relating to procedure and practice is already one which the Court has in relation to 
proceedings in the sheriff court under section 32(2) of the Sheriff Courts (Scotland) 
Act 1971. As is the case in the 1971 Act, the power to make incidental or 
supplemental provision is always limited by the main purpose of the power.  

In light of the existing powers in the 1971 Act, the government is not convinced that 
these powers constitute a widening of the scope of matters to such an extent that it 
would enable the court to regulate substantive matters. It is not unusual for such 
powers to be provided when delegated powers are conferred and the power provides 
important flexibility to deal with unforeseen issues. However that flexibility is always 
limited by the main purpose of the power, as set out in section 5(1) of the 1988 Act 
(inserted by section 96 of the Bill) and section 97(1) of the Bill. 

Lastly, the Committee draws the lead committee’s attention to the proposal in 
the Bill that court rules made by act of sederunt under section 5(1) of the 1988 
Act and section 97(1) of the Bill would not be subject to any parliamentary 
procedure, and as such were the Parliament to be concerned about the Court’s 
interpretation as to what was incidental to proceedings, provision made under 
these powers could not be subject to annulment by the Parliament. 

As noted above, the Government considers that these powers extend to regulating 
the courts’ process rather than the substantive rights of the parties. These are 
properly matters for the courts. The government is confident that the courts are well 
placed to observe and respect the line between matters which relate to procedure 
and practice and matters which relate to substance. In order to preserve the courts 
from political interference in their practice and procedure, and in accordance with the 
principle of separation of powers, acts of sederunt are not presently subject to 
Parliamentary procedure and the Government considers that this remains 
appropriate for the act of sederunt-making powers introduced in new section 5(1) of 
the 1998 Act and section 97(1) of the Bill. 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

 

Vol 4, No. 05 Session 4 

 

Meeting of the Parliament 
 

Wednesday 21 May 2014 

 

Note: (DT) signifies a decision taken at Decision Time. 
 
 
Courts Reform (Scotland) Bill: The Cabinet Secretary for Justice (Kenny 
MacAskill) moved S4M-10090—That the Parliament agrees to the general principles 
of the Courts Reform (Scotland) Bill. 
 

After debate, the motion was agreed to (DT). 
 

Courts Reform (Scotland) Bill: Financial Resolution: The Cabinet Secretary for 
Finance, Employment and Sustainable Growth (John Swinney) moved S4M-09375— 
That the Parliament, for the purposes of any Act of the Scottish Parliament resulting 
from the Courts Reform (Scotland) Bill, agrees to— 

 

(a) any  expenditure  of  a  kind  referred  to  in  Rule  9.12.3(a)  of  the  
Parliament’s Standing Orders arising in consequence of the Act,  
 

(b) any expenditure of a kind referred to in Rule 9.12.3(b) of the Standing 
Orders arising in consequence of the Act, and  
 

(c) any charge or payment in relation to which Rule 9.12.4 of the Standing 
Orders applies arising in consequence of the Act.  

 
After debate, the motion was agreed to (DT) by division: For 70, Against 55, 
Abstentions 0). 
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Courts Reform (Scotland) Bill: 
Stage 1 

The Presiding Officer (Tricia Marwick): The 
next item of business is a debate on motion S4M-
10090, in the name of Roseanna Cunningham, on 
the Courts Reform (Scotland) Bill. I will allow a few 
moments for people to change their seats. 

The Deputy Presiding Officer (Elaine Smith): 
I call Kenny MacAskill to speak to and move the 
motion in the name of Roseanna Cunningham. 
Cabinet secretary, you have a maximum of 10 
minutes but less would be better, if that is 
possible. 

16:22 
The Cabinet Secretary for Justice (Kenny 

MacAskill): I am delighted to open this stage 1 
debate on the Courts Reform (Scotland) Bill. I 
record my thanks to the Justice Committee for its 
consideration of the bill and my thanks to the 
many stakeholders who have contributed to the 
process. 

It was back in 2007 when my predecessor, 
Cathy Jamieson, asked Lord Gill to undertake a 
review of civil justice. Lord Gill and his review 
team undertook an extremely comprehensive and 
thorough review over a period of two years, 
receiving more than 200 consultation responses. 
The review reported in 2009, making more than 
200 recommendations to improve what it 
described as the “slow, inefficient and expensive” 
Scottish civil justice system. The bill takes on the 
majority of Lord Gill’s recommendations and will 
put in place reforms that he recently described as 
being “50 years overdue”. 

The main principles of the bill are that the right 
cases should be heard in the right courts, that 
unnecessary delays and disproportionate costs to 
users should be minimised and that the efficiency 
of the courts should be increased. I am pleased 
that the committee welcomed the general 
principles of the bill and broadly agrees with many 
of the proposals, including those on the creation of 
summary sheriffs, simple procedure and increased 
specialisation, and that the exclusive competence 
of the sheriff court should be increased 
significantly in order to deliver the reforms. 

The vision is that personal injury cases, for 
example, will be dealt with in a new national 
specialist personal injury court by specialist 
sheriffs, with procedures that facilitate swift and 
appropriate settlement at a more proportionate 
cost to litigants. Personal injury litigants will 
continue to be able to raise their claims in their 
local sheriff court if that meets their needs. There 
will also be a renewed focus on specialists at the 

shrieval level, and the Lord President will be able 
to designate areas such as family law, commercial 
law and personal injury cases as specialisms. 

I turn to the exclusive competence of the sheriff 
court, in relation to which there have been calls for 
a lower threshold than £150,000. We will consider 
all views, although we believe that £150,000, 
which was the figure set by Lord Gill in his review, 
is the appropriate level. That is why we consulted 
on that figure and included it in the bill. 

It is important to ensure that any new level that 
is set for cases raised in the sheriff court reflects 
the fact that, at present, too many low-value cases 
are being raised unnecessarily in the Court of 
Session. That results in increased costs for all 
parties involved and deters other types of litigation 
from being raised there. It is also important to 
ensure that the exclusive competence level allows 
a suitable amount of business to transfer to the 
new specialist personal injury court. On the 
attempts to lower the exclusive competence, the 
lower the level, the less chance we have of 
delivering more proportionate costs to litigants.   

Lord Gill’s review chose the figure of £150,000 
on the basis that, on average, the sum sued for at 
the beginning of a case is three times higher than 
the settlement figure at the end of a case. Those 
who advocate a lower limit of £20,000 to £50,000 
base those figures on the sum settled, but that 
would be unworkable as the sum settled is not 
known at the beginning of a case, when a decision 
needs to be taken on which court it is to be raised 
in. Sheriff Principal Taylor stated to the Justice 
Committee that a limit of £50,000 would mean that 
cases of a value of around £17,000, on average, 
would continue to be heard in the Court of 
Session. 

There are those who say that we will see a 
deluge of cases descending on sheriff courts, but 
that will simply not be the case. The personal 
injury court will be up and running to coincide with 
the increase in exclusive competence. Lord Gill 
told the Justice Committee: 

“I am absolutely certain that the capacity exists in the 
sheriff courts to absorb all of the business, even with the 
closure of the outlying courts.”—[Official Report, Justice 
Committee, 22 April 2014; c 4541.]   

Figures provided by the Scottish Court Service 
suggest that approximately 2,700 cases will 
transfer from the Court of Session. We should 
compare those figures with the caseload of 72,510 
civil cases in the sheriff court in 2012-13, which is 
a decrease of around 10 per cent since 2011-12 
and a decrease of 43 per cent—or more than 
50,000 cases—since 2008-09. Despite that fall in 
cases in the sheriff court, the Court of Session 
caseload has remained relatively stable, with 
personal injury cases making up almost 80 per 
cent of all cases in the general department.   
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The vast majority of personal injury cases settle 
before they come to a court hearing. On personal 
injury cases, Lord Gill said: 

“only a tiny fraction of the cases that are in the Court of 
Session ever get to proof. They are settled and dealt with 
administratively, and that is it ... If that is the situation, they 
can be dealt with equally well administratively in the sheriff 
court at much lower cost and where the infrastructure is 
also in place.”—[Official Report, Justice Committee, 22 
April 2014; c 4536.]  

We have heard some concerns that litigants 
would no longer be guaranteed automatic sanction 
for counsel in cases that are to be raised in the 
new personal injury court. Under the bill, complex 
cases can be remitted to the Court of Session, 
where sanction for counsel is automatic. In my 
experience, asbestos cases are often very 
complex, so we would expect those cases to be 
remitted to the Court of Session. However, as 
Sheriff Principal Taylor said to the committee, 
even if those cases were not remitted to the Court 
of Session, they would almost certainly merit 
sanction for counsel.  

Duncan McNeil (Greenock and Inverclyde) 
(Lab): The cabinet secretary mentioned asbestos 
cases. Over the years, he and others in the 
Parliament have done a lot of work for asbestos 
victims and their families. What extra measures 
will he take to ensure that their interests are not 
diminished in the face of the power of the 
insurance industry and the money that it will spend 
to defend cases? 

Kenny MacAskill: That is a fair point. It is 
important to put on record that the whole purpose 
of Lord Gill’s review is to ensure that we get 
access to justice because the system is “slow, 
inefficient and expensive”. I have narrated that, but 
it also important to mention Sheriff Principal 
Taylor’s additional point, because it is not simply 
about complex cases, such as asbestos cases, 
going to the Court of Session. Sheriff Principal 
Taylor made it quite clear—and we will respond to 
this point in due course—that sanction for counsel 
applies on the basis of not just the length of a case 
or its complexity, but equality of arms. 

If an insurance company or another party to the 
action turns up with Queen’s counsel or an 
advocate, parity will be important—indeed, in 
fairness, equality of arms indicates that there 
should be parity. That means, I think, that Sheriff 
Principal Taylor is looking at an extension—not 
simply the length and complexity of a case but 
equality of arms. I hope that those points reassure 
Mr McNeil, who makes a valuable point that is 
echoed by Clydeside Action on Asbestos, which, 
as everyone in the chamber knows, does an 
outstanding job. 

I expect to announce the Scottish Government’s 
response to Sheriff Principal Taylor’s review 

before stage 2 of the Courts Reform (Scotland) 
Bill. I have commented on this already, but the 
review recommends that the sheriff should be able 
to ensure that no party gains an undue advantage 
by virtue of the resources that are available to 
them. Sheriff Principal Taylor also told the Justice 
Committee that it is very rare for sanction for 
counsel to be refused in the sheriff court. 

In addition, we have agreed to lodge 
amendments to the bill to ensure that the test for 
remitting cases from the sheriff court to the Court 
of Session—where sanction for counsel is 
automatic—is not too strict. 

In relation to workplace injuries, under section 
69 of the Enterprise and Regulatory Reform Act 
2013—a reserved piece of legislation—the strict 
liability of employers for workplace accidents is 
removed. The Scottish Trades Union Congress 
argues that that will make it harder to bring 
workplace injury cases. I have had discussions 
with the STUC and we are considering what, if 
anything, we can do to mitigate the effects of that 
change, which has been brought about by the 
Government in Westminster. 

We have taken stakeholders’ views and we are 
actively considering the Justice Committee’s 
report. I am happy to continue engaging in 
discussions with Clydeside Action on Asbestos, 
the STUC and others and to reflect on views as 
the bill progresses. However, we cannot 
undermine the fundamental principle of the bill, 
which is to deliver efficient and affordable civil 
justice, as Lord Gill intended. 

Lord Gill has stated that the system is ready; 
that litigants will benefit from the reforms; and that 
the reforms are long overdue. The bill will ensure 
that our civil justice system becomes more 
accessible, affordable and efficient. 

I move, 
That the Parliament agrees to the general principles of 

the Courts Reform (Scotland) Bill. 

The Deputy Presiding Officer: Thank you. I 
advise members that we are very tight for time. I 
call Christine Grahame to speak on behalf of the 
Justice Committee. You have a maximum of 
seven minutes. 

16:32 
Christine Grahame (Midlothian South, 

Tweeddale and Lauderdale) (SNP): I welcome 
the opportunity to speak on behalf of the Justice 
Committee on this significant and complex bill, 
which, thankfully, has been without huge 
controversy. 

As the cabinet secretary said, the bill broadly 
implements recommendations from Lord Gill’s 
Scottish civil courts review. I thank those who 

963



31307  21 MAY 2014  31308 
 

 

provided written and oral evidence to the 
committee on the bill. We received 71 written 
responses and six supplementary submissions, 
and heard evidence over five meetings. I also 
thank the Finance Committee and the Delegated 
Powers and Law Reform Committee for their 
reports, and finally I thank team Justice 
Committee, because of all that we have been 
through together. To be frank, with the prospect of 
stage 2 of the Criminal Justice (Scotland) Bill and 
the bill that we are discussing today, we would 
have been on our knees. We even got out 
yesterday—for a change—to visit the High Court 
and the Court of Session, which made tangible 
some of the proposals in the bill. It was a very 
interesting day, but I do not think that we will have 
many more visits. 

The committee welcomes the general principles 
of the bill. From the evidence that we heard, there 
is no doubt that court reform is long overdue. 
However, in certain areas we remain to be 
convinced that some of the measures will achieve 
what they set out to achieve. That is us doing our 
job, in my book. I will highlight—if I have time—
four key areas of the bill about which the 
committee has specific comments to make. 

The first area is the privative jurisdiction of the 
sheriff court. The bill proposes to increase the 
sheriff court monetary threshold from £5,000 to 
£150,000, following the Gill review. Much of the 
evidence that we heard supported the principle of 
raising the threshold, but many witnesses said that 
£150,000 is a bit too high. The committee noted 
that the courts in Northern Ireland hear cases with 
values of up to £30,000, while in England and 
Wales cases cannot be raised in the High Court 
unless they have a value of £25,000 or more. In 
evidence, some witnesses argued for a staged 
increase, with figures of £30,000 and £50,000 
being suggested. However, Lord Gill made clear to 
the committee his view that £150,000 is an 
appropriate limit. 

The committee supports the proposal to 
increase the privative jurisdiction of the sheriff 
court but considers that the leap to £150,000 may 
be too great. We do not support staged increases, 
but we have recommended that the Scottish 
Government considers introducing a lower limit. 

We also heard evidence on the impact of a 
higher monetary threshold on access to counsel. 
The Faculty of Advocates expressed concern—we 
would expect that—about the impact that that 
would have on the bar. Some junior members of 
the faculty highlighted that the work that would be 
transferred out of the Court of Session would be 
work that has traditionally been undertaken by 
junior members of the bar. The concern was that 
they might then decide to look for other work, 

thereby draining the profession of talent—they 
were speaking up for their profession, quite rightly. 

Sheriff Principal Taylor recommended that the 
existing test for sanction, which the cabinet 
secretary referred to, should be expanded to 
include a general test of reasonableness and the 
need to have regard to the resources deployed by 
the other party to the case, which is the issue that 
Duncan McNeil raised and which is known as the 
equality of arms factor. The committee thought 
that the recommendation made sense, so we 
recommended that the Government lodge an 
amendment at stage 2 to introduce that new test. 

We certainly agree with the remit of cases 
between courts. There was general support for the 
proposal in the bill to ensure that cases are heard 
at the appropriate level. 

The bill introduces a new test—that of 
exceptional circumstances—for allowing the Court 
of Session to take into account its business and 
operational needs before a case is remitted. We 
heard concerns from witnesses about that. For 
example, the Faculty of Advocates suggested that 
the test was “far too restrictive”, and the Forum of 
Insurance Lawyers argued that  
“discriminating between cases on the grounds of 
‘operational needs’ may not achieve the stated aim of 
justice” 

as that could lead  
“to lack of consistency in the way in which similar cases are 
dealt with.” 

Significantly, Lord Gill raised concerns about the 
appropriateness of a court refusing a remitted 
case because of 
“business and other operational needs”. 

He suggested that that test might breach the 
European convention on human rights. The 
minister subsequently advised that she had 
reflected on those concerns and would consider 
the level of the test, with a view to lodging an 
amendment at stage 2. We welcome that. 

In general, the committee considered that a test 
for the remitting of cases is a necessary safeguard 
to ensure that the most complex and serious of 
cases can be heard in the most appropriate court 
with the most appropriate level of legal 
representation. 

To reduce the pressure on sheriff courts, the Gill 
review recommended the creation of a specialist 
personal injury court that would be based at 
Edinburgh sheriff court. The review 
“expected that personal injury claimants would still have the 
right to sue in any sheriff court with jurisdiction.” 
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The bill makes provision for the Scottish 
ministers to give effect to that recommendation 
through secondary legislation. It allows for 
“the establishment of a specialist personal injury court in 
Edinburgh and/or other locations, and for other types of 
specialist court to be created”,  

such as a commercial court. The policy 
memorandum envisages that two specialist 
sheriffs would be required to staff the new court, 
and in evidence there was widespread support for 
the creation of a personal injury court. However, 
concerns were raised about the capacity of the 
new court by the Educational Institute of Scotland, 
the Law Society and the Faculty of Advocates, 
among others. 

Having noted the concerns of witnesses, we 
recommended that the court be established before 
the new level of privative jurisdiction is introduced 
so that it is fully equipped with electronic and 
administrative systems to ensure that it can work 
effectively from day 1. 

I move quickly on to appeals, on which the 
committee made an important point. The bill 
provides for a nationwide sheriff appeal court to sit 
as a bench of one. It also allows appeals to be 
heard either by sheriffs principal or by sheriffs of 
five years’ standing, who would sit as appeal 
sheriffs. Their judgments would be binding across 
Scotland. 

Those provisions differ slightly from those in the 
Gill review, which considered that the sheriff 
appeal court should sit as a bench of three, with at 
least one being a sheriff principal. In evidence, 
Lord Gill accepted that the Scottish Government 
had reached a different view. When pressed, he 
confirmed that his personal view would be to have 
at least one sheriff principal sitting, even when the 
court considered procedural matters. The 
committee welcomed the establishment of the 
sheriff appeal court, with decisions that would be 
binding on sheriffs and justices of the peace 
across Scotland. However, we considered that all 
appeals should be heard by sheriffs principal 
rather than sheriffs. 

Yesterday, when the committee had the 
opportunity to get a breath of fresh air by going to 
visit the Court of Session and the High Court, we 
visited the Judicial Institute for Scotland’s learning 
suite, where judges go through continual training. 
We found the visit useful in considering whether 
we will have specialist sheriffs in future. Incredible 
as it might be for members to believe, I found that 
I have lost touch—in courts nowadays, a great 
deal is made of electronic devices, with screens 
showing appeals coming in from elsewhere. All 
that will ease pressure on the courts, which brings 
my point within the context of the Courts Reform 
(Scotland) Bill—I had to get our wee visit in. The 

committee supports the general principles of the 
bill. 

16:39 
Elaine Murray (Dumfriesshire) (Lab): On 

behalf of the Labour members of the Justice 
Committee, I thank the clerks, and all the 
witnesses who gave evidence to the committee. 

I assure the Scottish Government that Labour 
agrees that the Scottish court system requires 
reform. As the cabinet secretary said, it was Cathy 
Jamieson, when she was Minister for Justice, who 
instigated Lord Gill’s review. Constituents and their 
solicitors tell us about their frustrations, as cases 
such as those concerning family law, debt, eviction 
or antisocial behaviour take months to come to 
court and then are not taken on the expected date 
because the courts are too busy and criminal 
cases take precedence over civil cases. Those 
pressures are exacerbated in some cases by the 
influx of business from nearby courts that have 
recently been closed. We agree that action needs 
to be taken. 

We support the creation of the post of summary 
sheriff to hear civil cases of under £5,000 in value, 
and summary criminal cases, enabling more 
experienced sheriffs to deal with more complex 
cases and relieving some of the congestion in the 
system. However, it will take 10 years for the 
complement of 60 sheriffs to be appointed, as it is 
suggested that, other than stipendiary magistrates, 
who will probably transfer across, appointment will 
be made only when an existing sheriff retires. 

Liam McArthur (Orkney Islands) (LD): Could 
the member advise whether the committee sought 
views on the concerns that have been raised, 
certainly in my constituency, about the removal of 
honorary sheriffs and the impact that that may 
have on access to justice? 

Elaine Murray: That was part of the 
committee’s report—we considered that issue.  

Christine Grahame: It was in my speech but I 
had to cut it out because my time was cut.  

Elaine Murray: Congestion in the sheriff courts 
is likely therefore to persist for some time. We are 
concerned that if the requirement for corroboration 
is abolished, as the Scottish Government intends, 
more cases are likely to come to the sheriff court 
and exert even more pressure on an already 
creaking system. 

The bill replaces summary cause and small 
claims procedures by one simple procedure for 
cases under the value of £5,000. We support that. 
However, we do not consider simple procedure to 
be appropriate for certain categories of cases, 
even if their value is less than £5,000, such as 
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personal injury cases and some domestic abuse 
cases. 

In part 2, the bill sets out provisions for a new 
appeal process. It establishes a new sheriff appeal 
court to hear summary criminal appeals and civil 
appeals from the sheriff court. While Scottish 
Labour supports the creation of the new appeal 
court, we share witnesses’ concerns about the 
estimate that 95 per cent of cases will be heard by 
a bench of one, rather than three as proposed by 
Lord Gill. That would mean that in 19 out of 20 
cases, a single sheriff would make nationally 
binding decisions that could determine case law in 
Scotland.  

We also share witnesses’ concerns about a 
number of other issues. First, we are concerned 
about the effect of section 39, which raises the 
exclusive competence of the sheriff courts by 
3,000 per cent, from £5,000 to £150,000. Cases 
brought to the Court of Session automatically have 
the right to counsel—that is, to employ an 
advocate—while cases brought to the sheriff 
courts do not, and counsel must be applied for. 
The Scottish Government estimated that that limit 
will result in 57 per cent of cases that currently go 
to the Court of Session going to the sheriff courts, 
leaving the Court of Session with 2,000 cases.  

However, three quarters of the cases going to 
the Court of Session are personal injury cases. 
The Court of Session hears around a third of all 
personal injury cases in Scotland. The Association 
of Personal Injury Lawyers estimates that, as a 
result of the £150,000 exclusive competence, 96 
per cent of personal injury cases would go to the 
sheriff courts, representing a significant reduction 
in the business of the Court of Session and 
additional strain on the sheriff courts, despite the 
creation of a specialist court. 

We believe that the £150,000 limit is too high in 
relation to average incomes in Scotland, where the 
average male full-time annual income is £29,300 
and the average female income is £23,600. 

Claims for loss of future income, due to an 
accident at work for example, are unlikely to be for 
five or six times the annual salary, so a case 
brought by an employee relating to loss of income 
is unlikely to go to the Court of Session and have 
the automatic right to counsel. Moreover, if an 
advocate is employed, the worker runs the risk of 
having to pay additional expenses out of any 
award that they receive. 

The high figure for privative jurisdiction 
compounds the problems that are already caused 
by section 69 of the Enterprise and Regulatory 
Reform Act 2013, which removes employer liability 
for a breach of health and safety regulations. The 
employer, however, or their insurance company, is 
far more likely to be able to employ the services of 

an advocate or QC. The loss of automatic right to 
counsel could result in inequality in representation 
and discrimination against the employee. 
Amendment to the legislation is necessary to 
guarantee equal access to representation. We 
suggest that exclusive competence in the sheriff 
court in Scotland should be set at a level similar to 
that in Northern Ireland or possibly England. 

We are concerned about the resources that are 
to be allocated to the reforms. The bill introduces a 
specialist personal injury sheriff court, which we 
support, but only two sheriffs will be allocated to 
that court, which is likely to sit in Edinburgh sheriff 
court. We question whether that will be sufficient, 
given the number of cases that are likely to be 
transferred. 

The implications for commercial cases have not 
been adequately considered. Currently, cases with 
a value of £5,000 and over can be taken in the 
commercial court in the Court of Session. The bill 
does not establish a specialist commercial sheriff 
court, so cases whose value is less than £150,000 
will be taken in the local sheriff court. Some places 
might have a specialist commercial sheriff, but 
many will not. That is likely to disadvantage rural 
areas such as mine. 

We have serious concerns about the financial 
memorandum’s accuracy on the estimated fee 
income, the savings to the Scottish Legal Aid 
Board and the savings in judicial salaries. My 
colleague Malcolm Chisholm, who sits on the 
Finance Committee and has taken evidence on 
the financial memorandum, will give more detail on 
those concerns. The Government is introducing 
important reforms without having identified the 
funding to support them. 

It is disappointing that the Scottish 
Government’s response to Sheriff Principal James 
Taylor’s “Review of Expenses and Funding of Civil 
Litigation in Scotland” was not published before 
stage 1. There are overlaps between the 
recommendations in that review and the bill, and it 
would have been helpful to know whether and how 
the Government intends to take some of the 
measures forward. I hear that the response is to 
be issued before stage 2 but, to be frank, that is 
too late—we should have had it before stage 1. 

We will support the bill at stage 1, although we 
hope that it will be amended and we consider that 
the financial memorandum needs to be revisited. 

16:46 
Margaret Mitchell (Central Scotland) (Con): 

The bill represents years of endeavour by the 
Scottish civil courts review, which Lord President 
Gill led, and will implement overdue reforms to 
Scotland’s civil courts. Crucially, it is intended to 
improve access to justice and the court system’s 
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efficiency and effectiveness. As such, the Scottish 
Conservatives will support the bill’s general 
principles, but the criterion of improving access to 
justice is the key measure by which the bill’s 
provisions must be assessed. 

To start with the positives, the creation of the 
new judicial appointment of summary sheriff is 
good news, as are the proposals to increase 
sheriff specialisation and to create the new simple 
procedure. 

In relation to judicial review, the three-month 
time limit and the introduction of a permission 
stage with the section 85 test of a real prospect of 
success were the subject of conflicting evidence. 
Those provisions could reduce access to justice, 
so the Government and the committee need to 
revisit the issue, to ensure that the bill adequately 
balances the importance of judicial review as a 
remedy for individuals and community groups with 
the need to ensure that it is not misused. 

The bill’s sheriff appeal court provisions radically 
depart from the Gill review’s recommendation by 
proposing that the majority of cases before that 
court should be heard by a single sheriff, instead 
of a sheriff principal or, when appropriate, a bench 
of three sheriffs principal. As a consequence, 
appeals would merely substitute one sheriff’s 
opinion for that of another. Worse still, the appeal 
sheriff—who might or might not be a senior 
sheriff—would in effect be writing the law for the 
whole of Scotland. 

The financial memorandum clearly states that, if 
a significant number of appeal cases required a 
bench of three, that would have an impact on the 
costs associated with appeals. It would be a grave 
mistake for the Scottish Government to depart 
from the Gill recommendations merely to save 
money. 

The proposal to raise the threshold below which 
most actions must be raised in the sheriff court 
from £5,000 to a staggering £150,000 is the most 
contentious. The Government has now indicated 
that it is open to considering a lower threshold and 
it is worth assessing why that change of view is 
welcome and necessary. 

The current threshold needs to be revised to 
ensure that low-value cases are not routinely 
heard in the Court of Session, but the bill’s 
£150,000 threshold would result in the transfer of 
thousands of cases to the sheriff court at a time 
when 10 courts are closing. That is unsustainable, 
especially given the evidence that some of our 
courts are already suffering unacceptable delays. 

Only last week, it was reported that cases in 
Hamilton justice of the peace court, which has 
absorbed business from the closed Motherwell 
court, are suffering a nine-month delay and that 
fiscals are so pressured and underresourced that 

they do not have time to speak to defence agents 
at intermediate diets. Consequently, numerous 
cases are unnecessarily proceeding to trial. In 
addition, East Lothian faculty of procurators has 
highlighted delays at Edinburgh JP court, where 
trials are being set down for as late as March 
2015. Access to justice is self-evidently not being 
served. In those circumstances, approving the 
transfer of thousands of cases more to the sheriff 
court would be an act of absolute folly. 

The threshold would also compromise access to 
justice, particularly for victims of complex but less 
costly personal injury cases, as the bill makes no 
provision for individuals to employ counsel 
regardless of the fact that their opponents can and 
will employ counsel. As a result of that inequality, 
the number of cases that settle will decrease if 
business is transferred to the sheriff court, and 
costs are likely to increase as more civil business 
proceeds to trial. 

Astoundingly, the evidence relied upon to 
propose the £150,000 limit was weak, being 
anecdotal rather than empirical. The Scottish 
Government has not produced any further 
evidence to support the contention that such a 
massive increase is in the interests of justice. 

Therefore, it is not surprising that the Justice 
Committee and Finance Committee questioned 
the robustness of the financial memorandum, 
especially as it asserts that the bill can be 
implemented with no new resources. That is 
simply not credible, which is why the Scottish 
Conservatives will vote against the financial 
memorandum. 

In light of those concerns, a further evidence-
taking session on the effect of court closures, the 
bill’s proposals and resources should be held with 
those at the coalface, namely the Crown and 
Scottish Court Service staff. 

Although Eric McQueen, chief executive of the 
Scottish Court Service, assured the committee 
that everything would be fine because sheriff 
courts were running 2,500 fewer sitting days a 
year compared to four years ago, he failed to 
mention that the court closures that are currently 
going through will result in the loss of nearly 2,000 
sitting days. The Government has now accepted 
that further court closures need the approval of the 
Parliament, rather than only committee scrutiny 
so, surely, if our justice system is to be able to 
cope with the changes that the bill introduces, the 
Parliament must now be given the chance to vote 
on the court closures that were forced through last 
year.  

The Deputy Presiding Officer: We turn to the 
open debate. We are very tight for time. Speeches 
will be a maximum of four minutes. 
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16:52 
Christian Allard (North East Scotland) (SNP): 

This is an important debate and I wish that we had 
more time for it.  

Yesterday, as the convener said, the committee 
went up town for a breath of fresh air. Our visit to 
the Court of Session was a breath of fresh air and 
I was very impressed. I take the opportunity to 
thank the Lord President, Lord Gill; the chairman 
of the Judicial Institute for Scotland, Lord Malcolm; 
Sheriff Welsh and Sheriff Duff for their welcome. It 
was a privilege to see the high-quality training 
environment that now exists for our judges. The 
Judicial Institute is fit for the 21st century, with 
training that uses new technologies and facilitates 
collaborative learning. I was really impressed to 
hear and see the judicial system reforming itself 
and reflecting the aspirations of the Scottish 
people in a modern Scotland. 

The Courts Reform (Scotland) Bill was 
introduced to respond to the same aspirations. 
The bill seeks to implement the recommendations 
of the review led by Lord Gill. The tone of the 
review’s conclusions was strong:  

“Scottish civil courts provide a service to the public that 
is slow, inefficient and expensive.” 

It also said:  
“The court system has to be reformed both structurally 

and functionally.”  

Committee members agreed with most of the bill 
and supported its general principles. On page 30 
of our report, we stated:  

“On balance, we consider that the proposed increase in 
the privative jurisdiction of the sheriff court from £5,000 to 
£150,000 may be too great a leap.” 

Let me repeat that statement: £150,000 may be 
too great a leap. I was the one in the committee 
who was not convinced that £150,000 was too 
great a leap. That is why paragraph 144 starts with 
the words “On balance” and why we thought of 
qualifying the first sentence with the words “may 
be”.  

On 22 April, Sheriff Principal Taylor came to the 
committee and made his point very clear. He said 
that those who have an axe to grind would have 
us depart from the bill in a number of areas. One 
such area is that of the sheriff court having a 
privative jurisdiction of £150,000. 

Sheriff Principal Taylor, the Lord President, 
Citizens Advice Scotland and the consumer 
champion Which? all said that £150,000 is 
appropriate, and I seek an assurance from the 
Scottish Government that all views will be 
considered. 

Let me be clear: we heard a lot of talk of data 
and percentages to justify reducing the proposed 

threshold when we took evidence, but Sheriff 
Principal Taylor answered the concerns from the 
outset. He told the committee: 

“When we selected that figure, my approach was not to 
consider what percentage of cases should be moved from 
the Court of Session to the sheriff court; my starting point 
was to settle on a figure for cases that I consider to be 
appropriate for determination by a sheriff.” 

More important, the sheriff principal concluded 
with the following statement: 

“It is a judgment call.”—[Official Report, Justice 
Committee, 22 April 2014; c 4516.]  

A judgment call—one that I can understand. 
Members might recall how I spoke in another 
debate about the Scottish legal system’s difficulty 
in accepting far-reaching reforms. 

I agreed with Lord Gill when he said that the 
present limit is utterly ridiculous, and I might add 
that it should have been increased a long time 
ago. Citizen Advice Scotland’s briefing could not 
be clearer when it states:  

“Reducing the limit from the £150,000 limit proposed 
could, in practice, undermine many of the proposed reforms 
to court structure and specialisation.” 

Here we are. The question remains: is £150,000 
too great a leap? I do not think so, which is why I 
ask the Scottish Government and the minister to 
consider all views on the matter. Scotland’s civil 
courts system must be replaced with one that is 
more effective and efficient, and I am delighted 
that all members of the Justice Committee support 
the general principles of the bill. 

The Deputy Presiding Officer: Thank you very 
much. I am afraid that every second counts in the 
debate. Graeme Pearson, you have four minutes. 

16:56 
Graeme Pearson (South Scotland) (Lab): 

Thank you for allowing me to contribute this 
afternoon, Presiding Officer. 

I am pleased that section 69 of the Enterprise 
and Regulatory Reform Act 2013 has been 
mentioned on at least two occasions this 
afternoon. The onerous responsibilities placed on 
litigants in pursuing cases when they have been 
injured at work set a context for some for the 
concerns that have been expressed this afternoon, 
in terms of the changes proposed in the bill. 

First and foremost, like the cabinet secretary I 
believe that reform of the courts is overdue. The 
Scottish Labour Party supports the principles that 
lie behind the bill. 

Trade unions and many witnesses offered 
evidence that the bill’s proposals overlook the 
likelihood of an inequality of arms in relation to 
proofs heard in civil cases and personal injury 
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cases at the Sheriff Court, where the bill’s criteria 
on privative jurisdiction prevent parties from 
accessing an advocate’s services in cases that fall 
short of the £150,000. 

I am pleased that the cabinet secretary has 
indicated that he is examining that approach and 
seemed, in his speech, to offer confirmation that 
no such inequality will occur after the act comes 
into force. It would be useful if the minister could 
confirm that when she sums up. 

There is a recognition that there are 
complexities in the bill regarding decisions on 
where a case may be heard. What is absent is an 
acknowledgement that sums of much less than 
£150,000 can have a life-changing impact on 
many working families, who rely on an outcome 
from the court to give them some form of 
confidence in the future. In many cases, they 
would seek an advocate to represent their views. 
Organisations such as Which? suggested a much 
lower figure than £150,000, and it is obvious that 
flexibility to the approach at stage 2 will be 
essential. 

Christine Grahame: Will the member take an 
intervention? 

Graeme Pearson: I am sorry—I am out of time. 

The advocate’s role in the process is important. 
The dean of the Faculty of Advocates raised an 
important issue about the forensic skills that junior 
advocates develop to analyse, understand and 
assess multifaceted and complicated facts. That 
cases are settled without a hearing is due to the 
skills that advocates demonstrate when they 
present facts prior to the court case. Anything that 
reduces advocates’ opportunities to develop those 
skills is not a development that one would look 
forward to. 

I must comment on the committee’s 
consideration of issues raised in connection with 
this nation’s responsibilities, in terms of the Aarhus 
convention. Its sympathetic call for the introduction 
of an environmental tribunal for Scotland would be 
welcomed by constituents throughout the south of 
Scotland in particular. Dr Rachel Connor, for 
example, has tried hard to obtain information from 
a range of public authorities on the environmental 
impacts affecting her home and the homes of 
many others in the community that she is 
representing. That is only one example of the 
need for such a tribunal to decide on such matters. 

In conclusion, I am supportive of the work that 
the committee has done. As usual, I am 
astounded at the patience with which it has 
followed through on such matters. 

The Deputy Presiding Officer: Thank you. I 
am afraid that if members go over time by a few 

seconds, we will lose some members from the 
debate. 

17:00 
Roderick Campbell (North East Fife) (SNP): I 

refer members to my entry in the register of 
interests as a member of the Faculty of 
Advocates. 

There is, as the convener of the Justice 
Committee suggested, no disagreement about the 
greater part of the bill. We need a court system 
that is fit for purpose, given that, as the court 
review concluded in 2007, the current system is 
“slow, inefficient and expensive”. Some of the 
proposed changes, such as sheriff specialisms 
and the introduction of summary sheriffs, carry 
wide support. The facility to hear generally routine 
matters at an appropriate level, and the freeing up 
of sheriffs from the less serious criminal workload 
seems to be sensible. 

It is proposed that summary sheriffs would take 
up to 10 years to be fully established, and we 
heard evidence that they would offer flexibility. I 
am sure that there would be variation throughout 
Scotland in how they would operate, particularly in 
more remote areas. 

The use of technology provides opportunities to 
reduce expense and the time that is spent on the 
court process substantially, and must be at the 
forefront of any court reform, together with 
procedural rule changes that encourage case 
management. 

Although more work will be passed to summary 
sheriffs, sheriff courts will, in turn, receive work 
that is currently heard in the Court of Session. I 
was struck, however, by the agreement that that 
could not be delivered by sheriff courts operating 
as they do at present. Across the board, from the 
Lord President down, we heard concerns about 
the expense and inefficiency that comes not only 
from criminal work taking precedence in sheriff 
courts, but from the routine frustration of civil 
cases being heard over many diets and not being 
resolved at one sitting. Some of the concerns that 
were expressed on a change in the privative 
jurisdiction seemed to be based on that 
experience. 

With regard to the proposed specialist personal 
injury court, my impression is that it would be 
welcomed—provided that it was properly 
resourced. It would need to replicate the best 
features of the current chapter 43 procedure in the 
Court of Session. If it could do so more 
economically than it, so much the better. 

The committee was right to express its 
reservations on the proposed change to the 
privative jurisdiction. In particular, on the proposed 
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change for non-personal injury cases, paragraph 
98 of the financial memorandum suggests that the 
savings to the public purse will be “marginal”. We 
also have no information on the geographic 
spread of approximately 700 cases that will be 
transferred to the sheriff court on that basis; that 
matter is not specifically dealt with in the Gill 
review. 

By common consent, the commercial procedure 
in the Court of Session works well. Sheriff 
Principal Taylor made the point in evidence that 
Glasgow sheriff court deals competently with 
commercial cases whose value exceeds 
£150,000. I am sure that that is true, but the 
proposed changes will not affect that. What they 
will do, in the absence of a national commercial 
court like the proposed specialist PI court, is 
prevent people in Wick or Stranraer with cases of 
a monetary value of less than £150,000 from 
having the option of having their case heard in 
Edinburgh, unless it is deemed to fall under the 
conditions of the test for remit. I am pleased by the 
Government’s comments on remit. In addition, as 
the Lord President said in oral evidence, some 
oversight by the court of session of decisions on 
remit might be not inappropriate. 

With regard to the sheriff appeal court, the 
committee’s report says it all. On judicial review, 
the bill proposes quite substantial changes, and it 
is certainly sensible to have some time limit for 
bringing a petition, even if many of our witnesses 
thought that three months was too short. We 
should bear in mind that judicial review is 
comparatively rare, particularly outside 
immigration and asylum cases, so at any 
preliminary hearing for leave to bring a petition, 
the test should not be set too narrowly. 

Finally, the elephant in the room is the question 
of sanction for counsel. I accept the need to curb 
disproportionate costs, and I welcome Sheriff 
Taylor’s proposed revised test. I heard the cabinet 
secretary’s comments to the committee on the 
history of the Faculty of Advocate’s comments on 
previous reforms, and I understand and largely 
share his view. Nevertheless I remain concerned 
that current proposals may well be to the detriment 
of the junior bar. The net result may simply be to 
encourage the already substantial growth of larger 
firms of solicitors at the expense of the bar, which 
may not necessarily represent best value for court 
users in the long term. 

17:04 
Alison McInnes (North East Scotland) (LD): 

Following Lord Gill’s review of the civil courts, he 
described the existing system as 
“failing to deliver justice ... expeditiously, economically or 
efficiently.” 

Scottish Liberal Democrats agree with many of his 
recommendations, which compel Parliament to 
modernise Scotland’s court structures and 
procedures, and to equip them to better respond 
to the demands that are placed on them. However, 
in the few minutes that are available, I will focus 
on just some of the issues that the substantial 
package of reforms has inevitably presented. 

One of the most contentious issues is that of the 
proposed jurisdictions of the Court of Session and 
the sheriff court. There now appears to be a 
consensus that increasing the privative jurisdiction 
of the sheriff courts to £150,000 would set the bar 
far too high. Although transferring some business 
from the Court of Session is not objectionable, that 
would be too significant a leap from the existing 
£5,000 threshold and would be considerably 
higher than the equivalent limits elsewhere in the 
United Kingdom. The evidence that informed the 
revised jurisdiction was scant, and the Scottish 
Parliament information centre said that even what 
evidence there is should be “treated with care”. 

Furthermore, organisations from Unison to the 
Faculty of Advocates are worried that the 
proposed shift in business will remove the right of 
many litigants to be routinely represented by 
counsel, which would have implications not only 
for access to justice but for the possibility of 
attaining early and efficient settlement of cases. I 
am therefore grateful to the minister for indicating 
that she is open to considering a lower limit at 
stage 2. 

During our stage 1 deliberations, I also queried 
the appropriateness of sections 88(4) to 88(6), 
which contain three tests to help to establish 
whether to remit a case to the Court of Session. I 
am pleased that Lord Gill subsequently agreed 
that the tests were “too high” and 
“almost certainly ... in breach of the European Convention 
on Human Rights.” 

Again, I appreciate the minister’s commitment to 
heed that advice and to lodge amendments on 
that at stage 2. 

I suggest that we must also return to other 
issues, including the need to ensure that sheriff 
specialisation is properly developed in rural areas, 
and whether the limit for bringing applications for 
judicial review is overly restrictive, particularly in 
the light of the fact that the Scottish Government 
has confirmed its understanding that the time limit 
will supersede the time limits in the Scotland Act 
1998 and the Human Rights Act 1998, so that 
judicial reviews on human rights grounds will have 
to be brought within three months, rather than 
within the current time limit of one year. 

The committee, along with my colleagues Liam 
McArthur and Tavish Scott, is concerned about the 
impact that the abolition of honorary sheriffs, who 
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are crucial in the absence of a resident sheriff, 
could have on island and remote communities. We 
believe that robust alternatives must be 
established to prevent the further erosion of locally 
delivered justice. 

It would be remiss not to note that more local 
courts will shortly close. Courts in 10 towns have 
already shut and those in Stonehaven, Arbroath 
and Cupar will follow next Friday. Whether the 
remaining courts, such as Aberdeen, which is 
already close to capacity, will be able to cope with 
the increase in business that the bill could initiate, 
as well as the influx of business from the closure 
of their neighbours, remains to be seen. 

Many of the recommendations of the Gill review 
are sound. There is broad consensus on the need 
to address the disproportionate cost of litigation, to 
increase specialisation among courts and judges, 
and to improve efficiency through adopting a case 
management approach to the conduct and 
disposal of court business. However, I share the 
concerns that the Finance Committee expressed 
in its report on the bill that the financial 
memorandum is at best incoherent and at worst 
sorely deficient. The committee’s observations on 
the need to clarify how the purported costs and 
savings will be achieved—for example, on the 
specialist personal injury court and legal aid—
must be heeded. 

I am therefore disappointed that the Scottish 
Government has not provided an update, let alone 
a full response, to the Finance Committee’s 
concerns prior to the debate. In the absence of 
that, Scottish Liberal Democrats will support the 
general principles of the bill, but we cannot 
endorse the financial memorandum, on the basis 
that it has not been shown to be sufficiently robust. 

17:09 
Sandra White (Glasgow Kelvin) (SNP): I thank 

the previous speakers for their comprehensive 
speeches. In fact, they were so comprehensive 
that they have left with me with very little to add, 
but I will do my best. 

I have a personal interest in how the personal 
injury court will enable access to justice, 
particularly for Clydeside Action on Asbestos. 
Concerns have been raised with regard to access 
to counsel. In that respect, I welcome comments 
that were made by the minister Roseanna 
Cunningham, who has said: 

“I want to say very clearly that in creating the new 
personal injury sheriff court, we are creating a venue where 
such cases will be able to be raised and dealt with more 
quickly and effectively by specialist sheriffs, using new 
personal injury procedures, and be heard at a more 
proportionate cost to the families concerned, due to lower 
lawyer fees. And where families are faced with more 
complex cases they will still be able to raise their cases in 

the Court of Session and get access to counsel where this 
is appropriate.” 

I thank the minister for making that very important 
point, and I thank the cabinet secretary for 
reiterating it in his earlier remarks. It is important 
that we put those views on the record to ensure 
that people know what the personal injury court 
stands for. 

My colleagues Christine Grahame and Christian 
Allard have already mentioned yesterday’s visit to 
the Court of Session and the High Court in 
Edinburgh, and I thank the committee clerks for 
organising the visit and the courts for facilitating it. 
We saw modern technology in action—the 
television video links were very impressive—and 
the excellent work that everyone from judges to 
clerks is carrying out. Everyone works together; I 
believe that that is what modernisation is about. 
When we visited the Judicial Institute for Scotland 
learning suite, Lord Gill said that it is a first and 
made it clear that the way we are modernising the 
court system is much envied throughout the world. 
In fact, we are so forward thinking that the system 
is being replicated in Islamabad. We should be 
very proud of the fact that the Scottish courts 
system is at the forefront of this work. 

Aside from the fact that all the other issues that I 
wanted to raise have been covered, I am making 
so much of the visit not only because it was 
impressive but because it showed us how we can 
modernise the courts. That is what the bill is all 
about. It is not just about access to justice for 
people, but about modernising the courts, which, 
as previous speakers have pointed out, is badly 
needed. Indeed, as Lord Gill has said, the system 
is 50 years behind the times. 

Having never visited the courts before, I was 
very impressed by the work that they and, in 
particular, the judges carry out. The way we are 
modernising the system leads the world; if the 
approach is being replicated in Islamabad as well 
as in other countries, it must work—and it can 
work for the whole of Scotland’s court system. I 
look forward to taking the proposals in the bill and 
the views of the committee to the rest of the 
Parliament, and I am sure that everyone will 
welcome the modernisation of the court system. 

17:12 
John Pentland (Motherwell and Wishaw) 

(Lab): There is general support for court reform. 
Yes, we want to modernise Scottish courts; yes, 
we want to make the system more efficient; and 
yes, we want it to be less expensive and more 
accessible to users. However, it is not the stated 
aims but the measures that are supposed to 
deliver them that require scrutiny. I am concerned 
that some of the bill’s proposals appear to erode 
rather than strengthen users’ rights. Of course, 
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that issue can be addressed at stage 2, and I hope 
that the Scottish Government will be consensual 
and accept Opposition amendments. 

One of the main areas of dispute in the bill is the 
value of cases to be moved from the Court of 
Session to the sheriff court—a matter that was 
reviewed by Sheriff Principal Taylor. With regard 
to the proposal for the sheriff court to have a 
privative jurisdiction of £150,000, Sheriff Principal 
Taylor admitted that the figure was not chosen on 
the basis of the percentage of cases that would be 
moved from the Court of Session to the sheriff 
court; instead, he referred to it as “a judgment 
call”. In other words, it was simply what he 
considered to be appropriate for determination by 
a sheriff, and the highest amount that would be 
appropriate for the sheriff court. It was not chosen 
after consideration of the practical consequences 
for the functioning of courts. 

Sheriff Principal Taylor also told the committee 
that, although the average sum that is sued for is 
more than £150,000, the average sum that the 
pursuer receives is less than a third of that. We 
can see from the figures the number of cases that 
would transfer and the pressure that that would 
put on the sheriff courts. 

There are significant doubts about whether 
funding and resources are adequate to back up 
the proposals. If they are not, it could result in 
delays for those who use the courts system, and it 
could have other adverse impacts. I therefore call 
on the Scottish Government to give assurances 
that it will address that issue if the figures in its 
financial memorandum are shown to be overly 
optimistic. 

We must also address inequality of arms. The 
restriction of litigants’ access to counsel is a 
matter of widespread concern, and many people 
would be happier if the bill were amended to 
ensure that it will not introduce obstacles to 
achieving equality of arms. Trade unions and 
solicitors have argued that, particularly in personal 
injury cases, victims of every workplace injury and 
disease must be entitled to raise their actions at 
the specialist personal injury court and have the 
automatic right to access, or a presumption in 
favour of accessing, representation by counsel. 
There were also strong arguments that asbestos 
cases, although 95 per cent of them are worth less 
than £150,000, should be dealt with by the Court 
of Session, given their complexity. The complexity 
of cases is not necessarily driven by their value. 

In conclusion, we need to ensure that litigants 
can still access representation by counsel when 
they need it, in order to prevent the balance 
tipping in favour of defending employers and 
insurers. 

17:16 
Nigel Don (Angus North and Mearns) (SNP): I 

feel that I am something of an interloper in this 
debate, as I was not on the Justice Committee 
through the process, but the subject is fascinating 
and I would like to make a few points, particularly 
from the perspective of the Delegated Powers and 
Law Reform Committee. 

As I understand it, the bill talks specifically about 
a personal injury court, but not about other 
specialist courts; it merely facilitates them. The 
Delegated Powers and Law Reform Committee 
challenged whether that should be subject to 
consultation. The Government came back robustly 
and said no, that it feels that the court service 
should be able to establish its own specialist 
courts as it sees fit, and that it would do its own 
consultation. In retrospect and on reflection, that 
seems to me to be entirely appropriate. 

I take on board Rod Campbell’s earlier comment 
about the fact that there might be a commercial 
court in Glasgow, but remoter regions might 
struggle to get that kind of service. It occurs to me 
that it would be entirely appropriate for the Lord 
President to set up a commercial court in 
Aberdeen or wherever, perhaps for the time being, 
to deal with those things. He really does not need 
our advice on how to do that. 

It seems to me that it is a very good thing that 
the sheriff court appeals system should be binding 
nationally. There is very little sense in holding on 
to the idea that sheriffs principal should make 
appeals only for their sheriffdom. However, I 
wonder whether the idea of a single sheriff on the 
bench at appeals is the right way to proceed. I 
think that history tells us that appeal cases are 
often improved if there are three members on a 
bench. I recognise that there would be a cost 
implication to that, but I suspect that that might be 
where we want to go with appeals. 

Finally, Citizens Advice Scotland pointed out 
how important in-court advice can be. A way of 
avoiding litigation and the lawyers is to get people 
talking to each other sensibly beforehand. I 
commend to the Government its doing all that it 
can to ensure that there is more of that. 

17:18 
Malcolm Chisholm (Edinburgh Northern and 

Leith) (Lab): I am on the Finance Committee, 
which looked at the bill’s financial memorandum. It 
seems to me that there are three major mysteries 
and a few minor mysteries about it. 

First, there will be a loss of fee income, but we 
are told that it will have a negligible effect. 
Secondly, there will be an increase in the sheriff 
court workload, but again, there will be a negligible 
effect from that. Thirdly, there will be a big 
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reduction in the legal aid budget, but  for no 
obvious reason. 

On fee income, we are told in paragraph 75 of 
the financial memorandum that 80 per cent of 
personal injury cases will go to the sheriff court. 
The Association of Personal Injury Lawyers thinks 
that the figure will be higher than that, at 96 per 
cent. If we stick with the figure of 80 per cent, in 
accordance with a freedom of information request 
by the association it seems that £1.1 million will be 
lost in fee income through that change, because 
much less is charged in the sheriff court than is 
charged in the Court of Session. The Finance 
Committee wanted to know whether the result of 
that would be an overall increase in court fees. 
Obviously, there would be concerns about that. 

The Finance Committee also felt that there is a 
mystery about the increase in sheriff court 
workload. The bill team told us that there would be 
no increase in sitting days at the sheriff court, but 
the intention behind creating the £150,000 
threshold, of course, is to remove a substantial 
part of the Court of Session’s business. Therefore, 
there seems to be a contradiction. 

Margaret Mitchell described in great detail the 
pressure that the sheriff court is already under: it is 
overcrowded, there are closures to come and we 
are told that cases that are expected to last for 
four days are rarely heard on consecutive days. In 
addition, the reduction in the number of cases, 
which the cabinet secretary told us about today, 
does not correspond to the amount of judicial time 
spent. The Association of Personal Injury Lawyers 
made the point that the 36 per cent reduction in 
the number of cases that has been flagged up by 
the Government is mainly from debt or 
repossession cases that are usually undefended. 

Many complex cases will transfer to the Court of 
Session. I was told very recently of two medical 
negligence cases in the Court of Session that 
have two judges and three to five weeks to be 
heard. That kind of case will transfer to the Court 
of Session. There is therefore a great mystery 
about the workload of the Court of Session and 
how that will be managed. 

The other mystery, of course, is to do with the 
legal aid savings. We were told that a lot of that is 
to come from a 50 per cent reduction in use of 
counsel, but the cabinet secretary said today that 
it is very rare that sanction for counsel is refused 
in the sheriff court. He was very reassuring about 
concerns that were raised by, for example, 
Clydeside Action on Asbestos and by people in my 
constituency who have claims for asbestos harm. 
He said that they would get counsel, but a lot of 
the savings from the legal aid budget are because 
of cases not having counsel any more. Over and 
above that, of course, is the fact that most costs 
are recovered and are not in any case put against 

the legal aid budget. There is therefore a great 
mystery around the savings on the legal aid 
budget, and the committee was very concerned 
about the fact that the bill team could not answer 
our questions about that. 

I think that I have not very long left. 

The Deputy Presiding Officer (John Scott): 
Twenty seconds. 

Malcolm Chisholm: I will make three minor 
points. It was flagged up that there will be 
substantial costs in creating a new training 
programme for specialist sheriffs, that the whole 
information technology budget for the specialist 
personal injury court is only £10,000, and that 
there is no proposal to reduce the number of 
judges in the Court of Session. The question is, 
therefore, how there will be any savings from 
moving business out of the Court of Session. 

The Deputy Presiding Officer: Many thanks. 

17:22 
John Finnie (Highlands and Islands) (Ind): It 

is a welcome focus for the Justice Committee to 
be looking at civil rather than criminal matters. Like 
my colleagues, I support the principles of the bill. I 
also support the specialisations that are to take 
place and the summary sheriffs. Some of the 
specialisations, particularly for domestic violence 
and family law, are going to require a great deal of 
specialism. It was unhelpful that the term “low 
value” was used to class specialisations. We need 
to be very careful about our terminology—we 
heard that very graphically from Scottish Women’s 
Aid. 

It was in 1587 that the Scottish Parliament gave 
the accused the statutory right to be represented 
by counsel, which was 150 years before that right 
was afforded in the jurisdiction immediately to our 
south. Even earlier than that, in 1424, the Scottish 
Parliament enacted legislation requiring the 
appointment of advocates to represent poor 
litigants. The Faculty of Advocates tells me in a 
document: 

“The principle that legal representation should be 
available to all who need it is built into the DNA of our 
society.” 

I do not think that anyone would dispute that. 

We are told that the purpose of the bill is to 
improve efficiency, effectiveness and 
proportionality. As we have heard from a number 
of speakers, it is certainly the view that the Court 
of Session operates very effectively. We have 
heard assurances from Lord Gill about the sheriff 
courts, but clearly we have also heard concerns 
about that. It is not simply about the technology, 
not least because the personal injury court is likely 
to occupy the same building; it is about the 
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procedures that are going to be adopted. We have 
heard that they are expected to result in cost 
savings. 

Sanction for counsel is an issue that I place 
great store in. It was a key aspect of the evidence 
that we heard from the EIS, the Scottish Police 
Federation and the Scottish Trades Union 
Congress. The STUC talked about the imbalance 
inherent in the employee-employer relationship, 
nowhere more so than in health and safety. The 
STUC also acknowledged that that imbalance was 
in part addressed by health and safety laws, which 
as we know are reserved, and a court system that 
ensured that workers had access to the best 
representation and were certainly never going to 
be outgunned in terms of representation. What we 
heard from the cabinet secretary on equality of 
arms is therefore certainly welcome. 

There has been some discussion about section 
69 of the Enterprise and Regulatory Reform Act 
2013. I see that as a further attack on workers’ 
terms and conditions. We know that are no simple 
health and safety cases at this time. I welcome the 
personal injury court and the discussion, which 
needs to be on-going, about sanction for counsel, 
the complexity of cases, the length of cases and, 
not least, the equality of arms. We often have 
discussions about what should be in the bill and 
what should be in guidance, and I am keen that 
we do not have to rely on benevolent interpretation 
of guidance. I will therefore propose an 
amendment to have a statutory presumption in 
favour of sanction for counsel in relation to work-
related incidents. 

In the short time that is left to me, I commend 
the fact that our report talks about an 
environmental justice court. I encourage the 
Scottish Government to stick to its 2011 manifesto 
pledge on that issue. The issue was raised in 
answer to Patrick Harvie. It is important that we 
adhere to the Aarhus convention. The most 
important thing is that our civil justice system 
serves the people, but it is important that we do 
not throw out the baby with the bath water as 
regards the service that we have had from various 
people, not least the advocates. 

The rural dimension has been considered. I 
assure Liam McArthur that it has been addressed. 
Justice needs to be accessible to everyone, 
regardless of location. I am content that we are 
going to address those matters on an on-going 
basis. 

17:26 
Annabel Goldie (West Scotland) (Con): I 

declare a historic interest: once I was a solicitor. I 
remember that, even then, our sheriff court model 
attracted widespread admiration because of the 

flexibility of jurisdiction that it offered and, of 
course, because of the local provision of justice. 
That is what many of our constituents expect from 
the justice system. They want an accessible and 
workable court system. 

Of course, that assumes that there are sufficient 
courts in Scotland to enable cases to be heard 
without litigants, witnesses and the accused 
having to rack up expense and travel many miles 
to get to court.  

There is an important backdrop to the bill, which 
a number of members have alluded to. It is worth 
bearing in mind that Lord Gill introduced the 
proposals that are the basis for the bill in 2009, 
when we had many more courts operating in 
Scotland than we do now. Already, we have lost 
three sheriff courts and six district courts. In just 
over a week, we will lose a further three sheriff 
courts with their related district courts and, next 
January, we will lose a further four sheriff courts 
and four more district courts. That amounts to one 
fifth of our sheriff courts, many of which are in our 
more remote areas. However, the very changes 
that are proposed by the bill will create expanded 
and busier sheriff courts. There is serious 
disconnect in that.  

I have noted the opinion of Lord Gill, whom I 
respect highly, but I ask the Scottish Government 
what survey has been made of the remaining 39 
sheriff courts to assess the capacity of the 
infrastructure for a major expansion of cases, and 
what assessment has been carried out of the likely 
number of sheriffs that is necessary to service 
additional case load. Without answers to those 
basic questions, there can be no guarantee that 
the bill, if enacted, can be implemented in practice. 
Further, has there been any revisal of the closure 
proposals, given the new anticipated workload and 
the greater distances that will confront some 
members of the public when they access their 
nearest sheriff court?  

Given the explicit reservations about the 
robustness of the financial memorandum which, in 
the interest of time, I will not repeat, and due to the 
possibility of further as yet unquantified costs, my 
party is unable to support the financial 
memorandum, but we will support the bill. 

I will deal with a couple of specific aspects. The 
creation of a sheriff appeal court to hear appeals 
against the decisions of sheriffs in civil and 
summary criminal matters might sound logical, but 
only if it is an appeal court. The Gill review 
recommended that such cases should be heard by 
three judges, but that is not what the bill is 
delivering, and the financial memorandum 
assumes that 95 per cent of appeals will be heard 
by only one judge. Further, such a judge need 
have been a judge for only five years.  
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I do not like that. The current system of appeals 
to the sheriff principal is better than that 
proposition. If we are to have a sheriff appeal 
court, it must have a panel of three judges, who 
should be elected from existing sheriff principals, 
and another sheriff or sheriffs with expertise 
appropriate to the case.  

In conclusion, I raise the matter of judicial 
review. This process might be the only means of 
challenge left to an individual who feels unfairly 
treated by the relative might of officialdom. If we 
are serious about achieving fairness and 
addressing inequality, we should be vigilant about 
the rights and interests of the individual. The cost 
of a judicial review application will weigh heavily 
with any litigant, and no one will undertake such a 
course lightly. A three-month time limit might be 
completely insufficient for the task of preparing a 
complex application and investigating whether the 
applicant can afford the process. I fear that such a 
restriction will weigh the scales against the 
individual in favour of the state, which is 
regrettable. 

Given that judicial review can be the last bastion 
of justice for the individual, why is leave of the 
court required to make a judicial review 
application? I urge the Government seriously to 
consider extending the three-month time limit and 
removing the requirement for the court’s 
permission to make a judicial review application. 

17:30 
Elaine Murray: I will concentrate on a few 

issues that have been pertinent to the debate. 

First, on the accuracy of the financial 
memorandum, which Malcolm Chisholm spoke 
about, the calculation on fee income is dubious. 
The Court of Session collected £2.2 million in fees 
in 2012-13, from 2,801 personal injury cases; the 
sheriff court collected £873,492 from 3,240 cases. 
On the basis of Government figures, there could 
be a loss of £1.145 million in fee income, and the 
Association of Personal Injury Lawyers estimates 
that if 96 per cent of cases transfer, there will be a 
loss of £1.4 million in fee income. The financial 
memorandum takes no account of the loss of 
income to the courts and its effect on court fees. 

The figures for savings to the Scottish Legal Aid 
Board are also suspect. According to paragraph 
96, the board spent £3.1 million on counsel in 
2011-12 and £2.4 million in 2012-13. It says in 
paragraph 97: 

“there could be savings up to 50% of expenditure on 
counsel ... as not all cases will require the expertise of 
counsel in the sheriff court.” 

Malcolm Chisholm made pertinent points about 
that. Ronnie Conway of the APIL described the 
figures for savings to the board as “smoke and 

mirrors”, given that the defendant normally pays 
counsel if they lose the case and given that most 
cases are undertaken on the basis of no win, no 
fee. Any savings would therefore accrue to 
defendants’ insurance companies rather than to 
the Scottish Legal Aid Board or the public purse. 

The figures for savings from judicial salaries in 
the financial memorandum are also questionable. 
It says in paragraph 83 that there is the potential 
to save £57,000 as a result of using personal 
injury sheriffs rather than outer house judges. In 
paragraph 112 there is reference to 
“a recurring saving in judicial salaries of between £162,000 
and £166,000 per annum” 

as a result of the employment of appeal sheriffs 
instead of inner house judges. However, the 
judges will still be employed, and they will continue 
to sit in the Court of Session and the High Court. 
Even if they have less work to do, they will have to 
be paid, so I cannot see how those savings will 
materialise. 

Rod Campbell talked about the resourcing of the 
specialist personal injury court, but I question 
whether two sheriffs will be sufficient. The ratio of 
judges to cases brought in the Court of Session is 
1:154, and currently in the sheriff court the ratio of 
sheriffs to cases brought is 1:556. The 
Government estimated that 2,000 personal injury 
cases would transfer to the sheriff courts, so a 
sheriff in the specialist personal injury court will 
potentially have 1,000 cases to deal with. 

Currently, personal injury cases in the Court of 
Session proceed timeously. If a date is set for a 
hearing, the pursuer and the defendant know that 
the case will probably be taken on that date. I am 
told that that helps to concentrate minds and 
generally results in settlement before proof is 
taken. However, in the sheriff courts cases are 
often not taken on the date that has been set and 
there is not the same stimulus to settle out of 
court. If the specialist personal injury court is 
overloaded because there are not enough sheriffs, 
it might become the norm for cases in that court 
not to be taken on the date set, and assumptions 
about a high proportion of cases settling before 
proof might not be realised. 

Graeme Pearson, John Finnie and John 
Pentland talked about the exclusive competence 
of the sheriff court and equal access to 
representation. In evidence, the STUC, several 
trade unions, the APIL, the Faculty of Advocates 
and the Law Society of Scotland all raised equal 
access to representation. Although the employee 
could apply to the sheriff for access to counsel—
indeed, Sheriff Principal Taylor told the committee 
that he could not remember turning down an 
application for counsel—there will be no guarantee 
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of equality of arms in the new system, as the bill 
stands. 

The limit of £150,000 refers to the amount that 
is pursued, not the amount that is awarded, which 
will usually be considerably less. Most personal 
injury cases settle out of court for about 48 per 
cent of the amount pursued. However, the award 
for expenses will depend on the settlement, and if 
that is less than £150,000 the award may be 
based on the sheriff court level if sanction for 
counsel is not awarded. Therefore, the winning 
party may have to pay the additional expense of 
counsel from the award instead of the bill being 
picked up by the losing party. The Association of 
Personal Injury Lawyers suspects that that risk will 
result in claimants who are pursuing sums of 
considerably more that £150,000 opting to go to 
the sheriff court rather than the Court of Session 
even though they are above the exclusive 
competence limit. 

Sheriff Principal Taylor recommended that the 
bill be amended to expand the test for granting 
sanction for counsel to include a general test of 
reasonableness. Some witnesses, such as the 
STUC, called for automatic access to counsel in 
the new personal injury sheriff court. Others, such 
as Thompsons Solicitors and Clydeside Action on 
Asbestos, suggested that pursuers in certain types 
of cases should automatically be entitled to 
representation by an advocate. I look forward to 
the committee testing some of those suggestions 
at stage 2. 

Alison McInnes referred to the remitting of cases 
to the Court of Session. The current test for 
remitting cases refers to the importance or 
difficulty of the case, but the bill replaces that with 
a test requiring the sheriff to request a remit and 
enables the Court of Session to take account of its  
“business and other operational needs”. 

As we have heard, Lord Gill stated in evidence 
that the test of “exceptional circumstances” was 
too high and he expressed concern that section 
88(6) would allow the Court of Session to refuse a 
remit basically on the ground that it was too busy. 
He suggested that that would be in breach of the 
ECHR, and the minister confirmed by letter that 
the Scottish Government accepted that. I am 
pleased that that has been accepted. It is 
disappointing, however, that, yet again, a 
substantial drafting error has been made in a bill 
that has been introduced. That suggests a sloppy 
approach to the drafting of the bill. 

There are issues around the judicial review 
period of three months. It may well be too short, as 
we heard in evidence from many of those who 
represent people’s human rights. For example, in 
cases in which the Aarhus convention applies, it 
may not give communities long enough to put 

together their arguments. We probably need to 
revisit the judicial review limit at stage 2. 

17:37 
The Minister for Community Safety and 

Legal Affairs (Roseanna Cunningham): I 
declare an interest as a former practising member 
of the Faculty of Advocates and, currently, a non-
practising member of the faculty. 

As the First Minister said last week, Lord Gill’s 
aim in proposing the reform is to make justice 
more accessible to more people and to lower the 
cost of getting justice. The reforms are intended to 
make the administration of justice in Scotland 
more efficient and more accessible to ordinary 
people at a proportionate cost. 

The fundamental principle of the bill is that the 
right cases will be heard in the right courts. 
Currently, the choice of court is almost invariably 
made not by the litigant but by his or her legal 
adviser. Some cases are routinely taken to the 
Court of Session, needlessly increasing the legal 
costs to litigants. The proposed changes will, 
therefore, bring benefits to litigants. 

On delivering reduced costs for litigants, Labour 
made it plain, when it commissioned the Scottish 
civil courts review in 2007, that one of the four key 
issues to be reviewed was the cost of litigation to 
the parties. The raising of the exclusive 
competence of the sheriff court is essential if we 
are to deliver better access to justice. I am glad 
that the committee acknowledged that, although I 
accept that there is a variance of opinion on what 
the level should be. 

The cabinet secretary has already discussed the 
position on sanction for counsel in asbestos cases 
and other complex personal injury cases. It will be 
possible to remit complex personal injury cases 
from the sheriff court to the Court of Session. 
Sanction for counsel in the sheriff court, although 
at the discretion of the sheriff, is very likely to be 
granted in complex cases, especially in cases in 
which the other side has employed counsel. We 
will lodge amendments to ensure that the test for 
remitting cases in which counsel is automatic is 
not too strict. Although the rules on sanction for 
counsel are for the Lord President, the Court of 
Session and the Scottish Civil Justice Council to 
consider, I make it clear that there is no intention 
that the test that was suggested by Sheriff 
Principal Taylor’s review should be applied more 
stringently. 

In relation to workplace injuries, the cabinet 
secretary has indicated that he is open to further 
discussion with the STUC on issues of concern to 
it including the principle that personal injury cases 
under simple procedure will have specific rules. 
John Finnie’s proposal may not be competent 
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because health and safety is a reserved matter—
we should keep that at the forefront of our minds. 

On the concerns about a single appeal sheriff, 
the Government continues to believe that, given 
the procedural nature of civil appeals, an appeal 
sheriff will be suitably qualified to hear the appeal. 
However, the quorum of the court will be for court 
rules and the decision on which appeal sheriffs will 
form the judicial complement of the sheriff appeal 
court in individual cases will be a matter for the 
president and vice-president of that court.   

Annabel Goldie: What will the role of the sheriff 
principal be in such cases? 

Roseanna Cunningham: That will be a matter 
for the president and vice-president of the sheriff 
appeal court. It may be that, in an individual case, 
it will be considered that the sheriff principal 
should sit or it may be decided otherwise. 

The committee has asked for further information 
on the capacity of the courts. Margaret Mitchell 
raised the spectre of thousands of cases 
transferring all at once. Cases will not transfer all 
at once: cases that have started in the Court of 
Session will stay in the Court of Session. It is new 
cases that will be raised in the sheriff court. 

We have heard about the dramatically falling 
numbers of civil cases in the sheriff courts. 
Recently released statistics show a substantial 
reduction in the number of civil cases being heard 
at sheriff court level, with a drop of around 8,000 
cases between 2011-12 and 2012-13 and a drop 
of more than 50,000 cases since 2008-09. The 
transfer of those cases should also be seen in the 
context of other improvements, such as better and 
more streamlined processes in court and better 
case management. 

Margaret Mitchell also raised the issue of court 
closures. I simply reiterate that the closures will 
result in the redistribution of only 5 per cent of 
sheriff court business to other nearby courts, with 
staff and judiciary also transferring. Fluctuating 
demand can be managed and the Scottish Court 
Service has stated that the changes will result in 
more efficient and effective court services. 

I will take a little time to respond to some of the 
points made in the debate. Liam McArthur and 
Alison McInnes raised the issue of honorary 
sheriffs. I have written to Liam McArthur, so he 
knows that we will not abolish honorary sheriffs 
until alternative arrangements are in place. 

The financial memorandum was subject to 
considerable discussion. The memorandum notes 
that savings are expected to be generated from 
efficiencies released. The reforms are about a 
reorganisation of the existing resources of the 
courts, as well as doing things in the most efficient 
way possible. 

Although we have included figures in the 
financial memorandum on the up-front investment 
required, for example in the Scottish Civil Justice 
Council, we do not expect significant additional 
investment to be necessary. The policy on court 
fees is to move towards full cost recovery over 
time regardless of the courts reform process. The 
last round of court fees orders in 2012 included an 
above-inflation rise with that portion contributing to 
those up-front costs. The next fees orders are 
expected to be laid in 2015 and they will be 
consulted on before being scrutinised by 
Parliament. 

Eric McQueen stated to the Justice Committee 
that the Scottish Court Service does not expect to 
see a large overall increase in the total amount of 
fees recovered for the cost of civil business. Lord 
Gill said: 

“From the work that has been done by the Scottish Court 
Service and the Scottish Civil Justice Council, I am 
absolutely satisfied that the reforms can be adequately 
funded. They are part of the long-term planning of the 
Scottish Court Service.”—[Official Report, Justice 
Committee, 22 April 2014; c 4536.]  

I will deal with just a couple of the very specific 
issues that were raised. Malcolm Chisholm made 
a couple of points. He mentioned that there would 
be no increase in sitting days, but that is 
compared with the figure for 2011-12, which was 
used in the financial memorandum. It is possible 
not to increase the number of sitting days because 
the civil case load has decreased since then. The 
SCS has confirmed that that number of sitting 
days would be sufficient for the expected level of 
business. Malcolm Chisholm also wondered how 
the legal aid costs could fall if sanction for counsel 
is rarely refused. Sanction for counsel is rarely 
refused when needed; that position is likely to 
continue in the future. 

John Pentland mentioned that no percentages 
of cases were considered in the choice of 
£150,000 as the limit. Lord Gill estimated that that 
limit would take around two thirds of cases from 
the general department of the Court of Session 
and 25 per cent from the commercial courts, so 
some percentages are available. 

Graeme Pearson talked about the need for 
advocates even if only at the point of settlement 
rather than the point of proof. However, the 
Faculty of Advocates and the Association of 
Personal Injury Lawyers have agreed that there 
was no evidence that cases are settled earlier in 
the Court of Session than in the sheriff court. That 
suggests that an advocate is not essential in that 
regard. 

The Presiding Officer (Tricia Marwick): I ask 
you to bring your remarks to a close. 
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Roseanna Cunningham: I am conscious that it 
is time to sum up, Presiding Officer. The reforms 
are about a vision for the future of the courts in 
Scotland. It is one in which cases will be dealt with 
expeditiously and money will be saved for litigants, 
and I hope that the profession will embrace it. I 
commend the motion to the Parliament. 

Courts Reform (Scotland) Bill: 
Financial Resolution 

The Presiding Officer (Tricia Marwick): The 
next item of business is consideration of motion 
S4M-09375, in the name of John Swinney, on the 
financial resolution for the Courts Reform 
(Scotland) Bill. 

Motion moved, 

That the Parliament, for the purposes of any Act of the 
Scottish Parliament resulting from the Courts Reform 
(Scotland) Bill, agrees to— 

(a) any expenditure of a kind referred to in Rule 9.12.3(a) of 
the Parliament’s Standing Orders arising in consequence of 
the Act, 

(b) any expenditure of a kind referred to in Rule 9.12.3(b) of 
the Standing Orders arising in consequence of the Act, and 

(c) any charge or payment in relation to which Rule 9.12.4 
of the Standing Orders applies arising in consequence of 
the Act.—[John Swinney.] 

The Presiding Officer: Does anybody wish to 
oppose the motion? 

17:45 
Elaine Murray (Dumfriesshire) (Lab): Yes, 

Presiding Officer. 

The bill that the Scottish Government has 
introduced is part of the process of reforming the 
Scottish judicial system. We agree with some but 
not all of its proposals, and we will support it at 
stage 1 in the hope of amendment. However, we 
are not content with the fact that it has been 
accompanied by a sloppy financial memorandum 
that contains information from third parties that 
does not even seem to have been checked by 
ministers and their civil servants. 

We appreciate that these are straitened financial 
times, but the Scottish Government chose to 
introduce the bill and it should have carefully 
considered whether sufficient resources are 
available to ensure its success. If all that the bill 
does is place additional pressure on the already 
overloaded sheriff courts, it will fail its policy 
intention and the intention of Lord Gill’s review. It 
is not good enough to say vaguely that court fees 
can be used to cover additional costs. We believe 
that the Scottish Government should withdraw the 
financial memorandum, do its homework and 
come back with a revised memorandum that has 
been properly researched and costed. 

The Presiding Officer: Cabinet secretary, do 
you wish to respond? 
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17:46 
The Cabinet Secretary for Finance, 

Employment and Sustainable Growth (John 
Swinney): I do, Presiding Officer. 

The Government takes the preparation of 
financial memoranda on bills very seriously. They 
are subjected to extensive consultation with a 
range of interested parties, and we listen carefully 
to feedback about issues in connection with them, 
such as that which we had recently from the 
Finance Committee. That only serves to reinforce 
the Government’s determination to ensure that 
financial memoranda are produced in an effective 
fashion. 

On the Courts Reform (Scotland) Bill, the 
Government worked extensively with our partners 
on the making justice work 1 board to develop the 
business cases for the various reforms that are 
being taken forward in the bill. The business cases 
were used to develop the financial memorandum, 
which has been agreed with all those bodies 
including in the main the Scottish Court Service 
and the Scottish Legal Aid Board. The bill is 
expected on the whole to make the civil justice 
system in Scotland more efficient by ensuring that 
cases are heard at the appropriate level in the 
system and therefore at a proportionate cost, 
which is reflected in the financial memorandum. 

Dr Murray raised the issue of court fees. It has 
long been Government policy that the cost to the 
public purse from civil cases should be paid 
through court fees, with the necessary exemptions 
being in place for those who require them to be 
applied. As Mr McQueen, the chief executive of 
the Scottish Court Service, told the Justice 
Committee, the Government does not foresee a 
large overall increase in the total amount of fees 
that are recovered for the cost of civil business. 

The issues around the financial memorandum 
have been carefully considered. If I understand the 
Labour Party’s position correctly, it supports the 
general principles of the bill. I find it strange that, 
in doing so, the Labour Party is not prepared to 
put in place the financial mechanisms to enable 
the bill to be applied. I encourage the Parliament 
to support the financial resolution at the 
appropriate time. 

The Presiding Officer: The question on the 
motion will be put at decision time. 
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The Presiding Officer: The next question is, 
that motion S4M-10090, in the name of Roseanna 
Cunningham, on the Courts Reform (Scotland) 
Bill, be agreed to. 

Motion agreed to, 

That the Parliament agrees to the general principles of 
the Courts Reform (Scotland) Bill. 

The Presiding Officer: The next question is, 
that motion S4M-09375, in the name of John 
Swinney, on the financial resolution for the Courts 
Reform (Scotland) Bill, be agreed to. Are we 
agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
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Lochhead, Richard (Moray) (SNP) 
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Robertson, Dennis (Aberdeenshire West) (SNP) 
Robison, Shona (Dundee City East) (SNP) 
Russell, Michael (Argyll and Bute) (SNP) 
Salmond, Alex (Aberdeenshire East) (SNP) 
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP) 
Stewart, Kevin (Aberdeen Central) (SNP) 
Sturgeon, Nicola (Glasgow Southside) (SNP) 
Swinney, John (Perthshire North) (SNP) 
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP) 
Torrance, David (Kirkcaldy) (SNP) 
Urquhart, Jean (Highlands and Islands) (Ind) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 
Wheelhouse, Paul (South Scotland) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP) 
Wilson, John (Central Scotland) (SNP) 
Yousaf, Humza (Glasgow) (SNP) 

Against 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Claire (Mid Scotland and Fife) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Baxter, Jayne (Mid Scotland and Fife) (Lab) 
Beamish, Claudia (South Scotland) (Lab) 
Bibby, Neil (West Scotland) (Lab) 
Boyack, Sarah (Lothian) (Lab) 
Brown, Gavin (Lothian) (Con) 
Buchanan, Cameron (Lothian) (Con) 
Carlaw, Jackson (West Scotland) (Con) 
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab) 
Davidson, Ruth (Glasgow) (Con) 
Dugdale, Kezia (Lothian) (Lab) 
Fee, Mary (West Scotland) (Lab) 
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab) 
Fergusson, Alex (Galloway and West Dumfries) (Con) 
Findlay, Neil (Lothian) (Lab) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Goldie, Annabel (West Scotland) (Con) 
Grant, Rhoda (Highlands and Islands) (Lab) 
Gray, Iain (East Lothian) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 
Henry, Hugh (Renfrewshire South) (Lab) 
Hilton, Cara (Dunfermline) (Lab) 
Hume, Jim (South Scotland) (LD) 
Johnstone, Alex (North East Scotland) (Con) 
Kelly, James (Rutherglen) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con) 
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Macdonald, Lewis (North East Scotland) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Malik, Hanzala (Glasgow) (Lab) 
Marra, Jenny (North East Scotland) (Lab) 
Martin, Paul (Glasgow Provan) (Lab) 
McArthur, Liam (Orkney Islands) (LD) 
McCulloch, Margaret (Central Scotland) (Lab) 
McDougall, Margaret (West Scotland) (Lab) 
McGrigor, Jamie (Highlands and Islands) (Con) 
McInnes, Alison (North East Scotland) (LD) 
McMahon, Siobhan (Central Scotland) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
McTaggart, Anne (Glasgow) (Lab) 
Mitchell, Margaret (Central Scotland) (Con) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pearson, Graeme (South Scotland) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 
Rennie, Willie (Mid Scotland and Fife) (LD) 
Rowley, Alex (Cowdenbeath) (Lab) 
Scanlon, Mary (Highlands and Islands) (Con) 
Scott, John (Ayr) (Con) 
Simpson, Dr Richard (Mid Scotland and Fife) (Lab) 
Smith, Drew (Glasgow) (Lab) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Liz (Mid Scotland and Fife) (Con) 
Stewart, David (Highlands and Islands) (Lab) 

The Presiding Officer: The result of the 
division is: For 70, Against 55, Abstentions 0. 

Motion agreed to, 

That the Parliament, for the purposes of any Act of the 
Scottish Parliament resulting from the Courts Reform 
(Scotland) Bill, agrees to— 

(a) any expenditure of a kind referred to in Rule 9.12.3(a) of 
the Parliament’s Standing Orders arising in consequence of 
the Act, 

(b) any expenditure of a kind referred to in Rule 9.12.3(b) of 
the Standing Orders arising in consequence of the Act, and 

(c) any charge or payment in relation to which Rule 9.12.4 
of the Standing Orders applies arising in consequence of 
the Act. 
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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Response from the Scottish Government to the Committee’s Stage 1 report 
 
I am writing to respond to points raised in the Justice Committee‟s Stage 1 Report on 
the Courts Reform (Scotland) Bill. I wish to thank the Justice Committee for its 
consideration of the bill and as I have stated previously we are actively considering 
the issues that have been raised in this report in relation to what, if anything, we 
need to do for Stage 2.  
 
In this response, I shall confine my remarks to the parts of the Report where the 
Committee had suggested amendments to the Bill or has sought reassurance or 
clarification.  
 
Summary sheriffs  
 
I note the Committee‟s concerns that the references to summary sheriffs undertaking 
the more routine, low value civil cases might lead to the perception that such cases 
are being downgraded and are of lesser importance. I should note that when the 
term „low value‟ has been used it is in relation to those cases under £5,000 which will 
make up part of the summary sheriff‟s jurisdiction. It was never the Government‟s 
intention to suggest those other types of cases that are within the summary sheriff‟s 
jurisdiction, including family and domestic abuse cases, should be considered as 
being of less importance than other cases. 
 
The Scottish Civil Courts Review concluded that too many straightforward or low 
value cases were being considered too high up the system by judicial officers who 
were over-qualified to deal with them.  Sheriffs should be hearing only the more 
complex cases, but often are diverted to straightforward or low value work.   
 
The reforms are about a proportionate use of the judiciary in line with the legal 
complexity and monetary value of cases and are in no way about de-valuing the 
importance of specific cases.  Although it is intended that summary sheriffs will 
therefore deal with less complex casework, there is no suggestion that such cases 
are any less important to those who are involved in them.  It is, however, accepted 
that cases which may at first appear to be straightforward can give rise to a complex 
or novel point of law, but this can be catered for by having a system for remitting 
such cases to a higher court or indeed from a summary sheriff to a sheriff. 
 
The introduction of summary sheriffs will bring proportionality to the system, will 
permit sheriffs to concentrate on more complex casework and will enable greater 
specialisation in the sheriff court.     
 
Summary sheriffs will be recommended for appointment by the Judicial 
Appointments Board for Scotland and will be trained by the Judicial Institute for 
Scotland.  They will be drawn from the ranks of practitioners who have been qualified 
for at least 10 years (the same as for sheriffs) and have experience and expertise in 
the kinds of cases which will fall within their competence.   
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The Judicial Appointments Board for Scotland is of course independent of the 
Scottish Government and if the Committee wishes to be kept apprised of the Board‟s 
work on its consideration of the specialist skills and assessment processes which it 
will adopt in relation to summary sheriffs then the Committee‟s clerks would be best 
advised to approach the Board directly.    
 
In terms of the work of the judicial structures project this is being taken forward 
through Making Justice Work and we will ensure that the Committee is kept updated 
on the progress of this project.   
 
We also noted the Lord President‟s recent welcome announcement regarding the 
wearing of wigs and gowns by the judiciary when hearing civil appeals in the Inner 
House. As the Committee will be aware any decision on the wearing of wigs and 
gowns at any time is a matter for the Lord President.  
 
Part time sheriffs 
 
While the Government continues to believe that part time sheriffs are required for the 
time being to cover emergencies, absence and illness, the need to deploy part time 
sheriffs will decrease over time as more summary sheriffs are deployed.  In these 
circumstances, there is no longer any need to specify a maximum number of part 
time sheriffs. 
 
Honorary sheriffs   
 
The abolition of honorary sheriffs will depend on alternative judicial arrangements 
(specifically the deployment of summary sheriffs), as well as technological additions 
to the justice system.  Rural and remote areas will not be disadvantaged by this 
approach as honorary sheriffs will not be abolished until such alternative 
arrangements are in place.  The current planning assumption is that it will take 
around 10 years before the full complement of summary sheriffs are in place, this 
would indicate that the timescale for the abolition of honorary sheriffs will be of the 
same order.  
 
The SCS is also undertaking a project to improve their IT systems. As Eric 
McQueen, Chief Executive of the SCS, told the Committee this will involve installing 
a new network infrastructure to ensure they have high-speed access in all of the 
courts. They will also be bringing in a new civil database system that will help the 
courts to move away from the current paper-dominated environment. Mr McQueen 
agreed with the Convener‟s suggestion that it would be a good idea to visit and see 
the use of technology in the courts and the improvements that will be made. These 
improvements will be key in ensuring that alternative arrangements are in place to 
deal with urgent business, particularly in rural and island communities.   
 
The Government will work closely with the SCS and the Lord President to ensure 
that we are content that the appropriate alternative arrangements are in place before 
the office of the honorary sheriff is abolished. 
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Sheriff specialisation 
 
The Committee has asked for clarification of how specialisation among sheriffs will 
be managed so as to enable access in remote areas as well as in the major courts.  
These are ultimately matters for the Lord President and the Scottish Court Service, 
but we anticipate that such remote access will mainly be achieved by video link from 
a local sheriff court to a centre of civil specialisation (which are expected to be at the 
16 mainland sheriff courts identified by SCS as future sheriff and jury centres).  So a 
party in Wick or Banff would be able to have their case heard by a specialist sheriff in 
Inverness, for example.     
 
Depending on volume of business of a particular kind in a specific court, it is possible 
that specialist sheriffs may travel to an outlying location if a sufficient caseload in a 
particular specialism at a remote court merits their attendance.    
 
Exclusive competence (privative limit) of the sheriff court 
 
I welcome the Committee‟s support for the proposal to increase the exclusive 
competence of the sheriff court in order to free up the Court of Session to deal with 
the most complex and serious cases in order to ensure that the civil justice system 
works more efficiently and economically.  
 
It is important to ensure that any new limit set for cases being raised in the Sheriff 
Court reflects the fact that at present too many low value cases are being raised 
unnecessarily in the Court of Session.  This results in increased costs for all parties 
involved and impacts on other kinds of litigation from being raised there. It is also 
important to ensure that the limit allows a suitable amount of business to transfer to 
the new specialist personal injury court. We consider this a more effective and 
efficient way to deal with such cases than the current situation where personal injury 
cases make up almost 80 per cent of cases raised in the General Department of the 
Court of Session.  
 
The Scottish Civil Courts Review recommended £150,000 as the appropriate limit for 
the exclusive competence of the sheriff court to meet these aims, and the Scottish 
Government agrees, which is why we consulted on that level and included it in the 
Bill.  
 
We believe that there is sufficient capacity in the sheriff courts to absorb the 
expected transfer of around 2,700 cases from the Court of Session. This was also 
the view of the Lord President, Sheriff Principal Stephen and the Chief Executive of 
the Scottish Courts Service when they gave evidence to the Justice Committee. 
Indeed, recently released statistics show that there has been a substantial reduction 
in the number of civil cases being heard at sheriff court level – a drop of around 
8,000 cases (9%) between 2011-12 and 2012-13, and a drop of over 50,000 cases 
(41 per cent) since 2008-09. 
 
In the Financial Memorandum, the Government provided a breakdown (by value 
bands) of all the personal injury cases in the Court of Session for both 2011 (2,694 
cases) and 2012 (2,653 cases). This showed that an exclusive competence level of 
£150,000 would remove around 80 per cent of personal injury cases from the Court 
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of Session. We believe that this level of transfer would be required to meet the aim of 
improving the Court of Session and ensuring a suitable volume of cases to justify the 
establishment of the specialist personal injury court. As the Minister told the 
Committee we will be happy to consider views on this but any limit would need to 
meet those requirements. 
 
Whilst lower limits have been promoted by stakeholders, including the Faculty of 
Advocates and APIL, they have focussed on the settlement value. As Sheriff 
principal Taylor told the Committee: 
 

“We must consider the sums that are sued for because, at the outset of a 
case, we do not know at what sum the case will settle.”1  
 

We would ask that the Committee is mindful of this when considering any 
amendment to lower the limit.   
 
As stated above, personal injury makes up 80 per cent of the cases in the General 
Department of the Court of Session. Figures from the SCS database shows that in 
2011-12 there were only 146 commercial cases in the Court of Session. Therefore, 
the Government does not believe that, given the relatively few cases that would be 
affected, that there is a case for the exclusive competence of the sheriff court to be 
different for commercial cases as distinct from personal injury actions. Indeed, as 
Sheriff Principal Taylor pointed out that many actions for considerably more than 
£150,000 are raised in the commercial court of Glasgow Sheriff Court.   
 
Access to counsel 
 
May I take this opportunity to emphasise once again that the proposed raising of the 
exclusive competence of the sheriff court is not intended to deny parties access to 
justice: rather the intention is to ensure that cases are raised at the appropriate level 
in the court structure.  It is disproportionate to litigate low value claims in the Court of 
Session where the amount paid to the lawyers on both sides of such a claim almost 
invariably exceeds the settlement figure of a claim or the amount awarded by the 
Court.   
 
It is in any case competent to apply for sanction for counsel in the sheriff court and 
the Lord President has said that “the opportunity should still exist for the specialist 
bar to work in the sheriff courts because some significant litigation will be taking 
place there.  It would be helpful and in everyone‟s best interests if members of 
Faculty were given proper opportunities to appear in significant sheriff court actions.  
I would greatly regret it if they didn‟t”.  
 
I should like to reassure the Committee that there is no intention on the part of the 
Government that the current test for sanction for counsel in the sheriff court should 
be applied more stringently nor indeed do we detect any such intent on the part of 
Sheriff Principal Taylor in his Review of the Expenses and Funding of Civil Litigation 
in Scotland.   
 

                                            
1
 Official Report, Justice Committee, 22 April, column 4516 
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Indeed it appears that Sheriff Principal Taylor‟s recommendation that the current test 
should be retained with an additional test of reasonableness and the need to have 
regard to the resources deployed by the other party (“equality of arms”) merely 
reflects the reality of current practice in the sheriff court.  Sheriff Principal Taylor 
indicated to the Committee that he considered that applications for sanction for 
counsel were rarely if ever refused, particularly in circumstances where the other 
side were employing counsel.    
 
I should point out that the test for sanction for counsel in the sheriff court has until 
now been left to the discretion of sheriff which has built up a body of case law. There 
are also rules of court which set out the procedure for obtaining sanction and when it 
may be granted. The Government believes that it is appropriate and, given the 
current programme of reforms, more essential than ever, that the test for sanction for 
counsel be provided in rules as this will allow more flexibility to ensure that it can be 
adapted if it is considered necessary in the light of experience.   Furthermore, we 
believe that the Scottish Civil Justice Council is a more appropriate body to take 
forward this issue as it is made up of representatives of different stakeholder 
interests and has the power to consult. It was formed for this very purpose. 
 
It is worth reiterating that access to justice does not necessarily involve access to 
counsel.  Sheriff Principal Taylor noted in his Review that “actions raised in the 
sheriff court are very often conducted by solicitors in a most efficient and competent 
manner.  I do not accept the argument….that, by definition, all personal injury actions 
are of such importance and value to the pursuer that counsel requires to be 
instructed in every case”.    
 
As regards section 69 of the Enterprise and Regulatory Reform Act 2013, I have a 
great deal of sympathy with the concerns which have been expressed to the 
Committee about the change to the law passed by the coalition Government at 
Westminster which means that employees now have to prove negligence on the part 
of their employer in the event of injury. 
 
As you are aware, this is reserved matter.  If Scotland were to be independent, then 
we would of course be able to amend the law to the position which stood for nearly 
40 years under UK Governments of different hue.  We shall continue to consider 
whether there are any steps we can take to mitigate the effects of section 69.  
 
Remit 
 
As my Ministerial colleague, Roseanna Cunningham, has indicated to the 
Committee, the ability to remit a case which is within the exclusive competence of 
the sheriff court is a necessary and important tool. The provisions that are included 
in the Bill reflect recommendations 26 and 27, as set out in Chapter 4, paragraphs 
134 to 136, of the Scottish Civil Courts Review.  
 
The provisions set out this test to try to ensure that the system is not abused by 
regular requests to remit a case in an attempt to circumvent the change in the 
exclusive competence.  
 

986



6 
 

It is, however, important that we get the balance right so that cases are able to find 
their appropriate level in the system.  We have reflected on the views expressed by 
the Lord President about the provisions in the Bill on remit and while we do not agree 
that some of those provisions were likely to be in breach of the European Convention 
on Human Rights, we believe that there is merit in reconsidering the level of the test. 
Given that there is a two stage process with the Sheriff and then the Court of 
Session involved in the decision, we believe that this will provide a useful check to 
ensure the system is not abused.  
 
As such we will bring forward amendments at stage 2 to amend or remove some of 
the stricter aspects of the test. 
 
Power to confer all-Scotland jurisdiction (the new specialist personal injury 
court) 
 
I welcome the Committee‟s support for the new specialist personal injury court.  This 
will retain the advantages of having a central court of expertise around which there is 
a cluster of expert practitioners and associated infrastructure.  This will be a 
replacement for the current virtually unrestricted access to the Court of Session even 
for low value personal injury claims which leads to disproportionate costs for such 
low value actions.  
 
The Scottish Court Service has modelled the resource requirements for the new 
court and they are satisfied that only a very small number of personal injury cases 
will be decided by a sheriff (around 25-30 per annum) as the vast majority of 
personal injury actions will settle. 
 
As to when the new specialist court opens for business, it is clear that the court will 
need to be ready to receive new business when the change to the exclusive 
competence of the sheriff court is made.  The necessary electronic and 
administrative systems have been considered by the Scottish Court Service as part 
of its modelling exercise.  
 
It is entirely a matter for the party who wishes to pursue a personal injury claim as to 
the venue in which that claim is raised.  In reality, however, it is the lawyer 
representing that party, who advises which is the appropriate forum and Sheriff 
Principal Taylor has drawn attention (in his Review of the Expenses and Funding of 
Civil Litigation in Scotland) that certain firms of solicitors have a business model 
which is predicated on raising all personal injury actions in the Court of Session.  It is 
reasonable to expect that such firms are likely to continue to use the Court of 
Session for claims above £150,000 and the new specialist personal injury court for 
claims below that level.  
 
It is important to remember, however, that, of the 7846 personal injury cases raised 
in Scotland in 2011-12, over two-thirds were raised in the sheriff court and so it is 
expected that the majority of personal injury cases will continue to be heard in local 
sheriff courts around Scotland. 
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Sheriff Appeal Court 
 
I do not accept the arguments advanced by the Faculty of Advocates in relation to 
the Sheriff Appeal Court.  The Bill does not set up two separate, but parallel, appeal 
structures.  Rather there will continue to be a linear single route of appeal.   
   
It is worth reflecting on the rationale for the establishment of the Sheriff Appeal 
Court.  There is no justification for appeals of summary (ie less serious) cases going 
automatically from the lower criminal courts (sheriff, stipendiary magistrate or justice 
of the peace) to be dealt with in the High Court.  Such matters do not require the 
attention of Scotland‟s leading judges.  Sheriff Principal McInnes recognised that 
summary appeals could be dealt with much more quickly in a new court below the 
High Court.   
 
The same principle applies to civil appeals.  As it is felt that appeal to the sheriff 
principal in civil cases provides an inexpensive and prompt form of appeal, it is an 
obvious way of diverting cases from the Inner House of the Court of Session by 
introducing a new intermediate appellate court which will replace appeals to the 
sheriff principal in civil cases.   
 
In summary, there is no justification for less complex civil and criminal appeals being 
dealt with by Scotland‟s top judges, in line with the principle espoused by the 
Scottish Civil Courts Review that cases should be directed to the lowest level at 
which they can competently be dealt with. 
 
The Sheriff Appeal Court will have the power to remit an appeal which raises a 
complex or novel point of law to the Inner House.  Where a case has been 
determined by the Sheriff Appeal Court, onward appeal to the Inner House will 
require the permission of the Sheriff Appeal Court.  If this is not given, it will be 
possible to apply for permission to the Inner House.  In both cases permission will 
only be given if the “second appeals” test is met.  We recognise that this is a high 
threshold – the Sheriff Appeal Court or the Inner House may grant permission only if 
the court considers that the appeal would raise an important point of principle or 
practice or there is some other compelling reason for the Court of Session to hear 
the appeal.   
 
This is to stop the Sheriff Appeal Court becoming merely an intermediate stage of 
appeal, rather than the final forum of appeal in the vast majority of cases, which is 
the intention.  The Government is therefore satisfied that the threshold for appeals is 
justified and there is no parallel appeal structure. 
 
I note that the Sheriffs‟ Association has asked that criminal appeals in the Sheriff 
Appeal Court should be heard by sheriffs experienced in criminal work sitting 
alongside a sheriff principal.  The composition of the Sheriff Appeal Court will be a 
matter for the President of the Sheriff Appeal Court, but I think it is inconceivable that 
Appeal Sheriffs would be designated to sit on criminal appeals who did not have 
experience in criminal cases.  
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Sheriff Appeal Court: Appeal Sheriffs 
 
I note that as a general rule the Committee believes that all appeals ought to be 
heard by a sheriff principal.   
 
This would negate some of the advantages to be derived from the establishment of 
the Sheriff Appeal Court as, for instance, there may not be an Appeal Sheriff who is 
a sheriff principal available to hear an appeal.   
 
The Court is to be staffed by Appeal Sheriffs – there will be no differentiation 
between appeal sheriffs who happen to be sheriffs principal and sheriffs.  The six 
sheriffs principal will be Appeal Sheriffs, but the Lord President will appoint sheriffs of 
at least five years‟ experience to sit as Appeal Sheriffs.  In practice, it is expected 
that only sheriffs of considerably longer experience will be appointed as Appeal 
Sheriffs. 
 
Sheriffs regularly sit as temporary judges in the Court of Session and so they may 
hear appeals of colleagues‟ decisions in that venue.  I do not therefore accept that it 
is inappropriate for first instance sheriffs to hear appeals against the decisions of 
colleagues.  I believe that the sensitivities regarding appeal sheriffs who are 
experienced sheriffs rather than sheriffs principal is overstated.  Sheriffs are highly 
trained, many are QCs and there is no proposal to permit a recently appointed sheriff 
to sit as an Appeal Sheriff.   
  
It is worth bearing in mind that most civil appeals will relate to minor, procedural 
matters.  It is difficult to understand why an experienced sheriff, who may have sat 
as a temporary sheriff principal or a temporary judge in the Court of Session, should 
not be able to undertake the consideration of such appeals while sitting as an Appeal 
Sheriff and why such appeals should have to go to an Appeal Sheriff who is a sheriff 
principal.      
 
However, taking all this into account, the Bill provides that the quorum of the Sheriff 
Appeal Court is to be left to court rules – as the Government chose not to constrain 
the Court in primary legislation.  The quorum is therefore a matter for the Lord 
President as advised by the SCJC and determinations as to programming of 
business and which Appeal Sheriffs hear which cases will be a matter for the 
President of the Court. 
 
Location of Sheriff Appeal Court 
 
I welcome the Committee‟s support for the flexibility permitted by the Bill for the 
Sheriff Appeal Court to sit anywhere in Scotland designated for the holding of sheriff 
courts.  Civil appeals may therefore continue to be held in the sheriffdom in which 
they originate, replicating the current situation where sheriffs principal hear appeals 
in their sheriffdom which is seen as an inexpensive and prompt form of appeal. 
 
Criminal appeals 
 
I have noted the concerns expressed by Justice Scotland about the appeal to 
proceed provisions in Part 5 and the Government will consider whether section 113 
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should be amended to allow for more circumstances where the period for appealing 
can be extended.  As with civil appeals, however, the intention is that the Sheriff 
Appeal Court should be the final forum of appeal in the vast majority of cases rather 
than an intermediate stage of appeal before the High Court. 
 
Simple procedure 
 
The Government is minded to accept the concern raised by the Sheriffs‟ Association 
that it is not appropriate for a sheriff to “negotiate with the parties with a view to 
securing a settlement” as this might be said to interfere with the independence and 
neutrality of the judiciary and might lead to unnecessary appeals.  The Government 
will therefore bring forward an amendment at Stage 2 which will refer instead to 
facilitating negotiation. 
 
Judicial Review 
 
The Government will consider producing further guidance on the meaning of “real 
prospect of success”. 
 
Aarhus Convention 
 
I note that the Committee is sympathetic to calls for the introduction of an 
environmental tribunal for Scotland.  I believe that consideration of such a body more 
properly belongs in legislation on environmental matters where such a proposal may 
be considered in the round.   
 
Alternative Dispute Resolution  
 
The Scottish Government has supported and encouraged the development and use 
of ADR for a number of years.  We introduced the Arbitration (Scotland) Act 2010 
and the Government is one of the members of the company which funds the Scottish 
Arbitration Centre.  The Government has funded the Scottish Mediation Network 
since 2005 to promote and encourage the use of mediation in Scotland and to 
ensure that there are sufficient numbers of properly qualified mediators in all parts of 
Scotland.  Relationships Scotland is also funded for its own provision of mediation 
services and for Counselling and Family Mediation Services across Scotland. 
 
I agree that advice and guidance on the use of ADR and how it may be accessed 
should be more readily available for those involved in or considering court action, 
though there are financial implications in this which should not be under-estimated in 
the current economic climate.     
 
The development of ADR forms part of the Making Justice Work programme which 
takes a co-ordinated system-wide approach, integrating policy development across 
the justice system.  The Scottish Legal Aid Board is leading on Project 3 (Access to 
Justice), which includes a workstream focussed on developing  policy options for the 
Scottish Government on the development and use of ADR.  As part of this work, 
Scottish Government and SLAB are finalising the specification for further research 
into the benefits, drivers and impact of using ADR or negotiated settlement models, 
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drawing on the experience of existing projects funded by the Scottish Legal Aid 
Board.  
 
Meantime, the Bill makes clear in the rule-making provision in sections 96 and 97 
that the Court of Session will have an unambiguous, clear power to consider and 
make rules which will encourage the use of methods of non-court dispute resolution 
in circumstances where it is felt that settlement might be achieved quicker than by 
court process.  It is intended that this will apply to both cases where court action has 
already been instigated and cases where proceedings are still being contemplated.   
 
This approach is appropriate and necessary in view of the duty placed on the 
Scottish Civil Justice Council under section 2 of the Scottish Civil Justice Council and 
Criminal Legal Assistance Act 2013 to have regard to the principle that methods of 
resolving disputes which do not involve the courts should, where appropriate, be 
promoted.   
 
Scottish Courts and Tribunal Service 
I welcome the Committee‟s support for merging the Scottish Court Service and the 
Scottish Tribunals Service.  I note the Committee‟s recommendation that the joint 
board of the Scottish Courts and Tribunals Service should include representation 
from the tribunal sector.   
 
Care has been taken to provide that tribunal interests will be included within the joint 
board structure.  Through the Tribunals (Scotland) Act 2014 the Lord President is to 
become Heads of Courts and Tribunals judiciary and as Chair of the board he will be 
able to ensure that the specialism of tribunals is retained.  In addition,  schedule 3 of 
the Courts Reform Bill amends the current board structure to conflate the current 
senatorial membership with that of the President of Scottish Tribunals so that the 
President will be on the joint board.  Further schedule 3 adds a Chamber President 
of the First-tier Tribunal for Scotland to the board, or a current President of an 
existing tribunal until such time as Chamber Presidents are in place.    
 
Capacity of the courts 
 
As noted above, the number of civil cases in both the Court of Session and the 
sheriff court in 2012-13 was 77,453, a drop of 9% since 2011-12 and 41% since 
2008-09.  Recorded crime is at a 39 year low, down 35% since 2006-07. It is in this 
context that the capacity of the courts should be considered.   
 
Various witnesses before the Committee drew attention to the pressures on the 
sheriff court: these witnesses were, however, describing the current, rather than the 
reformed sheriff courts.  As the Committee has noted, Sheriff Principal Stephen 
commented that the proposed reforms would allow the courts to work more 
efficiently, thus freeing up current resources. 
 
Transfer of cases from the Court of Session to the sheriff court 
 
It is estimated that 2700 cases will no longer be raised in the Court of Session 
(cases which have already been raised there will remain in that court).  Most of these 
cases (up to around 2000 cases) will be personal injury cases and will go to the new 
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specialist personal injury court.  The remaining 700 cases will go to the network of 
sheriff courts to be added to the 72,500 civil cases in those courts in 2012-13 – this 
is under one per cent of the current  total and it therefore anticipated that this 
business can be absorbed without difficulty in view of the continuing drop in civil 
casework.  
 
The Government has been working extensively with the Scottish Court Service and 
others through the Making Justice Work programme to model the resource 
requirements.  The Scottish Court Service has been planning for some time for the 
new specialist personal injury court (which is expected to be in Edinburgh but could 
also be established in Glasgow) and for the expected transfer of new cases from the 
Court of Session to the sheriff court, particularly in the light of its consultation 
“Shaping Scotland‟s Court Services” published in September 2012 and the resultant 
recommendations on court closures published in April 2013.      
 
Court closures 
 
The court closures were an operational matter for the Scottish Court Service which is 
now an independent, judicially led corporate body, following the enactment of the 
Judiciary and Courts (Scotland) Act 2008 passed unanimously by Parliament. 
 
The proposals for rationalising the sheriff court structure are part of the wider 
reforms, both civil and criminal, which will ensure that cases are more effectively 
managed, reducing wasted time and the number of hearings required for each case.  
These outcomes cannot be fully achieved unless the court estate is rationalised by 
taking business out of courts that are under-used or which duplicate provision in an 
area. 
   
It is important to remember that the volume of business carried out in the 10 sheriff 
courts scheduled for closure2 is only around five per cent of the total business.  Many 
of the courts proposed for closure are underutilised and can sit unused for long 
periods of time. Others are in close proximity to another court with the capacity to 
handle its caseload. 
 
The Scottish Court Service is confident that the transferred business can be 
assimilated without difficulty in a smaller number of better equipped courts with 
modern facilities for victims, witnesses and jurors. The remaining courts will provide 
a more efficient structure for delivery of both general and specialist court services.  
 
The Lord President now has the statutory responsibility under the Judiciary and 
Courts (Scotland) Act 2008 for making and maintaining arrangements for securing 
the efficient disposal of business in the Scottish courts.  I note that the Lord 
President indicated to the Committee when he gave evidence that he was 
“absolutely certain that the capacity exists in the sheriff courts to absorb all of the 
business, even with the closure of the outlying courts”.  He has also said that he is 
“confident that the proposals [on court closures] will contribute significantly to the 
success of the forthcoming civil justice reforms.”  

                                            
2
 Dornoch, Kirkcudbright and Rothesay in November 2013, Arbroath, Cupar and Stonehaven in May 

2014 and Duns, Peebles, Haddington and Dingwall in January 2015. 
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Resources 
 
The number of cases being dealt with in the system as a whole will not be affected 
by the reforms, though I have noted above the drop in civil business over the last five 
years.  What will change, however, as a result of the reforms is where those cases 
are dealt with. 
 
The policy objective of the Bill is to ensure that cases are heard at an appropriate 
level in the court structure – the right cases in the right courts.  This is essential so 
that the system, as a public service, is arranged so that needless delay and 
unreasonable cost are eliminated so far as possible.  The Scottish Civil Courts 
Review concluded that too many straightforward or low value cases are being 
considered too high up the system by judicial officers who are over-qualified to deal 
with them.  Those judicial officers should be hearing more complex cases which are 
currently being held up by straightforward or, low value, cases.   
 
The policy of the Bill is that this anomaly should be addressed in two ways: first, by a 
major transfer of litigation from the Court of Session to the sheriff court by means of 
a significant increase in the limit of the exclusive competence of the sheriff court; and 
second, by the creation of the office of summary sheriff to deal with a large part of 
the business of the sheriff court.  The Scottish Civil Courts Review took the view that 
“the self-evident need is to ensure that cases are directed to the lowest level at 
which they can be competently dealt with”.  Both the transfer of low value business 
from the Court of Session to the sheriff court and the introduction of summary 
sheriffs will lead to savings to the public purse.   
 
The Chief Executive of the Scottish Court Service gave evidence that “we are 
confident and comfortable that, within the funding that we have in our allocations 
from the Government, and given the plans for the future and the investment in 
technology, we have sufficient funds to implement and facilitate the civil court 
reforms”.  He went on to say that “big investment is going into the organisation this 
year and next year, particularly in information and communications technology”.  
 
The necessary resources have been, and will be, provided to the Scottish Court 
Service. The Government is not complacent about the need to monitor the 
implementation of the reforms and we shall ensure that the necessary resources 
continue to be provided to the Scottish Court Service. 
 
The Committee is correct that savings will accrue in terms of judicial salaries as a 
result of the reforms, but these savings will only be derived on a gradual and rising 
basis over a period of years: the Financial Memorandum sets out the potential 
savings over a 10 year period. 
 
While I would personally prefer that these savings should be re-invested in the 
justice system, in whatever way is thought most worthwhile at the time of realisation 
of the savings, I cannot guarantee what future budgeting arrangements will be for 
any incoming future administration.  
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In relation to the comment from the Scottish Legal Aid Board that the expected 
savings on the amount spent on counsel would depend on the number of cases 
coming through, I can only say that although the Board is able to forecast 
expenditure, those forecasts are subject to changes in the profile of cases raised and 
solicitors‟ practice. As a generality, less complex, low value cases should not require 
the deployment of counsel since experienced court solicitors should be more than 
competent to conduct such litigation. 
 
Court fees 
 
The last rise in court fees contained an element of 1% above inflation in order to pay 
for the reforms which are now to be implemented by the Bill.   We would envisage 
that the next Orders will be similar to move towards full cost recovery.  Any future 
rise in the level of court fees will inevitably include inflation rises but, as the Chief 
Executive of the Scottish Court Service pointed out to the Committee, court fees 
cover only around 80% of the cost of providing public courts and full cost recovery is 
a long way off. 
 
Any amendments to court fees include a full public consultation and will require 
Orders to be laid in Parliament to be scrutinised.  That will not change as a result of 
these reforms.  It is also worth bearing in mind that court fees comprise a relatively 
small proportion of the cost of litigation in court, particularly by comparison with the 
cost of legal representation.  
 
In relation to the Scottish Civil Justice Council suggestion that the Bill should be used 
to clarify the Council‟s functions in relation to the preparation of fees orders, I can 
confirm that the Government will be bringing forward appropriate amendments for 
this purpose. 
 
I hope that these responses to the issues raised by the Committee are helpful.   
 
Kenny MacAskill 
Cabinet Secretary for Justice 
2 June 2014 
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SP Bill 46-ML1  Session 4 (2014) 

 

1 

Courts Reform (Scotland) Bill 

 
1st Marshalled List of Amendments for Stage 2 

 
The Bill will be considered in the following order— 

 

Sections 1 to 43 Schedule 1 

Sections 44 to 112 Schedule 2 

Sections 113 to 120 Schedule 3 

Section 121 Schedule 4 

Sections 122 to 128 Long Title 

  

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 26 

Liam McArthur 

Supported by: Tavish Scott, Alison McInnes 
 

22 Leave out section 26 

Section 39 

Kenny MacAskill 
 

1 In section 39, page 20, line 21, leave out <an order of value is> and insert <one or more orders of 

value are> 

Roderick Campbell 
 

38 In section 39, page 20, line 21, after <is> insert <the only remedy> 

Kenny MacAskill 
 

2 In section 39, page 20, line 22, leave out <value of the order> and insert <aggregate total value of 

all such orders sought> 

Roderick Campbell 
 

39 In section 39, page 20, line 22, leave out <exceed £150,000.> and insert <— 

(A) where the proceedings include a claim for damages in respect of 

personal injuries, exceed £150,000, and 

(B) in all other cases, exceed £100,000. 

(1A) In subsection (1)(b)(ii)(A), “personal injuries” means personal injuries to the pursuer or 

any other person, and includes disease, impairment of physical or mental condition, and 

death.> 

Sandra White 
 

24 In section 39, page 20, line 23, leave out <£150,000> and insert <£100,000> 
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Alison McInnes 
 

40 In section 39, page 20, line 23, leave out <£150,000> and insert <£50,000> 

Elaine Murray 
 

23 In section 39, page 20, line 23, leave out <£150,000> and insert <£30,000> 

John Pentland 
 

25 In section 39, page 20, line 27, at end insert— 

<(  ) This section does not apply to proceedings in which damages claimed consist of or 

include damages in respect of personal juries caused by exposure to asbestos.> 

Kenny MacAskill 
 

3 In section 39, page 20, line 32, leave out <section> and insert <Act> 

Kenny MacAskill 
 

4 In section 39, page 20, line 35, leave out subsection (7) and insert— 

<(7) Provision may be made by the Court of Session by act of sederunt for determining, for 

the purposes of this Act— 

(a) the value of an order,  

(b) the aggregate total value of all the orders of value sought in any proceedings.> 

Schedule 1 

Alison McInnes 
 

41 In schedule 1, page 73, leave out lines 16 to 22 

Alison McInnes 
 

42 In schedule 1, page 73, leave out lines 25 to 29 

Section 46 

Kenny MacAskill 
 

5 In section 46, page 24, line 6, after <by> insert <one or more of> 

Section 49 

Margaret Mitchell 
 

26 Leave out section 49 

Section 50 

Margaret Mitchell 
 

27 In section 50, page 25, line 23, leave out from <sections> to <49(7)> in line 24 and insert 

<section 48(2))> 
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Margaret Mitchell 
 

28 In section 50, page 25, line 26, leave out <(other than for the purposes of section 49)> 

Kenny MacAskill 
 

6 In section 50, page 25, line 38, at end insert— 

<(7) An individual appointed under subsection (1) is to be paid such remuneration as the 

Scottish Ministers may determine. 

(8) The Scottish Ministers may determine different amounts of remuneration for— 

(a) different individuals so appointed, or 

(b) different descriptions of individuals so appointed. 

(9) Remuneration under subsection (7) is to be paid by the Scottish Courts and Tribunals 

Service.> 

 

After section 51 

Kenny MacAskill 
 

7 After section 51, insert— 

<Temporary provision 

 Schedule (Appeal Sheriffs: temporary provision) (which makes further provision, for a 

temporary period, in relation to Appeal Sheriffs) has effect.> 

Kenny MacAskill 
 

8 After schedule 1, insert— 

<SCHEDULE 

(introduced by section (Temporary provision)) 

APPEAL SHERIFFS: TEMPORARY PROVISION 

 

The transitional period 

1  In this schedule, “the transitional period” means the period of 3 years beginning with the 

day on which section 45 comes into force. 

 

Appointment of Senators of the College of Justice to act as Appeal Sheriffs 

2 (1) The Lord President of the Court of Session may appoint persons holding the office of 

Senator of the College of Justice to act as Appeal Sheriffs for the transitional period. 

(2) The Lord President may appoint as many persons under sub-paragraph (1) as the Lord 

President considers necessary for the purposes of the Sheriff Appeal Court during the 

transitional period. 

(3) A person may be appointed under sub-paragraph (1) only if the person has held office as 

a Senator of the College of Justice for at least one year. 
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(4) The appointment of a Senator of the College of Justice to act as an Appeal Sheriff does 

not affect the Senator’s appointment as a Senator and the Senator may accordingly 

continue to act in that capacity. 

(5) A person appointed under sub-paragraph (1) is to be treated for all purposes (other than 

for the purposes of the enactments specified in sub-paragraph (6)) as an Appeal Sheriff 

and may exercise the jurisdiction and powers that attach to the office of Appeal Sheriff. 

(6) The enactments referred to in sub-paragraph (5) are— 

(a) sections 49 and 50, 

(b) section 304(2)(c)(zi) of the Criminal Procedure (Scotland) Act 1995. 

 

Tenure 

3 (1) A person’s appointment under paragraph 2(1) ceases— 

(a) if the person ceases to hold office as a Senator of the College of Justice, 

(b) on the expiry of the transitional period. 

(2) If a person appointed under paragraph 2(1) is suspended from office as a Senator of the 

College of Justice for any period, the person’s appointment under paragraph 2(1) is also 

suspended for the same period. 

(3) The Lord President may, after consulting the President of the Sheriff Appeal Court, 

recall a person’s appointment under paragraph 2(1). 

(4) The recall of a person’s appointment under sub-paragraph (3) does not affect the 

person’s appointment as a Senator of the College of Justice. 

 

Savings 

4  Despite the ending by virtue of paragraph 3(1)(b) of a person’s appointment under 

paragraph 2(1)— 

(a) the person may continue to deal with, give judgment in or deal with an ancillary 

matter relating to, a case begun before the person while acting under that 

appointment, 

(b) so far as necessary for that purpose, and for the purpose of any subsequent 

proceedings arising out of the case or matter, the person is to be treated as acting, 

or having acted, under that appointment.> 

After section 54 

Elaine Murray 
 

29 After section 54, insert— 

<Constitution of the Sheriff Appeal Court 

In carrying out the responsibility imposed by section 54(3), the President of the Sheriff 

Appeal Court must ensure that an appeal is heard at a sitting of the Court constituted by 

not fewer than 3 Appeal Sheriffs including— 

(a) an Appeal Sheriff holding office by virtue of section 48, and   

998



 5 

(b) an Appeal Sheriff who appears to the President to be a specialist in a category of 

case that is relevant to the appeal.> 

Section 56 

Kenny MacAskill 
 

9 In section 56, page 28, line 8, leave out <, the Appeal Sheriffs constituting the Court> 

Kenny MacAskill 
 

10 In section 56, page 28, line 9, at beginning insert <the Appeal Sheriff or Appeal Sheriffs 

constituting the Court> 

Elaine Murray 
 

30 In section 56, page 28, line 9, leave out from second <or> to end of line 10 

Kenny MacAskill 
 

11 In section 56, page 28, line 10, at beginning insert <where the Court is constituted by more than 

one Appeal Sheriff, they> 

Kenny MacAskill 
 

12 In section 56, page 28, line 11, after <The> insert <Appeal Sheriff or> 

Section 60 

Kenny MacAskill 
 

13 In section 60, page 29, line 34, at end insert— 

<(  ) The Sheriff Appeal Court may keep (and produce) records in electronic form. 

(  ) For the purposes of this section, a reference to a record or a copy of a record being 

signed or, as the case may be, certified, includes a reference to the record or copy being 

authenticated by means of— 

(a) an electronic signature, or  

(b) such other means of authentication as may be specified for that purpose by an act 

of sederunt under section 97(1).> 

Kenny MacAskill 
 

14 In section 60, page 29, line 37, at end insert— 

<“electronic signature” is to be construed in accordance with section 7(2) of the 

Electronic Communications Act 2000, but includes a version of an electronic 

signature which is reproduced on a paper document,> 

Section 67 

Kenny MacAskill 
 

15 In section 67, page 32, line 36, leave out <unanimously> 
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Kenny MacAskill 
 

16 In section 67, page 33, line 6, at end insert— 

<(  ) In a case where the Court is constituted by more than one Appeal Sheriff, the opinion 

referred to in subsection (6)(b) must be the opinion of all of them.> 

Section 68 

Kenny MacAskill 
 

17 In section 68, page 33, line 28, after <67(1)> insert <, where the Sheriff Appeal Court is 

constituted by more than one Appeal Sheriff> 

Kenny MacAskill 
 

18 In section 68, page 33, line 29, leave out <Sheriff Appeal> 

Section 70 

Alison McInnes 
 

43 In section 70, page 34, line 21, at end insert <except where the proceedings include a claim for 

damages in respect of personal injuries,> 

John Pentland 
 

31 In section 70, page 34, line 33, at end insert— 

<(  ) Subsection (3)(a) does not apply to proceedings in which damages consist of or include 

damages in respect of personal injuries caused by exposure to asbestos.> 

Alison McInnes 
 

44 In section 70, page 35, line 5, at end insert— 

<(  ) In subsection (3)(a), “personal injuries” means personal injuries to the pursuer or any 

other person, and includes disease, impairment of physical or mental condition, and 

death.> 

Section 85 

Margaret Mitchell 
 

32 In section 85, page 40, line 18, at beginning insert <Subject to subsection (1A),> 

Margaret Mitchell 
 

33 In section 85, page 40, line 23, at end insert— 

<(1A) An application to the supervisory jurisdiction of the Court relating to a decision under 

the Town and Country Planning (Scotland) Act 1997 (“the 1997 Act”) must be made— 

(a) in accordance with subsection (1) where the application is made by or on behalf 

of— 

(i) an individual, 

(ii) a body whose sole or primary purpose is the promotion of environmental 

protection, or 
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(iii) a community body within the meaning given by section 75D of the 1997 

Act, or 

(b) in all other cases within the period of 6 weeks beginning with the date on which 

the grounds giving rise to the application first arise.>  

Section 89 

Kenny MacAskill 
 

20 In section 89, page 43, line 34, leave out <despite the value of any order sought,> 

Kenny MacAskill 
 

19 In section 89, page 43, line 34, leave out from third <the> to <less> in line 35 and insert <it is 

unlikely that the aggregate total value of all the orders of value granted in the proceedings, 

exclusive of interest and expenses, will be greater> 

Section 97 

Kenny MacAskill 
 

21 In section 97, page 51, line 2, after <sittings> insert <where the Court is constituted by more than 

one Appeal Sheriff> 

Schedule 2 

Elaine Murray 
 

34 In schedule 2, page 75, line 5, leave out from <amended> to end of line 12 and insert <repealed.> 

Schedule 4 

Liam McArthur 

Supported by: Tavish Scott, Alison McInnes 
 

35 In schedule 4, page 82, leave out line 10 

Section 122 

Liam McArthur 

Supported by: Tavish Scott, Alison McInnes 
 

36 In section 122, page 69, line 16, at end insert <, or 

(c) an order under section 127(2) appointing a day for section 26 to come into force.> 

Liam McArthur 

Supported by: Tavish Scott, Alison McInnes 
 

37 In section 122, page 69, line 19, after <127(2)> insert <, except an order referred to in subsection 

(2)(c)> 
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Courts Reform (Scotland) Bill 

 
1st Groupings of Amendments for Stage 2 

 
This document provides procedural information which will assist in preparing for and 

following proceedings on the above Bill.  The information provided is as follows: 

 the list of groupings (that is, the order in which amendments will be 

debated).  Any procedural points relevant to each group are noted; 

 the text of amendments to be debated on the first day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 

LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 

SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 

THEY WILL BE DISPOSED OF. 

 

 

Groupings of amendments 

 

Honorary sheriffs 

22, 35, 36, 37 

Exclusive competence: cases of more than one order of value 

1, 2, 3, 4, 20, 19 

Exclusive competence: exception for proceedings where more than one type of 

remedy sought 

38 

Exclusive competence: level of limit 

39, 24, 40, 23 

 

Notes on amendments in this group 

Amendment 39 pre-empts amendments 24, 40 and 23 

Amendments 24, 40 and 23 are direct alternatives 

Exclusive competence: application to proceedings for damages for personal 

injuries 

25 

Summary sheriffs: civil competence 

41, 42 

Sheriff Appeal Court: number of Appeal Sheriffs required to constitute Court 

5, 29, 9, 10, 30, 11, 12, 15, 16, 17, 18, 21, 34 

 

Notes on amendments in this group 

Amendment 30 pre-empts amendment 11 
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Sheriff Appeal Court: appointment of sheriffs as Appeal Sheriffs 

26, 27, 28 

Sheriff Appeal Court: remuneration for re-employed former Appeal Sheriffs 

6 

Sheriff Appeal Court: temporary appointment of Senators to act as Appeal 

Sheriffs 

7, 8 

Sheriff Appeal Court: electronic records 

13, 14 

Simple procedure: application to proceedings for damages for personal injuries 

43, 31, 44 

Judicial review: time limit in planning cases 

32, 33 
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JUSTICE COMMITTEE 

 

EXTRACT FROM THE MINUTES 

 

18th Meeting, 2014 (Session 4) 
 

Tuesday 10 June 2014 

 

Present: 
 

Christian Allard Roderick Campbell 
John Finnie Christine Grahame (Convener) 
Alison McInnes Margaret Mitchell 
Elaine Murray (Deputy Convener) John Pentland 

Sandra White 

 
 
Courts Reform (Scotland) Bill: The Committee will consider the Bill at Stage 2 (Day 
1).  
 
The following amendments were agreed to (without division): 1, 2, 3, 4, 6, 13 and 14.  
 

The following amendments were agreed to (by division)— 

24 (For 5, Against 4, Abstentions 0) 
5 (For 6, Against 2, Abstentions 1) 
7 (For 8, Against 1, Abstentions 0) 
8 (For 8, Against 1, Abstentions 0) 
9 (For 6, Against 3, Abstentions 0) 
10 (For 6, Against 3, Abstentions 0) 
11 (For 6, Against 3, Abstentions 0) 
12 (For 6, Against 3, Abstentions 0). 

 

The following amendments were disagreed to (by division)— 

22 (For 3, Against 6, Abstentions 0) 
40 (For 4, Against 5, Abstentions 0) 
23 (For 4, Against 5, Abstentions 0) 
41 (For 4, Against 5, Abstentions 0) 
26 (For 2, Against 7, Abstentions 0). 

 
The following amendments were moved and, no member having objected, 
withdrawn: 38, 39 and 25. 
 

The following amendments were not moved: 42, 27, 28, 29 and 30. 
 

The following provisions were agreed to without amendment: sections 1, 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, 35, 36, 37, 38, 40, 41, 42, 43, schedule 1 and sections 44, 45, 47, 
48, 49, 51, 52, 53, 54, 55, 57, 58 and 59. 
 
The following provisions were agreed to as amended: sections 39, 46, 50, 56 and 60. 
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The Committee ended consideration of the Bill for the day, section 60 having been 
agreed to. 
 

Roderick Campbell indicated that he is a member of the Faculty of Advocates. 
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Scottish Parliament 

Justice Committee 
Tuesday 10 June 2014 

[The Convener opened the meeting at 10:00] 

Courts Reform (Scotland) Bill: 
Stage 2 

10:00 
The Convener: Item 2 is day 1 of stage 2 

proceedings on the Courts Reform (Scotland) Bill. 
We can go up to and including section 60 of the 
bill today and no further. 

I welcome to the meeting the Cabinet Secretary 
for Justice and his officials. 

Members should have their copy of the bill, the 
marshalled list of amendments and the groupings 
of amendments. I will take things slowly to start 
with until people get into their stride. That does not 
include the cabinet secretary, who is always in his 
stride. 

The Cabinet Secretary for Justice (Kenny 
MacAskill): Perish the thought. 

Sections 1 to 25 agreed to. 

Section 26—Abolition of the office of 
honorary sheriff 

The Convener: Amendment 22, in the name of 
Liam McArthur, is grouped with amendments 35 to 
37. I understand that Liam McArthur is unable to 
attend the meeting, but Alison McInnes will speak 
to and move the amendments. 

Alison McInnes (North East Scotland) (LD): 
As the convener said, I will speak to this group of 
amendments in the absence of my colleague Liam 
McArthur. He is sorry that he cannot be at the 
meeting, but he is in Malawi this week with the 
Commonwealth Parliamentary Association as part 
of the Parliament’s continuing links with that 
country. 

My colleagues Liam McArthur and Tavish Scott 
and I are concerned about the impact that the 
proposal to abolish the position of honorary sheriff 
will have on local justice, particularly in my 
colleagues’ northern islands constituencies, but 
also anywhere else where there is only one 
permanent sheriff. I note that the committee’s 
report touched on the committee’s concerns about 
that provision in the bill. We think that honorary 
sheriffs are imperative for the delivery of justice in 
such rural and remote areas. They are afforded 
the same power and competence that a full sheriff 
is afforded and are ready to lessen the impact of 
the absence of the resident sheriff and take 
decisions that are required as a matter of urgency, 
often in out-of-office hours. 
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The bill’s policy memorandum notes that there 
may never be 
“enough work for both a summary sheriff and a sheriff, so 
there may never be a summary sheriff deployed in some 
remote areas.” 

For places such as the islands, there is little 
certainty on where the nearest summary sheriff 
might be based. Section 26 as it stands could 
therefore further erode locally delivered justice. 

Amendments 22 and 35 would remove the 
provision that abolishes honorary sheriffs. The 
approach is supported by the Law Society of 
Scotland, which believes that there may well 
remain a need for honorary sheriffs in rural areas. 
Given that they are unpaid, there would not be any 
financial implications. 

If the Government is unable to support the 
removal of section 26 completely, I urge it at least 
to support amendments 36 and 37, which would 
make the commencement of the provisions 
subject to the affirmative procedure and delay the 
abolition of the office of honorary sheriff until the 
Parliament is confident that robust alternative 
judicial arrangements are in place. That would 
provide a safeguard against ministers simply 
asserting that the conditions for the abolition of 
honorary sheriffs—for example, appropriate 
technology—have been met. 

I urge members to support the amendments. 

I move amendment 22. 

Kenny MacAskill: Amendments 22 and 35, 
which are in the name of Liam McArthur, 
supported by Tavish Scott, would omit section 26, 
which abolishes the office of honorary sheriff, and 
would retain the ability of sheriffs principal to 
appoint honorary sheriffs. Amendments 36 and 37, 
which are also in the name of Liam McArthur, 
supported by Tavish Scott, seek to make the 
commencement of section 26 subject to the 
affirmative procedure. 

The Government recognises the contribution 
that honorary sheriffs have made to the justice 
system in rural, remote and island areas, 
particularly in view of the fact that the position is 
unpaid. I readily appreciate the role that honorary 
sheriffs have played in Orkney and Shetland over 
the years. 

Honorary sheriffs perform urgent shrieval 
functions, such as custody court functions, in the 
absence or possible illness of the resident sheriff. 
Currently, honorary sheriffs have the same powers 
and competence as a full sheriff, even though 
there is no necessity for them to be legally 
qualified. Many are former sheriffs or solicitors, but 
some are not. The policy of the bill is to abolish the 
position of honorary sheriffs. The use of honorary 
sheriffs was criticised in some consultation 

responses, and some stakeholders, including 
Scottish Women’s Aid, supported their abolition.  

It is considered that the need for honorary 
sheriffs will reduce and then disappear completely 
due to the advent of the new summary sheriffs and 
as a result of the greater use of technology such 
as videolinks to remote locations. I understand 
that some business in Stornoway is already being 
dealt with in Inverness via videolink. 

It is also desirable that Scotland should have a 
fully professional, legally qualified judiciary. Lord 
Gill gave evidence to the committee that 
“The honorary sheriffs have fulfilled a need, particularly in 
outlying courts, but in a modern judicial system, all judicial 
work should wherever possible be done by professionally 
qualified and properly trained sheriffs.” 

He went on to say: 
“However, there is value to be had from the services of 

honoraries in the outlying courts. I imagine that, over time, 
the need for those services will steadily diminish because, 
with the increased flexibility that we will have through the 
use of summary sheriffs, and the ability to deploy summary 
sheriffs over a wide area and between courts, the need to 
bring in honoraries at weekends, for example, should be so 
much less.”—[Official Report, Justice Committee, 22 April 
2014; c 4533.] 

Abolition will be delayed until alternative judicial 
arrangements are put in place. That may take 
some time, as it is envisaged that summary 
sheriffs will be introduced gradually. However, it 
should be possible to extend videolinks to a 
greater number of remote and rural courts more 
quickly.  

Amendments 36 and 37 would make the 
commencement of section 26 subject to 
affirmative procedure in the Parliament. 
Commencement orders are not normally subject to 
any parliamentary procedure and such a provision 
would be unusual.  

I appreciate that the reasoning behind 
amendments 36 and 37 is to give Parliament an 
opportunity to consider whether alternative judicial 
arrangements have been made and whether 
appropriate technology has been installed. The 
Government will work closely with the Scottish 
Court Service and the Lord President to ensure 
that we are content that the appropriate alternative 
arrangements are in place before the office of 
honorary sheriff is abolished. Therefore, 
amendments 36 and 37 are unnecessary. 

I ask Alison McInnes to withdraw amendment 22 
and not to move amendments 36 and 37, given 
the assurance that I have given that the changes 
will be made over time and that alternative 
arrangements are also being made. 

Alison McInnes: I hear what the minister says 
and recognise the importance of ensuring that 
services throughout Scotland are of a piece, but it 
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is important for the Parliament to have the 
assurances that we seek. I will press the 
amendments. 

The Convener: The question is, that 
amendment 22 be agreed to. Are we all agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Finnie, John (Highlands and Islands) (Ind) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 
White, Sandra (Glasgow Kelvin) (SNP)  

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 22 disagreed to. 

Sections 27 to 38 agreed to. 

Section 39—Exclusive competence 

The Convener: Amendment 1, in the name of 
the cabinet secretary, is grouped with 
amendments 2 to 4, 20 and 19. 

Kenny MacAskill: Amendments 1 and 2 are 
technical amendments that respond to a point 
raised by the dean of the Faculty of Advocates 
when he wrote to the committee on 16 April in 
relation to the application of the exclusive 
competence limit by section 39.  

The learned dean suggested that the present 
drafting leaves room for doubt as to whether the 
exclusive competence limit relates to the value of 
each individual order sought or the aggregate total 
value of such orders.  

Amendments 1 and 2 remove that doubt by 
providing that the aggregate total value applies. If 
someone seeks two orders, one for payment of 
£200,000 and another for payment of £6,000, the 
addition of the crave for £6,000 will not have the 
perverse effect of requiring that an action that 
clearly has a value in excess of the exclusive 
competence limit must be brought in the sheriff 
court.  

Section 89 permits the remit of cases from the 
Court of Session to the sheriff court where the 
judge assesses that the value of the order sought 
is likely to be less than the exclusive competence 
of £150,000. Therefore, it is necessary to amend 
section 89 to take into account the changes made 
to section 39 by amendments 1 and 2 in relation to 
how the value of an order, or the value of orders, 

is assessed, so that section 89 operates under the 
same principles. Amendments 19 and 20 make 
the appropriate amendments. 

Amendment 3 is a technical amendment that is 
consequential on amendments 19 and 20. As 
those amendments introduce the term “order of 
value” into section 89, the definition of that term in 
section 39(6) needs to apply also for the purposes 
of section 89. That is what amendment 3 
achieves.  

Amendment 4 amends the existing power of the 
Court of Session in section 39(7) to ensure that it 
has the power to make acts of sederunt governing 
the way in which the value of an order, or the 
aggregate total value of orders, is to be 
determined. 

I move amendment 1. 

Roderick Campbell (North East Fife) (SNP): I 
welcome the cabinet secretary’s amendments. 
They deal well with the situation in which there 
might be multiple financial claims but where one of 
those claims is less than the exclusive 
competence limit. I am pleased to support the 
amendments. 

Elaine Murray (Dumfriesshire) (Lab): I 
welcome the amendments and I am also pleased 
to support them. 

The Convener: I take it that you do not wish to 
wind up, cabinet secretary. 

Kenny MacAskill: No. 

Amendment 1 agreed to. 

The Convener: Amendment 38, in the name of 
Roderick Campbell, is in a group on its own. 

Roderick Campbell: I refer to my entry in the 
register of members’ interests, which includes my 
membership of the Faculty of Advocates.  

Moving on from the previous group of 
amendments, I still think that there might be a 
problem in cases in which the real purpose is 
something other than an order of value, such as a 
reduction of contract or an interdict of a role that is 
coupled with a claim for value that is less than the 
financial limit. 

I have framed amendment 38 to find a way 
around that problem that avoids the necessity 
for—potentially—multiple legal proceedings, but I 
am more than happy to listen to the cabinet 
secretary’s views on that point. 

I move amendment 38. 

Elaine Murray: I have a lot of sympathy for the 
amendment. Like Roddy Campbell, I am 
interested to hear what the cabinet secretary has 
to say, particularly on whether the amendments in 
the previous group remove the need for 
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amendment 38. I am very supportive of the 
principle of the amendment. 

Kenny MacAskill: I am grateful to Roderick 
Campbell for raising the issue, and I hope that I 
can clarify things for him and Elaine Murray. The 
effect of amendment 38 would be that exclusive 
competence of the sheriff court would apply only 
where the only order sought was an order of 
value—that is, an order for the payment of money 
or an order determining rights in relation to 
property. 

Section 39 gives the sheriff exclusive 
competence in any civil proceedings in which an 
order of value is sought that does not exceed 
£150,000. The consequence of that is that in 
proceedings in which a number of orders are 
sought—for example, orders for reduction, 
interdict or declarator—as well as an order of 
value, notwithstanding the nature and significance 
of the other orders sought, if the order of value is 
less than £150,000, the case must be heard in the 
sheriff court. 

Amendment 38 would mean that only the cases 
where only an order for value is claimed would be 
subject to the exclusive competence of the sheriff 
court. It is not difficult to imagine that parties may 
seek to avoid the effect of the new exclusive 
competence by simply adding an extra crave or 
request to the court, in addition to the claim for an 
order of value. In that way, the £150,000 limit 
would be avoided. For example, if one had a claim 
for contractual damages of £25,000, the exclusive 
competence limit could be avoided by adding a 
claim for reduction of the contract. That would 
enable parties to frustrate the policy behind the 
exclusive competence. 

Amendment 38 would simply provide a way of 
avoiding the new exclusive competence, which I 
remind committee members is intended to ensure 
that the resources of the courts are used 
efficiently. It is for that reason that I ask Rod 
Campbell to withdraw amendment 38, although I 
understand where he is coming from. 

Roderick Campbell: After having heard what 
the cabinet secretary has to say, I am happy to 
withdraw my amendment. 

Amendment 38, by agreement, withdrawn. 

Amendment 2 moved—[Kenny MacAskill]—and 
agreed to. 

The Convener: Amendment 39, in the name of 
Roderick Campbell, is grouped with amendments 
24, 40 and 23. I draw committee members’ 
attention to the pre-emption and direct 
alternatives: if amendment 39 is agreed to, I 
cannot call amendments 24, 40 and 23—they are 
pre-empted. I hope that members are taking notes 

on this. Amendments 24, 40 and 23 are direct 
alternatives. Do not ask me to explain that again. 

Elaine Murray: Can you just clarify— 

The Convener: I will do it again. 

Elaine Murray: Can you just clarify what that 
means? Does it mean that if amendment 24 is 
agreed to, amendments 40 and 23 fall? 

The Convener: If amendment 39 is agreed to, I 
cannot call amendments 24, 40 and 23 because 
they are direct alternatives. 

Elaine Murray: So if amendment 24 is agreed 
to— 

10:15 
The Convener: This has been explained to me, 

but I knew that I would get it wrong. We will start 
again. I should have had a bigger breakfast. 

We understand the pre-emption. Amendments 
24, 40 and 23 are direct alternatives, so they can 
be called. 

Elaine Murray: But if amendment 24 is agreed 
to, the figure of £150,000 will no longer be in the 
bill. 

The Convener: We can still call the 
amendments. Elaine Murray should sit in the 
convener’s chair; it would make things a lot easier 
for me. Are we all happy now? 

I have lost my place, so we will go back to the 
beginning. Roderick Campbell is to move 
amendment 39 and speak to the other 
amendments in the group. 

Roderick Campbell: First, I apologise to 
members who might be slightly confused by my 
amendment. Amendment 39 is not really about the 
limits that we are about to discuss but about how 
commercial or non-personal injury cases should 
be considered in exactly the same way as 
personal injury cases. 

I will refer to the history of court reform. As far 
as I could see, in the Gill review, there was no real 
discussion about different privative limits for 
different types of claim. However, paragraphs 104, 
105, 131 and 132 in chapter 4 of the review 
certainly dealt with the statistics on business in the 
general department of the Court of Session. It is 
notable that paragraph 105 picked up that there 
were very few commercial cases in the initial audit 
so a different audit was carried out. The final 
statistics showed that 49 per cent of commercial 
cases contained a conclusion for more than 
£150,000 and only 9 per cent contained a 
conclusion for less than £50,000. At the end of the 
day, we are moving on to a situation in which 
approximately 26 per cent of commercial actions 
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will be transferred to the sheriff court in 
accordance with the bill’s provisions. 

The policy memorandum and the financial 
memorandum take the Gill review forward. It is 
notable that the financial memorandum contains 
different scenarios that reflect personal injury 
cases shifting from the Court of Session, but there 
is no assessment of the impact on non-personal 
injury cases. The information that we have is that 
about 700 cases will be transferred if the exclusive 
competence limit is kept at £150,000. 

From my questioning of Eric McQueen of the 
Scottish Court Service, we know that there is no 
geographical breakdown of where the transferred 
cases might come from. In effect, we have little 
information about the impact of the proposed 
changes, other than what is said in the Gill review. 
I have no doubt that disproportionate costs will be 
incurred in commercial cases as well as in 
personal injury cases but, at six figures, I would 
have thought that cases in which disproportionate 
costs were incurred would not be particularly 
numerous. There are certainly reasons why some 
of those cases end up in commercial procedure at 
the Court of Session in the first place. Some of the 
arguments that we have heard arise really from 
the necessity of fixing the personal injury problem, 
if I can put it that way. 

More important, although the bill provides for the 
possibility of a national specialist commercial 
sheriff court, there are no plans in the short term to 
set one up. We should consider the argument that 
there is a possibility of specialist sheriffs hearing 
cases locally. Lord Gill said: 

“specialisation will be heavily concentrated in the major 
courts in the cities”.—[Official Report, Justice Committee, 
22 April 2014; c 4530.]  

Although I also accept Sheriff Principal Taylor’s 
argument that the evidence is that commercial 
cases are heard and dealt with properly in 
Glasgow sheriff court, I do not think that that quite 
deals with the point that I made in the stage 1 
debate about cases in Wick and Stranraer. I 
accept the evidence to the committee about 
capacity and that such cases will no doubt be able 
to be heard at various courts throughout Scotland. 
I am concerned about how the same access to 
justice that is provided in the cities will be provided 
in remoter areas in particular. 

We will obviously have a debate about the 
appropriate jurisdiction limit for personal injury 
cases; I do not want to be drawn into that for the 
moment. I will listen carefully to what Sandra 
White and other members have to say on that. I 
simply invite the Government to consider the 
position further and to consider what further 
information might be provided on the impact of 
whatever limit is agreed before stage 3. 

I move amendment 39. 

The Convener: I take it from what you have 
said that you do not want to speak to the other 
amendments in the group. 

Roderick Campbell: No. 

Sandra White (Glasgow Kelvin) (SNP): I thank 
Roderick Campbell for his explanation of 
amendment 39. He started by saying that we 
might be confused by the amendment, but he has 
clarified for us exactly what the amendment is 
probing, regarding commercial injury cases being 
considered in the same way as personal injury 
cases in the sheriff court system. 

I will speak to amendments 40 and 23. 

The Convener: Have you spoken to 
amendment 24 yet? 

Sandra White: Do you want me to speak to it 
first, convener? 

The Convener: Well, it is your amendment. 

Sandra White: Yes, but I can speak to it after 
this. I just wanted to— 

The Convener: It is up to you. You can pick and 
mix. 

Sandra White: I would prefer to speak to Alison 
McInnes’s amendment 40 and Elaine Murray’s 
amendment 23 first. 

If too low a threshold is selected—for example, 
£30,000 or £50,000—the reforms that we are 
looking for will not be delivered, nor will there be 
reduced costs or greater efficiency. The case for a 
specialist personal injury court, which is supported 
by the Scottish Trades Union Congress, would 
also be undermined if we went down to such a low 
figure. 

My amendment 24 proposes an increase in the 
exclusive competence of the sheriff court to 
£100,000, rather than the £150,000 that has been 
suggested by Lord Gill and the Scottish 
Government. The committee has heard lots of 
evidence from stakeholders saying that £150,000 
is too high; we need to recognise that, which is 
why I propose a lower limit of £100,000. As I 
mentioned in relation to amendments 40 and 23, a 
limit of £50,000 or £30,000 will not deliver the 
changes that are needed in order to improve the 
civil court system vastly. I remind members that 
the previous Labour Scottish Government, when 
Cathy Jamieson was Minister for Justice, asked 
Lord Gill and his team to look at the issue and to 
produce an independent report on how access to 
civil justice could be improved by reducing the cost 
of litigation and delays. Their advice was that the 
exclusive competence of the sheriff court be 
raised to £150,000. 
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The whole point is that the system must be 
improved for the people who need to use it, and 
the low limit that has been proposed will not do 
that. Too many cases will continue to be raised in 
the Court of Session, which will clog up that court. 
The Court of Session should deal with complex 
cases such as asbestosis cases, which the 
committee has heard about. Under my 
amendment 24, personal injury cases in which the 
damages would be below £100,000 would be dealt 
with in a specialist personal injury court or by 
specialist sheriffs in the local sheriff courts. That 
would surely be an improvement on the current 
system, and it would give stakeholders including 
Clydeside Action on Asbestos more options for 
meeting the needs of their members in settling 
their claims swiftly and effectively. 

Alison McInnes: Amendment 40 would 
increase the proposed privative jurisdiction of the 
sheriff court to £50,000. We probably all agree that 
the limit of £150,000, which is currently in the bill, 
would set the bar far too high. It would be a 
significant leap from the existing £5,000 threshold 
and would be considerably higher than the 
equivalent limit elsewhere in the United Kingdom. 
The amendment is supported by the Law Society 
of Scotland and would bring Scotland broadly into 
line with England and Wales. I believe that that 
would go some way towards allaying the concerns 
of many organisations regarding the automatic 
right to counsel, the impact on the bar and the 
possibility of attaining early and efficient 
settlement of cases. 

The bill provides an opportunity for us to ensure 
that disputes are litigated at the most appropriate 
level, with low-value litigation being predominantly 
removed from the Court of Session. Today, the 
committee has been presented with a number of 
options and must decide how best to achieve that. 
However, our deliberations on the appropriate limit 
have been hindered by the Scottish Government’s 
inability to provide robust evidence in support of its 
proposal, which has been widely criticised. Such 
evidence could have helped us in our 
consideration of the alternatives that we are 
presented with today. 

Elaine Murray: The committee’s stage 1 report 
considered that the proposed privative limit of 
£150,000 is too high. It would constitute a 3,000 
per cent increase on the current limit, is five times 
the limit in Northern Ireland and three times the 
limit in England and Wales for personal injury 
claims, and is six times the limit for other claims. 
The proposed increase has been criticised by the 
STUC, the Educational Institute of Scotland, the 
Scottish Police Federation, Clydeside Action on 
Asbestos, the Association of Personal Injury 
Lawyers, the Faculty of Advocates and the Law 
Society of Scotland—to mention just a few. 
Amendment 23 is supported by the Faculty of 

Advocates and proposes a limit of £30,000. I will 
go through how that has been arrived at. 

The argument is that the figure of £150,000 was 
based on weak analysis, in the Gill report, of old 
and limited data—93 cases over a three-year 
period, which represented less than 1 per cent of 
cases. The Faculty of Advocates and the 
Association of Personal Injury Lawyers have 
conducted two separate and more robust analyses 
of a total of 1,001 cases over 2011 and 2012. The 
figures were provided to me by the gentleman 
whom the cabinet secretary referred to as “the 
learned dean”, which I hope means that he has 
some confidence in them. Those analyses 
demonstrate that a much lower limit would achieve 
the aims of the Gill review. Indeed, 70 per cent of 
all personal injury cases settle for £20,000 or less, 
and 80 per cent for less than £50,000. 

The two analyses suggest that a limit of 
£100,000 would leave only 13 per cent of personal 
injury cases with the Court of Session. If the 
intention is to retain 20 per cent of cases in the 
Court of Session, the privative limit needs to be 
between £30,000 and £50,000. The figure of 
£30,000 is a compromise that would bring 
Scotland into line with Northern Ireland. Although 
the Gill review considered cases worth under 
£50,000 to be “of low value”, the figure of £30,000 
is more than the average annual wage, and having 
a limit of £30,000 would allow people who are 
resident in Scotland and who have serious life-
limiting injuries to access the Court of Session and 
to have the benefit of advice by counsel. That 
would help to ensure equality of arms in more 
serious cases, because most insurance 
companies would be in a position to afford to 
instruct counsel. Furthermore, the proposal would 
not incur costs to the public purse because most 
personal injury cases are pursued on a no-win, no-
fee basis. 

I asked representatives from organisations that 
were arguing for a lower limit for examples of 
cases in which the proposals in the bill would have 
disadvantaged clients. I will briefly run through 
some of those examples to illustrate why victims 
need the limit to be substantially reduced. We are 
not talking about victims of crime here, of course; 
we are talking about victims of injustices such as 
industrial injury or accidents at work. 

In May this year, a mother claimed for the loss 
of her 19-year-old son and was awarded £86,000 
by the Court of Session. Comparison with similar 
cases in the sheriff court suggests that, if the case 
had been taken there, the award would have been 
around half of that sum. Also last month, a 
schoolgirl who was injured when a bus that she 
was travelling in was blown over was awarded 
£30,000 by a jury in the Court of Session, which 
found against the bus company. Again, that was a 
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complex case that was won for her by an 
experienced advocate. 

Three cases that were brought to the Court of 
Session in 2010 against the Ministry of Defence by 
parents who had lost sons who were servicemen 
in the Nimrod crash in 2006 resulted in awards of 
between £90,000 and £100,000. In all likelihood, 
the parents would have received considerably less 
in the sheriff court—possibly as little as £15,000 or 
£25,000. A woodworker who contracted 
nasopharyngeal cancer due to wood-dust 
exposure lost several years’ pay and was awarded 
less than £150,000 by the Court of Session. 
However, if he had not had specialist 
representation in what was an extremely unusual 
case of catastrophic injury, he probably would not 
have received anything at all.  

In my view, the privative limit must be 
substantially lowered, for a number of reasons. 
The calculations on which the figure of £150,000 is 
based have been proved to be incorrect by 
analyses of data from two independent sources. 
The number of cases that are likely to be retained 
by the Court of Session will be too low to maintain 
expertise in that court, or to provide adequate 
opportunity for training young advocates. 

The high privative limit would also have 
consequences for commercial cases. I share 
some of Roderick Campbell’s concerns in that 
regard, because the bill does not propose a 
specialist commercial sheriff court. Businesses 
would therefore be offered the choice between 
having cases that are valued at less than 
£150,000 being heard by a sheriff—who, in many 
parts of the country, as Mr Campbell has said, 
might not be a specialist commercial sheriff—or 
writing into their contracts that any disputes will be 
heard under English law, where cases above 
£25,000 can be heard in the High Court. 

Another factor is the important issue of equal 
access to justice. Most people earn well under 
£30,000, and significant levels of personal injury 
could result in claims for much less than that 
privative limit. However, rather than just being low-
value cases, they may still involve catastrophic 
injury with life-changing consequences, and they 
may also be complex and require specialist 
representation. The bill risks creating greater 
inequality, so the privative limit must be 
substantially reduced. 

I propose a limit of £30,000. However, if, during 
today’s discussion, it appears that the committee 
would prefer Alison McInnes’s proposed limit of 
£50,000, I would be prepared to support that, 
because I firmly believe that the limit must be 
reduced. I look forward to hearing the views of 
committee members. 

John Finnie (Highlands and Islands) (Ind): 
There is sometimes difficulty in looking at one 
section in splendid isolation. My intention is to 
support amendment 24, in the name of Sandra 
White—which is not a position that I would have 
expected to find myself in. I have sought to 
understand the wider implications, and I think that 
the percentage shift of workload is important if the 
whole process is to work as a wider package.  

10:30 
I do not recognise some of the stuff that Elaine 

Murray said about low value. I certainly would not 
be party to anything that I thought would 
disadvantage any victim, whether their issues 
were being dealt with by the criminal court or the 
civil court. People will quite understandably seek 
reassurance regarding some aspects of 
representation, which can and will be dealt with 
elsewhere, and I hope that they will get that 
reassurance.  

I am always minded to follow the position of the 
STUC, which is not concerned and is relaxed 
about the proposal that Sandra White has made, 
so that is the position that I will be supporting.  

Margaret Mitchell (Central Scotland) (Con): 
We all agree that the £150,000 limit is too high. 
The question is, where do we set the threshold? I 
am not persuaded by the suggestion that the 
amount should be £100,000, because there is a 
real lack of empirical evidence to support that, and 
nor am I persuaded by the argument that people 
who are pursuing personal injury cases, such as 
Clydeside Action on Asbestos, would be pleased 
with a £100,000 threshold, rather than having the 
opportunity to take their case to the Court of 
Session, where counsel is guaranteed and there is 
equality of arms and representation. 

I am attracted by Alison McInnes’s proposal that 
the threshold be £50,000, which is of 
consequence, although if that fails I would 
certainly support Elaine Murray’s proposal for a 
£30,000 threshold. I am concerned about some of 
the cases and evidence that she has cited today, 
and there is an argument for taking more evidence 
on that important issue, which affects access to 
justice. I am happy to support Alison McInnes’s 
proposal for a £50,000 limit, which would give 
parity with England and Wales and avoid any 
unintended consequences of the difference 
between levels; failing that, I will support Elaine 
Murray’s proposal.  

Roderick Campbell: I have a point of 
information, convener. 

The Convener: I am going to allow Christian 
Allard to speak first.  
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Christian Allard (North East Scotland) (SNP): 
I would like to make it clear that, following the 
debate at stage 1, I am not the only one who 
thinks that £150,000 is the right limit. 
Organisations such as Which?—the Consumers 
Association—and Citizens Advice Scotland said 
that they were relaxed about a £150,000 threshold 
and that that was the best way to address the 
issue of court reform. If cases that come before 
the new personal injury court are limited, the 
specialism of the court could, according to Lauren 
Wood of CAS, be undermined, and Julia Clark of 
Which? said that this was about there being 
proportionality in the system, which is what 
consumers require when it comes to access to 
justice. Lord Gill and Sheriff Principal Taylor also 
made it clear that a £150,000 threshold is widely 
thought to be the best way of addressing the issue 
and of ensuring that all court reforms are working 
properly. 

I am quite disappointed that a lot of members 
think that £30,000 or £50,000 will not cause a lot 
of damage to the spirit of the bill. I would agree to 
drop the limit to £100,000, and I encourage 
members to back Sandra White’s amendment, 
even though I would have preferred the figure to 
stay at £150,000.  

Elaine Murray gave examples of the kind of 
thing that we heard about in evidence, but most of 
those cases would go to the Court of Session, 
because they are complex cases. Whatever value 
is attached to complex cases, they will have to go 
to the Court of Session, and I am reassured by 
that.  

The Convener: John Finnie has made an 
important point about later sections in the bill; after 
all, we have to be able to bring all the provisions 
together. Christian Allard has made it clear that, 
irrespective of the tests that the committee feels 
should be applied in the bill—as introduced, or as 
amended—there will still be remitting of cases to 
the Court of Session, and the same applies to the 
availability of counsel. The problem is that we will 
not see how all these things mesh until after stage 
2. 

I do not know where Elaine Murray got her 
contrasting figures for sheriff court and Court of 
Session awards. How can one know whether there 
is any such disparity unless a case is tested at 
proof? Is there any academic research that 
highlights those differences? If so, I would be 
happy to see it, because Ms Murray has made 
quite substantial claims about huge differences 
between awards that have been made at the Court 
of Session and awards that have been made at 
the sheriff court. I just do not know where those 
figures have come from. 

Elaine Murray: They were provided to me by a 
Queen’s counsel. 

The Convener: That might well be the case, but 
what is the evidential basis for the figures? The 
only thing that tells you what a court will award is 
the actual award that it makes, and any court—
even a sheriff sitting on his or her own—will 
consider the awards that were made in previous 
cases. As a result, these things should not be so 
far out of balance. If they were, there would be an 
appeal to the sheriff principal. 

I am currently sympathetic to the proposal for a 
£100,000 limit, but I want to see how things pan 
out in the bill’s other sections with regard to 
availability of counsel, remit to the Court of 
Session and so on. Such tests will be very 
important in ensuring that complex cases do not 
remain in the sheriff court but can easily be 
referred to the Court of Session, where QCs will 
be available, specific tests can be applied and 
novel areas of law or difficulties in evidence can 
be addressed. 

I believe that Roderick Campbell has a point of 
information. 

Roderick Campbell: With regard to Margaret 
Mitchell’s point about the £50,000 limit in England, 
I point out that, technically, the position in relation 
to non-personal injury cases was changed by 
statutory instrument on 22 April and that the limit 
in England for such cases is now £100,000. 

Margaret Mitchell: What is the limit for other 
cases? 

Roderick Campbell: The limit for other cases is 
still £50,000. 

The Convener: Thank you for that point of 
information. Cabinet secretary, do you wish to 
make any comments? 

Kenny MacAskill: I am grateful to Rod 
Campbell for that information. The same point had 
been intimated to me in my discussions with the 
Lord President. 

With regard to Roderick Campbell’s amendment 
39, there is a desire, which has been mentioned in 
the civil courts review, to ensure that specialisation 
can take place. Aberdeen, for example, is getting 
a new commercial and civil centre, and the bill will 
allow the Lord President to designate categories of 
specialism. That opportunity exists, and I am 
happy to make it clear that the Lord President and 
the Scottish Civil Justice Council will, I think, 
reflect on the matter. 

Amendment 39 seeks to ensure that personal 
injury cases of £150,000 or less may be raised 
only in the sheriff court, but for other cases, the 
limit would be £100,000. That would set the bar 
higher for personal injury cases than for other 
cases with regard to their ability to be raised in the 
Court of Session, so I do not support the 
amendment. Although it could be said that the 
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amendment goes with the grain of our policy to 
return low-value personal injury cases to the 
sheriff court, including sending many cases to the 
new specialist personal injury court, we made it 
clear in our stage 1 response that we do not 
consider it appropriate to introduce different 
exclusive competence limits for different types of 
cases. Specialisation will be for the SCJC. 

According to Scottish Court Service figures for 
2011-12, only 146 commercial cases were dealt 
with in the Court of Session. Given that relatively 
few cases would be affected, we do not think that 
there is a case for having different limits. Indeed, 
on 22 April, Sheriff Principal Taylor said in 
evidence that many actions for considerably more 
than £150,000 are raised in the commercial court 
of Glasgow sheriff court. 

Amendment 24, in the name of Sandra White, 
seeks to ensure that cases for £100,000 or higher 
may be raised only in the Court of Session. That 
would have the effect of lowering the exclusive 
competence limit in the bill from £150,000 to 
£100,000. As the Minister for Community Safety 
and Legal Affairs pointed out when she gave 
evidence to the committee on 29 April, we have 
been listening to stakeholders on the issue. 
Although the committee has heard from 
organisations including Which? that support a 
£150,000 limit, many of those who have appeared 
in front of the committee think that £150,000 is too 
high for the exclusive competence. Indeed, the 
same point was highlighted, to a lesser degree, in 
the consultation on the bill. We have recently had 
further discussions with the STUC, which also 
voiced concerns about the appropriate limit. 

Taking all that on board, I think that amendment 
24 strikes a balance between the original 
exclusive competence figure of £150,000 that was 
suggested by Lord Gill and the views of some 
stakeholders, while still being able to deliver the 
more efficient and affordable system that is 
intended in the Scottish civil courts review. I am 
therefore happy to support amendment 24. 

Amendment 40, in the name of Alison McInnes, 
would ensure that cases of £50,000 or above may 
be raised only in the Court of Session. 
Amendment 23, in the name of Elaine Murray, 
would ensure that cases of £30,000 or above may 
be raised only in the Court of Session. I do not 
support either amendment. I do not accept, as the 
convener alluded to, that cases would be given 
lower awards in the sheriff court; I do not think that 
there is any evidence of that. In any event, there is 
a specialist personal injury court, which would 
ensure that balance. 

Equally, it is important to point out that the 
whole purpose of Lord Gill’s review was to ensure 
access to justice, which he suggested is not being 
provided. The convener has given appropriate 

caveats on amendments to come on remit and 
sanction. I remind the committee that both Labour 
and the Conservatives signed up to the principle in 
the SCCR of delivering a justice system that has 
fewer delays and costs, which is what I believe 
has been delivered by the Lord President. 

Some stakeholders—the Faculty of Advocates, 
the Association of Personal Injury Lawyers and the 
Law Society of Scotland—have asked that there 
be a lower exclusive competence. The Faculty of 
Advocates referred to limits that are in place in 
other UK jurisdictions, but that does not compare 
like with like. Rod Campbell helpfully pointed out 
the recent changes in personal injury matters 
south of the border. 

One of the major issues that the SCCR 
pinpointed is that the sums that are sued for in 
claims are being inflated by about three times in 
order to bring claims to the Court of Session, 
which means that it is highly misleading for the 
APIL and others to quote the settlement figure in 
the context of setting an appropriate exclusive 
competence figure. 

In the current circumstances, applying the 
finding of the SCCR, settlement figures of £30,000 
or £50,000 could likely be the result of claims 
being brought for £90,000 or £150,000. To put it 
another way, if we were to reduce the exclusive 
competence to £50,000, the likely settlement 
figure in a claim for that amount—the money that 
would be awarded at the end of the case—would 
be only around £17,000. 

We need to choose the level of the exclusive 
competence based on the sum that is being sued 
for, because that is what is used to decide in 
which court to raise the claim. If people’s cases 
are heard in the right court in a more efficient civil 
justice system, that will allow them to reach 
settlement and get their awards more swiftly. 

Lord Gill’s aim in proposing the reforms is to 
make justice more accessible to more people and 
to lower the cost of getting justice, and not to 
disadvantage people. An exclusive competence as 
low as £50,000 or even £30,000 would 
fundamentally fail to achieve that. I urge the 
committee to reject amendments 39, 40 and 43. I 
am happy to support amendment 29, in Sandra 
White’s name. 

Roderick Campbell: I just want to clarify what I 
was saying about the change in England. In non-
personal injury cases the limit is £100,000. In 
personal injury cases the limit remains at £50,000. 
I will not press my amendment. 

Amendment 39, by agreement, withdrawn. 

The Convener: Cabinet secretary, I think that 
you intended to refer to Sandra White’s 
amendment 24. 
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Kenny MacAskill: Yes. I am sorry. 

Amendment 24 moved—[Sandra White]. 

The Convener: The question is, that 
amendment 24 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP) 

Against 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

The Convener: The result of the division is: For 
5, Against 4, Abstentions 0. 

Amendment 24 agreed to. 

Amendment 40 moved—[Alison McInnes]. 

The Convener: The question is, that 
amendment 40 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 40 disagreed to. 

Amendment 23 moved—[Elaine Murray]. 

The Convener: The question is, that 
amendment 23 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 23 disagreed to. 

The Convener: Amendment 25, in the name of 
John Pentland, is in a group on its own. 

10:45 
John Pentland (Motherwell and Wishaw) 

(Lab): The Scottish Parliament has always 
accepted that asbestos-related conditions are 
something of an exceptional circumstance when it 
comes to legislation and the pursuit of cases 
through the courts. That was clear in 2009 when 
the Damages (Asbestos-related Conditions) 
(Scotland) Bill was passed, and I note that 
asbestos is singled out in Stuart McMillan’s 
mooted member’s bill on the recovery of medical 
costs for asbestos diseases. 

In its evidence, Clydeside Action on Asbestos 
argued that its members’ cases 
“must fall into the definition of ‘the most complex and 
important cases’”. 

It stated: 
“Our members must have access to experienced 

Advocates and Solicitor Advocates who have knowledge of 
this specialised area of Law” 

and 
“swift access to justice at the highest level.” 

It pointed out that the value of damages is lower 
than £150,000 in 95 per cent of cases but that 
their complexity is shown by the proportion that 
have been appealed to the Supreme Court. Sheriff 
Principal Taylor argued that many cases would 
end up in the Court of Session anyway because of 
their complexity, but of course the process would 
be more drawn out. 

Prompt consideration of asbestos cases is 
important, and my amendment 25 seeks to 
recognise both that and their complexity by 
excluding such cases from the changes that are 
proposed in the bill. 

I move amendment 25. 

Margaret Mitchell: I have some sympathy with 
John Pentland’s amendment. The difficulty, of 
course, is always in the detail. Legislating for one 
particular group makes it unclear who else would 
fall into the category. 

The Convener: I support Margaret Mitchell on 
that. I have huge sympathy for the amendment, 
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but if we take one group and say that it is special, 
another group will come along and say that it is 
special, too. We still have within the sheriff court, 
apart from there being a specialist sheriff court, an 
option with complexity for remits to the Court of 
Session, and decisions at the Supreme Court are 
valuable in determining what are complexities and 
what value should be placed on matters. As a 
matter of principle, if we legislate to make one 
group, worthy though it is, special compared with 
any other group that exists or may come along, 
that will present difficulties. 

Elaine Murray: The way in which the discussion 
has divided up goes back to the problem to which 
John Finnie referred. Other amendments that 
come later may clarify some of the issues around 
making a special case out of one group, because 
there are amendments that would enable ministers 
to alter what comes in as a special case. Part of 
the problem is that we are considering amendment 
25 today and other amendments that are likely to 
come up next week would overcome some of the 
difficulty to which the convener refers. 

The Convener: There are options at stage 3, in 
that case. 

John Finnie: The convener and Elaine Murray 
have largely covered the issue. I would not want 
opposition to amendment 25 to be seen as a lack 
of sympathy for or recognition of the complexity of 
asbestos cases. It is for that reason that I think 
that the matter will be picked up later in the 
consideration of the bill. 

Roderick Campbell: Like others, I am 
sympathetic to amendment 25 but I find difficulty in 
singling out one particular type of claim. Clinical 
negligence, for example, raises other issues. On 
balance, I think that we should oppose 
amendment 25. 

Kenny MacAskill: Like members who have 
spoken, the Government sees where John 
Pentland is coming from. We all have great 
sympathy there, and that is why we have taken 
action to assist all those who have been harmed 
by negligent exposure to asbestos. We have 
legislated to ensure that a person who is dying 
from mesothelioma can receive damages without 
preventing members of their family from making a 
future claim for damages, and we have supported 
legislation that clarifies Scots law as it relates to 
damages for fatal personal injuries, reducing 
requirements for potentially intrusive, protracted 
and costly investigations and making the 
settlement of claims quicker and fairer. 

The Courts Reform (Scotland) Bill will ensure 
that cases are heard in the appropriate court, 
reducing unnecessary delays and disproportionate 
costs to all litigants. This is an important and 
sensitive area. I listened carefully to the evidence 

on the subject that was given to the committee at 
stage 1, particularly what was said by Phyllis Craig 
of Clydeside Action on Asbestos and Sheriff 
Principal Taylor, and I have also met Phyllis Craig. 

Amendment 25 seeks to keep all asbestos 
cases in the Court of Session. In her evidence to 
the committee, Ms Craig said that she would 
prefer them to be heard in the Court of Session 
but she added: 

“However, if they had to be moved, we would want them 
to be moved into the sheriff court with all solicitors’ and 
advocates’ fees paid and with all the procedures that 
ensure efficiency in the Court of Session transferred to the 
sheriff court.”—[Official Report, Justice Committee, 22 April 
2014; c 4510-1.] 

Let me address some of those points. 

On whether all asbestos-related disease cases 
should automatically be raised in the Court of 
Session, I agree with Sheriff Principal Taylor. He 
argued that a decision to grant sanction for 
counsel should be dependent on the merits of 
each case, and went on to say: 

“a complex asbestosis case will probably be remitted to 
the Court of Session. However, even if it were to remain in 
the sheriff court, it would almost certainly merit sanction for 
counsel.”—[Official Report, Justice Committee, 22 April 
2014; c 4527.] 

That is my experience not only as a Government 
minister, but as a practising lawyer. 

Although there will not be automatic sanction for 
counsel in the specialist personal injury court or 
the sheriff courts, the Government believes that all 
cases that merit counsel will continue to benefit 
from the expertise of counsel. Most asbestos-
related disease cases, even those of relatively low 
financial value, fall into that category. 

When those cases are heard in the sheriff 
courts or the specialist personal injury court, the 
sheriff, who will have all the facts before them, is 
best placed to decide whether sanction for counsel 
is appropriate. That takes us on to the issue of 
equality of arms, which will, as the convener 
mentioned, doubtless be raised in discussions 
next week. I agree with and have great sympathy 
for Sheriff Principal Taylor’s position in that regard. 

Complex cases, which I understand make up 
the majority of cases, will be able to be remitted to 
the Court of Session where the sheriff and the 
Court of Session agree that it is the most 
appropriate course of action. To add further 
comfort, we will lodge an amendment next week to 
ease the test for remit from the sheriff court to the 
Court of Session, which will address some of the 
changes to which John Finnie and others referred 
in respect of the STUC’s views. 

I meet Clydeside Action on Asbestos regularly, 
and I will continue to do so throughout the bill’s 
passage. The aim of the meetings is to ensure that 
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all those who suffer from this distressing disease, 
and all those who have lost loved ones on account 
of it, are supported throughout the court process 
and receive the justice that they deserve. 

I believe that the committee shares that view, 
and I can give an assurance that the appropriate 
options with regard to remit, sanction and equality 
of arms will be put in place to ensure that the 
requirements for asbestos cases are met and the 
complexities in relation to other potential 
categories of victims are considered. 

I share the committee’s sympathies for those 
who are affected by asbestos-related conditions, 
and I think that we can provide a solution in the bill 
and through other changes. I oppose amendment 
25. 

The Convener: Can you tell us how you will 
ease the test? I do not know whether the 
amendment that you mentioned has been lodged, 
but it would be helpful for us to know—or maybe 
not; I do not want to put you on the spot. 

Kenny MacAskill: We do not have permission 
to do so at the moment, but I can say that I am 
discussing the issues with the STUC, and I will be 
keeping Phyllis Craig apprised of the situation. We 
have already had discussions. 

My officials have just told me that the 
amendments will be lodged at noon today. 

The Convener: So you can tell us about that. 

Kenny MacAskill: I do not have the 
amendment in front of me. 

The Convener: Oh, right—unfortunately. 

Kenny MacAskill: We have run the amendment 
by many of the organisations to which I have 
referred and, as I said, there are further on-going 
discussions. 

The Convener: As you will appreciate, the 
committee had concerns about the test in the bill 
as it was introduced. 

John Pentland: In light of what has been said, I 
will withdraw amendment 25 for now. 

Amendment 25, by agreement, withdrawn. 

Amendments 3 and 4 moved—[Kenny 
MacAskill]—and agreed to. 

Section 39, as amended, agreed to. 

Sections 40 to 43 agreed to. 

Schedule 1—Civil proceedings, etc in 
relation to which summary sheriff has 

competence 

The Convener: Amendment 41, in the name of 
Alison McInnes, is grouped with amendment 42. 

Alison McInnes: Amendments 41 and 42 would 
remove adoption and forced marriage proceedings 
from the list of civil proceedings in which a 
summary sheriff has competence, as set out in 
schedule 1. 

The amendments, which are supported by the 
Law Society of Scotland and the Faculty of 
Advocates, reflect the fact that adoption and 
forced marriage proceedings can be particularly 
complex. Following parliamentary approval of a 
motion earlier this year, it will shortly become a 
criminal offence to force someone into marriage, 
which will be punishable by up to seven years in 
prison. 

We have struggled with the interaction between 
the civil remedies and criminal proceedings. In the 
context of the new criminal liability, the existing 
civil remedies for those who are at risk of forced 
marriage and those who have already entered into 
a forced marriage, which involve forced marriage 
protection orders, will become even more 
sensitive. The international racial and ethical 
dimensions of such cases can also cause them to 
be extremely complicated. 

Similarly, the Law Society of Scotland argues 
that adoption and the grant of authority to adopt 
are the most serious form of interference in family 
life, and as such should not be the responsibility of 
the most junior tier of the judiciary. The society 
argues that such cases are among the most 
demanding to be heard in the sheriff court. In 
seeking to establish the facts, sheriffs can 
consider a wealth of reports and records, and hear 
from a number of witnesses. It can be a difficult 
balancing act to satisfy the requirements of 
domestic and international law, primarily the 
European convention on human rights. The 
society therefore maintains that such cases should 
continue to be heard by specialist family sheriffs, 
who are best placed to respond to their complexity 
and consider their far-reaching consequences. 

To put that into perspective, such cases strike 
me as requiring a greater level of shrieval 
competence than, for example, the consideration 
of warrants, interim orders and extensions of time 
to pay debts. 

I move amendment 41. 

Margaret Mitchell: Alison McInnes makes a 
compelling case. These cases are very complex 
and emotive, and it makes sense to remove them 
from the competence of the summary sheriff’s 
jurisdiction. 

The Convener: I am back to where I was, I 
think—I beg your pardon. We will hear from 
Elaine, then I will come in. I am sorry—I did not 
see you there, Elaine. You were so good to me 
earlier on, when I had not found my feet. 
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Elaine Murray: I, too, am very sympathetic to 
both of Alison McInnes’s amendments. The only 
thing that I would say is that a case could be made 
that it would not be appropriate for some domestic 
abuse proceedings to be dealt with by simple 
procedure, either. I do not know whether we need 
to address that. 

The Convener: I am back to blanket removal. I 
think that we heard evidence that the sheriff 
principal would look at the allocation of cases to 
sheriffs. As we go through the process over the 
coming years, the sheriff principal will look at 
whether it would be appropriate for a case to go to 
a summary sheriff. I am always very cautious 
about taking something completely out of a remit. 

I hear Alison McInnes’s argument: such cases 
are complex and some special cases might have 
to be limited to the Court of Session. Flexibility 
regarding which sheriff and which court hears 
something is always terribly important. 

Kenny MacAskill: My initial point is that the 
summary sheriffs will be highly qualified; they will 
have at least 10 years’ professional standing. As 
the convener said, assignment of business is for 
the sheriff principal. Indeed, if a case is particularly 
complex, the sheriff principal may choose to 
assign it to a sheriff as opposed to a summary 
sheriff whose jurisdiction is concurrent. 

Amendments 41 and 42 in the name of Alison 
McInnes would remove adoption proceedings and 
forced marriage protection orders from the 
competence of summary sheriffs. 

The rationale for the introduction of summary 
sheriffs is that they should undertake work in the 
sheriff court to relieve sheriffs of the burden of 
dealing with the more legally straightforward civil 
cases and to thus permit sheriffs to be available 
for more complex casework. The review 
suggested that the advent of summary sheriffs will 
help to promote the development of specialisation 
at both shrieval and summary sheriff level while 
maintaining, where practicable, the principle of 
access to local justice. 

The reforms are about a proportionate use of 
the judiciary in line with complexity and are by no 
means about devaluing the importance of specific 
cases—we recognise that all cases are important 
to resolve for those involved. 

Although the intention is that cases should be 
dealt with at an appropriate level in the court 
hierarchy, which means that some cases will be 
heard by summary sheriffs, that does not mean 
that the quality of justice will be lowered. All 
judicial officers at whichever level of the courts 
system will be recommended for appointment by 
the Judicial Appointments Board for Scotland and 
trained as required by the Judicial Institute for 
Scotland. 

Summary sheriffs will be drawn from the ranks 
of practitioners who have been legally qualified for 
at least 10 years—the same as sheriffs—and will 
have experience of the kinds of cases that will fall 
within their competence. It will be some 
considerable time before summary sheriffs are 
deployed widely, following recruitment and 
training, and in rural areas there may not be 
enough work for both a summary sheriff and a 
sheriff, so there may never be a summary sheriff 
deployed in some remote areas. All cases will 
remain with the resident sheriff in those areas. For 
those reasons, the policy is that summary sheriffs 
should have concurrent civil competence with 
sheriffs. 

The Sheriffs Association said in evidence at the 
Justice Committee on 18 March that it welcomed 
the jurisdiction of the summary sheriff and that the 
summary sheriffs will be “perfectly competent” and 
“comfortable” doing family cases. Drawing 
summary sheriffs from areas of specialist 
expertise and bringing practical experience is seen 
as a good opportunity by some solicitors, including 
experienced family practitioners. The role also 
creates an excellent opportunity for the 
diversification of the Scottish judiciary. 

When asked whether she would prefer a 
summary sheriff or sheriff to deal with family law 
cases, Karen Gibbons of the Family Law 
Association told the committee: 

“In fact, it does not really matter whether they are 
summary sheriffs or sheriffs as long as they are 
experienced and have knowledge of family cases. That is 
the most important thing.”—[Official Report, Justice 
Committee, 25 March 2014; c 4411.] 

11:00 
Following consultation, concurrent jurisdiction 

between sheriffs and summary sheriffs was 
extended to adoption and permanence cases and 
all relevant provisions within the Children’s 
Hearings (Scotland) Act 2011 relating to court 
procedures arising from the children’s hearings 
system. That decision has been taken to address 
concerns that, unless summary sheriffs were given 
full concurrent competence in those areas with 
sheriffs, it would mean that although some 
procedures might be dealt with by a summary 
sheriff, some closely related procedures would still 
have to be heard before a sheriff, leading to 
confusion among court users and inevitably 
greater expense to litigants and to the court 
system through duplication of proceedings. 

Giving wider concurrent competence will make it 
possible for the whole of a case to be heard by 
either a summary sheriff or a sheriff, and the 
possibility that some parts of proceedings will be 
heard before a summary sheriff and some before 
a sheriff will be avoided. 
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The Lord President suggested that forced 
marriage protection orders should be included in 
the competence of the summary sheriff. 

Amendments 41 and 42 do not divide up cases 
along lines of importance. They would, for 
example, leave domestic abuse proceedings and 
children’s hearings within the competence of the 
summary sheriff, neither of which, I respectfully 
suggest to the committee, are less important than 
adoption or forced marriage. The Government 
believes that the amendments would lead to 
incoherence in the jurisdiction of summary sheriffs. 
For that reason, I ask the member not to press her 
amendments. 

Alison McInnes: I am a little confused, because 
the cabinet secretary almost made the case for me 
in his opening remarks. He said that the summary 
sheriffs should deal with the more straightforward 
cases. I was not suggesting that the cases 
covered by my amendments were more important 
than domestic abuse or child protection cases; I 
was saying that they were likely to be more 
complex. They are, without a doubt, not 
straightforward cases. I press my amendment. 

The Convener: The question is, that 
amendment 41 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 41 disagreed to. 

Amendment 42 not moved. 

Schedule 1 agreed to. 

Sections 44 and 45 agreed to. 

Section 46—Jurisdiction and competence  

The Convener: Amendment 5, in the name of 
the cabinet secretary, is grouped with 
amendments 29, 9, 10, 30, 11, 12, 15 to 18, 21 
and 34. I understand this bit. If amendment 30 is 
agreed to, I cannot call amendment 11 because it 
is pre-empted.  

Kenny MacAskill: I begin by addressing the 
amendments in the name of Elaine Murray. The 
purpose of amendment 29 is to ensure that an 
appeal in the sheriff appeal court is heard by a 
bench consisting of three or more appeal sheriffs. 
In addition, at least one of those appeal sheriffs on 
the bench must be a sheriff principal, and at least 
one must be considered by the president of the 
sheriff appeal court to be a specialist in the type of 
case to be heard. That is surely overkill. I 
appreciate that important appeals should be heard 
by a bench consisting of three or more appeal 
sheriffs, but minor procedural matters hardly 
warrant such an army of judges.  

The Lord President gave an example of such a 
minor procedural matter when he gave evidence. 
He said: 

“A common situation is an appeal where a decree has 
been taken in absence, because through some blunder the 
defenders did not enter appearance on time.”—[Official 
Report, Justice Committee, 22 April 2014; c 4534.]  

A single appeal sheriff would be perfectly capable 
of dealing with such an appeal. 

Furthermore, as there are only six sheriffs 
principal, at most only six sheriff appeal courts 
wouldl be able to run at the same time. Elaine 
Murray’s amendments would therefore cause 
problems for running the sheriff appeal court. 
Currently, Scotland’s six sheriffs principal deal with 
some civil appeals from their own sheriffdom. 
However, the new sheriff appeal court will, in 
addition to those appeals, deal with all the civil 
appeals that currently go direct to the Court of 
Session. Further, the new court will require to deal 
with all summary criminal appeals, which currently 
go direct to the High Court, meaning that all 
appeals that come from the justice of the peace 
court and all summary criminal appeals that come 
from the sheriff court will require to be dealt with. It 
is important to note that the sheriff appeal court 
will have to prioritise summary criminal work. 
Restricting the court to a maximum of six sittings 
at any one time could lead to delays in the delivery 
of civil appeals.  

What if there is no specialist judge in the type of 
appeal? Amendment 29 would mean that the 
sheriff appeal court could not be constituted and 
the appeal would not be heard. Instead of tying the 
court’s hand in that way, it is vital that the court be 
empowered with the flexibility to adapt the size 
and constitution of its bench as appropriate, to 
deal with a variety of types of case that will come 
before it. 

Amendment 30 would have the effect that, if the 
bench of the sheriff appeal court consisted of an 
even number of appeal sheriffs and they were 
evenly divided in their verdict on any matter of fact 
or law, they could not appoint the appeal to be 
reheard at another sitting of the court with a larger 
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bench comprising an odd number of appeal 
sheriffs. I presume that amendment 30 is to be 
read with amendment 29 but, as amendment 29 
states that there must be  
“not fewer than 3 Appeal Sheriffs”, 

that allows for four or six appeal sheriffs and the 
possibility of an evenly split decision, the result 
being that there would be nowhere for such a case 
to go for disposal. 

Amendment 34 would repeal the section of the 
Criminal Procedure (Scotland) Act 1995 that 
governs the quorum in summary criminal appeals. 
At present, the 1995 act provides for three appeal 
sheriffs for appeals against conviction, and two for 
appeals against sentence only. Taken together 
with amendment 29, the effect would be that the 
quorum for summary criminal appeals would be 
three in all cases, of whom one would have to be a 
sheriff principal and one would have to be a 
specialist in criminal law. That would increase the 
judicial resource required to consider summary 
appeals against sentence beyond the status quo. 
In tandem with the limit on the number of sheriffs 
principal in the system, that could lead to case 
backlogs. 

Amendments 5, 9 to 12 and 15 to 18, in my 
name, are drafting amendments. The policy 
intention is that the court will sometimes be 
constituted by a panel of appeal sheriffs for 
important cases, but it may comprise a single 
appeal sheriff for appeals on minor procedural 
matters. 

Lord Gill stated in his evidence to the committee 
on 22 April: 

“in appellate work in the sheriff court the great bulk of the 
appeals are not appeals on the merits of the case at all, but 
procedural appeals against a refusal by a sheriff to allow a 
party to amend a case.”—[Official Report, Justice 
Committee, 22 April 2014; c 4534.] 

We envisage that the vast majority of such cases 
would be heard by a single appeal sheriff. 
However, the bill deliberately leaves such 
decisions on quorum and on who will preside at 
sittings of the court to rules of court. We have 
taken the view that any attempt in primary 
legislation to go further and to micromanage the 
size of the bench, or to manage who is to preside 
in every circumstance, would be impractical. 

We have therefore provided clear and 
unambiguous powers for the Court of Session to 
do so instead, through flexible rules of court as 
proposed by the Scottish Civil Justice Council. In 
addition, we have empowered the sheriff appeal 
court to react in real time to a live case and to 
convene a larger bench under section 56. Further, 
it will be for the president of the sheriff appeal 
court to decide which of the appeal sheriffs are on 
the bench in any specific appeal. 

It is an important principle of Lord Gill’s review 
and, therefore, throughout the bill, that courts have 
the flexibility to allocate the right judicial resources 
to the right courts. I therefore urge you not to 
accept Elaine Murray’s amendments in this group, 
which could have the effect of constraining the 
new court into an inflexible and administratively 
burdensome set of procedural obligations with 
regard to the size of bench and its constitution, 
stifling the court’s ability to adapt to the 
circumstances before it. 

Turning to the amendments in my name, I note 
that the wording in the bill as introduced requires 
to be clarified in order to be consistent with the 
fact that the sheriff appeal court may, if rules so 
provide, be constituted by a single appeal sheriff in 
some cases. This set of drafting amendments 
makes it clear that the court can be constituted by 
a single appeal sheriff. 

I move amendment 5. 

Elaine Murray: The amendments in my name in 
this group are probing amendments. They seek to 
address the concerns that the committee voiced 
about the fact that appeals against judgments of 
the sheriff court might be heard by an appeal court 
consisting of only one sheriff, and that the 
judgment of that sheriff on that appeal would be 
binding right across Scotland. Committee 
members had concerns about that. 

The purpose of amendment 29, which may not 
be worded absolutely correctly, is to require an 
appeal to be heard by three sheriffs, one of whom 
has to be a sheriff principal. Where relevant, one 
must have a specialism appropriate to the matter 
of the appeal. The president of the sheriff appeal 
court will decide whether that is required. 

The current process of appeal to the sheriff 
principal can be considered to be anomalous, as it 
replaces one judge’s decision with another judge’s 
decision. That will be compounded if, as is 
suggested in the policy memorandum, the vast 
majority of appeals are to be decided by a single 
sheriff in the appeal court and the appeal sheriff 
does not have to be a sheriff principal. 

There is also a risk in the bill that a judgment 
could be made by a specialist sheriff but the 
appeal could be heard by a sheriff who has less 
expertise in that area. Even if the appeal were to 
be heard by a sheriff principal, that sheriff principal 
could have less experience than the original 
specialist sheriff. Therefore, amendment 29 
provides for, where relevant, a sheriff with the 
necessary specialism to be part of the appeal 
court. 

The jurisdiction of the sheriff appeal court will be 
more significant than the current appellate 
jurisdiction of the sheriff principal. As the exclusive 
competence of the court will be increased, litigants 

1020



4673  10 JUNE 2014  4674 
 

 

will no longer be able to appeal directly to the 
inner house of the Court of Session, and decisions 
are binding on sheriffs throughout Scotland. The 
sheriff appeal court will also take over the 
jurisdiction of the court of criminal appeal and 
summary criminal appeal cases. 

Section 107 also severely limits the opportunity 
for further appeals to the inner house and, in most 
cases, the decisions of the sheriff appeal court will 
be final. The intention of amendment 29 is to 
introduce a safeguard so that the appeal court 
would consist of three sheriffs who, among them, 
would have sufficient experience and specialism to 
ensure that appeal judgments are consistent.  

Amendment 30 is consequential to amendment 
29. If a sheriff appeal court consists of three 
sheriffs, there is no possibility of the court being 
divided equally, so the bill does not need to make 
provision for that eventuality with regard to further 
appeal. The amendment would remove that 
provision. 

Amendment 34 is also consequential, as 
schedule 2 makes changes to section 173 of the 
Criminal Procedure (Scotland) Act 1995. The 
section is amended so that it applies to the sheriff 
appeal court and appeal sheriffs, instead of High 
Court and judges. The bill does not alter the 
position with regard to criminal appeals. However, 
amendment 29 sets a quorum of three appeal 
sheriffs for both civil and criminal cases and, if 
passed, supersedes the need to amend the 1995 
act and that section would simply be repealed. 

Section 97 of the bill gives the Court of Session 
the powers to make various provisions by act of 
sederunt, including the quorum for sittings of the 
sheriff appeal court. However, that topic goes 
beyond today’s finishing point, and a further 
amendment could be lodged next week to make 
alterations to section 97(2)(p). 

Margaret Mitchell: I have sympathy with 
amendment 29, in the name of Elaine Murray, 
which tries to improve the bill’s provisions by 
looking at the issue of a single sheriff hearing 
another sheriff’s appeal. However, the amendment 
would require an appeal to be heard by three 
appeal sheriffs even though that would not be 
necessary in every case. We have the same 
concerns, so I hope that Elaine Murray will be 
sympathetic to the amendments in my name when 
we come to them. 

The Convener: The cabinet secretary provided 
a very helpful explanation about why we do not 
want always to have three sheriffs principal or a 
sheriff principal and two other sheriffs sitting. I 
want clarification about that. You made the point 
that the size of the appeal court is covered by the 
rules of court, but who comprises the appeal court 
would be, I think, a matter for the president of the 

sheriff appeal court. I may have got that wrong. 
Who would that be? 

Kenny MacAskill: The president of the sheriff 
appeal court would be the person who ultimately 
decides the rules of court. 

The Convener: Who would that be? Would that 
be Lord Gill? Who would make the decision? 

Kenny MacAskill: Ultimately, that would be the 
Court of Session.  

The Convener: It would be— 

Kenny MacAskill: The president is one of the 
appeal sheriffs. All those things will ultimately fall 
within the domain of the Lord President. The 
president of the appeal court will be a sheriff 
principal. 

The Convener: A sheriff principal will decide 
the composition of a sheriff appellate court, 
whether that is a single sheriff on a minor matter 
or three sheriffs principal on a major matter. I am 
just trying to understand. I like the idea of 
flexibility, but I want to know how it works. 

Kenny MacAskill: The rules of court will be 
designed by the Lord President; he presides over 
that. Who constitutes the bench will be a matter for 
the president of the sheriff appeal court, who will 
be a sheriff principal. 

The Convener: Right. I got that. Anyway, I will 
move on. I appreciate that amendment 29 was a 
probing amendment, but it was very important. 

I ask the cabinet secretary to wind up. 

Kenny MacAskill: We have said that the vast 
majority of appeals are minor and procedural and 
it would be a huge waste of resources to have 
three sheriffs sitting on the appeal court. We 
understand the point that Elaine Murray has made, 
which is why section 56 allows the court to 
convene a larger bench if and when that is 
needed. It is clear that the presiding sheriff 
principal will seek the appropriate expertise. I think 
that the convener made the point that there is the 
ability to convene a larger bench for complex 
cases, but I believe that it would be best for the 
bench to decide who would be the appropriate 
specialists to sit on it, given the particular case. 

11:15 
The Convener: The question is, that 

amendment 5 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 
White, Sandra (Glasgow Kelvin) (SNP) 
 

Against 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Abstention 
McInnes, Alison (North East Scotland) (LD) 

The Convener: The result of the division is: For 
6, Against 2, Abstentions 1. 

Amendment 5 agreed to. 

Section 46, as amended, agreed to. 

Sections 47 and 48 agreed to. 

Section 49—Appointment of sheriffs as 
Appeal Sheriffs 

The Convener: Amendment 26, in the name of 
Margaret Mitchell, is grouped with amendments 27 
and 28. 

Margaret Mitchell: Amendments 26 to 28 
provide for all appeals in the sheriff appeal court to 
be heard by sheriffs principal instead of sheriffs. 

The Gill review recommended that appeals 
should generally be heard by three judges, chaired 
by the sheriff principal of the sheriffdom. It 
recommended that only appeals from cases heard 
under the simplified procedure should normally be 
heard by a single sheriff. The effect of amendment 
26 would be that that single sheriff would be of 
sheriff principal level in the judiciary. That is 
because appeals under the reforms affect not only 
the sheriffdom in which they are heard but the law 
Scotland-wide. Furthermore, the amendment 
addresses concerns from the Gill review that it 
would be inappropriate for an appellate court to 
consist of members of the same level of the 
judicial hierarchy as those from whom an appeal is 
marked. 

As a consequence of the amendments, as the 
Gill review noted, a sheriff appeal court would 
require an increase in the number of sheriffs 
principal, and that could be done by appointing a 
number of judicial officers of equivalent rank to a 
sheriff principal to sit as members of the court with 
the status and powers of a sheriff principal but 
without the specific responsibility for the 
administration of business that the current sheriffs 
principal have. 

Amendment 26 would remove the provision that 
allows sheriffs to be appointed as appeal sheriffs. 

Amendments 27 and 28 are consequential to that 
amendment. 

I move amendment 26. 

Elaine Murray: Margaret Mitchell is addressing 
some of the issues that I tried to address with my 
amendments in the previous group. The only 
problem that I have with her amendments is that 
they would remove the possibility of a specialist 
sheriff being appointed as an appeal sheriff. There 
could be cases in which it could be very important 
to have a specialist sheriff as an appeal sheriff, 
particularly if it was against a decision of a 
specialist sheriff. For that reason, I will not be able 
to support amendment 26 . 

Kenny MacAskill: In the debate on the 
previous group of amendments, members 
stressed the importance of having a sheriff appeal 
court constituted by three experienced judges. I 
argued that it was important that there should be 
flexibility to set the quorum of the court to reflect 
the nature of the appeal and that it would be 
disproportionate to require minor procedural 
appeals that raised no general points of law to be 
decided by a three-judge court, but serious and 
difficult appeals should continue to be heard by a 
bench of three and the sheriff appeal court will 
sometimes have to overrule itself, which could be 
done only by a larger court. Therefore, the court 
will often have to sit with three judges, and 
sometimes even with five or more. 

Section 49 allows the Lord President to appoint 
sheriffs of at least five years’ standing as appeal 
sheriffs. Those who are appointed as appeal 
sheriffs would be experienced judges who are 
perfectly capable of handling appeals in the sheriff 
appeal courts. I think that that is sensible and will 
result in a suitable pool of appeal sheriffs who are 
available to the president of the sheriff appeal 
court for the efficient disposal of business. 

The effect of the amendments, which would omit 
section 49, would be that the only judges who 
could become appeal sheriffs would be sheriffs 
principal. There are six sheriffdoms and six 
sheriffs principal. If the amendments were agreed 
to, there would be only six appeal sheriffs. The bill 
proposes that the sheriff appeal court should hear 
not only civil appeals from the sheriff court but 
summary criminal appeals. Appeals against 
conviction require three-judge appeal courts, as do 
civil appeals that raise difficult or important issues 
of law, and if these amendments are agreed to, 
half the available judges would be involved in both 
types of case.  

There is simply no way that the system can 
operate with only six judges. As I argued in 
relation to the previous group of amendments, it is 
wrong to treat sheriffs principal differently from 
other appeal sheriffs, as all of them will be highly 
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qualified and experienced judges and will, as 
Elaine Murray pointed out, have the appropriate 
expertise. 

Consequently, I oppose amendments 26, 27, 
and 28. 

Margaret Mitchell: I regret that the cabinet 
secretary did not listen to my opening comments, 
because I made it quite clear that more sheriffs 
principal would be appointed and that they would 
not necessarily have the responsibility for the 
administration of business that the current sheriffs 
principal have in the six sheriffdoms. The number 
of sheriffs principal in the system would not be 
restricted to merely six. 

As for specialist sheriffs being included in an 
appeal, I think that it would be up to the sheriff 
principal in the appeal court to consider the 
specialisms of other sheriffs principal. Of course, 
the Scottish Government is proposing that appeals 
be generally heard by a single sheriff, albeit that, 
as the cabinet secretary has suggested, they will 
be sheriffs of five years’ standing. I note, however, 
that the bill leaves it open for appeals to be heard 
by a sheriff principal or larger benches. 

The financial memorandum assumes that 95 per 
cent of appeals will be heard by only one judge. 
The cabinet secretary has said that a lot of these 
cases will be procedural, but he has also said that 
he cannot “micromanage” various appeals. 
Clearly, therefore, we cannot know what that 95 
per cent of appeals will consist of. 

I am particularly concerned that the bill will 
result in appeals on decisions made by a sheriff 
being heard by a single judge of the same 
seniority. The Gill review concluded that it would 
be inappropriate for the appellate court to consist 
of members of the same level of the judicial 
hierarchy as those from whom an appeal has been 
marked. Again, I make the point that we are not 
talking about decisions that affect only one 
sheriffdom; this affects the whole of Scotland. 

More worryingly, the Government appears to 
have decided to depart from the Gill review 
recommendations not in an attempt to improve the 
justice system but because of financial 
considerations. The financial memorandum 
certainly recognises that the make-up of the 
appeal court has financial implications. Perhaps 
costs can justifiably be saved here, but savings 
should not be made at the expense of access to 
justice or ensuring that a proper appeal is heard 
by a proper panel of appeal court judges. The 
Scottish Government response to the Justice 
Committee’s stage 1 report stated that if appeals 
had to be heard by a sheriff principal, such an 
approach would 
“negate some of the advantages to be derived from the 
establishment of the Sheriff Appeal Court as, for instance, 

there may not be an Appeal Sheriff who is a sheriff principal 
available to hear an appeal.” 

That response does not reject the advantages of 
having sheriffs principal sit in the appeal court; 
instead, it merely points out that the changes to 
the rules require additional resources. 

If the committee supports these amendments, 
my intention is to revisit at stage 3 the question 
whether further amendments are necessary to 
permit the appointment of additional sheriffs as 
recommended in the Gill review. I will press 
amendment 26. 

The Convener: The question is, that 
amendment 26 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 
White, Sandra (Glasgow Kelvin) (SNP) 

The Convener: The result of the division is: For 
2, Against 7, Abstentions 0. 

Amendment 26 disagreed to. 

Section 49 agreed to. 

Section 50—Re-employment of former 
Appeal Sheriffs 

Amendments 27 and 28 not moved. 

The Convener: Amendment 6 is in a group on 
its own. 

Kenny MacAskill: Section 50 of the bill permits 
the re-employment of appeal sheriffs who have 
ceased to hold that office but have yet to reach the 
age of 75.  

Appeal sheriffs who are sheriffs principal and 
sheriffs will not be paid additional remuneration for 
acting as such, although they might be paid 
expenses, because such deployment is, and will 
be, considered to be a development opportunity. 
That is in accordance with normal practice in this 
area. For example, sheriffs who act up as 
temporary Court of Session judges are not paid 
extra. 

Amendment 6 will, however, permit the payment 
of remuneration to former appeal sheriffs who are 
re-employed under section 50 of the bill. 
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It is expected that former appeal sheriffs will 
normally be retired, and therefore payment for 
their time would be appropriate. The Lord 
President may consider that such re-employment 
is necessary in order to facilitate the disposal of 
business in the sheriff appeal court. That will mean 
that re-employed appeal sheriffs will be 
remunerated in the same way that re-employed 
sheriffs and summary sheriffs are paid by the 
Scottish courts and tribunal service under section 
16 of the bill. 

I move amendment 6. 

Elaine Murray: I have a brief question. I 
presume that the former appeal sheriffs should 
have been in section 16 but have been omitted in 
error. I just wondered why we are not amending 
section 16 rather than section 50. 

Kenny MacAskill: It is to keep all the parts on 
the sheriff appeal courts together in the bill. That is 
the technical reason. It all needs to be part of that 
particular section so that it is easier to discover it, 
one hopes. 

The Convener: I love how that explanation was 
passed along the row of officials to the minister. I 
presume that it was not Chinese whispers and that 
we have ended up with the right explanation. 

Amendment 6 agreed to. 

Section 50, as amended, agreed to. 

Section 51 agreed to. 

After section 51 

The Convener: Amendment 7, in the name of 
the cabinet secretary, is grouped with amendment 
8. 

Kenny MacAskill: This group of amendments is 
intended to assist with the successful 
establishment of the sheriff appeal court. 
Amendment 7 is required to introduce amendment 
8, which will permit senators of the college of 
justice, as Court of Session and High Court judges 
are formally known, to be appointed to act as 
appeal sheriffs in the new sheriff appeal court by 
the Lord President, in order to assist the appeal 
sheriffs, both sheriffs and sheriffs principal, with 
the appellate work in that court. The arrangement 
would, however, be restricted to a period of three 
years to permit the senators to pass on the benefit 
of their practical and legal expertise in dealing with 
appellate work. 

Senators are to act as but not be appeal 
sheriffs, although they are to be treated as appeal 
sheriffs. Accordingly, just in the same way as 
sheriffs principal are not given greater powers in 
the sheriff appeal court than sheriffs who are also 
appeal sheriffs, the same is to apply for senators.  

I am aware that the committee has expressed 
concerns about appeal sheriffs who are not 
sheriffs principal hearing appeals while sitting 
alone. I believe that the assistance of senators in 
the early years of the sheriff appeal court will help 
appeal sheriffs, both sheriffs and sheriffs principal, 
to build up the expertise of that court in handling 
and deciding upon appeals. 

Most of the business of the sheriff appeal court 
will be minor and procedural appeals and the 
Government is therefore confident that appeal 
sheriffs sitting alone will be perfectly capable of 
dealing with such appeals, particularly after they 
have had the benefit of the assistance and 
expertise of senators sitting beside them as 
appeal sheriffs in the early days. 

Under the provisions of the bill, it will be for 
court rules made by the Lord President to decide 
upon the quorum of the court in particular kinds of 
cases. It would be wrong for the bill to restrict that 
flexibility. The Lord President will be able to 
appoint as many senators to act as appeal sheriffs 
as the Lord President considers necessary for the 
purposes of the court during the three-year 
transitional period. A senator will be appointed to 
act as an appeal sheriff only if they have held 
office as a senator for at least one year. The 
appointment of a senator will not affect the 
senator’s capacity as a Court of Session judge or 
as a High Court judge, and they may continue to 
act in those capacities. 

The provisions permitting senators to act as 
appeal sheriffs are to be active for a transitional 
period of three years after the sheriff appeal court 
becomes operational. After that period, all the 
appointments of senators under that temporary 
provision will cease. A senator who acts as an 
appeal sheriff will, however, be able to continue to 
give judgment on or deal with a matter relating to a 
case with which they are involved that began 
before the expiry of that period. 

To make it permanently possible for the Lord 
President to appoint senators to act as appeal 
sheriffs would go against the rationale for having a 
sheriff appeal court and the principle of the bill 
generally, which is to ensure that cases are dealt 
with at the lowest level in the court structure at 
which they can competently be dealt with. 

The sheriff appeal court will deal with summary 
criminal appeals and most of the civil appeals 
before it will be procedural in nature. Neither group 
of appeals merits the attention of the High Court or 
the inner house of the Court of Session. However, 
it is right that, in its early years, the new court 
should benefit from the assistance and experience 
of senators of the Court of Session.  

I move amendment 7. 
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11:30 
Elaine Murray: I welcome the fact that 

transitional arrangements are being introduced. 
That is the sensible thing to do. It is expected to 
take 10 years until all the summary sheriffs are in 
place, so how was the transitional period of three 
years arrived at? Why is three years appropriate, 
rather than a longer period? 

Roderick Campbell: It is sensible to take 
advantage of the senators’ judicial experience. It 
will assist.  

On whether the transitional period should be 
three years or longer, I would think that it is 
nothing more than a considered view as to how 
long is necessary to get the sheriff appeal court up 
and running. I do not have a problem with a three-
year period. 

Margaret Mitchell: Although the senators’ 
judicial experience is, of course, welcome, it is a 
temporary measure. It merely muddies the waters 
and makes it unclear what the bill is trying to 
achieve. 

The Convener: Cabinet secretary, does it 
muddy the waters? 

Kenny MacAskill: No, I do not believe so. Parts 
1 and 2 of the bill are separate. Summary sheriffs 
are distinct and separate and will not sit in the 
sheriff appeal court. 

The three-year period was the Lord President’s 
suggestion. It is a proportionate measure to 
ensure that, when we establish the sheriff appeal 
court, the appropriate experience can be shared. 
As we indicated in discussions on earlier 
amendments, the vast majority of appeals are 
minor and procedural, will be relatively 
straightforward and will not require such 
assistance. However, if the Lord President feels it 
appropriate, it is appropriate that, for the 
transitional period, an experienced senator should 
be able to give their counsel and wisdom to 
ensure that the court has the necessary 
experience in the complex cases that will require 
to be presided over by more than one member of 
the judiciary. 

The timescale was chosen by the Lord 
President and we are happy to accept it. 

The Convener: The question is, that 
amendment 7 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 

McInnes, Alison (North East Scotland) (LD) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 
White, Sandra (Glasgow Kelvin) (SNP) 

Against 
Mitchell, Margaret (Central Scotland) (Con) 

The Convener: Margaret Mitchell sometimes 
glories in being the only one. The result of the 
division is: For 8, Against 1, Abstentions 0. 

Amendment 7 agreed to. 

After schedule 1 

Amendment 8 moved—[Kenny MacAskill]. 

The Convener: The question is, that 
amendment 8 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 
White, Sandra (Glasgow Kelvin) (SNP) 

Against 
Mitchell, Margaret (Central Scotland) (Con) 

The Convener: The result of the division is: For 
8, Against 1, Abstentions 0. 

Amendment 8 agreed to. 

Sections 52 to 54 agreed to. 

After section 54 

Amendment 29 not moved. 

Section 55 agreed to. 

Section 56—Rehearing of pending case by a 
larger Court 

Amendment 9 moved—[Kenny MacAskill]. 

The Convener: The question is, that 
amendment 9 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
White, Sandra (Glasgow Kelvin) (SNP) 
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Against 
Mitchell, Margaret (Central Scotland) (Con) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

The Convener: The result of the division is: For 
6, Against 3, Abstentions 0. 

Amendment 9 agreed to. 

Amendment 10 moved—[Kenny MacAskill]. 

The Convener: The question is, that 
amendment 10 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
White, Sandra (Glasgow Kelvin) (SNP) 

Against 
Mitchell, Margaret (Central Scotland) (Con) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

The Convener: The result of the division is: For 
6, Against 3, Abstentions 0. 

Amendment 10 agreed to. 

Amendment 30 not moved. 

Amendment 11 moved—[Kenny MacAskill]. 

The Convener: The question is, that 
amendment 11 be agreed to. Are we agreed? 

Members: No. 
For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
White, Sandra (Glasgow Kelvin) (SNP) 

Against 
Mitchell, Margaret (Central Scotland) (Con) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

The Convener: The result of the division is: For 
6, Against 3, Abstentions 0. 

Amendment 11 agreed to. 

Amendment 12 moved—[Kenny MacAskill]. 

The Convener: The question is, that 
amendment 12 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
White, Sandra (Glasgow Kelvin) (SNP) 

Against 
Mitchell, Margaret (Central Scotland) (Con) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

The Convener: The result of the division is: For 
6, Against 3, Abstentions 0. 

Amendment 12 agreed to. 

Section 56, as amended, agreed to. 

Sections 57 to 59 agreed to. 

Section 60—Records of the Sheriff Appeal 
Court 

The Convener: Amendment 13, in the name of 
the cabinet secretary, is grouped with amendment 
14. 

Kenny MacAskill: Amendments 13 and 14 are 
intended to provide for the records of the sheriff 
appeal court to be produced and kept in electronic 
form. Amendment 13 will permit the sheriff appeal 
court to keep records electronically and to 
authenticate a record or a copy of a record by 
means of an electronic signature. Amendment 14 
defines what is meant by an electronic signature. 

Given that one of the bill’s key aims is to 
modernise the justice system and bring it into the 
21st century, it is appropriate to make provision to 
ensure that the sheriff appeal court may, from the 
outset, keep and authenticate its records 
electronically. 

Provision already exists elsewhere for electronic 
signatures to be used—for example, the Criminal 
Procedure (Scotland) Act 1995 permits electronic 
signatures on specific documents relating to 
summary criminal proceedings. 

The Scottish Government digital strategy is 
investigating with the Scottish Court Service the 
possibility of greater use of electronic signatures in 
the context of court proceedings—for example, on 
warrants and interim orders. If those advances are 
to happen in the sheriff courts, we agree that they 
should also happen in the sheriff appeal court, as 
that court will receive appeals from the sheriff 
court.  

The existing provisions in section 60 allow 
records of the sheriff appeal court to be 
authenticated by being signed by an appeal sheriff 
or a clerk of the court. A record means an 
interlocutor, decree minute or other document 
relating to the proceedings and decisions of the 
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sheriff appeal court. A clerk of the court may also 
authenticate a copy of such a record as a true 
copy. 

Amendment 13 will make it clear that such 
records can be produced in electronic format and 
that such records or copies of them can be 
authenticated electronically—in the case of the 
records by an appeal sheriff or a clerk of the court, 
and in the case of a copy by the clerk of the court. 

Amendment 14 defines the meaning to be given 
to electronic signatures by reference to the 
meaning that is given to that phrase in the 
Electronic Communications Act 2000 and includes 
in that definition a printed version of that electronic 
signature. 

Further, in conjunction with amendment 13, the 
court may specify another form of authentication 
by act of sederunt made by the Court of Session 
allowing the court to adjust it to meet practice or 
procedural requirements. On-going developments 
in information and communications technology, 
which we cannot perhaps envisage or contemplate 
now, may mean that some other definition of 
electronic authentication should be added in the 
future, and the courts should be able to use their 
powers to adjust flexibly to accommodate any 
such development. 

It is essential that our courts are enabled to use 
technology to help them to process their business 
appropriately. 

I move amendment 13. 

The Convener: No one has indicated that they 
wish to speak. I do not think that the amendment 
is controversial for the committee—we are quite 
technological these days. 

Amendment 13 agreed to. 

Amendment 14 moved—[Kenny MacAskill]—
and agreed to. 

Section 60, as amended, agreed to. 

The Convener: That ends consideration of 
amendments for today. I thank the cabinet 
secretary and his officials. 
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SP Bill 46-ML2  Session 4 (2014) 

 

1 

Courts Reform (Scotland) Bill 

 
2nd Marshalled List of Amendments for Stage 2 

 
The Bill will be considered in the following order— 

 

Sections 1 to 43 Schedule 1 

Sections 44 to 112 Schedule 2 

Sections 113 to 120 Schedule 3 

Section 121 Schedule 4 

Sections 122 to 128 Long Title 

  

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 61 

Kenny MacAskill 
 

49 In section 61, page 30, line 21, leave out subsection (6) 

Section 67 

Kenny MacAskill 
 

15 In section 67, page 32, line 36, leave out <unanimously> 

Kenny MacAskill 
 

16 In section 67, page 33, line 6, at end insert— 

<(  ) In a case where the Court is constituted by more than one Appeal Sheriff, the opinion 

referred to in subsection (6)(b) must be the opinion of all of them.> 

Section 68 

Kenny MacAskill 
 

17 In section 68, page 33, line 28, after <67(1)> insert <, where the Sheriff Appeal Court is 

constituted by more than one Appeal Sheriff> 

Kenny MacAskill 
 

18 In section 68, page 33, line 29, leave out <Sheriff Appeal> 

Section 70 

Kenny MacAskill 
 

50 In section 70, page 34, line 20, after <procedure> insert <(and no other types of proceedings may 

be so brought)>  
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Alison McInnes 

Supported by: Elaine Murray 
 

43 In section 70, page 34, line 21, at end insert <except where the proceedings include a claim for 

damages in respect of personal injuries,> 

Kenny MacAskill 
 

51 In section 70, page 34, line 32, at end insert— 

<(  ) Subsection (3) is subject to sections 75 (transfer of cases to simple procedure), 76 

(transfer of cases from simple procedure) and 79 (transitional provision: summary 

cause).> 

John Finnie 
 

135 In section 70, page 34, line 33, leave out <section> and insert <sections (Proceedings in an all-

Scotland sheriff court) and> 

John Pentland 
 

31 In section 70, page 34, line 33, at end insert— 

<(  ) Subsection (3)(a) does not apply to proceedings in which damages consist of or include 

damages in respect of personal injuries caused by exposure to asbestos.> 

Kenny MacAskill 
 

52 In section 70, page 34, line 38, at end insert— 

<(  ) An act of sederunt under section 97 may make provision for the purposes of this Act for 

determining whether proceedings are of a type mentioned in subsection (3).> 

Kenny MacAskill 
 

53 In section 70, page 35, line 1, leave out <section 79> and insert <any other enactment> 

Kenny MacAskill 
 

54 In section 70, page 35, line 2, at end insert <or 

(  ) are continued subject to simple procedure by virtue of section 75,> 

Kenny MacAskill 
 

55 In section 70, page 35, line 3, at end insert— 

<(  ) Subsection (7) is subject to section 76.> 

Alison McInnes 

Supported by: Elaine Murray 
 

44 In section 70, page 35, line 5, at end insert— 

<(  ) In subsection (3)(a), “personal injuries” means personal injuries to the pursuer or any 

other person, and includes disease, impairment of physical or mental condition, and 

death.> 
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After section 70 

John Finnie 
 

136 After section 70, insert— 

<Proceedings in an all-Scotland sheriff court 

(1) Section 70(3), so far as requiring any relevant proceedings to be brought subject to 

simple procedure, does not apply to any such proceedings in an all-Scotland sheriff 

court, and no such proceedings may be brought or continued in such a court subject to 

simple procedure. 

(2) Subsection (1) does not affect the application of section 70(3) in relation to any relevant 

proceedings brought in any other sheriff court. 

(3) In this section— 

 “all-Scotland sheriff court” means a sheriff court specified in an order under 

section 41(1), 

 “relevant proceedings” means proceedings of a type mentioned in section 70(3)(a) 

so far as they are also of a type specified in an order under section 41(1).> 

Section 71 

Kenny MacAskill 
 

56 In section 71, page 35, line 13, leave out <£35> and insert <£100> 

Kenny MacAskill 
 

57 In section 71, page 35, line 14, leave out <£70> and insert <£200> 

Section 72 

Kenny MacAskill 
 

58 In section 72, page 35, line 28, leave out <negotiate with> and insert <facilitate negotiation 

between or among> 

Section 75 

Kenny MacAskill 
 

59 In section 75, page 36, line 14, leave out from <, at> to end of line 19 and insert <the proceedings 

are of a type that, if brought at the time when the application is made— 

(  ) would or could be brought subject to simple procedure by virtue of any 

enactment, or 

(  ) would or could be so brought but for the fact that a financial limit specified in 

section 70(3) or 71(2) is exceeded.> 
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After section 75 

John Finnie 
 

137 After section 75, insert— 

<Proceedings in an all-Scotland sheriff court: transfer to simple procedure 

(1) This section applies to any relevant proceedings in an all-Scotland sheriff court. 

(2) A party to the proceedings may, at any stage, make an application for the proceedings to 

continue subject to simple procedure in another sheriff court. 

(3) Where such an application is made, the sheriff may, on special cause shown— 

(a) direct that the proceedings are to continue subject to simple procedure for all 

purposes (including appeal), and 

(b) make an order transferring the proceedings to another sheriff court having 

jurisdiction in relation to the proceedings. 

(4) Where a sheriff makes a direction under section 75(3) in relation to proceedings to 

which this section applies, the sheriff must make an order transferring the proceedings to 

another sheriff court having jurisdiction in relation to the proceedings. 

(5) In this section, “all-Scotland sheriff court” and “relevant proceedings” have the same 

meanings as in section (Proceedings in an all-Scotland sheriff court).> 

Section 78 

Kenny MacAskill 
 

60 In section 78, page 37, line 21, after <Court> insert <under section 104> 

Kenny MacAskill 
 

61 In section 78, page 37, line 23, leave out <Otherwise, a> and insert <Any other> 

Section 85 

Margaret Mitchell 
 

32 In section 85, page 40, line 18, at beginning insert <Subject to subsection (1A),> 

Elaine Murray 
 

125 In section 85, page 40, line 20, leave out <grounds giving rise to the application first arise> and 

insert <applicant first had knowledge of the grounds giving rise to the application> 

Margaret Mitchell 
 

138 In section 85, page 40, line 23, at end insert— 

<(1A) An application to the supervisory jurisdiction of the Court relating to a decision under 

Part III of the Town and Country Planning (Scotland) Act 1997 (“the 1997 Act”) must 

be made— 

(a) in accordance with subsection (1) where the application is made by or on behalf 

of— 

(i) an individual, 
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(ii) a body whose sole or primary purpose is the promotion of environmental 

protection, or 

(iii) a community body within the meaning given by section 75D of the 1997 

Act, or 

(b) in all other cases within the period of 6 weeks beginning with the date on which 

the grounds giving rise to the application first arise.> 

Kenny MacAskill 
 

62 In section 85, page 40, line 26, leave out <shorter than> and insert <ending before> 

Kenny MacAskill 
 

63 In section 85, page 40, line 27, leave out <shorter> and insert <first-ending> 

Kenny MacAskill 
 

64 In section 85, page 41, line 2, leave out <41> and insert <46> 

Kenny MacAskill 
 

65 In section 85, page 42, line 11, after <may> insert <, within the period of 7 days beginning with 

the day on which the Court makes its decision,> 

Alison McInnes 
 

139 Leave out section 85 

Section 88 

Kenny MacAskill 
 

66 In section 88, page 43, line 11, leave out from <there> to end of line and insert <the importance 

or difficulty of the proceedings makes it appropriate to do so.> 

Kenny MacAskill 
 

67 In section 88, page 43, line 12, leave out <special> 

Kenny MacAskill 
 

68 In section 88, page 43, line 14, leave out subsection (6) 

Kenny MacAskill 
 

69 In section 88, page 43, line 20, leave out subsections (9) to (12) 

Roderick Campbell 
 

140 In section 88, page 43, line 20, leave out subsections (9) to (12) and insert— 

<(8A) A decision of the sheriff— 

(a) to refuse to remit the proceedings under subsection (2), or 

(b) to refuse to request that the proceedings be remitted under subsection (4), 

may be appealed to the Court of Session. 
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(8B) A decision of the Court of Session on appeal under subsection (8A) is final and no 

appeal may be taken against it.>  

Section 89 

Kenny MacAskill 
 

20 In section 89, page 43, line 34, leave out <despite the value of any order sought,> 

Kenny MacAskill 
 

19 In section 89, page 43, line 34, leave out from third <the> to <less> in line 35 and insert <it is 

unlikely that the aggregate total value of all the orders of value granted in the proceedings, 

exclusive of interest and expenses, will be greater> 

Kenny MacAskill 
 

70 In section 89, page 43, line 38, leave out from <that> to end of line and insert <, on cause shown, 

that the proceedings should remain in the Court of Session.> 

Kenny MacAskill 
 

71 In section 89, page 44, line 11, leave out subsection (7) 

Section 96 

Kenny MacAskill 
 

72 In section 96, page 48, leave out lines 15 to 17 

Kenny MacAskill 
 

73 In section 96, page 48, line 18, after <Court> insert <of Session> 

Kenny MacAskill 
 

74 Move section 96 to after section 102 

Section 97 

Kenny MacAskill 
 

21 In section 97, page 51, line 2, after <sittings> insert <where the Court is constituted by more than 

one Appeal Sheriff> 

Kenny MacAskill 
 

75 Move section 97 to after section 102 

After section 97 

Graeme Pearson 
 

126 After section 97, insert— 

<Regulation of procedure 

(1) The power to regulate procedure by act of sederunt under sections 96 and 97 is to be 

exercised with a view to enabling the Court to conduct proceedings justly. 
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(2) Acts of sederunt made under sections 96 and 97 are to be interpreted by the Court with a 

view to enabling the Court to conduct proceedings justly. 

(2) For the purpose of subsections (1) and (2), conducting proceedings justly, includes, so 

far as possible— 

(a) ensuring equitable treatment of parties to the proceedings, 

(b) being mindful of the expense of the proceedings, 

(c) conducting the proceedings in a manner proportionate to the— 

(i) the value of orders sought in the proceedings, 

(ii) nature and complexity of the proceedings, 

(iii) financial position of the parties to the proceedings, 

(d) ensuring that the proceedings are conducted fairly and timeously, 

(e) ensuring that the proceedings are conducted in a manner which is mindful of— 

(i) the resources available to the Court, 

(ii) other proceedings progressing through the courts.> 

Graeme Pearson 
 

127 After section 97, insert— 

<Regulation of procedure 

(1) The power to regulate procedure by act of sederunt under sections 96 and 97 is to be 

exercised with a view to enabling the Court to conduct proceedings justly. 

(2) For the purposes of subsection (1), it is a matter for the Scottish Judicial Council to 

determine how “justly” is to be understood in the making and interpreting of acts of 

sederunt.> 

Section 98 

Kenny MacAskill 
 

76 In section 98, page 51, leave out lines 30 to 32 

Kenny MacAskill 
 

77 In section 98, page 51, line 33, after first <Court> insert <of Session> 

Kenny MacAskill 
 

78 In section 98, page 52, line 14, after <President> insert <of the Court of Session> 

Kenny MacAskill 
 

79 In section 98, page 52, leave out line 16  

Kenny MacAskill 
 

80 Move section 98 to after section 102 
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Section 99 

Kenny MacAskill 
 

81 Move section 99 to after section 102 

After section 99 

John Pentland 
 

45 After section 99, insert— 

<Sanction for counsel 

Sanction for counsel 

(1) This section applies to relevant proceedings before a sheriff whose jurisdiction has been 

extended territorially throughout Scotland by an order under section 41(1). 

(2) In such proceedings the sheriff must be presumed, for the purposes of any provision 

made in an act of sederunt under section 97 or 99, to have sanctioned the employment of 

counsel in relation to— 

(a) appearance at any hearing in the proceedings, and 

(b) the preparation of any document to be lodged in the proceedings. 

(3) The presumption referred to in subsection (2) is not rebuttable. 

(4) In this section “relevant proceedings” means— 

(a) proceedings in which damages claimed consist of or include damages for personal 

injuries sustained by a person who has died of those injuries, 

(b) all work-related personal injury proceedings, and 

(c) other personal injury proceedings in which the damages claimed, exclusive of 

interest and expenses, exceed £20,000. 

(5) The Scottish Ministers may by order modify subsection (4). 

(6) An order under subsection (5) may, in particular, substitute another sum for the sum for 

the time being specified in subsection (4)(c). 

(7) This section does not affect any power which the parties have, apart from this section, to 

apply to the sheriff to sanction the employment of counsel in any case.> 

John Pentland 
 

141 After section 99, insert— 

<Sanction for counsel 

Sanction for counsel: presumption in certain circumstances 

(1) This section applies to relevant proceedings before a sheriff whose jurisdiction has been 

extended territorially throughout Scotland by an order under section 41(1). 

(2) Subject to subsection (3), in such proceedings the sheriff will be presumed, for the 

purposes of any provision in an act of sederunt made under section 97 or 99, to have 

sanctioned the employment of counsel in relation to— 

(a) appearance at any hearing in the proceedings, and 

(b) the preparation of any document to be lodged in the proceedings. 
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(3) The sheriff may, on the motion or incidental application of a party to the proceedings, or 

of the sheriff’s own accord, direct that the circumstances of a case are such that it would 

not be appropriate that subsection (2) applies either at all or to such extent as the sheriff 

may direct. 

(4) A direction may only be made under subsection (3) where the sheriff is satisfied that 

special cause has been shown to establish that the action— 

   (a)  is straightforward,  

(b)  involves settled law, 

(c)   involves a small number of witnesses whose witness evidence is not expected to 

be of a complex nature. 

(5)  In this section, “relevant proceedings” means— 

(a) any proceedings in which damages claimed consist of or include damages for 

personal injuries sustained by a person who has died in consequence of those 

injuries, 

(b) all work related personal injury proceedings, or 

(c) any other personal injury proceedings in which the damages claimed, exclusive of 

interest and expenses, exceeds £20,000. 

(6) The Scottish Ministers may by order modify subsection (5) or substitute other amounts 

for the amounts for the time being specified in subsection (5)(c). 

(7) This section does not affect any power which the parties have, apart from this section, to 

apply to the sheriff to sanction the employment of counsel in any case.> 

Section 101 

Kenny MacAskill 
 

82 In section 101, page 54, line 12, leave out from first <the> to end of line 13 and insert <“the 

court” means— 

(a) the court which is dealing with the proceedings, 

(b) in the case of proceedings in the sheriff court, the sheriff.> 

Section 102 

Kenny MacAskill 
 

83 In section 102, page 54, line 18, leave out <court> and insert <Court of Session, sheriff or, as the 

case may be, Sheriff Appeal Court> 

Kenny MacAskill 
 

84 In section 102, page 54, line 20, leave out second <the> and insert <a> 

Kenny MacAskill 
 

85 In section 102, page 54, line 20, after <court> insert <or a judge of any court> 
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Kenny MacAskill 
 

86 In section 102, page 54, line 22, leave out from second <in> to second <court> in line 23 and 

insert <or not those proceedings are before the Court of Session, sheriff or, as the case may be, 

Sheriff Appeal Court> 

Kenny MacAskill 
 

87 In section 102, page 54, line 32, leave out <court’s> and insert <Court’s or, as the case may be, 

sheriff’s> 

Kenny MacAskill 
 

88 In section 102, page 54, line 33, leave out <court> and insert <Court or sheriff> 

Kenny MacAskill 
 

89 In section 102, page 54, line 35, leave out <court> and insert <Court or sheriff> 

Kenny MacAskill 
 

90 In section 102, page 55, line 8, leave out subsection (7) 

After section 102 

Kenny MacAskill 
 

91 After section 102, insert— 

<Court fees 

Power to provide for fees for SCTS, court clerks and other officers 

(1) The Scottish Ministers may by order make provision for the charging of fees in respect 

of the carrying out of the functions of the Scottish Courts and Tribunals Service (“the 

SCTS”) or a relevant officer in connection with— 

(a) proceedings in the Scottish Courts, or 

(b) any other matter dealt with by a relevant officer. 

(2) An order under subsection (1) may— 

(a) in particular include provision— 

(i) specifying, or for determining, the amount of fees, 

(ii) specifying, or for determining, the persons or types of person who are to 

pay the fees, 

(iii) specifying the times when, places where and persons to whom the fees are 

to be paid, 

(iv) for exemptions from the requirement to pay fees, 

(v) for the remission of fees, 

(vi) for modification of fees, 

(b) make different provision for different purposes or circumstances including, in 

particular, different provision for— 

(i) different Scottish Courts, 
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(ii) different relevant officers, 

(iii) different proceedings or types of proceedings. 

(3) In this section— 

 “relevant officer” means— 

(a) a clerk, deputy clerk or assistant clerk of any of the Scottish Courts, 

(b) the Accountant of Court, 

(c) the Auditor of the Court of Session, 

(d) the auditor of a sheriff court, 

(e) any other officer who is a member of the staff of the SCTS, 

 “Scottish Courts” means— 

(a) the Court of Session, 

(b) the High Court of Justiciary, 

(c) the court for hearing appeals under section 57(1)(b) of the Representation 

of the People Act 1983, 

(d) the election court in Scotland constituted under section 123 of that Act, 

(e) the Lands Valuation Appeal Court, 

(f) the Sheriff Appeal Court, 

(g) sheriff courts, 

(h) justice of the peace courts. 

(4) The Scottish Ministers may by order modify (either or both of) the definitions of 

“relevant officer” and “Scottish Courts” in subsection (3).> 

John Finnie 
 

142 After section 102, insert— 

<Sanction for counsel 

Sanction for counsel in the sheriff court and Sheriff Appeal Court 

(1) This section applies in civil proceedings in the sheriff court or the Sheriff Appeal Court 

where the court is deciding, for the purposes of any relevant expenses rule, whether to 

sanction the employment of counsel by a party for the purposes of the proceedings. 

(2) The court must sanction the employment of counsel if the court considers, in all the 

circumstances of the case, that it is reasonable to do so. 

(3) In considering that matter, the court must have regard to— 

(a) whether the proceedings are such as to merit the employment of counsel, having 

particular regard to— 

(i) the difficulty or complexity, or likely difficulty or complexity, of the 

proceedings, 

(ii) the importance or value of any claim in the proceedings, and 

(b) the desirability of ensuring that no party gains an unfair advantage by virtue of the 

employment of counsel. 
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(4) The court may have regard to such other matters as it considers appropriate. 

(5) References in this section to proceedings include references to any part or aspect of the 

proceedings. 

(6) In this section— 

 “counsel” means— 

(a) an advocate, 

(b) a solicitor having a right of audience in the Court of Session under section 

25A of the Solicitors (Scotland) Act 1980, 

 “court”, in relation to proceedings in the sheriff court, means the sheriff, 

 “relevant expenses rule” means, in relation to any proceedings mentioned in 

subsection (1), any provision of an act of sederunt requiring, or having the effect 

of requiring, that the employment of counsel by a party for the purposes of the 

proceedings be sanctioned by the court before the fees of counsel are allowable as 

expenses that may be awarded to the party. 

(7) This section is subject to an act of sederunt under section 97 or 99.>  

Section 104 

Elaine Murray 
 

128 In section 104, page 56, line 8, at end insert— 

<(  ) This section does not apply to an appeal against any decision of a sheriff constituting 

final judgement in proceedings including a claim for damages in respect of personal 

injury, where the jurisdiction of the sheriff has been extended territorially throughout 

Scotland by an order under section 41(1).> 

After section 107 

Elaine Murray 
 

129 After section 107, insert— 

<Appeal from sheriff to the Court of Session in certain cases 

(1) This section applies to an appeal against any decision of a sheriff constituting final 

judgement in proceedings including a claim for damages in respect of personal injury, 

where the jurisdiction of the sheriff has been extended territorially throughout Scotland 

by an order under section 41(1). 

(2) An appeal may be taken to the Court of Session on the application of a party to the 

proceedings, without the need for permission, against any decision of the sheriff. 

(3) In determining an appeal under this section, the Court of Session has power to— 

(a) grant such disposal as the Court sees fit, including by (in whole or in part)— 

(i) adhering to the decision that is subject to the appeal, 

(ii) recalling the decision, 

(iii) varying the decision, 

(iv) remitting the case back to the sheriff, 

(v) dismissing the appeal, 
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(b) make such incidental or interim orders as may be necessary, and 

(c) determine any incidental or other issue that needs to be determined for the purpose 

of doing justice in the appeal. 

(4) This section does not affect any other right of appeal against any decision of a sheriff to 

the Court of Session under any other enactment. 

(5) This section is subject to any provision of any other enactment that restricts or excludes 

a right of appeal from a sheriff to the Court of Session.>   

Section 110 

Elaine Murray 
 

130 In section 110, page 59, line 3, after <107> insert <, (Appeal from sheriff to the Court of Session 

in certain cases)> 

Kenny MacAskill 
 

92 In section 110, page 59, line 4, leave out <of the decisions pronounced in the original 

proceedings> and insert <prior decisions in the proceedings (whether made at first instance or at 

any stage of appeal)> 

Kenny MacAskill 
 

93 In section 110, page 59, line 6, leave out <original> 

Kenny MacAskill 
 

94 In section 110, page 59, line 14, leave out subsection (5) 

Section 111 

Kenny MacAskill 
 

95 In section 111, page 60, line 11, after second <proceedings> insert <(whether made at first 

instance or at any stage of appeal)> 

Kenny MacAskill 
 

96 In section 111, page 61, line 3, leave out <arguable points of law that are> and insert <an 

arguable point of law> 

Kenny MacAskill 
 

97 In section 111, page 61, line 5, after <Court> insert <at that time> 

Schedule 2 

Elaine Murray 
 

34 In schedule 2, page 75, line 5, leave out from <amended> to end of line 12 and insert <repealed.> 
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Section 113 

John Pentland 
 

46 In section 113, page 61, line 36, leave out <exceptional circumstances> and insert <special 

cause> 

After section 116 

Kenny MacAskill 
 

98 After section 116, insert— 

<PART 

REMUNERATION AND EXPENSES OF SENATORS OF THE COLLEGE OF JUSTICE 

Payment of the salaries of judges of the Court of Session 

(1) The salaries of judges of the Court of Session determined under section 9 of the 

Administration of Justice Act 1973 (judicial salaries) are to be paid by the Scottish 

Courts and Tribunals Service. 

(2) Sums required by the Scottish Courts and Tribunals Service for the payment of such 

salaries are charged on the Scottish Consolidated Fund.> 

Kenny MacAskill 
 

99 After section 116, insert— 

<Expenses 

(1) The Scottish Courts and Tribunals Service may pay to a Senator of the College of 

Justice such sums as it may determine in respect of expenses reasonably incurred by the 

Senator in the performance of, or in connection with, the Senator’s duties. 

(2) The Scottish Courts and Tribunals Service may— 

(a) determine the circumstances in which sums may be paid, and 

(b) determine different circumstances for— 

(i) different Senators, 

(ii) different descriptions of Senators, 

(iii) the different duties of Senators.> 

Section 117 

Kenny MacAskill 
 

100 In section 117, page 67, line 10, leave out <this section> and insert <subsections (2) and (3)> 

Kenny MacAskill 
 

101 In section 117, page 67, line 25, at end insert— 

<(  ) In section 81(3)(a) of that Act (orders under the Act that are subject to affirmative 

procedure), after “56” insert “, 59(2) or (6)”.> 
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Schedule 3 

Kenny MacAskill 
 

102 In schedule 3, page 79, line 37, leave out <27> and insert <28> 

Kenny MacAskill 
 

103 In schedule 3, page 81, line 15, leave out <71> and insert <77> 

Kenny MacAskill 
 

104 After section 120, insert— 

<PART 

THE JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND 

Assistants to the Judicial Appointments Board for Scotland 

(1) In schedule 1 to the Judiciary and Courts (Scotland) Act 2008 (the Judicial 

Appointments Board for Scotland)— 

(a) after paragraph 13 insert— 

“Appointment of persons to assist the Board 

13A (1) The Board may appoint persons (other than Board members) to assist the 

Board with the carrying out of its functions. 

(2) The Board may appoint persons under sub-paragraph (1) as— 

(a) legal assistants, or 

(b) lay assistants. 

(3) A person may be appointed as a legal assistant if the person is a solicitor or 

advocate practising as such in Scotland. 

(4) A person may be appointed as a lay assistant if the person is eligible for 

appointment as a lay member of the Board. 

(5) It is for the Board to determine the number of persons who may be appointed 

under this paragraph.  

(6) A person who is disqualified from membership of the Board by virtue of 

paragraph 5 is also disqualified from being a legal assistant or a lay assistant. 

(7) Persons appointed under this paragraph are to be appointed for such period of 

not more than 3 years as the Board may determine. 

(8) At the end of a period of appointment, a person may be reappointed. 

(9) A person appointed under this paragraph may resign by giving notice in 

writing to the Board. 

(10) The Chairing Member may, by notice in writing, rescind a person’s 

appointment under this paragraph if satisfied that the person— 

(a) has been convicted of any offence,  

(b) has become insolvent, or 
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(c) is otherwise unfit to be a legal assistant or, as the case may be, a lay 

assistant or unable for any reason to discharge the functions of such an 

assistant. 

(11) Each person appointed under this paragraph is entitled to such fees and 

expenses, if any, as the Scottish Ministers may determine. 

(12) It is for the Scottish Ministers to pay those fees and expenses. 

 

Powers and conduct of persons appointed to assist the Board 

13B (1) A person appointed under paragraph 13A(1) as a legal assistant may, so far as 

authorised by the Board, do anything that a legal member of the Board may do, 

other than take part in a decision of the Board to recommend an individual for 

appointment.  

(2) A person appointed under paragraph 13A(1) as a lay assistant may, so far as 

authorised by the Board, do anything that a lay member of the Board may do, 

other than take part in a decision of the Board to recommend an individual for 

appointment. 

(3) The Board must issue (and may from time to time revise) a code of conduct for 

persons appointed under paragraph 13A(1).  

(4) Persons appointed under paragraph 13A(1) must have regard to the provisions 

of the code of conduct while assisting the Board in the carrying out of its 

functions.”, 

(b) in paragraph 16A (proceedings relating to the Scottish Tribunals), after sub-

paragraph (6) insert— 

 “(6A) Sub-paragraph (6B) applies if— 

(a) the Board is exercising any function under this Act in connection with a 

position mentioned in section 10(2A),  

(b) the Board authorises a person appointed under paragraph 13A(1) to assist 

it in relation to any proceedings relating to the function, and 

(c) the person authorised to assist the Board in relation to the proceedings is 

a member of the Scottish Tribunals.  

 (6B) The member of the Scottish Tribunals selected under sub-paragraph (3) may 

elect not to take part in the proceedings in respect of which the assistant is 

authorised to assist.”.  

(2) In paragraph 10(1)(b) of schedule 9 to the Tribunals (Scotland) Act 2014, (transitional 

provision: making appointments), for “and (3)” substitute “, (3), (6A) and (6B)”.> 

Schedule 4 

Liam McArthur 

Supported by: Tavish Scott, Alison McInnes 
 

35 In schedule 4, page 82, leave out line 10 

Kenny MacAskill 
 

105 In schedule 4, page 83, leave out lines 7 to 9 
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Kenny MacAskill 
 

106 In schedule 4, page 83, line 10, after <5> insert <to the Judicial Pensions and Retirement Act 

1993> 

Kenny MacAskill 
 

107 In schedule 4, page 83, line 12, leave out from <and> to end of line 14 and insert— 

<(  ) after the entry for “Part-time sheriff in Scotland”, insert— 

“Part-time summary sheriff in Scotland”, and 

(  ) the entry for “Stipendiary magistrate in Scotland” is repealed.> 

Kenny MacAskill 
 

108 In schedule 4, page 84, line 20, leave out paragraph 10 

Kenny MacAskill 
 

109 In schedule 4, page 86, line 2, at end insert— 

<(  ) In section 25 (legal aid in appeals)— 

(a) in subsection (2)(b)— 

(i) for “or 175(2)” substitute “, 175(2) or 194ZB(1)”, 

(ii) after “leave” insert “or permission”, 

(b) in subsection (2A), after “High Court” insert “or, in the case of an appeal to the 

Sheriff Appeal Court, that Court”, 

(c) in subsection (2B), after “High Court” insert “or, in the case of an appeal to the 

Sheriff Appeal Court, that Court”, 

(d) in subsection (5)— 

(i) for “or 187” substitute “, 187, 194ZD or 194ZE”, 

(ii) after “leave” in each place where it occurs insert “or permission”.> 

Kenny MacAskill 
 

110 In schedule 4, page 86, line 26, at end insert— 

<Criminal Justice and Licensing (Scotland) Act 2010 

(1) The Criminal Justice and Licensing (Scotland) Act 2010 is amended in accordance with 

this paragraph. 

(2) In section 6 (effect of sentencing guidelines)— 

(a) for subsection (4), substitute— 

“(4) Subsection (5) applies where, on an appeal in any case— 

(a) the High Court of Justiciary passes another sentence under one of the 

following provisions of the 1995 Act— 

(i) section 118(3), 

(ii) section 118(4)(b), 

(iii) section 118(4A)(b), 
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(iv) section 118(4A)(c)(ii), or 

(b) the Sheriff Appeal Court or the High Court passes another sentence 

under section 189(1)(b) of that Act.”, 

(b) in subsection (5), after “Court” insert “or, as the case may be, the Sheriff Appeal 

Court”. 

(3) After section 8, insert— 

“8A Sheriff Appeal Court’s power to require preparation or review of 

sentencing guidelines 

(1) Where the Sheriff Appeal Court pronounces an opinion under section 189(7) of 

the 1995 Act, the Court may require the Council to— 

(a) prepare, for the approval of the High Court of Justiciary, sentencing 

guidelines on any matter, or 

(b) review any sentencing guidelines published by the Council on any 

matter. 

(2) On making a requirement under subsection (1), the Sheriff Appeal Court must 

state its reasons for doing so. 

(3) The Council must comply with a requirement made under subsection (1) and, 

in doing so, must have regard to the Sheriff Appeal Court’s reasons for making 

the requirement.”. 

(4) In section 9 (publication of High Court guideline judgments)— 

(a) in subsection (1), for “or 189(7) of the 1995 Act” substitute “of the 1995 Act and 

opinions of the Sheriff Appeal Court or the High Court pronounced under section 

189(7) of that Act”, 

(b) in subsection (2), after “High Court” insert “or the Sheriff Appeal Court”, 

(c) the title of the section becomes “Publication of High Court and Sheriff Appeal 

Court guideline judgments”. 

(5) In section 13 (annual report of the Scottish Sentencing Council), in subsection (3)— 

(a) the word “and” immediately following paragraph (d) is repealed, 

(b) after paragraph (e) insert “, and 

“(f) requirements made by the Sheriff Appeal Court under section 8A and of 

the Council’s response to them.”.> 

Alison McInnes 
 

143 In schedule 4, page 88, line 18, leave out paragraph 24 

Kenny MacAskill 
 

111 In schedule 4, page 88, line 18, leave out <52> and insert <57> 

Kenny MacAskill 
 

112 In schedule 4, page 88, line 19, leave out <52A> and insert <57A> 

Kenny MacAskill 
 

113 In schedule 4, page 88, line 21, leave out <52(2)> and insert <57(2)> 
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Kenny MacAskill 
 

114 In schedule 4, page 88, line 23, leave out from first <in> to <limits)> in line 24 and insert 

<timeously> 

Kenny MacAskill 
 

115 In schedule 4, page 88, line 26, leave out <that Act> and insert <the Court of Session Act 1988 

(“the 1988 Act”)> 

Kenny MacAskill 
 

116 In schedule 4, page 88, line 26, at end insert— 

<(  ) Accordingly— 

(a) the Upper Tribunal has the same powers in relation to the petition as the 

Court of Session would have had in relation to it under sections 27A to 

27C of the 1988 Act, 

(b) sections 27C and 27D of that Act apply in relation to a decision of the 

Upper Tribunal under section 27B(1) of that Act as they apply in relation 

to such a decision of the Court of Session.> 

Kenny MacAskill 
 

117 In schedule 4, page 88, line 27, leave out <that> and insert <the 1988> 

Kenny MacAskill 
 

118 In schedule 4, page 89, line 2, at end insert— 

<Courts of Law Fees (Scotland) Act 1895 

  In the Courts of Law Fees (Scotland) Act 1895, section 2 (power of Scottish Ministers 

to regulate court fees) is repealed.> 

Kenny MacAskill 
 

119 In schedule 4, page 89, line 12, at end insert— 

<Court of Session Act 1988 

 (1) The Court of Session Act 1988 is amended in accordance with this paragraph. 

 (2) In section 2(4) (composition of the Court), for “section 5(ba) below,” substitute “an act 

of sederunt under section 96(1) of the Courts Reform (Scotland) Act 2014,”.  

 (3) Sections 5 (power to regulate procedure etc. by act of sederunt) and 5A (rules for lay 

representation) are repealed. 

 (4) In section 6 (allocation of business etc. by act of sederunt), for “section 5 of this Act” 

substitute “section 96(1) of the Courts Reform (Scotland) Act 2014”. 

 (5) In section 26(3) (summary trials), for “this Act” substitute “section 96(1) of the Courts 

Reform (Scotland) Act 2014”.>  

1046



 20 

Kenny MacAskill 
 

120 In schedule 4, page 89, line 12, at end insert— 

<Scottish Civil Justice Council and Criminal Legal Assistance Act 2013 

 (1) The Scottish Civil Justice Council and Criminal Legal Assistance Act 2013 is amended 

in accordance with this paragraph. 

(2) In section 2 (functions of the Council)— 

(a) in subsection (1)(c), after sub-paragraph (i) insert— 

“(ia) draft fees rules,”, 

(b) after subsection (6), insert— 

“(6A) For the purposes of this Part, “draft fees rules” means drafts of such provision 

as the Court of Session may make by act of sederunt under section 98 or 99 of 

the Courts Reform (Scotland) Act 2014 (powers to regulate court fees),”. 

(3) In section 4 (Court of Session to consider rules)— 

(a) in subsection (1), after “rules” where it first occurs insert “, draft fees rules”, 

(b) in subsection (2), after “rules” where it first occurs insert “, draft fees rules”, 

(c) in subsection (3)— 

(i) the words from “which” to “section 2(5)” become paragraph (a), and 

(ii) after that paragraph insert— 

“(b) under section 98 or 99 of the Courts Reform (Scotland) Act 2014.”.> 

Kenny MacAskill 
 

121 In schedule 4, page 89, line 25, at end insert— 

<PART 

REMUNERATION AND EXPENSES OF SENATORS OF THE COLLEGE OF JUSTICE 

Administration of Justice Act 1973 

In section 9 of the Administration of Justice Act 1973 (judicial salaries), subsection (5) 

is repealed.> 

Kenny MacAskill 
 

122 In schedule 4, page 91, line 5, at end insert— 

<Judicial Offices (Salaries, &c.) Act 1952 

The Judicial Offices (Salaries, &c.) Act 1952 is repealed.>  

Section 122 

Kenny MacAskill 
 

123 In section 122, page 69, line 13, after <section> insert <2(1),> 

John Pentland 
 

47 In section 122, page 69, line 13, after <77(1)> insert <, (Sanction for counsel)(5)> 
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John Pentland 
 

144 In section 122, page 69, line 13, after <77(1)> insert <, (Sanction for counsel: presumption in 

certain circumstances)(6)> 

Kenny MacAskill 
 

124 In section 122, page 69, line 13, after <77(1)> insert <, (Power to provide for fees for SCTS, court 

clerks and other officers)(4)> 

Liam McArthur 

Supported by: Tavish Scott, Alison McInnes 
 

36 In section 122, page 69, line 16, at end insert <, or 

(c) an order under section 127(2) appointing a day for section 26 to come into force.> 

Elaine Murray 
 

131 In section 122, page 69, line 16, at end insert <, or 

(d) an order appointing a day for section 39 or 70 to come into force.> 

Liam McArthur 

Supported by: Tavish Scott, Alison McInnes 
 

37 In section 122, page 69, line 19, after <127(2)> insert <, except an order referred to in subsection 

(2)(c)> 

Elaine Murray 
 

132 In section 122, page 69, line 19, after <127(2)> insert <, except an order referred to in subsection 

(2)(d)> 

After section 126 

Elaine Murray 
 

133 After section 126, insert— 

<Annual report 

(1) As soon as reasonably practicable after 31 March in each year, the Scottish Ministers 

must prepare an annual report setting out in relation to the year covered by the report— 

(a) how the Scottish Courts have carried out their functions under this Act, 

(b) the number and types of cases dealt with in the year by the Scottish Courts and the 

average length of time taken to dispose of each type of case, 

(c) the provision made for staffing, resources, technology, court room space and 

judicial appointments to cater for the demand for court services, and 

(d) such other information as the Scottish Ministers think fit. 

(2) A report prepared under this section must be laid before the Parliament. 

(3) In this section, “Scottish Courts” means— 

(a) the Court of Session, 

(b) the High Court of Justiciary, 
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(c) the court for hearing appeals under section 57(1)(b) of the Representation of the 

People Act 1983, 

(d) the election court in Scotland constituted under section 123 of that Act, 

(e) the Lands Valuation Appeal Court, 

(f) the Sheriff Appeal Court, 

(g) sheriff courts, 

(h) justice of the peace courts. 

(4) The Scottish Ministers may by order modify the definition of “Scottish Courts” in 

subsection (3).> 

Section 127 

Elaine Murray 
 

134 In section 127, page 71, line 38, at end insert— 

<(2A) A draft of an order under subsection (2) appointing a day for the coming into force of 

section 39 or 70 is not to be laid before the Parliament unless the conditions in 

subsections (2B) and (2C) are met. 

(2B) The condition is that the Scottish Ministers have prepared, and laid before the 

Parliament, a report showing that sufficient provision has been made for staffing, 

resources, technology, court room space and judicial appointments to ensure that users 

of the Scottish Courts will enjoy at least the same level of access to justice after the 

coming into force of those sections as they did prior to their coming into force. 

(2C) The condition is that— 

(a) a draft of an order under section 41(1) has been approved by the Parliament, and 

(b) the report referred to in subsection (2B) includes information showing that 

sufficient provision has been made for staffing, resources, technology, court room 

space and judicial appointments in relation to proceedings in the specified sheriff 

court where a sheriff is sitting whose jurisdiction has been extended territorially 

throughout Scotland by virtue of an order under section 41(1).   

(2D) In subsection (2B), “Scottish Courts” has the meaning given in section (Annual 

report).> 
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SP Bill 46-G2  Session 4 (2014) 

Courts Reform (Scotland) Bill 

 
2nd Groupings of Amendments for Stage 2 

 
This document provides procedural information which will assist in preparing for and 

following proceedings on the above Bill.  The information provided is as follows: 

 the list of groupings (that is, the order in which amendments will be 

debated).  Any procedural points relevant to each group are noted; 

 a list of any amendments already debated; 

 the text of amendments to be debated on the second day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 

LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 

SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 

THEY WILL BE DISPOSED OF. 

 

 

Groupings of amendments 

 
Civil jury trials: summoning of jurors 

49 

Types of proceedings subject to simple procedure 

50, 51, 52, 53, 54, 55, 59 

Simple procedure: application to proceedings for damages for personal injuries 

43, 31, 44 

Simple procedure cases and all-Scotland sheriff court 

135, 136, 137 

Simple procedure: proceedings for aliment 

56, 57 

Simple procedure rules: matters to be taken into consideration 

58 

Appeal from simple procedure cases 

60, 61 

Judicial review: time limits in planning cases 

32, 138 

Judicial review: general 

125, 62, 63, 65, 139, 143, 114, 115, 116, 117 

 

Notes on amendments in this group 

Amendment 143 pre-empts amendments 114, 115, 116 and 117 in this group 

and amendments 111, 112 and 113 in the next group 
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References to Tribunals (Scotland) Act 2014 

64, 102, 103, 111, 112, 113 

 

Notes on amendments in this group 

Amendments 111, 112 and 113 are pre-empted by amendment 143 in the 

previous group 

Remit of cases between the Court of Session and the sheriff court 

66, 67, 68, 69, 140, 70, 71 

Court of Session rules and fees: drafting changes 

72, 73, 76, 77, 78, 79, 119, 120 

Procedure and fees 

74, 75, 80, 81, 91, 108, 118, 124 

Regulation of civil court procedure: just conduct of proceedings 

126, 127 

Sanction for counsel 

45, 141, 142, 47, 144 

Vexatious proceedings: meaning of “court” 

82, 83, 84, 85, 86, 87, 88, 89, 90 

Appeals from all-Scotland sheriff court in personal injury cases 

128, 129, 130 

Appeals to the Court of Session and to the Supreme Court 

92, 93, 94, 95, 96, 97 

Appeals from Sheriff Appeal Court to High Court: grounds to extend period for 

application for permission 

46 

Remuneration and expenses of Senators of the College of Justice 

98, 99, 121, 122 

Court closure orders: parliamentary procedure 

100, 101, 123 

Judicial Appointments Board: assistants 

104 

Judicial retirement ages 

105, 106, 107 

Sheriff Appeal Court: legal aid 

109 

Sheriff Appeal Court: sentencing guidelines 

110 
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Exclusive competence and simple procedure: commencement 

131, 132, 134 

Annual report 

133 

  

Amendments already debated 

Honorary sheriffs 

With 22 – 35, 36, 37 

Exclusive competence: cases of more than one order of value 

With 1 – 20, 19 

Sheriff Appeal Court: number of Appeal Sheriffs required to constitute Court 

With 5 – 15, 16, 17, 18, 21, 34 
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JUSTICE COMMITTEE 

 

EXTRACT FROM THE MINUTES 

 

19th Meeting, 2014 (Session 4) 
 

Tuesday 17 June 2014 

 

Present: 
 

Christian Allard Roderick Campbell 
John Finnie Christine Grahame (Convener) 
Alison McInnes Margaret Mitchell 
Elaine Murray (Deputy Convener) John Pentland 

Sandra White 

 

Also present: Graeme Pearson (item 3). 
 

 
Courts Reform (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 
2).  
 
The following amendments were agreed to (without division): 49, 50, 51, 135, 52, 53, 
54, 55, 136, 56, 57, 58, 59, 137, 60, 61, 62, 63, 64, 66, 67, 68, 20, 19, 70, 71, 72, 73, 
74, 21, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 142, 92, 93, 
94, 95, 96, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 111, 
112, 113, 114, 115, 116, 117, 118, 119, 120, 121, 122, 123 and 124. 
 
The following amendments were agreed to (by division)- 

15 (For 6, Against 2, Abstentions 1)  
16 (For 6, Against 2, Abstentions 1) 
17 (For 6, Against 2, Abstentions 1) 
18 (For 6, Against 2, Abstentions 1) 
65 (For 6, Against 2, Abstentions 1) 
69 (For 6, Against 2, Abstentions 1). 

 
The following amendments were disagreed to (by division)- 

43 (For 3, Against 5, Abstentions 1)  
31 (For 2, Against 6, Abstentions 1) 
44 (For 3, Against 5, Abstentions 1) 
140 (For 3, Against 6, Abstentions 0) 
45 (For 2, Against 7, Abstentions 0) 
141 (For 4, Against 5, Abstentions 0)  
128 (For 4, Against 5, Abstentions 0) 
129 (For 4, Against 5, Abstentions 0) 
46 (For 3, Against 6, Abstentions 0) 
36 (For 3, Against 6, Abstentions 0) 
131 (For 4, Against 5, Abstentions 0). 

 
The following amendments were moved and, no member having objected, 
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withdrawn: 32, 125, 126 and 133. 
 
The following amendments were not moved: 138, 139, 127, 130, 34, 35, 143, 47, 
144, 37, 132 and 134. 
 

The following provisions were agreed to without amendment: sections 62, 63, 64, 65, 
66, 69, 73, 74, 76, 77, 79, 80, 81, 82, 83, 84, 86, 87, 90, 91, 92, 93, 94, 95, 99, 100, 
103, 104, 105, 106, 107, 108, 109 and 112, schedule 2, sections 113, 114, 115, 116, 
118, 119, 120, 121, 123, 124, 125, 126, 127 and 128 and the Long Title. 
 
The following provisions were agreed to as amended: sections 61, 67, 68, 70, 71, 
72, 75, 78, 85, 88, 89, 96, 97, 98, 101, 102, 110, 111 and 117, schedules 3 and 4 
and section 122. 
 

The Committee completed Stage 2 consideration of the Bill. 
 

The Minister indicated that she is a non-practising member of the Faculty of 
Advocates. Roderick Campbell indicated that he is a member of the Faculty of 
Advocates. 
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4695  17 JUNE 2014  4696 
 

 

Courts Reform (Scotland) Bill: 
Stage 2 

10:05 
The Convener: Item 2 is the Courts Reform 

(Scotland) Bill. We do not have a target to reach 
today, so we can go as far as we want; we have 
some time next week, if needed. 

Before we continue, we need to give the 
minister’s officials time to take their seats. There is 
quite a crowd of them—almost a ministerial choir, 
although I think that it would breach the rules if 
they were to burst into some kind of choral 
delivery. The minister is, of course, staying with 
us, and I welcome her panoply of officials, who are 
present strictly in a supporting capacity; members 
should be aware that they cannot question the 
officials.  

Members should have their copy of the bill, the 
marshalled list and the list of groupings of 
amendments.  

Section 61—Civil jury trials in an all-Scotland 
sheriff court 

The Convener: Amendment 49, in the name of 
the cabinet secretary, is in a group on its own. 

Roseanna Cunningham: We can start gently, 
because amendment 49 is a minor amendment to 
section 61, which sets out the arrangements for 
civil jury trials in an all-Scotland sheriff court. Civil 
jury trials are not particularly common any longer. 
Amendment 49 removes subsection 6, which 
provides that the interlocutor of the sheriff 
specifying the issues to be put to the jury is 
sufficient authority for the sheriff clerk to summon 
the jurors. We make the amendment following 
advice from the Lord President’s office that such 
detailed regulation of the means in which jurors 
are summoned is better left to rules of court under 
section 97.  

I move amendment 49.  

Amendment 49 agreed to.  

Section 61, as amended, agreed to.  

Sections 62 to 66 agreed to.  

Section 67—Application for new trial 

Amendment 15 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 15 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
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4697  17 JUNE 2014  4698 
 

 

For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 
White, Sandra (Glasgow Kelvin) (SNP)  

Against 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Abstentions 
McInnes, Alison (North East Scotland) (LD) 

The Convener: The result of the division is: For 
6, Against 2, Abstentions 1.  

Amendment 15 agreed to.  

Amendment 16 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 16 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 
White, Sandra (Glasgow Kelvin) (SNP)  

Against 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Abstentions 
McInnes, Alison (North East Scotland) (LD) 

The Convener: The result of the division is: For 
6, Against 2, Abstentions 1.  

Amendment 16 agreed to.  

Section 67, as amended, agreed to.  

Section 68—Restrictions on granting a new 
trial 

Amendment 17 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 17 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 

Mitchell, Margaret (Central Scotland) (Con) 
White, Sandra (Glasgow Kelvin) (SNP)  

Against 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Abstentions 
McInnes, Alison (North East Scotland) (LD) 

The Convener: The result of the division is: For 
6, Against 2, Abstentions 1. 

Amendment 17 agreed to.  

Amendment 18 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 18 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 
White, Sandra (Glasgow Kelvin) (SNP)  

Against 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Abstentions 
McInnes, Alison (North East Scotland) (LD) 

The Convener: The result of the division is: For 
6, Against 2, Abstentions 1.  

Amendment 18 agreed to.  

Section 68, as amended, agreed to.  

Section 69 agreed to.  

Section 70—Simple procedure 

The Convener: Amendment 50, in the name of 
the cabinet secretary, is grouped with 
amendments 51 to 55 and 59.   

Roseanna Cunningham: Amendments 50 and 
51 are technical amendments that clarify the 
categories of cases that are to be dealt with under 
simple procedure. 

Section 70(3) provides that certain types of 
proceedings may only be brought subject to 
simple procedure. Amendment 50 ensures that no 
other types of proceedings may be brought under 
simple procedure.  

Amendment 51 is in consequence of that. It 
makes clear that, despite the rule on what may or 
may not be raised as a simple procedure case, 
cases may be transferred into and out of simple 
procedure through the operation of sections 75 
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and 76. It also clarifies the relationship between 
the amended provision in section 70(3) and the 
effect of section 79. 

Amendment 52 ensures that the Court of 
Session can make rules of court to assist in 
determining whether individual proceedings fall 
into the definition of proceedings that is set out in 
section 70(3), and therefore are proceedings that 
must be brought under simple procedure. That is 
designed to ensure that the Court of Session may 
preserve the most useful aspects of the existing 
case law that applies to cases that must be 
brought subject to summary cause procedure if 
there is any doubt about the application of that 
case law to simple procedure.  

Amendments 53 and 54 are technical 
amendments. They ensure that the term “simple 
procedure cases” in part 3 of the bill is wide 
enough to include cases that are transferred to the 
new simple procedure and cases that are made 
subject to simple procedure under future 
enactments. Amendment 55 is another technical 
amendment that ensures that a case that is 
transferred out of simple procedure under section 
76 is no longer caught by references to a “simple 
procedure case”. 

Amendment 59 is a technical amendment that 
clarifies the effect of section 75. Section 75 
provides for cases that are not being dealt with 
under simple procedure to be transferred to that 
form of proceedings provided that they are, at the 
time of the transfer, now of a type that could be 
raised under simple procedure. 

Section 75(2)(b) permits that transfer even if the 
sum that is sought would exceed the usual 
monetary limit for simple procedure cases. That 
amendment aligns section 75 with section 70(3) by 
referring to types of proceedings rather than 
orders sought in proceedings. 

I move amendment 50. 

Elaine Murray (Dumfriesshire) (Lab): When 
the cabinet secretary was here last week, he 
suggested that there would be some amendments 
that would clarify the issue in relation to cases 
such as asbestosis cases. Is this such an 
amendment? 

Roseanna Cunningham: No. Amendment 50 
does not relate to those cases. 

Amendment 50 agreed to. 

The Convener: Amendment 43, in the name of 
Alison McInnes, is grouped with amendments 31 
and 44. 

Alison McInnes (North East Scotland) (LD): I 
will speak in support of my amendments 43 and 
44, which would prevent personal injury cases 

from being considered under the simple 
procedure.  

Like the rest of the committee, I broadly support 
the simple procedure and believe that it should 
prove to be effective in resolving disputes that are 
worth less than £5,000, such as single-issue 
consumer cases. However, for a number of 
reasons, I do not believe that the simple procedure 
is an appropriate setting in which to consider 
personal injury cases. The Law Society of 
Scotland and the Association of Personal Injury 
Lawyers argue that those cases are not 
compatible with the fact that most litigants in the 
simple procedure setting will be unrepresented, or 
with the inquisitorial and interventionist approach 
that sheriffs are likely to adopt under the simple 
procedure. 

Personal injury cases tend to involve identifying 
cause of action, liability, the Consumer Protection 
Act 1987 and breaches of statutory duty. They can 
also require accident records, occupational health 
records, medical evidence and medical records to 
be obtained, perhaps by court order, and then 
presented to the court. Personal injury cases are 
therefore substantially different from the majority 
of cases that will be pursued at that level. 

As Julia Clarke from Which? told the committee, 
in consumer cases the questions that tend to be 
asked are: 

“‘Did you get the kitchen?’, ‘Did your car work?’”—
[Official Report, Justice Committee, 18 March 2014; c 
4358.] 

Indeed, the Cabinet Secretary for Justice 
acknowledged that difference in September 2007, 
when he removed personal injury cases from the 
small claims procedure. At that time, he said: 

“This will mean that anyone pursuing such a claim will be 
able to obtain the necessary medical evidence and legal 
representation required.” 

It is appropriate that personal injury cases are 
heard in the specialist court so that there is no 
advocacy deficit and we can ensure that pursuers 
have the assistance that they need to identify, 
collect, preserve and present the evidence. 

I am grateful to Elaine Murray for her support. 

I move amendment 43. 

10:15 
John Pentland (Motherwell and Wishaw) 

(Lab): The argument behind amendment 31 is 
similar to that for amendment 25, which I have 
withdrawn as a result of the cabinet secretary’s 
promise to lodge amendments to cover such 
provisions. The issue relates to exclusion from the 
simple procedure. 
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I do not know whether the measures that the 
cabinet secretary is to bring forward will cover the 
issue raised in amendment 31, but I remind the 
committee that last week I said that the Scottish 
Parliament has always accepted that asbestos-
related conditions are something of an exceptional 
circumstance with regard to legislation and the 
pursuit of cases through the courts. I also remind 
members that Clydeside Action on Asbestos 
argued in its evidence that its members’ cases 
“must fall into the definition of ‘the most complex and 
important cases’”, 

needing 
“access to experienced Advocates and Solicitor Advocates 
who have knowledge of this specialised area of Law” 

and 
“swift access to justice at the highest level.” 

Roderick Campbell (North East Fife) (SNP): I 
understand the concerns that APIL and others 
have expressed about the issue and have some 
sympathy with amendment 43. Nevertheless, I 
point out that when we took evidence from 
Citizens Advice Scotland it did not express any 
concerns about this point. Indeed, according to the 
Official Report, CAS said: 

“With lower-value claims under the simple procedure, the 
assumption from the start should be that counsel are not 
involved and, indeed, that lawyers will not necessarily be 
involved.”—[Official Report, Justice Committee, 18 March 
2014; c 4357.] 

I cannot see anything in CAS’s written submission 
that draws attention to the issue. That said, I have 
some sympathy with the amendment. 

Elaine Murray: In supporting Alison McInnes’s 
amendment 43, I point out that the concern is that, 
although the sum of £5,000 might seem low, in 
relation to personal injury, such cases can still be 
fairly complex. As for the point that Roddy 
Campbell made about lawyers not being present, 
if someone has suffered a loss of earnings through 
injury at work it might be appropriate for them to 
have legal representation to fight their case. As 
Alison McInnes has suggested, the committee was 
supportive of the simple procedure, but I do not 
really think that such an approach is suitable for 
personal injury cases. 

Margaret Mitchell (Central Scotland) (Con): I, 
too, have sympathy for Alison McInnes’s 
amendment. It makes sense to remove personal 
injury cases from the simple procedure; that would 
also address the potential equality-of-arms issue. 

As for amendment 31, I completely understand 
where John Pentland is coming from, but I will be 
interested to hear what the minister has to say on 
the matter. 

The Convener: That is your cue, minister. 

Roseanna Cunningham: Amendment 43, in 
the name of Alison McInnes, would have the effect 
of excluding all personal injury cases, as defined 
in amendment 44, from simple procedure, while 
amendment 31, in the name of John Pentland, 
would have the effect of excluding from simple 
procedure personal injury cases arising from 
exposure to asbestos. I understand that the 
amendments reflect some stakeholders’ concerns 
about the treatment of complex personal injury 
cases, and the Government is grateful to 
Clydeside Action on Asbestos and the Scottish 
Trades Union Congress for engaging directly with 
us on these issues. As the cabinet secretary 
emphasised at the previous stage 2 session and 
as I think was mentioned earlier, the Government 
is committed to ensuring that such cases are 
treated properly. 

With regard to comments that have just been 
made, I point out that, on the generality of PI 
cases under £5,000, there will be special rules for 
dealing with personal injury cases under simple 
procedure. Section 76 already allows any party to 
a case to apply to have the case transferred out of 
simple procedure if that seems appropriate. 

I also note—this is where the situation with the 
groupings becomes a bit difficult—that John Finnie 
has lodged amendments that pave the way for 
cases that would otherwise have had to be 
brought under simple procedure to be brought 
instead in the specialist PI court, once a suitable 
order is made. We will debate those amendments 
as part of a later group, but I hope that it is not 
premature to say that I welcome them. There is 
still some discussion to be had on this area. 

Simple procedure is designed to be just that—a 
simple procedure in which claims below £5,000 
may be brought. We all accept that some low-
value claims will never be simple, and the bill 
makes provision for that. However, to exclude all 
personal injury cases from simple procedure 
would be to throw the baby out with the bath 
water. 

The Convener: Which would not be a simple 
procedure case. [Laughter.] 

Roseanna Cunningham: That would not. 

I ask Alison McInnes to withdraw amendment 43 
and not to press amendment 44. 

On amendment 31, I refer to the cabinet 
secretary’s comments in response to John 
Pentland’s earlier amendment, which would have 
excluded asbestos claims from the exclusive 
competence of the sheriff court under section 39.  

I have the deepest concern for the victims of 
asbestos, but it is not appropriate to make a 
special exception for one class of victims, however 
worthy. We consider it undesirable to start making 
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different rules for particular types of injury; to do so 
would open the door to other pressure groups 
seeking preferential treatment—understandably—
and it would be invidious to try to treat asbestosis 
cases differently from clinical negligence cases, 
for example, or those involving cerebral palsy. 
Therefore, I ask John Pentland not to move his 
amendment. 

Alison McInnes: I have listened to the 
minister’s explanation, but I am not persuaded. I 
press amendment 43. 

The Convener: The question is, that 
amendment 43 be agreed to. Are we agreed?  

Members: No. 

The Convener: There will be a division. 
[Interruption.]  

We will start again. I did not think that I would be 
the one succeeding today. We will repeat the vote. 
Let us rewind. The division is on Alison McInnes’s 
amendment 43. [Interruption.] That is not right. 
[Interruption.]  

Five members have voted against the 
amendment. I have not infected you all already, 
surely to goodness. 
For 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 
McInnes, Alison (North East Scotland) (LD) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP)  

Abstentions 
Mitchell, Margaret (Central Scotland) (Con) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 1. 

Amendment 43 disagreed to.  

Amendment 51 moved—[Roseanna 
Cunningham]—and agreed to.  

The Convener: Amendment 135, in the name 
of John Finnie, is grouped with amendments 136 
and 137. 

John Finnie (Highlands and Islands) (Ind): 
Amendment 135 is not entirely unrelated to our 
previous discussions, which is in part why I did not 
speak. The committee heard a lot about section 59 
of the Enterprise and Regulatory Reform Act 2013, 
which is UK Government legislation, and the 
change that removed employers’ statutory liability 
in workplace injury cases. That change 
compounded the difficulties that workers already 
had, a position that was highlighted by the STUC. 

Amendments 135 to 137 would ensure that 
certain personal injury cases below £5,000 could 
be raised in the new specialist injury court. The 
amendments would ensure that the rights of 
victims would be maintained and would mitigate 
the effect of section 59 of the 2013 act. 

If I may, I will refer to my amendment 142 on the 
sanction for counsel. 

The Convener: No, you cannot. 

John Finnie: In that case, I unreservedly 
withdraw any reference to that amendment. 

The Convener: You have not moved your 
amendment. 

John Finnie: I formally move the amendment. 

The Convener: Which one? 

John Finnie: I move amendment 135. 

The Convener: Excellent. We are getting there. 
Does anyone else wish to come in? 

Christian Allard (North East Scotland) (SNP): 
I have a question for the minister about the £5,000 
limit. Consumer representatives such as Which? 
and CAS have asked whether in a few years’ time 
it would be possible to up the limit to £10,000. Is 
there a possibility in a few years’ time of a review 
of how the simple procedure can remain 
appropriate and responsive to the court’s needs? 

The Convener: That is not relevant per se to 
amendment 135. However, the temperature 
seems to have got to you all, so I will let you away 
with it. 

Margaret Mitchell: Amendment 135 is a good 
amendment. It seems to provide the flexibility that 
we would want to ensure that there is equality of 
arms and that these cases are heard in the 
appropriate court. 

Elaine Murray: I very much welcome the 
amendments, which will help to ensure equality of 
arms. I note that amendment 137 would allow one 
party to make the application for proceedings to go 
into the simple procedure. I presume that court 
rules would cover the possibility of the bigger 
party, if you like, forcing the case into simple 
procedure. 

The Convener: I am pulling faces. I am not 
supposed to, but I am pulling a face. 

Elaine Murray: I would like a bit of clarification 
of that, to be sure that requiring the consent of 
only one party would not disadvantage the smaller 
party. 

Roseanna Cunningham: I am just taking a 
note of that last comment. 

I welcome these amendments, as I hinted at 
earlier. The effect of amendments 135 and 136 
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would be that where cases below £5,000 are 
brought in an all-Scotland sheriff court—and here 
we are really talking about the specialist personal 
injury court—they would not be subject to simple 
procedure in that court. It is for an order under 
section 41(1) to define which cases may be 
brought in the all-Scotland court under the rules 
that apply in that court. 

Under section 75, a case may only be 
transferred into simple procedure if the parties 
make a joint application—there must be 
agreement. Amendment 137 would introduce a 
new rule that where proceedings for payment of a 
sum up to the £5,000 simple procedure limit are 
raised in the specialist court, any party may apply 
to the sheriff to have them transferred into simple 
procedure in the local court on special cause 
shown, which answers some of the earlier 
comments. Ultimately it would be a decision for 
the sheriff: an application is not an automatic 
transfer; it would have to be considered. This, 
again, strikes me as a helpful clarification of the 
way in which the specialist court should operate, 
so I am grateful to John Finnie for his 
amendments, which the Scottish Government is 
happy to support. 

I point out to Christian Allard that the Scottish 
Civil Justice Council already has a statutory 
obligation to review the civil justice system and 
must lay an annual report before the Parliament. 
That is an on-going aspect of its work and that 
should catch the specific issue that Christian 
Allard raised. 

The Convener: John Finnie, do you want to 
wind up? 

John Finnie: The minister covered the point 
that Elaine Murray raised, so I have nothing to 
say. 

Amendment 135 agreed to. 

Amendment 31 moved—[John Pentland]. 

The Convener: The question is, that 
amendment 31 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
White, Sandra (Glasgow Kelvin) (SNP)  

 

Abstentions 
Mitchell, Margaret (Central Scotland) (Con) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 1. 

Amendment 31 disagreed to. 

Amendments 52 to 55 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 44 moved—[Alison McInnes]. 

The Convener: The question is, that 
amendment 44 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 
McInnes, Alison (North East Scotland) (LD) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP)  

Abstentions 
Mitchell, Margaret (Central Scotland) (Con) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 1. 

Amendment 44 disagreed to. 

Section 70, as amended, agreed to. 

After section 70 

Amendment 136 moved—[John Finnie]—and 
agreed to. 

Section 71—Proceedings for aliment of small 
amounts under simple procedure 

The Convener: Amendment 56, in the name of 
the cabinet secretary, is grouped with amendment 
57. 

Roseanna Cunningham: Section 71 permits a 
claim for aliment under section 2 of the Family 
Law (Scotland) Act 1985 to be brought subject to 
simple procedure. If I can give you a small lesson 
in Scots law, we do not have alimony in 
Scotland—despite what you hear on television—
we have aliment. 

The Convener: Some of us knew that. 

10:30 
Roseanna Cunningham: Not everyone does, 

convener, and I do like to take these small 
educational moments. 
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At the moment, the bill provides that simple 
procedure may be used for awards up to £35 a 
week for a child under the age of 18 years and, in 
any other case, up to £70 per week. We 
considered that, after almost 30 years, those 
values should be updated. We consulted a 
number of key stakeholders and there was general 
agreement with the proposal, which the 
amendments under discussion reflect. 
Accordingly, the amendments provide that simple 
procedure may be used for awards up to £100 a 
week for a child under the age of 18 years and, in 
any other case, up to £200 per week. 
Amendments 56 and 57 achieve that. 

I move amendment 56. 

Amendment 56 agreed to. 

Amendment 57 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 71, as amended, agreed to. 

Section 72—Rule making: matters to be 
taken into consideration 

The Convener: Amendment 58, in the name of 
the cabinet secretary, is in a group on its own.  

Roseanna Cunningham: Section 72 
establishes an expectation that, as far as possible, 
simple procedure rules will enable an 
interventionist and problem-solving approach. The 
Scottish civil courts review recommended that the 
rules for the new procedure should be written in as 
clear and straightforward language as possible. 
The rules will reflect as far as possible the 
principles set out in section 72. 

The new approach to be adopted should permit 
the court to identify the issues and specify what it 
wishes to see or hear by way of evidence or 
argument. This is clearly a fundamental shift away 
from the adversarial approach where the parties 
control evidence and argument. The intention is 
that the court should be able to help the parties to 
settle the dispute and the procedure adopted 
should reflect the circumstances of the case. 

Amendment 58 reflects concerns raised by 
representatives of the Sheriffs Association that 
although the court should be able to help the 
parties to settle the dispute, that should not mean 
that the court should negotiate between the 
parties; it should merely assist them to present 
their case. Sheriffs Pettigrew, Wood and Liddle 
agreed that it would be more appropriate if the 
term “negotiate with” was amended to read 
“facilitate negotiation between”. That is what 
amendment 58 achieves. 

I move amendment 58. 

The Convener: I welcome this amendment, 
because I think the provision is much more 

circumspect and appropriate than what we had 
before. I thought I would just say that. 

Amendment 58 agreed to. 

Section 72, as amended, agreed to. 

Sections 73 and 74 agreed to. 

Section 75—Transfer of cases to simple 
procedure 

Amendment 59 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 75, as amended, agreed to. 

After section 75 

Amendment 137 moved—[John Finnie]—and 
agreed to. 

Sections 76 and 77 agreed to. 

Section 78—Appeals from simple procedure 
cases 

The Convener: Amendment 60, in the name of 
the cabinet secretary, is grouped with amendment 
61. 

Roseanna Cunningham: Amendments 60 and 
61 are drafting amendments. Section 78(2) 
provides that an appeal may be taken to the sheriff 
appeal court on a point of law only against a 
decision of the sheriff constituting the final 
judgment in a simple procedure case. The 
intention of that provision is to prevent the 
interruption of simple procedure cases by appeals 
against non-final judgments. As it is presently 
drafted, it may have the effect of going further and 
preventing a decision of the sheriff appeal court in 
an appeal in simple procedure from being further 
appealed to the Court of Session. The intention is 
that once an appeal has been taken against the 
final decision of the sheriff in a simple procedure 
case, it should be treated in the same way as any 
other appeal under section 104. That is the effect 
of the amendments. 

I move amendment 60. 

The Convener: Thank you very much. I was 
somewhat distracted by the arrival of a fan—at 
last. We could do with another one.  

Amendment 60 agreed to. 

Amendment 61 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 78, as amended, agreed to. 

Sections 79 to 84 agreed to. 
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Section 85—Judicial review 

The Convener: Amendment 32, in the name of 
Margaret Mitchell, is grouped with amendment 
138. 

Margaret Mitchell: Amendments 32 and 138 
cover a very specific circumstance. Their effect 
would be to reduce the time limit for lodging, from 
three months to six weeks, in challenges under 
judicial review where the applicant is a company 
and the challenge is to a decision under part III of 
the Town and Country Planning (Scotland) Act 
1997. They are intended to address concerns that, 
currently, judicial review is frequently used by 
commercial rivals to delay development proposals 
for competitors. That, in turn, delays investment 
and job creation. 

It is important to stress that the amendments 
would not restrict the legitimate use of judicial 
review. Therefore, the time limit of three months 
that is proposed in the bill will continue to apply to 
all judicial reviews that are not related to planning. 
The three-month time limit for lodging will also 
continue to apply to all judicial reviews that relate 
to planning but which are lodged by individuals, 
relevant public bodies or community organisations. 
The rights of individuals, voluntary groups and 
communities to make applications for judicial 
review within the three-month time limit that is 
proposed in the bill are protected. 

The amendments were suggested by Asda and 
the Scottish Retail Consortium and would have 
particular implications for companies that operate 
across Scotland, for retail development and for 
retail jobs more widely. Commercial enterprises 
are well placed, by virtue of their access to the 
necessary resources, to make an application 
within six weeks. That six-week time limit for 
lodging judicial review applications would reduce 
delays and would provide greater certainty for 
developers’ ability to deliver for local communities, 
by making the planning process more efficient and 
by making timescales for delivery more accurate. 

To put the amendments in context, it is worth 
noting that, between 2003 and 2012, out of the 12 
judicial reviews against retail developments, 11 
were raised by commercial rivals. A six-week time 
limit on judicial review would help to address the 
issue. At the same time, it would decrease the 
impact of excessive delays and the use of the 
process by commercial rivals. It does not seem 
unreasonable to put in place such a limit for 
commercial entities that are likely to have been 
involved or interested in the planning process and 
which are likely to have access to legal advice and 
to be able to lodge a review application quickly. 

I stress again that individuals and communities 
would not be adversely affected. Rather, they 
would be likely to benefit from the amendments. 

I move amendment 32. 

John Finnie: On more than one occasion, we 
have heard it suggested that it is bad practice to 
single out a particular aspect. As someone who 
has previously been involved in a planning 
committee, I find it ironic that the particular 
company that was mentioned is the source of 
information to Margaret Mitchell. I am not at all 
supportive of singling out retail concerns for any 
benefit at all. 

Sandra White (Glasgow Kelvin) (SNP): I was 
supportive of the community aspect. However, if a 
community activist or group put in for a six-week 
period, what is to stop a larger organisation 
jumping on the bandwagon? I think that there 
would be confusion in that respect, so I am not 
supportive of Margaret Mitchell’s amendments. 

The Convener: Can I clarify that? Do you mean 
a community group being used by an opponent? 

Sandra White: That could happen, I think. 

The Convener: Right. Elaine Murray is next. 

Elaine Murray: The only witnesses who put 
forward that point of view to the committee were 
from Asda. The proposals did not seem to have 
much support from anybody else. I hear from 
Margaret Mitchell that the SRC also supports the 
amendments, but we did not seem to have any 
other supporting evidence on the position. 

The point that Sandra White makes is correct: it 
would be quite easy to circumvent the measures, 
for example by getting an individual to apply for a 
judicial review, and the company could support 
that individual in doing so. I am not sure that the 
measures would actually achieve what they are 
intended to achieve. 

Roderick Campbell: I reiterate the points that 
others have made. In its written submission, Asda 
made particular reference to a case involving one 
of its commercial rivals that went to the Supreme 
Court. Given the current rules and comments of 
the Supreme Court, I think that that kind of case is 
going to be rare, and I do not think that it would be 
appropriate to support the amendments. 
Particularly in relation to amendment 138, it is 
worth noting that there is no qualification to allow 
the court to extend the time as provided for under 
proposed new section 27A(1)(b) of the Court of 
Session Act 1988. For all those reasons, I oppose 
amendments 32 and 138. 

While I remember, I refer to my entry in the 
register of members’ interests as a member of the 
Faculty of Advocates. 

The Convener: While you remember—yes. 
They are all forgetting themselves today, minister. 

Roseanna Cunningham: Yes, and Roderick 
Campbell has just reminded me that I ought to 

1062



4711  17 JUNE 2014  4712 
 

 

remind members of my entry in the register of 
members’ interest. 

The Convener: Do any other members want to 
out themselves? We might as well get it done in a 
oner. [Laughter.] 

Roseanna Cunningham: Margaret Mitchell’s 
amendments 32 and 138 propose a six-week 
rather than a three-month time limit for 
applications for judicial review of a planning 
decision unless the applicant is an individual or an 
environmental or community group. 

I start by saying that I welcome Margaret 
Mitchell’s agreement that there should be a three-
month time limit for the majority of cases. Having 
said that, it will come as no surprise to members to 
learn that we do not agree on the application of a 
much shorter period of six weeks for planning 
cases. 

The intention appears to be to impose a strict 
time limit on applications that might be brought 
cynically by commercial competitors. I fully 
appreciate the desire behind the amendment. 
Asda’s written evidence to the committee at stage 
1 referred to 
“companies in the development industry who are looking to 
delay competitors and thereby retail investment and job 
creation.” 

It is perhaps worth pointing out that the 
amendment would apply a six-week limit not only 
to property developers who seek to bend the 
judicial review process to their own financial ends, 
but also to small companies whose existing 
business might be threatened by the decision to 
grant permission to some large new development. 

As far as I am aware, in the evidence that was 
given to the committee, only Asda suggested a 
time limit shorter than three months. Although 
Asda might have been arguing for the shorter time 
limit because it has been on the receiving end, it is 
equally as likely to be the other way round. Lord 
Gill recommended a three-month limit in his 
review, and that was supported by Sheriff Principal 
Taylor. I am satisfied that a simple, straightforward 
and consistent time limit should apply to all 
applications to the supervisory jurisdiction of the 
Court of Session and that three months is an 
appropriate timescale. 

I should perhaps say at this stage that the three-
month time limit is not an absolute and inflexible 
rule. The court is given discretion to extend the 
limit where it is considered equitable to do so, and 
it has the power to ensure that no legitimate 
applicant is unfairly disadvantaged. Asda’s 
evidence is useful in highlighting the need to 
ensure that the judicial review process is not 
abused and that planning cases are not unduly 
delayed. It is for those reasons that we have 

proposed a permission stage to filter out 
unmeritorious cases. 

I therefore ask the committee not to agree to 
Margaret Mitchell’s amendments. 

Margaret Mitchell: I should probably clarify that 
I still have a little concern about the three-month 
time limit for community organisations. The point 
of mentioning them was just to say that the 
amendment would not affect the provision in the 
bill. I suppose that it is up to members to look at 
that between stages 2 and 3 and to satisfy 
themselves whether three months, with the 
necessary safeguards that the minister talked 
about, is the time limit that we will eventually want 
to take forward. 

Turning to some of the other comments, it 
seems to me that the reason for John Finnie’s 
opposition is that it was Asda that made the point. 

John Finnie: Not exclusively. 

Margaret Mitchell: Other members mentioned 
that only Asda made the point, but that does not 
mean that it is not a good point. Other bodies such 
as the Scottish Retail Consortium see some 
validity in it. 

On the point about uncertainty, could a 
community group be used as a kind of pawn? 
Maybe it is up to judicial management or discretion 
to decide on that. 

However, having aired the argument for 
amendment 32, which I stress is a probing 
amendment, I feel that there is an opportunity for 
other commercial groups who have heard the 
discussion to come forward, which might tip the 
balance a little. However, I absolutely take on 
board the minister’s point that small companies 
could potentially be disadvantaged by the 
proposed amendment, so I will not press 
amendment 32. 

Amendment 32, by agreement, withdrawn. 

10:45 
The Convener: Amendment 125, in the name 

of Elaine Murray, is grouped with other 
amendments as shown in the groupings. Do not 
ask me questions about this, but if amendment 
143 is agreed to, I cannot call amendments 114 to 
116 in this group and amendments 111 to 113 in 
the next group, because they will all be pre-
empted. 

Elaine Murray: Section 85 imposes a time limit 
of three months on an application for judicial 
review, although we have heard that there could 
be some flexibility. The committee has heard 
conflicting evidence on this matter, including 
proposals that there should be no time limit, a time 
limit of six months or a time limit of one year. 
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Other witnesses agreed that three months is 
appropriate, though. Amendment 125 would not 
change the time limit, but it recognises that an 
applicant might not know about the grounds for an 
appeal at the time when the grounds arise. It 
could, indeed, be some time later when the 
applicant becomes aware that there are grounds 
for a judicial review. 

The proposal in amendment 125 is to start the 
clock ticking when the applicant first has 
knowledge of the grounds for an appeal rather 
than when they arise. I think that that would 
address the concerns to do with when 
communities become aware that they might have 
grounds for appeal. 

Amendments 62 and 63, in the name of the 
minister, appear to be drafting amendments but, in 
my view, they will make the bill read more 
awkwardly, as I think that subsection (2) of 
proposed new section 27A of the 1988 act will 
read that subsection (1) will not apply when an 
application is to be made “before the end of a 
period ending before the period of 3 months 
mentioned in that subsection (however that first-
ending period may be expressed).” I find that 
slightly difficult to follow. I will be interested to 
learn from the minister why that form of wording, 
which seems a bit clumsy, is preferable to what is 
in the bill. 

Amendments 139 and 143, in the name of 
Alison McInnes, would get rid of the time limits 
altogether, but I am not convinced that that is 
necessary. 

Amendments 114 to 117 would make what 
appear to be technical amendments to the 
proposed amendment of the Tribunals (Scotland) 
Act 2014. 

I hope that committee members will agree that it 
would be fairer to the applicant for the time limit for 
an appeal for judicial review to commence at the 
point when the applicant becomes aware of the 
grounds for appeal. 

I move amendment 125. 

The Convener: Minister, I ask you to speak to 
amendment 62 and other amendments in the 
group. 

Roseanna Cunningham: Okay, but I want to 
start with amendments 139 and 143 rather than 
immediately go into a response to amendment 
125. 

The Convener: I am easy-osy about that. 

Roseanna Cunningham: Amendments 139 
and 143 would have the effect of removing a 
significant element of the reforms suggested in 
Lord Gill’s Scottish civil courts review. Amendment 
139 would remove any changes that the bill makes 

to the judicial review procedure, which would 
mean that not only would there be no statutory 
time limits on applications, which is what we have 
just been discussing, but even the most 
unmeritorious cases would have to proceed to a 
hearing on the merits. 

I find it strange that amendment 139 should be 
lodged and I am not entirely clear what is behind 
it. All parties accepted in general Lord Gill’s 
“Report of the Scottish Civil Courts Review” when 
it was published. His proposals on judicial review 
formed a significant part of that review, and the bill 
will implement his recommendations. However, 
Alison McInnes now proposes amendments that 
would remove those provisions in their entirety. 
The result of those amendments would be that 
judicial review would continue on the basis of the 
common-law plea of mora, taciturnity and 
acquiescence, which Lord Gill considered to be 
not particularly 
“well-suited to a procedure designed to provide a speedy 
and effective remedy to challenge the decisions of public 
bodies.” 

There is a public interest in judicial review 
challenges being made promptly and resolved 
quickly. People should be able to challenge the 
decisions of public authorities, but they should 
also be able to rely on them. An appropriate 
balance has to be struck, and we consider that the 
way to do that is through a time limit. 

The time limit provision in the bill is drafted in a 
way that is designed to provide fairness to 
applicants while reflecting the public interest in 
having settled decision making. The bill also 
recognises that there might be occasions when 
that time limit needs to be extended, so the court 
is empowered with discretion to do that if it 
considers it equitable, given all the circumstances. 
Again, we referred to that earlier. 

Three months was chosen as being sufficient in 
the vast majority of cases and is a time limit that 
has operated satisfactorily in England and Wales 
for some considerable time. The Scottish 
Government consulted on that time limit and a 
majority of the respondents were in favour. 

During stage 1, anxieties were raised about 
whether legal aid could be arranged within that 
timescale, but the evidence of Lindsay 
Montgomery, the chief executive of the Scottish 
Legal Aid Board, was that it would not present a 
problem. Indeed, an application could be made 
under the legal aid special urgency provisions.  

I will say more about time limits when I deal with 
amendment 125, in the name of Elaine Murray, 
but first I must address the other reform that would 
be lost were Alison McInnes’s amendments to be 
agreed to: the introduction of a permission stage, 
which was another of Lord Gill’s 
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recommendations. Petitions for judicial review 
occupy a disproportionate number of sitting days. 
The permission to proceed stage would remove 
those cases that are effectively unarguable, with 
the safeguard that an applicant who is refused 
permission has a right of appeal to the inner 
house.  

Amendment 139 would mean that unmeritorious 
claims would proceed to a hearing on the merits, 
taking up valuable court time at a cost to the public 
purse. In addition, without the permission stage, 
judicial review can become a weapon used to 
delay development projects, which is something 
that we have just been discussing. We have 
already heard from Margaret Mitchell, in the 
debate on the previous group of amendments, 
about the way in which judicial review applications 
could be abused. Although her proposed solution, 
in our eyes, went too far, she highlights a real 
issue, to which the introduction of a permission 
stage, as recommended by Lord Gill, is a proper 
part of the response. 

To summarise, amendments 139 and 143 would 
mean that there would be no reform to judicial 
review. I remind the committee that Lord Gill 
devoted an entire chapter of his report, which was 
welcomed by this Parliament, to the improvement 
of the judicial review process. He has said of the 
bill:  

“Proposed new section 27A of the 1988 act, which is in 
section 85 of the bill, seems to be concisely and clearly 
expressed, which leaves no one in any doubt of what is 
required of them if they petition for judicial review. I cannot 
see any way in which it could be improved on.”—[Official 
Report, Justice Committee, 22 April 2014; c 4547.] 

It would certainly not be improved on by being 
omitted from the bill, and I ask the member not to 
press her amendments. 

The effect of amendment 125 would be to 
change the point at which the clock starts ticking 
for the purposes of the judicial review time limit in 
section 85. The bill gives that point as the date on 
which the grounds giving rise to the application 
first arise—for instance, the date on which the 
decision under challenge was taken. Amendment 
125 changes that to the date on which the 
applicant first had knowledge of the grounds giving 
rise to the application. 

The current test in the bill is an objective test. 
The grounds giving rise to the application are 
objective circumstances, such as the date on 
which a decision is taken, which will be known to 
the decision maker and may readily be 
ascertained by a court. However, it is important to 
note that the current test in the bill has been 
drafted in such a way as to allow the court to apply 
the principle of fairness in determining from when 
a particular time limit should run. 

The House of Lords has held that, under the 
equivalent long-standing test in England and 
Wales, which is drafted in similar terms, the time 
limit will not start to run until the person affected by 
a decision would be likely to be aware of that 
decision. The Court of Session will, of course, find 
such an approach highly persuasive. Although it 
would not necessarily be bound by it, it would be 
likely to accept the decision. 

Elaine Murray’s test would, however, be a 
subjective one. It would depend on the actual 
knowledge of each applicant, and it could well lead 
to legal arguments about when the individual 
applicant had the requisite knowledge. That would 
greatly reduce the certainty of the time limit, as 
even after three months have passed from the 
date on which a decision was publicised, it would 
be possible for an application to be brought by a 
person who was, for whatever reason, unaware of 
it until more recently.  

The aim of the section 85 time limit is to balance 
the need for access to judicial review with the 
interests of certainty in decision making. To take 
an everyday example of the latter interest, a 
person who is granted planning permission for the 
extension of her house should, at some point, be 
entitled to build the extension without fear that the 
decision to grant that permission will be quashed 
on judicial review. That interest in certainty would 
be undermined by adopting Elaine Murray’s test. It 
should also be noted that there is already flexibility 
in section 27(1)(b) for the court to extend the time 
limit, where equitable, having regard to the 
circumstances. That gives further comfort to 
claimants that, where good reasons arise, the 
court is fully empowered to allow claims to be 
made out of time. I hope that I have been able to 
give some comfort to Elaine Murray on this point, 
and I ask her not to press amendment 125. 

The Government amendments are relatively 
minor and technical. Amendments 62 and 63 are 
minor drafting amendments that seek to clarify 
how the time limits are expressed in proposed 
section 27A(2) of the Court of Session Act 1988, 
as inserted by section 85 of the bill. They make it 
clear that any time limit that might be imposed by 
another enactment will apply only if it in fact ends 
before the three-month time limit applied under 
section 27A(1). 

Amendment 65 seeks to introduce a time limit 
that was recommended by Lord Gill but which was 
inadvertently omitted from the bill as introduced. 
The bill permits an applicant who has been 
refused permission to proceed after an oral 
hearing to appeal to the inner house of the Court 
of Session against the refusal. The seven-day time 
limit that Lord Gill recommended for such an 
appeal is introduced in amendment 65. 
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Finally, amendments 114 to 117 are technical 
drafting amendments to the provisions inserted 
into the Tribunals (Scotland) Act 2014 by 
paragraph 24 of schedule 4 to govern the 
procedural steps that should be followed when the 
Court of Session remits a petition for judicial 
review to the upper tribunal for Scotland under 
section 57(2) of the 2014 act. 

I urge the committee to support amendments 
62, 63, 65 and 114 to 117 in the name of the 
cabinet secretary and not to support amendments 
125, 139 and 143. 

Phew! 

The Convener: You may take a breath, 
minister. 

Alison McInnes: I have lodged amendments 
139 and 143 because I believe that the judicial 
review arrangements need further exploration and 
explanation. After all, we are talking about a 
significant review, and I remain concerned that the 
three-month time period might erode access to 
justice. Indeed, in their evidence to us, a number 
of witnesses and organisations expressed a view 
that the provisions are needlessly restrictive and 
fundamentally unnecessary. Jonathan Mitchell QC 
said that a three-month limit was “unique” and far 
more restrictive than others that already exist in 
our system, such as the three years allowed to 
claim after a road accident or the five-year limit 
after a contract dispute. Tony Kelly from Justice 
Scotland pointed out that only 20 per cent of 
respondents to the Gill review supported the 
introduction of a time limit and the Law Society of 
Scotland, which actually supports these 
amendments, has argued that introducing the limit 
is disproportionate, given the comparatively small 
number of applications that are made in Scotland. 

There is concern that the three months is 
insufficient time to assemble a case and secure 
funding, and that is particularly true for community 
groups, which, given the need to meet, understand 
their options and agree a course of action, will 
likely need longer to marshal their case. It would 
also present real challenges to those who require 
legal aid or who have to find a solicitor willing to 
act pro bono. As I understand it, we do not have a 
significant problem with unmeritorious cases, but I 
recognise that the current system can be abused. 

Just before the stage 1 debate, the Government 
told the Scottish Parliament information centre that 
it was its understanding that the three-month limit 
would supersede the 12-month limits in the 
Scotland Act 1998 and the Human Rights Act 
1998. I thought that that was a substantial change, 
and the committee did not consider it when it took 
evidence or produced its report. Judicial review 
allows citizens to contest acts of the state and 
ensure that decision making is just, reasonable 

and proportionate, and I would like to hear some 
further explanation from the minister on the point. 

The Convener: Even though Elaine Murray will 
wind up on this group, I will let the minister back in 
to answer members’ comments. However, while 
the minister considers that particular point, I will 
call other committee members. 

Roderick Campbell: I will comment only briefly, 
convener. The minister has dealt very 
comprehensively with most of the issues, but we 
must accept that north of the border judicial review 
is a rarity compared with the situation south of the 
border, and that these provisions represent a 
significant change in the culture of judicial review 
north of the border. That said, I think that we want 
to move away from the problems that come with 
the common-law plea of mora, taciturnity and 
acquiescence, which gives lawyers a lot of fun but 
which I am not sure generally helps the public. 

The Convener: Perhaps you can tell us what it 
means. 

Roderick Campbell: Were it not for the 
provision on what is equitable in proposed section 
27A(1)(b) of the 1988 act, I would have concerns. 
For those reasons, I have to say that I think that 
some of the concerns that witnesses have 
expressed are slightly overdone. 

11:00 
Margaret Mitchell: Alison McInnes’s 

amendments have been good at flushing out more 
information on how the judicial review time limit 
would apply. The fact that there is provision for an 
extension is good. I do not know whether I am 
altogether satisfied that three months is the 
appropriate time limit, even with the assurances, 
but I could not support there being no time limit. 

Good points were made about the 12-month 
limits and human rights. 

I was certainly persuaded by the minister’s 
argument in response to amendment 125. 

The Convener: I am a bit confused, Margaret, 
because I thought that you wanted a shorter time 
for some cases. 

The position on judicial discretion is often 
overlooked in all cases that come before the court. 
If there is merit in somebody saying that they did 
not know that they had a right, judicial discretion is 
a very handy thing. I do not quite know why 
Jonathan Mitchell was trying to compare the 
triennium with the period for judicial review. That is 
not comparing apples with apples; it is comparing 
apples with pears. They are completely different 
things, and I think that they are even subject to 
some kind of review. We sometimes overlook the 
judicial discretion of the sheriffs and senators, 
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whereby when they meet somebody whose case 
has real merit but who has missed some kind of 
deadline, they are prepared to let the case go 
ahead. 

Minister, do you have points to make in answer 
to Alison McInnes? 

Roseanna Cunningham: Alison McInnes made 
the point that these time limits will supersede the 
time limits under the Scotland Act 1998 and the 
Human Rights Act 1998, and that is correct; they 
will. Although both acts are reserved, they permit 
stricter time limits to be imposed, so there is no 
difficulty with what we want to do; it is envisaged 
and encompassed within those acts. 

An interesting issue arises in relation to the 
comparison with the triennium. What we are 
talking about with judicial review is public decision 
making, which needs certainty. We cannot have 
long-running periods of uncertainty about the 
application of a public decision. I therefore do not 
believe that the time limit here is comparable to 
the time limit for, for example, personal injury 
cases. The convener is correct to say that we are 
not talking apples and apples. We are talking 
about two very different things and about the need 
for public decision-making not to be snarled up for 
very long periods of time unnecessarily when 
things could be moving a bit faster. That kind of 
public decision making needs certainty and people 
are entitled to know for sure about the decision-
making process when it comes to public decisions. 

Personal injury case decisions are privately 
taken, but the public decision-making process is 
very different. Although judicial review is a useful 
tool for people to test public decisions, we must 
always watch that it does not become a way of 
quite cynically stalling the public decision-making 
process. 

Elaine Murray: I have listened carefully to what 
the minister said and I accept that there could be a 
problem with legal argument about when 
somebody actually had knowledge of the grounds 
for complaint. The illustrative example of a 
planning permission case that the minister used is 
a case in point in which the argument could be 
used in a vexatious fashion to cause delay when a 
planning application could be proceeded with. 

I am prepared to withdraw the amendment. 

The Convener: You have to ask us if you can 
do that. 

Elaine Murray: Okay, but just before I do that, I 
should have said something about amendment 65 
when I was speaking to amendment 125. I am still 
a bit concerned about the period of seven days for 
an appeal following an oral hearing. I understood 
that the normal time limit for appeals was 21 days, 
so seven days seems to be very short in 

comparison. As I say, I should have raised the 
point earlier. 

Roseanna Cunningham: There is really not 
much more that I can add to what I have already 
said. It was Lord Gill’s recommendation. As the 
legislation is effectively about enacting Lord Gill’s 
review, we have had the opportunity to hear from 
him. 

The Convener: Does Elaine Murray want to 
withdraw the amendment? 

Elaine Murray: I seek permission to withdraw 
the amendment. 

The Convener: Is she allowed? 

Amendment 125, by agreement, withdrawn. 

The Convener: Members are so kind to Elaine 
Murray. 

Amendment 138 not moved. 

Amendments 62 and 63 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: Amendment 64, in the name of 
the cabinet secretary, is grouped with 
amendments 102, 103 and 111 to 113. 

Roseanna Cunningham: Members will be 
relieved to know that I will be considerably briefer 
than I was previously. 

This is another group of technical amendments, 
which simply update references in the bill to 
sections of the Tribunals (Scotland) Act 2014 to 
take account of changes in the numbering of those 
sections when that bill was enacted. 

I move amendments 64, 102, 103 and 111 to 
113. 

The Convener: You are moving only one 
amendment, are you not? 

Roseanna Cunningham: I am sorry. I got 
carried away there. 

I move amendment 64. 

The Convener: How we all wish that we could 
get carried away today. 

Amendment 64 agreed to. 

Amendment 65 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 65 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 

1067



4721  17 JUNE 2014  4722 
 

 

Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
White, Sandra (Glasgow Kelvin) (SNP)  

Against 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Abstentions 
Mitchell, Margaret (Central Scotland) (Con) 

The Convener: The result of the division is: For 
6, Against 2, Abstentions 1. 

Amendment 65 agreed to. 

Amendment 139 not moved. 

Section 85, as amended, agreed to. 

Sections 86 and 87 agreed to. 

The Convener: Because I am getting weary, we 
will get to sections 90 to 95 and then have a five-
minute break. We can then all adjust our 
temperature. 

Section 88—Remit of cases to the Court of 
Session 

The Convener: Amendment 66, in the name of 
the cabinet secretary, is grouped with 
amendments 67 to 69, 140, 70 and 71. 

Roseanna Cunningham: I will speak about 
specific amendments to remits in a moment. 

The amendments in the group were lodged as a 
result of Lord Gill’s evidence to the committee at 
stage 1, on 22 April, and my letter to the 
committee of 30 April, which made a commitment 
to amend certain provisions in the bill on remits in 
line with Lord Gill’s comments. 

As the committee recognised in its stage 1 
report, the ability to remit a case to the Court of 
Session that would otherwise be within the 
exclusive competence of the sheriff court is a 
necessary, competent and important tool. The 
provisions on remits that are set out in section 88 
are intended to ensure that the system is not 
abused by requests to remit cases from the sheriff 
court becoming the norm in an attempt to 
circumvent the raising of the exclusive 
competence of the sheriff court to £100,000. 
However, it is important that we get the balance 
right so that cases are able to find their 
appropriate level in the system. 

Currently, there are two different tests in the bill 
that govern the remit of a case from the sheriff 
court. One test, which is in section 88(2), applies 
to cases in which the monetary value is above the 
exclusive competence of the sheriff court; the 
other test, which is in section 88(4), applies to 
cases in which the value is within that exclusive 
competence. 

In his stage 1 evidence, Lord Gill stated that he 
thought the second test of exceptional 
circumstances in section 88(4) for cases within 
that exclusive competence was “too high”. He also 
stated that a single test for remit—the same one 
that is in section 88(2)—was “desirable in 
principle” and in practice. 

The Government has considered the matter and 
agrees that it is desirable that there should be a 
single test for remit to make the rules and 
procedures of the courts easier to understand. 
Amendment 66 therefore amends section 88(4) to 
bring the test in line with that in section 88(2). 

There are also currently two different 
mechanisms that govern the remit of a case from 
the sheriff court. Where the monetary value is 
above the exclusive competence of the sheriff 
court, if the sheriff remits that case, it transfers 
automatically to the Court of Session under 
section 88(2). However, where the value is below 
the exclusive competence, a request from a sheriff 
to the Court of Session under section 88(4) may 
be refused by the Court of Session under section 
88(5). The difference in treatment between remits 
of cases above and below the exclusive 
competence is deliberate in order to prevent 
attempts being made to circumvent the new level 
of the exclusive competence. 

Lord Gill believed that the test of special cause 
shown in section 88(5) presented an additional 
hurdle that an applicant for remit must clear, but 
he considered that threshold too high and 
suggested that a test of cause shown would 
provide an adequate safeguard to prevent any 
abuse of process. Amendment 67 makes that 
change. 

The Scottish Government remains of the view 
that the provisions of the bill, including those in 
section 88(6), which would allow the Court of 
Session to take account of the business and other 
operational needs of the court in deciding whether 
to accept a remit from the sheriff, are compatible 
with the European convention on human rights. I 
think we said that we did not envisage that being 
an issue. However, we have noted the Lord 
President’s comments on the desirability of the 
provision. Amendment 68 does in fact remove 
section 88(6). 

Amendment 69 makes appropriate provision for 
appeals following the easing of the test for remit 
by amendments 66 and 67. It removes the appeal 
provisions in sections 88(9), 88(10), 88(11) and 
88(12), with the effect that section 104(2) will 
apply for the purposes of appeals against 
decisions of sheriffs under sections 88(2) and 
88(4). That means that a sheriff’s decision not to 
remit the case under section 88(2) or to request 
the Court of Session to do so under section 88(4) 
may be appealed to the sheriff appeal court with 
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the permission of the sheriff. The amendment 
would ensure that these appeals are treated 
consistently with other appeals from the sheriff. 

Amendment 140, in the name of Roderick 
Campbell, proposes an alternative approach to 
such appeals. His amendment would replace the 
right of appeal to the sheriff appeal court against a 
sheriff’s decision on remit with the right of appeal 
to the Court of Session. Where the Government’s 
amendment 69 would make these appeals 
consistent with the rule that applies throughout the 
bill—that appeals from the sheriff go to the sheriff 
appeal court—Rod Campbell’s amendment would 
make an exception for decisions on remit. In my 
view, there is no justification for making an 
exception to the principle for appeal against a 
decision not to remit a case to the Court of 
Session. I would ask that Rod Campbell does not 
move his amendment. 

In view of the changes to the rules on upwards 
remit to the Court of Session in section 88, the 
rules on downwards remit from the Court of 
Session in section 89 also need to be amended. In 
the light of the amendments made to section 88 by 
amendments 66 to 69, there would be a disparity 
between the test in section 89(2) and the new 
tests to be provided for in section 88. There would 
therefore be a real risk of an attempt by litigants 
whose case is remitted down in terms of section 
89(2) to immediately try to have their case 
remitted back up under section 88. 

Amendment 70 replaces the test in section 
89(2) to mirror that in section 88(5). That means 
that the Court of Session must remit proceedings 
to the sheriff court unless it can be demonstrated 
that there is cause shown that the proceedings 
should stay in the Court of Session. The adoption 
of the same test will make it unlikely that the Court 
of Session would remit any case to the sheriff 
court that would have a good chance of being 
accepted by the Court of Session were the sheriff 
to remit it back. We are trying to avoid a ping-pong 
process. 

Amendment 71 deletes section 89(7) so that, as 
with section 88, the Court of Session should no 
longer be able to take into account its business or 
operational needs in coming to a decision on 
whether to remit to the sheriff. 

I move amendment 66. 

Roderick Campbell: Perhaps it would be 
helpful if I started by saying that I very much 
welcome amendments 66 to 68 and I understand 
the minister’s comments. In lodging amendment 
140, I was really taking on board some of the other 
comments that Lord Gill made when he referred to 
the question of the Court of Session having some 
kind of safety net. He said: 

“It might be that a sheriff made a decision based on 
inadequate information or on an incorrect understanding of 
matters, so it would be helpful if there was the fallback that 
the Court of Session could take a second look at the 
matter, rather than someone’s claim being ruled out for 
ever.”—[Official Report, Justice Committee; 22 April 2014 c 
4543.] 

I still think that his comments had some validity, 
but I hear what the Government has to say about 
it. It is my intention not to move the amendment in 
due course. 

11:15 
The Convener: You are not moving it now 

anyway; you are just speaking to it. 

Elaine Murray: The majority of the Government 
amendments are welcome. They lower the bar for 
remit to the Court of Session, which is to be 
welcomed. I am sorry, in a sense, to hear that 
Roddy Campbell does not intend to move 
amendment 140, because I see some merit in 
allowing the decision to be taken by the Court of 
Session. I would have preferred amendment 140 
to amendment 69, if that had been possible, but 
there is probably little point in supporting Roddy 
Campbell’s amendment if he does not intend to 
press it. 

The Convener: The minister may not like me 
telling you this, but you can move the amendment. 
If Roddy Campbell says, “Not moved,” another 
member can move the amendment. You should 
know that by now. You have been here 15 years, 
woman; I should not have to tell you procedures. 
It’s the heat, darling. It’s the heat. 

Alison McInnes: I welcome the Government’s 
amendments to section 88, because they are an 
improvement on the situation. 

The Convener: Yes, particularly with regard to 
the subsection on taking business into account. 
That is something that we would have found 
unsettling. 

Amendment 66 agreed to. 

Amendments 67 and 68 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 69 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 69 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
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McInnes, Alison (North East Scotland) (LD) 
White, Sandra (Glasgow Kelvin) (SNP)  

Against 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Abstentions 
Mitchell, Margaret (Central Scotland) (Con) 

The Convener: The result of the division is: For 
6, Against 2, Abstentions 1. 

Amendment 69 agreed to. 

Amendment 140 moved—[Elaine Murray]. 

The Convener: The question is, that 
amendment 140 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Mitchell, Margaret (Central Scotland) (Con) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Abstentions 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
White, Sandra (Glasgow Kelvin) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 140 disagreed to. 

Section 88, as amended, agreed to. 

Section 89—Remit of cases from the Court 
of Session 

Amendments 20, 19, 70 and 71 moved—
[Roseanna Cunningham]—and agreed to. 

Section 89, as amended, agreed to. 

Sections 90 to 95 agreed to. 

11:18 
Meeting suspended. 

11:30 
On resuming— 

Section 96—Power to regulate procedure etc 
in the Court of Session 

The Convener: Amendment 72, in the name of 
the cabinet secretary, is grouped with 
amendments 73, 76 to 79, 119 and 120. 

Roseanna Cunningham: Amendments 72, 73, 
76 to 79 and 119 are all technical amendments to 

the court rule-making powers. They do not change 
the substance of the powers but ensure that the 
rules made for the Court of Session will be 
interpreted in terms of the Interpretation and 
Legislative Reform (Scotland) Act 2010 in the 
same way as the rules to be made for the sheriff 
court and the sheriff appeal court would be.  

The amendments move the Court of Session 
rule-making powers into the body of the bill, 
instead of the current provision to place them into 
the Court of Session Act 1998. That will ensure 
that court rules for the Court of Session, the sheriff 
court and the sheriff appeal court will be subject to 
the same interpretative regime. This is in keeping 
with the aims of the rules rewrite project that the 
Scottish Civil Justice Council is undertaking to 
provide a consistency of approach across the 
breadth of the sheriff court and the Court of 
Session rules, with clear rules that are easy to 
understand. 

Amendment 120 is a technical amendment that 
amends the SCJC’s powers to put beyond doubt 
its role in being able to propose rules of court 
relating to the setting of fees. 

I move amendment 72. 

Amendment 72 agreed to. 

Amendment 73 moved—[Roseanna 
Cunningham]—and agreed to.   

Section 96, as amended, agreed to. 

The Convener: Amendment 74, in the name of 
the cabinet secretary, is grouped with 
amendments 75, 80, 81, 91, 108, 118 and 124. 

Roseanna Cunningham: Amendment 91 
inserts a new section that re-enacts the existing 
powers of the Scottish ministers to set court fees. 
Those powers are currently exercised by the 
Scottish ministers under section 2 of the Courts of 
Law Fees (Scotland) Act 1895. The amendment 
consolidates the 19th century provision, setting out 
the powers in clearer modern language. It reflects, 
for example, the reality that it is for the Scottish 
ministers rather than the secretary of state to set 
court fees, and that the fees should generally be 
payable to the Scottish courts and tribunals 
service rather than to named officers of court. 

Amendments 108 and 118 are consequential 
amendments. The latter repeals the relevant 
section in the 1895 act; the former removes from 
the bill an amendment to that section that is no 
longer needed. As with the section that it re-
enacts, the new section on court fees contains a 
power, by order, to modify the lists of courts and 
judicial officers contained in that section. As this is 
a power to make a textual modification to primary 
legislation, it is appropriate that it be made subject 
to affirmative procedure. Amendment 124 makes 
that provision.  
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Amendments 74, 75, 80 and 81 move the 
sections conferring powers to make rules and 
procedure and fees under sections 96 to 99 into a 
new part along with the new power inserted by 
amendment 91, so that all the powers on 
procedure and fees are located together.  

I move amendment 74. 

Amendment 74 agreed to.  

The Convener: You know that we are coming 
shortly to your amendments, Mr Pearson. 

Elaine Murray: Oh, there he is. I was worried 
that he was not here. 

The Convener: I don’t know—I am the one who 
is not well today, but I have concerns about you. 

Section 97—Power to regulate procedure etc 
in the sheriff court and the Sheriff Appeal 

Court 

Amendment 21 moved—[Roseanna 
Cunningham]—and agreed to.   

Section 97, as amended, agreed to.  

Amendment 75 moved—[Roseanna 
Cunningham]—and agreed to.  

After section 97 

The Convener: Amendment 126, in the name 
of Graeme Pearson, is grouped with amendment 
127. 

Graeme Pearson (South Scotland) (Lab): 
Amendments 126 and 127 concern the ability of 
the bill—once it is an act—to ensure that 
proceedings are conducted justly. They try to 
explore some of the reservations that were 
expressed by witnesses during this committee’s 
evidence-taking sessions. 

Amendment 126 provides: 
“(1) The power to regulate procedure by act of sederunt 

under sections 96 and 97 is to be exercised with a view to 
enabling the Court to conduct proceedings justly. 

(2) Acts of sederunt made under sections 96 and 97 are 
to be interpreted by the Court with a view to enabling the 
Court to conduct proceedings justly.” 

As guidance, it then lists a number of items that 
the court should consider when trying to arrive at a 
just outcome.  

The first item is the need to ensure equitable 
treatment of parties to the proceedings. In that 
regard, I am trying in some way to put people’s 
mind at rest with regard to the notion of equality of 
arms and the notion that both sides of proceedings 
have fair access to treatment before the courts.  

The next item is the need to be mindful of the 
expense of proceedings. That acknowledges the 
fact that the Government’s intention for the 

legislation is to reduce the costs of proceedings 
within the court procedures. 

The next item is the need to conduct 
proceedings in a manner that is proportionate to 
the value of orders that is sought in the 
proceedings. That is guidance to the court that we 
do not want to see disproportionate use of legal 
advice, which is costly and adds difficulty in 
deciding a just outcome.  

The next item concerns the nature and 
complexity of the proceedings. Although some 
proceedings might not have a high value in terms 
of the kind of resolution that is being sought, there 
are often complexities in the arguments that are 
being developed in the court, and the court should 
acknowledge that complexity when deciding the 
level of representation for each of the parties.  

The next item is the need to take account of the 
financial position of the parties to the proceedings. 
As was explained to us during our evidence-taking 
process, it is often the case that some parties 
have limited access to financial support. In my 
view, a court should acknowledge that and, in the 
pursuit of justice, should try to assist support for 
parties in those circumstances. 

The next item is the need to ensure that 
proceedings are conducted fairly and timeously. 
That concerns the notion of moving cases on, 
rather than allowing them to languish over long 
periods of time, while taking due account of 
fairness to both sides. 

The final item is the need to ensure that 
proceedings are conducted in a manner that is 
mindful of the resources that are available to court 
and of other proceedings that are progressing 
through the court. That is an acknowledgment in a 
practical sense that, although one would like to 
fast-track every case, judges quite evidently need 
to take account of the court calendar. 

Such direction is not without precedent in 
legislation. UK legislation has had similar 
approaches when dealing with tribunals and so on. 
It would be helpful for the general public, in 
approaching the new legislation, to understand the 
approach that is to be taken by the courts.  

Equally, it has been acknowledged that people 
outside Parliaments—all Parliaments, not only 
ours—have criticised the quality of some of the 
legislation that has been produced, and they have 
said that there is a lack of guidance to assist 
judges when they are weighing up the various 
processes that lie before them. 

Amendment 127 attempts to achieve a similar 
outcome to amendment 126. If it is deemed that 
amendment 126 is too complex or difficult to deal 
with, amendment 127 would attempt to achieve 
the same outcome but says that it would be left to 
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the “Scottish Judicial Council” to determine how 
“justly” is to be understood in the making and 
interpreting of acts of sederunt. 

I move amendment 126. 

Margaret Mitchell: These amendments 
address an important point. There is certainly 
nothing in amendment 126 to which I could take 
exception; it sets out the stall of what we would all 
like to be achieved. However, it might well be that 
amendment 127 does the same thing without 
micromanaging what needs to be taken into 
account. I am certainly interested in hearing the 
minister’s views on the matter. 

The Convener: Frankly, I think that the 
amendments are unnecessary. In my 
experience—as I no longer practise law, I do not 
have to declare an interest—the bench takes 
these matters into account; indeed, I would be 
most concerned if proceedings in our sheriff 
courts, our lower courts or the Court of Session 
were not conducted justly.  

I come back to the issue of flexibility. If a sheriff 
feels that things are not going fairly for a party 
litigant, they will intervene, seek an adjournment 
and have a word with someone. When I appeared 
in the sheriff court, sheriffs were pretty good at 
letting us know if they were not happy about the 
way proceedings were going in the interests of 
justice. 

I see what Mr Pearson is arguing, but that is the 
practice in courts as I have experienced it. I would 
not want to put such matters down in writing when 
the judiciary is already quite capable of doing them 
and, indeed, does that kind of thing regularly. 

Graeme Pearson: Convener— 

The Convener: You will get to wind up, Mr 
Pearson. I call Roderick Campbell. 

Roderick Campbell: I instinctively get 
concerned about prescriptive lists. I understand 
why the procedure itself has some prescriptive 
lists, but these amendments go wider than 
procedure; indeed, they go into the nature of 
justice itself, but I have no idea where natural 
justice, for example, features. I would certainly be 
concerned about having such a provision in the 
bill. I do not know whether certain issues would 
benefit from discussion by the Scottish Civil 
Justice Council, but that is a slightly wider issue. 

Christian Allard: Some of the arguments that 
have been expressed are quite laudable, but, like 
Roderick Campbell, I do not think that the 
provision has any place in the bill. 

Roseanna Cunningham: I am grateful to 
Graeme Pearson for explaining the intended effect 
of amendments 126 and 127, which seek in 
different ways to ensure that civil court rules are 

made and interpreted in light of an overriding 
principle that cases be dealt with justly. I have to 
say, however, that one would presume that to be 
the overriding principle of the justice system 
without its having to be written into every piece of 
legislation. If we had to do so, I would find that a 
rather strange way to proceed. 

It will come as no surprise to find that the 
Scottish Government agrees with the principle, 
which chimes with the bill’s overall purpose of 
bringing things into modern language and 
ensuring that procedures suit modern times; 
indeed, the same purpose was also behind the Gill 
and Taylor reviews. We want to ensure that that 
principle of justice is carried through in practice, 
but the Scottish Government does not think that it 
is appropriate to set it out in primary legislation. 

Rules of court are a matter for the Scottish Civil 
Justice Council, which was established only last 
year as part of this whole arc of reform. Under its 
founding statute, the council is obliged to have 
regard to a number of principles, the first of which 
is that 
“the civil justice system should be fair, accessible and 
efficient”. 

The SCJC has already started a major project to 
modernise and rewrite the rules that apply in the 
Court of Session and the sheriff courts, and I 
understand that, in doing so, it proposes to adopt 
an overriding principle that strongly resembles the 
one that Graeme Pearson has argued for.  

The interim report of the SCJC’s rules rewrite 
working group says: 

“We are of the view that there should be a statement of 
principle and purpose in both the sheriff court and Court of 
Session rules, to which the court should have due regard, 
but that it should not override the other rules of court. The 
statement should be founded on ... recommendation ... of 
the Scottish Civil Courts Review, and should indicate that 
the purpose of the rules is to provide parties with a just 
resolution of their dispute in accordance with their 
substantive rights, within a reasonable time, in a fair 
manner with due regard to economy, proportionality and 
the efficient use of the resources of the parties and of the 
court, and that parties are expected to comply with the 
rules.” 

I am informed that that proposal has been 
endorsed by the Civil Justice Council, which will 
consider the content of such a rule in due course. 

The adoption of such a principle is properly a 
matter for the SCJC. Indeed, amendment 127 
recognises that by leaving it to the council to 
define what is meant by “justly”. I am happy to 
inform the committee that the SCJC already has 
the adoption of a relevant principle in hand, and I 
ask the member not to press his amendments. 

1072



4731  17 JUNE 2014  4732 
 

 

11:45 
Graeme Pearson: I have heard all that has 

been said by committee members and by the 
minister, and I take due consideration of it. The 
changes that the bill proposes are very significant, 
as we all appreciate. They will affect many 
ordinary people in the years ahead, many of whom 
will have no previous experience of our justice 
system and will not understand how the courts go 
about their processes of judicial decisions. 

I thought, and still think, that it would be useful 
to have such a statement as I propose within the 
legislation in order that those who are external to 
the courts, who do not have the experience that 
our convener has of the way in which sheriffs 
weigh matters before them, are able to read for 
themselves about the various matters that would 
be weighed up in deciding what “justly” means. 

I believe that my proposals are helpful. I am 
grateful that the minister has indicated that these 
matters may be dealt with by another means. I 
would like to know: if I withdrew amendment 126 
at this stage, would I be able to re-enliven the 
issue at the next stage? 

The Convener: That is a matter for the 
Presiding Officer, but I think that it would be quite 
likely. I cannot give any undertaking, but 
amendments may be lodged. If you seek the 
committee’s agreement to withdraw the 
amendment now, it is then up to the Presiding 
Officer whether to accept a stage 3 amendment. 

Graeme Pearson: Could I ask the minister, in 
the meantime, for some detail about the 
alternatives that she has indicated in terms of the 
processes? 

The Convener: We need to know now whether 
you are going to press or withdraw the 
amendment. 

Graeme Pearson: I will withdraw it. 

Amendment 126, by agreement, withdrawn. 

Amendment 127 not moved. 

Section 98—Power to regulate fees in the 
Court of Session 

Amendments 76 to 79 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 98, as amended, agreed to. 

Amendment 80 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 99 agreed to. 

The Convener: I call amendment 81, in the 
name of the cabinet secretary— 

Roseanna Cunningham: Moved. 

The Convener: The ice cream must be calling. 

Amendment 81 moved—[Roseanna 
Cunningham]—and agreed to. 

After section 99 

The Convener: Amendment 45, in the name of 
John Pentland, is grouped with amendments 141, 
142, 47 and 144. 

John Pentland: We heard a lot from witnesses 
about the equality of arms, particularly in the 
context of the complexity of personal injury cases. 
In such circumstances, the expertise of one side—
both in legal representation and in the experience 
of such cases that employers and insurance 
companies have—cannot be hoped to be matched 
by the other party without access to counsel at the 
very least. 

I have submitted two alternative amendments—
amendments 45 and 141—to achieve equality of 
access to justice in such cases. In many ways, an 
automatic right would be better, as it would be 
simpler and quicker, and the gains would offset 
any cases where it could be argued that counsel 
was not strictly necessary. If that is a step too far, 
the other option is just a presumption. If there was 
a good reason why counsel should not be granted 
in a case, that could be contested. 

My other amendments in the group are 
consequential. 

I move amendment 45. 

John Finnie: I have a lot of sympathy with what 
John Pentland says, which is in line with the 
concerns that the committee expressed earlier. 

The Convener: Is your microphone on? 

John Finnie: It is.  

The Convener: Right. It is just that I cannot 
hear because of the fans. 

John Finnie: I beg your pardon. I am having to 
keep my distance from the microphone, because I 
have broken my specs. 

The Convener: It is not going well today for any 
of us. 

John Finnie: To reiterate, we considered John 
Pentland’s concern, as outlined at stage 1, that 
there will no longer be an automatic sanction for 
counsel if the issue is not taken to the Court of 
Session, and we have a great deal of sympathy 
with his view. 

My amendment 142 proposes to put the Taylor 
test in the text of the bill to provide certainty for 
those without resources that they will not be out-
gunned by larger organisations, again in line with 
what we said at stage 1. 
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There will be detailed discussions with the 
Scottish Civil Justice Council on how that proposal 
is progressed, and I hope that it will gain support. 

Roderick Campbell: I find this particular issue 
quite difficult, but I welcome the fact that Sheriff 
Principal Taylor’s comments will be included in the 
text of the bill. That is a step forward. 

Roseanna Cunningham: When I gave 
evidence to the committee on the Government’s 
response to the Taylor report, I expressed the 
view that, given the rapidly changing legal 
landscape, it was appropriate that detailed 
provision on matters such as sanction for counsel 
should be dealt with in court rules. 

A large part of the purpose of the current bill is 
to ensure that the courts have appropriate powers 
to regulate their practice and procedure. The 
Scottish Civil Justice Council, which was 
established by an act of Parliament last year, is 
already embarking on a complete overhaul of the 
rules in the sheriff court and in the Court of 
Session. 

I argued that it would be very odd for the 
Parliament to set up an independent body with the 
express purpose of considering court rules and 
then, a year or so later, to fossilise in primary 
legislation matters that are properly the subject of 
court rules. I remain of that view. 

John Pentland’s amendments 45 and 141 would 
establish in primary legislation a presumption in 
favour of sanction for counsel in specified types of 
personal injury cases in an all-Scotland specialist 
court. In the version in amendment 141, the 
presumption in favour of sanction for counsel 
could be rebutted where special cause is shown 
that the case is straightforward, or that it involves 
settled law or a small number of witnesses whose 
evidence is not expected to be complex. 

In the other version in amendment 45, the 
presumption would be non-rebuttable. It would, in 
effect, be a rule that sanction for counsel must be 
granted. 

In each amendment, the Scottish ministers are 
to be given a power by order to vary the list of 
“relevant proceedings” to which sanction will 
automatically be given, but the rules are otherwise 
inflexible and set in stone. That is precisely the 
type of rule that the Scottish Government 
considers should not be placed in primary 
legislation. However welcome it might be at 
present—and I agree with John Pentland that 
many of the cases that he identifies will merit 
sanction for counsel—it is unwise to fix the test in 
the text of the bill in that manner. 

I am, on the other hand, happy to welcome John 
Finnie’s amendment 142. The effect of that 
amendment is to enact the test that was proposed 

by Sheriff Principal Taylor, which prescribes that 
the court shall have regard to what might broadly 
be termed equality of arms in considering an 
application for sanction for counsel. 

The committee recommended in its stage 1 
report that the Taylor test should be placed in the 
text of the bill. The Scottish Government was 
reluctant to do so, for the reasons I have already 
mentioned—not because we disagree with the 
test, which Sheriff Principal Taylor said in 
evidence that he regarded as reflecting current 
best practice, but because we consider that the 
test should not be fixed in primary legislation. 

John Finnie has hit upon a solution to that 
problem. His amendment places the Taylor test in 
the text of the bill, while providing that the test is 
subject to rules that might be made under the 
powers in sections 97 and 99. That neatly squares 
the circle, and I am happy to support amendment 
142. 

The Convener: John, do you want to wind up? 

John Pentland: I will just press my amendment 
45. 

The Convener: The question is, that 
amendment 45 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 
McInnes, Alison (North East Scotland) (LD) 
White, Sandra (Glasgow Kelvin) (SNP)  

The Convener: The result of the division is: For 
2, Against 7, Abstentions 0. 

Amendment 45 disagreed to. 

Amendment 141 moved—[John Pentland]. 

The Convener: The question is, that 
amendment 141 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Mitchell, Margaret (Central Scotland) (Con) 
McInnes, Alison (North East Scotland) (LD) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 
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Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP)  

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 141 disagreed to. 

Section 100 agreed to. 

Section 101—Vexatious litigation orders: 
further provision 

The Convener: Amendment 82, in the name of 
the cabinet secretary, is grouped with 
amendments 83 to 90. 

Roseanna Cunningham: Amendments 82 to 
90 are technical amendments that clarify 
references to “court” in the provisions on vexatious 
behaviour where a court grants an order relating to 
a person who has behaved vexatiously. They 
ensure that, where a court is mentioned in 
sections 101 and 102, it is clear whether the 
reference is to the court that grants an order, the 
court in which the order will have effect or the 
court that gives the permission that is required 
under the order.  

I move amendment 82. 

The Convener: That sounds technical, so I do 
not think that I will get any bids from members. 

Amendment 82 agreed to. 

Section 101, as amended, agreed to. 

Section 102—Power to make orders in 
relation to vexatious behaviour 

Amendments 83 to 90 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 102, as amended, agreed to. 

After section 102 

Amendment 91 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 142 moved—[John Finnie]—and 
agreed to. 

Section 103 agreed to. 

Section 104—Appeal from a sheriff to the 
Sheriff Appeal Court 

The Convener: Amendment 128, in the name 
of Elaine Murray, is grouped with amendments 
129 and 130. 

Elaine Murray: Amendments 128 to 130 deal 
with appeals from the sheriff court in personal 
injury cases. Section 104 is on appeals against the 
decision of a sheriff being taken to the sheriff 
appeal court. My amendment 128 removes the 
application of the section from appeals against the 
decision of a sheriff in personal injury cases, 
where the Scottish ministers have by order 
provided that the jurisdiction of a sheriff or 
specified sheriffdom sitting in a specified court 
extends throughout Scotland for the purpose of 
dealing with specified types of civil proceedings—
in other words, the personal injury sheriff court, 
which will now deal with claims for under 
£100,000. 

Amendments 129 and 130 insert a section after 
section 107 that would enable appeals against 
decisions taken in the personal injury court to be 
taken in the Court of Session without the need for 
permission, and would give the Court of Session 
powers to determine the appeal by upholding the 
decision, recalling it, varying it—[Interruption.]  

The Convener: I suspend the meeting for a 
moment. 

11:57 
Meeting suspended. 

11:59 
On resuming— 

The Convener: We will start again. Elaine, you 
were speaking to amendment 128 and the other 
amendments in the group. Off you go. 

12:00 
Elaine Murray: I lodged the amendments 

because cases in the personal injury court will be 
heard by specialist personal injury sheriffs and, 
unless both parties agree otherwise, or special 
cause is shown, proceedings will be tried by a civil 
jury of 12 people. It is inappropriate for judgments 
in such cases to be appealed to a sheriff court, 
possibly consisting of only one sheriff who might 
not even be a specialist in personal injury cases. 
As the judgment will have been made by a jury 
and the decision made by a sheriff who 
specialises in those often complex and difficult 
cases, it would seem to be much more sensible for 
appeals against the judgment to be heard in 
another specialist court in the Court of Session. 

I move amendment 128. 

Roseanna Cunningham: Amendments 128 to 
130 are a package. The effect of amendment 128 
would be to prevent appeals from the final 
judgment of an all-Scotland personal injury court 
from going to the sheriff appeal court, although 

1075



4737  17 JUNE 2014  4738 
 

 

decisions of that court that did not constitute final 
judgment would continue to go to the sheriff 
appeal court. The effect of amendment 129 would 
be to make such all-Scotland personal injury 
cases subject to an equivalent right of appeal to 
the Court of Session. The result would be that all 
appeals against final decisions by the personal 
injury court would be heard in the Court of 
Session, rather than the sheriff appeal court.  

Lord Gill recommended the establishment of a 
sheriff appeal court to deal with all civil appeals 
from the sheriff court, including personal injury 
appeals from the personal injury court. 

The reasons why I oppose the amendments are 
as follows. First, if there is concern about the 
bench being comprised of a single appeal sheriff, 
the cabinet secretary said last week that 
“the bill deliberately leaves such decisions on quorum and 
on who will preside at sittings of the court to rules of 
court.”—[Official Report, Justice Committee, 10 June 2014; 
c 4671.] 

I am confident that the rules of court and the 
responsibility of the president of the sheriff appeal 
court—a sheriff principal—for the allocation of 
appeal sheriffs will ensure that an appropriately 
constituted bench will hear personal injury appeals 
from the personal injury court. 

Secondly, if there is concern about sanction for 
counsel, John Finnie’s amendment 142, which 
puts into the bill the test proposed by Sheriff 
Principal Taylor prescribing that the court shall 
have regard to what might broadly be termed 
equality of arms in considering an application for 
sanction for counsel, should address it. 

Thirdly, there might be concern about the 
complexity of a personal injury appeal and I 
understand that that might be a particular issue 
following section 69 of the Enterprise and 
Regulatory Reform Act 2013, which removes civil 
liability for breach of statutory health and safety 
duties, which is ironic in the circumstances. If so, it 
will be possible to have an appeal remitted to the 
Court of Session in appropriate circumstances, 
since section 106 of the bill permits the sheriff 
appeal court to remit the appeal to the Court of 
Session on the application of one of the parties if it 
is satisfied that the appeal raises a complex or 
novel point of law. 

Finally, as the cabinet secretary said last week: 
“It is an important principle of Lord Gill’s review and, 

therefore, throughout the bill, that courts have the flexibility 
to allocate the right judicial resources to the right courts.”—
[Official Report, Justice Committee, 10 June 2014; c 4672.] 

The consistent policy of the bill is that appeals 
should lie from the sheriff court to the sheriff 
appeal court and not directly to the Court of 
Session. There is no justification for treating one 
category of case—personal injury—differently from 

all others. There is also no basis for suggesting 
that appeals from a specialist personal injury court 
could not be dealt with perfectly competently in the 
sheriff appeal court. 

For those reasons, I oppose Elaine Murray’s 
amendments. 

Elaine Murray: We seem to take quite a lot on 
trust about the way in which the rules of court will 
be applied. They seem to be the answer to 
everything. Through the evidence that we have 
seen and from what the witnesses have said to us, 
we know that there are issues around personal 
injury cases that make them more complex. It still 
seems to be inappropriate that an appeal against 
a decision that has been taken by a specialist 
sheriff and a jury will go to the sheriff appeal court, 
even if it has two or three sheriffs. It would seem 
to be more appropriate that such an appeal be 
heard by a similar type of specialist court, so I will 
press amendment 128. 

The Convener: The question is, that 
amendment 128 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Mitchell, Margaret (Central Scotland) (Con) 
McInnes, Alison (North East Scotland) (LD) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 128 disagreed to. 

Section 104 agreed to. 

Sections 105 to 107 agreed to. 

After section 107 

Amendment 129 moved—[Elaine Murray]. 

The Convener: The question is, that 
amendment 129 be agreed to. Are we agreed?  

Members: No. 

The Convener: There will be a division. 
For 
Mitchell, Margaret (Central Scotland) (Con) 
McInnes, Alison (North East Scotland) (LD) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 
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Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 129 disagreed to. 

Sections 108 and 109 agreed to. 

Section 110—Effect of appeal 

Amendment 130 not moved. 

The Convener: Amendment 92, in the name of 
the cabinet secretary, is grouped with 
amendments 93 to 97. 

Roseanna Cunningham: Amendments 92 to 
95 are technical drafting amendments that will 
ensure consistency of language in the provisions 
governing the effect of an appeal to the sheriff 
appeal court, the Court of Session and the 
Supreme Court. They make it clear that, in each 
case, the appeal court may review any prior 
decision in the proceedings, including, where 
relevant, any prior decision on appeal. 

Amendments 96 and 97 are minor drafting 
amendments that will bring the wording of the test 
for permission to appeal to the Supreme Court in 
inserted section 40A of the Court of Session Act 
1988 into line with that contained in the Supreme 
Court’s practice direction. 

I move amendment 92. 

Amendment 92 agreed to. 

Amendments 93 and 94 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 110, as amended, agreed to. 

Section 111—Appeals to the Supreme Court 

Amendments 95 to 97 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 111, as amended, agreed to. 

Section 112 agreed to. 

Schedule 2—Transfer of summary criminal 
appeal jurisdiction to the Sheriff Appeal Court 

Amendment 34 not moved. 

Schedule 2 agreed to. 

Section 113—Appeals from the Sheriff 
Appeal Court to the High Court 

The Convener: Amendment 46, in the name of 
John Pentland, is in a group on its own. 

John Pentland: Amendment 46 would make it 
slightly easier to argue for more time in which to 
bring an appeal against a decision of the sheriff 
appeal court on criminal proceedings. We believe 
that “exceptional circumstances” is too high a 
hurdle to have to clear and that “special cause” 
would be sufficient to ensure that there were good 
reasons for an extension. 

I move amendment 46. 

Margaret Mitchell: That seems reasonable, 
although I will listen to what the minister has to 
say. 

Roseanna Cunningham: The purpose of 
amendment 46, in the name of John Pentland, is 
to lower the test that the High Court is required to 
meet in order to consider extending the period of 
14 days within which an application for permission 
to appeal on a point of law from a determination of 
the sheriff appeal court in a criminal case must be 
made to the High Court. The effect would be that 
the current test, which means that something very 
unusual or exceptional would have to have 
occurred to justify extending the time limit for 
appeals, would be slightly lower. 

The test of “special cause” would mean that it 
would have to be a cause that was special to that 
particular case, in that it was particularly complex 
or there were complications particular to that case. 
It would not, however, be a special cause if the 
cause pled was a common aspect of similar 
cases. It is not clear, therefore, that the test 
proposed by John Pentland is significantly lower 
than that in the bill. 

The test of “exceptional circumstances” matches 
that proposed for the extension of other criminal 
appeal time limits in the Criminal Justice 
(Scotland) Bill and I urge the committee to 
maintain that consistency by not agreeing to John 
Pentland’s amendment. 

John Pentland: I have heard what the minister 
said, but I will press the amendment. 

The Convener: The question is, that 
amendment 46 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Mitchell, Margaret (Central Scotland) (Con) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
White, Sandra (Glasgow Kelvin) (SNP)  
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The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 46 disagreed to. 

Sections 113 to 116 agreed to. 

After section 116 

The Convener: Amendment 98, in the name of 
the cabinet secretary, is grouped with 
amendments 99, 121 and 122. 

Roseanna Cunningham: Section 16(12) 
provides that the Scottish courts and tribunals 
service will have the responsibility for paying the 
salaries for all the judiciary of sheriffdoms, 
including sheriffs and sheriffs principal, as well as 
for paying their expenses. 

That creates an anomaly in that the Scottish 
Government would retain responsibility for paying 
the salaries and expenses of senators, while the 
Scottish courts and tribunals service will have that 
role for the other judicial office holders. To remedy 
that, amendment 98 will insert a new part and 
section into the bill to provide for the Scottish 
courts and tribunals service to be responsible for 
paying the salaries of senators. Amendment 99 
will provide a new power for the Scottish courts 
and tribunals service to pay senators’ expenses. 

Amendment 121 is a consequential amendment 
to repeal section 9(5), on judicial salaries, of the 
Administration of Justice Act 1973, which charges 
the salaries of senators on the Scottish 
consolidated fund. Subsection (2) of amendment 
98 replicates that power, so it is not needed in the 
1973 act. 

Amendment 122 is a consequential amendment 
to repeal the Judicial Offices (Salaries, etc) Act 
1952, which provides for the expenses of High 
Court judges on circuit and of sheriffs; it can be 
repealed in consequence of section 17 and the 
new section that will be inserted by amendment 
99. 

These amendments will affect the administrative 
function of payment of salaries only; determination 
of the level of the salaries of sheriffs principal, 
sheriffs and senators remains reserved to 
Westminster. 

I move amendment 98. 

Amendment 98 agreed to. 

Amendment 99 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 117—Establishing, relocating and 
disestablishing justice of the peace courts 

The Convener: Amendment 100, in the name 
of the cabinet secretary, is grouped with 
amendments 101 and 123. 

Roseanna Cunningham: In its response of 18 
March to the Delegated Powers and Law Reform 
Committee’s stage 1 letter of 11 March, the 
Scottish Government agreed that orders under 
section 2(1), which are to do with reorganising 
courts and so on, should be subject to the 
affirmative procedure rather than the negative 
procedure, and amendment 123 provides for that. 

Amendments 100 and 101 make similar 
provision for orders under sections 59(2) or (6) of 
the Criminal Proceedings etc (Reform) (Scotland) 
Act 2007, which deal with justice of the peace 
courts. 

I move amendment 100. 

Amendment 100 agreed to. 

Amendment 101 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 117, as amended, agreed to. 

Sections 118 to 120 agreed to. 

Schedule 3—The Scottish Courts and 
Tribunals Service 

Amendments 102 and 103 moved—[Roseanna 
Cunningham]—and agreed to. 

Schedule 3, as amended, agreed to. 

After section 120 

The Convener: Amendment 104, in the name 
of the cabinet secretary, is in a group on its own. 

Roseanna Cunningham: The Tribunals 
(Scotland) Act 2014 gives the Judicial 
Appointments Board for Scotland—JABS—the 
role of making recommendations to the Scottish 
ministers for appointments to the new Scottish 
tribunals. 

The Convener: Sorry, but what is JABS? 

Roseanna Cunningham: The Judicial 
Appointments Board for Scotland. 

The Convener: There you are. I quite like the 
name JABS. 

Roseanna Cunningham: In addition, the 
Courts Reform (Scotland) Bill will give the Scottish 
ministers the role of making recommendations for 
appointments to the new office of summary sheriff. 
Currently, only JABS board members may 
participate in recruitment exercises. For tribunal 
recruitment, the 2014 act gives JABS some 
additional flexibility. 

In anticipation of the increase in its level of work, 
JABS has requested a power to appoint people 
who will be able to assist board members with the 
recruitment process by, for example, interviewing 
candidates or sitting on JABS recruitment panels. 
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That power will be available to them in all 
recruitment exercises, whether for the courts or 
tribunals judiciary. 

Amendment 104 will provide the board with the 
power to appoint non-board members to assist it in 
carrying out its functions and, in so doing, it will 
provide rules as to what kind of person may be 
appointed and will make provision for any fees and 
expenses for such assistants to be determined 
and paid by the Scottish ministers. Proposed new 
paragraph 13A of the Judiciary and Courts 
(Scotland) Act 2008 will deal with their 
appointment and proposed new paragraph 13B of 
the 2008 act will enable the assistants to do 
everything that their equivalent board member can 
do, short of actually taking part in recommendation 
decisions. Where the board is making a 
recommendation in relation to a position in the 
Scottish tribunals, amendment 104 will also 
ensure that a member of the tribunals is involved 
in proceedings leading to that recommendation. In 
effect, it is just about ensuring that the judicial 
appointments board is properly resourced to do 
the job that we expect it to do. 

I move amendment 104. 

Amendment 104 agreed to. 

Section 121 agreed to. 

12:15 

Schedule 4—Modifications of enactments 

Amendment 35 not moved. 

The Convener: Amendment 105, in the name 
of the Cabinet Secretary for Justice, is grouped 
with amendments 106 and 107. 

Roseanna Cunningham: The amendments in 
the group are technical and are consequential on 
the Judicial Pensions and Retirement Act 1993 
(Part-time Sheriff, Stipendiary Magistrate and 
Justice of the Peace) Order 2014. That order will 
be fresh in members’ minds; it was before the 
committee in May and has only recently been 
agreed by Parliament. 

The Convener: I wish that we could come out 
and quote the order at you now, but I do not think 
that that will happen. 

Roseanna Cunningham: The amendments will 
remove from the bill provision on the retirement 
age of part-time sheriffs, because such provision 
has been made in the 2014 order. They will also 
repeal provision that was made in the order about 
the retirement age of stipendiary magistrates, 
because the bill will abolish that office. 

I move amendment 105. 

Amendment 105 agreed to. 

Amendments 106 to 108 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: Amendment 109, in the name 
of the Cabinet Secretary for Justice, is in a group 
on its own. 

Roseanna Cunningham: Amendment 109 is a 
technical amendment that is consequential on the 
transfer of summary criminal appeals from the 
High Court to the sheriff appeal court. The effect of 
the amendment will be to give the sheriff appeal 
court power to require provision of legal aid in 
proceedings before that court, just as the High 
Court may currently do under section 25 of the 
Legal Aid (Scotland) Act 1986. 

I move amendment 109. 

Amendment 109 agreed to. 

The Convener: Members will notice that I am 
truncating everything. 

Amendment 110, in the name of the Cabinet 
Secretary for Justice, is in a group on its own. 

Roseanna Cunningham: Section 112—oh, 
hang on. 

The Convener: We are dealing with 
amendment 110. 

Roseanna Cunningham: Yes. I am sorry. I get 
slightly confused when my notes initially indicate 
another section. 

Section 112 will transfer to the sheriff appeal 
court the existing jurisdiction of the High Court to 
hear appeals in summary criminal proceedings. 
Amendment 110 will make consequential 
amendments to part 1 of the Criminal Justice and 
Licensing (Scotland) Act 2010 that will ensure that 
the part’s provisions on sentencing guidelines, and 
on publication of appeal decisions relating to 
sentencing, continue to operate correctly following 
that transfer. 

I move amendment 110. 

Amendment 110 agreed to. 

The Convener: I remind members that, if 
amendment 143 is agreed to, I cannot call 
amendments 111 to 117, as they will have been 
pre-empted. 

Amendment 143 not moved. 

Amendments 111 to 122 moved—[Roseanna 
Cunningham]—and agreed to. 

Schedule 4, as amended, agreed to. 

Section 122—Subordinate legislation 

Amendment 123 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendments 47 and 144 not moved. 
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Amendment 124 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 36 moved—[Alison McInnes]. 

The Convener: The question is, that 
amendment 36 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Finnie, John (Highlands and Islands) (Ind) 
Mitchell, Margaret (Central Scotland) (Con) 
McInnes, Alison (North East Scotland) (LD) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 
White, Sandra (Glasgow Kelvin) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 36 disagreed to. 

The Convener: Amendment 131, in the name 
of Elaine Murray, is grouped with amendments 
132 and 134. 

Elaine Murray: Many witnesses expressed 
grave concerns about whether the sheriff courts 
have sufficient resources to deal with the 
additional cases that will come down to them 
under the bill. As we know, there are already, or 
are planned, a number of other pressures on the 
sheriff courts. Ten district sheriff courts have been 
closed or are in the process of being closed, and 
there is no guarantee that more closures will not 
follow. 

I understand that there are plans to direct more 
criminal cases to sheriff courts and that sheriffs 
are to be given the power to impose longer 
sentences for those more serious cases. If the 
requirement for corroboration is abolished, as the 
Scottish Government intends, more cases will 
come to the courts. The bill will introduce summary 
sheriffs, but that will happen only by appointment 
on the retiral of an existing sheriff—the Scottish 
Court Service has told us that it will take 10 years 
for the entire complement of summary sheriffs to 
be in place. 

Amendments 131, 132 and 134 are linked to 
amendment 133, which we will debate later. 
Section 39, which will give the sheriff courts 
exclusive competence over actions for less than 
£100,000, and section 70, which introduces the 
simple procedure, will be enacted by an order of 
the Scottish ministers under affirmative procedure, 
under amendment 131. The amendments are, in 
effect, a sunrise clause. 

Amendment 134 specifies the conditions that 
must be met before making the order. They are 
that ministers must  
“have prepared, and laid before the Parliament, a report 
showing that sufficient provision has been made for 
staffing, resources, technology, court room space and 
judicial appointments to ensure that users of the Scottish 
Courts will enjoy at least the same level of access to 
justice” 

as previously. 

The reforms that are set out in the bill will not 
work if they are insufficiently resourced. The bill’s 
financial memorandum was inadequate; it was 
criticised by the Finance Committee for being too 
reliant on third-party estimates that Scottish 
Government officials were unable to justify. 

There has been considerable dispute about the 
accuracy of the estimated number of cases that 
will transfer from the Court of Session to the sheriff 
court, and about the savings that are claimed—for 
example, in the legal aid budget—in the financial 
memorandum. The committee has expressed 
concerns that court fees might have to be 
increased to pay for the reforms. Therefore, it 
would be eminently sensible to reassure 
Parliament that everything is in place to make the 
reforms work before enacting sections 39 and 70. 
If the resources are not in place, our sheriff courts 
may end up in chaos. 

I move amendment 131. 

Margaret Mitchell: I speak in support of Elaine 
Murray’s amendments. There has been real 
concern about whether the proposals are 
adequately resourced and about the effect of the 
sheriff court closures. I note that, in agreeing to 
amendment 101, we have made future proposals 
to close JP courts subject to affirmative procedure. 
We have also agreed to amendment 104, which 
makes possible new appointments to the Judicial 
Appointments Board for Scotland. For all those 
reasons, I very much support the amendments. 

Roseanna Cunningham: Amendments 131 
and 132, in the name of Elaine Murray, would 
make commencement of sections 39 and 70 
subject to affirmative procedure in Parliament. 
Commencement orders are not normally subject to 
any Parliamentary procedure, so such a provision 
would be very unusual. 

Amendment 134 would place another set of 
hurdles in the way of commencement of sections 
39 and 70 by requiring Parliament to approve 
under section 41(1) a draft order setting up an all-
Scotland sheriff court, and to have considered a 
report on resourcing of that specialist court before 
orders bringing the exclusive competence and 
simple procedure into force could be laid. 
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I appreciate that the reasoning behind the 
amendments is to give Parliament an opportunity 
to consider whether the time is right to introduce 
the changes that are envisaged in sections 39 and 
70. Those provisions are fundamental parts of the 
reforms that have been proposed by the Scottish 
civil courts review, and it is legitimate to ask 
whether the sheriff court has sufficient resources 
to assimilate and absorb the casework that will be 
raised in the sheriff court, rather than in the Court 
of Session, as a result of the raising of the 
exclusive competence of the sheriff court and the 
advent of the new simple procedure. 

However, the committee has already asked 
those questions and the Lord President, the chief 
executive of the Scottish Court Service and Sheriff 
Principal Stephen have all given evidence to the 
effect that plans have been made and resources 
have been allocated. Therefore, it is difficult to 
avoid the conclusion that the result would simply 
be that the opportunity would be used to rerun the 
arguments entirely. 

It would be in no-one’s interest to commence 
the provisions of sections 39 or 70 before the time 
is right, but I suggest that that question does not 
require further debate in Parliament before the 
sections are commenced. The arguments for 
reform have been made eloquently in the Scottish 
civil courts review and the matter has been 
extensively debated before the committee. 

In relation to the report that would be required 
by amendment 134, I remind the committee that, 
under the Judiciary and Courts (Scotland) Act 
2008, which was passed unanimously by 
Parliament, the Scottish Court Service is now an 
independent judicially led corporate body that runs 
the Scottish courts. Under section 2(2) of the act, 
the Lord President—not the Scottish ministers—is 
responsible for making and maintaining 
arrangements for securing efficient disposal of 
business in the Scottish courts. 

If a report on staffing, resources, information 
technology, court capacity and judicial capacity 
were to be desired, it would be for the Lord 
President to provide it. In fact, no such report is 
required. As both the Lord President and the chief 
executive of the Scottish Court Service have 
confirmed in evidence to the committee, the 
resources are in place, there is capacity in the 
sheriff courts and the reforms will permit the courts 
to work more efficiently. The Lord President said: 

“From the work that has been done by the Scottish Court 
Service and the Scottish Civil Justice Council, I am 
absolutely satisfied that the reforms can be adequately 
funded. They are part of the long-term planning of the 
Scottish Court Service.”—[Official Report, Justice 
Committee, 22 April 2014; c 4536.] 

In fact, the chief executive of the Scottish Court 
Service highlighted that sheriff courts face less 

pressure today than they did two years ago 
because of a general downward trend in demand 
for civil court services. 

The Lord President also told the committee that 
he was 
“absolutely certain that the capacity exists in the sheriff 
courts to absorb all of the business, even with the closure 
of the outlying courts.”—[Official Report, Justice 
Committee, 22 April 2014; c 4541.] 

and said that he was confident that the proposals 
would 
“ensure that civil actions can be dealt with in one diet, 
unless there is some special reason not to do that.”—
[Official Report, Justice Committee, 22 April 2014; c 4540.] 

Sheriff Principal Stephen told the committee that 
the proposed reforms would allow the courts to 
work more efficiently, thus freeing up current 
resources. She also said that, if the bill is passed, 
“cases will start in the sheriff court and there will be a 
gradual build-up of the volume. There will not be a tsunami 
of work descending on the sheriff court.”—[Official Report, 
Justice Committee, 1 April 2014; c 4482.] 

The point bears repeating. Many people have 
spoken of a “transfer” of business from the Court 
of Session—indeed, I have used that shorthand 
myself—but the bill will not transfer existing cases 
from the Court of Session to the sheriff court. All 
that it does is provide for the future; the build-up of 
work in the sheriff court will be gradual and will 
take place over time as new cases are raised. 
There is simply no need for a report to be done 
before commencement, either on the sheriff courts 
generally, or on the new specialist personal injury 
court in particular. 

I therefore ask Elaine Murray to seek to 
withdraw amendment 131. 

Elaine Murray: I have listened to the minister’s 
comments and I accept that it is unusual to include 
a sunrise clause in a bill, but I have to say that 
many of us felt that the financial memorandum 
was inadequate, and a number of witnesses 
expressed concern about it. We also heard 
conflicting evidence on the matter. Those who are 
involved with the Scottish Court Service told us 
that everything was going to be fine, but although 
we were told that plans are in place, we were not 
told what those plans are. The Scottish Court 
Service might be responsible for running the 
courts, but we as a Parliament are responsible for 
passing legislation that can be implemented 
effectively, and amendment 131 gives us the 
chance to carry out more scrutiny. It might well be 
that the report that we receive will make it clear 
that everything is in place, in which case I am sure 
that we will all say, “Fine—these provisions can go 
ahead.” However, I am not yet convinced that the 
measure will not be enacted before the sheriff 
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courts are able to cope, so I intend to press 
amendment 131. 

The Convener: The question is, that 
amendment 131 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Mitchell, Margaret (Central Scotland) (Con) 
McInnes, Alison (North East Scotland) (LD) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 131 disagreed to. 

Amendments 37 and 132 not moved. 

Section 122, as amended, agreed to. 

Sections 123 to 126 agreed to. 

After section 126 

The Convener: Amendment 133, in the name 
of Elaine Murray, is in a group on its own. 

Elaine Murray: Amendment 133 seeks to 
require ministers to report annually to Parliament 
on the functioning of the legislation. The report 
would contain information on 
“the number and types of cases” 

that each of the Scottish courts had dealt with, 
“the average length of time taken to dispose of each type of 
case” 

and 
“the provision made for staffing, resources, technology, 
court room space and judicial appointments”. 

That would enable Parliament and the committee 
to monitor how the act was working. It would 
provide a degree of post-legislative scrutiny and 
would, I believe, assist with the annual budget 
process by indicating whether additional resources 
were required and whether and where savings had 
been made. For example, it would allow 
Parliament to assess whether the privative limit 
had been set at the correct level. 

The provision could easily be repealed in future 
legislation if Parliament considered that such 
reports were no longer required. However, I 
believe that it would provide an important 

safeguard during the period when the reforms 
come into effect. 

I move amendment 133. 

Roseanna Cunningham: Although I appreciate 
the reasons behind amendment 133, it is 
unnecessary. Section 67 of the Judiciary and 
Courts (Scotland) Act 2008 requires that 
“As soon as practicable after the end of each financial year, 
the SCS must— 

(a) prepare and publish a report on the carrying out of its 
functions during that year”. 

That report is sent to the Scottish ministers, and a 
copy is laid before the Scottish Parliament. The 
2008 act rightly places responsibility for preparing 
an annual report on the Scottish Court Service, not 
on the Scottish ministers. If the Scottish ministers 
were asked to produce such a report and lay it 
before Parliament, they would simply be 
replicating what the Scottish Court Service was 
already doing. 

For that reason, I ask Elaine Murray not to press 
her amendment. 

Elaine Murray: I ask leave to withdraw the 
amendment so that I can consider the minister’s 
comments and look into the question whether 
such a report should be produced by the Scottish 
Court Service or the Scottish ministers. 

Amendment 133, by agreement, withdrawn. 

Section 127—Commencement 

Amendment 134 not moved. 

Sections 127 and 128 and long title agreed to. 

The Convener: That ends stage 2 
consideration of the bill. I thank the minister and 
officials for their attendance. 

The committee’s next meeting is on 24 June, 
when we will consider four Scottish statutory 
instruments that are subject to negative 
procedure, and two petitions on police and fire 
service control rooms. I thank members for their 
tolerance of the heated atmosphere—which was, I 
should add, nothing to do with us, this time. 
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An Act of the Scottish Parliament to make provision about the sheriff courts; to establish a 

Sheriff Appeal Court; to make provision about civil court procedure; to make provision about 

appeals in civil proceedings; to make provision about appeals in criminal proceedings; to make 

provision about justice of the peace courts; to rename the Scottish Court Service and give it 

functions in relation to tribunals; and for connected purposes. 5 

 

 

PART 1 

SHERIFF COURTS 

CHAPTER 1 

SHERIFFDOMS, SHERIFF COURT DISTRICTS AND SHERIFF COURTS 

1 Sheriffdoms, sheriff court districts and sheriff courts 10 

(1) For the purposes of the administration of justice, Scotland is to be divided into areas, 

each to be known as a “sheriffdom”. 

(2) A sheriffdom is to comprise one or more areas, each to be known as a “sheriff court 

district”. 

(3) Within each sheriff court district a place is to be designated at which the judiciary of the 15 

sheriffdom are to sit and hold court for the purpose of exercising their judicial functions; 

and such sittings are to be known as a “sheriff court”.  

(4) The sheriffdoms and sheriff court districts existing immediately before the date on 

which this section comes into force are to continue to exist on and after that date, and 

are accordingly the first sheriffdoms and sheriff court districts for the purposes of 20 

subsections (1) and (2). 

(5) On and after the date on which this section comes into force, sheriff courts are to 

continue to be held at the places at which they were held immediately before that date, 

and accordingly those places are the first places designated for the holding of sheriff 

courts for the purposes of subsection (3). 25 

(6) Subsections (4) and (5) are subject to an order under section 2. 
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2 Power to alter sheriffdoms, sheriff court districts and sheriff courts 

(1) The Scottish Ministers may, following submission of a proposal under subsection (2), by 

order do any of the following— 

(a) alter the boundaries of sheriffdoms or sheriff court districts, 

(b) abolish sheriffdoms or sheriff court districts, 5 

(c) form new sheriffdoms or sheriff court districts, 

(d) provide that sheriff courts are to be held, or to cease being held, at any place 

specified in the order. 

(2) The Scottish Courts and Tribunals Service may, with the agreement of the Lord 

President of the Court of Session, submit a proposal to the Scottish Ministers for the 10 

making of an order under subsection (1). 

(3) Before submitting a proposal to the Scottish Ministers, the Scottish Courts and Tribunals 

Service must consult such persons as it considers appropriate. 

(4) If, following submission of a proposal, the Scottish Ministers decide to make an order, 

they must have regard to the proposal in deciding what provision to make in the order. 15 

(5) The Scottish Ministers may make an order under subsection (1) only with the consent 

of— 

(a) the Lord President, and 

(b) the Scottish Courts and Tribunals Service. 

(6) An order under subsection (1) may— 20 

(a) abolish any office in consequence of any provision made under subsection (1), 

(b) modify any enactment. 

 

CHAPTER 2 

JUDICIARY OF THE SHERIFFDOMS 

Permanent and full-time judiciary 25 

3 Sheriff principal 

(1) For each sheriffdom, there is to continue to be a judicial officer to be known as the 

“sheriff principal” of the sheriffdom. 

(2) It is for Her Majesty to appoint an individual to the office of sheriff principal. 

(3) The First Minister may, under section 95(4) of the Scotland Act 1998, recommend to 30 

Her Majesty the appointment of an individual to the office of sheriff principal only if the 

individual is qualified for appointment (see section 14). 

(4) Subsection (3) does not affect the operation of section 11 of the Judiciary and Courts 

(Scotland) Act 2008 (recommendation by the Judicial Appointments Board for 

Scotland). 35 

(5) In addition to the jurisdiction and powers that attach specifically to the office of sheriff 

principal, the sheriff principal of a sheriffdom may also exercise in the sheriffdom the 

jurisdiction and powers that attach to the office of sheriff. 
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(6) Subsection (5) is subject to any provision, express or implied, to the contrary in any 

other enactment. 

 

4 Sheriffs 

(1) For each sheriffdom, there are to continue to be judicial officers each to be known as a 

“sheriff” of the sheriffdom. 5 

(2) It is for Her Majesty to appoint an individual to the office of sheriff. 

(3) The First Minister may, under section 95(4) of the Scotland Act 1998, recommend to 

Her Majesty the appointment of an individual to the office of sheriff only if the 

individual is qualified for appointment (see section 14). 

(4) Subsection (3) does not affect the operation of section 11 of the Judiciary and Courts 10 

(Scotland) Act 2008 (recommendation by the Judicial Appointments Board for 

Scotland). 

 

5 Summary sheriffs 

(1) For each sheriffdom, there are to be judicial officers each to be known as a “summary 

sheriff” of the sheriffdom. 15 

(2) It is for Her Majesty to appoint an individual to the office of summary sheriff. 

(3) Her Majesty may appoint an individual only if the individual has been recommended for 

appointment by the First Minister. 

(4) The First Minister may recommend to Her Majesty the appointment of an individual 

only if the individual is qualified for appointment (see section 14). 20 

(5) Before making a recommendation under subsection (3), the First Minister must consult 

the Lord President of the Court of Session. 

(6) Subsection (4) does not affect the operation of section 11 of the Judiciary and Courts 

(Scotland) Act 2008 (recommendation by the Judicial Appointments Board for 

Scotland). 25 

 
Temporary and part-time judiciary 

6 Temporary sheriff principal 

(1) Subsection (2) applies where, in relation to a sheriffdom— 

(a) a vacancy occurs in the office of sheriff principal, 

(b) the Lord President of the Court of Session believes that the sheriff principal is 30 

unable to perform all or some of the functions of the office, or 

(c) the sheriff principal rules that he or she is precluded from performing all or some 

of those functions. 

(2) If the Lord President so requests, the Scottish Ministers must appoint— 

(a) a person holding the office of sheriff (whether of the same or another sheriffdom), 35 

or 

(b) a qualifying former sheriff principal (whether of the same or another sheriffdom), 

to act as sheriff principal of the sheriffdom. 
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(3) A “qualifying former sheriff principal” is an individual who— 

(a) ceased to hold that office other than by virtue of an order under section 25, and 

(b) has not reached the age of 75. 

(4) The appointment may be made for the purposes of the exercise of— 

(a) all of the sheriff principal’s functions, or 5 

(b) only those functions that the sheriff principal is unable to perform or is precluded 

from performing.   

(5) An individual appointed under subsection (2) is to be known as a “temporary sheriff 

principal”.  

(6) The Lord President may request the appointment of a temporary sheriff principal for a 10 

sheriffdom in the circumstances specified in subsection (1)(a) only if the Lord President 

considers such an appointment to be necessary or expedient in order to avoid a delay in 

the administration of justice in the sheriffdom.  

 

7 Temporary sheriff principal: further provision 

(1) Subject to subsection (3), an individual’s appointment as a temporary sheriff principal 15 

lasts until recalled under subsection (2). 

(2) The Scottish Ministers must, if requested to do so by the Lord President of the Court of 

Session, recall the appointment of a temporary sheriff principal. 

(3) A sheriff’s appointment as a temporary sheriff principal ceases if the sheriff— 

(a) ceases to hold office as sheriff, or 20 

(b) is suspended from office as sheriff. 

(4) Subject to section 6(4)(b), a temporary sheriff principal of a sheriffdom may exercise the 

jurisdiction and powers that attach to the office of sheriff principal of the sheriffdom, 

and does not need a commission for that purpose. 

(5) The appointment of a sheriff as a temporary sheriff principal does not affect the sheriff’s 25 

appointment as sheriff. 

(6) Where a sheriff of one sheriffdom (“sheriffdom A”) is appointed as temporary sheriff 

principal of another sheriffdom (“sheriffdom B”)— 

(a) the sheriff must not, while remaining temporary sheriff principal of sheriffdom B, 

act in the capacity of sheriff of sheriffdom A, but 30 

(b) in addition to the jurisdiction and powers that attach specifically to the office of 

sheriff principal, the sheriff, by virtue of the appointment as temporary sheriff 

principal of sheriffdom B, may also exercise in that sheriffdom the jurisdiction 

and powers that attach to the office of sheriff of that sheriffdom. 

 

8 Part-time sheriffs 35 

(1) The Scottish Ministers may appoint individuals to act as sheriffs; and individuals so 

appointed are to be known as “part-time sheriffs”. 

(2) The Scottish Ministers may appoint an individual only if— 

(a) the individual is qualified for appointment (see section 14), and 
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(b) the Scottish Ministers have consulted the Lord President of the Court of Session 

before making the appointment.  

(3) Subject to section 20, an appointment as a part-time sheriff lasts for 5 years.  

(4) A part-time sheriff may exercise the jurisdiction and powers that attach to the office of 

sheriff in every sheriffdom, and does not need a commission for that purpose. 5 

(5) A part-time sheriff is subject to such instructions, arrangements and other provisions as 

may be made under this Act by the sheriff principal of the sheriffdom in which the part-

time sheriff is for the time being sitting.   

(6) In carrying out their functions under this Act, sheriffs principal must together have 

regard to the desirability of securing that every part-time sheriff— 10 

(a) is given the opportunity of sitting on not fewer than 20 days in each successive 

period of 12 months beginning with the day of the part-time sheriff’s appointment, 

and  

(b) does not sit for more than 100 days in each such successive period. 

 

9 Reappointment of part-time sheriffs 15 

(1) A part-time sheriff whose appointment comes to an end by virtue of the expiry of the 5 

year period mentioned in section 8(3) is to be reappointed unless— 

(a) the part-time sheriff declines reappointment, 

(b) a sheriff principal has made a recommendation to the Scottish Ministers against 

the reappointment, or 20 

(c) the part-time sheriff has sat for fewer than 50 days in total in that 5 year period. 

(2) Section 8 (apart from subsection (2)) applies to a reappointment under subsection (1) as 

it applies to an appointment. 

(3) A part-time sheriff whose appointment comes to an end by resignation under section 20 

may be reappointed.  25 

(4) Section 8 applies to a reappointment under subsection (3) as it applies to an 

appointment. 

 

10 Part-time summary sheriffs 

(1) The Scottish Ministers may appoint individuals to act as summary sheriffs; and 

individuals so appointed are to be known as “part-time summary sheriffs”. 30 

(2) The Scottish Ministers may appoint an individual only if— 

(a) the individual is qualified for appointment (see section 14), and 

(b) the Scottish Ministers have consulted the Lord President of the Court of Session 

before making the appointment.  

(3) Subject to section 20, an appointment as a part-time summary sheriff lasts for 5 years.  35 

(4) A part-time summary sheriff may exercise the jurisdiction and powers that attach to the 

office of summary sheriff in every sheriffdom, and does not need a commission for that 

purpose. 
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(5) A part-time summary sheriff is subject to such instructions, arrangements and other 

provisions as may be made under this Act by the sheriff principal of the sheriffdom in 

which the part-time summary sheriff is for the time being sitting. 

(6) In carrying out their functions under this Act, sheriffs principal must together have 

regard to the desirability of securing that every part-time summary sheriff— 5 

(a) is given the opportunity of sitting on not fewer than 20 days in each successive 

period of 12 months beginning with the day of the part-time summary sheriff’s 

appointment, and  

(b) does not sit for more than 100 days in each such successive period. 

 

11 Reappointment of part-time summary sheriffs 10 

(1) A part-time summary sheriff whose appointment comes to an end by virtue of the expiry 

of the 5 year period mentioned in section 10(3) is to be reappointed unless— 

(a) the part-time summary sheriff declines reappointment, 

(b) a sheriff principal has made a recommendation to the Scottish Ministers against 

the reappointment, or 15 

(c) the part-time summary sheriff has sat for fewer than 50 days in total in that 5 year 

period. 

(2) Section 10 (apart from subsection (2)) applies to a reappointment under subsection (1) 

as it applies to an appointment. 

(3) A part-time summary sheriff whose appointment comes to an end by resignation under 20 

section 20 may be reappointed.  

(4) Section 10 applies to a reappointment under subsection (3) as it applies to an 

appointment. 

 
Re-employment of former holders of certain judicial offices 

12 Re-employment of former judicial office holders 25 

(1) A sheriff principal of a sheriffdom may appoint— 

(a) a qualifying former sheriff principal to act as a sheriff of the sheriffdom, 

(b) a qualifying former sheriff to act as such a sheriff, 

(c) a qualifying former part-time sheriff to act as such a sheriff, 

(d) a qualifying former summary sheriff to act as a summary sheriff of the 30 

sheriffdom, 

(e) a qualifying former part-time summary sheriff to act as such a summary sheriff. 

(2) An individual appointed to act as mentioned in any of paragraphs (a) to (e) of subsection 

(1) may so act only during such periods or on such occasions as the sheriff principal 

may determine. 35 

(3) A sheriff principal may make an appointment under subsection (1) only if it appears to 

the sheriff principal to be expedient as a temporary measure in order to facilitate the 

disposal of business in the sheriff courts of the sheriffdom. 

(4) A “qualifying former sheriff principal” is an individual who— 
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(a) ceased to hold that office other than by virtue of an order under section 25, and 

(b) has not reached the age of 75. 

(5) A “qualifying former sheriff” is an individual who— 

(a) ceased to hold that office other than— 

(i) by virtue of an order under section 25, or 5 

(ii) by being appointed as a sheriff principal, and 

(b) has not reached the age of 75. 

(6) A “qualifying former part-time sheriff” is an individual who— 

(a) ceased to hold that office other than— 

(i) by virtue of removal under section 25, 10 

(ii) by virtue of not being reappointed to the office on either of the grounds 

mentioned in section 9(1)(b) and (c), or 

(iii) by being appointed as a sheriff principal, and 

(b) has not reached the age of 75. 

(7) A “qualifying former summary sheriff” is an individual who— 15 

(a) ceased to hold that office other than— 

(i) by virtue of an order under section 25, or 

(ii) by being appointed as a sheriff, and 

(b) has not reached the age of 75. 

(8) A “qualifying former part-time summary sheriff” is an individual who— 20 

(a) ceased to hold that office other than— 

(i) by virtue of removal under section 25, 

(ii) by virtue of not being reappointed to the office on either of the grounds 

mentioned in section 11(1)(b) and (c), or 

(iii) by being appointed as a sheriff, and 25 

(b) has not reached the age of 75. 

 

13 Re-employment of former judicial office holders: further provision 

(1) Subject to subsection (4), an individual’s appointment under section 12(1) lasts until the 

sheriff principal by whom the individual was appointed (or a successor to that sheriff 

principal) recalls the individual’s appointment. 30 

(2) An individual appointed under section 12(1) to act as a sheriff of a sheriffdom may 

exercise in the sheriffdom the jurisdiction and powers that attach to the office of sheriff, 

and does not need a commission for that purpose. 

(3) An individual appointed under section 12(1) to act as a summary sheriff of a sheriffdom 

may exercise in the sheriffdom the jurisdiction and powers that attach to the office of 35 

summary sheriff, and does not need a commission for that purpose. 
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(4) An individual’s appointment under section 12(1) ceases when the individual reaches the 

age of 75. 

(5) Despite the ending (whether by virtue of subsection (4) or otherwise) of an individual’s 

appointment under section 12(1)— 

(a) the individual may continue to deal with, give judgment in or deal with an 5 

ancillary matter relating to, a case begun before the individual while acting under 

that appointment, 

(b) so far as necessary for that purpose, and for the purpose of any subsequent 

proceedings arising out of the case or matter, the individual is to be treated as 

acting or, as the case may be, having acted under that appointment. 10 

 
Qualification and disqualification 

14 Qualification for appointment 

(1) An individual is qualified for appointment to a judicial office mentioned in subsection 

(2) if the individual— 

(a) immediately before the appointment, held any other judicial office specified in 15 

that subsection, or 

(b) at the time of appointment— 

(i) is legally qualified, and 

(ii) has been so qualified throughout the period of 10 years immediately 

preceding the appointment. 20 

(2) The judicial offices are— 

(a) sheriff principal, 

(b) sheriff, 

(c) summary sheriff, 

(d) part-time sheriff, 25 

(e) part-time summary sheriff. 

(3) For the purposes of subsection (1), an individual is legally qualified if the individual is a 

solicitor or an advocate. 

 

15 Disqualification from practice, etc. 

(1) An individual holding a judicial office mentioned in subsection (2) must not, for so long 30 

as the individual holds the office— 

(a) engage, whether directly or indirectly, in practice as a solicitor or advocate or in 

any other business, 

(b) be in partnership with, or employed by, a person so engaged, or 

(c) act as agent for a person so engaged. 35 

(2) The judicial offices are— 

(a) sheriff principal, 
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(b) sheriff, 

(c) summary sheriff. 

(3) A part-time sheriff, or a part-time summary sheriff, who is a solicitor in practice must 

not carry out any function as a part-time sheriff or, as the case may be, a part-time 

summary sheriff in a sheriff court district in which his or her place of business as such 5 

solicitor is situated. 

 
Remuneration and expenses 

16 Remuneration 

(1) Each sheriff principal and sheriff is to be paid such salary as the Treasury may 

determine. 10 

(2) Such salary is to be paid quarterly or otherwise in every year, as the Treasury may 

determine. 

(3) Each summary sheriff is to be paid such remuneration as the Scottish Ministers may 

determine. 

(4) The Scottish Ministers may determine different amounts of remuneration for— 15 

(a) different summary sheriffs, or 

(b) different descriptions of summary sheriff. 

(5) Each judicial officer mentioned in subsection (7) is to be paid such remuneration as the 

Scottish Ministers may determine. 

(6) The Scottish Ministers may determine different amounts of remuneration for— 20 

(a) different judicial officers mentioned in subsection (7), or 

(b) different descriptions of such judicial officers. 

(7) The judicial officers are— 

(a) a part-time sheriff, 

(b) a part-time summary sheriff, 25 

(c) an individual appointed to act as a sheriff or summary sheriff under section 12(1). 

(8) Subsection (9) applies in relation to— 

(a) a sheriff principal of a sheriffdom authorised under section 30 to perform the 

functions of a sheriff principal in another sheriffdom, and 

(b) a sheriff of a sheriffdom (“sheriffdom A”) directed under section 31 to perform 30 

the functions of sheriff in another sheriffdom in addition to sheriffdom A. 

(9) The sheriff principal or sheriff is to be paid, in respect of the additional functions, such 

remuneration as appears to the Secretary of State, with the consent of the Treasury, to be 

reasonable in all the circumstances. 

(10) Subsection (11) applies in relation to a summary sheriff of a sheriffdom (“sheriffdom 35 

B”) directed under section 31 to perform the functions of a summary sheriff in another 

sheriffdom in addition to sheriffdom B. 
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(11) The summary sheriff is to be paid, in respect of the additional functions, such 

remuneration as appears to the Scottish Ministers to be reasonable in all the 

circumstances. 

(12) Salaries and remuneration under subsections (1) to (11) are to be paid by the Scottish 

Courts and Tribunals Service. 5 

(13) Sums required by the Scottish Courts and Tribunals Service for the payment of a salary 

under subsection (1) or remuneration under subsection (3) are charged on the Scottish 

Consolidated Fund. 

 

17 Expenses 

(1) The Scottish Courts and Tribunals Service may pay to a judicial officer mentioned in 10 

subsection (3) such sums as it may determine in respect of expenses reasonably incurred 

by the officer in the performance of, or in connection with, the officer’s duties. 

(2) The Scottish Courts and Tribunals Service may— 

(a) determine the circumstances in which such sums may be paid, and 

(b) determine different circumstances for— 15 

(i) different judicial officers, or  

(ii) different descriptions of judicial officers. 

(3) The judicial officers are— 

(a) a sheriff principal, 

(b) a sheriff, 20 

(c) a summary sheriff, 

(d) a temporary sheriff principal, 

(e) a part-time sheriff, 

(f) a part-time summary sheriff, 

(g) individuals appointed to act as a sheriff or summary sheriff under section 12(1). 25 

 
Leave of absence 

18 Leave of absence 

(1) The Lord President of the Court of Session may, for any sheriff principal or temporary 

sheriff principal, approve leave of absence for recreational or other purposes. 

(2) The sheriff principal of a sheriffdom may, for any sheriff or summary sheriff of the 30 

sheriffdom, approve leave of absence for recreational or other purposes. 

(3) The amount of leave for recreational purposes approved under this section for any 

sheriff principal, temporary sheriff principal, sheriff or summary sheriff must not exceed 

7 weeks in any year. 

(4) That limit may be exceeded in any case with the permission of the Lord President. 35 

(5) The Lord President may grant permission under subsection (4) only if there are special 

reasons in the particular case that justify exceeding the limit. 
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(6) The Lord President may delegate to a judge of the Court of Session a function conferred 

on the Lord President by this section. 

(7) In subsections (1) and (2), the references to leave of absence for purposes other than 

recreational purposes include (but are not limited to) references to sick leave, 

compassionate leave and study leave. 5 

 
Residence 

19 Place of residence 

(1) The Lord President of the Court of Session may require a judicial officer mentioned in 

subsection (2) to reside ordinarily at such place as the Lord President may specify. 

(2) The judicial officers are— 10 

(a) a sheriff principal, 

(b) a sheriff, 

(c) a summary sheriff. 

 
Cessation of appointment 

20 Cessation of appointment of judicial officers 15 

(1) A judicial officer mentioned in subsection (3) may resign at any time by giving notice to 

that effect to the Scottish Ministers. 

(2) An individual’s appointment as such a judicial officer ends— 

(a) when the individual resigns in accordance with subsection (1), 

(b) when the individual retires from office, 20 

(c) if the individual is removed from office as such under section 25, or 

(d) if the individual is appointed as another such judicial officer. 

(3) The judicial officers are— 

(a) a sheriff principal, 

(b) a sheriff, 25 

(c) a summary sheriff, 

(d) a part-time sheriff, 

(e) a part-time summary sheriff. 

 
Fitness for office 

21 Tribunal to consider fitness for office 30 

(1) The First Minister must, if requested to do so by the Lord President of the Court of 

Session, constitute a tribunal to investigate and report on whether an individual holding 

a judicial office mentioned in subsection (3) is unfit to hold the office by reason of 

inability, neglect of duty or misbehaviour. 

(2) Subject to subsection (1), the First Minister may, in such circumstances as the First 35 

Minister thinks fit and after consulting the Lord President, constitute such a tribunal. 
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(3) The judicial offices are— 

(a) sheriff principal, 

(b) sheriff, 

(c) summary sheriff, 

(d) part-time sheriff, and 5 

(e) part-time summary sheriff. 

(4) A tribunal constituted under this section is to consist of— 

(a) one individual who is a qualifying member of the Judicial Committee of the Privy 

Council, 

(b) one individual who holds the relevant judicial office, 10 

(c) one individual who is, and has been for at least 10 years— 

(i) an advocate, or  

(ii) a solicitor, and 

(d) one individual who— 

(i) is not and never has been a qualifying member of the Judicial Committee of 15 

the Privy Council, 

(ii) does not hold and never has held a judicial office mentioned in subsection 

(3), and 

(iii) is not and never has been an advocate or solicitor. 

(5) In subsection (4)— 20 

“a qualifying member of the Judicial Committee of the Privy Council” means 

someone who is a member of that Committee by virtue of section 1(2)(a) of the 

Judicial Committee Act 1833 (that is, someone who holds or has held high 

judicial office), 

“the relevant judicial office” means— 25 

(a) in respect of an investigation into whether an individual is fit to hold the 

office of sheriff principal, that office, 

(b) in respect of an investigation into whether an individual is fit to hold the 

office of sheriff or part-time sheriff, the office of sheriff, 

(c) in respect of an investigation into whether an individual is fit to hold the 30 

office of summary sheriff or part-time summary sheriff, the office of 

summary sheriff. 

(6) It is for the First Minister, with the agreement of the Lord President, to select persons to 

be members of a tribunal constituted under this section. 

(7) The person who is an individual mentioned in subsection (4)(a) is to chair the tribunal 35 

and has a casting vote. 

 

22 Tribunal investigations: suspension from office 

(1) Subsection (2) applies where the Lord President of the Court of Session has requested 

that the First Minister constitute a tribunal under section 21. 
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(2) The Lord President may, at any time before the tribunal reports to the First Minister, 

suspend from office the individual who is, or is to be, the subject of the tribunal’s 

investigation. 

(3) Such a suspension lasts until the Lord President orders otherwise. 

(4) A tribunal constituted under section 21 may, at any time before the tribunal reports to 5 

the First Minister, recommend in writing to the First Minister that the individual who is 

the subject of the tribunal’s investigation be suspended from office. 

(5) On receiving such a recommendation, the First Minister may suspend the individual 

from office. 

(6) Such a suspension lasts until the First Minister orders otherwise. 10 

(7) Suspension of an individual from the office of sheriff principal, sheriff or summary 

sheriff under this section does not affect any remuneration payable to, or in respect of, 

the individual in respect of the period of suspension. 

 

23 Further provision about tribunals 

(1) A tribunal constituted under section 21 may require any person— 15 

(a) to attend its proceedings for the purpose of giving evidence, 

(b) to produce documents in the person’s custody or under the person’s control. 

(2) A person on whom such a requirement is imposed is not obliged— 

(a) to answer any question which the person would be entitled to refuse to answer in a 

court in Scotland, 20 

(b) to produce any document which the person would be entitled to refuse to produce 

in such a court. 

(3) Subsection (4) applies where a person on whom a requirement has been imposed under 

subsection (1)— 

(a) refuses or fails, without reasonable excuse, to comply with the requirement, 25 

(b) refuses or fails, without reasonable excuse, to answer any question while attending 

the tribunal proceedings to give evidence,  

(c) deliberately alters, conceals or destroys any document that the person is required 

to produce. 

(4) The Court of Session may, on an application made to it by the tribunal— 30 

(a) make such order for enforcing compliance as it sees fit, or 

(b) deal with the matter as if it were a contempt of the Court. 

(5) The Court of Session may by act of sederunt make provision as to the procedure to be 

followed by and before a tribunal constituted under section 21. 

(6) The Scottish Ministers— 35 

(a) must pay such expenses as they consider are reasonably required to be incurred to 

enable a tribunal constituted under section 21 to carry out its functions, and 

(b) may pay such remuneration to, and such expenses of, the members of such a 

tribunal as they think fit. 

1103



14 Courts Reform (Scotland) Bill 

Part 1—Sheriff courts 

Chapter 3—Organisation of business 

 

24 Tribunal report 

(1) The report of a tribunal constituted under section 21 must— 

(a) be in writing, 

(b) contain reasons for its conclusion, and  

(c) be submitted to the First Minister. 5 

(2) The First Minister must lay the report before the Scottish Parliament. 

 

25 Removal from office 

(1) The First Minister may remove an individual from the office of sheriff principal, sheriff, 

part-time sheriff, summary sheriff or part-time summary sheriff— 

(a) if a tribunal constituted under section 21 reports to the First Minister that the 10 

individual is unfit to hold that office by reason of inability, neglect of duty or 

misbehaviour, and 

(b) only after the First Minister has laid the report before the Scottish Parliament 

under section 24(2). 

(2) The First Minister may remove a sheriff principal, sheriff or summary sheriff under 15 

subsection (1) only by order. 

(3) Such an order is subject to the negative procedure. 

 

Honorary sheriffs 

26 Abolition of the office of honorary sheriff 

The office of honorary sheriff is abolished. 20 

 

CHAPTER 3 

ORGANISATION OF BUSINESS 

Sheriff principal’s general responsibilities 

27 Sheriff principal’s responsibility for efficient disposal of business in sheriff courts 

(1) The sheriff principal of a sheriffdom is responsible for ensuring the efficient disposal of 25 

business in the sheriff courts of the sheriffdom. 

(2) The sheriff principal must make such arrangements as appear necessary or expedient for 

the purpose of carrying out the responsibility imposed by subsection (1). 

(3) In particular, the sheriff principal may— 

(a) provide for the allocation of business among the judiciary of the sheriffdom, 30 

(b) make special provision of a temporary nature for the disposal of any business by 

any member of the judiciary of the sheriffdom in addition to or in place of that 

member’s own duties. 

(4) If, in carrying out the responsibility imposed by subsection (1), the sheriff principal 

gives a direction of an administrative character to a person mentioned in subsection (5), 35 

the person must comply with the direction. 
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(5) Those persons are— 

(a) any other member of the judiciary of the sheriffdom, 

(b) a member of the staff of the Scottish Courts and Tribunals Service. 

(6) Nothing in subsections (1) to (4) enables a member of the judiciary of the sheriffdom to 

dispose of any business which that member could not otherwise competently dispose of 5 

in the exercise of the jurisdiction and powers that attach to the member’s office. 

(7) Subsections (1) to (4) are subject to section 2(2)(a) and (3) of the Judiciary and Courts 

(Scotland) Act 2008 (the Head of the Scottish Judiciary’s responsibility for efficient 

disposal of business in the Scottish courts).  

 

28 Sheriff principal’s power to fix sittings of sheriff courts 10 

(1) The sheriff principal of a sheriffdom may by order prescribe— 

(a) the number of sittings of sheriff courts to be held at each place designated for the 

holding of sheriff courts in the sheriffdom, 

(b) the days on which, and the times at which, those sittings are to be held, and 

(c) the descriptions of business to be disposed of at those sittings. 15 

(2) The sheriff principal must publish notice of the matters prescribed by an order under 

subsection (1) in such manner as the sheriff principal thinks appropriate in order to bring 

those matters to the attention of persons having an interest in them. 

(3) Subsection (1) is subject to section 2(2)(a) and (3) of the Judiciary and Courts (Scotland) 

Act 2008. 20 

 

29 Lord President’s power to exercise functions under sections 27 and 28 

(1) Subsection (2) applies where in any case the Lord President of the Court of Session 

considers that the exercise by the sheriff principal of a sheriffdom of a function under 

section 27 or 28— 

(a) is prejudicial to the efficient disposal of business in the sheriff courts of the 25 

sheriffdom, 

(b) is prejudicial to the efficient organisation or administration of those courts, or 

(c) is otherwise against the interest of the public. 

(2) The Lord President may in that case— 

(a) rescind the sheriff principal’s exercise of the function, and 30 

(b) exercise the function. 

(3) Subsections (1) and (2) apply in relation to a failure to exercise a function mentioned in 

subsection (1) as they apply to the exercise of such a function, but as if paragraph (a) of 

subsection (2) were omitted. 

(4) The exercise of a function by the Lord President by virtue of subsection (2)(b) is to be 35 

treated as if it were the exercise of the function by the sheriff principal. 
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Deployment of judiciary 

30 Power to authorise a sheriff principal to act in another sheriffdom 

(1) Subsection (2) applies where, in relation to a sheriffdom (“sheriffdom A”)— 

(a) a vacancy occurs in the office of sheriff principal, 

(b) the Lord President of the Court of Session believes that the sheriff principal is 5 

unable to perform all or some of the functions of the office, or 

(c) the sheriff principal rules that he or she is precluded from performing all or some 

of those functions. 

(2) The Lord President may authorise the sheriff principal of another sheriffdom 

(“sheriffdom B”) to perform the functions of sheriff principal in sheriffdom A (in 10 

addition to sheriffdom B) until the Lord President decides otherwise. 

(3) The authorisation may be made for the purpose of the performance of— 

(a) all of the functions of the sheriff principal of sheriffdom A, or 

(b) only those functions that that sheriff principal is unable to perform or is precluded 

from performing. 15 

(4) The Lord President may make an authorisation in the circumstances specified in 

subsection (1)(a) only if the Lord President considers such an authorisation to be 

necessary or expedient in order to avoid a delay in the administration of justice in 

sheriffdom A. 

(5) A sheriff principal authorised under this section to perform the functions of sheriff 20 

principal in another sheriffdom may exercise the jurisdiction and powers that attach to 

the office of sheriff principal in the other sheriffdom and does not need a commission 

for that purpose. 

(6) References in this section to the sheriff principal of a sheriffdom include references to 

any temporary sheriff principal of the sheriffdom. 25 

 

31 Power to direct a sheriff or summary sheriff to act in another sheriffdom 

(1) The Lord President of the Court of Session may direct a sheriff or summary sheriff of a 

sheriffdom (“sheriffdom A”) to perform the functions of sheriff or, as the case may be, 

summary sheriff in another sheriffdom (“sheriffdom B”) until the Lord President 

decides otherwise. 30 

(2) The direction may require the sheriff or summary sheriff to perform the functions in 

sheriffdom B either in addition to or instead of performing the functions in 

sheriffdom A. 

(3) The Lord President may at any time give a further direction to the sheriff or summary 

sheriff directing the sheriff or, as the case may be, summary sheriff to perform the 35 

functions of sheriff or, as the case may be, summary sheriff in another sheriffdom until 

the Lord President decides otherwise. 

(4) Where a further direction is given under subsection (3) requiring functions to be carried 

out in another sheriffdom, the direction may require the sheriff or summary sheriff to 

perform the functions in that other sheriffdom in addition to or instead of performing the 40 

functions— 

(a) in sheriffdom A, or 
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(b) in any other sheriffdom by virtue of— 

(i) a direction under subsection (1), or 

(ii) a further direction under subsection (3). 

(5) A sheriff or summary sheriff directed under this section to perform the functions of 

sheriff or summary sheriff in another sheriffdom may exercise the jurisdiction and 5 

powers that attach to the office of sheriff or, as the case may be, summary sheriff in the 

other sheriffdom and does not need a commission for that purpose. 

 

32 Power to re-allocate sheriffs principal, sheriffs and summary sheriffs between 

sheriffdoms 

(1) The Lord President of the Court of Session may direct that— 10 

(a) the sheriff principal of a sheriffdom is to cease to be the sheriff principal of that 

sheriffdom and is instead to be sheriff principal of such other sheriffdom as is 

specified in the direction, 

(b) a sheriff of a sheriffdom is to cease to be a sheriff of that sheriffdom and is instead 

to be a sheriff of such other sheriffdom as is specified in the direction, 15 

(c) a summary sheriff of a sheriffdom is to cease to be a summary sheriff of that 

sheriffdom and is instead to be a summary sheriff of such other sheriffdom as is 

specified in the direction. 

(2) A direction under subsection (1) takes effect on such date as is specified in the direction. 

(3) The reference in subsection (1) to the sheriff principal, a sheriff or summary sheriff of a 20 

sheriffdom is to one— 

(a) appointed for the sheriffdom, or 

(b) who is the sheriff principal, a sheriff or, as the case may be, summary sheriff of 

the sheriffdom by virtue of a previous direction under subsection (1). 

(4) A sheriff principal, sheriff or summary sheriff directed under subsection (1) to be the 25 

sheriff principal, a sheriff or summary sheriff of another sheriffdom may exercise the 

jurisdiction and powers that attach to the office of sheriff principal, sheriff or, as the 

case may be, summary sheriff in the other sheriffdom and does not need a commission 

for that purpose. 

 

33 Allocation of sheriffs and summary sheriffs to sheriff court districts 30 

(1) On the appointment of a sheriff or summary sheriff of a sheriffdom, the Lord President 

of the Court of Session must give the sheriff or summary sheriff a direction designating 

the sheriff court district or districts in which the sheriff or summary sheriff is to sit and 

perform the functions of sheriff or, as the case may be, summary sheriff. 

(2) The Lord President may at any time give a further direction to the sheriff or summary 35 

sheriff designating a different sheriff court district in which the sheriff or summary 

sheriff is to sit and perform the functions of sheriff or, as the case may be, summary 

sheriff. 
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(3) A direction given to a sheriff or summary sheriff of a sheriffdom under this section is 

subject to any direction given under section 27 to the sheriff or summary sheriff by the 

sheriff principal of the sheriffdom for the purpose of giving effect to special provision 

made under subsection (3)(b) of that section. 

(4) Subsection (1) applies in the case where a direction under section 32(1) is made in 5 

relation to a sheriff or summary sheriff as it applies in the case where a sheriff or, as the 

case may be, summary sheriff is appointed. 

 
Judicial specialisation 

34 Determination of categories of case for purposes of judicial specialisation 

(1) The Lord President of the Court of Session may, by direction, determine categories of 10 

sheriff court case that the Lord President considers to be suited to being dealt with by 

judicial officers that specialise in the category of case. 

(2) The Lord President may determine categories of case under subsection (1) by reference 

to subject matter, value or such other criteria as the Lord President considers 

appropriate. 15 

(3) The Lord President may issue different directions under subsection (1) in relation to 

different types of judicial officer. 

(4) The Lord President may vary or revoke any direction made under subsection (1). 

(5) In this section— 

“judicial officer” means— 20 

(a) a sheriff, 

(b) a summary sheriff, 

(c) a part-time sheriff, 

(d) a part-time summary sheriff, 

“sheriff court case” means any type of proceedings (whether civil or criminal) that 25 

may competently be brought in the sheriff court. 

 

35 Designation of specialist judiciary 

(1) This section applies where the Lord President of the Court of Session has made a 

direction under section 34. 

(2) The sheriff principal of a sheriffdom may— 30 

(a) in relation to any category of case determined in the direction that may 

competently be dealt with by a sheriff, designate one or more sheriffs of the 

sheriffdom as specialists in that category of case, 

(b) in relation to any category of case determined in the direction that may 

competently be dealt with by a summary sheriff, designate one or more summary 35 

sheriffs of the sheriffdom as specialists in that category of case. 

(3) The sheriff principal may designate the same sheriff or summary sheriff in relation to 

more than one category of case determined in the direction. 
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(4) The sheriff principal of a sheriffdom may at any time withdraw a designation made 

(whether by that sheriff principal or another) under subsection (2) in relation to any 

sheriff, or summary sheriff, of the sheriffdom. 

(5) The Lord President may— 

(a) in relation to any category of case determined in the direction that may 5 

competently be dealt with by a part-time sheriff, designate one or more part-time 

sheriffs as specialists in that category, 

(b) in relation to any category of case determined in the direction that may 

competently be dealt with by a part-time summary sheriff, designate one or more 

part-time summary sheriffs as specialists in that category. 10 

(6) The Lord President may at any time withdraw a designation made under subsection (5). 

(7) The designation of a sheriff, summary sheriff, part-time sheriff or part-time summary 

sheriff (a “designated judicial officer”) under this section does not affect— 

(a) the designated judicial officer’s competence to deal with any category of case 

other than the one in relation to which the designation is made, or 15 

(b) the competence of any other sheriff, summary sheriff, part-time sheriff or part-

time summary sheriff to deal with the category of case in relation to which the 

designation is made.  

 

36 Allocation of business to specialist judiciary 

(1) Subsection (2) applies where the Lord President of the Court of Session or the sheriff 20 

principal of a sheriffdom is exercising any function relating to the allocation of business 

among the judiciary of a sheriffdom. 

(2) The Lord President or, as the case may be, the sheriff principal must have regard to the 

desirability of ensuring that cases falling within a category determined under section 34 

are dealt with by sheriffs, summary sheriffs, part-time sheriffs or, as the case may be, 25 

part-time summary sheriffs designated under section 35 as specialists in that category of 

case. 

 

37 Saving for existing powers to provide for judicial specialisation 

Sections 34 to 36 do not affect any power that the Lord President of the Court of Session 

has apart from those sections to provide for judicial specialisation in the sheriff courts. 30 

 

CHAPTER 4 

COMPETENCE AND JURISDICTION 

Sheriffs: civil competence and jurisdiction 

38 Jurisdiction and competence of sheriffs 

(1) A sheriff continues to have the jurisdiction and competence that attached to the office of 35 

sheriff in relation to civil proceedings immediately before this section comes into force. 

(2) Without limiting that generality, a sheriff has competence as respects proceedings for or 

in relation to— 

(a) declarator, 
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(b) aliment or separation, 

(c) recovery of maintenance arising out of an application under section 31(1) of the 

Maintenance Orders (Reciprocal Enforcement) Act 1972, 

(d) divorce, 

(e) division of commonty and division, or division and sale, of common property, 5 

(f) questions of heritable right or title, including declarator of irritancy and removing, 

(g) reduction, other than reduction of a decree of any court, 

(h) proving the tenor, 

(i) suspension of charges or threatened charges upon decrees of court granted by a 

sheriff or upon decrees of registration proceeding upon bonds, bills, contracts or 10 

other obligations registered in the books of a sheriff court or the Books of Council 

and Session, 

(j) all civil maritime proceedings formerly competent in the High Court of Admiralty 

in Scotland.  

(3) For the purpose of subsection (2)(e), the Division of Commonties Act 1695 has effect as 15 

if it conferred the same competence on a sheriff as it confers on the Court of Session. 

 

39 Exclusive competence 

(1) This section applies to any civil proceedings— 

(a) which a sheriff has competence to deal with, and 

(b) in which— 20 

(i) one or more orders of value are sought, and  

(ii) the aggregate total value of all such orders sought, exclusive of interest and 

expenses, does not exceed £100,000. 

(2) The proceedings may be brought only in the sheriff court and may not be brought in any 

other court. 25 

(3) This section does not apply to family proceedings unless the only order sought in the 

proceedings is an order for payment of aliment. 

(4) Subsection (2) is subject to section 88(8) (remit of cases in exceptional circumstances to 

the Court of Session). 

(5) The Scottish Ministers may by order substitute another sum for the sum for the time 30 

being specified in subsection (1)(b)(ii). 

(6) For the purposes of this Act, an order is an order of value if it is— 

(a) an order for payment of money, or 

(b) an order determining rights in relation to property. 

(7) Provision may be made by the Court of Session by act of sederunt for determining, for 35 

the purposes of this Act— 

(a) the value of an order,  

(b) the aggregate total value of all the orders of value sought in any proceedings. 
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(8) An act of sederunt under subsection (7) may make different provision for different 

purposes. 

 

40 Territorial jurisdiction 

(1) This section applies for the purpose of determining the territorial extent of the 

jurisdiction of a sheriff of a sheriffdom in relation to matters other than criminal matters. 5 

(2) The sheriff’s jurisdiction extends throughout the sheriffdom and includes all of the 

following so far as located in or adjoining the sheriffdom— 

(a) navigable rivers, 

(b) ports, 

(c) harbours, 10 

(d) creeks, 

(e) shores, 

(f) anchoring grounds. 

(3) Where two sheriffdoms are separated by a river, firth or estuary, the sheriffs of each 

sheriffdom on either side have concurrent jurisdiction over the intervening space 15 

occupied by the water. 

(4) This section does not affect any other enactment or rule of law that has effect for the 

purpose of determining the territorial extent of the jurisdiction of a sheriff of a 

sheriffdom, whether generally or in relation to a particular case or description of case. 

(5) This section is subject to an order under section 41(1). 20 

 

41 Power to confer all-Scotland jurisdiction for specified cases 

(1) The Scottish Ministers may by order provide that the jurisdiction of a sheriff of a 

specified sheriffdom sitting at a specified sheriff court extends territorially throughout 

Scotland for the purposes of dealing with specified types of civil proceedings. 

(2) In subsection (1), “specified” means specified in an order under that subsection. 25 

(3) An order under subsection (1) may be made only with the consent of the Lord President 

of the Court of Session. 

(4) An order under subsection (1) does not affect— 

(a) in relation to the sheriffdom specified in the order, the jurisdiction or competence 

of a sheriff of any other sheriffdom to deal with proceedings of the type specified 30 

in the order, or 

(b) in relation to the sheriff court specified in the order, the jurisdiction or 

competence of a sheriff sitting at any other sheriff court to deal with such 

proceedings. 

(5) This section does not apply in relation to proceedings under the Children’s Hearings 35 

(Scotland) Act 2011. 
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42 Jurisdiction over persons, etc. 

(1) Subsection (2) applies for the purpose of determining the jurisdiction of a sheriff in 

relation to any civil proceedings that may competently be dealt with by a sheriff. 

(2) The proceedings may be brought before the sheriff of a particular sheriffdom if— 

(a) the defender (or, where there is more than one defender, one of them) resides in 5 

the sheriffdom, 

(b) the defender (or, where there is more than one defender, one of them) formerly 

resided in the sheriffdom for at least 40 days and the defender— 

(i) has ceased to reside there for fewer than 40 days, and 

(ii) has no known residence in Scotland, 10 

(c) the defender— 

(i) carries on business in the sheriffdom, 

(ii) has a place of business in the sheriffdom, and 

(iii) is cited in the sheriffdom, either personally or at the place of business, 

(d) where the defender is not otherwise subject to the jurisdiction of any court in 15 

Scotland, there has been arrested in the sheriffdom— 

(i) a ship or vessel of which the defender is an owner or part-owner, demise 

charterer or master, or 

(ii) goods, debts, money or other moveable property belonging to the defender, 

(e) any property of which the defender is (either individually or as trustee) the owner, 20 

part-owner, tenant or joint tenant is located in the sheriffdom and the proceedings 

relate to such property or to the defender’s interest in it, 

(f) in proceedings for interdict, the alleged wrong is being committed or threatened to 

be committed in the sheriffdom, 

(g) in proceedings relating to a contract— 25 

(i) the place of execution or performance of the contract is located in the 

sheriffdom, and 

(ii) the defender is personally cited in the sheriffdom, 

(h) in actions of furthcoming or multiplepoinding— 

(i) the fund or property that is the subject of the proceedings is located in the 30 

sheriffdom, or 

(ii) the sheriff otherwise has jurisdiction over the arrestee or holder of the fund 

or property that is the subject of the proceedings, 

(i) the party sued is the pursuer in any proceedings pending in the sheriffdom against 

the party suing, 35 

(j) where the proceedings are founded in delict, the delict was committed in the 

sheriffdom, 

(k) the defender has prorogated the jurisdiction of the sheriff or courts of the 

sheriffdom. 

(3) Subsection (2) is subject to— 40 
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(a) section 8 of, and Schedule 1B to, the Domicile and Matrimonial Proceedings Act 

1973, 

(b) the Civil Jurisdiction and Judgments Act 1982, 

(c) Chapter 3 of Part 1 of the Family Law Act 1986, and 

(d) any other enactment or rule of law that applies for the purpose of determining the 5 

jurisdiction of a sheriff in relation to persons or subject-matter. 

 
Summary sheriffs: civil and criminal competence and jurisdiction 

43 Summary sheriff: civil competence and jurisdiction 

(1) A summary sheriff may, in relation to civil proceedings in the sheriff court, exercise the 

jurisdiction and powers that attach to the office of sheriff, but only in relation to the 10 

proceedings and other matters listed in schedule 1. 

(2) This section does not affect the jurisdiction and competence of a sheriff in relation to the 

proceedings and other matters listed in schedule 1. 

(3) The Scottish Ministers may by order modify schedule 1. 

 

44 Summary sheriff: criminal competence and jurisdiction 15 

(1) A summary sheriff may, in relation to criminal investigations and proceedings (whether 

summary or solemn proceedings), exercise the jurisdiction and powers that attach to the 

office of sheriff. 

(2) Without limiting the generality of subsection (1), the jurisdiction and powers exercisable 

by a summary sheriff under that subsection include, in particular, those of a sheriff 20 

under the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”). 

(3) Despite subsections (1) and (2), a summary sheriff does not have jurisdiction or power 

to do any of the following in solemn criminal proceedings— 

(a) to preside at any of the following diets, other than for the purpose of adjourning 

the diet— 25 

(i) a first diet, 

(ii) a diet under section 76(1) of the 1995 Act, 

(iii) a trial diet, 

(b) to  pass sentence on an offender, or make any other order or disposal in respect of 

the conviction of an offender of an offence, 30 

(c) to review, vary, revoke or discharge any sentence or such other order or disposal.  

(4) This section does not affect the jurisdiction and competence of a sheriff in relation to 

any matter mentioned in subsection (1). 
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PART 2 

THE SHERIFF APPEAL COURT 

CHAPTER 1 

ESTABLISHMENT AND ROLE 

45 The Sheriff Appeal Court 5 

(1) There is established a court of law to be known as the Sheriff Appeal Court. 

(2) The Court consists of judges each to be known as an Appeal Sheriff.   

 

46 Jurisdiction and competence 

(1) The Sheriff Appeal Court has jurisdiction and competence to hear and determine appeals 

to such extent as is provided by or under— 10 

(a) this Act, or 

(b) any other enactment. 

(2) The Court’s jurisdiction and competence is exercisable by one or more of the Appeal 

Sheriffs at sittings of the Court. 

(3) The Court has all such powers as are, under the law of Scotland, inherently possessed by 15 

a court of law for the purposes of the discharge of its jurisdiction and competence and 

giving full effect to its decisions. 

(4) Subsection (3) is subject to any other provision of this Act or any other enactment that 

restricts or excludes any power of the Court in determining or disposing of an appeal. 

 

47 Status of decisions of the Sheriff Appeal Court in precedent 20 

(1) A decision of the Sheriff Appeal Court on the interpretation or application of the law is 

binding— 

(a) in proceedings before a sheriff anywhere in Scotland, 

(b) in proceedings before a justice of the peace court anywhere in Scotland, 

(c) in proceedings before the Sheriff Appeal Court, except in a case where the Court 25 

hearing the proceedings is constituted by a greater number of Appeal Sheriffs than 

those constituting the Court which made the decision. 

(2) In subsection (1)(a), the reference to proceedings before a sheriff includes, in the case of 

criminal proceedings, a reference to solemn proceedings before a sheriff and jury. 

 

CHAPTER 2 30 

APPEAL SHERIFFS 

48 Sheriffs principal to be Appeal Sheriffs 

(1) Each person who holds office as a sheriff principal also holds office as an Appeal 

Sheriff by virtue of this subsection. 

(2) A person holding office as a sheriff principal ceases to hold office as an Appeal Sheriff 35 

if the person ceases to hold office as a sheriff principal. 
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(3) If a person holding office as a sheriff principal is suspended from that office for any 

period, the person is also suspended from office as an Appeal Sheriff for the same 

period. 

 

49 Appointment of sheriffs as Appeal Sheriffs 

(1) The Lord President of the Court of Session may appoint persons holding the office of 5 

sheriff to hold office also as Appeal Sheriffs. 

(2) The Lord President may appoint as many Appeal Sheriffs under subsection (1) as the 

Lord President considers necessary for the purposes of the Sheriff Appeal Court. 

(3) A person may be appointed under subsection (1) only if the individual has held office as 

a sheriff for at least 5 years. 10 

(4) The appointment of a sheriff as an Appeal Sheriff does not affect the sheriff’s 

appointment as a sheriff and the sheriff may accordingly continue to act in that capacity. 

(5) A person holding office as an Appeal Sheriff under this section ceases to hold that office 

if the person ceases to hold office as a sheriff. 

(6) If a person holding office as an Appeal Sheriff under this section is suspended from the 15 

office of sheriff for any period, the person is also suspended from office as an Appeal 

Sheriff for the same period. 

(7) The Lord President may, with the consent of a majority of the sheriffs principal, remove 

a sheriff from office as an Appeal Sheriff. 

(8) Removal of a sheriff from the office of Appeal Sheriff under subsection (7) does not 20 

affect the sheriff’s appointment as a sheriff. 

 

50 Re-employment of former Appeal Sheriffs 

(1) The Lord President of the Court of Session may appoint a qualifying former Appeal 

Sheriff to act as an Appeal Sheriff during such periods or on such occasions as the Lord 

President may determine. 25 

(2) The Lord President may make such an appointment only if the appointment appears to 

the Lord President to be expedient as a temporary measure in order to facilitate the 

disposal of business in the Sheriff Appeal Court. 

(3) A “qualifying former Appeal Sheriff” is an individual who— 

(a) ceased to hold that office other than by virtue of— 30 

(i) an order under section 25 (as read with sections 48(2) and 49(5)), or 

(ii) removal from office under section 49(7), and 

(b) has not reached the age of 75. 

(4) An individual appointed under subsection (1) is to be treated for all purposes (other than 

for the purposes of section 49) as an Appeal Sheriff and may exercise the jurisdiction 35 

and powers that attach to the office of Appeal Sheriff. 

(5) An individual’s appointment under subsection (1) ceases when the individual reaches 

the age of 75. 

(6) Despite the ending (whether by virtue of subsection (5) or otherwise) of an individual’s 

appointment under subsection (1)— 40 
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(a) the individual may continue to deal with, give judgment in or deal with an 

ancillary matter relating to, a case begun before the individual while acting under 

that appointment, 

(b) so far as necessary for that purpose, and for the purpose of any subsequent 

proceedings arising out of the case or matter, the individual is to be treated as 5 

acting or, as the case may be, having acted under that appointment. 

(7) An individual appointed under subsection (1) is to be paid such remuneration as the 

Scottish Ministers may determine. 

(8) The Scottish Ministers may determine different amounts of remuneration for— 

(a) different individuals so appointed, or 10 

(b) different descriptions of individuals so appointed. 

(9) Remuneration under subsection (7) is to be paid by the Scottish Courts and Tribunals 

Service. 

 

51 Expenses 

(1) The Scottish Courts and Tribunals Service may pay to an Appeal Sheriff such sums as it 15 

may determine in respect of expenses reasonably incurred by the Appeal Sheriff in the 

performance of, or in connection with, the Appeal Sheriff’s duties as such. 

(2) The Scottish Courts and Tribunals Service may— 

(a) determine the circumstances in which such sums may be paid, and 

(b) determine different circumstances for different Appeal Sheriffs. 20 

 

51A Temporary provision 

 Schedule 1A (which makes further provision, for a temporary period, in relation to 

Appeal Sheriffs) has effect. 

 

CHAPTER 3 

ORGANISATION OF BUSINESS 25 

President and Vice President 

52 President and Vice President of the Sheriff Appeal Court 

(1) The Lord President of the Court of Session is to appoint, in accordance with this 

section— 

(a) one of the sheriffs principal to be the President of the Sheriff Appeal Court, and 30 

(b) another sheriff principal to be the Vice President of the Court. 

(2) A sheriff principal holds office as President or Vice President for such period as the 

Lord President may determine. 

(3) The President or Vice President may at any time resign office by giving notice in 

writing to the Lord President. 35 

(4) The Lord President may at any time remove a sheriff principal from office as President 

or Vice President. 
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(5) If a person holding office as President or Vice President is suspended from office as a 

sheriff principal for any period, the person is also suspended from office as President or, 

as the case may be, Vice President for the same period. 

 

53 President and Vice President: incapacity and suspension 

(1) Subsection (2) applies during any period when the President of the Sheriff Appeal 5 

Court— 

(a) is unable (for any reason) to carry out the functions of the office, or 

(b) is suspended from office. 

(2) During such a period— 

(a) the functions of the President are to be carried out instead by the Vice President, 10 

and 

(b) anything that falls to be done in relation to the President falls to be done instead in 

relation to the Vice President.  

(3) Subsection (4) applies during any period when— 

(a) subsection (2) would, but for subsection (4), apply, and 15 

(b) the Vice President of the Sheriff Appeal Court— 

(i) is unable (for any reason) to carry out the functions of the President, or 

(ii) is suspended from office. 

(4) During such a period, subsection (2) does not apply and, instead— 

(a) the functions of the President are to be carried out instead by such sheriff principal 20 

(other than the President or Vice President) as the Lord President of the Court of 

Session may appoint to act in place of the President, and 

(b) anything that falls to be done in relation to the President falls to be done instead in 

relation to that sheriff principal. 

 
Disposal of business 25 

54 President’s responsibility for efficient disposal of business 

(1) The President of the Sheriff Appeal Court is responsible for ensuring the efficient 

disposal of business in the Sheriff Appeal Court. 

(2) The President must make such arrangements as appear necessary or expedient for the 

purpose of carrying out the responsibility imposed by subsection (1). 30 

(3) In particular, the President may provide for the allocation of business among the Appeal 

Sheriffs. 

(4) If, in carrying out the responsibility imposed by subsection (1), the President gives a 

direction of an administrative character to a person specified in subsection (5), the 

person must comply with the direction. 35 

(5) Those persons are— 

(a) an Appeal Sheriff, 

(b) an individual appointed under section 50(1) to act as an Appeal Sheriff,  

1117



28 Courts Reform (Scotland) Bill 

Part 2—The Sheriff Appeal Court 

Chapter 4—Administration 

 

(c) a member of the staff of the Scottish Courts and Tribunals Service. 

(6) This section is subject to section 2(2)(a) and (2A) of the Judiciary and Courts (Scotland) 

Act 2008 (the Head of the Scottish Judiciary’s responsibility for efficient disposal of 

business in the Scottish courts). 

 
Sittings 5 

55 Sittings of the Sheriff Appeal Court 

(1) Sittings of the Sheriff Appeal Court may be held at any place in Scotland designated by 

virtue of this Act for the holding of sheriff courts. 

(2) More than one sitting of the Court may take place at the same time, and at different 

places. 10 

(3) The President of the Sheriff Appeal Court may by order prescribe— 

(a) the number of sittings of the Court that are to be held at each place at which they 

may be held, 

(b) the days on which, and the times at which, those sittings are to be held, and 

(c) the descriptions of business to be disposed of at those sittings. 15 

(4) The President must publish notice of the matters prescribed by an order under 

subsection (3) in such manner as the President thinks appropriate in order to bring those 

matters to the attention of persons having an interest in them. 

(5) Subsection (3) is subject to section 2(2)(a) and (2A) of the Judiciary and Courts 

(Scotland) Act 2008. 20 

 

56 Rehearing of pending case by a larger Court 

(1) Subsection (2) applies where, in relation to any appeal pending before the Sheriff 

Appeal Court— 

(a) the Appeal Sheriff or Appeal Sheriffs constituting the Court consider the appeal to 

be one of particular difficulty or importance, or 25 

(b) where the Court is constituted by more than one Appeal Sheriff, they are equally 

divided on any matter, whether of fact or law. 

(2) The Appeal Sheriff or Appeal Sheriffs may appoint the appeal to be reheard at another 

sitting of the Court constituted by such larger number of Appeal Sheriffs as may be 

necessary for the proper disposal of the appeal. 30 

 

CHAPTER 4 

ADMINISTRATION 

Clerks 

57 Clerk of the Sheriff Appeal Court 

(1) The Scottish Courts and Tribunals Service must appoint a person holding office as a 35 

sheriff clerk also to hold the office of Clerk of the Sheriff Appeal Court. 
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(2) A person’s appointment as Clerk of the Sheriff Appeal Court does not affect the 

person’s appointment as a sheriff clerk. 

(3) A person holding office as Clerk of the Sheriff Appeal Court ceases to hold that office if 

the person ceases to hold office as a sheriff clerk. 

(4) Otherwise, a person’s appointment as Clerk of the Sheriff Appeal court— 5 

(a) lasts for such period, and 

(b) is on such other terms and conditions, 

as the Scottish Courts and Tribunals Service may determine. 

(5) In this section, “sheriff clerk” does not include sheriff clerk depute. 

 

58 Deputy Clerks of the Sheriff Appeal Court 10 

(1) The Scottish Courts and Tribunals Service may appoint individuals to be Deputy Clerks 

of the Sheriff Appeal Court. 

(2) The number of Deputy Clerks is for the Scottish Courts and Tribunals Service to 

determine. 

(3) An individual’s appointment as Deputy Clerk— 15 

(a) lasts for such period, and 

(b) is on such other terms and conditions, 

as the Scottish Courts and Tribunals Service may determine. 

(4) An individual may hold office as a Deputy Clerk of the Sheriff Appeal Court at the same 

time as holding office as clerk, or deputy or assistant clerk, of another court. 20 

 

59 Clerk and Deputy Clerks: further provision 

(1) The Clerk and Deputy Clerks of the Sheriff Appeal Court are also members of staff of 

the Scottish Courts and Tribunals Service. 

(2) Accordingly, a reference in any enactment to the staff of the Scottish Courts and 

Tribunals Service includes, except where the context requires otherwise, a reference to 25 

the Clerk and Deputy Clerks of the Sheriff Appeal Court. 

(3) The Clerk of the Sheriff Appeal Court may, with the consent of the Scottish Courts and 

Tribunals Service, delegate the carrying out of any of the Clerk’s functions to— 

(a) a Deputy Clerk of the Sheriff Appeal Court, or 

(b) any other member of staff of the Scottish Courts and Tribunals Service. 30 

(4) Subsection (5) applies in relation to any period during which— 

(a) the office of Clerk of the Sheriff Appeal Court is vacant, or 

(b) the holder of that office is for any reason unable to carry out the functions of the 

office. 

(5) The Scottish Courts and Tribunals Service may make arrangements for the functions of 35 

the Clerk of the Sheriff Appeal Court to be carried out during the period referred to in 

subsection (4) by— 

(a) a Deputy Clerk of the Sheriff Appeal Court, or 
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(b) any other member of staff of the Scottish Courts and Tribunals Service. 

(6) The Scottish Courts and Tribunals Service may give such instructions to the Clerk of the 

Sheriff Appeal Court, or a person carrying out the Clerk’s functions under subsection 

(5), as it considers necessary for the purposes of this Act; and the Clerk or, as the case 

may be, such person must comply with any such instructions. 5 

 
Records 

60 Records of the Sheriff Appeal Court 

(1) A record of the Sheriff Appeal Court is authenticated by being signed by— 

(a) an Appeal Sheriff, or 

(b) the Clerk of the Court. 10 

(2) A record authenticated in accordance with subsection (1), or a certified copy of such a 

record or of an extract of such a record, is sufficient evidence of the facts recorded in the 

record. 

(2A) The Sheriff Appeal Court may keep (and produce) records in electronic form. 

(2B) For the purposes of this section, a reference to a record or a copy of a record being 15 

signed or, as the case may be, certified, includes a reference to the record or copy being 

authenticated by means of— 

(a) an electronic signature, or  

(b) such other means of authentication as may be specified for that purpose by an act 

of sederunt under section 97(1). 20 

(3) In this section— 

“certified copy” means a copy certified by the Clerk of the Sheriff Appeal Court 

as a true copy, 

“electronic signature” is to be construed in accordance with section 7(2) of the 

Electronic Communications Act 2000, but includes a version of an electronic 25 

signature which is reproduced on a paper document, 

“record” means any interlocutor, decree, minute or other document by which the 

proceedings and decisions of the Sheriff Appeal Court are recorded. 

 

PART 3 

CIVIL PROCEDURE 30 

CHAPTER 1 

SHERIFF COURT 

Civil jury trials 

61 Civil jury trials in an all-Scotland sheriff court 

(1) This section applies in relation to relevant proceedings before a sheriff sitting at an all-35 

Scotland sheriff court. 

(2) If the proceedings are remitted to probation, they must be tried by jury unless— 
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(a) the parties agree otherwise, or 

(b) special cause is shown. 

(3) Facts or circumstances constitute special cause for the purposes of subsection (2)(b) 

only if they would constitute special cause for the purpose of section 9(b) of the Court of 

Session Act 1988 (allowing of proof by Lord Ordinary). 5 

(4) The questions to be put to the jury are to be— 

(a) approved by the sheriff, and 

(b) specified by the sheriff in an interlocutor. 

(5) The jury is to consist of 12 jurors. 

(7) Proceedings which are to be tried by jury under this section are referred to in this 10 

Chapter as “jury proceedings”. 

(8) In this section— 

“all-Scotland sheriff court” means a sheriff court specified in an order under 

section 41(1), 

“relevant proceedings” means proceedings— 15 

(a) of a type specified in an order under section 41(1), and 

(b) which would be a jury action within the meaning of section 11 of the Court 

of Session Act 1988 if the same proceedings were (disregarding section 

39)— 

(i) taken by an action in the Court of Session, and 20 

(ii) remitted to probation there. 

 

62 Selection of the jury 

(1) The jurors for the trial in jury proceedings are to be selected in open court by ballot. 

(2) Each party to the proceedings may challenge the selection of any juror whose name is 

drawn in the ballot. 25 

(3) A party may, under subsection (2), at any time during the selection of jurors— 

(a) challenge the selection of up to 4 jurors without having to give a reason, and 

(b) challenge the selection of any other juror, provided a reason for the challenge is 

stated. 

 

63 Application to allow the jury to view property 30 

(1) A party to jury proceedings may apply to the sheriff to allow the jury to view any 

heritable or moveable property relevant to the proceedings. 

(2) Where an application is made under subsection (1), the sheriff may grant the application 

if the sheriff considers it proper and necessary for the jury to view the property. 

 

64 Discharge or death of juror during trial 35 

(1) In jury proceedings, the sheriff may, in the course of the trial, discharge a member of the 

jury from further service on the jury if satisfied that the juror— 
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(a) is, by reason of illness, unable to continue to serve on the jury, or 

(b) should, for any other reason, be discharged from further service on the jury. 

(2) Subsections (3) and (4) apply where a member of the jury— 

(a) is discharged under subsection (1), or 

(b) dies. 5 

(3) So long as there remain at least 10 members of the jury— 

(a) the remaining members of the jury are in all respects deemed to constitute the jury 

for the purpose of the trial, and 

(b) any verdict returned by the remaining members of the jury, whether unanimous or 

by majority, is to have the same force and effect as if it were a unanimous or, as 10 

the case may be, majority verdict of the whole number of the jury. 

(4) If there remain fewer than 10 members of the jury, the sheriff must— 

(a) discharge the jury, and 

(b) order the proceedings to be tried by another jury.  

 

65 Trial to proceed despite objection to opinion and direction of the sheriff 15 

In jury proceedings, despite any objection being taken in the course of the trial to the 

opinion and direction of the sheriff— 

(a) the trial is to proceed, and 

(b) the jury are to return their verdict and, where necessary, assess damages. 

 

66 Return of verdict 20 

(1) In jury proceedings, the sheriff must, at the end of the sheriff’s charge to the jury, direct 

the jury to select one of their members to speak for them when returning their verdict. 

(2) The jury may at any time return a verdict by a simple majority of their members. 

(3) Subsection (4) applies if the jury— 

(a) have been enclosed for at least 3 hours, and 25 

(b) at the end of that time are unable to agree a verdict or to return a verdict by 

majority. 

(4) The sheriff may— 

(a) discharge the jury without their having returned a verdict, and 

(b) order the proceedings to be tried by another jury. 30 

(5) When the verdict is returned, it is to be— 

(a) declared orally in open court by the juror selected under subsection (1), and 

(b) taken down in writing by the sheriff clerk before the jury is discharged. 

(6) In jury proceedings containing a claim for damages, where the jury return a verdict for 

the pursuer, the jury must also assess the amount of damages. 35 

(7) The verdict of the jury is final so far as relating to the facts found by the jury. 
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(8) Subsection (7) is subject to sections 67 and 69.  

 

67 Application for new trial 

(1) After the jury have returned their verdict in jury proceedings, any party to the 

proceedings may, on any ground specified in subsection (2), apply to the Sheriff Appeal 

Court for a new trial.  5 

(2) The grounds are— 

(a) the sheriff misdirected the jury, 

(b) undue admission or rejection of evidence, 

(c) the verdict is contrary to the evidence, 

(d) damages awarded are excessive or inadequate, 10 

(e) new evidence or information has come to light since the trial, 

(f) any other ground essential to the justice of the case. 

(3) On an application under subsection (1), the Sheriff Appeal Court may grant or refuse a 

new trial. 

(4) Subsection (3) is subject to section 68. 15 

(5) Where the Court grants a new trial— 

(a) the verdict of the jury is set aside, and 

(b) the proceedings are to be tried by another jury. 

(6) Subsection (7) applies where— 

(a) an application is made under subsection (1) on the ground that the verdict is 20 

contrary to the evidence, and 

(b) after hearing the parties, the Sheriff Appeal Court is of the opinion that— 

(i) the ground is established, and 

(ii) it has before it all the relevant evidence that could reasonably be expected 

to be obtained in relation to the proceedings. 25 

(7) The Court may, instead of granting a new trial— 

(a) set aside the verdict of the jury, and 

(b) enter judgment for the party unsuccessful at the trial. 

(8) In a case where the Court is constituted by more than one Appeal Sheriff, the opinion 

referred to in subsection (6)(b) must be the opinion of all of them. 30 

 

68 Restrictions on granting a new trial 

(1) Subsection (2) applies where— 

(a) an application is made under section 67(1) on the ground of undue admission of 

evidence, and 

(b) the Sheriff Appeal Court is of the opinion that exclusion of the evidence in 35 

question could not have led to a different verdict from the one actually returned. 
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(2) The Court must refuse to grant a new trial. 

(3) Subsection (4) applies where— 

(a) an application is made under section 67(1) on the ground of undue rejection of 

documentary evidence, and 

(b) the Sheriff Appeal Court is of the opinion that the documents in question would 5 

not have affected the jury’s verdict. 

(4) The Court must refuse to grant a new trial. 

(5) Subsection (6) applies where— 

(a) an application is made under section 67(1), and 

(b) the Sheriff Appeal Court is of the opinion that— 10 

(i) the only ground for granting a new trial is that damages awarded are 

excessive or inadequate, and 

(ii) a new trial is essential to the justice of the case. 

(6) The Court may grant a new trial restricted to the question of the amount of damages 

only. 15 

(7) On an application under section 67(1), where the Sheriff Appeal Court is constituted by 

more than one Appeal Sheriff— 

(a) the Court may not grant a new trial except in conformity with the opinion of a 

majority of the Appeal Sheriffs hearing the application, and 

(b) in the case of equal division, the Court must refuse to grant a new trial. 20 

 

69 Verdict subject to opinion of the Sheriff Appeal Court 

(1) This section applies in relation to any jury proceedings in which the sheriff has directed 

the jury on any matter. 

(2) A party against whom the verdict of the jury is returned may apply to the Sheriff Appeal 

Court for the verdict instead to be entered in the party’s favour. 25 

(3) On an application under subsection (2), the Court may— 

(a) set aside the verdict and exercise either of the powers in subsections (4) and (6), 

or 

(b) refuse the application. 

(4) Where the Court is of the opinion— 30 

(a) that the sheriff’s direction was erroneous, and 

(b) that the party making the application was entitled to the verdict in whole or in 

part, 

it may direct the verdict to be entered in that party’s favour. 

(5) The Court may direct the verdict to be so entered— 35 

(a) either in whole or in part, and 

(b) either absolutely or on such terms as the Court thinks fit. 
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(6) Where the Court is of the opinion that it is necessary to do so, it may order the 

proceedings to be tried by another jury. 

 
Simple procedure 

70 Simple procedure 

(1) For the purposes of the procedure and practice in civil proceedings in the sheriff court, 5 

there is to be a form of procedure to be known as “simple procedure”. 

(2) Subject to the provisions of this Part, further provision about simple procedure is to be 

made by act of sederunt under section 97. 

(3) The following types of proceedings may only be brought subject to simple procedure 

(and no other types of proceedings may be so brought)— 10 

(a) proceedings for payment of a sum of money not exceeding £5,000, 

(b) actions of multiplepoinding where the value of the fund or property that is the 

subject of the action does not exceed £5,000, 

(c) actions of furthcoming where the value of the arrested fund or subject does not 

exceed £5,000, 15 

(d) actions ad factum praestandum, other than actions in which there is claimed, in 

addition or as an alternative to a decree ad factum praestandum, a decree for 

payment of a sum of money exceeding £5,000, 

(e) proceedings for the recovery of possession of heritable property or moveable 

property, other than proceedings in which there is claimed, in addition or as an 20 

alternative to a decree for such recovery, a decree for payment of a sum of money 

exceeding £5,000. 

(3A) Subsection (3) is subject to sections 75 (transfer of cases to simple procedure), 76 

(transfer of cases from simple procedure) and 79 (transitional provision: summary 

cause). 25 

(4) Subsection (3)(a) is subject to sections 70A and 71. 

(5) The calculation of a sum for the time being mentioned in subsection (3) is to be 

determined in accordance with provision made by the Court of Session by act of 

sederunt. 

(6) An act of sederunt under subsection (5) may make different provision for different 30 

purposes. 

(6A) An act of sederunt under section 97 may make provision for the purposes of this Act for 

determining whether proceedings are of a type mentioned in subsection (3). 

(7) Proceedings that— 

(a) are subject to simple procedure under subsection (3) or by virtue of any other 35 

enactment,  

(b) are brought subject to simple procedure under section 71, or 

(c) are continued subject to simple procedure by virtue of section 75, 

are referred to in this Part as a “simple procedure case”. 

(7A) Subsection (7) is subject to section 76. 40 
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(8) References in subsection (3) to a sum of money is to that amount exclusive of interest 

and expenses. 

(9) The Scottish Ministers may by order substitute for any sum for the time being specified 

in this section a different sum. 

 

70A Proceedings in an all-Scotland sheriff court 5 

(1) Section 70(3), so far as requiring any relevant proceedings to be brought subject to 

simple procedure, does not apply to any such proceedings in an all-Scotland sheriff 

court, and no such proceedings may be brought or continued in such a court subject to 

simple procedure. 

(2) Subsection (1) does not affect the application of section 70(3) in relation to any relevant 10 

proceedings brought in any other sheriff court. 

(3) In this section— 

 “all-Scotland sheriff court” means a sheriff court specified in an order under 

section 41(1), 

 “relevant proceedings” means proceedings of a type mentioned in section 70(3)(a) 15 

so far as they are also of a type specified in an order under section 41(1). 

 

71 Proceedings for aliment of small amounts under simple procedure 

(1) Subsection (2) applies to a claim for aliment only (whether or not expenses are also 

sought) under section 2 of the Family Law (Scotland) Act 1985 (actions for aliment). 

(2) The claim may be brought subject to simple procedure if the aliment claimed does not 20 

exceed— 

(a) in respect of a child under the age of 18 years, the sum of £100 per week, and 

(b) in any other case, the sum of £200 per week. 

(3) A provision such as is mentioned in subsection (4) does not apply in relation to a claim 

brought subject to simple procedure under subsection (2). 25 

(4) The provision referred to in subsection (3) is provision in any enactment— 

(a) limiting the jurisdiction of a sheriff in a simple procedure case by reference to any 

amount, or 

(b) limiting the period for which a decree granted by a sheriff is to have effect. 

(5) The Scottish Ministers may by order substitute for any sum for the time being 30 

mentioned in subsection (2) a different sum. 

 

72 Rule-making: matters to be taken into consideration 

The power to make provision relating to simple procedure by act of sederunt under 

section 97 is to be exercised so far as possible with a view to ensuring that the sheriff 

before whom a simple procedure case is conducted— 35 

(a) is able to identify the issues in dispute, 

(b) may facilitate negotiation between or among the parties with a view to securing a 

settlement, 
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(c) may otherwise assist the parties in reaching a settlement, 

(d) can adopt a procedure that is appropriate to and takes account of the particular 

circumstances of the case. 

 

73 Service of documents 

(1) An act of sederunt under section 97 may permit a party to a simple procedure case, in 5 

such circumstances as may be specified in the act, to require the sheriff clerk to effect 

service of any document relating to the case on behalf of the party. 

(2) In subsection (1)— 

(a) the reference to a party to a simple procedure case includes a reference to a 

description of such a party as may be specified in an act of sederunt mentioned in 10 

that subsection, 

(b) the reference to any document relating to the case includes a reference to a 

description of any such document as may be so specified. 

 

74 Evidence in simple procedure cases 

(1) Any enactment or rule of law that prevents evidence being led on grounds of 15 

admissibility before a court of law does not apply in simple procedure cases. 

(2) The evidence, if any, given in simple procedure cases is not to be recorded. 

 

75 Transfer of cases to simple procedure 

(1) This section applies to any civil proceedings in the sheriff court that are being conducted 

otherwise than as a simple procedure case. 20 

(2) The parties to the proceedings may, at any stage, make a joint application for the 

proceedings to continue subject to simple procedure if the proceedings are of a type that, 

if brought at the time when the application is made— 

(a) would or could be brought subject to simple procedure by virtue of any 

enactment, or 25 

(b) would or could be so brought but for the fact that a financial limit specified in 

section 70(3) or 71(2) is exceeded. 

(3) Where such a joint application is made, the sheriff must direct that the proceedings are 

to continue subject to simple procedure for all purposes (including appeal). 

 

75A Proceedings in an all-Scotland sheriff court: transfer to simple procedure 30 

(1) This section applies to any relevant proceedings in an all-Scotland sheriff court. 

(2) A party to the proceedings may, at any stage, make an application for the proceedings to 

continue subject to simple procedure in another sheriff court. 

(3) Where such an application is made, the sheriff may, on special cause shown— 

(a) direct that the proceedings are to continue subject to simple procedure for all 35 

purposes (including appeal), and 

1127



38 Courts Reform (Scotland) Bill 

Part 3—Civil procedure 

Chapter 1—Sheriff court 

 

(b) make an order transferring the proceedings to another sheriff court having 

jurisdiction in relation to the proceedings. 

(4) Where a sheriff makes a direction under section 75(3) in relation to proceedings to 

which this section applies, the sheriff must make an order transferring the proceedings to 

another sheriff court having jurisdiction in relation to the proceedings. 5 

(5) In this section, “all-Scotland sheriff court” and “relevant proceedings” have the same 

meanings as in section 70A. 

 

76 Transfer of cases from simple procedure 

(1) A party to a simple procedure case may, at any stage, make an application for the case 

not to proceed subject to simple procedure. 10 

(2) Where such an application is made, the sheriff may direct that the proceedings are no 

longer subject to simple procedure. 

(3) Where a direction is made under subsection (2), the proceedings are to continue for all 

purposes (including appeal) subject to such procedure as would have been applicable to 

them had they not been subject to simple procedure. 15 

 

77 Expenses in simple procedure cases 

(1) The Scottish Ministers may by order provide that— 

(a) in such category of simple procedure cases as may be prescribed in the order, no 

award of expenses may be made, 

(b) in such other category of simple procedure cases as may be so prescribed, any 20 

expenses awarded may not exceed such sum as may be so prescribed.  

(2) The categories of simple procedure cases mentioned in subsection (1) may be prescribed 

by reference to— 

(a) the value of the claim in the cases, 

(b) the subject matter of the claim in the cases. 25 

(3) Categories may be prescribed subject to specified exceptions. 

(4) An order under subsection (1) does not apply— 

(a) to simple procedure cases such as those mentioned in subsection (5), 

(b) in relation to an appeal to the Sheriff Appeal Court from any decision in a simple 

procedure case, or  30 

(c) to a simple procedure case in respect of which a direction under subsection (7) is 

made. 

(5) The simple procedure cases referred to in subsection (4)(a) are those in which— 

(a) the defender— 

(i) has not stated a defence, 35 

(ii) having stated a defence, has not proceeded with it, or 

(iii) having stated and proceeded with a defence, has not acted in good faith as 

to its merits, or 
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(b) a party to the case has behaved unreasonably in relation to the case. 

(6) Subsection (7) applies where the sheriff in a simple procedure case is of the opinion that 

a difficult question of law, or a question of fact of exceptional complexity, is involved. 

(7) The sheriff may, at any stage, on the application of any party to the case, direct that an 

order under subsection (1) is not to apply in relation to the case. 5 

 

78 Appeals from simple procedure cases 

(1) An appeal may be taken to the Sheriff Appeal Court under section 104 on a point of law 

only against a decision of the sheriff constituting final judgment in a simple procedure 

case. 

(2) Any other decision of the sheriff in such a case is not subject to review. 10 

 

79 Transitional provision: summary causes 

(1) Any reference, however expressed, in a pre-commencement enactment to proceedings 

being subject to summary cause procedure is, on and after the coming into force of this 

section, to be construed as a reference to proceedings being subject to simple procedure. 

(2) Accordingly, any reference to proceedings being taken by way of summary cause is to 15 

be construed as a reference to proceedings being subject to simple procedure. 

(3) In subsection (1), “pre-commencement enactment” means any enactment passed or 

made before this section comes into force. 

 
Interdicts and other orders: effect outside sheriffdom 

80 Interdicts having effect in more than one sheriffdom 20 

(1) A sheriff has competence to grant an interdict having effect in relation to conduct at 

places outside the sheriff’s sheriffdom as well as at places within the sheriff’s 

sheriffdom. 

(2) In this section, “interdict” includes “interim interdict”. 

 

81 Proceedings for breach of an extended interdict 25 

(1) In this section, “extended interdict” means an interdict granted by a sheriff, by virtue of 

section 80(1), having effect in relation to conduct at places outside the sheriff’s 

sheriffdom. 

(2) Proceedings for breach of an extended interdict may be brought before a sheriff of the 

sheriffdom— 30 

(a) in which the defender is domiciled, 

(b) in which the interdict was granted, 

(c) in which the alleged breach occurred. 

(3) A sheriff before whom proceedings for breach of an extended interdict are brought may 

make an order transferring the proceedings to a sheriff of another sheriffdom (whether 35 

or not one mentioned in subsection (2)) if satisfied that it would be more appropriate for 

the proceedings to be dealt with by a sheriff of the other sheriffdom.  
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(4) A sheriff may make an order under subsection (3)— 

(a) on the application of a party to the proceedings, or 

(b) on the sheriff’s own initiative. 

(5) Where an order is made under subsection (3), a sheriff of the sheriffdom to whom the 

proceedings are to be transferred has jurisdiction and competence to consider and 5 

determine the proceedings. 

(6) This section does not affect any power that a sheriff has to decline jurisdiction in any 

case. 

 

82 Power to enable sheriff to make orders having effect outside sheriffdom 

(1) In this section, “relevant order” means an order— 10 

(a) which a sheriff has competence and jurisdiction to make in civil proceedings, but 

(b) which, apart from this section, the sheriff could make only so as to have effect or 

be enforceable within the sheriff’s sheriffdom. 

(2) The Scottish Ministers may by order provide for a sheriff to have competence to make 

relevant orders having effect (and being capable of being enforced) outside the sheriff’s 15 

sheriffdom as well as within that sheriffdom (referred to in this section as “extended 

competence”). 

(3) An order under subsection (2) may— 

(a) make provision in relation to all relevant orders or in relation only to specified 

categories or descriptions of relevant order, 20 

(b) make different provision in relation to different categories or descriptions of 

relevant order, 

(c) provide for a sheriff to have extended competence only— 

(i) in such circumstances, 

(ii) in relation to such civil proceedings, or 25 

(iii) subject to such conditions, 

as are specified in the order, 

(d) make provision about jurisdiction in relation to proceedings for relevant orders, 

(e) make provision for the transfer of proceedings for relevant orders between 

different sheriffdoms, 30 

(f) make provision about the enforcement of orders made in the exercise of extended 

competence (including provision about jurisdiction in relation to enforcement 

proceedings). 

(4) Subsection (3) does not affect the generality of section 122(1). 

(5) In subsection (1), “order”— 35 

(a) includes “interim order”, but 

(b) does not include an interdict or an interim interdict. 
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Execution of deeds relating to heritage 

83 Power of sheriff to order sheriff clerk to execute deed relating to heritage 

(1) This section applies where— 

(a) an action relating to heritable property is before a sheriff, or 

(b) it appears to a sheriff that an order under this section is necessary to implement a 5 

decree of a sheriff relating to heritable property. 

(2) The sheriff may make an order such as is mentioned in subsection (4)— 

(a) on an application by the grantee of any deed relating to the heritable property, and 

(b) if satisfied as to the matters mentioned in subsection (3). 

(3) The matters are that the grantor of any deed relating to the heritable property— 10 

(a) cannot be found,  

(b) refuses to execute the deed, 

(c) is unable, or otherwise fails, to execute the deed. 

(4) The order is one— 

(a) dispensing with the execution of the deed by the grantor, and  15 

(b) directing the sheriff clerk to execute the deed. 

(5) A deed executed by the sheriff clerk in accordance with a direction in an order under 

this section has the same force and effect as if it had been executed by the grantor. 

(6) In this section— 

“grantor”, in relation to a deed relating to the heritable property, means a person 20 

who is under an obligation to execute the deed, 

“grantee” means the person to whom that obligation is owed. 

 
Interim orders 

84 Interim orders 

(1) A sheriff may, on the application of a party to any civil proceedings before the sheriff, 25 

make— 

(a) such interim order as the sheriff thinks fit in relation to— 

(i) the possession of any heritable or movable property to which the 

proceedings relate, 

(ii) the subject matter of the proceedings, 30 

(b) an interim order ad factum praestandum. 

(2) Subsection (1) does not apply in relation to proceedings under the Children’s Hearings 

(Scotland) Act 2011. 
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CHAPTER 2 

COURT OF SESSION 

85 Judicial review 

After section 27 of the Court of Session Act 1988, insert— 

“Applications to the supervisory jurisdiction of the Court 5 

27A Time limits 

(1) An application to the supervisory jurisdiction of the Court must be made before 

the end of— 

(a) the period of 3 months beginning with the date on which the grounds 

giving rise to the application first arise, or 10 

(b) such longer period as the Court considers equitable having regard to all 

the circumstances. 

(2) Subsection (1) does not apply to an application to the supervisory jurisdiction 

of the Court which, by virtue of any enactment, is to be made before the end of 

a period ending before the period of 3 months mentioned in that subsection 15 

(however that first-ending period may be expressed). 

 

27B Requirement for permission 

(1) No proceedings may be taken in respect of an application to the supervisory 

jurisdiction of the Court unless the Court has granted permission for the 

application to proceed. 20 

(2) Subject to subsection (3), the Court may grant permission under subsection (1) 

for an application to proceed only if it is satisfied that— 

(a) the applicant can demonstrate a sufficient interest in the subject matter of 

the application, and 

(b) the application has a real prospect of success. 25 

(3) Where the application relates to a decision of the Upper Tribunal for Scotland 

in an appeal from the First-tier Tribunal for Scotland under section 46 of the 

Tribunals (Scotland) Act 2014, the Court may grant permission under 

subsection (1) for the application to proceed only if it is satisfied that— 

(a) the applicant can demonstrate a sufficient interest in the subject matter of 30 

the application, 

(b) the application has a real prospect of success, and 

(c) either— 

(i) the application would raise an important point of principle or 

practice, or 35 

(ii) there is some other compelling reason for allowing the application 

to proceed. 

(4) The Court may grant permission under subsection (1) for an application to 

proceed— 

(a) subject to such conditions as the Court thinks fit, 40 
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(b) only on such of the grounds specified in the application as the Court 

thinks fit. 

(5) The Court may decide whether or not to grant permission without an oral 

hearing having been held. 

 

27C Oral hearings where permission refused, etc. 5 

(1) Subsection (2) applies where, in relation to an application to the supervisory 

jurisdiction of the Court— 

(a) the Court— 

(i) refuses permission under subsection 27B(1) for the application to 

proceed, or 10 

(ii) grants permission for the application to proceed subject to 

conditions or only on particular grounds, and 

(b) the Court decides to refuse permission, or grant permission as mentioned 

in paragraph (a)(ii), without an oral hearing having been held. 

(2) The person making the application may, within the period of 7 days beginning 15 

with the day on which that decision is made, request a review of the decision at 

an oral hearing. 

(3) A request under subsection (2) must be considered by a different Lord 

Ordinary from the one who refused permission or granted permission as 

mentioned in subsection (1)(a)(ii). 20 

(4) Where a request under subsection (2) is granted, the oral hearing must be 

conducted before a different Lord Ordinary from the one who refused or so 

granted permission. 

(5) At a review following a request under subsection (2), the Court must consider 

whether to grant permission for the application to proceed; and subsections (2), 25 

(3) and (4) of section 27B apply for that purpose. 

(6) Section 28 does not apply— 

(a) where subsection (2) applies, or 

(b) in relation to the refusal of a request made under subsection (2). 

 

27D Appeals following oral hearings 30 

(1) Subsection (2) applies where, after an oral hearing to determine whether or not 

to grant permission for an application to the supervisory jurisdiction of the 

Court to proceed, the Court— 

(a) refuses permission for the application to proceed, or 

(b) grants permission for the application to proceed subject to conditions or 35 

only on particular grounds. 

(2) The person making the application may, within the period of 7 days beginning 

with the day on which the Court makes its decision, appeal under this section 

to the Inner House (but may not appeal under any other provision of this Act). 
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(3) In an appeal under subsection (2), the Inner House must consider whether to 

grant permission for the application to proceed; and subsections (2), (3) and (4) 

of section 27B apply for that purpose. 

(4) In subsection (1), the reference to an oral hearing is to an oral hearing whether 

following a request under section 27C(2) or otherwise.”. 5 

 

86 Interim orders 

In section 47 of the Court of Session Act 1988 (interim interdict and other interim 

orders), after subsection (2) insert— 

“(2A) The power under subsection (2) to make an order includes, in particular, power 

to make an order ad factum praestandum (including an interim order).”. 10 

 

87 Warrants for ejection 

After section 47 of the Court of Session Act 1988, insert— 

“47A Power to grant warrant for ejection 

 In any proceedings where the Court has competence to grant a decree of 

removing, it also has competence to grant a warrant for ejection.”. 15 

 

CHAPTER 3 

REMIT OF CASES BETWEEN COURTS 

88 Remit of cases to the Court of Session 

(1) Subsection (2) applies to any civil proceedings before a sheriff that are— 

(a) proceedings that the Court of Session also has competence and jurisdiction to deal 20 

with, 

(b) not proceedings to which section 39 applies, and 

(c) not subject to simple procedure. 

(2) On the application of any of the parties to the proceedings, the sheriff may, at any stage, 

remit the proceedings to the Court of Session if the sheriff considers that the importance 25 

or difficulty of the proceedings makes it appropriate to do so. 

(3) Subsection (4) applies to any civil proceedings before a sheriff that are— 

(a) proceedings to which section 39 applies,  

(b) proceedings that the Court of Session would (but for that section) also have 

competence and jurisdiction to deal with, and 30 

(c) not subject to simple procedure. 

(4) On the application of any of the parties to the proceedings, the sheriff may, at any stage, 

request the Court of Session to allow the proceedings to be remitted to that Court if the 

sheriff considers that the importance or difficulty of the proceedings makes it 

appropriate to do so. 35 

(5) On receiving a request under subsection (4), the Court of Session may, on cause shown, 

allow the proceedings to be remitted to the Court. 
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(7) If the Court of Session allows the proceedings to be remitted to that Court, the sheriff is 

to remit the proceedings to that Court. 

(8) Where the proceedings are remitted to the Court of Session under subsection (7), the 

proceedings may be dealt with and disposed of by that Court despite section 39(2).  

 

89 Remit of cases from the Court of Session 5 

(1) Subsection (2) applies to any proceedings in the Court of Session if— 

(a) they are proceedings that a sheriff also has competence and jurisdiction to deal 

with, 

(b) they would be proceedings to which section 39 applies but for the fact that 

subsection (1)(b)(ii) of that section is not satisfied, and 10 

(c) the Court considers, at any stage, that it is unlikely that the aggregate total value 

of all the orders of value granted in the proceedings, exclusive of interest and 

expenses, will be greater than the sum specified in that subsection. 

(2) The Court must remit the proceedings to an appropriate sheriff, unless the Court 

considers, on cause shown, that the proceedings should remain in the Court of Session. 15 

(3) In considering the matter in subsection (1)(c), the Court is to assume— 

(a) that liability for the order sought is established, and 

(b) that there will, where appropriate, be no deduction for contributory negligence. 

(4) Subsection (5) applies to any proceedings in the Court of Session if— 

(a) they are proceedings that a sheriff also has competence and jurisdiction to deal 20 

with, but 

(b) are not proceedings to which paragraph (b) or (c) of subsection (1) applies. 

(5) The Court may, at any stage, remit the proceedings to an appropriate sheriff if the Court 

considers that the nature of the proceedings makes it appropriate to do so. 

(6) The Court may remit proceedings under subsection (2) or (5)— 25 

(a) on the application of any party to the proceedings, or 

(b) on its own initiative. 

(8) In this section, “an appropriate sheriff” means, in relation to proceedings remitted from 

the Court of Session under this section, a sheriff having competence and jurisdiction to 

deal with the proceedings sitting at such sheriff court as the Court may, at the time of the 30 

remit, specify. 

 

90 Remit of cases to the Scottish Land Court 

(1) Subsection (2) applies to any proceedings before a sheriff where the matter to which the 

proceedings relate could competently be determined by the Scottish Land Court under— 

(a) the Agricultural Holdings (Scotland) Act 1991, or 35 

(b) the Agricultural Holdings (Scotland) Act 2003. 

(2) The sheriff may, at any stage, remit the proceedings to the Scottish Land Court if the 

sheriff considers that it is appropriate to do so. 
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(3) The sheriff may remit proceedings under subsection (2)— 

(a) on the application of any party to the proceedings, or 

(b) on the sheriff’s own initiative. 

(4) A decision of the sheriff to remit, or not to remit, the proceedings under subsection (2) is 

final and no appeal may be taken against it. 5 

 

CHAPTER 4 

LAY REPRESENTATION FOR NON-NATURAL PERSONS 

91 Key defined terms 

(1) This section applies for the purposes of the interpretation of this Chapter. 

(2) “Non-natural person” means— 10 

(a) a company (whether incorporated in the United Kingdom or elsewhere), 

(b) a limited liability partnership, 

(c) any other partnership, 

(d) an unincorporated association of persons. 

(3) “Lay representative” means an individual who is not a legal representative. 15 

(4) “Legal representative” means— 

(a) a solicitor, 

(b) an advocate, or 

(c) a person having a right to conduct litigation, or a right of audience, by virtue of 

section 27 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990. 20 

(5) An individual holds a relevant position with a non-natural person if the individual— 

(a) in the case of a company, is a director or secretary of the company, 

(b) in the case of a limited liability partnership, is a member of the partnership, 

(c) in the case of any other partnership, is a partner in the partnership, 

(d) in the case of an unincorporated association, is a member or office holder of the 25 

association. 

(6) For the purposes of section 92, an individual also holds a relevant position with a non-

natural person if the individual is an employee of the non-natural person. 

(7) References to conducting proceedings are references to exercising, in relation to the 

proceedings, a function or right (including a right of audience) that a legal representative 30 

could exercise in the proceedings. 

 

92 Lay representation in simple procedure cases 

(1) This section applies in any simple procedure case to which a non-natural person is a 

party. 

(2) A lay representative may conduct proceedings in the case on behalf of the non-natural 35 

person if— 
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(a) the lay representative holds a relevant position with the non-natural person, 

(b) the responsibilities of the lay representative in that position do not consist wholly 

or mainly of conducting legal proceedings on behalf of the non-natural person or 

another person, 

(c) the lay representative is authorised by the non-natural person to conduct the 5 

proceedings, 

(d) the lay representative does not have a personal interest in the subject matter of the 

proceedings, and 

(e) the lay representative is not the subject of an order such as is mentioned in section 

94(2)(f). 10 

(3) In subsection (2)(d), “personal interest” means an interest other than one that anyone 

holding the position that the lay representative holds with the non-natural person would 

have. 

(4) Subsection (2) is subject to provision made by an act of sederunt under section 94. 

 

93 Lay representation in other proceedings 15 

(1) This section applies in civil proceedings (other than a simple procedure case) to which a 

non-natural person is a party. 

(2) A lay representative may, if the court grants permission, conduct the proceedings on 

behalf of the non-natural person. 

(3) The court may grant permission if satisfied that— 20 

(a) the non-natural person is unable to pay for the services of a legal representative to 

conduct the proceedings, 

(b) the lay representative is a suitable person to conduct the proceedings, and 

(c) it is in the interests of justice to grant permission. 

(4) For the purposes of subsection (3)(b), a lay representative is a suitable person to conduct 25 

the proceedings if— 

(a) the lay representative holds a relevant position with the non-natural person, 

(b) the responsibilities of the lay representative in that position do not consist wholly 

or mainly of conducting legal proceedings on behalf of the non-natural person or 

another person, 30 

(c) the lay representative is authorised by the non-natural person to conduct the 

proceedings, 

(d) the lay representative does not have a personal interest in the subject matter of the 

proceedings, and 

(e) the lay representative is not the subject of an order such as is mentioned in section 35 

94(2)(f). 

(5) In subsection (4)(d), “personal interest” means an interest other than one that anyone 

holding the position that the lay representative holds with the non-natural person would 

have. 
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(6) For the purposes of subsection (3)(c), in deciding whether it is in the interests of justice 

to grant permission, the court must have regard, in particular, to— 

(a) the non-natural person’s prospects of success in the proceedings, and 

(b) the likely complexity of the proceedings. 

(7) Subsection (2) is subject to provision made by an act of sederunt under section 94. 5 

(8) In this section— 

“civil proceedings” means civil proceedings in— 

(a) the Court of Session, 

(b) the Sheriff Appeal Court, or 

(c) the sheriff court, 10 

“the court”, in the case of proceedings in the sheriff court, means the sheriff. 

 

94 Lay representation: supplementary provision 

(1) The Court of Session may, by act of sederunt, make further provision about— 

(a) the granting of permission under section 93, and 

(b) the conduct of proceedings by lay representatives by virtue of this Chapter. 15 

(2) Provision under subsection (1) may include, in particular, provision— 

(a) about the procedure to be followed in considering applications for permission 

under section 93 (including provision for applications to be considered in 

chambers and without hearing the parties), 

(b) regulating the conduct of lay representatives in exercising a function or right by 20 

virtue of this Chapter, 

(c) about the authorisation of lay representatives for the purposes of this Chapter, 

(d) imposing conditions on the exercise by lay representatives of a function or right 

by virtue of this Chapter or enabling the court to impose such conditions in 

particular cases, 25 

(e) enabling the court, in particular cases, to withdraw a lay representative’s right to 

exercise a function or right by virtue of this Chapter if the representative 

contravenes provision made by virtue of the act of sederunt, 

(f) enabling the court to make an order preventing a lay representative from 

conducting any proceedings before any court on behalf of non-natural persons,  30 

(g) enabling the court, in awarding expenses against a non-natural person in any case, 

to find a lay representative jointly and severally liable for the expenses. 

(3) An act of sederunt under subsection (1) may make different provision for different 

purposes. 

(4) In this section, “the court”, in the case of proceedings in the sheriff court, means the 35 

sheriff. 
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CHAPTER 5 

JURY SERVICE 

95 Jury service 

(1) The Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 is amended in 

accordance with this section. 5 

(2) In section 1 (qualification of jurors)— 

(a) in subsection (1)— 

(i) the words “to subsections (2) and (3) below and” are repealed, and 

(ii) for paragraph (b) substitute— 

“(b) is not less than 18 years of age;”. 10 

(b) subsections (1A), (2) and (3) are repealed, 

(c) in subsection (5), the words “under subsection (2) or (3) above or” are repealed. 

(3) In section 1A (excusal of jurors in relation to criminal proceedings)— 

(a) in each of subsections (1), (2) and (3), the words “in relation to criminal 

proceedings” are repealed, 15 

(b) in subsection (3), for “(a)(iii)” substitute “(ab)”, 

(c) the title of the section becomes “Excusal of jurors as of right”. 

(4) In Part III of Schedule 1 (persons excusable from jury service as of right), in Group F, 

for paragraphs (a) and (aa) substitute— 

“(a) persons who have served as a juror in the period of 5 years ending with 20 

the date on which the person is cited first to attend; 

(aa) persons who have attended for jury service, but have not served as a 

juror, in the period of 2 years ending with the date on which the person is 

cited first to attend; 

(ab) persons who have attained the age of 71;”.   25 

 

CHAPTER 7 

VEXATIOUS PROCEEDINGS 

100 Vexatious litigation orders 

(1) The Inner House may, on the application of the Lord Advocate, make a vexatious 

litigation order in relation to a person (a “vexatious litigant”). 30 

(2) A vexatious litigation order is an order which has either or both of the following 

effects— 

(a) the vexatious litigant may institute civil proceedings only with the permission of a 

judge of the Outer House, 

(b) the vexatious litigant may take a specified step in specified ongoing civil 35 

proceedings only with such permission. 

(3) In subsection (2)(b)— 
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(a) “specified ongoing civil proceedings” means civil proceedings which— 

(i) were instituted by the vexatious litigant before the order was made, and 

(ii) are specified in the order, 

(b) “specified step” means a step specified in the order. 

(4) A vexatious litigation order has effect— 5 

(a) during such period as is specified in the order, or 

(b) if no period is so specified, indefinitely. 

(5) In this section and section 101— 

(a) “the Inner House” means the Inner House of the Court of Session, 

(b) “the Outer House” means the Outer House of the Court of Session, 10 

(c) “vexatious litigant” means, in relation to a vexatious litigation order, the person to 

whom the order relates, 

(d) “vexatious litigation order” means an order made under subsection (1). 

 

101 Vexatious litigation orders: further provision 

(1) The Inner House may make a vexatious litigation order in relation to a person only if 15 

satisfied that the person has habitually and persistently, without any reasonable ground 

for doing so— 

(a) instituted vexatious civil proceedings, or 

(b) made vexatious applications to the court in the course of civil proceedings 

(whether or not instituted by the person). 20 

(2) For the purpose of subsection (1), it does not matter whether the proceedings— 

(a) were instituted in Scotland or elsewhere, 

(b) involved the same parties or different parties. 

(3) A copy of a vexatious litigation order must be published in the Edinburgh Gazette. 

(4) A judge of the Outer House may grant permission to a vexatious litigant to institute civil 25 

proceedings or, as the case may be, to take a step in such proceedings only if satisfied 

that there is a reasonable ground for the proceedings or the taking of the step. 

(5) The decision of the judge to refuse to grant permission under subsection (4) is final. 

(6) Subsection (7) applies in relation to civil proceedings instituted in any court by a 

vexatious litigant before the Inner House makes a vexatious litigation order in relation to 30 

the vexatious litigant. 

(7) The court may— 

(a) make such order as it sees fit in consequence of the vexatious litigation order, 

(b) make an order disposing of the proceedings if it is satisfied that there is no 

reasonable ground for the proceedings. 35 

(8) In subsection (7), “the court” means— 

(a) the court which is dealing with the proceedings, 
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(b) in the case of proceedings in the sheriff court, the sheriff. 

 

102 Power to make orders in relation to vexatious behaviour 

(1) The Scottish Ministers may by regulations confer on the Court of Session, a sheriff or 

the Sheriff Appeal Court the power to make an order of a kind mentioned in subsection 

(2) in relation to a person who has behaved in a vexatious manner in civil proceedings 5 

before the Court of Session, sheriff or, as the case may be, Sheriff Appeal Court. 

(2) The order referred to in subsection (1) is an order that the person may do any of the 

following only with the permission of a court or a judge of any court— 

(a) take such a step in those proceedings as is specified in the order, 

(b) take such a step as is so specified in such other civil proceedings (whether or not 10 

those proceedings are before the Court of Session, sheriff or, as the case may be, 

Sheriff Appeal Court) as are so specified, 

(c) institute civil proceedings in such a court as is so specified. 

(3) For the purpose of subsection (1), a person behaves in a vexatious manner in civil 

proceedings if the person— 15 

(a) institutes the proceedings and they are vexatious, or 

(b) makes a vexatious application in the course of the proceedings (whether or not 

they were instituted by the person). 

(4) Regulations under subsection (1) may include provision for— 

(a) an order to be made on the application of a party to the proceedings or on the 20 

Court’s or, as the case may be, sheriff’s own initiative, 

(b) circumstances in which the Court or sheriff may make an order, and the 

requirements as to permission which may be imposed in an order in those 

circumstances,  

(c) the factors which the Court or sheriff may take into account in deciding whether 25 

to make an order (including the person’s behaviour in other civil proceedings, 

whether in Scotland or elsewhere), 

(d) the courts in relation to which an order may have effect, 

(e) the maximum period for which an order may have effect, 

(f) the effect of an order in any other respects. 30 

(5) The Scottish Ministers must consult the Lord President of the Court of Session before 

making regulations under subsection (1). 

(6) Regulations under subsection (1)— 

(a) are subject to the negative procedure, 

(b) may make different provision for different purposes, 35 

(c) may make incidental, supplemental, consequential, transitional, transitory or 

saving provision. 
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PART 3A 

PROCEDURE AND FEES 

Procedure 

96 Power to regulate procedure etc. in the Court of Session 

(1) The Court of Session may by act of sederunt make provision for or about— 5 

(a) the procedure and practice to be followed in proceedings in the Court, 

(b) any matter incidental or ancillary to such proceedings. 

(2) Without limiting that generality, the power in subsection (1) includes power to make 

provision for or about— 

(a) execution or diligence following on such proceedings, 10 

(b) avoiding the need for, or mitigating the length and complexity of, such 

proceedings, including— 

(i) encouraging settlement of disputes and the use of alternative dispute 

resolution procedures, 

(ii) action to be taken before such proceedings are brought by persons who will 15 

be party to the proceedings, 

(c) other aspects of the conduct and management of such proceedings, including the 

use of technology, 

(d) simplifying the language used in connection with such proceedings or matters 

incidental or ancillary to them, 20 

(e) the form of any document to be used in connection with such proceedings, matters 

incidental or ancillary to them or matters specified in this subsection, 

(f) appeals against a decision of the Court, 

(g) applications that may be made to the Court, 

(h) time limits in relation to proceedings mentioned in subsection (1), matters 25 

incidental or ancillary to them or matters specified in this subsection, 

(i) the steps that the Court may take where there has been an abuse of process by a 

party to such proceedings, 

(j) expenses that may be awarded to parties to such proceedings, 

(k) other payments such parties may be required to make in respect of their conduct 30 

relating to such proceedings, 

(l) the payment, investment or application of any sum of money awarded in such 

proceedings to or in respect of a person under a legal disability, 

(m) the representation of parties to such proceedings, and others, including 

representation by persons who— 35 

(i) are neither solicitors nor advocates, or 

(ii) do not have the right to conduct litigation, or a right of audience, by virtue 

of section 27 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 

1990, 
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(n) the functions and rights of persons appointed by the Court in connection with such 

proceedings, 

(o) witnesses and evidence, including modifying the rules of evidence as they apply 

to such proceedings, 

(p) the quorum for a Division of the Inner House considering purely procedural 5 

matters and, in the case of an extra Division, as to which judge is to preside and to 

sign any judgment or interlocutor pronounced by the extra Division, 

(q) such other matters as the Court thinks necessary or appropriate for the purposes of 

carrying out or giving effect to the provisions of any enactment (including this 

Act) relating to such proceedings or matters incidental or ancillary to them. 10 

(3) An act of sederunt under subsection (1) may make— 

(a) incidental, supplemental, consequential, transitional, transitory or saving 

provision,  

(b) provision amending, repealing or revoking any enactment (whether passed or 

made before or after this section comes into force) relating to matters with respect 15 

to which an act of sederunt may be made, 

(c) different provision for different purposes. 

(4) This section is without prejudice to— 

(a) any enactment that enables the Court to make rules (by act of sederunt or 

otherwise) regulating the practice and procedure to be followed in proceedings to 20 

which this section applies, or 

(b) the inherent powers of the Court. 

 

97 Power to regulate procedure etc. in the sheriff court and the Sheriff Appeal Court 

(1) The Court of Session may by act of sederunt make provision for or about— 

(a) the procedure and practice to be followed in civil proceedings in the sheriff court 25 

or in the Sheriff Appeal Court, 

(b) any matter incidental or ancillary to such proceedings. 

(2) Without limiting that generality, the power in subsection (1) includes power to make 

provision for or about— 

(a) execution or diligence following on such proceedings, 30 

(b) avoiding the need for, or mitigating the length and complexity of, such 

proceedings, including— 

(i) encouraging settlement of disputes and the use of alternative dispute 

resolution procedures, 

(ii) action to be taken before such proceedings are brought by persons who will 35 

be party to the proceedings, 

(c) other aspects of the conduct and management of such proceedings, including the 

use of technology, 

(d) simplifying the language used in connection with such proceedings or matters 

incidental or ancillary to them, 40 
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(e) the form of any document to be used in connection with such proceedings, matters 

incidental or ancillary to them or matters specified in this subsection, 

(f) appeals against a decision of a sheriff or the Sheriff Appeal Court, 

(g) applications that may be made to a sheriff or the Sheriff Appeal Court, 

(h) time limits in relation to proceedings mentioned in subsection (1), matters 5 

incidental or ancillary to them or matters specified in this subsection, 

(i) the steps that a sheriff or the Sheriff Appeal Court may take where there has been 

an abuse of process by a party to such proceedings, 

(j) expenses that may be awarded to parties to such proceedings, 

(k) other payments such parties may be required to make in respect of their conduct 10 

relating to such proceedings, 

(l) the payment, investment or application of any sum of money awarded in such 

proceedings to or in respect of a person under a legal disability, 

(m) the representation of parties to such proceedings, and others, including 

representation by persons who— 15 

(i) are neither solicitors nor advocates, or 

(ii) do not have the right to conduct litigation, or a right of audience, by virtue 

of section 27 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 

1990, 

(n) the functions and rights of persons appointed by a sheriff or the Sheriff Appeal 20 

Court in connection with such proceedings, 

(o) witnesses and evidence, including modifying the rules of evidence as they apply 

to such proceedings, 

(p) the quorum for sittings of the Sheriff Appeal Court, 

(q) determining which Appeal Sheriff is to preside at such sittings where the Court is 25 

constituted by more than one Appeal Sheriff, 

(r) such other matters as the Court of Session thinks necessary or appropriate for the 

purposes of carrying out or giving effect to the provisions of any enactment 

(including this Act) relating to such proceedings or matters incidental or ancillary 

to them. 30 

(3) Nothing in an act of sederunt under subsection (1) is to derogate from the provisions of 

sections 70 to 78 (simple procedure). 

(4) An act of sederunt under subsection (1) may make— 

(a) incidental, supplemental, consequential, transitional, transitory or saving 

provision,  35 

(b) provision amending, repealing or revoking any enactment relating to matters with 

respect to which an act of sederunt under subsection (1) may be made, 

(c) different provision for different purposes. 

(5) Before making an act of sederunt under subsection (1) with respect to any matter, the 

Court of Session must— 40 

(a) consult the Scottish Civil Justice Council, and 
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(b) take into consideration any views expressed by the Council with respect to that 

matter. 

(6) Subsection (5) does not apply in relation to an act of sederunt that embodies, with or 

without modifications, draft rules submitted by the Scottish Civil Justice Council to the 

Court of Session. 5 

(7) This section is without prejudice to— 

(a) any enactment that enables the Court of Session to make rules (by act of sederunt 

or otherwise) regulating the practice and procedure to be followed in proceedings 

to which this section applies, or 

(b) the inherent powers of a sheriff or the Sheriff Appeal Court. 10 

 
Fees of solicitors etc. 

98 Power to regulate fees in the Court of Session 

(1) The Court of Session may, in relation to any proceedings in the Court (including any 

execution or diligence following such proceedings), by act of sederunt make provision 

for or about the fees of— 15 

(a) solicitors, 

(b) messengers-at-arms, 

(c) persons acting under the Execution of Diligence (Scotland) Act 1926, 

(d) witnesses, 

(e) shorthand writers, 20 

(f) such other persons, or persons of such descriptions, as the Scottish Ministers may 

by order specify. 

(2) An act of sederunt under subsection (1) may not make any provision for or about the 

fees that the Scottish Ministers may regulate under or by virtue of section 33 of the 

Legal Aid (Scotland) Act 1986 (fees and outlays of solicitors and counsel). 25 

(3) An act of sederunt under subsection (1) and an order under subsection (1)(f) may 

make— 

(a) incidental, supplemental, consequential, transitional, transitory or saving 

provision, 

(b) different provision for different purposes. 30 

(4) Before making an order under subsection (1)(f), the Scottish Ministers must consult the 

Lord President of the Court of Session. 

(5) An act of sederunt under subsection (1) is subject to the negative procedure. 

 

99 Power to regulate fees in the sheriff court and the Sheriff Appeal Court 

(1) The Court of Session may, in relation to civil proceedings in the sheriff court or the 35 

Sheriff Appeal Court (including any execution or diligence following such proceedings), 

by act of sederunt make provision for or about the fees of— 

(a) solicitors, 

(b) sheriff officers, 

1145



56 Courts Reform (Scotland) Bill 

Part 3A—Procedure and fees 

 

(c) persons acting under the Execution of Diligence (Scotland) Act 1926, 

(d) witnesses, 

(e) shorthand writers, 

(f) such other persons, or persons of such descriptions, as the Scottish Ministers may 

by order specify. 5 

(2) An act of sederunt under subsection (1) may not make any provision for or about the 

fees that the Scottish Ministers may regulate under or by virtue of section 33 of the 

Legal Aid (Scotland) Act 1986 (fees and outlays of solicitors and counsel). 

(3) An act of sederunt under subsection (1) may make— 

(a) incidental, supplemental, consequential, transitional, transitory or saving 10 

provision, 

(b) different provision for different purposes. 

(4) Before making an order under subsection (1)(f), the Scottish Ministers must consult the 

Lord President of the Court of Session. 

(5) An act of sederunt under subsection (1) is subject to the negative procedure. 15 

 

Court fees 

102A Power to provide for fees for SCTS, court clerks and other officers 

(1) The Scottish Ministers may by order make provision for the charging of fees in respect 

of the carrying out of the functions of the Scottish Courts and Tribunals Service (“the 

SCTS”) or a relevant officer in connection with— 20 

(a) proceedings in the Scottish Courts, or 

(b) any other matter dealt with by a relevant officer. 

(2) An order under subsection (1) may— 

(a) in particular include provision— 

(i) specifying, or for determining, the amount of fees, 25 

(ii) specifying, or for determining, the persons or types of person who are to 

pay the fees, 

(iii) specifying the times when, places where and persons to whom the fees are 

to be paid, 

(iv) for exemptions from the requirement to pay fees, 30 

(v) for the remission of fees, 

(vi) for modification of fees, 

(b) make different provision for different purposes or circumstances including, in 

particular, different provision for— 

(i) different Scottish Courts, 35 

(ii) different relevant officers, 

(iii) different proceedings or types of proceedings. 

(3) In this section— 
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 “relevant officer” means— 

(a) a clerk, deputy clerk or assistant clerk of any of the Scottish Courts, 

(b) the Accountant of Court, 

(c) the Auditor of the Court of Session, 

(d) the auditor of a sheriff court, 5 

(e) any other officer who is a member of the staff of the SCTS, 

 “Scottish Courts” means— 

(a) the Court of Session, 

(b) the High Court of Justiciary, 

(c) the court for hearing appeals under section 57(1)(b) of the Representation 10 

of the People Act 1983, 

(d) the election court in Scotland constituted under section 123 of that Act, 

(e) the Lands Valuation Appeal Court, 

(f) the Sheriff Appeal Court, 

(g) sheriff courts, 15 

(h) justice of the peace courts. 

(4) The Scottish Ministers may by order modify (either or both of) the definitions of 

“relevant officer” and “Scottish Courts” in subsection (3). 

  

Sanction for counsel 

102B Sanction for counsel in the sheriff court and Sheriff Appeal Court 20 

(1) This section applies in civil proceedings in the sheriff court or the Sheriff Appeal Court 

where the court is deciding, for the purposes of any relevant expenses rule, whether to 

sanction the employment of counsel by a party for the purposes of the proceedings. 

(2) The court must sanction the employment of counsel if the court considers, in all the 

circumstances of the case, that it is reasonable to do so. 25 

(3) In considering that matter, the court must have regard to— 

(a) whether the proceedings are such as to merit the employment of counsel, having 

particular regard to— 

(i) the difficulty or complexity, or likely difficulty or complexity, of the 

proceedings, 30 

(ii) the importance or value of any claim in the proceedings, and 

(b) the desirability of ensuring that no party gains an unfair advantage by virtue of the 

employment of counsel. 

(4) The court may have regard to such other matters as it considers appropriate. 

(5) References in this section to proceedings include references to any part or aspect of the 35 

proceedings. 

(6) In this section— 

 “counsel” means— 
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(a) an advocate, 

(b) a solicitor having a right of audience in the Court of Session under section 

25A of the Solicitors (Scotland) Act 1980, 

 “court”, in relation to proceedings in the sheriff court, means the sheriff, 

 “relevant expenses rule” means, in relation to any proceedings mentioned in 5 

subsection (1), any provision of an act of sederunt requiring, or having the effect 

of requiring, that the employment of counsel by a party for the purposes of the 

proceedings be sanctioned by the court before the fees of counsel are allowable as 

expenses that may be awarded to the party. 

(7) This section is subject to an act of sederunt under section 97 or 99. 10 

 

PART 4 

CIVIL APPEALS 

Appeals to the Sheriff Appeal Court 

103 Abolition of appeal from a sheriff to the sheriff principal 

(1) No appeal may be taken to the sheriff principal against any decision of a sheriff in civil 15 

proceedings. 

(2) Subsection (3) applies to any provision of any pre-commencement enactment that— 

(a) provides for an appeal to the sheriff principal from any decision of a sheriff in 

civil proceedings, or 

(b) restricts or excludes any such appeal. 20 

(3) The provision has effect as if for the reference to the sheriff principal there were 

substituted a reference to the Sheriff Appeal Court. 

(4) In subsection (2), “pre-commencement enactment” means an enactment passed or made 

before this section comes into force. 

 

104 Appeal from a sheriff to the Sheriff Appeal Court 25 

(1) An appeal may be taken to the Sheriff Appeal Court, without the need for permission, 

against— 

(a) a decision of a sheriff constituting final judgment in civil proceedings, or 

(b) any decision of a sheriff in civil proceedings— 

(i) granting, refusing or recalling an interdict, whether interim or final, 30 

(ii) granting interim decree for payment of money other than a decree for 

expenses, 

(iii) making an order ad factum praestandum, 

(iv) sisting an action, 

(v) allowing, refusing or limiting the mode of proof, or 35 

(vi) refusing a reponing note. 
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(2) An appeal may be taken to the Sheriff Appeal Court against any other decision of a 

sheriff in civil proceedings if the sheriff, on the sheriff’s own initiative or on the 

application of any party to the proceedings, grants permission for the appeal. 

(3) In an appeal to the Sheriff Appeal Court, the Court may allow further proof. 

(4) This section does not affect any other right of appeal to the Sheriff Appeal Court under 5 

any other enactment. 

(5) This section does not affect any right of appeal against any decision of a sheriff to the 

Court of Session under any other enactment. 

(6) This section is subject to any provision of this or any other enactment that restricts or 

excludes a right of appeal from a sheriff to the Sheriff Appeal Court. 10 

 

105 Sheriff Appeal Court’s powers of disposal in appeals 

(1) In determining an appeal under section 104, the Court has power to— 

(a) grant such disposal as the Court sees fit, including by (in whole or in part)— 

(i) adhering to the decision that is subject to the appeal, 

(ii) recalling the decision, 15 

(iii) varying the decision, 

(iv) remitting the case back to the sheriff, 

(v) dismissing the appeal, 

(b) make such incidental or interim orders as may be necessary, and 

(c) determine any incidental or other issue that needs to be determined for the purpose 20 

of doing justice in the appeal. 

(2) Subsection (1)— 

(a) does not affect the generality of section 46(3), but 

(b) is subject to any other provision of this Act or any other enactment that restricts or 

excludes any power of the Court in determining or disposing of an appeal. 25 

 

106 Remit of appeal from the Sheriff Appeal Court to the Court of Session 

(1) This section applies in relation to an appeal to the Sheriff Appeal Court against a 

decision of a sheriff in civil proceedings. 

(2) The Sheriff Appeal Court may— 

(a) on the application of a party to the appeal, and 30 

(b) if satisfied that the appeal raises a complex or novel point of law, 

remit the appeal to the Court of Session. 

(3) Where an appeal is remitted to the Court of Session under subsection (2), the Court of 

Session may deal with and dispose of the appeal as if it had originally been made direct 

to that Court. 35 
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Appeals to the Court of Session 

107 Appeal from the Sheriff Appeal Court to the Court of Session 

(1) An appeal may be taken to the Court of Session against a decision of the Sheriff Appeal 

Court constituting final judgment in civil proceedings, but only— 

(a) with the permission of the Sheriff Appeal Court, or 5 

(b) if that Court has refused permission, with the permission of the Court of Session. 

(2) The Sheriff Appeal Court or the Court of Session may grant permission under 

subsection (1) only if the Court considers that— 

(a) the appeal would raise an important point of principle or practice, or 

(b) there is some other compelling reason for the Court of Session to hear the appeal. 10 

(3) This section does not affect any other right of appeal against any decision of the Sheriff 

Appeal Court to the Court of Session under any other enactment. 

(4) This section is subject to any provision of any other enactment that restricts or excludes 

a right of appeal from the Sheriff Appeal Court to the Court of Session. 

 

108 Appeal from the sheriff principal to the Court of Session 15 

(1) An appeal may be taken to the Court of Session against a decision of a sheriff principal 

constituting a final judgment in relevant civil proceedings. 

(2) This section does not affect any other right of appeal against any decision of a sheriff 

principal to the Court of Session under any other enactment. 

(3) This section is subject to any provision of any other enactment that restricts or excludes 20 

any right of appeal from a sheriff principal to the Court of Session. 

(4) In subsection (1), “relevant civil proceedings” means civil proceedings (other than an 

appeal) under an enactment that provides for the proceedings to be brought before a 

sheriff principal rather than a sheriff. 

 

109 Appeals: granting of leave or permission and assessment of grounds of appeal  25 

In the Court of Session Act 1988, after section 31 insert— 

“31A Power to provide for single judge of Inner House to determine leave or 

permission and assess grounds of appeal 

(1) The Court may by act of sederunt provide for any applications to the Court for 

leave or permission to appeal to the Inner House to be determined by a single 30 

judge of the Inner House. 

(2) The Court may by act of sederunt provide for— 

(a) any appeal proceedings to be considered initially (and, where required, 

after leave or permission to appeal has been granted) by a single judge of 

the Inner House, and 35 

(b) for the single judge to decide, by reference to whether the grounds of 

appeal or any of them are arguable— 

(i) whether the appeal proceedings should be allowed to proceed in 

the Inner House, and 
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(ii) if so, on which grounds. 

(3) An act of sederunt under subsection (1) or (2)— 

(a) must include provision— 

(i) about the procedure to be followed in the proceedings before the 

single judge, including provision for the parties to be heard before 5 

the judge makes a decision, 

(ii) for review, on the application of any party to the proceedings, of 

the decision of the single judge by a Division of the Inner House, 

(iii) about the grounds on which the decision may be so reviewed, 

(iv) about the procedure to be followed in such a review, 10 

(v) about the matters that may be considered in such a review and the 

powers available to the Division on disposing of the review, and 

(b) may make different provision in relation to different types of— 

(i) applications for leave or permission, 

(ii) appeal proceedings. 15 

(4) Subject to any provision made in an act of sederunt by virtue of subsection 

(3)(a)(ii) to (v), the decision of any single judge under an act of sederunt under 

subsection (1) or (2) is final. 

(5) Subsection (6) applies in appeal proceedings in which— 

(a) a single judge has granted leave or permission for the appeal by virtue of 20 

subsection (1), and 

(b) the judge’s decision is subject to review by a Division of the Inner House 

by virtue of subsection (3)(a)(ii). 

(6) Where this subsection applies, the reference in subsection (2)(a) to leave or 

permission to appeal having been granted is a reference to its having been 25 

confirmed following review by the Division of the Inner House. 

(7) In subsection (2)(a), “appeal proceedings” means proceedings on— 

(a) a reclaiming application under section 28 (reclaiming against decisions 

of a Lord Ordinary), 

(b) an application under section 29 (application for a new trial), 30 

(c) an application under section 31 (application to overturn jury verdict), 

(d) an appeal from the Sheriff Appeal Court under section 107 of the Courts 

Reform (Scotland) Act 2014, 

(e) an appeal from a sheriff principal under section 108 of that Act, 

(f) any other appeal taken to the Court (whether under an enactment or 35 

otherwise).”. 

 
Effect of appeal 

110 Effect of appeal 

(1) This section applies to— 
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(a) an appeal to the Sheriff Appeal Court under section 104 (including such an appeal 

remitted to the Court of Session under section 106), and 

(b) an appeal to the Court of Session under section 107 or 108. 

(2) In the appeal, all prior decisions in the proceedings (whether made at first instance or at 

any stage of appeal) are open to review. 5 

(3) Any party to the proceedings may insist in the appeal even though the party is not the 

one who initiated the appeal. 

(4) An appeal to which this section applies does not prevent the immediate execution of any 

of the following, which may continue to have effect despite the appeal until recalled— 

(a) a warrant to take inventories, 10 

(b) a warrant to place effects in custody for the interim, 

(c) a warrant for interim preservation, 

(d) an interim interdict. 

 
Appeals to the Supreme Court 

111 Appeals to the Supreme Court 15 

In the Court of Session Act 1988, for section 40 (appeals to the Supreme Court: 

appealable interlocutors) substitute— 

“40 Appeals to the Supreme Court 

(1) An appeal may be taken to the Supreme Court against a decision of the Inner 

House mentioned in subsection (2), but only— 20 

(a) with the permission of the Inner House, or 

(b) if the Inner House has refused permission, with the permission of the 

Supreme Court. 

(2) The decisions are— 

(a) a decision constituting final judgment in any proceedings, 25 

(b) a decision, on an application under section 29, to grant or refuse a new 

trial in any proceedings, 

(c) any other decision in any proceedings if— 

(i) there is a difference of opinion among the judges making the 

decision, or 30 

(ii) the decision is one sustaining a preliminary defence and dismissing 

the proceedings. 

(3) An appeal may be taken to the Supreme Court against any other decision of the 

Inner House in any proceedings, but only with the permission of the Inner 

House. 35 

 (4) In an appeal against a decision mentioned in subsection (2)(b), the Supreme 

Court has the same powers as the Inner House had in relation to the application 

under section 29, including, in particular, the powers under sections 29(3) and 

30(3). 
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(5) No appeal may be taken to the Supreme Court against any decision of a Lord 

Ordinary. 

(6) But subsection (5) does not affect the operation of subsections (1) and (3) in 

relation to a decision of the Inner House in a review of a decision of a Lord 

Ordinary. 5 

(7) In an appeal to the Supreme Court under this section against a decision of the 

Inner House in any proceedings, all prior decisions in the proceedings (whether 

made at first instance or at any stage of appeal) are open to review by the 

Supreme Court. 

(8) This section is subject to— 10 

(a) sections 27(5) and 32(5), 

(b) any provision of any other enactment that restricts or excludes an appeal 

from the Court of Session to the Supreme Court. 

(9) This section does not affect any right of appeal from the Court of Session to the 

Supreme Court that arises apart from this section. 15 

(10) In this section— 

 “final judgment”, in relation to any proceedings, means a decision 

which, by itself or taken along with prior decisions in the proceedings, 

disposes of the subject matter of the proceedings on its merits, even 

though judgment may not have been pronounced on every question 20 

raised or expenses found due may not have been modified, taxed or 

decerned for, 

 “preliminary defence”, in relation to any proceedings, means a defence 

that does not relate to the merits of the proceedings. 

 

40A Permission for appeal under section 40 25 

(1) An application to the Inner House for permission to take an appeal under 

section 40(1) or (3) must be made— 

(a) within the period of 28 days beginning with the date of the decision 

against which the appeal is to be taken, or 

(b) within such longer period as the Inner House considers equitable having 30 

regard to all the circumstances. 

(2) An application to the Supreme Court for permission to take an appeal under 

section 40(1) must be made— 

(a) within the period of 28 days beginning with the date on which the Inner 

House refuses permission for the appeal, or 35 

(b) within such longer period as the Supreme Court considers equitable 

having regard to all the circumstances. 

(3) The Inner House or the Supreme Court may grant permission for an appeal 

under section 40(1) or (3) only if the Inner House or, as the case may be, the 

Supreme Court considers that the appeal raises an arguable point of law of 40 

general public importance which ought to be considered by the Supreme Court 

at that time.”. 

 

1153



64 Courts Reform (Scotland) Bill 

Part 5—Criminal appeals 

 

PART 5 

CRIMINAL APPEALS 

Appeals from summary criminal proceedings 

112 Appeals to the Sheriff Appeal Court from summary criminal proceedings 

(1) There are transferred to and vested in the Sheriff Appeal Court all the powers and 5 

jurisdiction of the High Court of Justiciary (whether under an enactment or otherwise) 

so far as relating to appeals from courts of summary criminal jurisdiction. 

(2) Subsection (1) does not apply to the nobile officium of the High Court. 

(3) Schedule 2 (which modifies the Criminal Procedure (Scotland) Act 1995 in consequence 

of subsection (1)) has effect. 10 

 

113 Appeals from the Sheriff Appeal Court to the High Court 

In the Criminal Procedure (Scotland) Act 1995, after Part X (appeals from summary 

proceedings), insert— 

“PART 10ZA 

APPEALS FROM SHERIFF APPEAL COURT 15 

194ZB Appeal from the Sheriff Appeal Court 

(1) An appeal on a point of law may be taken to the High Court against any 

decision of the Sheriff Appeal Court in criminal proceedings, but only with the 

permission of the High Court. 

(2) An appeal under subsection (1) may be taken by any party to the appeal in the 20 

Sheriff Appeal Court. 

(3) The High Court may give permission for an appeal under subsection (1) only if 

the Court considers that— 

(a) the appeal would raise an important point of principle or practice, or 

(b) there is some other compelling reason for the Court to hear the appeal. 25 

(4) An application for permission for an appeal under subsection (1) must be made 

before the end of the period of 14 days beginning with the day on which the 

decision of the Sheriff Appeal Court that would be the subject of the appeal 

was made. 

(5) The High Court may extend the period of 14 days mentioned in subsection (4) 30 

if satisfied that doing so is justified by exceptional circumstances. 

 

194ZC Appeals: applications and procedure 

(1) An appeal under section 194ZB(1) is to be made by way of note of appeal. 

(2) A note of appeal must specify the point of law on which the appeal is being 

made. 35 

(3) For the purposes of considering and deciding an appeal under section 

194ZB(1)— 

(a) three of the judges of the High Court are to constitute a quorum of the 

Court, 
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(b) decisions are to be taken by a majority vote of the members of the Court 

sitting (including the presiding judge), 

(c) each judge sitting may pronounce a separate opinion. 

 

194ZD Application for permission for appeal: determination by single judge 

(1) An application to the High Court for permission for an appeal under section 5 

194ZB(1) is to be determined by a single judge of the High Court. 

(2) If the judge gives permission for the appeal, the judge may make comments in 

writing in relation to the appeal. 

(3) If the judge refuses permission for the appeal— 

(a) the judge must give reasons in writing for the refusal, and 10 

(b) where the appellant is on bail and the sentence imposed on the appellant 

on conviction is one of imprisonment, the judge must grant a warrant to 

apprehend and imprison the appellant. 

(4) A warrant under subsection (3)(b) does not take effect until the expiry of the 

period of 14 days mentioned in section 194ZE(1) (or, where that period is 15 

extended under section 194ZE(2) before the period being extended expires, 

until the expiry of the period as so extended) without an application for 

permission having been lodged by the appellant under section 194ZE(1). 

 

194ZE Further application for permission where single judge refuses permission 

(1) Where the judge refuses permission for the appeal under section 194ZD, the 20 

appellant may, within the period of 14 days beginning with the day on which 

intimation of the decision is given under section 194ZF(2), apply again to the 

High Court for permission for the appeal. 

(2) The High Court may extend the period of 14 days mentioned in subsection (1), 

or that period as extended under this subsection, whether or not the period to be 25 

extended has expired. 

(3) The High Court may extend a period under subsection (2) only if satisfied that 

doing so is justified by exceptional circumstances. 

(4) Three of the judges of the High Court are to constitute a quorum for the 

purposes of considering an application under subsection (1). 30 

(5) If the High Court gives permission for the appeal, the Court may make 

comments in writing in relation to the appeal. 

(6) If the High Court refuses permission for the appeal— 

(a) the Court must give reasons in writing for the refusal, and 

(b) where the appellant is on bail and the sentence imposed on the appellant 35 

on conviction is one of imprisonment, the Court must grant a warrant to 

apprehend and imprison the appellant. 

 

194ZF Applications for permission: further provision  

(1) An application for permission for an appeal under section 194ZB(1) is to be 

considered and determined (whether under section 194ZD or 194ZE)— 40 

1155



66 Courts Reform (Scotland) Bill 

Part 5—Criminal appeals 

 

(a) in chambers without the parties being present, 

(b) by reference to section 194ZB(3), and 

(c) on the basis of consideration of— 

(i) the note of appeal under section 194ZC(1), and 

(ii) such other document or information (if any) as may be specified 5 

by act of adjournal. 

(2) The Clerk of Justiciary must, as soon as possible, intimate to the appellant or 

the appellant’s solicitor and to the Crown Agent— 

(a) a decision under section 194ZD or 194ZE determining the application 

for  permission for an appeal, and 10 

(b) in the case of a refusal of permission for the appeal, the reasons for the 

decision. 

 

194ZG Restriction of grounds of appeal 

(1) Comments in writing made under section 194ZD(2) or 194ZE(5) may specify 

the arguable grounds of appeal (whether or not they were stated in the note of 15 

appeal) on the basis of which permission for the appeal was given. 

(2) Where the arguable grounds of appeal are specified under subsection (1), the 

appellant may not, except with the permission of the High Court on cause 

shown, found any aspect of the appeal on a ground of appeal stated in the 

application for permission but not specified under subsection (1).  20 

(3) An application by the appellant for permission under subsection (2) must— 

(a) be made before the end of the period of 14 days beginning with the date 

of intimation under section 194ZF(2), and 

(b) be intimated by the appellant to the Crown Agent before the end of that 

period. 25 

(4) The High Court may extend the period of 14 days mentioned in subsection (3) 

if satisfied that doing so is justified by exceptional circumstances. 

(5) The appellant may not, except with the permission of the High Court on cause 

shown, found any aspect of the appeal on a matter not stated in the note of 

appeal (or in a duly made amendment or addition to the note of appeal). 30 

(6) Subsection (5) does not apply in relation to a matter specified as an arguable 

ground of appeal under subsection (1). 

 

194ZH Disposal of appeals 

(1) In disposing of an appeal under section 194ZB(1), the High Court may— 

(a) remit the case back to the Sheriff Appeal Court with its opinion and any 35 

direction as to further procedure in, or disposal of, the case, or 

(b) exercise any power that the Sheriff Appeal Court could have exercised in 

relation to disposal of the appeal proceedings before that Court. 

(2) So far as necessary for the purposes or in consequence of the exercise of a 

power by the High Court by virtue of subsection (1)(b)— 40 
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(a) references in Part X to the Sheriff Appeal Court are to be read as 

including references to the High Court, and 

(b) references in Part X to a verdict of or sentence passed by the inferior 

court are to be read as incuding references to a verdict of or sentence 

passed by the Sheriff Appeal Court in disposing of the appeal before it. 5 

(3) Subsections (1)(b) and (2) do not affect any power in relation to the 

consideration or disposal of appeals that the High Court has apart from those 

subsections. 

 

194ZI Procedure where appellant in custody 

(1) Section 177 (procedure where appellant in custody) applies in the case where a 10 

party making an appeal (other than an excepted appeal) under section 

194ZB(1) is in custody as it applies in the case where an appellant making an 

application under section 176 is in custody. 

(2) In subsection (1), “excepted appeal” means an appeal against a decision of the 

Sheriff Appeal Court in— 15 

(a) an appeal under section 32, or 

(b) an appeal under section 177(3). 

 

194ZJ Abandonment of appeal 

 An appellant in an appeal under section 194ZB(1) may at any time abandon the 

appeal by minute to that effect— 20 

(a) signed by the appellant or the appellant’s solicitor, 

(b) lodged with the Clerk of Justiciary, and 

(c) intimated to the respondent or the respondent’s solicitor. 

 

194ZK Finality of proceedings 

(1) Every interlocutor and sentence (including disposal or order) pronounced by 25 

the High Court in disposing of an appeal relating to summary proceedings is 

final and conclusive and not subject to review by any court whatsoever. 

(2) Subsection (1) is subject to— 

(a) Part XA and section 288AA, and 

(b) paragraph 13(a) of Schedule 6 to the Scotland Act 1998. 30 

(3) It is incompetent to stay or suspend any execution or diligence issuing from the 

High Court under this Part, except for the purposes of an appeal under— 

(a) section 288AA, or 

(b) paragraph 13(a) of Schedule 6 to the Scotland Act 1998. 

 

194ZL Computation of time 35 

 If any period of time specified in this Part expires on a Saturday, Sunday or 

court holiday prescribed for the relevant court, the period is extended to expire 

on the next day which is not a Saturday, Sunday or such a court holiday.”. 
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114 Power to refer points of law for the opinion of the High Court 

In the Criminal Procedure (Scotland) Act 1995, after section 175, insert— 

“175A Power to refer points of law for the opinion of the High Court 

(1) In an appeal under this Part, the Sheriff Appeal Court may refer a point of law 

to the High Court for its opinion if it considers that the point is a complex or 5 

novel one. 

(2) The Sheriff Appeal Court may make a reference under subsection (1)— 

(a) on the application of a party to the appeal proceedings, or 

(b) on its own initiative. 

(3) On giving its opinion on a reference under subsection (1), the High Court may 10 

also give a direction as to further procedure in, or disposal of, the appeal.”. 

 

115 References by the Scottish Criminal Cases Review Commission 

(1) In the Criminal Procedure (Scotland) Act 1995, section 194B (references by the 

Commission) is amended in accordance with this section. 

(2) In subsection (1), after “High Court”, in the first place where those words appear, insert 15 

“or the Sheriff Appeal Court”. 

(3) After subsection (3), insert— 

“(3A) For the purposes of an appeal under Part X of this Act in a case referred to the 

High Court under subsection (1)— 

(a) the High Court may exercise in the case all the powers and jurisdiction 20 

that the Sheriff Appeal Court would, had the case been an appeal to that 

Court, have had in relation to the case by virtue of section 112 of the 

Courts Reform (Scotland) Act 2014, and 

(b) accordingly, Part X of this Act has effect in relation to the case subject to 

the following modifications— 25 

(i) references to the Sheriff Appeal Court are to be read as references 

to the High Court, 

(ii) references to an Appeal Sheriff are to be read as references to a 

judge of the High Court, 

(ii) references to the Clerk of the Sheriff Appeal Court are to be read 30 

as reference to the Clerk of Justiciary.”.  

 
Bail appeals 

116 Bail appeals 

(1) Section 32 of the Criminal Procedure (Scotland) Act 1995 (bail appeals) is amended in 

accordance with this section. 35 

(2) In each of subsections (1), (2), (3H)(a), (3I), (4), (5) and (7) for “High Court” substitute 

“appropriate Appeal Court”. 

(3) For subsections (3D) and (3E) substitute— 
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“(3CA) The clerk of the court from which the appeal is to be taken (unless that clerk is 

the Clerk of Justiciary) must— 

(a) send the notice of appeal without delay to the clerk of the appropriate 

Appeal Court, and 

(b) before the end of the day after the day of receipt of the notice of appeal, 5 

send the judge’s report (if provided by then) to the clerk of the 

appropriate Appeal Court.”. 

(4) In each of subsections (3F), (3G) and (10), for “Clerk of Justiciary” in each place it 

occurs substitute “clerk of the appropriate Appeal Court”. 

(5) In subsection (3H)— 10 

(a) for “Where” substitute “In a case where the Sheriff Appeal Court is the 

appropriate Appeal Court, if”, and 

(b) for “(3E)” substitute “(3CA)”. 

(6) In each of subsections (4) and (5), for “Lord Commissioner of Justiciary” substitute 

“judge of the appropriate Appeal Court”.  15 

(7) In subsection (7B)(a), for “High Court” substitute “the appropriate Appeal Court”. 

(8) After subsection (10), insert— 

“(11) In this section— 

 “appropriate Appeal Court” means— 

(a) in the case of an appeal under this section against a bail decision of 20 

the High Court or a judge of the High Court, that Court, 

(b) in the case of an appeal under this section against a bail decision of 

the Sheriff Appeal Court, the High Court, 

(c) in the case of an appeal under this section against a bail decision of 

a sheriff (whether in solemn or summary proceedings) or a JP 25 

court, the Sheriff Appeal Court, 

 “judge of the appropriate Appeal Court” means— 

(a) in a case where the High Court is the appropriate Appeal Court,  

judge of that Court, 

(b) in a case where the Sheriff Appeal Court is the appropriate Appeal 30 

Court, Appeal Sheriff, 

 “the clerk of the appropriate Appeal Court” means— 

(a) in a case where the High Court is the appropriate Appeal Court, 

the Clerk of Justiciary, 

(b) in a case where the Sheriff Appeal Court is the appropriate Appeal 35 

Court, the Clerk of that Court. 

(12) In a case where the Sheriff Appeal Court is the appropriate Appeal Court, the 

references in subsections (3G)(b) and (10) to the Crown Agent are to be read as 

references to the prosecutor.”. 
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PART 5A 

REMUNERATION AND EXPENSES OF SENATORS OF THE COLLEGE OF JUSTICE 

116A Payment of the salaries of judges of the Court of Session 

(1) The salaries of judges of the Court of Session determined under section 9 of the 

Administration of Justice Act 1973 (judicial salaries) are to be paid by the Scottish 5 

Courts and Tribunals Service. 

(2) Sums required by the Scottish Courts and Tribunals Service for the payment of such 

salaries are charged on the Scottish Consolidated Fund.  

 

116B Expenses 

(1) The Scottish Courts and Tribunals Service may pay to a Senator of the College of 10 

Justice such sums as it may determine in respect of expenses reasonably incurred by the 

Senator in the performance of, or in connection with, the Senator’s duties. 

(2) The Scottish Courts and Tribunals Service may— 

(a) determine the circumstances in which sums may be paid, and 

(b) determine different circumstances for— 15 

(i) different Senators, 

(ii) different descriptions of Senators, 

(iii) the different duties of Senators.  

 

PART 6 

JUSTICE OF THE PEACE COURTS 20 

117 Establishing, relocating and disestablishing justice of the peace courts 

(1) Section 59 of the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (establishing 

etc. JP courts) is amended in accordance with subsections (2) and (3). 

(2) In each of subsections (2) and (6), after “may” insert “, following submission of a 

proposal under subsection (7),”. 25 

(3) For subsections (7) and (7A) substitute— 

“(7) The Scottish Courts and Tribunals Service may, with the agreement of the Lord 

President, submit a proposal to the Scottish Ministers for the making of an 

order under subsection (2) or (6). 

(7A) Before submitting a proposal to the Scottish Ministers, the Scottish Courts and 30 

Tribunals Service must consult such persons as it considers appropriate. 

(7B) If, following submission of a proposal, the Scottish Ministers decide to make 

an order, they must have regard to the proposal in deciding what provision to 

make in the order 

(7C) The Scottish Ministers may make an order under subsection (2) or (6) only 35 

with the consent of— 

(a) the Lord President, and 

(b) the Scottish Courts and Tribunals Service.”. 
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(4) In section 81(3)(a) of that Act (orders under the Act that are subject to affirmative 

procedure), after “56” insert “, 59(2) or (6)”. 

 

118 Abolition of the office of stipendiary magistrate 

(1) The office of stipendiary magistrate is abolished. 

(2) Subsection (3) applies to a person who, immediately before this section comes into 5 

force, holds office as a full-time stipendiary magistrate. 

(3) The person is to be appointed, by virtue of this subsection, as a summary sheriff unless 

the person declines the appointment. 

(4) Subsection (3) applies regardless of whether the person is qualified for appointment as a 

summary sheriff. 10 

(5) Subsection (6) applies to a person who, immediately before this section comes into 

force, holds office as a part-time stipendiary magistrate. 

(6) The person is to be appointed, by virtue of this subsection, as a part-time summary 

sheriff unless the person declines the appointment. 

(7) Subsection (6) applies regardless of whether the person is qualified for appointment as  a 15 

part-time summary sheriff. 

(8) A person appointed— 

(a) as a summary sheriff by virtue of subsection (3) is to be treated for all purposes as 

if appointed as such under section 5(2), 

(b) as a part-time summary sheriff by virtue of subsection (6) is to be treated for all 20 

purposes as if appointed as such under section 10(1). 

 

119 Summary sheriffs to sit in justice of the peace courts 

A summary sheriff of a sheriffdom may constitute, and exercise the jurisdiction and 

powers of, any justice of the peace court established for any sheriff court district in the 

sheriffdom. 25 

 

PART 7 

THE SCOTTISH COURTS AND TRIBUNALS SERVICE 

120 The Scottish Courts and Tribunals Service 

(1) The Scottish Court Service is renamed and is to be known as the Scottish Courts and 

Tribunals Service (“the SCTS”). 30 

(2) After section 61 of the Judiciary and Courts (Scotland) Act 2008 insert— 

“61A Administrative support for the Scottish Tribunals and their members etc. 

(1) The SCTS has the function of providing, or ensuring the provision of, the 

property, services, officers and other staff required for the purposes of— 

(a) the Scottish Tribunals, 35 

(b) the members of those Tribunals, and 

(c) such other tribunals (and their members) as the Scottish Ministers may 

by order specify. 
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(2) In carrying out that function, the SCTS must— 

(a) take account, in particular, of the needs of members of the public and 

those involved in proceedings in the tribunals, and 

(b) so far as practicable and appropriate, co-operate and co-ordinate activity 

with any other person having functions in relation to the administration 5 

of justice. 

(3) In this Part, references to— 

(a) the Scottish Tribunals are to the First-tier Tribunal for Scotland and the 

Upper Tribunal for Scotland, 

(b) the members of the Scottish Tribunals are to be construed in accordance 10 

with the Tribunals (Scotland) Act 2014.”. 

(3) Schedule 3, which makes further provision in relation to the Scottish Courts and 

Tribunals Service, has effect. 

(4) Any reference in any enactment to the Scottish Court Service is, unless the contrary 

intention appears, to be construed as a reference to the Scottish Courts and Tribunals 15 

Service. 

 

PART 7A 

THE JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND 

120A Assistants to the Judicial Appointments Board for Scotland 

(1) In schedule 1 to the Judiciary and Courts (Scotland) Act 2008 (the Judicial 20 

Appointments Board for Scotland)— 

(a) after paragraph 13 insert— 

“Appointment of persons to assist the Board 

13A (1) The Board may appoint persons (other than Board members) to assist the 

Board with the carrying out of its functions. 25 

(2) The Board may appoint persons under sub-paragraph (1) as— 

(a) legal assistants, or 

(b) lay assistants. 

(3) A person may be appointed as a legal assistant if the person is a solicitor or 

advocate practising as such in Scotland. 30 

(4) A person may be appointed as a lay assistant if the person is eligible for 

appointment as a lay member of the Board. 

(5) It is for the Board to determine the number of persons who may be appointed 

under this paragraph.  

(6) A person who is disqualified from membership of the Board by virtue of 35 

paragraph 5 is also disqualified from being a legal assistant or a lay assistant. 

(7) Persons appointed under this paragraph are to be appointed for such period of 

not more than 3 years as the Board may determine. 

(8) At the end of a period of appointment, a person may be reappointed. 
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(9) A person appointed under this paragraph may resign by giving notice in 

writing to the Board. 

(10) The Chairing Member may, by notice in writing, rescind a person’s 

appointment under this paragraph if satisfied that the person— 

(a) has been convicted of any offence,  5 

(b) has become insolvent, or 

(c) is otherwise unfit to be a legal assistant or, as the case may be, a lay 

assistant or unable for any reason to discharge the functions of such an 

assistant. 

(11) Each person appointed under this paragraph is entitled to such fees and 10 

expenses, if any, as the Scottish Ministers may determine. 

(12) It is for the Scottish Ministers to pay those fees and expenses. 

 

Powers and conduct of persons appointed to assist the Board 

13B (1) A person appointed under paragraph 13A(1) as a legal assistant may, so far as 

authorised by the Board, do anything that a legal member of the Board may do, 15 

other than take part in a decision of the Board to recommend an individual for 

appointment.  

(2) A person appointed under paragraph 13A(1) as a lay assistant may, so far as 

authorised by the Board, do anything that a lay member of the Board may do, 

other than take part in a decision of the Board to recommend an individual for 20 

appointment. 

(3) The Board must issue (and may from time to time revise) a code of conduct for 

persons appointed under paragraph 13A(1).  

(4) Persons appointed under paragraph 13A(1) must have regard to the provisions 

of the code of conduct while assisting the Board in the carrying out of its 25 

functions.”, 

(b) in paragraph 16A (proceedings relating to the Scottish Tribunals), after sub-

paragraph (6) insert— 

 “(6A) Sub-paragraph (6B) applies if— 

(a) the Board is exercising any function under this Act in connection with a 30 

position mentioned in section 10(2A),  

(b) the Board authorises a person appointed under paragraph 13A(1) to assist 

it in relation to any proceedings relating to the function, and 

(c) the person authorised to assist the Board in relation to the proceedings is 

a member of the Scottish Tribunals.  35 

 (6B) The member of the Scottish Tribunals selected under sub-paragraph (3) may 

elect not to take part in the proceedings in respect of which the assistant is 

authorised to assist.”.  

(2) In paragraph 10(1)(b) of schedule 9 to the Tribunals (Scotland) Act 2014, (transitional 

provision: making appointments), for “and (3)” substitute “, (3), (6A) and (6B)”. 40 
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PART 8 

GENERAL 

121 Modifications of enactments 

Schedule 4 makes minor modifications of enactments and modifications consequential 

on the provisions of this Act. 5 

 

122 Subordinate legislation 

(1) Any power of the Scottish Ministers to make an order under this Act includes power to 

make— 

(a) different provision for different purposes or areas, 

(b) incidental, supplemental, consequential, transitional, transitory or saving 10 

provision. 

(2) The following orders are subject to the affirmative procedure— 

(a) an order under section 2(1), 39(5), 43(3), 70(9), 77(1), 102A(4) or 124(2) or 

paragraph 3(5) of schedule 3, or 

(b) an order under section 126(1) containing provisions which add to, replace or omit 15 

any part of the text of an Act. 

(3) All other orders made by the Scottish Ministers under this Act are subject to negative 

procedure. 

(4) This section does not apply to an order under section 127(2). 

 

123 References to “sheriff” 20 

(1) In this Act, references to a sheriff include references to any other member of the 

judiciary of a sheriffdom, so far as that member has the jurisdiction and competence that 

attaches to the office of sheriff. 

(2) So far as necessary for the purposes, or in consequence, of the exercise by a member of 

the judiciary of a sheriffdom other than a sheriff of the jurisdiction and competence of a 25 

sheriff, references in any other enactment to a sheriff are to be read as including 

references to any of the members of the judiciary of a sheriffdom. 

(3) Subsections (1) and (2) do not apply— 

(a) to references to the office of sheriff, 

(b) to any provision of this Act or any other enactment relating to— 30 

(i) the appointment, retirement, removal or disqualification of sheriffs, 

(ii) the tenure of office of, and oaths to be taken by, sheriffs, 

(iii) the remuneration, allowances or pensions of sheriffs, 

(c) where the context requires otherwise. 

 

124 Definition of “family proceedings” 35 

(1) In this Act, “family proceedings” means proceedings for or in relation to— 

(a) divorce, 
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(b) separation, 

(c) declarator of parentage, 

(d) declarator of non-parentage, 

(e) an order under section 11 of the Children (Scotland) Act 1995 (court orders 

relating to parental responsibilities, etc.) other than an application for the 5 

appointment of a judicial factor mentioned in subsection (2)(g) of that section to 

which Part 1 of the Act of Sederunt (Judicial Factors Rules) 1992 (S.I. 1992/272) 

applies, 

(f) aliment (including affiliation and aliment), 

(g) financial provision after a divorce or annulment in an overseas country within the 10 

meaning of Part 4 of the Matrimonial and Family Proceedings Act 1984 (financial 

provision in Scotland after overseas divorce, etc.), 

(h) an order under the Matrimonial Homes (Family Protection) (Scotland) Act 1981, 

(i) variation or recall of an order mentioned in section 8(1) of the Law Reform 

(Miscellaneous Provisions) (Scotland) Act 1966 (variation and recall by the 15 

sheriff of certain orders made by the Court of Session), 

(j) declarator of marriage, 

(k) declarator of nullity of marriage, 

(l) declarator of recognition, or non-recognition, of a relevant foreign decree within 

the meaning of section 7(9) of the Domicile and Matrimonial Proceedings Act 20 

1973, 

(m) an order under section 28(2) (financial provision where cohabitation ends 

otherwise than by death) or section 29(2) (application by survivor cohabitant for 

provision on intestacy) of the Family Law (Scotland) Act 2006, 

(n) dissolution of civil partnership, 25 

(o) separation of civil partners, 

(p) declarator of nullity of civil partnership, 

(q) an order under Chapter 3 (occupancy rights and tenancies) or Chapter 4 

(interdicts) of Part 3 of the Civil Partnership Act 2004, 

(r) a declarator or other order under section 127 of that Act (attachment), 30 

(s) financial provision after overseas proceedings as provided for in Schedule 11 to 

that Act (financial provision in Scotland after overseas proceedings). 

(2) The Scottish Ministers may by order modify subsection (1). 

 

125 Interpretation 

(1) In this Act, unless the context requires otherwise— 35 

“advocate” means a member of the Faculty of Advocates, 

“civil proceedings” includes— 

(a) proceedings under the Children’s Hearings (Scotland) Act 2011, and 

(b) proceedings for contempt of court where the contempt— 

(i) arises in, or in connection with, civil proceedings, or 40 
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(ii) relates to an order made in civil proceedings, 

“decision”, in relation to a sheriff, judge or court, includes interlocutor, order or 

judgment,  

“sheriff clerk” includes sheriff clerk depute, 

“final judgment” means a decision which, by itself, or taken along with previous 5 

decisions, disposes of the subject matter of proceedings, even though judgment 

may not have been pronounced on every question raised or expenses found due 

may not have been modified, taxed or decerned for, 

“solicitor” means a solicitor enrolled in the roll of solicitors kept under section 7 

of the Solicitors (Scotland) Act 1980. 10 

(2) In this Act, references to the judiciary of a sheriffdom are, in relation to a sheriffdom, 

references to the following— 

(a) the sheriff principal of the sheriffdom, 

(b) any other sheriff principal so far as authorised under section 30 to perform the 

functions of the sheriff principal of the sheriffdom, 15 

(c) any temporary sheriff principal appointed for the sheriffdom, 

(d) the sheriffs and summary sheriffs of the sheriffdom, 

(e) any other sheriffs or summary sheriffs so far as directed under section 31 to 

perform the functions of sheriff or summary sheriff in the sheriffdom, 

(f) any part-time sheriffs and part-time summary sheriffs for the time being sitting in 20 

the sheriffdom, 

(g) any person appointed under section 12(1) to act as a sheriff or summary sheriff of 

the sheriffdom, 

and references to a “member” of the judiciary of a sheriffdom are to be construed 

accordingly. 25 

(3) In this Act, references to proceedings in the sheriff court are references to proceedings 

before any member of the judiciary of a sheriffdom. 

 

126 Ancillary provision 

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 

transitional, transitory or saving provision as they consider necessary or expedient for 30 

the purposes of, in consequence of, or for giving full effect to, any provision of this Act. 

(2) An order under this section may modify any enactment (including this Act), instrument 

or document. 

 

127 Commencement 

(1) This Part, other than sections 121 and 123(2), comes into force on the day after Royal 35 

Assent. 

(2) The remaining provisions of this Act come into force on such day as the Scottish 

Ministers may by order appoint. 

(3) An order under subsection (2) may include transitional, transitory or saving provision. 
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128 Short title 

The short title of this Act is the Courts Reform (Scotland) Act 2014. 
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SCHEDULE 1 
(introduced by section 43(1)) 

CIVIL PROCEEDINGS, ETC. IN RELATION TO WHICH SUMMARY SHERIFF HAS COMPETENCE  

Family proceedings 

1 Family proceedings. 5 

 
Domestic abuse proceedings 

2 Proceedings for or in relation to— 

(a) an action of harassment under section 8(2) of the Protection from Harassment Act 

1997, 

(b) an exclusion order under section 4(2) of the Matrimonial Homes (Family 10 

Protection) (Scotland) Act 1981, 

(c) a matrimonial interdict (within the meaning of section 14 of that Act), 

(d) a domestic interdict (within the meaning of section 18A of that Act), 

(e) an exclusion order under section 104 of the Civil Partnership Act 2004, 

(f) a relevant interdict (within the meaning of section 113 of that Act). 15 

 
Adoption proceedings 

3 Proceedings for or in relation to— 

(a) an adoption order within the meaning of section 28(1) of the Adoption and 

Children (Scotland) Act 2007, 

(b) an order under section 59(1) of that Act (preliminary order where child to be 20 

adopted abroad), 

(c) a permanence order under section 80(1) of that Act. 

 

Children’s hearings proceedings 

4 Proceedings under the Children’s Hearings (Scotland) Act 2011. 

 
Forced marriage proceedings 25 

5 Proceedings for or in relation to— 

(a) a forced marriage protection order under section 1(1) of the Forced Marriage etc. 

(Protection and Jurisdiction) (Scotland) Act 2011, 

(b) an interim forced marriage protection order under section 5(1) of that Act. 

 

Warrants and interim orders 30 

6 The granting of— 

(a) a warrant of citation (including such warrants where the address of the defender is 

unknown), 
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(b) an interim interdict, 

(c) an order for the interim preservation of property, 

(d) an order to recall an interim interdict. 

 
Diligence proceedings 

7 Proceedings under— 5 

(a) Part 1A of the Debtors (Scotland) Act 1987 (diligence on the dependence) 

(including proceedings to which that Part is applied by section 15N of that Act), 

other than proceedings in which there is claimed, in addition or as an alternative to 

a warrant, a decree for payment of a sum of money exceeding £5,000, 

(b) Part III of that Act (diligence against earnings), 10 

(c) Part 3A of that Act (arrestment and action of furthcoming), 

(d) Part 8 of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (attachment of 

money). 

8 The receipt of a report of money attachment under section 182(1) of the Bankruptcy and 

Diligence etc. (Scotland) Act 2007. 15 

9 The granting of authority to begin or continue execution of a decree for removing from 

heritable property under section 217(2) of the Bankruptcy and Diligence etc. (Scotland) 

Act 2007. 

10 Proceedings for or in relation to— 

(a) a warrant for the arrest of a ship on the dependence of an action or for the arrest of 20 

a ship in rem under section 47 of the Administration of Justice Act 1956, other 

than proceedings in which there is claimed, in addition or as an alternative to a 

warrant, a decree for payment of a sum of money exceeding £5,000, 

(b) an order for the sale of a ship arrested on the dependence of an action under 

section 47E of that Act, other than an order relating to a decree for payment of a 25 

sum of money exceeding £5,000. 

 
Extension of time to pay debts 

11 Proceedings for or in relation to— 

(a) a time to pay direction under section 1 of the Debtors (Scotland) Act 1987, 

(b) a time to pay order under section 5 of that Act. 30 

 
Simple procedure 

12 Proceedings— 

(a) subject to simple procedure, or  

(b) in respect of which a direction under section 75(3) is made that the proceedings 

are to continue subject to simple procedure. 35 
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SCHEDULE 1A 

(introduced by section 51A) 

APPEAL SHERIFFS: TEMPORARY PROVISION 

The transitional period 

1  In this schedule, “the transitional period” means the period of 3 years beginning with the 5 

day on which section 45 comes into force.  

 

Appointment of Senators of the College of Justice to act as Appeal Sheriffs 

2 (1) The Lord President of the Court of Session may appoint persons holding the office of 

Senator of the College of Justice to act as Appeal Sheriffs for the transitional period. 

(2) The Lord President may appoint as many persons under sub-paragraph (1) as the Lord 10 

President considers necessary for the purposes of the Sheriff Appeal Court during the 

transitional period. 

(3) A person may be appointed under sub-paragraph (1) only if the person has held office as 

a Senator of the College of Justice for at least one year. 

(4) The appointment of a Senator of the College of Justice to act as an Appeal Sheriff does 15 

not affect the Senator’s appointment as a Senator and the Senator may accordingly 

continue to act in that capacity. 

(5) A person appointed under sub-paragraph (1) is to be treated for all purposes (other than 

for the purposes of the enactments specified in sub-paragraph (6)) as an Appeal Sheriff 

and may exercise the jurisdiction and powers that attach to the office of Appeal Sheriff. 20 

(6) The enactments referred to in sub-paragraph (5) are— 

(a) sections 49 and 50, 

(b) section 304(2)(c)(zi) of the Criminal Procedure (Scotland) Act 1995. 

 

Tenure 

3 (1) A person’s appointment under paragraph 2(1) ceases— 25 

(a) if the person ceases to hold office as a Senator of the College of Justice, 

(b) on the expiry of the transitional period. 

(2) If a person appointed under paragraph 2(1) is suspended from office as a Senator of the 

College of Justice for any period, the person’s appointment under paragraph 2(1) is also 

suspended for the same period. 30 

(3) The Lord President may, after consulting the President of the Sheriff Appeal Court, 

recall a person’s appointment under paragraph 2(1). 

(4) The recall of a person’s appointment under sub-paragraph (3) does not affect the 

person’s appointment as a Senator of the College of Justice. 

 

Savings 35 

4  Despite the ending by virtue of paragraph 3(1)(b) of a person’s appointment under 

paragraph 2(1)— 
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(a) the person may continue to deal with, give judgment in or deal with an ancillary 

matter relating to, a case begun before the person while acting under that 

appointment, 

(b) so far as necessary for that purpose, and for the purpose of any subsequent 

proceedings arising out of the case or matter, the person is to be treated as acting, 5 

or having acted, under that appointment. 

 

SCHEDULE 2 

(introduced by section 112) 

TRANSFER OF SUMMARY CRIMINAL APPEAL JURISDICTION TO THE SHERIFF APPEAL COURT 

1 The Criminal Procedure (Scotland) Act 1995 is amended as follows. 10 

2 (1) Section 173 (quorum of court in relation to appeals) is amended in accordance with this 

paragraph.        

(2) The title becomes “Quorum of Sheriff Appeal Court in relation to appeals”. 

(3) In each of subsections (1) and (2)— 

(a) for “High Court” substitute “Sheriff Appeal Court”, 15 

(b) for “judge” in each place where it occurs substitute “Appeal Sheriff”, 

(c) for “Lords Commissioners of Justiciary” in each place where it occurs substitute 

“Appeal Sheriffs”. 

3 In section 174 (appeals relating to preliminary pleas), in each of subsections (1), (2) and 

(4), for “High Court” substitute “Sheriff Appeal Court”.  20 

4 In section 175 (right of appeal), in each of subsections (2), (3), (4), (5) and (5E), for 

“High Court” substitute “Sheriff Appeal Court”. 

5 In section 176(4) (stated case: manner and time of appeal), for “High Court” substitute 

“Sheriff Appeal Court”.  

6 (1) Section 177 (procedure where appellant in custody) is amended in accordance with this 25 

paragraph. 

(2) In subsection (3)— 

(a) for “Clerk of Justiciary” substitute “Clerk of the Sheriff Appeal Court”, 

(b) for “judge” in each place where it occurs substitute “Appeal Sheriff”. 

(3) In each of subsections (3) and (4), for “High Court” substitute “Sheriff Appeal Court”. 30 

7 In section 178(2) (stated case: preparation of draft), for “High Court” substitute “Sheriff 

Appeal Court”. 

8 In section 179 (stated case: adjustment and signature), in each of subsections (8)(b) and 

(9), for “Clerk of Justiciary” substitute “Clerk of the Sheriff Appeal Court”.  

9 (1) Section 180 (leave to appeal against conviction etc.) is amended in accordance with this 35 

paragraph. 

(2) In subsection (1), for “a judge” substitute “an Appeal Sheriff”. 

(3) In each of subsections (1), (3), (4), (4A), (5), (8), (9) and (9A), for “High Court” in each 

place where it occurs substitute “Sheriff Appeal Court”.  
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(4) In each of subsections (2)(b) and (10), for “Clerk of Justiciary” substitute “Clerk of the 

Sheriff Appeal Court”. 

(5) In each of subsections (9)(b) and (10), for “Crown Agent” substitute “prosecutor”. 

10 (1) Section 181 (stated case: directions by court) is amended in accordance with this 

paragraph. 5 

(2) The title becomes “Stated case: directions by Sheriff Appeal Court”. 

(3) In subsection (1), for “High Court” in each place where it occurs substitute “Sheriff 

Appeal Court”. 

(4) In subsection (1A), for “High Court” substitute “Sheriff Appeal Court”. 

(5) In subsection (1B), for “High Court” substitute “Sheriff Appeal Court”. 10 

(6) In subsection (2), for “Clerk of Justiciary” in each place where it occurs substitute 

“Clerk of the Sheriff Appeal Court”. 

(7) In subsection (3)— 

(a) for “High Court” in each place where it occurs substitute “Sheriff Appeal Court”, 

(b) for “Clerk of Justiciary” substitute “Clerk of the Sheriff Appeal Court”. 15 

(8) In subsection (5), for “High Court” substitute “Sheriff Appeal Court”.  

11 (1) Section 182 (stated case: hearing of appeal) is amended in accordance with this 

paragraph. 

(2) In each of subsections (1), (2), (3), (5) and (6) for “High Court” in each place where it 

occurs substitute “Sheriff Appeal Court”. 20 

(3) In subsection (5)(b), for “a judge” substitute “an Appeal Sheriff”.     

12 In section 183 (stated case: disposal of appeal), in each of subsections (1), (3), (4), (6), 

(7), (9) and (10), for “High Court” in each place where it occurs substitute “Sheriff 

Appeal Court”. 

13 In section 184 (abandonment of appeal), in each of subsections (1) and (2), for “Clerk of 25 

Justiciary” substitute “Clerk of the Sheriff Appeal Court”.  

14 In section 185(10) (authorisation of new prosecution), for “High Court” substitute 

“Sheriff Appeal Court”.  

15 (1) Section 186 (appeals against sentence only) is amended in accordance with this 

paragraph. 30 

(2) In each of subsections (4)(a), (9)(a) and (9)(b), for “Clerk of Justiciary” substitute 

“Clerk of the Sheriff Appeal Court”. 

(3) In each of subsections (6) and (7), for “High Court” substitute “Sheriff Appeal Court”.  

16 (1) Section 187 (leave to appeal against sentence) is amended in accordance with this 

paragraph. 35 

(2) In subsection (1), for “a judge” substitute “an Appeal Sheriff”. 

(3) In each of subsections (1), (2), (3), (3A), (4), (7), (8) and (8A), for “High Court” 

substitute “Sheriff Appeal Court”.  

(4) In each of subsections (1)(a) and (9), for “Clerk of Justiciary” substitute “Clerk of the 

Sheriff Appeal Court”.  40 

(5) In each of subsections (8)(b) and (9), for “Crown Agent” substitute “prosecutor”.  

1172



Courts Reform (Scotland) Bill 83  

Schedule 3—The Scottish Courts and Tribunals Service  

Part 1—Conferral of additional functions etc. in relation to tribunals 

 

17 (1) Section 188 (setting aside conviction or sentence) is amended in accordance with this 

paragraph.  

(2) In each of subsections (3)(a), (4) and (6), for “High Court” in each place where it occurs 

substitute “Sheriff Appeal Court”.  

(3) In each of subsections (3)(b) and (4), for “Clerk of Justiciary” substitute “Clerk of the 5 

Sheriff Appeal Court”. 

(4) In subsection (4), for “judge” in each place where it occurs substitute “Appeal Sheriff”. 

18 In section 189 (disposal of appeal against sentence), in each of subsections (1), (3), (4), 

(6) and (7), for “High Court” in each place where it occurs substitute “Sheriff Appeal 

Court”.        10 

19 In section 190(1) (disposal of appeal where appellant not criminally responsible), for 

“High Court” substitute “Sheriff Appeal Court”.  

20 In section 191 (appeal by suspension or advocation on ground of miscarriage of justice), 

in each of subsections (1) and (2), for “High Court” substitute “Sheriff Appeal Court”.  

21 In section 191A (time limit for lodging bills of advocation and bills of suspension), in 15 

each of subsections (1)(a), (1)(b) and (3), for “High Court” in each place where it occurs 

substitute “Sheriff Appeal Court”.  

22 In section 191B (bill of advocation not competent in respect of certain decisions), for 

“High Court” substitute “Sheriff Appeal Court”.  

23 In section 192(2) (appeals: miscellaneous provisions), for “High Court” substitute 20 

“Sheriff Appeal Court”.  

24 In section 193A (suspension of certain sentences pending determination of appeal), in 

each of subsections (1) and (2), for “High Court” substitute “Sheriff Appeal Court”.  

25 Section 194ZA (finality of proceedings) is repealed. 

26 In section 307 (interpretation), after the definition of “Clerk of Justiciary” insert— 25 

 ““Clerk of the Sheriff Appeal Court” includes Deputy Clerk of the 

Sheriff Appeal Court and any person authorised to carry out the 

functions of Clerk of the Sheriff Appeal Court;”. 

 

SCHEDULE 3 

(introduced by section 120) 30 

THE SCOTTISH COURTS AND TRIBUNALS SERVICE 

PART 1 

CONFERRAL OF ADDITIONAL FUNCTIONS ETC. IN RELATION TO TRIBUNALS 

Modification of the Judiciary and Courts (Scotland) Act 2008 

1 (1) The Judiciary and Courts (Scotland) Act 2008 is amended in accordance with this 35 

paragraph. 

(2) For “SCS” in each place where it occurs, substitute “SCTS”.  

(3) In section 60 (the Scottish Court Service), in subsection (1), for “Court” substitute 

“Courts and Tribunals”. 
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(4) In section 62 (administrative support for persons other than the Scottish courts and 

judiciary)— 

(a) after subsection (1)(a)(i) insert— 

“(ia) functions conferred on the Lord President as Head of the Scottish 

Tribunals,”, 5 

(b) after subsection (1)(c) insert— 

“(ca) the President of the Scottish Tribunals in the carrying out of— 

(i) functions delegated to the President of the Scottish Tribunals by 

the Lord President as Head of the Scottish Tribunals, and 

(ii) other non-judicial functions of the President of the Scottish 10 

Tribunals,”. 

(5) In section 70(1)(a)(i) (Scottish Ministers’ default power), after “courts” insert “or the 

Scottish Tribunals”. 

(6) Schedule 3 (the Scottish Court Service) is amended in accordance with sub-paragraphs 

(7) to (11). 15 

(7)  Paragraph 1 is repealed. 

(8) In paragraph 2— 

(a) for sub-paragraph (2)(c) substitute— 

“(c) the President of the Scottish Tribunals,”, 

(b) the word “and” immediately preceding sub-paragraph (2)(f) is repealed, 20 

(c) after sub-paragraph (2)(f) insert— 

“and 

(g) one person holding the position of Chamber President in the First-tier 

Tribunal for Scotland.”, 

(d) after sub-paragraph (6) insert— 25 

“(7) In this schedule, references to the position of Chamber President in the First-

tier Tribunal for Scotland are to be construed in accordance with the Tribunals 

(Scotland) Act 2014.”. 

(9) In paragraph 3, in sub-paragraph (1) after “Clerk” insert “, the President of the Scottish 

Tribunals”. 30 

(10) In paragraph 13, after sub-paragraph (2)(a) insert— 

“(aa) the judicial member who holds the position of Chamber President in the 

First-tier Tribunal for Scotland (unless that member receives a salary in 

respect of that position),”. 

(11) In paragraph 20, after sub-paragraph (2)(a)(i) insert— 35 

“(ia) the purposes of tribunals or the members of tribunals,”. 

(12) The title of— 

(a) Part 4 becomes “THE SCOTTISH COURTS AND TRIBUNALS SERVICE”, 

(b) section 60 becomes “The Scottish Courts and Tribunals Service”, 
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(c) schedule 3 becomes “THE SCOTTISH COURTS AND TRIBUNALS SERVICE”. 

 

PART 2 

TRANSITIONAL PROVISION 

Transfer of staff 

2 (1) Sub-paragraph (2) applies to persons who, on the coming into force of this paragraph, 5 

are members of the staff of the Scottish Ministers assigned to the part of the Scottish 

Administration known as the Scottish Tribunals Service (referred to in this paragraph as 

“the Service”), other than excepted staff. 

(2) On the coming into force of this paragraph, those members of staff transfer to, and 

become members of the staff of, the Scottish Courts and Tribunals Service (referred to 10 

in this paragraph as “the SCTS”). 

(3) The excepted staff are staff on secondment or loan to the Service from another part of 

the Scottish Administration. 

(4) The contract of employment of a person who becomes a member of the staff of the 

SCTS by virtue of sub-paragraph (2)— 15 

(a) is not terminated by the transfer, and 

(b) has effect from the date this paragraph comes into force as if originally made 

between the person and the SCTS. 

(5) Without prejudice to sub-paragraph (4)— 

(a) all the rights, powers, duties and liabilities of the Scottish Ministers under or in 20 

connection with the person’s contract of employment are by virtue of this sub-

paragraph transferred to the SCTS on the date on which this paragraph comes into 

force, and 

(b) anything done before that date by or in relation to the Scottish Ministers in respect 

of that contract of employment or that person is to be treated from that date as 25 

having been done by or in relation to the SCTS. 

(6) This paragraph does not prejudice any right of any person to terminate that person’s 

contract of employment if the terms and conditions of employment are changed 

substantially to the detriment of the person; but such a change is not to be taken to have 

occurred by reason only that the identity of the person’s employer changes by virtue of 30 

this paragraph. 

(7) A determination by the Scottish Ministers that any member of their staff is— 

(a) employed as mentioned in sub-paragraph (1), or 

(b) excepted staff by virtue of sub-paragraph (3), 

is conclusive of that fact for the purposes of this paragraph. 35 
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Existing tribunals 

3 (1) Until all of the functions of a tribunal listed in sub-paragraph (2) are transferred to the 

Scottish Tribunals by virtue of section 28 of the Tribunals (Scotland) Act 2014, sections 

61A (administrative support for the Scottish Tribunals and their members) and 70 

(default power of the Scottish Ministers) of the 2008 Act apply in relation to the 5 

tribunal, and to the members of the tribunal, as those sections apply in relation to the 

Scottish Tribunals and the members of those Tribunals. 

(2) The tribunals referred to in sub-paragraph (1) are— 

(a) the Lands Tribunal for Scotland, established by section 1 of the Lands Tribunal 

Act 1949, 10 

(b) a private rented housing committee constituted in accordance with Schedule 4 to 

the Rent (Scotland) Act 1984, 

(c) a homeowner housing committee constituted in accordance with that Schedule, 

(d) the Mental Health Tribunal for Scotland, established by section 21 of the Mental 

Health (Care and Treatment) (Scotland) Act 2003, 15 

(e) an Additional Support Needs Tribunal for Scotland constituted under section 

17(1) of the Education (Additional Support for Learning) (Scotland) Act 2004, 

(f) a Scottish Charity Appeals Panel constituted under section 75 of the Charities and 

Trustee Investment (Scotland) Act 2005. 

(3) Paragraph 2(2)(g) of schedule 3 to the 2008 Act applies as if the reference to the 20 

position of Chamber President in the First-tier Tribunal for Scotland includes a reference 

to an office mentioned in sub-paragraph (4) in relation to a tribunal, for so long as 

section 61A of the 2008 Act applies, by virtue of sub-paragraph (1), to that tribunal (and 

paragraph 13(2)(aa) of schedule 3 to the 2008 Act is to be construed accordingly). 

(4) The offices and tribunals referred to in sub-paragraph (3) are— 25 

(a) President of the Lands Tribunal for Scotland, appointed under section 2(1) of the 

Lands Tribunal Act 1949, in relation to the Lands Tribunal for Scotland, 

(b) President of the Private Rented Housing Panel, appointed under paragraph 4 of 

Schedule 4 to the Rent (Scotland) Act 1949, in relation to— 

(i) a private rented housing committee, 30 

(ii) a homeowner housing committee, 

(c) President of the Mental Health Tribunal for Scotland, appointed under paragraph 

3(1) of schedule 2 to the Mental Health (Care and Treatment) (Scotland) Act 

2003, in relation to the Mental Health Tribunal for Scotland, 

(d) President of the Additional Support Needs Tribunals for Scotland, appointed 35 

under section 17(2) of the Education (Additional Support for Learning) (Scotland) 

2004, in relation to an Additional Support Needs Tribunal for Scotland. 

(5) The Scottish Ministers may by order— 

(a) add a reference to a tribunal which is, or is to be, listed in schedule 1 to the 

Tribunals (Scotland) Act 2014 to sub-paragraph (2), 40 

(b) add a reference to an office in relation to the tribunal to sub-paragraph (4). 

(6) In this paragraph— 
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(a) “the 2008 Act” means the Judiciary and Courts (Scotland) Act 2008, 

(b) “the Scottish Tribunals” means the First-tier Tribunal for Scotland and the Upper 

Tribunal for Scotland. 

 

PART 3 

CONSEQUENTIAL REPEALS 5 

Lands Tribunal Act 1949 

4 Section 2(7) of the Lands Tribunal Act 1949 is repealed. 

 

Mental Health (Care and Treatment) (Scotland) Act 2003 

5 Paragraph 8(1) and (2) of schedule 2 to the Mental Health (Care and Treatment) 

(Scotland) Act 2003 is repealed. 10 

 
Education (Additional Support for Learning) (Scotland) Act 2004 

6 Paragraph 9 of schedule 1 to the Education (Additional Support for Learning) (Scotland) 

Act 2004 is repealed. 

 

Charities and Trustee Investment (Scotland) Act 2005 

7 Paragraph 3 of schedule 2 to the Charities and Trustee Investment (Scotland) Act 2005 15 

is repealed. 

 
Tribunals (Scotland) Act 2014 

8 Section 77 (administrative support) of the Tribunals (Scotland) Act 2014 is repealed. 

 

SCHEDULE 4 

(introduced by section 121) 20 

MODIFICATIONS OF ENACTMENTS 

PART 1 

SHERIFF COURTS 

Promissory Oaths Act 1868 

1 In the Promissory Oaths Act 1868, in the second part of the Schedule (persons to take 25 

oaths of allegiance and judicial oaths), after “part-time sheriffs” insert “, summary 

sheriffs, part-time summary sheriffs”. 

 
Promissory Oaths Act 1871 

2 In section 2 of the Promissory Oaths Act 1871 (persons before whom oaths are to be 

taken), for “or sheriff, or, for a part-time sheriff,” substitute “, sheriff or summary 30 

sheriff, or, for a part-time sheriff or part-time summary sheriff,”. 
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Sheriff Courts (Scotland) Act 1876 

3 In the Sheriff Courts (Scotland) Act 1876, section 54 (courts to make acts of sederunt) is 

repealed (so far as not previously repealed). 

 
Sheriff Courts (Scotland) Act 1907 

4 The following provisions of the Sheriff Courts (Scotland) Act 1907 are repealed— 5 

(a) sections 4 to 7 (jurisdiction, extension of jurisdiction, power of sheriff to order 

sheriff clerk to execute deeds relating to heritage, action competent in sheriff court 

and privative jurisdiction in causes under one thousand five hundred pounds 

value), 

(b) sections 10 and 11 (privilege not to exempt from jurisdiction and appointment of 10 

sheriffs and salaried sheriffs-substitute), 

(c) section 14 (salaries of sheriffs and sheriffs-substitute), 

(d) section 17 (honorary sheriff-substitute), 

(e) sections 27 to 29 (appeal to sheriff, appeal to Court of Session and effect of 

appeal), 15 

(f) sections 39 and 40 (procedure rules and Court of Session to regulate fees etc.), 

(g) section 50 (summary applications), 

(h) Schedule 1 (ordinary cause rules 1993). 

 
Sheriff Courts and Legal Officers (Scotland) Act 1927 

5 (1) Section 8 of the Sheriff Courts and Legal Officers (Scotland) Act 1927 (issuing of 20 

instructions to sheriff clerks and procurators fiscal) is amended in accordance with this 

paragraph. 

(2) In subsection (1), for “as regards sheriff clerks and the Lord Advocate as regards 

procurators fiscal may from time to time issue” substitute “may from time to time issue 

to sheriff clerks”. 25 

(3) After subsection (1) insert— 

“(1A) The Lord Advocate may from time to time issue to procurators fiscal such 

instructions as may be deemed necessary for the purpose of— 

(a) giving effect to the provisions of this Act, or 

(b) the efficient disposal of business in the sheriff courts.”. 30 

 
Sheriff Courts (Scotland) Act 1971 

6 (1) The Sheriff Courts (Scotland) Act 1971 is amended in accordance with this paragraph. 

(2) The whole Act, apart from sections 2(3) and 3(4), is repealed. 

(3) In section 2(3)  (compensation for loss of office), for “subsection (1) above includes, by 

virtue of subsection (2)(a) above,” substitute “section 2(1) of the Courts Reform 35 

(Scotland) Act 2014 includes”. 
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(4) In section 3(4), for “subsection (2) above” substitute “section 2(1) of the Courts Reform 

(Scotland) Act 2014”. 

 
Civil Jurisdiction and Judgments Act 1982 

7 In section 20(3) of the Civil Jurisdiction and Judgments Act 1982 (rules as to 

jurisdiction in Scotland), for “Section 6 of the Sheriff Courts (Scotland) Act 1907 shall 5 

cease to have effect to the extent that it determines jurisdiction” substitute “Section 42 

of the Courts Reform (Scotland) Act 2014 does not apply”. 

 
Judicial Pensions and Retirement Act 1993 

8 In Schedule 5 to the Judicial Pensions and Retirement Act 1993 (relevant offices for the 

purposes of retirement provisions)— 10 

(a) for the entry for “Sheriff principal or sheriff in Scotland” substitute— 

“Sheriff principal, sheriff or summary sheriff in Scotland”,  

(aa) after the entry for “Part-time sheriff in Scotland”, insert— 

“Part-time summary sheriff in Scotland”, and 

(ab) the entry for “Stipendiary magistrate in Scotland” is repealed. 15 

 
Judiciary and Courts (Scotland) Act 2008 

9 (1) The Judiciary and Courts (Scotland) Act 2008 is amended in accordance with this 

paragraph. 

(2) The following provisions are repealed— 

(a) sections 24 to 26 (amendments of Sheriff Courts (Scotland) Act 1971 relating to 20 

sheriffs principal, sheriffs and part-time sheriffs), 

(b) section 40 (amendments of the 1971 Act relating to consideration of fitness for, 

and removal from, shrieval office), 

(c) sections 47 to 56 (miscellaneous amendments of the 1971 Act relating to the 

sheriff courts), 25 

(d) section 64(1) and (2) (amendments of the 1971 Act relating to remuneration and 

allowances of certain judicial office holders), 

(e) in section 72 (interpretation), the definition of “the 1971 Act”, 

(f) in schedule 5, paragraph 2 (consequential amendments of the 1971 Act). 

(3) In subsection (1) of section 10 (judicial offices within the remit of the Judicial 30 

Appointments Board for Scotland), after paragraph (f) insert— 

“(fza) the office of summary sheriff, 

(fzb) the office of part-time summary sheriff,”. 

(4) In section 43 (meaning of “judicial office holder”)— 

(a) in subsection (1), for paragraph (c) substitute— 35 

“(c) a person acting as a sheriff or as a summary sheriff by virtue of section 

12(1) or 13(5) of the Courts Reform (Scotland) Act 2014.”, 
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(b) in subsection (2), after paragraph (g) insert— 

“(ga) the office of summary sheriff, 

(gb) the office of part-time summary sheriff,”. 

(5) In section 62(1)(c) administrative support to be provided by the Scottish Courts and 

Tribunals Service), for “section 15 to 17 of the 1971 Act” substitute “sections 27 and 28 5 

of the Courts Reform (Scotland) Act 2014”. 

(6) In section 72 (interpretation)— 

(a) in the definition of “office of part-time sheriff” for “11A, or a reappointment 

under section 11B(5) or (7), of the 1971 Act” substitute “8(1), or a reappointment 

under section 9(1) or (3), of the Courts Reform (Scotland) Act 2014”, 10 

(b) after the definition of “office of part-time sheriff” insert— 

““office of part-time summary sheriff” means an appointment under section 

10(1), or a reappointment under section 11(1) or (3), of the Courts Reform 

(Scotland) Act 2014, and references to suspension from that office are to be 

construed accordingly,”, 15 

(c) in the definition of “office of temporary sheriff principal” for “11(1) or (1A) of 

the 1971 Act” substitute “6(2) of the Courts Reform (Scotland) Act 2014”. 

 

PART 2 

SHERIFF APPEAL COURT 

Sheriff Courts and Legal Officers (Scotland) Act 1927 20 

11 In section 1 of the Sheriff Courts and Legal Officers (Scotland) Act 1927 (appointment 

of sheriff clerk and procurator fiscal), after subsection (5) insert— 

“(6) For the purposes of subsection (3) above, the appointment of a sheriff clerk as 

Clerk of the Sheriff Appeal Court under section 57 of the Courts Reform 

(Scotland) Act 2014 is not a removal from office.”. 25 

 
Public Records (Scotland) Act 1937 

12 (1) The Public Records (Scotland) Act 1937 is amended in accordance with this paragraph. 

(2) After section 1, insert— 

“1A Sheriff Appeal Court records 

(1) The records of the Sheriff Appeal Court are to be transmitted to the Keeper at 30 

such times, and subject to such conditions as may be prescribed— 

(a) in relation to records relating to criminal proceedings, by act of 

adjournal, 

(b) in relation to other records, by act of sederunt. 

(2) An act of adjournal or act of sederunt under subsection (1) may— 35 

(a) fix different times and conditions of transmission for different 

descriptions or records, 

(b) make provision for— 
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(i) re-transmission of records to the High Court of Justiciary, the 

Court of Session or the Sheriff Appeal Court when such re-

transmission is necessary for the purposes of proceedings in any of 

the Courts, and 

(ii) the return to the Keeper of any records so re-transmitted as soon as 5 

they have ceased to be required for such a purpose. 

(3) Before making an act of adjournal or act of sederunt under subsection (1), the 

High Court of Justiciary or, as the case may be, the Court of Session must 

consult the Keeper.”.  

(3) In section 2(2) (re-transmission of sheriff court records from the Keeper to the courts)— 10 

(a) after “Session” in the first place it occurs insert “, the Sheriff Appeal Court”, 

(b) after “Session” in the second place it occurs insert “, of an Appeal Sheriff”. 

(4) In section 2A(3) (re-transmission of JP court records from the Keeper to the courts)— 

(a) after “Session,” in the first place it occurs insert “the Sheriff Appeal Court,”, 

(b) after “Session” in the second place it occurs insert “, of an Appeal Sheriff”. 15 

(5) In section 14(1) (interpretation), after the definition of “records of the Court of Session” 

and “records of the High Court of Justiciary” insert— 

 “the expression “records of the Sheriff Appeal Court” includes the 

registers, minute books, processes, writs or documents belonging to or in 

the custody of the Sheriff Appeal Court;”.  20 

 
Administration of Justice (Scotland) Act 1972 

13 (1) Section 1 of the Administration of Justice (Scotland) Act 1972 (powers of courts to 

order inspection of documents or other property etc.) is amended in accordance with this 

paragraph. 

(2) In subsection (1), after “Session” insert “, of the Sheriff Appeal Court”. 25 

(3) In subsection (1A), after “Session” insert “, of the Sheriff Appeal Court”. 

(4) In subsection (3), after “sheriff court” insert “and the Sheriff Appeal Court”. 

 

Civil Jurisdiction and Judgments Act 1982 

14 In section 50 of the Civil Jurisdiction and Judgments Act 1982 (interpretation), in the 

definition of “court of law”, in paragraph (c) after “Session” insert “, the Sheriff Appeal 30 

Court”. 

 
Legal Aid (Scotland) Act 1986 

15 (1) The Legal Aid (Scotland) Act 1986 is amended in accordance with this paragraph. 

(2) In section 21(1) (criminal legal aid), in paragraph (a), after sub-paragraph (i) insert— 

“(ia) the Sheriff Appeal Court;”. 35 

(2A) In section 25 (legal aid in appeals)— 

(a) in subsection (2)(b)— 
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(i) for “or 175(2)” substitute “, 175(2) or 194ZB(1)”, 

(ii) after “leave” insert “or permission”, 

(b) in subsection (2A), after “High Court” insert “or, in the case of an appeal to the 

Sheriff Appeal Court, that Court”, 

(c) in subsection (2B), after “High Court” insert “or, in the case of an appeal to the 5 

Sheriff Appeal Court, that Court”, 

(d) in subsection (5)— 

(i) for “or 187” substitute “, 187, 194ZD or 194ZE”, 

(ii) after “leave” in each place where it occurs insert “or permission”. 

(3) In Part 1 of Schedule 2 (courts in which civil legal aid is available), in paragraph 1, after 10 

the entry for the Scottish Land Court, insert— 

“the Sheriff Appeal Court;”. 

 
Criminal Procedure (Scotland) Act 1995 

16 In section 304 of the Criminal Procedure (Scotland) Act 1995 (Criminal Courts Rules 

Council), in subsection (2)(c), before sub-paragraph (i) insert— 15 

“(zi) one Appeal Sheriff;”. 

 
Judiciary and Courts (Scotland) Act 2008 

17 (1) The Judiciary and Courts (Scotland) Act 2008 is amended in accordance with this 

paragraph. 

(2) In section 2 (Head of the Scottish Judiciary)— 20 

(a) after subsection (2) insert— 

“(2A) If, in carrying out the responsibility mentioned in subsection (2)(a), the Lord 

President gives a direction of an administrative character to the President of the 

Sheriff Appeal Court, the President must comply with the direction.”, 

(b) in subsection (6), after paragraph (e) insert— 25 

“(ea) the Sheriff Appeal Court,”. 

(3) In subsection (2) of section 43 (meaning of “judicial office holder”), after paragraph (c) 

insert— 

“(ca) the office of Appeal Sheriff,”. 

(4) In section 62 (Scottish Court Service to provide administrative support for other 30 

persons), in subsection (1), after paragraph (b) insert— 

“(ba) the President of the Sheriff Appeal Court in the carrying out of functions 

under section 54 of the Courts Reform (Scotland) Act 2014,”.  

 
Criminal Justice and Licensing (Scotland) Act 2010 

17A(1) The Criminal Justice and Licensing (Scotland) Act 2010 is amended in accordance with 35 

this paragraph. 
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(2) In section 6 (effect of sentencing guidelines)— 

(a) for subsection (4), substitute— 

“(4) Subsection (5) applies where, on an appeal in any case— 

(a) the High Court of Justiciary passes another sentence under one of the 

following provisions of the 1995 Act— 5 

(i) section 118(3), 

(ii) section 118(4)(b), 

(iii) section 118(4A)(b), 

(iv) section 118(4A)(c)(ii), or 

(b) the Sheriff Appeal Court or the High Court passes another sentence 10 

under section 189(1)(b) of that Act.”, 

(b) in subsection (5), after “Court” insert “or, as the case may be, the Sheriff Appeal 

Court”. 

(3) After section 8, insert— 

“8A Sheriff Appeal Court’s power to require preparation or review of 15 

sentencing guidelines 

(1) Where the Sheriff Appeal Court pronounces an opinion under section 189(7) of 

the 1995 Act, the Court may require the Council to— 

(a) prepare, for the approval of the High Court of Justiciary, sentencing 

guidelines on any matter, or 20 

(b) review any sentencing guidelines published by the Council on any 

matter. 

(2) On making a requirement under subsection (1), the Sheriff Appeal Court must 

state its reasons for doing so. 

(3) The Council must comply with a requirement made under subsection (1) and, 25 

in doing so, must have regard to the Sheriff Appeal Court’s reasons for making 

the requirement.”. 

(4) In section 9 (publication of High Court guideline judgments)— 

(a) in subsection (1), for “or 189(7) of the 1995 Act” substitute “of the 1995 Act and 

opinions of the Sheriff Appeal Court or the High Court pronounced under section 30 

189(7) of that Act”, 

(b) in subsection (2), after “High Court” insert “or the Sheriff Appeal Court”, 

(c) the title of the section becomes “Publication of High Court and Sheriff Appeal 

Court guideline judgments”. 

(5) In section 13 (annual report of the Scottish Sentencing Council), in subsection (3)— 35 

(a) the word “and” immediately following paragraph (d) is repealed, 

(b) after paragraph (e) insert “, and 

“(f) requirements made by the Sheriff Appeal Court under section 8A and of 

the Council’s response to them.”. 
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Scottish Civil Justice Council and Criminal Legal Assistance Act 2013 

18 In section 2 of the Scottish Civil Justice Council and Criminal Legal Assistance Act 

2013 (functions of the Scottish Civil Justice Council)— 

(a) in subsection (1)(b), after “in” where it fourth occurs insert “the Sheriff Appeal 

Court or”, 5 

(b) in subsection (6)— 

(i) the word “and” immediately following paragraph (a) is repealed, 

(ii) after that paragraph insert— 

“(aa) the Sheriff Appeal Court, and”. 

 

PART 3 10 

CIVIL JURY TRIALS 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 

19 (1) The Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 is amended in 

accordance with this paragraph. 

(2) In section 2(2) (fining of jurors in civil proceedings for non-attendance), after paragraph 15 

(a) insert— 

“(aa) by the sheriff where imposed in the sheriff court;”. 

(3) In section 11 (no jury trial in civil actions in the sheriff court), after subsection (1) 

insert— 

“(1A) Subsection (1) is subject to section 61 (civil jury trials in all-Scotland sheriff 20 

courts) of the Courts Reform (Scotland) Act 2014.”. 

 

PART 4 

SIMPLE PROCEDURE 

Heritable Securities (Scotland) Act 1894 

20 In section 5 of the Heritable Securities (Scotland) Act 1894 (power to eject proprietor in 25 

personal occupation), after subsection (2) insert— 

“(2A) Subsection (2) is subject to section 70(3) of the Courts Reform (Scotland) Act 

2014 (which provides for certain proceedings for the recovery of heritable 

property to be subject to simple procedure).”. 

 
Sheriff Courts (Civil Jurisdiction and Procedure) (Scotland) Act 1963 30 

21 The Sheriff Courts (Civil Jurisdiction and Procedure) (Scotland) Act 1963 is repealed. 

 
Conveyancing and Feudal Reform (Scotland) Act 1970 

22 In section 24 of the Conveyancing and Feudal Reform (Scotland) Act 1970 (application 

by creditor to court for remedies on default), after subsection (1D) insert— 
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“(1E) Subsection (1D) is subject to section 70(3) of the Courts Reform (Scotland) 

Act 2014 (which provides for certain proceedings for the recovery of heritable 

property to be subject to simple procedure).”. 

 

Legal Aid (Scotland) Act 1986 

23 (1) Part 2 of Schedule 2 to the Legal Aid (Scotland) Act 1986 (proceedings in which civil 5 

legal aid is not available) is amended in accordance with this paragraph. 

(2) In paragraph 3, sub-paragraph (c) (small claims) is repealed. 

(3) After paragraph 3, insert— 

“3A Civil legal aid shall not be available in relation to the following categories of 

simple procedure case (within the meaning of section 70(7) of the Courts 10 

Reform (Scotland) Act 2014) at first instance, namely— 

(a) proceedings for payment of a sum of money not exceeding £3,000 

(exclusive of interest and expenses), other than— 

(i) proceedings in respect of aliment or interim aliment, and 

(ii) actions for personal injury, 15 

(b) actions ad factum praestandum and proceedings for the recovery of 

possession of moveable property in which (in either case) there is 

included, as an alternative to the claim, a claim for payment of a sum of 

money not exceeding £3,000 (exclusive of interest and expenses). 

3B In paragraph 3A— 20 

(a) “actions for personal injury” means actions to which section 17 or 18 of 

the Prescription and Limitation (Scotland) Act 1973 applies, and 

(b) “actions ad factum praestandum” includes actions for delivery and 

actions for implement but does not include actions for count, reckoning 

and payment.”. 25 

 

PART 5 

JUDICIAL REVIEW 

Tribunals (Scotland) Act 2014 

24 After section 57 of the Tribunals (Scotland) Act 2014 insert— 

“57A Procedural steps where petition remitted 30 

(1) This section applies where the Court of Session remits a petition for judicial 

review under section 57(2). 

(2) It is for the Upper Tribunal to determine— 

(a) whether the petition has been made timeously, and 

(b) whether to grant permission for the petition to proceed under section 27B 35 

of the Court of Session Act 1988 (“the 1988 Act”) (requirement for 

permission). 

(2A) Accordingly— 
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(a) the Upper Tribunal has the same powers in relation to the petition as the 

Court of Session would have had in relation to it under sections 27A to 

27C of the 1988 Act, 

(b) sections 27C and 27D of that Act apply in relation to a decision of the 

Upper Tribunal under section 27B(1) of that Act as they apply in relation 5 

to such a decision of the Court of Session. 

(3) The references in section 27C(3) and (4) of the 1988 Act (oral hearings where 

permission refused) to a different Lord Ordinary from the one who refused or 

granted permission are to be read as references to different members of the 

Tribunal from those of whom it was composed when it refused or granted 10 

permission.”. 

 

PART 6 

REMIT OF CASES BETWEEN COURTS 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 

25 In the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985, section 14 (remit 15 

from Court of Session to sheriff) is repealed. 

 

PART 7 

REGULATION OF PROCEDURE AND FEES 

Courts of Law Fees (Scotland) Act 1895 

25A In the Courts of Law Fees (Scotland) Act 1895, section 2 (power of Scottish Ministers to 20 

regulate court fees) is repealed. 

 
Vexatious Actions (Scotland) Act 1898 

26 The Vexatious Actions (Scotland) Act 1898 is repealed. 

 
Execution of Diligence (Scotland) Act 1926 

27 In the Execution of Diligence (Scotland) Act 1926, section 6 (regulations, forms and 25 

fees) is repealed. 

 

Administration of Justice (Scotland) Act 1972 

28 In section 1(3) of the Administration of Justice (Scotland) Act 1972 (powers of courts to 

order inspection of documents or other property etc.), for “section 32 of the Sheriff 

Courts (Scotland) Act 1971” substitute “section 97 of the Courts Reform (Scotland) Act 30 

2014”.  

 

Court of Session Act 1988 

28A(1) The Court of Session Act 1988 is amended in accordance with this paragraph. 

 (2) In section 2(4) (composition of the Court), for “section 5(ba) below,” substitute “an act 

of sederunt under section 96(1) of the Courts Reform (Scotland) Act 2014,”.  35 
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 (3) Sections 5 (power to regulate procedure etc. by act of sederunt) and 5A (rules for lay 

representation) are repealed. 

 (4) In section 6 (allocation of business etc. by act of sederunt), for “section 5 of this Act” 

substitute “section 96(1) of the Courts Reform (Scotland) Act 2014”. 

(5) In section 26(3) (summary trials), for “this Act” substitute “section 96(1) of the Courts 5 

Reform (Scotland) Act 2014”.  

 

Scottish Civil Justice Council and Criminal Legal Assistance Act 2013 

28B(1) The Scottish Civil Justice Council and Criminal Legal Assistance Act 2013 is amended 

in accordance with this paragraph. 

 (2) In section 2 (functions of the Council)— 10 

(a) in subsection (1)(c), after sub-paragraph (i) insert— 

“(ia) draft fees rules,”, 

(b) after subsection (6), insert— 

“(6A) For the purposes of this Part, “draft fees rules” means drafts of such provision 

as the Court of Session may make by act of sederunt under section 98 or 99 of 15 

the Courts Reform (Scotland) Act 2014 (powers to regulate court fees),”. 

 (3) In section 4 (Court of Session to consider rules)— 

(a) in subsection (1), after “rules” where it first occurs insert “, draft fees rules”, 

(b) in subsection (2), after “rules” where it first occurs insert “, draft fees rules”, 

(c) in subsection (3)— 20 

(i) the words from “which” to “section 2(5)” become paragraph (a), and 

(ii) after that paragraph insert— 

“(b) under section 98 or 99 of the Courts Reform (Scotland) Act 2014.”. 

 

PART 8 

CIVIL APPEALS 25 

Court of Session Act 1988 

29 In section 32 of the Court of Session Act 1988 (appeals)— 

(a) in subsection (1), for “sheriff principal or sheriff under section 28 of the Sheriff 

Courts (Scotland) Act 1907” substitute “Sheriff Appeal Court under section 107 

of the Courts Reform (Scotland) Act 2014 or the judgment of a sheriff principal 30 

under section 108 of that Act”, 

(b) in each of subsections (2) and (4), for “sheriff principal or sheriff” substitute 

“Sheriff Appeal Court or, as the case may be, the sheriff principal”. 

 
Constitutional Reform Act 2005 

30 In section 40 of the Constitutional Reform Act 2005 (jurisdiction of the Supreme Court), 35 

subsection (3) is repealed. 
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Schedule 4—Modifications of enactments 

Part 8A—Remuneration and expenses of Senators of the College of Justice 

 

PART 8A 

REMUNERATION AND EXPENSES OF SENATORS OF THE COLLEGE OF JUSTICE 

Administration of Justice Act 1973 

30A In section 9 of the Administration of Justice Act 1973 (judicial salaries), subsection (5) 

is repealed.  5 

 

PART 9 

JUSTICE OF THE PEACE COURTS 

Criminal Procedure (Scotland) Act 1995 

31 (1) The Criminal Procedure (Scotland) Act 1995 is amended in accordance with this 

paragraph. 10 

(2) In section 6(2) (constitution of JP courts), for “stipendiary magistrate” substitute 

“summary sheriff”. 

(3) In section 7 (jurisdiction and powers of JP courts), subsection (5) is repealed. 

(4) In section 245A (restriction of liberty orders), subsection (9) is repealed. 

(5) In section 248C(1) (power to prescribe courts to which sections 248A and 248B apply), 15 

the words from “and, without prejudice” to the end are repealed. 

(6) In section 249(8) (compensation orders)— 

(a) in paragraph (a), the words “, or a stipendiary magistrate,” are repealed, and 

(b) in paragraph (b), the words “(other than a stipendiary magistrate)” are repealed. 

(7) In section 307(1) (interpretation)— 20 

(a) in the definition of “justice”, the words “stipendiary magistrate or” are repealed, 

and 

(b) the definition of “stipendiary magistrate” is repealed. 

 
Criminal Proceedings etc. (Reform) (Scotland) Act 2007 

32 (1) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 is amended in accordance 25 

with this paragraph. 

(2) In section 61(3)(a) (efficient disposal of business in JP courts), for “stipendiary 

magistrate” substitute “summary sheriff”. 

(3) In section 62 (area and territorial jurisdiction of JP courts)— 

(a) in each of subsections (4), (5), (6) and (7), the words “or stipendiary magistrate” 30 

in each place they appear are repealed, 

(b) in subsection (4), the words “or (as the case may be) magistrate” are repealed, 

(c) in subsection (7)(a), the words “or (as the case may be) stipendiary magistrate” 

are repealed. 

(4) In section 63 (constitution and powers etc. of JP courts), in each of subsections (2) and 35 

(5)(a), for “stipendiary magistrate” substitute “summary sheriff”. 

(5) The following sections are repealed— 
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Schedule 4—Modifications of enactments  

Part 10—Miscellaneous 

 

(a) section 74 (appointment of stipendiary magistrates), 

(b) section 74A (exercise of functions by stipendiary magistrates), 

(c) section 75 (stipendiary magistrates: further provision). 

(6) In section 76 (signing functions)— 

(a) in subsection (1), the words “or a stipendiary magistrate” are repealed, 5 

(b) in subsection (5), the words “, stipendiary magistrate” are repealed.  

(7) In section 77 (records and validity of appointment)— 

(a) in subsection (1), in each of paragraphs (a) and (b)(ii), the words “or stipendiary 

magistrate” are repealed, 

(b) in subsection (2), the words “and stipendiary magistrates” are repealed,  10 

(c) subsection (5) is repealed. 

 
Judiciary and Courts (Scotland) Act 2008 

33 In subsection (2) of section 43 of the Judiciary and Courts (Scotland) Act 2008 

(meaning of “judicial office holder”), paragraph (h) is repealed. 

 

PART 10 15 

MISCELLANEOUS 

Judicial Offices (Salaries, &c.) Act 1952 

33A The Judicial Offices (Salaries, &c.) Act 1952 is repealed.  

 
Court of Session Act 1988 

34 In section 51 of the Court of Session Act 1988 (interpretation), in the definition of 20 

“enactment”, after “sederunt” insert “and an enactment comprised in, or in an instrument 

made under, an Act of the Scottish Parliament”. 
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COURTS REFORM (SCOTLAND) BILL 

[AS AMENDED AT STAGE 2] 

 
—————————— 

  

REVISED EXPLANATORY NOTES 

 

 

 

INTRODUCTION 

1. As required under Rule 9.7.8A of the Parliament‘s Standing Orders, these Revised 

Explanatory Notes are published to accompany the Courts Reform (Scotland) Bill (introduced in 

the Scottish Parliament on 6 February 2014) as amended at stage 2.  Text has been added or 

deleted as necessary to reflect the amendments made to the Bill at Stage 2 and these changes are 

indicated by sidelining in the right margin.   

2. These Explanatory Notes have been prepared by the Scottish Government in order to 

assist the reader of the Courts Reform (Scotland) Bill and to help inform debate on it.  They do 

not form part of the Bill and have not been endorsed by the Parliament 

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 

section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. The Bill seeks to support the aims set out in the Policy Memorandum by introducing 

reforms to modernise and enhance the efficiency of the Scottish civil justice system. The 

provisions in the Bill take forward many of the recommendations from Lord Gill‘s review of the 

civil courts, The Scottish Civil Courts Review
1
 (SCCR), which reported in 2009.  The Scottish 

Government issued its response
2
 to the review in 2010.  Some recommendations from the SCCR 

have already been taken forward, such as modernising children‘s hearings.  The Bill will 

implement the majority of the recommendations that the Government accepted in its response in 

2010.  A consultation in 2007 informed the review. Further consultations on the draft Bill and 

treatment of civil appeals from the Court of Session were undertaken in 2013. Further 

information on the Scottish Government consultations can be found in the Policy Memorandum. 

5. The Bill does not attempt to legislate for all of the recommendations made in the SCCR, 

some of which have been or are being taken forward separately, such as reforms to children‘s 

                                                 
1 The Scottish Civil Courts Review - http://www.scotcourts.gov.uk/about-the-scottish-court-service/the-scottish-

civil-courts-reform  
2 The Scottish Government Response to the Report and Recommendations of the Scottish Civil Courts Review -  

http://www.scotland.gov.uk/Resource/Doc/330272/0107186.pdf  
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hearings.  Many of the changes which have been recommended have already been implemented 

such as some of the reforms of the Inner House of the Court of Session, or will be implemented 

by court rules made by the Court of Session by act of sederunt, such as some of the procedural 

reforms within the Court of Session envisaged by the Bill.  The Bill seeks to set out the 

framework within which the court rules will add the necessary detail.  

6. The opportunity has been taken to modernise and consolidate most of the remaining 

provisions of the Sheriff Courts (Scotland) Acts of 1907 and 1971 (although a few provisions of 

the 1907 Act will still remain).  Not every provision has been replicated and the wording has 

been changed in some provisions.  Some provisions have been amalgamated while others have 

been expanded. 

7. The Bill amends the Judiciary and Courts (Scotland) Act 2008 to establish a joint 

administration for courts and tribunals. It renames the organisation and changes the board 

structure to allow the merged organisation to operate effectively for both courts and tribunals. 

8. The Bill is in eleven Parts. 

9. Part 1 (Sheriff courts) includes provisions on sheriffdoms, sheriff court districts and 

sheriff courts, the judiciary of the sheriffdoms, the organisation of the business, and competence 

and jurisdiction of the sheriffs.  This part provides for the creation of the summary sheriff 

judicial office holder, and for the designation of specialist judiciary.  It also provides for the 

power to confer an all-Scotland jurisdiction for specified cases on a specific court which is 

intended to enable an all-Scotland specialist personal injury court.  It provides for the raising of 

the exclusive competence of the sheriff court.  Schedule 1 specifies the civil proceedings etc. in 

relation to which a summary sheriff will have competence. 

10. Part 2 (The Sheriff Appeal Court) makes provision for the Sheriff Appeal Court which 

will hear summary criminal appeals from the sheriff court and the justice of the peace (JP)  court, 

as well as civil appeals from the sheriff court.  The provisions specify the jurisdiction and 

competence of the Sheriff Appeal Court as well as the status of its decisions in precedent, and 

sets out the arrangements for the President and Vice President of the Sheriff Appeal Court.  The 

provisions set out how sheriffs principal and sheriffs are able to be Appeal Sheriffs.  They confer 

on the President the responsibility for the efficient disposal of business in the Sheriff Appeal 

Court.  They make further provision about court sittings, the Clerk and Deputy Clerks.  (Further 

provision on criminal appeals is made in Part 5.) .  Schedule 1A makes temporary provision for 

Senators of the College of Justice to act as Appeal Sheriffs during a period of 3 years beginning 

with the day on which the Sheriff Appeal Court is established. 

11. Part 3 (Civil procedure) makes provision for civil jury trials in an all-Scotland sheriff 

court.  It also includes provisions for simple procedure which will replace small claims and 

summary cause procedures.  (The Court of Session is able to make further general provision 

about simple procedure in an act of sederunt made under section 97).  This part also includes 

provisions on the granting and enforcement of interdicts with effect in more than one sheriffdom, 

the execution of deeds relating to heritage by the Sheriff Clerk and interim orders.  It includes 

provision on judicial review and warrants of ejection.  This part also makes provision for the 

remit of cases to or from the Court of Session, and to the Scottish Land Court.  It includes 
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provision on lay representation in simple procedure cases and in other proceedings.  It includes 

provision on jury service. It also contains provisions on vexatious litigants.  

12. Part 3A (Procedure and Fees) includes provisions to allow the Court of Session to 

regulate its own procedure and that of the sheriff court and Sheriff Appeal Court. It also includes 

provisions allowing the Court of Session to regulate the fees of those who provide services in the 

Court of Session and sheriff courts. This part also makes provisions for the charging of fees by 

the Scottish Courts and Tribunals Service and relevant officers of court in relation to the running 

costs of the court itself, re-enacting the previous provisions relating to such charges contained in 

the Court of Law Fees (Scotland) Act 1895. This part also sets out the rules to be applied by the 

court in determining for the purposes of determinations on expenses, whether to grant sanction 

for the employment of counsel in the sheriff and Sheriff Appeal Courts.  

13. Part 4 (Civil appeals) includes provisions on civil appeals to the Sheriff Appeal Court and 

to the Court of Session, the effect of appeal, and appeals to the Supreme Court. 

14. Part 5 (Criminal appeals) makes provision for appeals from summary criminal 

proceedings including appeals from the Sheriff Appeal Court to the High Court and bail appeals.  

Schedule 2 makes modifications to the Criminal Procedure (Scotland) Act 1995 consequential 

upon the transfer of summary appeal jurisdiction from the High Court to the Sheriff Appeal 

Court. 

15. Part 5A (Remuneration and Expenses of Senators of the College of Justice) makes 

provision for payment of salaries and expenses of judges of the Court of Session by the Scottish 

Courts and Tribunals Service. 

16. Part 6 (Justice of the peace courts) makes provision relating to the establishment, 

relocation and disestablishment of JP courts, the abolition of the office of stipendiary magistrate, 

the conversion of existing stipendiary magistrates to be summary sheriffs, and a provision 

enabling summary sheriffs to sit in JP courts. 

17. Part 7 (The Scottish Courts and Tribunals Service), together with schedule 3 amends the 

Judiciary and Courts (Scotland) Act 2008 to change the name of the Scottish Court Service to the 

Scottish Courts and Tribunals Service (―the SCTS‖) and confers power on the merged 

organisation to provide administrative support for the Scottish Tribunals and their members. 

18. Part 7A (The Judicial Appointments Board for Scotland) provides for the appointment of 

persons to assist the Board with the carrying out of its functions. 

19. Part 8 (General) includes provision in relation to subordinate legislation, interpretation 

and commencement, and gives effect to schedule 4 which makes minor and consequential 

amendments to a number of enactments.   
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THE BILL 

PART 1 - SHERIFF COURTS 

Chapter 1 - Sheriffdoms, sheriff court districts and sheriff courts 

Section 1 – Sheriffdoms, sheriff court districts and sheriff courts 

20. Subsections (1) to (3) set out that Scotland is to be divided into sheriffdoms which are to 

be further divided into sheriff court districts.  They take account of the fact that not all 

sheriffdoms are divided into sheriff court districts (Glasgow and Strathkelvin is currently the 

only sheriffdom that is not so divided) and retain flexibility to cater for the possibility that in the 

future other sheriffdoms may be undivided.  Subsections (4) to (6) provide that, subject to any 

order under section 2, existing sheriffdoms, sheriff court district and sheriff court locations will 

continue as they are following the coming into force of section 1. 

Section 2 – Power to alter sheriffdoms, sheriff court districts and sheriff courts  

21. Section 2 updates the powers to alter sheriffdoms and sheriff court districts in sections 

2(1) and 3(2) of the 1971 Act, combining the two powers into one section, and also adds new 

provisions.  Previously the Scottish Ministers were only able to make changes with the consent 

of the Lord President of the Court of Session and the Scottish Courts Service, the latter being 

placed under a duty to consult parties who are likely to have an interest.  This meant that the 

Scottish Courts Service first had to consult, the Scottish Ministers then made an order and then 

the Lord President had to consent to the order including further consultation with e.g. the sheriffs 

principal. The process was bureaucratic and not well sequenced.  The provisions now set out in 

subsections (2) to (5) endeavour to make the process more straightforward.  Firstly, SCTS (as the 

Scottish Court Service is renamed by section 120 of the Bill) must consult such persons as it 

considers appropriate before submitting a proposal under subsection (1).  Then it may, with the 

agreement of the Lord President, submit a proposal to the Scottish Ministers.  The Scottish 

Ministers must then consider the proposal, and decide whether to make an order and what 

provision to make in the order.  The making of the order is subject to the consent of the SCTS 

and the Lord President.  The order made by the Scottish Ministers is subject to affirmative 

procedure.  

Chapter 2 - Judiciary of the sheriffdoms 

Permanent and full-time judiciary 

Section 3 – Sheriff principal 

22. Section 3 provides that there continues to be the office of sheriff principal, appointed by 

Her Majesty on the same basis as prior to the Bill (that is, on the recommendation of the First 

Minister, after consulting the Lord President, in accordance with section 95(4)(b) of the Scotland 

Act 1998). The appointment procedure set out in section 3 does not affect the operation of 

section 11 of the Judiciary and Courts (Scotland) Act 2008, the effect of which is that the First 

Minister may only recommend an individual who has been recommended for appointment by the 

Judicial Appointments Board for Scotland (subsection (4)). 
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Section 4 – Sheriffs 

23. Section 4 provides that there continues to be the office of sheriff, appointed by Her 

Majesty on the same basis as prior to the Bill (that is, on the recommendation of the First 

Minister, after consulting the Lord President, in accordance with section 95(4)(b) of the Scotland 

Act 1998). The appointment procedure set out in section 4 does not affect the operation of 

section 11 of the Judiciary and Courts (Scotland) Act 2008, the effect of which is that the First 

Minister may only recommend an individual who has been recommended for appointment by the 

Judicial Appointments Board for Scotland (subsection (4)). 

Section 5 – Summary sheriffs 

24. Section 5 introduces a new office of summary sheriff who will be subject to the same 

appointment procedures as for sheriffs – that is, subject to the qualification requirements 

contained in section 14, and appointed by Her Majesty on the recommendation of the First 

Minister, after consulting the Lord President.  The appointment procedure set out in section 5 

does not affect the operation of section 11 of the Judiciary and Courts (Scotland) Act 2008, the 

effect of which is that the First Minister may only recommend an individual who has been 

recommended for appointment by the Judicial Appointments Board for Scotland (subsection 

(4)). Sections 43 and 44 make provision about the competence and jurisdiction of summary 

sheriffs. 

Temporary and part-time judiciary 

Section 6 – Temporary sheriff principal 

25. Section 6 which effectively re-enacts, with amendments, section 11 of the 1971 Act 

makes provision for the appointment of a temporary sheriff principal in the circumstances set out 

in subsection (1).  In these circumstances, and if the Lord President requests, the Scottish 

Ministers must appoint a temporary sheriff principal. Those eligible for appointment are a sheriff 

(subsection (2)(a)) or a ―qualifying former sheriff principal‖ (subsection (2)(b)) defined in 

subsection (3) as an individual who ceased to hold office as sheriff principal other than by virtue 

of an order under section 25 (removal from office) and who has not reached the age of 75.  

Subsection (4) sets out that a temporary sheriff principal may be appointed to exercise either all 

of the sheriff principal‘s functions or only those which the sheriff principal is unable to perform 

or is precluded from exercising.  The Lord President may request the appointment of a temporary 

sheriff principal on the ground that a vacancy has occurred in the office of sheriff principal, only 

if the Lord President considers such an appointment to be necessary or expedient in order to 

avoid a delay in the administration of justice in the sheriffdom (subsection (6)).      

Section 7 – Temporary sheriff principal: further provision 

26. Section 7 makes further provision for the arrangements for a temporary sheriff principal.  

An appointment as a temporary sheriff principal ceases when it is recalled by the Scottish 

Ministers on the request of the Lord President (subsection (2)) or when the individual concerned 

ceases to be a sheriff or is suspended from that office (subsection (3)).  (For suspension and 

removal of sheriffs, see section 22 and 25 respectively).  Except where the temporary sheriff is 

appointed to exercise only limited functions (in terms of section 6(4)(b)), he or she may exercise 

the jurisdiction and powers of sheriff principal of the sheriffdom (subsection (4)).  A temporary 

sheriff principal retains his or her appointment as a sheriff (subsection (5)), but where the 

appointment is as a temporary sheriff principal of a sheriffdom other than that for which the 

person is a sheriff, he or she will only be able to act as a sheriff within the sheriffdom in which 
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appointment as the temporary sheriff principal is held and not in his or her ―home‖ sheriffdom 

(subsection (6)).          

Section 8 – Part-time sheriffs 

27. Section 8, which governs the appointment of part-time sheriffs, replicates the majority of 

section 11A of the 1971 Act (sections 11A to 11D of which were inserted by the Bail, Judicial 

Appointments etc (Scotland) Act 2000).  Subsection (1) provides for the Scottish Ministers to 

appoint individuals to ―act as‖ sheriffs, and for individuals so appointed to be known as ―part-

time sheriffs‖.  The qualifications for appointment, set out in section 14 are the same as for 

sheriffs, and the Scottish Ministers may make an appointment only after consulting the Lord 

President (subsection (2)).  In terms of subsection (3), an appointment as part-time sheriff lasts 

for five years, unless it ceases in accordance with section 20 (Cessation of appointment of 

judicial officers); but see section 9, which provides (with exceptions) for automatic re-

appointment at the end of each five-year period.  A part-time sheriff may exercise the powers 

and jurisdiction that attach to the office of sheriff in every sheriffdom (subsection (4)) and is 

subject to the administrative direction of the sheriff principal of the sheriffdom in which the part 

time sheriff is for the time being sitting (subsection (5)) (for the powers of sheriffs principal in 

this regard, see sections 27 and 28).  Sheriffs principal are directed by subsection (6) to have 

regard to the desirability of ensuring that each part-time sheriff is given the opportunity of sitting 

for at least 20 days, and not more than 100 days, per year.  Section 11A(5) of the 1971 Act, as 

amended by the Maximum Number of Part-Time Sheriffs (Scotland) Order 2006 (S.S.I 

2006/257) imposed a limit of 80 upon the number of part-time sheriffs.  Section 11A(5) is not re-

enacted, and there is no longer a limit on the number of part-time sheriffs.       

Section 9 – Reappointment of part-time sheriffs 

28. Section 9 replicates with some amendments section 11B of the 1971 Act.  The Bill does 

not, however, re-enact the prohibition on those aged 69 from being reappointed. Retirement ages 

in general are not reproduced in the Bill and are instead consolidated through amendments made 

to the Judicial Pensions and Retirement Act 1993 by schedule 4, paragraph 8. Section 11B(9), of 

the 1971 Act which prevented part-time sheriffs who were solicitors from acting as part-time 

sheriffs in the same sheriff court district as  that individual‘s principal place of business, is 

substantially re-enacted in section 15(3).   

29. The effect of section 9 is that, except where one of the conditions in subsection (1)(a)-(c) 

is met, or the individual in question has reached the statutory retirement age of 70 contained in 

section 26(1) of the Judicial Pensions and Retirement Act 1993, that individual must be re-

appointed at the expiry of each five-year appointment. 

Section 10 – Part-time summary sheriffs 

30. This section creates the office of part-time summary sheriff on terms identical to those 

applying to part-time sheriffs.  Reference is made to the notes at paragraph 23. 

Section 11 – Reappointment of part-time summary sheriffs 

31. Section 11 replicates the provisions of section 9 in respect of part-time summary sheriffs.  

Reference is made to the notes at paragraph 24. 
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Re-employment of former holders of certain judicial offices 

Section 12 – Re-employment of former judicial office holders 

32. Section 12 substantially re-enacts section 14A of the 1971 Act, as inserted by the 

Judiciary and Courts (Scotland) Act 2008.  That section provided for the re-appointment of 

retired sheriffs principal and sheriffs; section 12 also allows for the re-appointment of former 

qualifying part-time sheriffs and summary sheriffs and part-time summary sheriffs.  The section 

allows a sheriff principal to appoint a qualifying former sheriff principal, a qualifying former 

sheriff or a qualifying former part-time sheriff to act as a sheriff of the sheriffdom and a 

qualifying former summary sheriff or part-time summary sheriff to act as a summary sheriff of 

the sheriffdom.  Such an appointment only permits the individual in question to act during such 

period or periods as the sheriff principal may determine (subsection (2)), and an appointment 

may only be made where it appears to the sheriff principal to be expedient as a temporary 

measure in order to facilitate the disposal of business in the sheriff courts of the sheriffdom 

(subsection (3)).  So, for example, a former judicial office holder might be appointed to fill a 

temporary gap created by the appointment of one of the sheriffs of the sheriffdom as a temporary 

sheriff principal in terms of section 6.  Subsections (4) to (8) define what is meant by a 

―qualifying‖ former judicial office holder: in order to be ―qualifying‖, the former office holder 

must not have been removed from office under section 25, nor have reached the age of 75.  

Section 13 – Re-employment of former judicial office holders: further provision  

33. This section makes further provisions about the use of former judicial office holders.  

Subsection (1) provides that an appointment continues until recalled by the relevant sheriff 

principal.  Subsections (2) and (3) provide that a re-appointed judicial officer may exercise the 

powers of a sheriff, or as the case may be a summary sheriff of the sheriffdom.  Subsection (4) 

provides that an appointment under section 12(1) comes to an end when the individual reaches 

the age of 75.  Subsection (5) permits an individual to continue to deal with matters relating to a 

case begun before the ending of his or her appointment under section 12(1) and providing that 

for that purpose the individual concerned is to be treated as acting under that appointment. 

Qualification and disqualification 

Section 14 – Qualification for appointment 

34. Section 14 sets out the qualification for appointment as a sheriff principal, sheriff, 

summary sheriff, part-time sheriff or part-time summary sheriff.  It re-enacts the substance of 

section 5 of the 1971 Act by requiring that an individual must have been a solicitor or advocate 

during the 10 years immediately prior to appointment.  Subsection (1)(a) makes it explicit that 

experience in a judicial office specified in subsection (2) immediately prior to appointment also 

qualifies an individual for appointment.    

Section 15 – Disqualification from practice, etc. 

35. Subsections (1) and (2) of section 15 prohibit sheriffs principal, sheriffs and summary 

sheriffs from engaging in any other business, or being in partnership with or employed by or 

acting as agent for any person so engaged.  (In doing so, they substantially re-enact, and extend 

to summary sheriffs, section 6 of the 1971 Act). The prohibition on private practice and business 

is intended to cover all private business as there would be an obvious potential for conflict of 

interest if a sheriff had outside business interests. 
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36. Part-time sheriffs and part-time summary sheriffs are not prohibited from practice since 

they are appointed specifically for expertise and experience in that practice, but subsection (3) 

makes clear that part-time sheriffs and part-time summary sheriffs cannot act in the part-time 

judicial capacity in the sheriff court district in which their place of business as a solicitor is 

situated.  This prohibition now extends to any place of business as a solicitor, not just the main 

place of business.      

Remuneration and expenses 

Section 16 – Remuneration 

37. Section 16 consolidates a number of provision of the 1907 and 1971 Acts dealing with 

the remuneration of sheriffs, sheriffs principal, part-time sheriffs and re-employed former 

judiciary and makes new provision for the remuneration of summary sheriffs and part-time 

summary sheriffs.  The remuneration of sheriffs principal and sheriffs is a reserved matter under 

the Scotland Act 1998.  Subsections (1) and (2) in providing for the determination of the 

remuneration of sheriffs and sheriffs principal by the Secretary of State with consent of the 

Treasury, re-enact section 14 of the 1907 Act.  Subsections (3) and (4) provide for the 

remuneration of summary sheriffs to be determined and paid by the Scottish Ministers.  

Subsections (5), (6) and (7) deal with the remuneration of part-time and re-employed judiciary.  

Again the remuneration of these judiciary is determined by the Scottish Ministers. Subsections 

(8) and (9) restate section 10(4) of the 1971 Act in relation to payments to be made to sheriffs 

principal and sheriffs who are directed to perform the judicial functions of sheriffs principal and 

sheriffs in another sheriffdom.  Subsections (10) and (11) make similar provision in relation to 

summary sheriffs who act in another sheriffdom; in contrast to sheriffs principal and sheriffs, in 

respect of whom the function of determining remuneration continues to rest with the Secretary of 

State with the consent of the Treasury, any additional remuneration of summary sheriffs is to be 

determined by the Scottish Ministers. 

38. Subsection (12) makes it clear that salaries and remuneration for the judicial officers 

listed under subsections (1) to (11) will be paid by the SCTS to reflect the fact that, when the 

Lord President became responsible for the deployment of the judiciary under the Judiciary and 

Courts (Scotland) Act 2008, budgets in support of that (for example travel and subsistence and 

part-time sheriffs) were transferred to the Scottish Courts Service or the Judicial Office.
3
  The 

salary budget (which is paid from the Scottish Consolidated Fund) did not transfer because the 

appointment of the judiciary remains a matter for Her Majesty on the advice of the Scottish 

Ministers.  Subsection (13) provides that the salaries of sheriffs principal and sheriffs and the 

remuneration due to summary sheriffs will be charged on the Scottish Consolidated Fund.              

Section 17 – Expenses 

39. There are a variety of provisions in the 1971 Act that make provision for the payment of 

expenses and allowances to holders of judicial offices in the sheriff court and which are distinct 

from remuneration provisions.  These are section 10(4) (sheriff directed to perform duties in a 

sheriffdom other than that which he was appointed), section 11(8) (temporary sheriffs principal), 

section 11A(8) (part-time sheriffs), section 14A(6) (re-employment of retired sheriffs) and 

section 19 (travelling expenses for sheriffs principal).  Section 17 consolidates these provisions 

and provides that the judicial officers listed in subsection (3) may be paid expenses by the SCTS 

                                                 
3 The Judicial Office is a part of the Scottish Court Service that provides support to the Lord President in his role as 

head of the Scottish judiciary undertaking such functions as training, welfare, deployment etc.  
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if they were reasonably incurred in the performance of the officer‘s duties.  There is now no 

provision for the payment of ―allowances‖.  

Leave of absence 

Section 18 – Leave of absence 

40. Section 18 provides for leave of absence for sheriff court judiciary.  In terms of 

subsection (1) it is for the Lord President to approve leave of absence for sheriffs principal and 

temporary sheriffs principal.  In terms of subsection (2) it is for the sheriff principal to approve 

leave of absence for a sheriff or summary sheriff.  The maximum amount of recreational leave 

which may be approved for any one judicial officer in a given year is seven weeks (subsection 

(3)), although this limit may be exceeded with the permission of the Lord President (subsection 

(4)), which the Lord President may give only if there are special reasons which justify exceeding 

the limit in the particular case (subsection (5)).  There is no limit upon the amount of leave which 

may be approved for non-recreational purposes (defined in subsection (7) as including, without 

limitation, sick leave, compassionate leave and study leave).  Subsection (6) allows the Lord 

President to delegate to another judge of the Court of Session any of the functions conferred 

upon the Lord President by this section.  (So far as leave of absence for sheriffs principal and 

sheriffs is concerned, the provision made by section 18 is substantially equivalent to that 

currently provided for in sections 13(2) and (3) and 16(2) and (2A) of the 1971 Act).   

Residence 

Section 19 – Place of residence 

41. Section 19 replicates sections 13(1) and 14(2) of the 1971 Act to preserve, and extend to 

summary sheriffs, the existing power of the Lord President to require a judicial officer to have an 

ordinary residence at such place as the Lord President may require – which would normally be 

within reasonable travelling distance to the court or courts where that judicial officer sits.   

Cessation of appointment 

Section 20 – Cessation of appointment of judicial officers 

42. Section 20 sets out the grounds upon which the appointment of a sheriff principal, a 

sheriff, a summary sheriff, a part-time sheriff or a part-time summary sheriff may come to an 

end.  Subsection (1) allows for resignation at any time by giving notice to that effect to the 

Scottish Ministers.  Subsection (2) provides that the appointment of that officer will end on 

giving such notice or resignation, upon retirement, upon removal from office in accordance with 

section 25, or upon appointment as another judicial officer specified in subsection (3). 

Fitness for office 

43. Section 21 to 25 re-enact, and extend to summary sheriffs and part-time summary 

sheriffs, sections 12A to 12E of the 1971 Act, as inserted by the Judiciary and Courts (Scotland) 

Act 2008.  These provisions are consistent with those which apply to the senior judiciary by 

virtue of sections 35 to 39 of the latter Act.   

Section 21 – Tribunal to consider fitness for office 

44. Section 21 provides that the First Minister must set up a tribunal to investigate and report 

on whether a person is unfit to hold judicial office by reason of inability, neglect of duty or 
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misbehaviour where requested to do so by the Lord President (subsection (1)) or in other such 

circumstances as the First Minister thinks fit, having consulted the Lord President (subsection 

(2)).  Subsection (3) provides that sheriffs principal, sheriffs, summary sheriffs, part-time sheriffs 

and part-time summary sheriffs are all subject to the jurisdiction of such tribunals.  Subsection 

(4) provides that the tribunal is to consist of one judge who must be a qualifying member of the 

Judicial Committee of the Privy Council (and who will, by virtue of subsection (7), chair the 

tribunal and have a casting vote); one holder of the relevant judicial office; one individual who 

has been qualified for at least 10 years as a solicitor or advocate; and one individual who does 

not, and never has, fallen within any of the other categories.  The terms ―qualifying member of 

the Judicial Committee of the Privy Council‖ and ―relevant judicial office‖ are defined in 

subsection (5).  The membership of the tribunal is to be selected by the First Minister, with the 

agreement of the Lord President (subsection (6)). 

Section 22 – Tribunal investigations: suspension from office 

45. Section 22 provides for the suspension from judicial office of the individual who is the 

subject of the tribunal‘s investigation.  This suspension may be effected by the Lord President, 

where the tribunal was constituted at the Lord President‘s request (subsections (1) and (2)), or by 

the First Minister, on receiving a recommendation to that effect from the tribunal (subsections 

(4) and (5)).  In each case, the suspension lasts until the person who made it orders otherwise 

(subsections (3) and (6).  Suspension does not affect the remuneration of the suspended judicial 

officer (subsection 7)).   

Section 23 – Further provision about tribunals 

46. Section 23 provides that a tribunal may require any person to attend its proceedings to 

give evidence or may require any person to produce documents (subsection (1)).  The limits 

upon the requirements which may be made are the same as those which apply to requirements 

made by a court (subsection (2)).  Subsection (3) provides for the enforcement of these 

requirements by providing that if a person fails to comply with either or both of these 

requirements the tribunal may make an application to the Court of Session.  The Court of Session 

may, in turn, make an order enforcing compliance or deal with the matter as if it were a contempt 

of the court (subsection (4)).  Subsection (5) gives the Court of Session power, by act of 

sederunt, to make provision as to the procedure to be followed by and before a tribunal 

constituted under section 21 (subsection (5)).  The expenses of a tribunal, and the payment of 

remuneration and expenses to its members are for the Scottish Ministers (subsection (6). 

Section 24 – Tribunal report 

47. Section 24 provides that the report of a tribunal must be in writing, contain the reasons 

for the tribunal‘s decision, and be submitted to the First Minister (subsection (1)), who must then 

lay the report before the Parliament (subsection (2)). 

Section 25 – Removal from office 

48. Section 25 provides for a judicial office holder‘s removal from office following the report 

of a tribunal constituted under section 21.  Subsection (1) provides that the First Minister may 

remove an individual from the office of sheriff principal, sheriff, part-time sheriff, summary 

sheriff or part-time summary sheriff if the tribunal has reported that the individual is unfit to hold 

that office, and after the report has been laid before the Parliament.  In the case of a sheriff 
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principal, sheriff or summary sheriff, such removal requires an order made by statutory 

instrument under the negative procedure (subsection (2) and (3)). 

Chapter 3 — Organisation of business 

Sheriff principal’s general responsibilities 

Section 27 – Sheriff principal’s responsibility for efficient disposal of business in sheriff courts 

49. Section 27, which substantially re-enacts the provisions of sections 15 and  16(1) of the 

1971 Act, gives the sheriff principal responsibility to ensure the efficient disposal of business in 

sheriff courts (subsection (1)) and power to make such arrangements as appear necessary or 

expedient for the purpose of carrying out that responsibility (subsection (2)).  In particular, the 

sheriff principal has power to allocate business among the judiciary of the sheriffdom 

(subsection (3)), and to give directions of an administrative character to such judiciary and to 

members of the staff of the SCTS (subsection (5)).   The ―judiciary of the sheriffdom‖ is defined 

in section 125(2) as all judicial officers within the sheriffdom including part-time sheriffs and 

part-time summary sheriffs.  Subsection (7) makes it clear that the powers of the sheriff principal 

under this section are subject to the Lord President‘s overall responsibility for the efficient 

disposal of business in the Scottish courts under provisions in the Judiciary and Courts Act 2008.     

Section 28 – Sheriff principal’s power to fix sittings of sheriff courts 

50. Section 28, which re-enacts and updates section 17 of the 1971 Act, gives the sheriff 

principal power by order to prescribe where and when sheriff courts will sit and the descriptions 

of business to be dispose of at those sittings.  The provisions of section 28 are again subject to 

the Lord President‘s overall responsibility for the efficient disposal of business in the Scottish 

courts.  

Section 29 – Lord President’s power to exercise functions under sections 27 and 28 

51. Section 29 permits the Lord President to intervene where the Lord President considers 

that a sheriff principal has exercised functions under section 27 or 28 in a way which is 

prejudicial to the efficient disposal of business in the sheriff courts, is prejudicial to the efficient 

organisation or administration of those courts, or is otherwise against the public interest 

(subsection (1)).  In such a case, the Lord President may rescind the exercise of the function by 

the sheriff principal and exercise the function (subsection (2)).  This section makes equivalent 

provision to section 17A of the 1971 Act.   

Deployment of judiciary 

Section 30 – Power to authorise a sheriff principal to act in another sheriffdom 

52. Sections 30 to 33 enable the Lord President to deploy and re-allocate sheriffs principal, 

sheriffs and summary sheriffs across sheriffdoms, and, in the case of sheriffs and summary 

sheriffs, across sheriff court districts. 

53. Section 30 permits the Lord President to authorise the sheriff principal of one sheriffdom 

to exercise all or some of the functions of sheriff principal of another sheriffdom in any of the 

circumstances set out in subsection (1).  Subsection (6) removes any doubt that a temporary 

sheriff principal may be asked to act in another sheriffdom while appointed.   
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Section 31 – Power to direct a sheriff or summary sheriff to act in another sheriffdom 

54. Section 31 provides that a sheriff or summary sheriff may be directed by the Lord 

President to perform the judicial functions that that individual already performs in another 

sheriffdom or sheriffdoms until the Lord President directs otherwise (subsections (1) and (3)). It 

also provides that this may be instead of, or in addition to, the performance of the duties that that 

individual already performs in the sheriffdom in which they are based (subsection (2)) or, where 

that individual has already been directed to act in another sheriffdom, to that individual‘s duties 

in that sheriffdom (subsection (4)).  

Section 32 – Power to re-allocate sheriffs principal, sheriffs and summary sheriffs between 

sheriffdoms 

55. This section enables the Lord President permanently to transfer sheriffs principal, sheriffs 

and summary sheriffs between sheriffdoms. (So far as sheriffs are concerned, this power re-

enacts the existing provision in section 14(4) of the 1971 Act). 

Section 33 – Allocation of sheriffs and summary sheriffs to sheriff court districts 

56. Section 33 updates and replicates section 14(3) of the 1971 Act and extends its provisions 

to summary sheriffs. It provides that the Lord President is to designate in a direction a particular 

sheriff court district in which a sheriff or summary sheriff is to sit. Further it allows the Lord 

President to move a sheriff or summary sheriff to a different district within the sheriffdom by 

designation in a direction. Subsection (3) clarifies the interaction between the power in 

subsection (1) with the power of the sheriff principal to make temporary special provisions under 

section 27(3)(b), giving precedence to the sheriff principal‘s use of that power.  

Judicial specialisation 

57. Sections 34 to 37 are new provisions which implement the recommendations of the 

SCCR in relation to the desirability of greater specialisation in the sheriff courts.   

Section 34 – Determination of categories of case for purposes of judicial specialisation 

58. This section permits the Lord President to decide categories of cases within the sheriff 

courts which should be heard by judicial officers who specialise in that category of case.   

59. Subsection (2) provides that the categories of cases designated for specialisation by the 

Lord President may be determined by subject matter, value or other such criteria as the Lord 

President considers appropriate.  Subsections (3) and (4) give the Lord President further 

flexibility in relation to the operation of specialisation among the judicial officers. 

Section 35 – Designation of specialist judiciary 

60. Once categories of cases for specialist treatment have been determined by the Lord 

President, section 35 permits a sheriff principal to designate one or more sheriffs or summary 

sheriffs as specialists in one or more of those categories. Under subsections (5) and (6), the Lord 

President is permitted to similarly designate one or more part-time sheriffs or part-time summary 

sheriffs as specialists in cases falling within designated categories and which are within the 

competence of those judicial officers. 
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61. Subsection (7) provides that the designation of a judicial officer as a specialist in one of 

the categories determined by the Lord President does not affect that officer‘s ability to deal with 

cases other than those in relation to which they have been designated as specialist, nor does it 

mean that a judicial officer who has not been designated as a specialist cannot deal with a matter 

that falls within a specialisation.  

Section 36 – Allocation of business to specialist judiciary 

62. Section 36 places a duty on both the Lord President and the sheriff principal of a 

sheriffdom, when allocating business within a sheriffdom, to have regard to the desirability of 

ensuring that cases which fall within the specialist categories are dealt with by judicial officers 

who are designated as specialists in those categories.   

Section 37 – Saving for existing powers to provide for judicial specialisation 

63. Section 37 provides that, notwithstanding the provisions of sections 34 to 36, any other 

power which the Lord President already has to allocate business, including specialist business, 

among the judiciary of the sheriff courts is not affected by those sections.   

Chapter 4 - Competence and jurisdiction  

64. This chapter of the Bill restates and updates the existing provisions of the 1907 and 1971 

Acts concerning those actions and other applications that can competently be brought in the 

sheriff court and the competence and jurisdiction of that court.  It makes certain additions to the 

range of actions that can competently be raised in the sheriff court, in line with recommendations 

made by the SCCR, and also makes fresh provision regarding the privative jurisdiction of the 

sheriff court (referred to in the Bill as the ―exclusive competence‖).  It specifies the competence 

and jurisdiction of the summary sheriff. The territorial jurisdiction of sheriffs is re-stated and 

extended to summary sheriffs.  

Sheriffs: civil competence and jurisdiction 

Section 38 – Jurisdiction and competence of sheriffs 

65. Subsection (1) is a statement of the civil competence of sheriffs.  The approach taken in 

the Bill is to frame this in terms of the competence of a sheriff, rather than the sheriff court.  The 

generality provided for in subsection (1) that sheriffs will retain all the competence and 

jurisdiction which they had before this Bill is enacted is not restricted by the specific kinds of 

actions listed in subsection (2).  This list reflects extensions to competence and jurisdiction after 

the Sheriff Courts (Scotland) Act 1907.   

66. Actions for proving the tenor of documents and reduction are added to the list as 

recommended by the SCCR.     

Section 39 – Exclusive competence 

67. Section 39 sets out which cases fall within the exclusive competence of the sheriff court. 

It provides that in civil proceedings about which the sheriff has competence, and, in which an 

order of value of £100,000 or less is sought, (or where more than one order is sought, the 

aggregate total of such orders is £100,000 or less), the proceedings must be brought in the sheriff 

court.   
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68. Subsection (3) exempts family proceedings (defined in section 124), from the operation 

of this section, unless the only order sought is an order for payment of aliment. Subsection (4) 

provides that this section is subject to the operation of section 88(8) of the Bill which permits 

remit of cases to the Court of Session in exceptional circumstances. Subsection (5) provides that 

the Scottish Ministers may by order (subject to affirmative procedure) substitute for the sum of 

£100,000 another sum.  Subsection (6) defines what is meant by an ―order of value‖.  

Subsections (7) and (8) provide that further detail on how the value of an order or the aggregate 

total value of orders is to be determined may be provided in an act of sederunt made by the Court 

of Session which may make different provision for different purposes.  

Section 40 – Territorial jurisdiction 

69. Section 40 re-enacts section 4 of the 1907 Act so far as it applies to civil proceedings 

provides for the territorial jurisdiction of the sheriff. Given the operation of section 123 which 

governs reference to ‗sheriff‘ throughout the Bill, the reference to sheriff in this provision 

includes reference to any other member of the judiciary of the sheriffdom.  The general 

provisions of the section are without prejudice to any other enactment or rule of law which has 

effect for the purposes of determining the territorial jurisdiction of a sheriff (subsection (4)), and 

are subject to an order under section 41(1) (subsection (5)). 

Section 41 – Power to confer all-Scotland jurisdiction for specified cases 

70. Section 41 provides that the Scottish Ministers may by order (subject to negative 

procedure) set out that the jurisdiction of a sheriff of a specified sheriffdom sitting at a specified 

sheriff court will extend throughout Scotland for specified kinds of civil proceedings, (such as 

personal injury proceedings)(subsection (1)). An order may be made by Ministers only with the 

consent of the Lord President (subsection (2)), and does not affect the jurisdiction of any other 

sheriff court, which may still deal with the kind of proceedings, nor does it restrict the specified 

court to only deal with the specified kinds of proceedings (subsection (3)).  The section does not 

apply in relation to proceedings under the Children‘s Hearings (Scotland) Act 2011 (subsection 

(5)).  

Section 42 – Jurisdiction over persons etc 

71. Section 42 makes provision in relation to the civil jurisdiction in the sheriff court. It is a 

re-enactment of section 6 of the 1907 Act. Section 6 of the 1907 Act is a source of jurisdiction in 

relation to certain civil matters, where no other legislation has impliedly or explicitly displaced 

its operation and accordingly its re-enactment is required in this section. In recognition, however, 

that section 6 has been largely but not completely displaced, subsection (3) provides that its re-

enactment in section 42 is subject to any other rules of jurisdiction. 

Summary sheriffs: civil and criminal competence and jurisdiction 

Section 43 – Summary sheriff: civil competence and jurisdiction 

72. Section 43 provides that a summary sheriff may exercise all of the jurisdiction and 

powers of the sheriff in relation to civil proceedings, but only with regard to the proceedings and 

matters listed in schedule 1 (subsection (1)).  Subsection (2) provides that a sheriff still has 

jurisdiction and competence over the matters in schedule 1.  Subsection (3) permits the Scottish 

Ministers by order to amend schedule 1.  (For the procedure applying to such an order, see 

section 122). 
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Section 44 – Summary sheriff: criminal competence and jurisdiction 

73. Section 44 provides that a summary sheriff may exercise all of the jurisdiction and 

powers of the sheriff in criminal investigations and proceedings (subsection (1)) including the 

powers of a sheriff under the Criminal Procedure (Scotland) Act 1995 (subsection (2)).  This is 

subject to subsection (3), which exempts certain aspects of solemn criminal proceedings from the 

powers and jurisdiction of the summary sheriff. The provisions of this section are without 

prejudice to the jurisdiction and competence of a sheriff in relation to criminal investigations and 

proceedings (subsection (4)).  

PART 2 - SHERIFF APPEAL COURT 

74. The SCCR recommended the establishment of a Sheriff Appeal Court to deal with all 

civil appeals from the sheriff court and all summary criminal appeals by an accused on 

conviction or sentence; appeals by the Crown on acquittal or sentence; and bail appeals 

(emanating from the sheriff court or the justice of the peace court).   

75. In civil appeals, the appellate jurisdiction that presently attaches to the office of sheriff 

principal will cease, as will the right to take an appeal directly from the sheriff court to the Inner 

House.  Instead all civil appeals from cases heard at first instance by the sheriff court will lie to 

the Sheriff Appeal Court.  It will have power to remit or transfer a particularly important or 

complex appeal to the Inner House.  Onward appeal to the Inner House from the Sheriff Appeal 

Court will require the permission of the Sheriff Appeal Court, failing which the Inner House, and 

permission will only be given if a ―second appeals‖ test is met. 

76. In summary criminal cases there will no longer be a right of appeal directly to the High 

Court against conviction or sentence or, in the case of the Crown, against acquittal or sentence.  

Such appeals will also lie to the Sheriff Appeal Court in the first instance, although there will be 

a corresponding power to remit complex appeals to the High Court.  An onward appeal to the 

High Court would require permission, which would only be granted where there are clearly 

arguable grounds of appeal, on a point of law.   

77. The provisions in this Part of the Bill provide for the establishment of the Sheriff Appeal 

Court, its membership, its clerking arrangements and its rules of court etc.  The territorial 

jurisdiction of the Court is determined by the courts whose decisions are appealable to the Court.     

Chapter 1 - Establishment and role 

Section 45 – The Sheriff Appeal Court 

78. This section provides for the establishment of the Sheriff Appeal Court as a ―court of 

law‖. This point is expanded upon in section 46.  Subsection (2) provides that the court is made 

up of judicial office holders each known as an Appeal Sheriff.  

Section 46 – Jurisdiction and competence 

79. Subsection (1) sets out the jurisdiction and competence of the Sheriff Appeal Court, 

providing that it will determine appeals to such extent as is provided for in the Bill or in any 

other enactment. With regard to the Bill, the court will hear civil appeals under the provisions set 

out in Part 4 and criminal appeals under the provisions set out in Part 5. The court is a collegiate 
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one with a decision of the court being constituted by a decision of one or more Appeal Sheriffs. 

Subsection (3) expands upon the phrase ―court of law‖ used in section 45, putting beyond any 

doubt that the Sheriff Appeal Court is a court with the same inherent features as other courts in 

Scotland. This is intended to make clear that the court has the inherent jurisdiction of a court of 

law and thus ensures that, for example, the law on contempt of court and other rules relative to 

courts and court proceedings, such as rules about privilege, are to apply.  

Section 47 – Status of decisions of the Sheriff Appeal Court in precedent 

80. This section makes specific provision about precedent. While the position of the court in 

the hierarchy of courts in Scotland should ensure that its decisions will be binding upon those 

courts whose appeals it hears, this section puts that beyond doubt. Accordingly this section 

provides that in its interpretation or application of the law, the criminal decisions of the Sheriff 

Appeal Court will be binding on all JP courts throughout Scotland; and, the civil and criminal 

decisions of the Sheriff Appeal Court will be binding on all sheriffs throughout Scotland, as well 

as on the Sheriff Appeal Court (unless that Court is composed of a greater number of Appeal 

Sheriffs than composed the Court which made the decision). The use of ‗sheriff‘ in subsection 

(1)(a) and (2), will take on the definition in section 123, and will therefore bind the decisions of a 

sheriff principal sitting as a judge of first instance and any other judicial officer in the sheriff 

court.    

81. Subsection (2) puts beyond doubt that a decision of the Sheriff Appeal Court also binds 

sheriffs in solemn criminal proceedings (before a sheriff and jury). Part 5 of the Bill does not 

provide for an appeal from a solemn case in the sheriff court. Accordingly it was thought 

necessary to ensure that, despite the absence of such an appeal, the interpretation and application 

of the law as set out by the Sheriff Appeal Court will be the same when applied by the sheriff, 

whether in a summary or solemn case. 

Chapter 2 – Appeal sheriffs 

Section 48 – Sheriffs principal to be Appeal Sheriffs 

82. This section makes provision for sheriffs principal to automatically become Appeal 

Sheriffs without the need for formal appointment.  Sheriffs principal will thus hold two offices. 

Holding office as an Appeal Sheriff is dependent upon the sheriff principal continuing to hold 

office as a sheriff principal. Further, suspension from the office of sheriff principal will mean 

suspension from the office of Appeal Sheriff. 

Section 49 – Appointment of sheriffs as Appeal Sheriffs 

83. Section 49 provides that sheriffs who have held office as such for at least five years may 

be appointed by the Lord President to be Appeal Sheriffs. The Bill makes no distinction between 

Appeal Sheriffs who are appointed by virtue of section 48 or 49 in terms of the judicial functions 

of Appeal Sheriffs or judicial authority; accordingly an Appeal Sheriff appointed by virtue of 

section 48 is not to be treated as a more senior Appeal Sheriff to an Appeal Sheriff appointed 

under section 49.   

84. Sheriffs appointed under this section may continue to act as sheriffs. The number of 

appointed Appeal Sheriffs will be a matter for the Lord President.  In a similar way to section 48, 

holding office as an Appeal Sheriff is dependent upon the sheriff continuing to hold office as a 
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sheriff, and suspension from the office of sheriff will mean suspension from the office of Appeal 

Sheriff. 

Section 50 – Re-employment of former Appeal Sheriffs 

85. Section 50 enables the Lord President to appoint retired Appeal Sheriffs to sit in the 

Sheriff Appeal Court in the same way and under the same conditions as retired sheriffs principal, 

sheriffs and summary sheriffs may be re-employed in the sheriff court.  Accordingly, it provides 

that the Lord President may appoint as a temporary measure, in order to facilitate the disposal of 

business, former Appeal Sheriffs to act as an Appeal Sheriff.  In order to be able to be appointed, 

the former Appeal Sheriff must not have been removed from office under section 25 or 49(7), 

nor be aged 75 or over  Subsections (7) to (9) make provision for the Scottish Ministers to 

determine the amounts to be paid to re-employed Appeal Sheriffs by the SCTS. 

Section 51 – Expenses 

86. This section allows the SCTS, as it sees fit, to pay expenses to Appeal Sheriffs which are 

reasonably incurred in the performance of the duties of Appeal Sheriffs.   

Section 51A – Temporary provision 

87. Section 51A introduces schedule 1A to the Bill.  This schedule makes provision for the 

Lord President of the Court of Session to appoint Senators of the College of Justice to act as 

Appeal Sheriffs in the Sheriff Appeal Court.  The intention is that Senators will be able to assist 

the Appeal Sheriffs in the new court with appellate work.  The appointment of Senators to act as 

Appeal Sheriffs will only be possible for a period of three years from the commencement of the 

provisions establishing the Sheriff Appeal Court 

Chapter 3 - Organisation of business 

President and Vice President 

Section 52 – President and Vice President of the Sheriff Appeal Court 

Section 53 – President and Vice President: incapacity and suspension 

88. Sections 52 and 53 make provision for the appointment of the President and Vice 

President of the Sheriff Appeal Court who will be appointed from the ranks of those Appeal 

Sheriffs who are also sheriffs principal. Provision is also made here for where the President or 

Vice President is unable to carry out the function of the office that these individuals hold or is 

suspended from office.  It is intended that the role of the President and Vice President will be 

purely administrative and will be concerned solely with the organisation of sittings of the Sheriff 

Appeal Court.  Accordingly the President or Vice President will, in terms of judicial functions or 

judicial authority, not be treated as a more senior Appeal Sheriff to an Appeal Sheriff who does 

not hold that role.  

Disposal of business 

Section 54 – President’s responsibility for efficient disposal of business 

89. The President of the Sheriff Appeal Court is tasked with the organisation of the efficient 

disposal of business in the Court similar to the sheriff principal‘s responsibility for this in his or 

her sheriffdom. The President has wide powers in subsection (2) to make such arrangements as 
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are necessary or expedient in the carrying out of that responsibility.  Subsection (4) provides that, 

in carrying out the responsibility imposed by subsection (1), the President may give 

administrative directions to those persons referred to in subsection (5).  Subsection (6) makes it 

clear however that the President‘s responsibilities conferred by this section are subject to the 

overall responsibility of the Lord President for the efficient disposal of business in the Scottish 

courts.  

Sittings 

Section 55 – Sittings of the Sheriff Appeal Court 

90. Subsection (1) permits maximum flexibility to allow the Sheriff Appeal Court to sit at 

any place in Scotland designated by the Bill as a place for the holding of a sheriff court (which 

may be as general as a reference to a town or city).  For example, this means that, although the 

Sheriff Appeal Court could sit centrally in Edinburgh for criminal appeals, there will remain the 

possibility of civil appeals being heard in the sheriffdom in which they originated. (This also 

includes the possibility that criminal and civil appeals could be heard in Parliament House in 

Edinburgh as ―Edinburgh‖ is currently (and will remain) a place designated where a sheriff court 

is to be held.) Under subsection (5), these arrangements are subject to the overall responsibility 

for the efficient disposal of business in the Scottish courts placed on the Lord President.  

Section 56 – Rehearing of pending case by a larger Court 

91. Section 56 provides for the Appeal Sheriffs to determine that a case be reheard by a fuller 

bench of the Sheriff Appeal Court in circumstances where they are equally divided or where they 

consider the matter to merit such treatment.  

Chapter 4 – Administration 

Clerks 

Section 57 – Clerk of the Sheriff Appeal Court 

Section 58 – Deputy Clerks of the Sheriff Appeal Court 

Section 59 – Clerk and Deputy Clerks: further provision 

92. Sections 57, 58 and 59 make provision for the clerking arrangements in the Sheriff 

Appeal Court. Individuals can hold the office of the Clerk of the Sheriff Appeal Court only if 

they also hold the office of sheriff clerk.  Provision is made for the SCTS to determine periods of 

appointment and terms and conditions for individuals‘ appointed as Clerk and Deputy Clerks.  

The Clerk and Deputy Clerks of the Sheriff Appeal Court are staff of the SCTS.  The Clerk, with 

permission of the SCTS, may delegate his or her functions to a Deputy Clerk of the Sheriff 

Appeal Court or a member of staff of the SCTS, for example the functions conferred by section 

60(1)(b).    Further provision is made for the SCTS to make provision to cover temporary 

absences of the Clerk, or Deputy Clerk, with other members of staff of the SCTS. 

Records 

Section 60 – Records of the Sheriff Appeal Court 

93. Section 60 provides for the authentication of records of the Sheriff Appeal Court and 

makes provision enabling the records to be in electronic form.  
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PART 3 – CIVIL PROCEDURE 

Chapter 1 – Sheriff court  

Civil jury trials 

94. Sections 61 to 69 provide for civil jury trials in certain sheriff courts.  The intention is to 

introduce a procedure similar to that operating in the Court of Session and, accordingly, the 

provisions largely reflect the language and procedures currently set out in the Court of Session 

Act 1988 (the ―1988 Act‖). 

Section 61 – Civil jury trials in an all-Scotland sheriff court 

95. Section 61(1) read with subsection (8) sets out the types of actions which may require a 

jury trial. The section only applies to those types of civil proceedings which have been specified 

in an order made under section 41, and only at the sheriff court or courts which have been 

specified as having jurisdiction throughout Scotland for those types of civil proceedings.  

Further, subsection (8) provides that a civil jury trial is only to take place for those types of 

proceedings which, if they were competent in the Court of Session, would be tried by a jury 

there, under section 11 of the 1988 Act.  

96. Section 61(2) makes it clear that a jury trial must take place where proceedings have been 

remitted to probation (i.e. that it has been decided to allow evidence to be led to establish the 

facts). This qualification makes it clear that it is unnecessary to have a jury trial where the 

pleadings are irrelevant or there is some other fundamental problem. However, subsection (2) 

also makes it clear that a jury trial will not go ahead if the parties agree otherwise or special 

cause is shown. The use of the phrase ―special cause‖ is deliberately identical to that in section 

9(b) of the 1988 Act and subsection (3) explicitly provides that the sheriff will apply that test in 

the same way as the Court of Session currently does. 

97. Subsection (4) sets out the questions which are to be put to the jury, being the ―issues‖ 

put to the jury in the equivalent action in the Court of Session, in terms of section 12 of the 1988 

Act. Again, as with civil jury trials in the Court of Session, a jury will consist of 12 people 

(subsection (5)).       

Section 62 – Selection of the jury 

98. Section 62 is based on section 13 of the 1988 Act, with the continued expectation that 

practice and procedure in the Court of Session, including with regard to the effect of any 

challenge to a potential juror, will be adopted in this regard in the sheriff court. Further detailed 

rules in relation to civil jury trials in the sheriff court, for example on how the ballot is to be 

conducted, may be made in an act of sederunt under section 97. 

Section 63 – Application to allow the jury to view property 

99. Section 63 is based on section 14 of the 1988 Act.  It provides for a party to the 

proceedings to apply to the sheriff to allow the jury to view any property which is relevant to the 

proceedings. 
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Section 64 – Discharge or death of juror during trial 

100. Section 64 provides that the sheriff may allow a juror not to take any further part in the 

proceedings, and for the way in which the proceedings are to continue should a juror be 

permitted to take no further part or die during proceedings.  It is based on section 15 of the 1988 

Act, except that subsection (4) makes further provision if the number of members of the jury 

falls below 10.  

Section 65 – Trial to proceed despite objection to opinion and direction of the sheriff 

101. Section 65 is based on section 16 in the 1988 Act and provides similarly that if an 

objection is taken during the trial to the opinion or direction of the sheriff, that this is not to 

prevent the trial from proceeding nor the jury returning the verdict and assessing damages. 

Section 66 – Return of verdict 

102. Section 66 is drawn from section 17 of the 1988 Act.  It concerns the determination of a 

verdict by the jury and the status of that verdict, and includes provisions on the selection of a 

juror to speak for the jury and the ability of the sheriff to discharge the jury and order another 

jury trial should the jury be unable to agree upon a verdict after a period of three hours.  Court 

rules will be provided under section 97 in relation to giving effect to the jury‘s verdict.     

Section 67 – Application for new trial 

103. Subsections (1) to (4) are based on section 29(1) and (2) of the 1988 Act except that the 

application for a new trial from the all-Scotland sheriff court will be to the Sheriff Appeal Court 

rather than the Inner House.  It concerns the grounds under which a party to the proceedings may 

apply to the Sheriff Appeal Court for a new trial and what that court may do with such an 

application.  Subsection (4) makes it clear that the powers of the Sheriff Appeal Court are subject 

to the operation of section 68 which sets out conditions on those powers.  Subsection (5) is new 

and makes clear, for the avoidance of doubt, what the consequences are of granting a new trial.  

Subsections (6) and (7) are based on section 29(3) of the 1988 Act and provide where the Sheriff 

Appeal Court may, instead of granting a new trial, set aside the decision of the jury and enter a 

judgment in favour of the unsuccessful party.  Subsection (8) sets out that, if the Sheriff Appeal 

Court consists of more than one Appeal Sheriff, the Court may set aside the verdict of a jury or 

enter judgment for the party unsuccessful at the trial only if that is the opinion of all the Appeal 

Sheriffs hearing the appeal. 

Section 68 – Restrictions on granting a new trial 

104. Section 68 is drawn from the provisions of section 30 of the 1988 Act.  It provides for 

various circumstances where the court must grant a new trial, may grant a new trial restricted to 

the question of damages, or may not grant a new trial. Subsection (4) varies from section 30(2) 

of the 1988 Act, however, in that in the circumstances set out in section 68(1), the court must 

refuse to grant a new trial, whereas section 30(2) states that the court may refuse to grant a new 

trial.  Subsection (7) explains that, where the Court is constituted by more than one Appeal 

Sheriff, an application for a new trial may not be granted unless the majority of those Appeal 

Sheriffs hearing the case agree that it should.  
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Section 69 – Verdict subject to opinion of the Sheriff Appeal Court 

105. Section 69 is based on section 31 of the 1988 Act.  It provides that a party to the case may 

apply to the Sheriff Appeal Court for that court to direct that a verdict be returned in whole (or in 

part) in that party‘s favour.  It further sets out what the Sheriff Appeal Court may do in respect of 

that application. 

Simple procedure 

106. At present, cases for sums up to £5,000 fall to be dealt with under small claims or 

summary cause procedure in the sheriff court.  The SCCR concluded that it was unnecessary to 

have two different sets of procedures for cases for £5,000 or less, but that there was a continuing 

need for a distinct procedure for low value claims.  It considered that the financial limit should 

be set at £5,000 for the time being, but recommended the creation of a new procedure for cases 

under £5,000, to be dealt with primarily by summary sheriffs.  The Bill refers to this new 

procedure as ―simple procedure‖. 

107. The Review advocated a flexible procedure based on a problem-solving, interventionist 

approach in which the court should identify the issues and specify what it wishes to see or hear 

by way of evidence or argument.  The new procedure should be accessible to party litigants, with 

clear, straightforward court rules in plain English and under which the summary sheriff would be 

able to assist the parties to reach settlement.    

Section 70 – Simple procedure 

108. Subsection (1) establishes a new type of civil proceedings in the sheriff court called 

simple procedure. Simple procedure replaces the form of procedure known as summary cause 

which will be abolished through the repeal of sections 35 to 38 of the 1971 Act by paragraph 6 of 

schedule 4 to the Bill. The abolition of summary cause proceedings will also mean the abolition 

of small claim proceedings which are a subset of summary cause proceedings. Subsection (2) 

makes it clear that most of the provisions about simple procedure will be made by court rules 

made under section 97.   

109. Subsection (3) lists the types of proceedings which can only be brought by simple 

procedure, providing a monetary limit of £5,000 with respect to such proceedings. No other 

types of proceedings can be brought subject to simple procedure.  Subsection (3A) makes clear 

that the limitation on the type of case which must be brought under simple procedure does not 

prevent cases already raised under different forms of procedure from being transferred to simple 

procedure under section 75, or affect the operation of section 79 which provides that cases which 

are currently subject to summary cause procedure will become subject to simple procedure. It 

also makes clear that this limitation does not prevent a simple procedure case from being 

transferred out of that procedure under section 76. 

110. Subsection 4 makes it clear that the obligation to raise an action falling within the 

description in 70(3)(a) by simple procedure does not apply where such a case is also of a type 

affected by section 70A (proceedings in the specialist court), nor where it is also of a type 

affected by section 71 (certain proceedings for aliment). Subsection (5) provides that court rules 

made by an act of sederunt by the Court of Session will determine the way in which the sum in 

subsection (3) may be calculated.  Subsection (6A) enables rules of court to clarify when 

proceedings are of a type that are to be subject to simple procedure. The current method through 
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which the court determines whether a case must be raised under summary cause procedure is set 

out in the case of Milmor Properties v W & T investments Co. Ltd. [2000].  This power permits 

rules of court to adopt or modify this method.   

111. Subsection (7) ensures that the term ―simple procedure case‖, when used in Part 3 of the 

Bill includes cases which have been transferred to simple procedure under section 75 and cases 

which have been made subject to simple procedure by other enactments. Subsection (9) provides 

that the £5,000 limit may be varied by the Scottish Ministers by order (which is made subject to 

affirmative procedure by virtue of section 122(2)(a) of the Bill).    

Section 70A – Proceedings in an all-Scotland sheriff court 

112. Section 70A provides that where proceedings for the payment of a sum of £5,000 or less 

may be brought in an all-Scotland sheriff court (i.e. the proposed personal injury court) by virtue 

of an order under section 41(1), then those proceedings are not subject to simple procedure in the 

specialist court.  The claimant has the choice of raising his or her claim in the local sheriff court 

under simple procedure, or in the specialist court.   

Section 71 – Proceedings for aliment of small amounts under simple procedure 

113. Section 71 re-enacts and updates the drafting of section 3 of the Sheriff Courts (Civil 

Jurisdiction and Procedure) (Scotland) Act 1963.  It provides that, regardless of the general rules 

in any enactment on simple procedure, that an action for aliment where the amount claimed does 

not exceed a certain sum may be brought subject to simple procedure.  The sum set by the 

section may be varied by an order made by the Scottish Ministers, subject to negative procedure.  

Given the re-enactment of section 3, the 1963 Act is now wholly repealed by paragraph 21 of 

schedule 4 to the Bill.   

Section 72 – Rule-making: matters to be taken into consideration 

114. Section 72 establishes that, as far as possible, the rules of court which govern simple 

procedure will enable an interventionist and problem-solving approach.  It is to be read subject to 

the obligation on the Scottish Civil Justice Council to draft the rules in accordance with the 

principle that they should be as clear and easy to understand as possible, in terms of section 

2(3)(b) of the Scottish Civil Justice Council and Criminal Legal Assistance (Scotland) Act 2013.  
The obligation to make rules of court which reflect such principles is deliberately framed to be 

exercised ―so far as possible‖ in order to avoid any obligation to create rules that may be 

inconsistent or contradictory with one another.  Paragraph (d) is intended to ensure that the rules 

are flexible enough to allow a sheriff to follow the procedure that is most appropriate to the 

circumstances of the case. 

Section 73 – Service of documents 

115. Section 73, which is derived from section 36A of the 1971 Act, permits rules made under 

section 97 to provide for the sheriff clerk to be required to effect service of any document on 

behalf of parties in a simple procedure case.  

Section 74 – Evidence in simple procedure cases 

116. Subsection (1) is based on section 35(3) of the 1971 Act and is a reflection of the desire 

to make the simple procedure less bound up in technical, legal rules.  Subsection (2) replicates 
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section 36(3) of the 1971 Act which was included as ordinary cause rules in the sheriff court 

require the recording of evidence.  Ordinary cause procedure will not exist after the Bill is 

enacted (by virtue of the repeal of Schedule 1 to the 1907 Act by schedule 4 paragraph 4(h) of 

the Bill). However the new rules of procedure are likely to require the recording of evidence in at 

least some cases and so section 74(2) is necessary to make it clear that such recording is not 

required in simple procedure cases.  

Section 75 – Transfer of cases to simple procedure 

117. Section 75 provides for cases which are not being dealt with under simple procedure to be 

transferred to that form of proceedings, provided they are now of a type that could be brought 

under simple procedure. Accordingly if proceedings develop to such an extent that, if they had 

been raised at that point, they would have had to have been raised under simple procedure, they 

may be transferred to simple procedure. Subsection (2)(b) permits cases to be transferred to 

simple procedure if the parties agree, even if the sum sought would exceed the usual monetary 

limit for simple procedure cases. In such a transfer there is no obligation that the sum sought 

requires to be lowered to meet the financial limit set out in section 70(3) or 71(2). Accordingly 

the parties‘ agreement to continue subject to simple procedure does not have the effect of 

capping the sum sought to those financial limits.    

Section 75A – Proceedings in an all-Scotland sheriff court: transfer to simple procedure 

118. This section provides for a party to a case raised in the specialist court to apply to have it 

transferred out of that court, and into simple procedure in another sheriff court having 

jurisdiction, on special cause shown.   

Section 76 – Transfer of cases from simple procedure 

119. Section 76 provides for the transfer of cases out of simple procedure. Given the abolition 

of ordinary cause rules, it is left to court rules under section 97 to determine if a uniform set of 

rules is to be adopted for all remaining cases outwith simple procedure or if different rules are to 

apply to different kinds of case. This provision simply states that cases will be transferred from 

simple procedure without specifying the procedure to which they are being transferred.   

Section 77 – Expenses in simple procedure cases 

120. Section 77 re-enacts section 36B of the 1971 Act with modifications to reflect the new 

system of simple procedure.  Subsection (1) provides that the Scottish Ministers may prescribe, 

by order (subject to affirmative procedure by virtue of section 122(2)(a)), categories of simple 

procedure to which alternative expenses rules will apply. Subsection (2) makes it clear that these 

categories will be defined by reference to the value of the claim or the subject matter of the 

claim, permitting types of actions, for example personal injury, to be excluded from any 

limitation on expenses.   

121. An order under subsection (3) could also specify some civil proceedings where different 

expenses could apply, excepting them from categories set out in subsection (2). 

122. Subsection (4) then sets out cases in which those rules are disapplied.  Subsection (5) is 

based on section 36B(3) of the 1971 Act and lists the circumstances in which the restrictions on 

expenses should not apply due to the behaviour of  one of the parties to the case. Subsections (6) 
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and (7) allow the sheriff to make an direction disapplying the restrictions on expenses in an order 

under subsection (1), in complex cases.  

Section 78 – Appeals from simple procedure cases 

123. This section provides that an appeal on a point of law may be taken under section 104 to 

the Sheriff Appeal Court, however only against the final judgment of the sheriff.  No further 

provision is required in this section for onward appeals of simple procedure cases from the 

Sheriff Appeal Court to the Court of Session, (which are possible under the Bill) since such 

appeals will be governed by the general rules applicable to section 104 appeals.  

Section 79 – Transitional provision: summary causes 

124. Section 79 makes provision to deal with the transition between summary cause procedure 

and its replacement, simple procedure.  This ensures that all references in legislation which 

currently refer to summary cause are to be read as referring to simple procedure.  

Interdicts and other order: effect outside sheriffdom 

Section 80 – Interdicts having effect in more than one sheriffdom 

Section 81 – Proceedings for breach of an extended interdict 

125. Section 80 gives a sheriff competence to grant an interdict or interim interdict having 

effect outwith the sheriff‘s sheriffdom. 

126. Section 81 sets out that these types of interdicts are to be known as ―extended interdicts‖, 

and that proceedings for a breach of an extended interdict will be capable of being validly raised 

and enforced by an action in a number of sheriff courts: in the sheriffdom in which the defender 

is domiciled; in the sheriffdom in which the interdict was granted; and in the sheriffdom in 

which the alleged breach occurred. 

127. Further, on the application of a party to the proceedings or on the sheriff‘s own initiative, 

a sheriff may transfer proceedings to a sheriff of another sheriffdom, if satisfied that this would 

be more appropriate.  This sheriff may transfer the proceedings to any other sheriffdom in this 

case, and is not limited to the sheriffdom in which the defender is domiciled, the sheriffdom in 

which the interdict was granted or the sheriffdom in which the alleged breach occurred.  Where a 

case is transferred to another sheriff in this way, then that sheriff has the competence to consider 

and determine the proceedings.  

128. This provision is a permissive one, however, and makes it clear that the sheriff will be 

able to use discretion in determining whether proceedings should be raised before them.  This 

discretion applies to the operation of all the rules in the section. It is anticipated that, by 

providing that the test does not affect the power of the sheriff to decline jurisdiction, a sheriff 

will continue to be able to decline jurisdiction on the basis that his or her court is not an 

appropriate forum for determining the matter in dispute (forum non conveniens).   

Section 82 – Power to enable sheriff to make orders having effect outside sheriffdom 

129. Section 82 enables the Scottish Ministers to provide by order (subject to negative 

procedure) for the types of orders (including interim orders) which a sheriff has competence to 
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make which would be capable of having effect and be able to be enforced outwith the sheriffdom 

in which they were granted. This provides that other types of court proceedings may be 

identified and the effect and enforcement of these proceedings extended in a similar way to that 

of interdict. 

Execution of deeds relating to heritage 

Section 83 – Power of sheriff to order sheriff clerk to execute deed relating to heritage 

130. Section 83 provides, where the grantor of any deed relating to heritable property (as 

defined in subsection (6)), is unable, refuses or fails to execute a deed relating to heritable 

property, or cannot be found, that the sheriff may make an order which dispenses with the need 

for the grantor to execute the deed and directs the sheriff clerk to execute the deed.  The effect of 

an execution by the sheriff clerk is that the deed is taken to have the same effect as it would have 

if it had been executed by the grantor.  This section is intended to replicate, and to have the same 

legal effect, as section 5A of the 1907 Act, though the distinction in section 5A(2) between 

applications and summary applications is not perpetuated as the latter are no longer to be a 

defined category of proceedings in the Bill.  The grantee will simply make an application for an 

order in either of the cases mentioned in subsection (1).   

Interim orders 

Section 84 – Interim orders 

131. At present there are no statutory powers conferring on sheriffs a general power to grant 

interim orders corresponding to section 47 of the 1988 Act.    This suggests that there is a real 

doubt regarding the power of a sheriff to grant an interim order ad factum praestandum (that is, 

an order requiring that something (other than the payment of a sum of money) be done pending 

the final determination of the proceedings) and that it would be appropriate to confer an express 

power on sheriffs to make such orders along with the power to grant orders regarding the interim 

possession of any property to which the proceedings relate.   

Chapter 2 – Court of Session 

Section 85 – Judicial review 

132. Section 85 inserts new sections 27A to 27D into the 1988 Act which reform the 

procedures for petitions for judicial review as recommended in Chapter 12 of the SCCR. At 

present, there are no statutory time limits within which an application for judicial review must be 

made.  Section 27A provides that a time limit of three months starting from the date that the 

grounds giving rise to the application for judicial review arose will apply to applications to the 

supervisory jurisdiction of the court.  This is subject to the exercise of the court‘s discretion to 

permit an application to be made outwith that period, for example if there is good reason for 

delay in making an application, or where the court is satisfied that injustice would result if an 

application presented outwith the time period is not allowed to proceed.  Subsection (2) provides 

that the time limit of three months will not apply to an application to the supervisory jurisdiction 

of the court under any enactment that specifies another period ending before the period of three 

months.  Sections 27B, 27C and 27D add a new preliminary stage at which permission to 

proceed to judicial review is granted or refused.  Each case will be considered by a judge from 

the Outer House of the Court of Session.  There will be no necessity for a hearing at this stage.  

The judge will consider whether the applicant has sufficient interest in the subject matter and 

whether the application has a real prospect of success.  
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133. The Supreme Court in Axa General Insurance Ltd & Ors v the Lord Advocate & Others 

[2011] UK SC 46
4
 reviewed the law on title and interest to sue as regards judicial review 

provision – in particular, Lord Hope at paragraphs 62 to 63 and Lord Reed at paragraphs 170 and 

175.  The decision related to the ―standing‖ of a third party to enter the process as respondents, 

but it is clear from the judgments that the statements on ―standing‖ apply to applicants for 

judicial review, and that the substantive law in Scotland allows for a single test in which the 

petitioner for judicial review must demonstrate a sufficient interest in the subject matter of the 

proceedings.  The Bill reflects this in section 27B(2)(a) as part of the permission test. 

134. The reference to a real prospect of success in section 27B(2)(b), reflects Lord Gill‘s 

recommendations.  In deciding whether or not to grant permission, the court will assess not 

whether the case is merely potentially arguable but whether it has a realistic prospect of success 

subject to the important qualification that arguability cannot be judged without reference to the 

nature and gravity of the issue to be argued.   Court rules will set out the process for the 

permission hearing.  Lord Gill envisaged that the applicant would be required to serve upon the 

respondent and any interested party, within seven days of lodging the application, the application 

itself, a time estimate for the permission hearing, any written evidence in support of the 

application, copies of any document on which the applicant proposes to rely and a list of 

essential documents for advance reading by the court with the respondent having 21 days to 

answer the application and to decide whether to oppose the granting of leave.  

135. The possible outcomes at the permission stage are that the court may: 

 grant permission for the application to proceed 

 grant permission for the application to proceed, but with specified conditions or only 

on particular grounds; or 

 refuse permission. 

136. Section 27C provides that, if the permission to apply for judicial review is refused or 

granted subject to conditions or only on particular grounds and this was done without an oral 

hearing, then the applicant has seven days within which to request an oral hearing to review the 

original decision. 

137. The request for review requires to be considered by a different judge.  Section 27C(6) 

provides that section 28 of the 1988 Act does not apply where there is a right to request a review 

at an oral hearing.  In other words, there is no right of appeal to the Inner House against a 

decision made under section 27B – an applicant who wishes to challenge the decision must 

request a review under section 27B(2).  Similarly, there is no right of appeal to the Inner House 

if the judge refuses the request for a review. 

138. Under section 27D, where the court refuses permission or grants permission subject to 

conditions or only on particular grounds following an oral hearing (whether at the first stage of 

permission or following a request under section 27C(2)), the applicant can appeal to the Inner 

House within 7 days of the Court‘s decision.  

                                                 
4 http://supremecourt.uk/decided-cases/docs/UKSC_2011_0108_Judgment.pdf 
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139. The provisions in the Bill also deal with the interaction between the new judicial review 

permission stage and applications to the Court of Session for judicial review of unappealable 

decisions of the Upper Tribunal for Scotland.  Section 50(4) of the Tribunals (Scotland) Act 

2014 makes provision preventing the Court of Session and the Upper Tribunal for Scotland from 

granting permission for a second appeal unless the second appeals test set out by the Supreme 

Court in Eba v Advocate General for Scotland [2011] UKSC 29
5
 is satisfied - the second appeal 

raises an important point of principle or practice or there is some other compelling reason for 

allowing it to proceed. 

140. The Bill ensures that the same second appeals test is applied at the permission stage 

where the application for judicial review relates to a decision of the Upper Tribunal for Scotland 

in an appeal from the First-tier Tribunal for Scotland under section 46 of the Tribunals 

(Scotland) Act 2014 – see section 27B(3).  Therefore, the court may only grant permission for 

the application to proceed if it is satisfied that the second appeals test is satisfied in addition to 

the new judicial review permission test set out in section 27B(3)(a) and (b).  The second appeals 

test is set out in section 27B(3)(c).  It will be necessary for a section 104 order under the 

Scotland Act 1998 to make similar provision to section 27B(3) to ensure that the second appeals 

test is dealt with at the permission stage where the application for judicial review relates to an 

unappealable decision of the UK Upper Tribunal as those decisions relate to reserved matters. 

Section 86 – Interim orders 

141. The SCCR recommended at paragraphs 142 -143 of Chapter 4 that powers to make 

orders ad factum praestandum (that is, orders requiring the performance of a certain act other 

than the payment of a sum of money) and orders for specific implement on an interim or final 

basis conferred on the Scottish Land Court by section 84 of the Agricultural Holdings (Scotland) 

Act 2003 should also be conferred on the Court of Session and the sheriff court.  Section 87 

confers on the Court of Session in section 47 of the Court of Session Act 1988 a power to make 

an order (either final or interim) ad factum praestandum. 

Section 87 – Warrants for ejection 

142. The SCCR recommended that the Court of Session should have jurisdiction to grant a 

decree of removing or warrant of ejection (paragraph 144, Chapter 4).  The Court of Session can 

only grant a decree of removing if this is ancillary to another remedy sought.  Section 87 inserts 

a new section 47A into the Court of Session Act 1988 giving the Court of Session competence to 

grant a warrant of ejection where it grants a decree for removing, so that no further order is 

required to compel the occupier of land to give up occupation.   

Chapter 3 - Remit of cases between courts 

Section 88 – Remit of cases to the Court of Session 

143. Subsections (1) and (2) permit a sheriff to remit a case (to which the exclusive 

competence of the sheriff court under section 39 does not apply i.e. if the £100,000 limit does 

not apply) if the sheriff considers that the importance or difficulty of the case makes it 

appropriate.  This replicates section 37(1)(b) of the 1971 Act.    

                                                 
5 http://supremecourt.uk/decided-cases/docs/UKSC_2010_0206_Judgment.pdf 
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144. The recommendation that the Court of Session should be able to decline the remit of a 

case below the exclusive competence (where section 39 does apply) is given effect to in 

subsections (3) and (4) which permit the sheriff to request the Court of Session to allow 

proceedings to which section 39 does apply to be remitted to that Court if the importance or 

difficulty of the proceedings makes it appropriate to do so. Under subsection (5), the Court of 

Session may permit the proceedings to be remitted ―on cause shown‖.  

Section 89 – Remit of cases from the Court of Session 

145. The SCCR also recommended that where the value of an action raised in the Court of 

Session is likely to be below the exclusive competence limit, as assessed by the judge at a case 

management hearing, there should be a presumption in favour of a remit to the sheriff court.   

Section 89 implements these recommendations.   

146. Subsections (1) and (2) set out that proceedings must be remitted to the sheriff court 

(unless ―on cause shown‖ there are reasons for not so doing), if at any stage the court is of the 

view that the value of the order is likely to be below the value set for the time being in section 

39(1)(b)(ii). Subsection (1)(c) sets out that these provisions would apply to the aggregate total 

value of all orders likely to be granted in the proceedings below the value set for the time being 

in section 39(1)(b)(ii). Under subsection (3), the Court will not have to reach any view on 

liability or contributory negligence and ―likely value‖ is to be assessed on the assumption that 

liability will be established.  Subsections (4) and (5) give a permissive power to the Court to 

remit cases to which the monetary rule does not apply. 

Section 90 – Remit of cases to the Scottish Land Court 

147. Section 90 reproduces section 37(2D) of the 1971 Act to permit a case to be remitted by 

the sheriff to the Scottish Land Court in appropriate cases.  There is no appeal against a decision 

to remit or not to remit.  

Chapter 4 – Lay representation for non-natural persons 

Section 91 – Key defined terms 

148. Section 91 sets out key definitions of non-natural persons (companies and other bodies) 

in Chapter 4, as well as lay and legal representatives for the purposes of Chapter 4. Chapter 4 

makes clear that non-natural persons are entitled to lay representation in certain circumstances in 

simple procedure cases, and may be permitted, in certain circumstances to be represented by a 

lay person in other civil proceedings.  

Section 92 - Lay representation in simple procedure cases 

149. Section 92 sets out the scope for permitting lay representation on behalf of non-natural 

persons in simple procedure cases.  This section is subject to provision that the Court of Session 

may make by act of sederunt under section 94 regulating the authorisation of lay representatives 

for non-natural persons. 

Section 93 – Lay representation in other proceedings 

150. Section 93 sets out the scope for permitting lay representation on behalf of non-natural 

persons in non-simple procedure cases in the sheriff court, the Sheriff Appeal Court and the 

1218



This document relates to the Courts Reform (Scotland) Bill as amended at Stage 2 (SP Bill 46A)  

 

 

 29  

Court of Session.  The decision on whether to permit lay representation in non-simple procedure 

cases lies with the court, who may grant permission subject to the fulfilment of the conditions in 

subsection (3).  The suitability of the choice of lay representative is assessed in light of 

subsection (4) with the assessment of whether permitting lay representation is in the interest of 

justice in subsection (6). The assessment of such concepts as ―interests of justice‖ and 

―suitability‖ in subsection (3) will ensure that the power to determine whether to permit lies 

firmly in the hands of the court taking into account the particular circumstances of the case.   

Section 94 – Lay representation: supplementary provision 

151. Section 94 enables the Court of Session to make further provision by act of sederunt 

about granting permission for lay representatives under section 93 and, more generally, the way 

that the proceedings are conducted by lay representatives. Subsection (2) sets out particular 

provisions that the Court of Session may make in the act of sederunt through its powers in 

subsection (1) including enabling the court (including the sheriff in the case of proceedings in the 

sheriff court) to make an order preventing a lay representative from conducting proceedings 

other than non-simple procedure cases before the court and allowing applications to be 

considered in chambers and without hearing the parties.  Subsection (2) is not an exhaustive list 

of the provisions which may be made under subsection (1). 

Chapter 5 – Jury service 

Section 95 – Jury service 

152. Section 95 provides for the alignment of age limits for jury service for jurors in civil 

cases with those for jurors in criminal cases i.e. it removes the upper age limit for jurors in civil 

cases of 65 years of age. It does this through an amendment to the Law Reform (Miscellaneous 

Provisions) (Scotland) Act 1980 (as amended by the Criminal Justice and Licensing (Scotland) 

Act 2010).  Section 95 also brings arrangements for claiming excusal as of right from civil jury 

service into line with those established for criminal jury service by the Criminal Justice and 

Licensing (Scotland) Act 2010 i.e. that civil jurors aged 71 or over could claim excusal as of 

right.  Jurors serving in criminal cases who attended for jury service but did not serve had their 

automatic excusal time shortened from five years to two years by the 2010 Act, and this is now 

applied to jurors serving in civil cases. 

Chapter 7 – Vexatious proceedings 

Section 100 – Vexatious litigation orders 

Section 101 – Vexatious litigation orders: further provision 

153. Sections 100 and 101 replace and update the Vexatious Actions (Scotland) Act 1898. 

They retain the role of the Lord Advocate as guardian of the public interest, permitting the Lord 

Advocate to seek a ‗vexatious litigation order‘ from the Inner House which requires the 

vexatious litigant to obtain the consent of a Lord Ordinary prior to raising a civil action (section 

100(2)(a)). The test for obtaining an order from the Inner House, and the test which requires to 

be met by a litigant in seeking permission from a judge of the Outer House remains mostly the 

same but has been updated with a more modern form of drafting (section 101(1) and (4) 

respectively). For the first time however, the Court in determining whether to grant a vexatious 

litigation order will be able to take into account the proposed vexatious litigant‘s behaviour in 

proceedings outwith Scotland (section 101(2)).  
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154. The sections also allow the Lord Advocate to seek to prevent a vexatious litigant from 

taking a specified step in specified on-going proceedings (section 100(2)(b)). This power is 

based on the similar powers of the Attorney General of England and Wales in section 42 of the 

Senior Courts Act 1981 and the existing power of the Lord Advocate in 33(2)(b) the 

Employment Tribunals Act 1996. Further, the court may also determine that a vexatious 

litigation order has effect only for such a period as specified in the order (section 100(4)).  

155. Subsections (6) to (8) of section 101 make provision permitting a court dealing with on-

going civil proceedings that are halted by an order under section 100(2)(b) to make orders in 

those proceedings in consequence, including with regard to the disposal of those proceedings.  

Section 102 – Power to make orders in relation to vexatious behaviour 

156. Section 102(4) allows the Scottish Ministers to make regulations (subject to negative 

procedure) to empower the courts to deal with vexatious behaviour. Scottish Ministers will 

require to consult the Lord President prior to making regulations.  

157. This section is designed to empower the courts to deal with vexatious behaviour and 

abuse of process in a similar way to the use of Civil Restraint Orders (CROs) by the courts of 

England and Wales. CROs are part of the inherent powers of the courts of that jurisdiction and 

are a form of order which may be granted by them in response to unmeritorious applications or 

claims by a litigant.  The effect of such orders is to require a litigant to obtain the permission of a 

specified judge or court (as the case may be) prior to making applications in a particular case or 

cases, or from raising actions, either generally or in specific courts.  They are a flexible, court-

led response to abuse of the court process, which can be tailored to ensure that the rights of the 

litigant in question are balanced against both the rights of the other parties to any action and the 

efficient operation of the court. 

158. Despite section 102 there will continue to be a role for the Lord Advocate as guardian of 

the public interest (under section 100 and 101): it may be possible for a vexatious litigant, 

through a wide geographical spread of different actions, not to trouble one court sufficiently to 

trigger the court-led sanction, but in his or her behaviour overall, to trouble the system or one 

litigant in a variety of courts. That said, now that the courts will be given this power, it is 

expected that the number of actions required to be taken by the Lord Advocate will decrease. 

PART 3A – PROCEDURE AND FEES 

Procedure 

159. Sections 96 and 97 provide powers for the Court of Session to make rules of court by act 

of sederunt to regulate procedure in the Court of Session (section 96) and in the sheriff court and 

the Sheriff Appeal Court (section 97).  The powers to make rules of court are intended to be 

broadly similar, but with specific variations required to take account of the different jurisdictions 

of the courts.   

160. Given the critical role which rules of court will therefore have in implementing the 

SCCR, the powers granted in sections 96 and 97 provide the vires for rules of court made in 

respect of the matters enumerated in those sections.  
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Section 96 – Power to regulate procedure etc. in the Court of Session 

161. Section 96 replaces sections 5 and 5A of the 1988 Act which are repealed in schedule 4, 

paragraph 28A(3). Section 96 gives the Court of Session a power to make provision in acts of 

sederunt concerning the procedure and practice of the Court of Session. Subsection (1) contains a 

broad, general power to make provision regarding procedure and practice.  Subsection (2) 

contains some specific, illustrative examples of the sort of matters which are procedure and 

practice for the purposes of this power, including the conduct and management of proceedings in 

the Court of Session, the forms of documents used, appeals against decisions, awards of 

expenses and the representation of parties by those otherwise not qualified to do so. Given the 

width of subsection (1), subsection (2) is not designed to be exhaustive, rather it demonstrates a 

widening of what can be described as practice and procedure. 

162. The approach to the description of the powers of the Court contrasts with the specific and 

narrower powers contained in the original version of section 5 of the 1988 Act and is designed to 

effect a substantial widening of the powers of the Court of Session to regulate its practice and 

procedure.  

163. Subsection (3) allows these acts of sederunt to make various types of ancillary provision, 

and subsection (4) clarifies that these new powers do not affect any existing power to make court 

rules. 

Section 97 – Power to regulate procedure etc. in the sheriff court and the Sheriff Appeal Court 

164. Section 97 is a replacement for the power to make rules of court in relation to the sheriff 

court in section 32 of the 1971 Act and extends the power to rules in relation to the Sheriff 

Appeal Court. It gives the Court of Session a broad power to make acts of sederunt concerning 

the procedure and practice to be followed in civil proceedings in the sheriff court and Sheriff 

Appeal Court. Subsection (1) contains a broad general power to make provision regarding 

procedure and practice.  Subsection (2) contains some specific illustrative examples of the sort of 

matters which are procedure and practice for the purposes of this power, including the conduct 

and management of proceedings in the sheriff court and Sheriff Appeal Court, the forms of 

documents used, appeals against decisions, awards of expenses and the representation of parties 

by those otherwise not qualified to do so.  

165. While of a similar nature to section 32 of the 1971 Act, the wider general illustrative 

examples set out in subsection (2) demonstrate a substantial widening of what can be described 

as practice and procedure. 

166. Subsection (3) provides that the rule-making power is subject to the provisions in sections 

70 to 78 concerning simple procedure.  Subsection (4) allows these acts of sederunt to make 

various types of ancillary provision. Subsections (5) and (6) require the Court of Session to 

consult with the Scottish Civil Justice Council when making acts of sederunt which were not 

prepared in draft by the Council. Subsection (7) clarifies that these new powers do not affect any 

existing power to make court rules. 
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Fees of solicitors etc. 

Section 98 – Power to regulate fees in the Court of Session 

167. Section 98 gives the Court of Session a broad power to make acts of sederunt concerning 

the fees, including the fees recoverable in an award of judicial expenses, of various office-

holders and persons in relation to proceedings in the Court of Session. An act of sederunt under 

section 98(1) is subject to negative procedure by virtue of subsection (5)). After consulting the 

Lord President, the Scottish Ministers can, by order (subject to negative procedure by virtue of 

section 122(3)), specify new persons in respect of whom this power may be exercised. 

168. Section 98(2) specifically excludes the fees that the Scottish Ministers regulate under s.33 

of the Legal Aid (Scotland) Act 1986 (fees and outlays of solicitors and counsel) from those 

listed in section 98(1).   

Section 99 – Power to regulate fees in the sheriff court and the Sheriff Appeal Court  

169. Section 99 is a replacement for section 40 of the 1971 Act. It gives the Court of Session a 

broad power to make acts of sederunt concerning the fees, including the fees recoverable in an 

award of judicial expenses, of various office-holders and persons in relation to proceedings in the 

sheriff court and Sheriff Appeal Court. An act of sederunt under section 98(1) is subject to 

negative procedure by virtue of subsection (5)). After consulting the Lord President, the Scottish 

Ministers can, by order (subject to negative procedure by virtue of section 122(3)), specify new 

persons in respect of whom this power may be exercised.   

Court fees 

Section 102A – Power to provide for fees for STCS, court clerks and other officers 

170. Section 102A effectively restates and modernises the power currently conferred on the 

Scottish Ministers by section 2 of the Court of Law Fees (Scotland) Act 1895, (the 1895 Act). 

Section 2 of the 1895 Act is consequentially repealed by schedule 4, paragraph 25A.  This 

consolidates and updates the law, for example by enabling an order on court fees to explicitly 

revoke an earlier order.   

171. This power permits the Scottish Ministers to set the fees that may be charged by the 

SCTS and (what the section describes as) ―relevant officers‖ in relation their functions in 

providing court services. The power permits Ministers to make provision exempting persons 

from fees and provides that there may be different fees for different courts and types of 

proceeding. Subsection (4) permits Scottish Minsters to modify the list of courts or officers 

covered by this section, by order. Such an order is subject to affirmative procedure. 

Section 102B – Sanction for counsel in the sheriff court and the Sheriff Appeal Court 

172. Section 102B sets out the test to be applied by a court in considering whether to grant 

sanction for the employment of counsel, when determining the level of expenses which may be 

due.  In terms of this test, the court is required to sanction the employment of counsel if it 

considers that to do so is reasonable in all the circumstances of the case.  In deciding whether 

granting sanction would be reasonable, the court must have regard to the criteria set out in 

subsection (3), which include ―the desirability of ensuring that no party gains an unfair 

advantage by virtue of the employment of counsel‖.  The Court of Session is able to modify 

these provisions through court rules made in an act of sederunt under section 97 or 99 of the Bill. 
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PART 4 – CIVIL APPEALS 

Appeals to the Sheriff Appeal Court 

Section 103 – Abolition of appeal from a sheriff to the sheriff principal 

173. While the office of sheriff principal will continue, section 103(1) abolishes the right of 

appeal from the sheriff to the sheriff principal in civil proceedings. This only applies to appeals 

from the sheriff to the sheriff principal and does not affect any statutory appeals or applications 

to the sheriff principal from tribunals or other bodies.  Subsections (2) and (3) provide that any 

specific provisions in other enactments which provide for an appeal from a sheriff to the sheriff 

principal will now be to the Sheriff Appeal Court.       

Section 104 – Appeal from a sheriff to the Sheriff Appeal Court 

174. Section 104 is based on section 27 of the 1907 Act but provides that the appeal is to the 

Sheriff Appeal Court rather than the sheriff principal.  Permission to appeal is not required in 

relation to the matters set out in subsection (1).  Subsection (2) provides that permission to 

appeal is, however, required against any other interlocutor of a sheriff in civil proceedings.  

Subsections (4) to (6) contain a number of qualifications and are intended to replicate section 

28(2) of the 1907 Act and, in particular, to preserve any specific provision regarding appeal to 

the Sheriff Appeal Court or Court of Session that may be contained in other enactments. 

Section 105 – Sheriff Appeal Court’s powers of disposal in appeals 

175. Section 105 sets out the powers of disposal available to the Sheriff Appeal Court. The 

power in subsection (1)(a) is designed to be wide and is illustrated, but not limited, by the 

specific disposals listed in sub-paragraphs (i) to (v).  Subsection (2) makes it clear that the 

provisions do not limit the inherent powers possessed by the Sheriff Appeal Court as a court of 

law conferred under section 46(3).        

Section 106 – Remit of appeal from Sheriff Appeal Court to Court of Session 

176. Section 106 permits a case to be remitted for the consideration of the Inner House of the 

Court of Session. However, it is not intended that parties should be able to bypass the Sheriff 

Appeal Court since the rationale for having such a court is that not all civil appeals merit the 

attention of the Inner House. Accordingly, section 106(2)(b) permits the Sheriff Appeal Court to 

remit an appeal on the application of a party to the Court of Session only if the Sheriff Appeal 

Court considers that it involves complex or novel points of law.    

Appeals to the Court of Session  

Section 107 – Appeal from the Sheriff Appeal Court to the Court of Session 

177. Section 107 provides for an appeal to the Court of Session from a final judgment of the 

Sheriff Appeal Court, subject to a requirement to obtain permission, in the first instance from the 

Sheriff Appeal Court and, if refused, then from the Court of Session (subsection (1)).  This 

further right of appeal from a first instance decision is subject to a stringent test and this is set out 

in subsection (2).  It is the same test as for appeals to the Court of Appeal in England and Wales.  

Subsection (2) provides that permission to appeal may only be granted if the appeal would raise 

an important point of principle or practice, or there is some other compelling reason for the Court 

of Session to hear the appeal. Subsections (3) and (4) replicate section 28(2) of the 1907 Act to 

1223



This document relates to the Courts Reform (Scotland) Bill as amended at Stage 2 (SP Bill 46A)  

 

 

 34  

preserve any specific provision regarding appeals from the Sheriff Appeal Court to the Court of 

Session that may be contained in other enactments.   

Section 108 – Appeal from the sheriff principal to the Court of Session 

178. There are some enactments which provide for applications direct to the sheriff principal 

rather than the sheriff.  Section 108 deals with such first instance judicial decisions made by 

sheriffs principal and makes it clear that appeals from such judgments are to the Court of Session 

rather than the Sheriff Appeal Court.  

Section 109 –Appeals: granting of leave or permission and assessment of grounds of appeal 

179. Section 109 inserts a new section 31A into the Court of Session Act 1988 to give the 

Court of Session power to provide by act of sederunt for a single judge (a) to determine any 

applications to the Inner House for leave or permission to appeal to the Inner House; and (b) to 

consider any appeal proceedings initially (and, where appropriate, after leave or permission has 

been granted).  

180. Section 109 relates to paragraphs 97 to 99 of Chapter 4 of the SCCR which also referred 

to the Inner House Business Review by Lord Penrose which recommended at paragraph 6.27 

what the SCCR termed a ―sift mechanism‖ whereby a single Inner House judge could consider 

grounds of appeal. 

181. By way of background to the new provisions, it is relevant to note that section 2(4) of the 

1988 Act provides that, subject to section 5(ba), the quorum for a Division of the Inner House 

shall be three judges.  Section 5(ba) was inserted by the Judiciary and Courts (Scotland) Act 

2008 and is replicated in the new section 5(2)(p) of the 1988 Act as inserted by section 98 of the 

Bill.  This subsection gives the Court of Session power to make provision by act of sederunt as to 

the quorum for a Division of the Inner House considering solely procedural matters.  That power 

is considered sufficient to provide for a single Inner House judge to deal with procedural matters 

including applications for leave or permission  – see Rule 37A of the Rules of Court and as 

confirmed by the recent case of MBR v Secretary of State for the Home Department
6
.    

However, the power is not considered sufficient to enable Rules of Court to enable a single judge 

to consider the initial stages of the appeal proceedings and decide by reference to the grounds of 

appeal whether the appeal proceedings should be allowed to proceed and if so on what grounds.  

182. Since a decision on whether to grant leave or permission and an assessment of the 

grounds of appeal both require some consideration of the merits and will ordinarily affect 

whether an appeal or part of it can proceed. The Bill provides a power for both of the above 

matters to enable a consistent approach.  

183. New section 31A(1), therefore, provides the Court of Session with a new power relating 

to applications for leave or permission.   When the act of sederunt is made under this new power 

the existing provisions that deal with the leave or permission process in Chapter 37A (as 

considered by the Court in the MBR case) will be removed.   Subsection (1) does not set out the 

test to be applied by the Court in determining whether leave or permission should be granted.  

That will be determined by the common law and any particular provisions in the relevant statutes 

                                                 
6 2013 SLT 1108;  www.scotcourts.gov.uk/opinions/2013CSIH66.html. 
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that provide for leave or permission. The second appeals test has now been introduced for the 

majority of cases – see Hoseini v Secretary of State for the Home Department 2005 SLT as 

referred to by the Court in the MBR case.  

184. New 31A(2) provides the Court of Session with a separate power to make provision for 

the initial appeal proceedings to be dealt with by a single judge with reference to whether the 

grounds of appeal or any of them are arguable.   The Court is also given discretion through this 

power to apply this procedure to cases where leave or permission has already been granted.  

185. New section 31A(3) requires the act of sederunt to make provision about the procedure 

including for the parties to be heard and for review by a Division of the Inner House.  

186. New section 31A(4) provides for the single judge‘s decision to be final subject to the 

Inner House review process.   

187. New section 31A(7) contains a definition of appeal proceedings.  The new process is not 

capable of being applied to the procedure for permission to appeal to the Supreme Court that is 

provided for through section 109 of the Bill. 

Section 110 – Effect of appeal 

188. Section 110 is intended to replicate section 29 of the 1907 Act, and makes provision 

about the effect of an appeal to either the Sheriff Appeal Court or the Court of Session. It 

provides that the court considering an appeal will be able to review all of the decisions in the 

proceedings, whether the decisions are made at first instance or on appeal (subsection (2)), and 

that the appeal may be insisted upon by any party to the appeal, regardless of whether that party 

was the one who originally brought the appeal (subsection (3)).  

Section 111 – Appeals to the Supreme Court 

189. Section 111 sets out new provisions for appeals from the Court of Session to the UK 

Supreme Court by replacing section 40 of the Court of Session Act with new sections 40 and 

40A. It will be competent to appeal against a judgment of the Court of Session to the Supreme 

Court, but only with the permission of the Inner House or, failing such permission, with the 

permission of the Supreme Court. 

190. Section 40 of the 1988 Act currently provides that it is competent to appeal to the 

Supreme Court against certain types of judgments without requiring leave from the Inner House.  

The only restriction on those appeals is that the Supreme Court under Practice Direction 4 

requires that the note of appeal must be signed by two Scottish Counsel who certify that the 

appeal is reasonable. 

191. In addition to changing the process for appeals to the Supreme Court, in line with the 

overall approach in the Bill the opportunity has been taken to update the language and modernise 

terminology (noting that section 40 was itself a consolidation of the Court of Session Acts of 

1808 and 1925).  This approach has been applied unless there is any particular reason why 

existing terminology needs to be kept.  The Supreme Court in the recent judgment of Apollo 
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Engineering Limited (Appellant) v James Scott Limited (Respondent) (Scotland) [2013] UKSC 

37
7
 made some criticism of the language of section 40.     

192. The main changes in terminology in the new section 40 are: 

 ―cause‖ becomes ―proceedings‖ – Lord Hope notes in the Apollo judgment that 

―cause‖ has a very wide meaning and is defined in Rules of Court as covering ―any 

proceedings‖;   

 ―leave‖ becomes ―permission‖ as that is the term that is used more widely now, for 

example section 288AA(5) of the Criminal Procedure (Scotland) Act 1995 and the 

Constitutional Reform Act 2005; 

 ―judgment‖ and ―interlocutory judgment‖ become ―decision‖.  This reflects the fact 

that ―an interlocutory judgment‖ is any judgment other than a final one and on that 

basis ―decision‖ is clearer for the user; 

 ―judgment on the whole merits‖ becomes ―final judgment‖ as defined in new section 

40(10).  This is consistent with the new term for ―judgment on the whole merits‖ as 

in section 125(1) of the Bill which in turn is drawn from section 3 of the Sheriff 

Courts (Scotland) Act 1907; and 

 ―dilatory defence‖ becomes ―preliminary defence‖.  This is discussed in the Apollo 

judgment where Lord Hope notes that ―preliminary defence‖ is more favoured 

nowadays.  The term is defined in new section 40(10). 

193. New section 40(1) provides that an appeal may be taken to the Supreme Court against the 

relevant types of case only with the permission of the Inner House or, if the Inner House has 

refused permission, with the permission of the Supreme Court.  

194. Subsection (2) lists the kinds of decisions that can be appealed with the permission of the 

Supreme Court (even though the Inner House has refused permission).  These are intended to be 

the same categories of decision as are covered by the existing provisions in section 40(1)(a) and 

(2) (with the terminological changes mentioned above).  See also Massie v McCaig [2013] CSIH 

37.
8
 

195. Subsection (3) then sets out the rule for other cases.  It provides that for those other cases 

the decision is appealable with the permission of the Inner House.  In other words, the Inner 

House is the gatekeeper alone.   

196. Subsection (4) is intended to replicate the second part of the old section 40(2).  It sets out 

that  the Supreme Court has the same powers as the Inner House had in relation to an appeal 

against an application under section 29 of the 1988 Act to grant or refuse a new trial in any 

proceedings, including in particular the powers in section 29(3) of the 1988 Act (power to set 

aside the verdict in place of granting a new trial) and section 30(3) of the 1988 Act (power to 

grant a new trial restricted to the question of the amount of damages). 

                                                 
7 http://www.supremecourt.uk/decided-cases/docs/UKSC_2013_0038_Judgment.pdf 
8 http://www.scotcourts.gov.uk/opinions/2013CSIH14.html 
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197. Subsections (5) and (6) are intended to replicate the old section 40(3), namely that an 

appeal cannot be taken to the Supreme Court against a decision of a Lord Ordinary unless that 

decision has been reviewed by the Inner House. 

198. Subsection (7) is intended to replicate the old section 40(4), with the effect that once an 

appeal is taken to the Supreme Court all prior decisions, whether at first instance or at any stage 

of appeal, are opened up for review by the Supreme Court. 

199. Subsection (8) replicates the opening qualification that is currently expressed in the old 

section 40(1), namely that the procedure is subject to sections 27(5) and 32(5) of the 1988 Act 

which make special provision for appeals to the Supreme Court and to provisions in any other 

enactment which restrict or exclude appeals from the Court of Session to the Supreme Court. 

200. Under new section 40(9), the provisions do not affect any right of appeal from the Court 

of Session to the Supreme Court that arises other than under the new section 40 of the 1988 Act 

– whether statutory appeals or at common law (although the assumption is that all such appeals 

are statutory now).  For example, paragraph 13 of Schedule 6 to the Scotland Act 1998 sets out a 

separate process in relation to civil devolution issue appeals which is unaffected by the Bill.    

201. New sections 40A(1) and (2) provide a time limit for applications for permission to 

appeal to the Supreme Court.   Applications to the Inner House must be made within 28 days of 

the date of the decision against which the appeal lies, or such longer period as the court considers 

equitable having regard to the circumstances. The application to the Supreme Court should be 

made within 28 days of the date on which the Inner House refused permission, or such longer 

period as the Supreme Court considers equitable having regard to the circumstances.  The time 

limit is equivalent to the time limits recently provided for in relation to applications for 

permission to appeal compatibility issues (European Convention on Human Rights and European 

Union challenges) to the Supreme Court through section 288A(7) and (8) of the Criminal 

Procedure (Scotland) Act 1995.  

202. New section 40A(3) sets out that the test that the Court is to apply when considering an 

application for leave is whether the appeal raises an arguable point of law of general public 

importance that ought to be considered by the Supreme Court at the time. This is in line with the 

comments made by Lord Reed in the case of Uprichard v Scottish Ministers [2013] UKSC 21.
9
  

PART 5 – CRIMINAL APPEALS 

203. The SCCR recommended that the Sheriff Appeal Court should have jurisdiction to deal 

with all summary criminal appeals by an accused on conviction or sentence, appeals by the 

Crown on acquittal or sentence and bail appeals.  Part 5 gives effect to these recommendations.  

Appeals from summary criminal proceedings 

Section 112 - Appeals to the Sheriff Appeal Court from summary criminal proceedings 

204. Section 112(1) transfers the existing powers and jurisdiction of the High Court of 

Justiciary relating to appeals from courts of summary criminal jurisdiction to the Sheriff Appeal 

                                                 
9 http://supremecourt.uk/decided-cases/docs/UKSC_2012_0034_Judgment.pdf 
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Court. ―Courts of summary criminal jurisdiction‖ are the JP court (as established by section 59 

of the Criminal Proceedings etc (Reform) (Scotland) Act 2007) and the sheriff sitting as a 

summary criminal court. The powers and jurisdiction transferred include those in relation to the 

hearing and disposal of appeals against conviction and sentence under section 175 of the 

Criminal Procedure (Scotland) Act 1995, and in relation to bills of suspension and bills of 

advocation (for which provision is made in section 191 of that Act). Subsection (2) provides that 

subsection (1) does not apply to the nobile officium of the High Court: that is, to its inherent 

jurisdiction to grant,  in extraordinary or unforeseen circumstances in which no other remedy is 

provided for by law, such orders as may be necessary for the purposes of preventing injustice or 

oppression. Subsection (3) gives effect to Schedule 2, which modifies Part X (appeals from 

summary proceedings) of the Criminal Procedure (Scotland) Act 1995 in consequence of the 

transfer of jurisdiction effected by subsection (1).   

Section 113 - Appeals from the Sheriff Appeal Court to the High Court 

205. Section 113 makes provision for appeals from the Sheriff Appeal Court to the High Court 

of Justiciary, by inserting a new Part 10ZA (consisting of sections 194ZB to 194ZL) after Part X 

(appeals from summary proceedings) of the Criminal Procedure (Scotland) Act 1995 (the ―1995 

Act‖).  

206. Inserted section 194ZB(1) provides for an appeal from the Sheriff Appeal Court to the 

High Court against a decision of the Sheriff Appeal Court in criminal proceedings.  Such an 

appeal may only be made on a point of law, and with the permission of the High Court.  Appeals 

in summary proceedings may be taken either by the defence or by the prosecutor; subsection (2) 

similarly permits an appeal under subsection (1) to be taken by any party to the appeal in the 

Sheriff Appeal Court. Subsection (3) limits the grounds upon which the High Court may grant 

permission by providing that permission may only be granted if the Court considers that the 

appeal raises an important point of principle or practice or that there is some other compelling 

reason for the Court to hear the appeal.   Such an application for permission to appeal must be 

made within 14 days after the decision of the Sheriff Appeal Court appealed against (subsection 

(5)).  The High Court may extend this period if satisfied that doing so is justified by ―exceptional 

circumstances‖ – the same test as is being introduced for other time limits by the Criminal 

Justice (Scotland) Bill. 

207. Inserted section 194ZC provides that an appeal under section 194ZB(1) is to be made by 

note of appeal (subsection (1)), which must specify the point of law on which the appeal is being 

made (subsection (2)). (The note of appeal will be the principal document upon which the 

decision to grant or refuse permission to appeal will be based: see inserted section 

194ZF(1)(c)(i)). Subsection (3) makes provision in relation to the quorum of the High Court in 

considering and deciding an appeal under section 194ZB(1). That quorum is three judges of the 

High Court.  Decisions are to be taken by a majority and each judge is entitled to pronounce a 

separate opinion.  

208. Inserted section 194ZD is based on section 180(1) and (3) of the 1995 Act. As under that 

section, the decision whether to grant permission to appeal is to be taken by a single judge 

(subsection (1)), who may, in granting permission, make comments in writing in relation to the 

appeal (subsection (2)). (As to the effects of these comments, see inserted section 195ZG). 

Where the single judge refuses permission, that judge must give reasons in writing for the 

refusal, and, where the appellant has been sentenced to imprisonment and is on bail, must grant a 
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warrant for the appellant‘s apprehension and imprisonment (subsection (3)). In terms of 

subsection (4), such a warrant will not have effect until the expiry of the time limit for lodging a 

further application for permission to appeal in terms of section 194ZE.  

209. Section 194ZE, which is based on section 180(4) to (5) of the 1995 Act, makes provision 

for a further application to the High Court where the single judge of the High Court has refused 

permission under 194ZD.  The application must be made within 14 days of intimation of the 

single judge‘s refusal (subsection (1)), although the High Court may extend this time limit if 

satisfied that doing so is justified by exceptional circumstances (subsections (2) and (3)).  The 

application will be considered by a quorum of three judges (subsection (4)). Where the High 

Court gives permission, subsection (5) provides that it may make written comments in relation to 

the appeal (for the significance of which, see inserted section 194ZG). In the event of refusal, the 

High Court must give written reasons and, if the appellant has been sentenced to imprisonment 

and is on bail, grant warrant for the appellant‘s apprehension and imprisonment (subsection (6)). 

210. Section 194ZF makes further provision about the procedure for determining applications 

for leave to appeal. Subsection (1)(a), which is based upon section 180(6) of the 1995 Act 

provides for applications to be determined in chambers without the parties being present. 

Subsection (1)(b) requires the application to be determined by reference to section 194ZB(4), i.e. 

the requirement that the High Court must consider that the appeal would raise an important point 

of principal or practice, or that there be some other compelling reason for the High Court to hear 

the appeal. Subsection (1)(c) specifies the documents which must be considered in determining 

the application. These are the note of appeal and such other document or information (if any) as 

may be specified by act of adjournal.  

211. Inserted section 194ZG provides for the restriction of grounds of appeal to those specified 

in the note of appeal or as arguable in the written comments of the single judge in terms of 

section 194ZD(2) or, as the case may be, of the High Court in terms of section 194ZE(5). It is 

based, with appropriate modifications, on section 180(7) to (9) of the 1995 Act. Where written 

comments are made, they may specify the arguable grounds of appeal (whether or not they were 

stated in the note of appeal) (subsection (1)) and, where they do so, the appellant may not found 

upon any ground which has not been so specified without the permission of the High Court 

(subsection (2)). An application for such permission must be made, and intimated to the Crown 

Agent, within 14 days of intimation of the written comments (subsection (3)), which period may 

be extended by the High Court in exceptional circumstances (subsection (4)). The appellant may 

not found on any matter not stated in the note of appeal, except with the permission of the High 

Court on cause shown (subsection (5)), or unless that matter, not specified in the note, has been 

specified as an arguable ground of appeal in written comments made in terms of section 

194ZD(2) or 194ZE(5) (subsection (6)).  

212. Inserted section 194ZH provides for the powers of the High Court in disposing of an 

appeal. In terms of subsection (1), the High Court is empowered either (a) to remit the case back 

to the Sheriff Appeal Court with its opinion as to direction as to further procedure in, or disposal 

of, the case, or (b) exercise any power that the Sheriff Appeal Court could have exercised in 

relation to disposal of the appeal proceedings before that Court. Subsection (3) provides that the 

statutory powers given to the High Court by section 194ZH do not affect any power in relation to 

the consideration or disposal of appeals that the High Court otherwise has. 
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213. Inserted section 194ZI(1) applies section 177 (procedure where appellant in custody) of 

the 1995 Act to appeals from the Sheriff Appeal Court to the High Court, with the exception of 

the ―excepted appeals‖ set out in subsection (2). Section 177 provides for the court of first 

instance to be able to grant bail, grant a sist of execution, or make any other interim order 

pending the determination of an appeal. The ―excepted appeals‖ set out in subsection (2) are bail 

appeals under section 32, and appeals under section 177(3). In each of these cases, the subject of 

the appeal is a decision not to grant bail, and it would not make sense to provide for a further 

application for bail pending the outcome of an appeal against that refusal. 

214. Inserted section 194ZJ, which provides for abandonment of an appeal, is based on section 

116(1) of the 1995 Act.  

215. Inserted section 194ZK re-enacts section 194ZA of the 1995 Act, as inserted by section 

81 of the Criminal Justice Bill, currently before the Parliament. That section provides that the 

judgments of the High Court in an appeal in summary proceedings are final and not subject to 

review by any court (subsection (1)). The only exceptions to this absolute finality are 

consideration by the High Court on a reference from the Scottish Criminal Cases Review 

Commission in terms of Part XA of the 1995 Act, and consideration by the UK Supreme Court 

on an appeal under section 288AA of that Act (compatibility issues) or in terms of paragraph 

13(a) of Schedule 6 to the Scotland Act 1998 (devolution issues). The Criminal Justice Bill 

inserts this provision into Part X (appeals from summary proceedings).  The effect of section 112 

of the present Bill is that Part X ceases to be concerned with appeals to the High Court, being 

concerned instead with appeals to the Sheriff Appeal Court. In consequence, what was inserted 

section 194ZA requires to be moved from Part X to the new inserted Part 10ZA.  

216. Inserted section 194ZL makes equivalent provision for computation of time periods to 

that found in section 194(1) of the 1995 Act.   

Section 114 - Power to refer points of law for the opinion of the High Court 

217. Section 114 amends the 1995 Act to insert a new section 175A after section 175 

establishing the basis upon which the Sheriff Appeal Court may refer a point of law in an appeal 

case to the High Court for its opinion if the Sheriff Appeal Court thinks that the point is a 

complex or novel one.  The Sheriff Appeal Court may do this on its own initiative or on the 

application of a party in the appeal proceedings.  

Section 115 - References by the Scottish Criminal Cases Review Commission  

218. Section 115 amends section 194B (references by the Commission) of the 1995 Act to 

provide for the Scottish Criminal Cases Review Commission to be able to refer to the High 

Court cases in which the an appeal was originally heard in the Sheriff Appeal Court. 

Bail appeals 

Section 116 - Bail appeals 

219. Section 116 amends section 32 of the 1995 Act (bail appeals) to provide for appeals 

against bail decisions taken in the sheriff court to go to the Sheriff Appeal Court rather than the 

High Court.   
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PART 5A – REMUNERATION AND EXPENSES OF SENATORS OF THE COLLEGE 

OF JUSTICE 

Section 116A – Payment of the salaries of judges of the Court of Session 

220. Section 116A provides for the payment of the salaries of Court of Session judges (i.e. 

Senators) to be made by the SCTS.   Senators‘ salaries have previously been paid by the Scottish 

Ministers and administered by the Scottish Government.    Determination of the level of these 

salaries remains reserved to Westminster. 

Section 116B – Expenses 

221. Section 116B provides for the SCTS to pay Senators‘ expenses.   

PART 6 – JUSTICE OF THE PEACE COURTS 

Section 117 – Establishing, relocating and disestablishing justice of the peace courts 

222. Section 117 replicates the powers to establish JP courts at section 59 of the Criminal 

Proceedings etc (Reform) (Scotland) Act 2007 and updates the powers in subsections (7) and 

(7A) of the Act so that the Scottish Ministers may make changes only with the consent of the 

Lord President of the Court of Session and the SCTS, the latter being placed under a duty to 

consult parties who are likely to have an interest.   

223. This section amends section 59 of the Criminal Proceedings etc. (Reform) (Scotland) Act 

2007, which provides for the establishment of JP courts. The effect of the amendments at 

subsections (2) and (3) is that the Scottish Minsters will  be able to use their powers to establish, 

relocate or disestablish a JP court only following the submission of a proposal to do so by the 

SCTS. Such a proposal must be agreed to by the Lord President and have been subject to 

consultation with persons considered appropriate by the SCTS.  

224. It will be for the Scottish Minsters to decide, following the submission of a proposal,  

whether to exercise their order making powers under section 59(2) or (6) of the 2007 Act. If 

Ministers do decide to make an order, new section 59(7C), as inserted by this section, will 

require them to obtain the consent of both the Lord President and the SCTS before the order is 

made.  

225. This provision re-orders the existing provisions which govern the process for the making 

of an order under section 59(2) and (6), bringing them into line with the process to be followed 

for an order under section 2 of the Bill (the power to alter sheriffdoms, sheriff court districts and 

sheriff courts). An order under section 59(2) or (6) is subject to affirmative procedure.  

Section 118– Abolition of the office of stipendiary magistrate 

226. Section 118 provides that the office of stipendiary magistrate is abolished.  Existing 

stipendiary magistrates are to be appointed as summary sheriffs and part-time stipendiary 

magistrates are to be appointed as part-time summary sheriffs, unless they decline appointment. 

Section 74(5) of the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 provides that a 

person is not to be appointed as a stipendiary magistrate unless the person is, and has been for at 

least five years, a solicitor or advocate.  It is, therefore, possible that a person currently appointed 
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as a stipendiary magistrate may not be qualified for appointment as a summary sheriff, as section 

14 of the Bill requires ten years legal qualification.  Subsections (4) and (7) ensure that they may 

still be appointed as a summary sheriff.  

Section 119 – Summary sheriffs to sit in justice of the peace courts 

227. This section permits summary sheriffs to sit in JP courts.  When summary sheriffs sit in 

these courts, they will only be entitled to exercise the same summary criminal powers as the JP. 

PART 7 – THE SCOTTISH COURTS AND TRIBUNALS SERVICE 

Section 120 – The Scottish Courts and Tribunals Service 

228. Section 120 amends the Judiciary and Courts (Scotland) Act 2008 to create a merged 

organisation to provide administrative support for both courts and tribunals.  The Scottish Court 

Service is renamed as the Scottish Courts and Tribunals Service (the ―SCTS‖). The SCTS is 

given the function of providing administrative support to the Scottish Tribunals and their 

members and to any other tribunals that the Scottish Ministers may by order specify (subject to 

negative procedure).  Schedule 3 makes further provision in relation to the SCTS. 

PART 7A – THE JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND 

Section 120A – Assistants to the Judicial Appointments Board for Scotland 

229. Section 120A inserts two new paragraphs into schedule 1 of the Judiciary and Courts 

(Scotland) Act 2008 and enables the Judicial Appointments Board for Scotland (JABS) to 

appoint legal assistants and lay assistants to assist it in carrying out its functions.  Paragraph 13A 

deals with the matters connected with their appointment, notice and qualification.  Paragraph 

13B enables these assistants to do everything that their equivalent Board member can do, short 

of actually taking part in recommendation decisions. 

230. There is also an amendment to paragraph 16A of the 2008 Act (inserted by the Tribunals 

(Scotland) Act 2014) so that a member of the Scottish Tribunals selected to take part in any 

JABS proceedings on a Tribunals appointment can elect not to take part if a legal or lay assistant 

is taking part in the proceedings and that assistant is also a member of the Scottish Tribunals. 

PART 8 – GENERAL 

Section 121 – Modifications of enactments 

231. Section 121 introduces schedule 4, which makes minor modifications of enactments. 

Section 122 – Subordinate legislation 

232. Subsection (1) of section 122 makes provision allowing any order made by the Scottish 

Minsters under this Bill to include any incidental, supplemental, consequential, transitional, 

transitory or saving provision. It also permits an order to make different provisions for different 

purposes or different parts of the country. Subsections (2) and (3) prescribe the procedure which 

is to apply to orders made by the Scottish Ministers under the Bill.   Subsection (4) provides that 

this section does not apply to a commencement order made under section 127(2) of the Bill.  
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Section 123 – References to sheriff 

233. Subject to the exceptions narrated by subsection (3), this section makes provision 

defining references to ―sheriff‖ in the Bill. Accordingly reference to ―sheriff‖ in the Bill and 

other enactments will be taken, subject to the conditions set out in this section, to include 

reference to other judiciary of the sheriffdom (as defined in section 125(2)). 

Section 124 – Definition of family proceedings 

234. This section lists various proceedings which, for the purposes of this Bill, are to be 

understood as ―family proceedings‖. The Scottish Ministers may modify this list by an order 

made under subsection (2) subject to affirmative procedure. 

Section 125 – Interpretation 

235. Subsection (1) sets out the definitions that apply throughout the Bill unless the context 

requires otherwise. 

236. Subsection (2) lists the judicial officers who are included by references to the ―judiciary 

of a sheriffdom‖.   

237. Subsection (3) makes provision explaining that ―proceedings in the sheriff court‖ 

includes proceedings before any member of the judiciary of a sheriffdom.  

Section 126 – Ancillary provision 

238. This section allows the Scottish Ministers, by order, to make such supplementary, 

incidental or consequential provision as they consider appropriate for the purposes of, or in 

connection with or for the purposes of giving full effect to, any provision made by, or by virtue 

of, this Act subject to either negative or affirmative procedure.  

Section 127 – Commencement  

239. This section makes provision for all of this Part, with the exception of section 121 and 

section 123(2), to come into force on the day after Royal Assent. 

Section 128 – Short title 

240. This section makes provision for the short title of this Act to be the Courts Reform 

(Scotland) Act 2014. 

Schedule 1 – Civil proceedings, etc. in relation to which summary sheriff has competence 

241. Schedule 1, as introduced by section 43, lists civil proceedings in respect of which 

summary sheriffs are to have jurisdiction and powers.  The Scottish Ministers may modify this 

schedule by order under section 43(3).  Any such order is subject to affirmative procedure by 

virtue of section 122(2)(a).   
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Schedule 1A – Appeal Sheriffs: temporary provision 

242. This schedule makes provision for the Lord President of the Court of Session to appoint 

Senators of the College of Justice to act as Appeal Sheriffs in the Sheriff Appeal Court.  The 

intention is that Senators will be able to assist the Appeal Sheriffs in the new court with appellate 

work.  This appointment of Senators to act as Appeal Sheriffs will only be possible for a period 

of three years from the commencement of the provisions establishing the Sheriff Appeal Court. 

Schedule 2 – Transfer of summary criminal appeal jurisdiction to the Sheriff Appeal 

Court: Modification of 1995 Act 

243. Schedule 2, as introduced by section 112 of the Bill, makes provision transferring 

summary criminal appeals from the High Court to the Sheriff Appeal Court. This schedule 

makes amendments to the Criminal Procedure (Scotland) Act 1995 in consequence of this 

transfer.  

Schedule 3 – The Scottish Courts and Tribunals Service 

Part 1 - Conferral of additional functions etc. in relation to tribunals 

244. Section 120(3) introduces schedule 3 which confers functions on the SCTS for the 

effective operation of both courts and tribunals. 

245. Paragraph 1 amends the relevant sections in the Judiciary and Courts (Scotland) Act 2008 

to update references to the Scottish Court Service to the SCTS. It also confers power on the 

merged organisation to provide and ensure the provision of property, services and staff as 

required for the Lord President and the President of the Scottish Tribunals in their tribunals roles. 

The power of the Scottish Ministers to carry out the functions of the SCTS if they feel that the 

SCTS is failing to carry out its functions is extended to tribunals. Paragraph 1 of schedule 3 to 

the Judiciary and Courts (Scotland) Act 2008 is repealed as this provision has never been 

brought into force. The Scottish Court Service was made an office-holder in the Scottish 

Administration by section 104 Order (the Judiciary and Courts (Scotland) Act 2008 

(Consequential Provisions and Modifications) Order 2009) and so this provision is no longer 

required. 

246. Paragraph 1 also amends the board structure to conflate the senatorial membership on the 

board with the role of the President of Scottish Tribunals and add a Chamber President of the 

First-tier Tribunal for Scotland to the board.  The President of the Scottish Tribunals and 

Chamber President are roles created in the Tribunals (Scotland) Act 2014.  Remuneration may be 

paid if the Chamber President is fee-paid. The Judiciary and Courts (Scotland) Act 2008 is also 

amended to allow the Scottish Ministers to transfer any property or liability in connection with 

the operation of the Scottish Tribunals to the SCTS. 

Schedule 3 Part 2 – Transitional provision 

247. Paragraph 2 transfers those staff who currently work as part of the Scottish Tribunals 

Service to the SCTS. 
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248. Paragraph 3 creates a power to allow the SCTS to provide administrative support to the 

listed tribunals until such time as they are transferred-in to the Scottish Tribunals (First-tier 

Tribunal for Scotland and Upper Tribunal for Scotland) as created in the Tribunals (Scotland) 

Act 2014.  It also allows a current President of the named tribunals to sit on the board of the 

Scottish Courts and Tribunals until such time as Chamber Presidents are in operation. The 

Scottish Ministers may by order add tribunals which are to be transferred-in to the Scottish 

Tribunals to the list of those to be administered in the interim by SCTS, and add office-holders in 

those tribunals to the list of office-holder eligible to sit on the SCTS board (sub-paragraph (5)). 

Such an order is subject to affirmative procedure by virtue of section 122(2)(a). 

Schedule 3 Part 3 – Consequential repeals 

249. Paragraph 4 repeals the provision within the Lands Tribunal Act 1949 that requires the 

Scottish Ministers to provide administrative support for the Lands Tribunal. 

250. Paragraph 5 repeals the provision within the Mental Health (Care and Treatment) 

(Scotland) Act 2003 that the Scottish Ministers must provide administrative support and 

accommodation for the Mental Health Tribunal for Scotland. 

251. Paragraph 6 repeals the provision within the Education (Additional Support for Learning) 

(Scotland) Act 2004 that the Scottish Ministers must provide property, staff and services to the 

President and tribunals of the Additional Support Needs Tribunals for Scotland. 

252. Paragraph 7 repeals the provision within the Charities and Trustee Investment (Scotland) 

Act 2005 that the Scottish Ministers must provide property, staff and services for a Scottish 

Charity Appeals Panel. 

253. Paragraph 8 repeals the provision within the Tribunals (Scotland) Act 2014 that the 

Scottish Ministers must provide administrative support for the Scottish Tribunals. 

Schedule 4 – Modifications of enactments 

254. Schedule 4, which is introduced by section 121, makes provision for the amendment of 

various enactments as a consequence of the provisions of the Bill. Paragraph 12(2) mirrors that 

in section 1 of the Public Records (Scotland) Act 1937 which deals with the transmission of 

High Court and Court of Session records by act of adjournal or sederunt (as the case may be). 

Part 1 – Sheriff courts 

Paragraph 1 – Promissory Oaths Act 1868 

255. This paragraph amends the Schedule to the Promissory Oaths Act 1868 as a consequence 

of the creation of summary sheriffs and part-time summary sheriffs. The effect of the amendment 

is that summary sheriffs and part-time summary sheriffs will be required to take the oath of 

allegiance and the judicial oath.  
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Paragraph 2 – Promissory Oaths Act 1871 

256. This paragraph amends section 2 of the Promissory Oaths Act 1871, making provision for 

persons before whom summary sheriffs and part-time summary sheriffs may take oaths. 

Paragraph 3 – Sheriff Courts (Scotland) Act 1876 

257. Section 54 of the Sheriff Courts (Scotland) Act 1876 is repealed by this section, so far as 

not previously repealed. Section 54 gave power to the Court of Session to allocate commissary 

business in the sheriff courts by act of sederunt. This power now rests with sheriffs principal as 

part of their general powers to organise the efficient disposal of business in the sheriff courts at 

sections 27 and 28 of the Bill.    

Paragraph 4 – Sheriff Courts (Scotland) Act 1907 

258. This paragraph repeals various sections of the Sheriff Courts (Scotland) Act 1907. 

259. Sub-paragraph (a) repeals sections 4 to 7 of the 1907 Act which made provision in 

relation to the jurisdiction of the sheriff court.  These sections are largely replaced by Chapter 4 

of Part 1 of the Bill, which makes provision in respect of competence and jurisdiction of sheriffs. 

260. Sub-paragraph (b) repeals sections 10 and 11 of the 1907 Act.  The power of Her Majesty 

to appoint salaried sheriffs principal and sheriffs previously provided for by section 11 of that 

Act is recast in sections 3 and 4 of the Bill. 

261. Sub-paragraph (c) repeals section 14 of the 1907 Act.  Provision for the salaries of 

sheriffs principal and sheriffs is now made by section 16 of the Bill. 

262. Sub-paragraph (d) repeals section 17 of the 1907 Act, which made provision for the 

appointment of honorary sheriffs by sheriffs principal.  The office of honorary sheriff is 

abolished by section 26 of the Bill. 

263. Sub-paragraph (e) repeals section 27 to 29 of the 1907 Act, which dealt with appeals to 

the sheriff principal and the Court of Session as well as setting out the effect of an appeal.  These 

repeals are in consequence of the creation of the Sheriff Appeal Court by the Bill. 

264. Sub-paragraph (f) repeals sections 39 to 40 of the 1907 Act.  Section 39 is repealed as 

consequence of the replacement of ordinary cause rules.  The provision in section 40, relating to 

fees in the Court of Session, is now recast at section 98 of the Bill 

265. Sub-paragraphs (g) and (h) repeal section 50 and Schedule 1 of the 1907 Act respectively.  

These repeals are in consequence of replacement by the Bill of summary cause procedure by 

simple procedure (section 70 of the Bill) and the replacement of ordinary cause procedure. 

Paragraph 5 – Sheriff Courts and Legal Officers (Scotland) Act 1927 

266. This paragraph makes amendments to section 8 of the Sheriff Courts and Legal Officers 

(Scotland) Act 1927. The amendment will allow the Lord Advocate to issue instructions to 

1236



This document relates to the Courts Reform (Scotland) Bill as amended at Stage 2 (SP Bill 46A)  

 

 

 47  

procurators fiscal both for the purpose of giving effect to the 1927 Act and for the purpose of the 

efficient disposal of business in the sheriff courts.  

Paragraph 6 – Sheriff Courts (Scotland) Act 1971 

267. The Sheriff Courts (Scotland) Act 1971 is repealed by this paragraph, with the exception 

of sections 2(3) and 3(4), which provide for compensation payment on loss of shrieval office. 

Sub-paragraphs (3) and (4) amend these provisions to allow them to operate with section 2 of the 

Bill. The other provisions of the 1971 Act are largely replaced or recast by the Bill.  

Paragraph 7 – Civil Jurisdiction and Judgments Act 1982 

268. This paragraph amends section 20(3) of the Civil Jurisdiction and Judgments Act 1982 to 

reflect the recasting of section 6 of the Sheriff Courts (Scotland) Act 1907 as section 42 of the 

Bill. 

Paragraph 8 – Judicial Pensions and Retirement Act 1993 

269. This paragraph amends the Judicial Pensions and Retirement Act 1993 to ensure that 

provisions concerning the retirement of judges apply to the offices created by this Bill. 

Paragraph 9 – Judiciary and Courts (Scotland) Act 2008 

270. This paragraph makes various repeals and amendments to the Judiciary and Courts 

(Scotland) Act 2008. 

271. Sub-paragraph (3) brings the offices of summary sheriff and part-time summary sheriff 

within the remit of the Judicial Appointments Board for Scotland. 

272. Sub-paragraph (4) adds the offices of summary sheriff and part-time summary sheriff to 

the definition of ―judicial office holder‖ at section 43 of the 2008 Act. This has the effect of 

bringing these officer holders under the Lord President‘s responsibility for welfare, training and 

guidance at section 2 of the 2008 Act.  

Part 2 – Sheriff Appeal Court  

Paragraph 11 – Sheriff Courts and Legal Officers (Scotland) Act 1927 

273. This paragraph amends section 1 of the Sheriff Courts and Legal Officers (Scotland) Act 

1927 by inserting a new subsection (6) as a consequence of the creation of the office of Clerk of 

the Sheriff Appeal Court by section 57 of the Bill.  New subsection (6) sets out that the 

appointment of a sheriff clerk as Clerk to the Sheriff Appeal Court under section 57 of the Bill is 

not to be considered as a removal from office. 

Paragraph 12 – Public Records (Scotland) Act 1937 

274. The Public Records (Scotland) Act 1937 is amended by this paragraph to reflect the 

creation of the Sheriff Appeal Court by the Bill. The new section 1A inserted into the 1937 Act 

makes provision for the keeping of Sheriff Appeal Court records.  
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Paragraph 13 – Administration of Justice (Scotland) Act 1972 

275. This paragraph amends section 1 of the Administration of Justice (Scotland) Act 1972 by 

amending subsections (1), (1A) and (3), extending the powers therein to the Sheriff Appeal 

Court.  

Paragraph 14 – Civil Jurisdiction and Judgments Act 1982 

276. Section 50 of the Civil Jurisdiction and Judgments Act 1982 is amended by this 

paragraph to include a reference to the Sheriff Appeal Court.  

Paragraph 15 – Legal Aid (Scotland) Act 1986 

277. This paragraph extends the provisions of sections 21(1) and 25 and paragraph 1 of Part 1 

of Schedule 2 to the Legal Aid (Scotland) Act 1986 to cover proceedings in the Sheriff Appeal 

Court.  

Paragraph 16 – Criminal Procedure (Scotland) Act 1995 

278. This paragraph has the effect of requiring one Appeal Sheriff to be appointed to the 

Criminal Courts Rules Council by amending section 304(2)(c) of the Criminal Procedure 

(Scotland) Act 1995.  

Paragraph 17 – Judiciary and Courts (Scotland) Act 2008 

279. This paragraph makes further amendments to the Judiciary and Courts (Scotland) Act 

2008 to take into account the creation of the Sheriff Appeal Court and the office of Appeal 

Sheriff. 

Paragraph 17A – Criminal Justice and Licensing (Scotland) Act 2010 

280. This paragraph makes consequential amendments to the provisions of the Criminal 

Justice and Licensing (Scotland) Act 2010 that deal with sentencing guidelines to take account of 

the transfer of summary criminal appeal jurisdiction from the High Court to the Sheriff Appeal 

Court by section 112. 

Paragraph 18 – Scottish Civil Justice Council and Criminal Legal Assistance Act 2013 

281. This paragraph has the effect of bringing the Sheriff Appeal Court within the remit of the 

Scottish Civil Justice Council. 

Part 3 – Civil jury trials 

Paragraph 19 – Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 

282. This paragraph amends the Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 

in light of the provisions of the Bill.  

283. Sub-paragraph (2) has the effect of allowing the sheriff to remit a fine imposed on a civil 

juror for non-attendance where the fine was imposed in the sheriff court. 
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284. Sub-paragraph (3) amends section 11 of the 1980 Act in light of the creation of all-

Scotland sheriff courts by section 61 of the Bill. 

Part 4 – Simple procedure 

Paragraph 20 – Heritable Securities (Scotland) Act 1894 

285. This paragraph amends the Heritable Securities (Scotland) Act 1894 to reflect the 

creation of simple procedure by section 70 of the Bill. 

Paragraph 21 – Sheriff Courts (Civil Jurisdiction and Procedure) (Scotland) Act 1963 

286. This paragraph repeals the Sheriff Courts (Civil Jurisdiction and Procedure) (Scotland) 

Act 1963 which made provision for actions for aliment of small amounts by way of a summary 

cause action.  Provision in this regard is now made by section 71 of the Bill, which enables 

actions for aliment of small amounts to be made by simple procedure. 

Paragraph 22 – Conveyancing and Feudal Reform (Scotland) Act 1970 

287. This paragraph amends the Conveyancing and Feudal Reform (Scotland) Act 1970 to 

reflect the creation of simple procedure by section 70 of the Bill. 

Paragraph 23 – Legal Aid (Scotland) Act 1986 

288. There is a statutory bar on civil legal aid being available for small claims proceedings as 

set out in paragraph 3 of Schedule 2 to the Legal Aid (Scotland) Act 1986 (―the 1986 Act‖). As a 

consequence of this Bill, the term ‗small claims‘ will no longer be used. This section ensures that 

the current position is preserved by amending the 1986 Act and substituting the reference to 

small claims actions with a reference to those types of simple procedure cases which would be, 

but for the repeal of the 1971 Act, treated as a small claim. 

Part 5 – Judicial review 

Paragraph 24 – Tribunals (Scotland) Act 2014 

289. This paragraph inserts a new section 57A into the Tribunals (Scotland) Act 2014 which 

governs the procedural steps to be followed when the Court of Session remits a petition for 

judicial review to the Upper Tribunal for Scotland under section 57(2) of that Act.   

290. Subsection (2) provides that it is for the Upper Tribunal to decide whether the petition has 

been made timeously and whether or not to grant permission for the petition to proceed under 

section 27B of the Court of Session Act 1998.  (Section 85 of the Bill inserts sections 27A-27D 

into that Act.)   Subsection (2A) makes it clear that the Upper Tribunal may exercise the powers 

conferred by sections 27A-27C of the 1988 Act in relation to time limits and the granting of 

permission in relation to any petition remitted to it from the Court of Session.  Subsection (3) 

modifies the provisions of sections 27C(3) and (4) of the Bill so that the references in those 

sections to requests for review of a permission decision being dealt with by a different Lord 

Ordinary are to be read as references to different members of the Tribunal from those who 

refused or granted permission subject to conditions. A similar consequential amendment will 

require to be made to the Tribunals, Courts and Enforcement Act 2007 through a section 104 
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Order to provide for the UK Upper Tribunal to deal with the permission stage where a petition 

for judicial review is remitted to it by the Court of Session.    

Part 6 – Remit of cases between courts  

Paragraph 25 - Law Reform (Miscellaneous Provisions) Scotland Act 1985 

291. This paragraph repeals section 14 of the Law Reform (Miscellaneous Provisions) 

Scotland Act 1985, which provides for remit from the Court of Session to the sheriff. This is now 

dealt with by section 89 of the Bill. 

Part 7 – Regulation of procedure and fees 

Paragraph 25A – Courts of Law Fees (Scotland) Act 1895 

292. This paragraph repeals section 2 of the Court of Law Fees (Scotland) Act 1895 in 

consequence of the new power at section 102A. 

Paragraph 26 - Vexatious Actions (Scotland) Act 1898 

293. This paragraph repeals the Vexatious Actions (Scotland) Act 1898. This subject is now 

dealt with by Part 3 Chapter 7 of the Bill. 

Paragraph 27 - Execution of Diligence (Scotland) Act 1926 

294. This paragraph repeals section 6 (regulations, forms and fees) of the Execution of 

Diligence (Scotland) Act 1926. This is now dealt with by new section 5ZA(1)(c) of the 1988 

Act, inserted by section 98 of the Bill. 

Paragraph 28 - Administration of Justice (Scotland) Act 1972 

295. As a consequence of the repeal of the Sheriff Courts (Scotland) Act 1971, this paragraph 

amends a reference in the Administration of Justice (Scotland) Act 1972 to refer to the new 

provision made by section 97 of the Bill. 

Paragraph 28A – Court of Session Act 1988 

296. This paragraph repeals the court rule making powers of the Court of Session in sections 5 

and 5A of the Court of Session Act 1988 and makes consequential amendment to that Act, 

ensuring that relevant provisions cross refer to the new rule making powers set out in section 

96(1) of the Bill.  

Paragraph 28B – Scottish Civil Justice Council and Criminal Legal Assistance Act 2013 

297. This paragraph amends the powers of SCJC to put beyond doubt their role in being able 

to propose rules of court relating to the setting of fees. 

1240



This document relates to the Courts Reform (Scotland) Bill as amended at Stage 2 (SP Bill 46A)  

 

 

 51  

Part 8 – Civil appeals 

Paragraph 29 - Court of Session Act 1988 

298. This paragraph makes amendments to the Court of Session Act 1988 to take account of 

the introduction of the Sheriff Appeal Court. 

Paragraph 30 – Constitutional Reform Act 2005 

299. Paragraph 30 repeals section 40(3) of the Constitutional Reform Act 2005 in consequence 

of the new provisions at section 111 of the Bill.  Section 40 of the 2005 Act deals with the 

jurisdiction of the Supreme Court.  Section 40(3) provides that ―An appeal lies to the Court from 

any order or judgment of a court in Scotland if an appeal lay from that court to the House of 

Lords at or immediately before the commencement of this section‖. 

300. Section 40(3) is essentially a transitional provision which stated what the Supreme 

Court‘s Scottish appellate jurisdiction was from day one.  It is subject to alteration by subsequent 

legislation and would always have to be read subject to any such legislation.  However, the Bill 

provides for its repeal to avoid any room for argument that there would be an on-going tension 

with new section 40(9) of the Court of Session Act 1988 and any suggestion that pre-2005 Act 

procedures could rely on section 40(3) notwithstanding the replacement of section 40. 

Part 8A – Remuneration and expenses of Senators of the College of Justice 

Paragraph 30A - Administration of Justice Act 1973 

301. This paragraph repeals section 9(5) (judicial salaries) of the Administration of Justice Act 

1973 in consequence of section 116A. 

Part 9 – Justice of the Peace Courts 

Paragraph 31 - Criminal Procedure (Scotland) Act 1995 

302. This paragraph makes amendments to the Criminal Procedure (Scotland) Act 1995 to 

take account of the abolition of the office of stipendiary magistrate by section 118 of the Bill. 

Paragraph 32 - Criminal Proceedings etc. (Reform) (Scotland) Act 2007 

303. This paragraph makes amendments to the Criminal Proceedings etc. (Reform) (Scotland) 

Act 2007 to take account of the abolition of the office of stipendiary magistrate by section 118 of 

the Bill. 

Paragraph 33 - Judiciary and Courts (Scotland) Act 2008 

304. This paragraph makes an amendment to the Judiciary and Courts (Scotland) Act 2008 to 

take account of the abolition of the office of stipendiary magistrate by section 118 of the Bill. 
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Part 10 – Miscellaneous 

Paragraph 33A – Judicial Offices (Salaries, &c.) Act 1952 

305. This paragraph repeals the Judicial Offices (Salaries, &c.) Act 1952 in consequence of 

sections 17 and 116B. 

Paragraph 34 – Court of Session Act 1988 

306. This paragraph amends the Court of Session Act 1988 to ensure that references in that 

Act to enactments include Acts of the Scottish Parliament. 
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COURTS REFORM (SCOTLAND) BILL 

 
—————————— 

  

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 

 

Purpose 

1. This Memorandum has been prepared by the Scottish Government to assist the Delegated 

Powers & Law Reform Committee in its consideration of the Courts Reform (Scotland) Bill.  

This Memorandum describes provisions in the Bill conferring power to make subordinate 

legislation which were either introduced to the Bill or amended at Stage 2.  The Memorandum 

supplements the Delegated Powers Memorandum on the Bill as introduced.   

2. The contents of this Memorandum are entirely the responsibility of the Scottish 

Government and have not been endorsed by the Scottish Parliament. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 

INTRODUCED OR AMENDED AT STAGE 2 

Section 2(1) - Power to alter sheriffdoms, sheriff court districts and sheriff courts  

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative  

Amended or new power: Amended 

 

Provision 

3.  This provision allows for the creation or abolition of sheriffdoms and sheriff court 

districts and for changes to the boundaries of such sheriffdoms and districts.  In addition it allows 

for the opening of new sheriff courts, or change of location, or the closing of specified sheriff 

courts. Section 2 essentially replicates, but re-orders, the process for the exercise of Minister’s 

order making powers to alter sheriffdoms and sheriff court districts in sections 2(1) and 3(2) of 

the Sheriff Courts (Scotland) Act 1971, with the associated ancillary powers, and merges the two 

powers into one.  Under subsection (4) and (5), the Scottish Ministers may only make an order 

after receiving a proposal that they do so from the Scottish Courts and Tribunals Service (the 

“SCTS”). The SCTS can only make a proposal with the agreement of the Lord President of the 

Court of Session under section 2(2). The SCTS is placed under a duty to consult parties who are 

likely to have an interest prior to making such a proposal (subsection (3)). The content of the 

subordinate legislation making powers in section 2(1) remains unchanged from that set out in the 

original Delegated Powers Memorandum 

4. Further, the consent of the Lord President and the SCTS is required for the making of an 

order which results from the proposal, prior to it being made by the Scottish Ministers.  
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Reason for taking power 

5.  The power is required to allow flexibility in the organisation of the sheriffdoms and 

sheriff court districts, and the opening or closure of sheriff courts to take account of changing 

court usage and population changes. This is necessary to allow for the efficient organisation of 

court services in Scotland. 

Choice of procedure  

6.  The Delegated Powers & Law Reform Committee in its consideration of the Bill at Stage 

1 felt that given the potentially significant effect of court closures and other alterations on users 

of the courts and the implications for access to justice, that the affirmative procedure would 

provide a more suitable level of parliamentary scrutiny. The Scottish Government agreed to 

bring forward a Stage 2 amendment to that effect and section 122(2)(a) of the Bill has been 

amended with the effect that orders under section 2(1) are now subject to affirmative procedure 

instead of negative procedure.  

Section 39(7) – Exclusive competence  

Power conferred on:  Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: Laid no procedure 

Amended or new power: Amended 

 

Provision 

7. Section 39(7) provides for the Court of Session by act of sederunt to set out how the 

value of an order is, or the aggregate total of orders of value are, calculated, for the purpose of 

determining whether it falls within the exclusive competence of the sheriff court.  Subsection (8) 

provides that such an act may make different provision for different purposes. 

Reason for taking power 

8.  The power was amended at Stage 2 to clarify that the Court may make rules for 

determining the aggregate total value of orders sought in proceedings. This allows rules to be 

drawn up relative to the calculation of the value of the orders where the proceedings relate to 

multiple orders.  The regulation of such calculations by rules is required given the level of detail 

which may be needed (dealing with a variety of complex circumstances) and that the detail of 

such regulation may require to be amended quickly to deal with new situations arising from time 

to time. 

Choice of procedure 

9.  The Court of Session has various powers to regulate civil court procedure by act of 

sederunt.  The method of calculation is more readily discernible by the Court than Ministers, and 

as it concerns the management and administration of individual court cases it is considered that 

this is best set out by act of sederunt.  To preserve the courts from political interference, in 

accordance with the principle of the separation of powers, acts of sederunt are not usually subject 

to Parliamentary procedure. Accordingly, this act of sederunt is subject to the default laying 

requirement in accordance with section 30 of the Interpretation and Legislative Reform (Scotland) 

Act 2010. 
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Section 60(2B)(b) – Records of the Sheriff Appeal Court  

Power conferred on:  Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: Laid no procedure 

Amended or new power: New 

 

Provision 

10.  This provision allows the Court of Session to make rules setting out an alternative to 

electronic signatures as a means of authentication of the Sheriff Appeal Court records.   

Reason for taking power 

11.  This provision delivers extra flexibility in an area where technological change might 

render the notion of an electronic “signature” antiquated (e.g. we might start routinely using 

biometric data).   

Choice of procedure 

12.  The Court of Session has various powers to regulate civil procedure by act of sederunt. 

As this concerns empowering the court to deal with the management and administration of court 

records, it is considered that this is best set out by act of sederunt.  To preserve the courts from 

political interference, in accordance with the principle of the separation of powers, acts of 

sederunt are not usually subject to Parliamentary procedure. Accordingly, this act of sederunt is 

subject to the default laying requirement in accordance with section 30 of the Interpretation and 

Legislative Reform (Scotland) Act 2010. 

Section 70(6A) – Simple procedure  

Power conferred on:  Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: Laid no procedure 

Amended or new power: New 

 

Provision 

13.  This provision allows the Court of Session to make rules setting out how the court 

decides whether a particular case falls within the categories of case which must be taken under 

simple procedure.   

Reason for taking power 

14.  This provision is designed to ensure that the Court of Session can make rules of court to 

assist in determining whether individual proceedings fall into the definition of proceedings set 

out in section 70(3), and therefore are ones which must be brought under simple procedure.  It 

allows the Court to choose to preserve the most useful aspects of the existing case law which 

currently sets out the method employed by the courts in determining which cases fall within a 

category of case which  must be brought subject to summary cause procedure.  The current case 

law is set out in the case of Milmor Properties v  W & T investments Co. Ltd. [2000].  
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Choice of procedure 

15.  The Court of Session has various powers to regulate civil procedure by act of sederunt. 

As this concerns empowering the court to deal with the management and administration of 

individual court cases it is considered that this is best set out by act of sederunt.  To preserve the 

courts from political interference, in accordance with the principle of the separation of powers, 

acts of sederunt are not usually subject to Parliamentary procedure. Accordingly, this act of 

sederunt is subject to the default laying requirement in accordance with section 30 of the 

Interpretation and Legislative Reform (Scotland) Act 2010. 

Section 96 – Power to regulate procedure in the Court of Session  

Power conferred on:  Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: Laid no procedure 

Amended or new power: Amended 

 

Provision 

16.  The content of the subordinate legislation making powers in section 96 remains 

unchanged from that set out in the original Delegated Powers Memorandum. However the 

section no longer makes an amendment to section 5 of the Court of Session Act 1988, which 

currently contains the Court’s rule making powers relative to the Court of Session. Instead it 

enacts the rule making powers as provisions of the Courts Reform (Scotland) Bill. The effect of 

this is that acts of sederunt made under this section will now benefit from the interpretative 

regime set out in the Interpretation and Legislative Reform (Scotland) Act 2010, (the “2010 

Act”) instead of the interpretative regime set out in the Interpretation Act 1978.  

Reason for taking power 

17.  The purpose behind the change to the power is to better allow consistency between the 

court rules made for all the civil courts. The court rules made for the sheriff court and Sheriff 

Appeal Court under section 97 of the Bill will already be interpreted under the rules of statutory 

interpretation in the 2010 Act and the amendment will mean that rules in the Court of Session 

will also be interpreted in this way. The amendment assists in the delivery of section 2(3)(c) of 

the Scottish Civil Justice Councils and Criminal Legal Assistance Act 2013 which provides that 

practice and procedure should, where appropriate, be similar in all civil courts. 

Choice of procedure 

18.  The choice of no procedure remains unchanged. The Court of Session has various powers 

to regulate civil procedure by act of sederunt. As this concerns empowering the court to deal 

with the management and administration of individual court cases it is considered that this is best 

set out by act of sederunt.  To preserve the courts from political interference, in accordance with 

the principle of the separation of powers, acts of sederunt are not usually subject to 

Parliamentary procedure. Accordingly, this act of sederunt is subject to the default laying 

requirement in accordance with section 30 of the Interpretation and Legislative Reform (Scotland) 

Act 2010. 
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Section 97(2)(q) – Power to regulate procedure in the Court of Session  

Power conferred on:  Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: Laid no procedure 

Amended or new power: Amended 

 

Provision 

19.  Section 97(2) gives examples of provision that can be made in rules of court by an act of 

sederunt.  Section 97(2)(q) provides for rules to be made for determining which Appeal Sheriff is 

to preside at a sitting of the Sheriff Appeal Court. 

Reason for taking power 

20.  Section 97(2)(q) was amended at stage 2 to clarify that the power to make rules about 

which Appeal Sheriff is to preside in the Sheriff Appeal Court is exercisable where the Court is 

constituted of more than one Appeal Sheriff. The amendment does not expand the subordinate 

legislation making power under section 97, but it is one of a number of amendments made at 

Stage 2 that adjust the drafting of the Bill to clarify the intention that the Sheriff Appeal Court 

can be constituted by one or more Appeal Sheriffs.. 

Choice of procedure 

21.  The Court of Session has various powers to regulate civil procedure by act of sederunt. 

As this concerns empowering the court to deal with the management and administration of 

individual court cases it is considered that this is best set out by act of sederunt.  To preserve the 

courts from political interference, in accordance with the principle of the separation of powers, 

acts of sederunt are not usually subject to Parliamentary procedure . Accordingly, this act of 

sederunt is subject to the default laying requirement in accordance with section 30 of the 

Interpretation and Legislative Reform (Scotland) Act 2010. 

Section 98(1) – Power to regulate fees in the Court of Session  

Power conferred on:  Court of Session 

Power exercisable by: Act of sederunt 

Parliamentary procedure: Negative 

Amended or new power: Amended 

 

Provision 

22.  The content of the subordinate legislation making power conferred on the Court of 

Session in section 98 remains unchanged from that set out in the original Delegated Powers 

Memorandum. However the section no longer makes an amendment to the Court of Session Act 

1988; inserting this power as section 5ZA. Instead it enacts the powers as provisions of the 

Courts Reform (Scotland) Bill.  

Reason for taking power 

23.  In a similar way to the powers under section 96, the move of these powers means that 

subordinate legislation made under this section will benefit from the interpretative regime set out 

in the 2010 Act. Further, given the move of the powers on rules of court to the Bill, it makes 
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better sense in terms of the structure of the Bill and for the end user of the legislation to finds the 

provisions on rules and on fees in the same place.  

Choice of procedure 

24. The choice of negative resolution procedure remains for the same reasons set out in the 

original Delegated Power Memorandum. There was an inconsistency in the procedure applying 

to fee regulation in the Court of Session, which is presently subject to no Parliamentary 

procedure, and that in the sheriff court, which is subject to negative procedure. The Scottish 

Government considered that there should be consistency in the procedure applying to acts of 

sederunt regulating fees in the Court of Session and those regulating fees in the sheriff court, and 

that that an act of sederunt made under this provision should accordingly be subject to the 

negative procedure. 

Section 98(1)(f) – Power to specify persons whose fees may be regulated by the Court of 

Session  

Power conferred on:  Scottish Ministers 

Power exercisable by: Order made by Scottish Statutory Instrument  

Parliamentary procedure: Negative  

Amended or new power: Amended 

 

Provision 

25.  The content of the power conferred on Scottish Ministers under this section remains 

unchanged from that set out in the original Delegated Powers Memorandum. However as set out 

above, the Bill no longer makes an amendment to the Court of Session Act 1988; inserting this 

power as section 5ZA. Instead it enacts the powers as provisions of the Courts Reform 

(Scotland) Bill.  

Reason for taking power 

26.  In the same way as the court’s powers under this section, the move of these powers 

means that subordinate legislation made under this section will benefit from the interpretative 

regime set out in the 2010 Act and again, the location of this power makes better sense in terms 

of the structure of the Bill and for the end user of the legislation.  

Choice of procedure 

27.  The choice of negative resolution procedure remains for the same reasons set out in the 

original Delegated Power Memorandum. This power may only be used for the limited 

circumstance of amending the list of persons whose fees may be regulated by the Court of 

Session through act of sederunt. Its effect is limited to fees charged in relation to proceedings of 

the court. As such it is narrow in scope. Furthermore, prior to it being used the Scottish Ministers 

are required to consult the Lord President of the Court of Session. Consistent with the other 

powers governing the regulation of fees, it is considered that the negative procedure is 

appropriate. 
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Section 102A(1) – Power to provide for fees for SCTS, court clerks and other officers 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Negative 

Amended or new power: New 

 

Provision 

28.  Section 102A(1) provides the Scottish Ministers with the power to make provision for the 

charging of fees in relation to the functions of the Scottish Courts and Tribunals Service (SCTS) 

or a “relevant officer” (as defined in section 102A(3)).  It consolidates the existing provisions in 

the Court of Law Fees (Scotland) Act 1895, setting out the powers in clearer language.  It 

reflects, for example, the reality that it is now for the Scottish Ministers rather than the Secretary 

of State to set court fees, and that these fees should generally be payable to the SCTS rather than 

to named officers of court.  

Reason for taking power 

29.  Fees in respect of the functions carried out by the SCTS and by the relevant officers 

require to be able to be amended and varied on a regular basis to keep pace with inflation, new or 

redundant court processes, and changes in technology. Further the power to exempt certain 

categories of person from the requirement to pay fees needs to be kept under regular review to 

ensure access to justice. Provisions relative to fees are administratively detailed and it is not 

appropriate that they be set out in primary legislation. The power is therefore required to ensure 

that the fees in respect of the functions carried out by the SCTS and by the relevant officers can 

be easily varied. Further subordinate legislation is the appropriate place to set out the required 

administrative detail in relation to the various types of service and their relative fee.  

Choice of procedure 

30.  The effect of this power is limited to fees charged in relation to functions of the SCTS 

and relevant officers connected to the court. As such it is narrow in scope. Negative procedure is 

considered appropriate for a technical or administrative matter such as this. Further, this power 

does not allow for an amendment to primary legislation. It is therefore considered that the 

negative procedure is appropriate in this instance. 

Section 102A(4) – Power to provide for fees for SCTS, court clerks and other officers 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative 

Amended or new power: New 

 

Provision 

31. Section 102A(3) defines the phrases “relevant officer” and “Scottish Courts” as used in 

section 102A(1).  Section 102A(4) provides the Scottish Ministers with a power to change either 

or both of these definitions.  
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Reason for taking power 

32.  The power is linked to the power set out in section 102A(1). It is required to ensure the 

list of courts and relevant officers about which the power in section 102A(1) can be exercised 

can be kept up-to-date.  This could be required as new types of actions and procedures are 

introduced which may require other relevant officers to be involved. The Bill is designed to 

ensure that future adaptations to the court system can be managed from within the Courts 

Reform (Scotland) Bill framework, without requiring new primary legislation. The ability to add 

or remove courts or relevant officers from the ambit of this section as the system changes from 

time to time is therefore required.   

Choice of procedure 

33.   As this is a power to make a textual modification to primary legislation, it is appropriate 

that it be made subject to the affirmative procedure. 

Section 102B(7) – Sanction for counsel in the sheriff court and Sheriff Appeal Court 

Power conferred on:  The Court of Session 

Power exercisable by: Act of Sederunt 

Parliamentary procedure: Laid no procedure, when amended by section 97 and negative, 

when amended by section 99  

Amended or new power: New 

 

34. Section 102B sets out the rule to be applied by the sheriff or the Sheriff Appeal Court in 

determining whether to sanction the employment of counsel for the purposes of any relevant 

rules on expense due by the parties. Subsection (7) provides that the provisions of section 102B 

are subject to provision in an act of sederunt made by the Court of Session under section 97.   

Reason for taking power 

35. Subsection (7) is clarificatory and makes clear that an act of sederunt under section 97 or 

99 could modify the provision in section 102B. It is appropriate that this section may be 

amended by act of sederunt given it relates to court procedure and practice and may affect the 

fees of those who practice in the court. It requires to be able to be amended in this way in order 

that the rules on sanction for counsel can be adapted to meet the needs of the court and litigants.  

Choice of procedure 

36. As set out above, an act of sederunt under section 97 will attract no procedure. While the 

choice of no procedure with regard to an instrument which can make an amendment to primary 

legislation may seem unusual, it is normal in the context of rules of court. This section relates 

solely to rules of court procedure and the Court of Session has long had, and will continue to 

have under the bill, the power to amend primary legislation, provided that it is for the purpose of 

court rules. Given the limitation on the purpose of this power, and as this concerns empowering 

the court to deal with the management and administration of individual court cases it is 

considered that this is best set out by act of sederunt subject to no procedure. The use of section 

97 if used for varying this section should attract no different procedure that when the section is 

being used for other purposes.  Accordingly this act of sederunt is subject to the default laying 

requirement in accordance with section 30 of the Interpretation and Legislative Reform (Scotland) 

Act 2010 
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37. As set out above the choice of negative resolution procedure for an act of sederunt under 

section 99, as it affects this section, is required for the same reasons set out in the original 

Delegated Power Memorandum. Again the use of section 99 if used when varying this section 

should attract no different procedure to that when the section is being used for other purposes.  

Section 117(4) - Power to establish, relocate and disestablish justice of the peace courts  

Power conferred on:  The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative  

Amended or new power: Amended 

 

Provision 

38.  This provision makes amendment to section 59 and 81(3)(a) of the Criminal Proceedings 

etc. (Reform) (Scotland) Act 2007, which provides for the establishment, relocation and 

disestablishment of justice of the peace courts by order made by the Scottish Ministers. The 

process for the exercise of Minister’s order making powers is modified by this section. Sections 

59(2) and (6) are amended to have the effect that order may not be made by Ministers unless 

they have received a proposal to do so from the SCTS.  Sections 59(7) and (7A), are substituted 

for sections 59(7A)-(7D), with the effect that the SCTS can only make such a proposal with the 

agreement of the Lord President of the Court of Session, and that SCTS is placed under a duty to 

consult parties who are likely to have an interest prior to making such a proposal. 

39. Further, the consent of the Lord President and the SCTS is required for the making of an 

order which results from the proposal, prior to it being made by the Scottish Ministers.  

Reason for taking power 

40.  The power is required to allow flexibility in the organisation of justice of the peace courts 

taking into account changing court usage and population changes. This is necessary to allow for 

the efficient organisation of court services in Scotland. 

Choice of procedure  

41.  The Delegated Powers & Law Reform Committee in its consideration of the Bill at Stage 

1 felt that given the potentially significant effect of court closures and other alterations on users 

of the courts and the implications for access to justice, that the affirmative procedure would 

provide a more suitable level of parliamentary scrutiny. The Scottish Government agreed to 

bring forward a Stage 2 amendment to that effect and section 81(3) of the 2007 Act has been 

amended with the effect that orders under section 59(2) or (6) are now subject to affirmative 

resolution procedure instead of negative resolution procedure.  
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  24 September 2014 
 
 
 
 
 
COURTS REFORM BILL: FINANCIAL INFORMATION UPDATE FOLLOWING STAGE 2. 
 
1. As a consequence of amendments at Stage 2 it is incumbent upon me to provide a 
revised or supplementary Financial Memorandum if there are any amendments that 
substantially alter any of the costs set out in the Financial Memorandum (Standing Orders of 
the Scottish Parliament – Rule 9.7.8B). Given that we do not expect any of the amendments 
at Stage 2 to substantially change any costs set out in the Financial Memorandum the 
Scottish Government do not believe that an amended memorandum is required. 
 
2. However, it is clear that some of the amendments, in particular the change in the 
exclusive competence, will have an effect on the anticipated savings that were set out in the 
Financial Memorandum. Whilst these are not expected to be substantial I thought it would be 
beneficial to provide information on these effects.  
 
Change in the exclusive competence to £100,000 (Courts Reform Bill s.39) 
 
3. Pages 62-69 of the Financial Memorandum refer to the Personal Injury Court and the 
transfer of cases out of the Court of Session when the exclusive competence is raised.  
Table 12 sets out the number of personal injury cases in different value bands and clearly 
shows that decreasing the exclusive competence to £100,000 would affect an additional 179 
(7% of the total) cases in 2011 and 213 (8% of the total) in 2012. This means that instead of 
the expected shift of business being 80% of the personal injury caseload this would likely be 
closer to 70%. 
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4. The following data has been provided by the SCS and includes additional data for 
2013-14 (please note that this is based on years running from April to March whereas Table 
12 in the Financial Memorandum was based on calendar years).   
 
Value of personal injury cases initiated in the Court of Session for 2011-2014 

Value of Case 2011-12 2012-13 2013-14 
Average Last 
3 Years 

> £150,000 548 22% 662 22% 484 19% 565 21% 
£100,001 - £150,000 147 6% 414 14% 183 7% 248 9% 
£50,001 - £100,000 466 18% 782 27% 500 20% 583 22% 
<£50,000 1,374 54% 1,089 37% 1,354 54% 1,272 48% 
Total cases initiated  2,535   2,947   2,521 

 
2,668   

                  
No. of cases < 
£100,000 1,840 73% 1,871 63% 1,854 74% 1,855 70% 

 
5. As set out in paragraph 82 of the Financial Memorandum the sitting days required  
are mainly dependent on the cases that get to the stage of hearings, with less than 30 cases 
getting to that stage in 2011-12. Indeed many stakeholders informed the Committee that it 
was thought around only 1-2% of personal injury cases get to that stage. As such, we expect 
the decrease in cases transferring due to the change in exclusive competence to £100,000 
will mean there is likely to be fewer sitting days required in the personal injury court. The 
SCS have estimated this will mean a reduction in around 50 sitting days - from the original of 
up to 200 as outlined in the Financial Memorandum to 144 now.  
 
6. Given that the Financial Memorandum anticipated savings of £57,000 per annum for 
judicial salaries and £7,000 per annum in clerking costs, the reduced number of sitting days 
will have an effect of reducing these anticipated savings by around 25% (approx. £14,250 for 
judicial salaries, and £1,750 for the clerks). 
   
Non-Personal Injury Cases 
 
7. In the Financial Memorandum the focus was on Personal Injury cases given that 
these form the vast majority of the cases that will be affected by a change in the exclusive 
competence (as stated PI cases account for around 80% of cases heard in the General 
Department of the Court of Session). Following the comments from the Committee the SCS 
has looked at the non-Personal Injury cases and provided the following figures from their 
case management database to show the expected effect of the change in exclusive 
competence on those cases. 
 
8. It is worth noting at this point that all petition cases (eg judicial review) and almost all 
family cases in the Court of Session will be unaffected by the change in exclusive 
competence as they do not have a value associated with them. Therefore, it is only those 
ordinary and commercial cases with a value attributed to them that are affected by the 
change in the exclusive competence. The following table shows the average number cases 
in the Court of Session over the last three years and those that would have been heard in 
the sheriff court had the exclusive competence of £100,000 been in effect.  
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Overall Business in the Court of Session 

Type 
3 Year Average (20011-12 to 2013-14) 
Total Transfer to sheriff Court 

Commercial 184 27 15% 
Family 125 1 1% 
Ordinary 631 199 32% 
Personal Injury 2,668 1,855 70% 
Petition 1,347 0 0% 
Total 4,955 2,082 42% 

 
9. Whilst the table above shows that we expect around 15% of commercial cases and 
32% of ordinary cases to transfer to the sheriff court this is likely to be an underestimate. 
This is due to the fact that Court of Session staff will only enter a claim amount if it‟s included 
in one of the craves. If the case papers include a “sum in the alternative” it would not be 
entered as a claim value. Therefore, there are some claims that are recorded as having „no 
value‟ that may, once the “sum in the alternative” has been taken into account by the 
judiciary, be remitted to the sheriff court. 
 
10. Using the same three year average as above there were 49 commercial cases (27% 
of the total number of commercial cases) and 157 ordinary cases (25% of the total number of 
ordinary cases) recorded as having „no value‟.  
  
Legal Aid 
 
11. Paragraphs 94-97 of the Financial Memorandum cover the impact on the Scottish 
Legal Aid Board (SLAB) of the redistribution of civil business. As stated, estimating the legal 
aid savings which will result from the changes proposed in the Bill is complex. In many cases 
where a monetary claim is being made, if solicitors and counsel view the case as having high 
prospects of success, they may undertake the case on a „no-win, no fee‟ basis. However, 
there will be a significant number of  involved, complex cases and the prospects of success 
may not be quite as high. Legal aid may be applied for in those cases.  
 
12. Not every case supported by legal aid is won and SLAB has to meet the cost of those 
cases.  There can also be large differences between years. There is no „typical‟ level of 
expenditure and there are many reasons for fluctuations in the net cost, including the type of 
cases, the duration of cases and levels of income received.  Of the final accounts paid by 
SLAB in 2012-13 and 2013-14 there were 75 accounts which had been granted legal aid 
more than 10 years ago.   
 
13. The Scottish Government and SLAB expect that the change in the exclusive 
competence of the sheriff court and the introduction of the Personal Injury Court will make 
savings on the Legal Aid Fund.  Legally aided cases which take place in the sheriff court 
generally cost substantially less than those in the Court of Session.  There are several 
reasons for this.   
 
14. First, cases in the Court of Session automatically require counsel regardless of 
whether the case warrants the skills of counsel. A large majority of high value cases funded 
by legal aid in the sheriff court do not have counsel. Over the past three years SLAB has 
granted 814 grants for sheriff court cases in which the monetary claim was equal to or in 
excess of £100,000 and almost 90% of those did not or have not yet involved counsel. Over 
the same three years, more than 55 grants for medical negligence and reparation claims 
equal to or in excess of £100,000 were made for sheriff court litigation. Of those medical 
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negligence and reparation cases 58% did not or have not yet involved counsel, although 
some of the more recent ones may get counsel. Many cases are handled by solicitors. 
Equally, some very complex cases can involve a lower monetary value, and SLAB will grant 
sanction for counsel in those cases where appropriate.  
 
15. Second, counsel undertaking legally aided cases are paid less in the sheriff court.   
 
16. SLAB initially estimated savings of up to £1.2m and provided further evidence to the 
Finance Committee amending that estimate to a range between £800,000 to £1.2 million as 
a result of the initial proposal to raise the exclusive competence to £150,000.  
 
17. This was based on a high level analysis of legal aid expenditure and a range of 
assumptions built into the calculations. SLAB has recently reviewed its modelling of the likely 
savings which may occur with an exclusive competence of £100,000.  This involved a more 
detailed analysis of cases which have concluded in 2012-13 and 2013-14.  Taking this into 
account the estimated savings are in a range of £550K-£700K, full year saving.  A full year‟s 
saving will only accrue once all cases commenced under a new regime are completed.  
 
18. It is worth noting that these estimated savings should be considered in the context of 
the overall expenditure on the Legal Aid Fund of around £150 million per annum. 
 
Payment of Senators’ Salaries (Courts Reform Bill s.116A) 
 
19. An amendment was introduced at Stage 2 to transfer responsibility for the payment of 
Senator‟s salaries to the Scottish Courts and Tribunals Service. This is a purely 
administrative function and replicates that already undertaken by the Scottish Courts Service 
in relation to Sheriffs. As such this is not anticipated to incur any additional costs and will be 
absorbed within existing budgets. 
 
Judicial Appointments Board for Scotland (JABS) (Courts Reform Bill s.120A) 
 
20. Another of the Stage 2 amendments allows JABS to appoint „assistants‟ to assist the 
Board in carrying out its functions. In practice this will be a pool of people that JABS can call 
on when required for large recruitment campaigns. Whilst there may be some costs 
associated with creating this pool this is not expected to be substantial and will be absorbed 
within existing budgets.  
 
21. As I previously stated to this Committee, the necessary resources have been, and will 
be, provided to ensure the success of these reforms. The Government is not complacent 
about the need to monitor the implementation of the reforms and we shall ensure that the 
necessary resources continue to be provided to the Scottish Court Service. 
 
 
 
 
 

KENNY MACASKILL MSP 
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1. The remit of the Delegated Powers and Law Reform Committee is to consider 
and report on—  
(a) any—  
(i) subordinate legislation laid before the Parliament or requiring the consent of the 
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determine whether the attention of the Parliament should be drawn to any of the 
matters mentioned in Rule 10.3.1;  
(b) proposed powers to make subordinate legislation in particular Bills or other 
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(c) general questions relating to powers to make subordinate legislation;  
(d) whether any proposed delegated powers in particular Bills or other legislation 
should be expressed as a power to make subordinate legislation;  
(e) any failure to lay an instrument in accordance with section 28(2), 30(2) or 31 of 
the 2010 Act; and  
(f) proposed changes to the procedure to which subordinate legislation laid before 
the Parliament is subject. 
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Delegated Powers and Law Reform Committee 
 

55th Report, 2014 (Session 4) 
 

Courts Reform (Scotland) Bill as amended at stage 2 
 
The Committee reports to the Parliament as follows— 
 
1. At its meeting on 7 October 2014, the Delegated Powers and Law Reform 
Committee considered the delegated powers provisions in the Courts Reform 
(Scotland) Bill as amended at Stage 2 (―the Bill‖)1. The Committee submits this 
report to the Parliament under Rule 9.7.9 of Standing Orders. 

2. The Bill makes wide-ranging provision for the structural and functional reform 
of the Scottish civil courts system, following the recommendations made in 
September 2009 in the Scottish Civil Courts Review (―SCCR‖) headed by Lord Gill, 
then Lord Justice Clerk and now Lord President of the Court of Session.  

3. Many of the recommendations will not be implemented directly by the Bill, and 
instead will be implemented by court rules made by act of sederunt. The 
Delegated Powers Memorandum (―DPM‖) which accompanied the Bill on 
introduction explains that this is because the Scottish Government considers that 
they concern matters which either do not require primary legislation or are more 
appropriate for setting out in court rules as they concern the day-to-day work and 
organisation of the courts. The intention is for the Bill to establish the framework 
for the civil courts as recommended by the Review, with the detailed arrangements 
being made by court rules.  

4. The Bill also makes changes to the criminal justice system. Some of the 
provisions on sheriff courts will impact directly on criminal cases as well as civil 
ones, as will the creation of the new Sheriff Appeal Court. Part 5 of the Bill makes 
provision for criminal appeals, while Part 6 deals with Justice of the Peace Courts. 

5. The Scottish Government has provided the Parliament with a supplementary 
memorandum on the delegated powers provisions in the Bill, in advance of Stage 
3 of the Bill (―the SDPM‖2). 

                                            
1 Courts Reform (Scotland)  Bill  [as amended at Stage 2] available at: 
http://www.scottish.parliament.uk/S4_Bills/Courts%20Reform%20(Scotland)%20Bill/b46as4-stage2-
amend.pdf 
 
2 Courts Reform (Scotland) Bill  Supplementary Delegated Powers Memorandum available at:  
http://www.scottish.parliament.uk/S4_Bills/SDPM_Courts_Reform.pdf 

SP Paper 595  Session 4 (2014) 

DPLR/S4/14/R55
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6. The Committee reported on certain matters in relation to the delegated powers 
provisions in the Bill at Stage 1 in its 29th report in 2014 

DELEGATED POWERS PROVISIONS 

7. The Committee considered each of the new, removed or substantially 
amended delegated powers provisions in the Bill after Stage 2.   

8. After Stage 2, the Committee reports that it does not need to draw the 
attention of the Parliament to the new or substantially amended delegated 
powers provisions listed below and that it is content with the Parliamentary 
procedure to which they are subject: 

 Section 2(1) – Power to alter sheriffdoms, sheriff court districts and sheriff 
courts  

 Section 39(7) – Exclusive competence 

 Section 60(2B)(b) – Records of the Sheriff Appeal Court  

 Section 70(6A) – Simple procedure  

 Section 96 – Power to regulate procedure in the Court of Session  

 Section 97(2)(q) – Power to regulate procedure in the Court of Session  

 Section 98(1) – Power to regulate fees in the Court of Session  

 Section 98(1)(f) – Power to specify persons whose fees may be regulated by 
the Court of Session  

 Section 102A(1) – Power to provide for fees for SCTS, court clerks and other 
officers 

 Section 102A(4) – Power to provide for fees for SCTS, court clerks and other 
officers 

 Section 102B(7) – Sanction for counsel in the sheriff court and Sheriff Appeal 
Court 

 Section 117 - Power to establish, relocate and disestablish justice of the 
peace courts (amends section 59 of the Criminal Proceedings etc. (Reform) 
(Scotland) Act 2007) 

9. The Committee therefore reports that it is content with the provisions in 
the Bill which have been amended at Stage 2 to insert or substantially alter 
provisions conferring powers to make subordinate legislation and other 
delegated powers. 
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1 

Courts Reform (Scotland) Bill 

 
Marshalled List of Amendments selected for Stage 3 

 
The Bill will be considered in the following order— 

 

Sections 1 to 128 Schedules 1 to 4 

Long Title  

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 2 

Kenny MacAskill 
 

19 In section 2, page 2, line 22, after <enactment> insert <(including this Act)> 

Section 5 

Margaret Mitchell 
 

60 In section 5, page 3, line 20, at end insert— 

<(  ) The First Minister must recommend a sufficient number of individuals for appointment 

to the office of summary sheriff under subsection (4) in order to ensure the efficient 

administration of justice.> 

Section 39 

Elaine Murray 
 

61 In section 39, page 20, line 27, at end insert— 

<(  ) This section does not apply to proceedings in which damages claimed consist of or 

include damages in respect of personal injuries caused by exposure to asbestos.> 

After section 41 

Kenny MacAskill 
 

20 After section 41, insert— 

<All-Scotland jurisdiction: further provision 

(1) This section applies in relation to a sheriff sitting at a sheriff court specified in an order 

under section 41(1) (referred to in this section as a “specified sheriff court”). 

(2) The sheriff’s all-Scotland jurisdiction is concurrent with, and alternative to, the sheriff’s 

local jurisdiction. 

(3) The sheriff’s “all-Scotland jurisdiction” is the extended jurisdiction in relation to 

specified proceedings that the sheriff has by virtue of the order under section 41(1). 

(4) The sheriff’s “local jurisdiction” is the jurisdiction that the sheriff would have in relation 

to specified proceedings apart from the order under section 41(1). 
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(5) A party bringing specified proceedings in the specified sheriff court must indicate, at the 

time the proceedings are brought, whether they are for determination in the exercise of a 

sheriff’s all-Scotland jurisdiction or a sheriff’s local jurisdiction. 

(6) Subsection (5) does not affect any power that a sheriff has to decline jurisdiction in any 

case. 

(7) In this Act, references to an “all-Scotland sheriff court” are references to a specified 

sheriff court so far as the court is constituted by a sheriff sitting in the exercise of the 

sheriff’s all-Scotland jurisdiction. 

(8) For the purposes of any provision of this Act, or any other enactment, relating to the 

transfer or remit of proceedings between courts, a specified sheriff court is, when 

constituted as an all-Scotland sheriff court, taken to be a separate sheriff court from the 

court as constituted by a sheriff sitting in the exercise of the sheriff’s local jurisdiction. 

(9) In this section, “specified proceedings” means, in relation to a specified sheriff court, 

civil proceedings of a type that are specified in relation to that court in the order under 

section 41(1).> 

Section 46 

Margaret Mitchell 
 

62 In section 46, page 24, line 13, insert at beginning <Subject to subsection (2A),> 

Margaret Mitchell 
 

63 In section 46, page 24, line 14, at end insert— 

<(2A) In the case of an appeal against a decision of a sheriff who also holds office as an 

Appeal Sheriff by virtue of section 49(1), the constitution of the Court must include— 

(a) an Appeal Sheriff holding office by virtue of section 48(1),  

(b) an Appeal Sheriff appointed under paragraph 2(1) of schedule 1A, or 

(c) an Appeal Sheriff appointed under section 50 who, at one time, held office by 

virtue of section 48(1) or was appointed under paragraph 2(1) of schedule 1A.> 

Section 49 

Margaret Mitchell 
 

64 In section 49, page 25, line 10, after <years> insert <, and 

(  ) appears to the Lord President to have a high level of legal knowledge and 

experience particularly in civil and criminal law and practice> 

Section 54 

Kenny MacAskill 
 

21 In section 54, page 27, leave out line 38 

Section 61 

Kenny MacAskill 
 

22 In section 61, page 30, line 35, leave out <before a sheriff sitting at> and insert <in> 
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Kenny MacAskill 
 

23 In section 61, page 31, leave out lines 13 and 14 

Section 70 

Kenny MacAskill 
 

24 In section 70, page 35, line 8, leave out <97> and insert <97(1)> 

Elaine Murray 
 

65 In section 70, page 35, line 26, at end insert— 

<(  ) Subsection (3)(a) does not apply to proceedings in which damages claimed consist of or 

include damages in respect of personal injuries caused by exposure to asbestos.> 

Kenny MacAskill 
 

25 In section 70, page 35, line 32, leave out <97> and insert <97(1)> 

Kenny MacAskill 
 

26 In section 70, page 35, line 38, after <75> insert <or 75A> 

Section 70A 

Kenny MacAskill 
 

27 In section 70A, page 36, leave out lines 13 and 14 

Section 72 

Kenny MacAskill 
 

28 In section 72, page 36, line 34, leave out <97> and insert <97(1)> 

Section 73 

Kenny MacAskill 
 

29 In section 73, page 37, line 5, leave out <97> and insert <97(1)> 

Section 75A 

Kenny MacAskill 
 

30 In section 75A, page 38, line 6, leave out from <“all-Scotland> to <meanings> in line 7 and insert 

<“relevant proceedings” has the same meaning> 

Section 85 

Elaine Murray 
 

5 In section 85, page 42, line 9, leave out <3> and insert <6> 

Alison McInnes 
 

1 In section 85, page 42, line 9, leave out <3> and insert <12> 

1265



 4 

Elaine Murray 
 

6 In section 85, page 42, line 15, leave out <3> and insert <6> 

Alison McInnes 
 

2 In section 85, page 42, line 15, leave out <3> and insert <12> 

Margaret Mitchell 
 

66 In section 85, page 42, line 25, leave out <application has a real prospect of success> and insert 

<applicant has a stateable case> 

Margaret Mitchell 
 

67 In section 85, page 42, line 25, after <success> insert <, and 

<(  ) the application is not frivolous, vexatious or wholly without merit> 

Margaret Mitchell 
 

68 In section 85, page 42, line 32, leave out <application has a real prospect of success> and insert 

<applicant has a stateable case> 

Section 101 

Kenny MacAskill 
 

31 In section 101, page 50, leave out lines 34 and 35 

Section 96 

Kenny MacAskill 
 

32 In section 96, page 53, line 14, after <enactment> insert <(including any provision of this Act)> 

Kenny MacAskill 
 

33 In section 96, page 53, line 14, leave out from <(whether> to <force)> in line 15  

Section 97 

Kenny MacAskill 
 

34 In section 97, page 54, line 36, after <enactment> insert <(including any provision of this Act)> 

After section 97 

Graeme Pearson 
 

14 After section 97, insert— 

<Regulation of procedure 

(1) The power to regulate procedure by act of sederunt under sections 96 and 97 is to be 

exercised with a view to enabling the Court to conduct proceedings justly. 

(2) Acts of sederunt made under sections 96 and 97 are to be interpreted by the Court with a 

view to enabling the Court to conduct proceedings justly. 
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(3) For the purpose of subsections (1) and (2), conducting proceedings justly, includes, so 

far as possible— 

(a) ensuring equitable treatment of parties to the proceedings, 

(b) being mindful of the expense of the proceedings, 

(c) conducting the proceedings in a manner proportionate to the— 

(i) value of orders sought in the proceedings, 

(ii) nature and complexity of the proceedings, 

(iii) financial position of the parties to the proceedings, 

(d) ensuring that the proceedings are conducted fairly and timeously, 

(e) ensuring that the proceedings are conducted in a manner which is mindful of— 

(i) the resources available to the Court, 

(ii) other proceedings progressing through the courts.> 

Graeme Pearson 
 

15 After section 97, insert— 

<Regulation of procedure 

(1) The power to regulate procedure by act of sederunt under sections 96 and 97 is to be 

exercised with a view to enabling the Court to conduct proceedings justly. 

(2) For the purposes of subsection (1), it is a matter for the Scottish Judicial Council to 

determine how “justly” is to be understood in the making and interpreting of acts of 

sederunt.> 

Section 102A 

Kenny MacAskill 
 

35 In section 102A, page 57, line 12, at end insert— 

<(  ) the Scottish Land Court,> 

Section 102B 

Alison McInnes 
 

69 In section 102B, page 57, line 24, leave out <if> and insert <unless> 

Alison McInnes 
 

70 In section 102B, page 57, line 25, leave out <it is reasonable to do so> and insert <the instruction 

of counsel is unreasonable> 

Alison McInnes 
 

71 In section 102B, page 57, leave out lines 27 and 28 

Alison McInnes 
 

72 In section 102B, page 57, line 31, after <proceedings> insert <(including its importance or value 

to the party instructing counsel)> 
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Kenny MacAskill 
 

36 In section 102B, page 58, line 10, leave out <97 or 99> and insert <97(1) or 99(1)> 

Graeme Pearson 
 

16 Leave out section 102B 

After section 102B 

Graeme Pearson 
 

17 After section 102B, insert— 

<Sanction for counsel 

Sanction for counsel: presumption in certain circumstances 

(1) This section applies to relevant proceedings before a sheriff whose jurisdiction has been 

extended territorially throughout Scotland by an order under section 41(1). 

(2) Subject to subsection (3), in such proceedings the sheriff will be presumed, for the 

purposes of any provision in an act of sederunt made under section 97 or 99, to have 

sanctioned the employment of counsel in relation to— 

(a) appearance at any hearing in the proceedings, and 

(b) the preparation of any document to be lodged in the proceedings. 

(3) The sheriff may, on the motion or incidental application of a party to the proceedings, or 

of the sheriff’s own accord, direct that the circumstances of a case are such that it would 

not be appropriate that subsection (2) applies either at all or to such extent as the sheriff 

may direct. 

(4) A direction may only be made under subsection (3) where the sheriff is satisfied that 

special cause has been shown to establish that the action— 

   (a)  is straightforward,  

(b)  involves settled law, 

(c)   involves a small number of witnesses whose witness evidence is not expected to 

be of a complex nature. 

(5)  In this section, “relevant proceedings” means— 

(a) any proceedings in which damages claimed consist of or include damages for 

personal injuries sustained by a person who has died in consequence of those 

injuries, 

(b) all work related personal injury proceedings, or 

(c) any other personal injury proceedings in which the damages claimed, exclusive of 

interest and expenses, exceeds £20,000. 

(6) The Scottish Ministers may by order modify subsection (5) or substitute other amounts 

for the amount for the time being specified in subsection (5)(c). 

(7) This section does not affect any power which the parties have, apart from this section, to 

apply to the sheriff to sanction the employment of counsel in any case.> 
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Section 104 

Elaine Murray 
 

7 In section 104, page 59, line 8, at end insert— 

<(  ) This section does not apply to an appeal against any decision of a sheriff constituting 

final judgement in proceedings including a claim for damages in respect of personal 

injury, where the jurisdiction of the sheriff has been extended territorially throughout 

Scotland by an order under section 41(1).> 

After section 107 

Elaine Murray 
 

8 After section 107, insert— 

<Appeal from sheriff to the Court of Session in certain cases 

(1) This section applies to an appeal against any decision of a sheriff constituting final 

judgement in proceedings including a claim for damages in respect of personal injury, 

where the jurisdiction of the sheriff has been extended territorially throughout Scotland 

by an order under section 41(1). 

(2) An appeal may be taken to the Court of Session on the application of a party to the 

proceedings, without the need for permission, against any decision of the sheriff. 

(3) In determining an appeal under this section, the Court of Session has power to— 

(a) grant such disposal as the Court sees fit, including by (in whole or in part)— 

(i) adhering to the decision that is subject to the appeal, 

(ii) recalling the decision, 

(iii) varying the decision, 

(iv) remitting the case back to the sheriff, 

(v) dismissing the appeal, 

(b) make such incidental or interim orders as may be necessary, and 

(c) determine any incidental or other issue that needs to be determined for the purpose 

of doing justice in the appeal. 

(4) This section does not affect any other right of appeal against any decision of a sheriff to 

the Court of Session under any other enactment. 

(5) This section is subject to any provision of any other enactment that restricts or excludes 

a right of appeal from a sheriff to the Court of Session.> 

Section 110 

Elaine Murray 
 

9 In section 110, page 62, line 3, after <107> insert <, (Appeal from sheriff to the Court of Session 

in certain cases)> 
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Section 111 

Kenny MacAskill 
 

37 In section 111, page 62, line 25, at end insert— 

<(  ) a decision in an exchequer cause,> 

Before section 116A 

Kenny MacAskill 
 

38 Before section 116A, insert— 

<Appointment of Court of Session judges, etc. 

In the Judiciary and Courts (Scotland) Act 2008, for sections 21 to 23 substitute— 

“Other Court of Session judges 

20A Qualification of certain individuals for appointment as Court of Session 

judge 

(1) An individual is qualified for appointment as a judge of the Court of Session if 

the individual— 

(a) immediately before the appointment— 

(i) held the office of sheriff principal or sheriff, and 

(ii) had held office as either sheriff principal or sheriff throughout the 

period of 5 years immediately preceding the appointment, or 

(b) at the time of appointment— 

(i) is a solicitor having a right of audience in the Court of Session or 

the High Court of Justiciary under section 25A of the Solicitors 

(Scotland) Act 1980 (rights of audience), and 

(ii) has been such a solicitor throughout the period of 5 years 

immediately preceding the appointment. 

(2) Subsection (1) does not affect an individual’s qualification for appointment as 

a judge of the Court of Session by virtue of article xix of the Union with 

England Act 1707. 

 

20B Temporary judges 

(1) The Scottish Ministers may appoint an individual to act as a judge of the Court 

of Session; and an individual so appointed is to be known as a “temporary 

judge”. 

(2) An individual appointed under subsection (1) may also, by virtue of the 

appointment, act as a judge of the High Court of Justiciary. 

(3) The Scottish Ministers may appoint an individual under subsection (1) only 

if— 

(a) the individual is qualified for appointment as a judge of the Court of 

Session, and 
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(b) the Scottish Ministers have consulted the Lord President before making 

the appointment. 

(4) Subject to section 20C, an appointment as a temporary judge lasts for 5 years. 

(5) Subject to subsection (6), an individual appointed under subsection (1) is, 

while acting as a judge of the Court of Session or the High Court of Justiciary, 

to be treated for all purposes as a judge of that Court and may exercise the 

jurisdiction and powers that attach to that office. 

(6) Such an individual is not to be treated as a judge of the Court of Session for the 

purposes of any enactment or rule of law relating to— 

(a) the appointment, tenure of office, retirement, removal or disqualification 

of judges of that Court (including, without limiting that generality, any 

enactment or rule of law relating to the number of judges who may be 

appointed), 

(b) the remuneration, allowances or pensions of such a judge. 

(7) The appointment of an individual under subsection (1) does not affect— 

(a) any appointment of the individual as a sheriff principal or sheriff, or 

(b) the individual’s continuing with any business or professional occupation 

not inconsistent with the individual acting as a judge. 

 

20C Reappointment of temporary judges 

(1) A temporary judge whose appointment comes to an end by virtue of the expiry 

of the 5 year period mentioned in section 20B(4) is to be reappointed unless— 

(a) the temporary judge declines reappointment, 

(b) the Lord President has made a recommendation to the Scottish Ministers 

against the reappointment, or 

(c) the temporary judge has sat for fewer than 50 days in total in that 5 year 

period. 

(2) Section 20B (apart from subsection (3)) applies to a reappointment under 

subsection (1) as it applies to an appointment. 

(3) A temporary judge whose appointment comes to an end by resignation under 

section 20D may be reappointed. 

(4) Section 20B applies to a reappointment under subsection (3) as it applies to an 

appointment. 

 

20D Cessation of appointment of temporary judges 

(1) A temporary judge may resign at any time by giving notice to that effect to the 

Scottish Ministers. 

(2) An individual’s appointment as a temporary judge ends— 

(a) when the individual resigns in accordance with subsection (1), 

(b) when the individual retires from office, or 
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(c) if the individual is removed from office as such under section 39 

(temporary judges: removal from office). 

 

20E Re-employment of former Court of Session and Supreme Court judges 

(1) The Lord President may appoint a qualifying former judge to act as a judge of 

the Court of Session. 

(2) An individual appointed under subsection (1) may also, by virtue of the 

appointment, act as a judge of the High Court of Justiciary. 

(3) An individual so appointed  may act as a judge only during such periods or on 

such occasions as the Lord President may determine. 

(4) The Lord President may make an appointment under subsection (1) only if it 

appears to the Lord President to be expedient as a temporary measure in order 

to facilitate the disposal of business in the Court of Session or the High Court 

of Justiciary. 

(5) A “qualifying former judge” is an individual who— 

(a) has ceased to hold the office of— 

(i) judge of the Court of Session other than by virtue of section 95(6) 

of the Scotland Act 1998, or 

(ii) Justice of the Supreme Court or President or Deputy President of 

that Court and who, at the time of being appointed to the office in 

question, was eligible for appointment as a judge in the Court of 

Session, and 

(b) has not reached the age of 75. 

 

20F Re-employment of former judges: further provision 

(1) Subject to subsection (2), an individual’s appointment under section 20E(1) 

lasts until recalled by the Lord President. 

(2) An individual’s appointment under section 20E(1) ceases when the individual 

reaches the age of 75. 

(3) Despite the ending of an individual’s appointment under section 20E(1)— 

(a) the individual may continue to deal with, give judgment in or deal with 

an ancillary matter relating to, a case begun before the individual while 

acting under that appointment, 

(b) so far as necessary for that purpose, and for the purpose of any 

subsequent proceedings arising out of the case or matter, the individual is 

to be treated as acting or, as the case may be, having acted under that 

appointment. 

(4) Subject to subsection (5), an individual appointed under section 20E(1) is, 

while acting as a judge of the Court of Session or the High Court of Justiciary, 

to be treated for all purposes as a judge of that Court and may exercise the 

jurisdiction and powers that attach to that office. 

(5) Such an individual is not to be treated as a judge of the Court of Session for the 

purposes of any enactment or rule of law relating to— 
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(a) the appointment, tenure of office, retirement, removal or disqualification 

of judges of that Court (including, without limiting that generality, any 

enactment or rule of law relating to the number of judges who may be 

appointed), 

(b) the oaths to be taken by such judges, 

(c) the remuneration, allowances or pensions of such a judge. 

 

20G Remuneration and expenses of temporary and former judges 

(1) The Scottish Courts and Tribunals Service (“the SCTS”) is to pay to an 

individual appointed under section 20B(1) or 20E(1) such remuneration as the 

Scottish Ministers may determine. 

(2) The Scottish Ministers may determine different amounts of remuneration for— 

(a) different individuals so appointed, or 

(b) different descriptions of individuals so appointed. 

(3) The SCTS may pay to an individual appointed under section 20B(1) or 20E(1) 

such sums as it may determine in respect of expenses reasonably incurred by 

the individual in the performance of, or in connection with, the individual’s 

duties. 

(4) The SCTS may— 

(a) determine the circumstances in which such sums may be paid, and 

(b) determine different circumstances for different individuals.”.> 

After section 116B 

Kenny MacAskill 
 

39 After section 116B, insert— 

<PART 

SCOTTISH LAND COURT 

Scottish Land Court: remuneration and expenses 

(1) Schedule 1 to the Scottish Land Court Act 1993 (the Land Court) is amended in 

accordance with this section. 

(2) For paragraph 3 substitute— 

“3 (1) The Scottish Courts and Tribunals Service (“the SCTS”) is to pay to the 

Chairman of the Land Court such salary as the Treasury may determine. 

(2) The SCTS is to pay to each of the other members of the Land Court such salary 

as the SCTS may determine. 

(3) Sums required by the SCTS for the payment of a salary under this paragraph 

are charged on the Scottish Consolidated Fund. 

3A(1) The SCTS may pay to a member of the Land Court such sums as it may 

determine in respect of expenses reasonably incurred by the member in the 

performance of, or in connection with, the member’s duties. 

(2) The SCTS may— 
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(a) determine the circumstances in which sums may be paid, and 

(b) determine different circumstances for different members.”. 

(3) For paragraph 18 substitute— 

“18 (1) The Scottish Ministers are to pay to each of the following persons such 

remuneration as they may determine— 

(a) the principal clerk of the Land Court, 

(b) persons appointed or employed under paragraph 8 of this Schedule. 

(2) The Scottish Courts and Tribunals Service (“the SCTS”) is to pay to each of 

the following persons such remuneration as the SCTS may determine— 

(a) persons nominated under paragraph 7A of this Schedule, 

(b) persons appointed under paragraph 10 of this Schedule. 

(3) The SCTS may pay to each of the following persons such sums as it may 

determine in respect of expenses reasonably incurred by the person in the 

performance of, or in connection with, the person’s duties— 

(a) persons nominated under paragraph 7A of this Schedule, 

(b) persons appointed under paragraph 10 of this Schedule. 

(4) The SCTS may— 

(a) determine the circumstances in which sums may be paid, and 

(b) determine different circumstances for different persons. 

(5) Expenditure incurred by the Land Court in the performance of its functions 

may be paid by the Scottish Ministers.”.> 

Section 122 

Graeme Pearson 
 

18* In section 122, page 74, line 13, after <102A(4)> insert <, (Sanction for counsel: presumption in 

certain circumstances)(6)> 

Elaine Murray 
 

10 In section 122, page 74, line 16, at end insert <, or 

(c) an order appointing a day for section 39 or 70 to come into force.> 

Elaine Murray 
 

11 In section 122, page 74, line 19, after <127(2)> insert <, except an order referred to in subsection 

(2)(c)> 

Section 125 

Kenny MacAskill 
 

40 In section 125, page 75, line 36, at end insert— 

 <“all-Scotland sheriff court” is to be construed in accordance with section (All-

Scotland jurisdiction: further provision)(7),> 
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After section 126 

Elaine Murray 
 

12* After section 126, insert— 

<Reports on operation of court functions 

(1) The Scottish Ministers must prepare reports setting out in relation to the reporting 

period— 

(a) how the Scottish Courts have carried out their functions under this Act, 

(b) the number and types of cases dealt with by the Scottish Courts and the average 

length of time taken to dispose of each type of case, 

(c) the provision made for staffing, resources, technology, court room space and 

judicial appointments to cater for the demand for court services, and 

(d) such other information as the Scottish Ministers think fit. 

(2) The first report under this section must be laid before the Parliament as soon as 

practicable after 31 March in the second year after the year in which Royal Assent is 

received. 

(3) Each subsequent report is to be laid no later than 2 years after the date on which the 

previous report is laid. 

(4) In this section, “reporting period” means— 

(a) in the case of the first report, the period from the date of Royal Assent until the 

date on which the first report is laid, 

(b) in the case of a subsequent report, the period from the date on which the 

previous report is laid until the date on which the subsequent report is laid.  

(5) In this section, “Scottish Courts” has the meaning given in section 102A(3).> 

Section 127 

Elaine Murray 
 

13 In section 127, page 76, line 38, at end insert— 

<(2A) A draft of an order under subsection (2) appointing a day for the coming into force of 

section 39 or 70 is not to be laid before the Parliament unless the conditions in 

subsections (2B) and (2C) are met. 

(2B) The condition is that the Scottish Ministers have prepared, and laid before the 

Parliament, a report showing that sufficient provision has been made for staffing, 

resources, technology, court room space and judicial appointments to ensure that users 

of the Scottish Courts will enjoy at least the same level of access to justice after the 

coming into force of those sections as they did prior to their coming into force. 

(2C) The condition is that— 

(a) a draft of an order under section 41(1) has been approved by the Parliament, and 

(b) the report referred to in subsection (2B) includes information showing that 

sufficient provision has been made for staffing, resources, technology, court room 

space and judicial appointments in relation to proceedings in the specified sheriff 

court where a sheriff is sitting whose jurisdiction has been extended territorially 

throughout Scotland by virtue of an order under section 41(1).   
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(2D) In subsection (2B), “Scottish Courts” has the meaning given in section 102A(3).> 

Schedule 1 

Alison McInnes 
 

3 In schedule 1, page 78, leave out lines 16 to 22 

Alison McInnes 
 

4 In schedule 1, page 78, leave out lines 25 to 29 

Kenny MacAskill 
 

41 In schedule 1, page 79, line 32, leave out paragraph 12 and insert— 

<12 A simple procedure case within the meaning of section 70(7).> 

Schedule 3 

Kenny MacAskill 
 

42 In schedule 3, page 86, line 19, at end insert— 

<(  ) the First-tier Tax Tribunal for Scotland, established by section 21(1) of the 

Revenue Scotland and Tax Powers Act 2014, 

(  ) the Upper Tax Tribunal for Scotland, established by section 21(3) of the Revenue 

Scotland and Tax Powers Act 2014.> 

Kenny MacAskill 
 

43 In schedule 3, page 86, line 37, at end insert— 

 <(  ) President of the Tax Tribunals, appointed under section 22(1) of the Revenue 

Scotland and Tax Powers Act 2014, in relation to the First-tier Tax Tribunal for 

Scotland and the Upper Tax Tribunal for Scotland.> 

Kenny MacAskill 
 

44 In schedule 3, page 87, line 18, at end insert— 

<Revenue Scotland and Tax Powers Act 2014 

 (1) The Revenue Scotland and Tax Powers Act 2014 is amended in accordance with this 

paragraph. 

 (2) Section 58 (administrative support) is repealed. 

 (3) In section 59 (guidance), in subsection (2)— 

(a) in paragraph (b), for “tribunals” substitute “Scottish Courts and Tribunals 

Service”, 

(b) paragraph (c) is repealed.> 

Schedule 4 

Kenny MacAskill 
 

45 In schedule 4, page 89, line 5, leave out from <, for> to end of line 7 and insert <— 
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(a) for the opening words substitute “Section 42 of the Courts Reform (Scotland) Act 

2014 does not apply—”,  

(b) in paragraph (a), the words “to the extent that it determines jurisdiction” are 

repealed.> 

Kenny MacAskill 
 

46 In schedule 4, page 96, line 30, leave out <97> and insert <97(1)> 

Kenny MacAskill 
 

47 In schedule 4, page 97, line 2, after <representation)> insert <and 6 (allocation of business etc. by 

act of sederunt)> 

Kenny MacAskill 
 

48 In schedule 4, page 97, leave out lines 3 and 4 

Kenny MacAskill 
 

49 In schedule 4, page 97, line 15, leave out <98 or 99> and insert <98(1) or 99(1)> 

Kenny MacAskill 
 

50 In schedule 4, page 97, line 23, leave out <98 or 99> and insert <98(1) or 99(1)> 

Kenny MacAskill 
 

51 In schedule 4, page 97, line 27, leave out <In section 32 of the Court of Session Act 1988> and 

insert— 

<(  ) The Court of Session Act 1988 is amended in accordance with this paragraph. 

(  ) Section 24 (appeal to the Supreme Court in exchequer causes) is repealed. 

(  ) In section 32> 

Kenny MacAskill 
 

52 In schedule 4, page 97, line 33, at end insert— 

<(  ) In section 52 (consequential amendments, repeals and savings), subsection (3) is 

repealed.> 

Kenny MacAskill 
 

53 In schedule 4, page 98, line 2, at end insert— 

<Promissory Oaths Act 1868 

In the Promissory Oaths Act 1868, in the Second Part of the Schedule, for “35(3) of the 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1990” substitute “20B(1) of the 

Judiciary and Courts (Scotland) Act 2008”.> 

Kenny MacAskill 
 

54 In schedule 4, page 98, line 5, at end insert— 
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<Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 

Section 22 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (re-

employment of retired judges) is repealed. 

 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 

(1) The Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 is amended in 

accordance with this paragraph. 

(2) In section 35 (judicial appointments)— 

(a) subsections (1) and (3) are repealed, 

(b) in subsection (2), for “the said Schedule” substitute “Schedule 4”. 

(3) In Schedule 4 (judicial appointments), paragraphs 1 to 3 and 5 to 11 are repealed. 

 

Judiciary and Courts (Scotland) Act 2008 

(1) The Judiciary and Courts (Scotland) Act 2008 is amended in accordance with this 

paragraph. 

(2) In section 43(1)(b) (meaning of “judicial office holder”), for “22(1) or (4) (re-

employment of retired Court of Session judges) of the Law Reform (Miscellaneous 

Provisions) (Scotland) Act 1985 (c.73)” substitute “20E(1) (re-employment of former 

judges) or 20F(3) (re-employment of former judges: further provision)”. 

(3) In section 64 (amendments of enactments relating to remuneration and allowances of re-

employed retired judges and temporary judges), subsections (3) and (4) are repealed. 

(4) In section 72 (interpretation), in the definition of “office of temporary judge”, for “35(3) 

of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40)” substitute 

“20B(1) (temporary judges)”.> 

Kenny MacAskill 
 

55 In schedule 4, page 99, line 22, at end insert— 

<Criminal Procedure (Scotland) Act 1995 

In section 85(4) of the Criminal Procedure (Scotland) Act 1995 (citation of jurors), the 

words “by registered post or recorded delivery” are repealed.>   

Kenny MacAskill 
 

56 In schedule 4, page 99, line 22, at end insert— 

<Interpretation and Legislative Reform (Scotland) Act 2010 

In schedule 1 to the Interpretation and Legislative Reform (Scotland) Act 2010 

(definitions of words and expressions), for the entry for “sheriff” substitute— 

 ““sheriff” is to be construed in accordance with section 123(2) and (3) of the 

Courts Reform (Scotland) Act 2014,”.> 
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Long Title 

Kenny MacAskill 
 

57 In the long title, page 1, line 3, after second <proceedings;> insert <to make provision about 

judges of the Court of Session;> 

Kenny MacAskill 
 

58 In the long title, page 1, line 3, after second <proceedings;> insert <to make provision about the 

Scottish Land Court;> 

Kenny MacAskill 
 

59 In the long title, page 1, line 5, after <tribunals;> insert <to provide for assistants to the Judicial 

Appointments Board for Scotland;> 
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SP Bill 46A-G (Timed)  Session 4 (2014) 

Courts Reform (Scotland) Bill 

 
Groupings of Amendments for Stage 3 

 
This document provides procedural information which will assist in preparing for and 

following proceedings on the above Bill.  The information provided is as follows: 

 the list of groupings (that is, the order in which amendments will be 

debated).  Any procedural points relevant to each group are noted; 

 the text of amendments to be debated on the  day of Stage 3 consideration, 

set out in the order in which they will be debated.  THIS LIST DOES 

NOT REPLACE THE MARSHALLED LIST, WHICH SETS OUT 

THE AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 

DISPOSED OF. 
 

 

Groupings of amendments 
 

Note: The time limits indicated are those set out in the timetabling motion to be 

considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 

agreed to, debate on the groups above each line must be concluded by the time 

indicated, although the amendments in those groups may still be moved formally and 

disposed of later in the proceedings. 
 

Group 1: Minor, technical and drafting amendments 

19, 21, 24, 25, 26, 28, 29, 31, 32, 33, 34, 36, 37, 41, 45, 46, 47, 48, 49, 50, 51, 52, 56, 

59 

Group 2: Number of summary sheriffs 

60 

Group 3: Proceedings for damages for personal injury 

61, 65, 7, 8, 9 

Group 4: All-Scotland jurisdiction: concurrency with local jurisdiction 

20, 22, 23, 27, 30, 40 

Debate to end no later than 40 minutes after proceedings begin 

 

Group 5: Sheriff Appeal Court: constitution of Court and appointment of 

Appeal Sheriffs 

62, 63, 64 

Group 6: Judicial review: time limits 

5, 1, 6, 2 
 

Notes on amendments in this group 

Amendments 5 and 1 are direct alternatives 

Amendments 6 and 2 are direct alternatives 
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Group 7: Judicial review: test for grant of permission to proceed 

66, 67, 68 

Debate to end no later than 1 hour 15 minutes after proceedings begin 

 

Group 8: Regulation of civil court procedure: just conduct of proceedings 

14, 15 

Group 9: Scottish Land Court 

35, 39, 58 

Group 10: Sanction for counsel 

69, 70, 71, 72, 16, 17, 18 

Debate to end no later than 1 hour 50 minutes after proceedings begin 

 

Group 11: Appointment of judges etc. 

38, 53, 54, 57 

Group 12: Exclusive competence and simple procedure: commencement 

10, 11, 13 

Group 13: Report on operation of court functions 

12 

Group 14: Summary sheriffs: civil competence 

3, 4 

Group 15: Scottish Courts and Tribunals Service: tax tribunals 

42, 43, 44 

Group 16: Citation of jurors 

55 

Debate to end no later than 2 hours 40 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol 4, No. 36  Session 4  
 

Meeting of the Parliament 

Tuesday 7 October 2014  

Note: (DT) signifies a decision taken at Decision Time. 
 
Business Motion: Joe FitzPatrick, on behalf of the Parliamentary Bureau, moved 
S4M-11113—That the Parliament agrees that, during stage 3 of the Courts Reform 
(Scotland) Bill, debate on groups of amendments shall, subject to Rule 9.8.4A, be 
brought to a conclusion by the time limit indicated, that time limit being calculated 
from when the stage begins and excluding any periods when other business is under 
consideration or when a meeting of the Parliament is suspended (other than a 
suspension following the first division in the stage being called) or otherwise not in 
progress:  
 

Groups 1 to 4: 40 minutes  
Groups 5 to 7: 1 hour 15 minutes  
Groups 8 to 10: 1 hour 50 minutes  
Groups 11 to 16: 2 hours 40 minutes.  

The motion was agreed to. 

Courts Reform (Scotland) Bill - Stage 3: The Bill was considered at Stage 3. 
  
The following amendments were agreed to (without division): 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 
47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58 and 59.  
 
The following amendments were disagreed to (by division)—  
 

61 (For 31, Against 81, Abstentions 0)  
62 (For 43, Against 68, Abstentions 0)  
63 (For 44, Against 67, Abstentions 0)  
64 (For 12, Against 100, Abstentions 0)  
65 (For 40, Against 71, Abstentions 0)  
5 (For 50, Against 61, Abstentions 0)  
1 (For 17, Against 93, Abstentions 0)  
66 (For 13, Against 96, Abstentions 0)  
67 (For 13, Against 96, Abstentions 0)  
14 (For 32, Against 78, Abstentions 0)  
15 (For 32, Against 65, Abstentions 12)  
69 (For 15, Against 64, Abstentions 31)  
70 (For 15, Against 64, Abstentions 31)  
71 (For 13, Against 64, Abstentions 31)  
72 (For 14, Against 64, Abstentions 31)  
17 (For 31, Against 80, Abstentions 0)  
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7 (For 46, Against 63, Abstentions 0)  
8 (For 46, Against 64, Abstentions 0)  
10 (For 46, Against 65, Abstentions 0)  
11 (For 46, Against 64, Abstentions 0)  
12 (For 47, Against 64, Abstentions 0)  
13 (For 45, Against 65, Abstentions 0)  
3 (For 44, Against 65, Abstentions 0)  
4 (For 45, Against 65, Abstentions 0).  

 
Amendment 60 was moved and, with the agreement of the Parliament, withdrawn.  

The following amendments were not moved: 6, 2, 68, 16, 9 and 18. 

Courts Reform (Scotland) Bill - Stage 3: The Cabinet Secretary for Justice (Kenny 
MacAskill) moved S4M-11101—That the Parliament agrees that the Courts Reform 
(Scotland) Bill be passed.  

After debate, the motion was agreed to (DT). 
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3  7 OCTOBER 2014  4 
 

 

Business Motions 

14:03 
The Presiding Officer (Tricia Marwick): The 

next item of business is consideration of business 
motion S4M-11113, in the name of Joe FitzPatrick, 
on behalf of the Parliamentary Bureau, setting out 
a timetable for stage 3 consideration of the Courts 
Reform (Scotland) Bill. 

Motion moved, 

That the Parliament agrees that, during stage 3 of the 
Courts Reform (Scotland) Bill, debate on groups of 
amendments shall, subject to Rule 9.8.4A, be brought to a 
conclusion by the time limit indicated, that time limit being 
calculated from when the stage begins and excluding any 
periods when other business is under consideration or 
when a meeting of the Parliament is suspended (other than 
a suspension following the first division in the stage being 
called) or otherwise not in progress: 

Groups 1 to 4: 40 minutes 

Groups 5 to 7: 1 hour 15 minutes 

Groups 8 to 10: 1 hour 50 minutes 

Groups 11 to 16: 2 hours 40 minutes.—[Joe FitzPatrick.] 

Motion agreed to. 

The Presiding Officer: The next item of 
business is consideration of business motion S4M-
11117, in the name of Joe FitzPatrick, on behalf of 
the Parliamentary Bureau, setting out a revision to 
the business programme for today. 

Motion moved, 

That the Parliament agrees to the following revision to 
the programme of business for Tuesday 7 October 2014— 

delete 

5.00 pm Decision Time 

and insert 

6.00 pm Decision Time—[Joe FitzPatrick.] 

Motion agreed to. 
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13  7 OCTOBER 2014  14 
 

 

Courts Reform (Scotland) Bill: 
Stage 3 

14:27 
The Presiding Officer (Tricia Marwick): The 

next item of business is stage 3 of the Courts 
Reform (Scotland) Bill. In dealing with the 
amendments, members should have: the bill as 
amended at stage 2, which is SP Bill 46A; the 
marshalled list, which is SP Bill 46AML; and the 
groupings paper, which is SP Bill 46AG. 

The division bell will sound and proceedings will 
be suspended for five minutes before the first 
division of the afternoon. The period for voting in 
the first division will be 30 seconds. Thereafter, I 
will allow a voting period of one minute for the first 
division after a debate. Members who wish to 
speak in the debate on any group of amendments 
should press their request-to-speak buttons as 
soon as possible after I call the group. Members 
should now refer to the marshalled list of 
amendments. 

Section 2—Power to alter sheriffdoms, 
sheriff court districts and sheriff courts 

The Presiding Officer: Group 1 contains minor 
and technical drafting amendments. Amendment 
19, in the name of the Cabinet Secretary for 
Justice, is grouped with the other amendments 
that are shown on the groupings paper. I call the 
cabinet secretary to move amendment 19 and to 
speak to all the amendments in the group. 

The Cabinet Secretary for Justice (Kenny 
MacAskill): In the main, the 24 amendments in 
the group are minor and technical in nature, and 
will in general improve the clarity and consistency 
of the bill’s provisions. However, a couple of the 
amendments will benefit from some explanation. 

Amendment 31 will remove section 101(7)(b) 
from the bill. I am satisfied that the provision in the 
section is unnecessary. The inherent power of the 
court to deal with vexatious proceedings was 
recognised by Lord Reed in the case of the Lord 
Advocate v Andrew McNamara, on which he 
observed that 
“an action might be dismissed as incompetent if it was not 
brought for a legitimate purpose.” 

I consider that the provision in section 101(7)(b) 
could have been read as a limitation of that power. 
Its removal clarifies that the power to dismiss 
vexatious proceedings is not just available to the 
court in proceedings that are brought by a litigant 
who has had a vexatious litigation order made 
against them. 

In addition, the bill will, under new sections 
96(1) and 97(1), expand the Court of Session’s 

powers to make rules, thereby allowing the court 
to make provision both for and about the steps 
that the court may take where there has been an 
abuse of process—for example, the raising of 
vexatious proceedings—in any case. 

14:30 
Amendment 37 will amend section 111, which 

will amend the Court of Session Act 1988 by 
replacing its section 40. The effect of the 
replacement is to provide that permission will be 
required prior to an appeal being possible from the 
Court of Session to the Supreme Court. The 
amendment is consequential on that change, and 
will ensure that appeals from decisions, whether 
final or interlocutory, in exchequer or tax cases 
continue to be treated in the same way as appeals 
to the Supreme Court from final judgments: that is, 
on their merits.  

I am happy to answer members’ questions. 

I move amendment 19. 

Elaine Murray (Dumfriesshire) (Lab): I do not 
have a question on the amendments. My only 
question is why 24 drafting amendments are being 
brought here at stage 3, in addition to a number of 
other amendments, when the Government drafted 
the bill. Why do we have all these errors that must 
be corrected at the final hurdle? 

Kenny MacAskill: The bill is very complicated 
and drafting is, by its nature, a very complicated 
action. We should welcome the diligence that 
parliamentary draftsmen have shown. 

Amendment 19 agreed to. 

Section 5—Summary sheriffs 

The Presiding Officer: Group 2 is on the 
number of summary sheriffs. Amendment 60, in 
the name of Margaret Mitchell, is the only 
amendment in the group. 

Margaret Mitchell (Central Scotland) (Con): In 
his written evidence, the Lord President 
emphasised the importance of the appointment of 
summary sheriffs when he stated: 

“The absence of this third judicial tier ... has been a flaw 
in our court system for too many years.” 

The introduction of summary sheriffs will fill that 
void and is to be welcomed. 

The Lord President also confirmed in evidence 
at a Justice Committee meeting the vital part that 
summary sheriffs would play in securing the 
success of the court reforms when he stated: 

“The key to the whole thing is the appointment and 
effective deployment of summary sheriffs, because that 
arrangement provides the opportunity to take out a huge 
case load from the lower end of the sheriff court and to free 
up that court. The reforms start at the bottom and work their 
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way up. The key is to get the summary sheriffs system 
working effectively.”—[Official Report, Justice Committee, 
22 April 2014; c 4533.]  

However, during oral evidence on 29 April, the 
Minister for Community Safety and Legal Affairs 
emphasised that 
“it will take about 10 years to make the crossover”.—
[Official Report, Justice Committee, 29 April 2014; c 4567.] 

She also emphasised that summary sheriffs will be 
phased in when it is appropriate to do so. 

Amendment 60 is a probing amendment; it is 
not an attempt to micromanage the Scottish Court 
Service. Its effect would be to ensure that an 
adequate number of summary sheriffs would be 
appointed during the implementation phase of the 
reforms, in order to safeguard the efficient delivery 
and administration of justice. Furthermore, it would 
assist members to hold the Government to 
account on the reform as we conduct much-
needed post-legislative scrutiny. Therefore, I 
would be grateful if the cabinet secretary could 
provide further clarification and reassurance about 
the appointment of summary sheriffs. 

I move amendment 60. 

Kenny MacAskill: I am happy to try to do that. 
Amendment 60 seeks to ensure that  
“The First Minister must recommend a sufficient number of 
individuals for appointment to the office of summary sheriff 
... in order to ensure the efficient administration of justice.” 

The amendment is unnecessary, although I accept 
the spirit in which Margaret Mitchell has moved it 
as a probing amendment. 

The Lord President of the Court of Session is 
under an obligation in terms of section 2(a) of the 
Judiciary and Courts (Scotland) Act 2008 to 
ensure 
“the efficient disposal of business in the Scottish courts”. 

Under section 1(2)(a), the First Minister is under 
an obligation to have regard to the need for the 
judiciary, which includes the Lord President, 
“to have the support necessary to enable them to carry out 
their functions.” 

The appointment process for judges, which will 
also apply to the appointment of summary sheriffs, 
involves a close working relationship between the 
Scottish Government, the Judicial Appointments 
Board for Scotland, the Lord President and the 
Scottish Court Service. That working relationship 
was established under the 2008 act, which the 
Parliament passed unanimously. 

The substance of Margaret Mitchell’s 
amendment already forms part of the obligations 
that are incumbent on the First Minister under the 
2008 act. I urge her to withdraw amendment 60 in 
the recognition that the information and 
requirements are already sufficient. 

Margaret Mitchell: I thank the cabinet secretary 
for his explanation. It is good that that is on the 
record and that the point has been highlighted, 
which raises awareness. On that basis, I am 
happy to seek to withdraw amendment 60. 

Amendment 60, by agreement, withdrawn. 

Section 39—Exclusive competence 

The Presiding Officer: Group 3 is on 
proceedings for damages for personal injury. 
Amendment 61, in the name of Elaine Murray, is 
grouped with amendments 65 and 7 to 9. 

Elaine Murray: The Parliament has always 
taken seriously personal injury that is caused by 
exposure to asbestos. Many members have raised 
the issue in Parliament through various 
mechanisms, including members’ business 
debates. Des McNulty promoted a member’s bill 
on it back in 2006 and we passed the Scottish 
Government’s Damages (Asbestos-related 
Conditions) (Scotland) Act 2009. 

My colleague John Pentland brought 
amendments similar to amendments 61 and 65 to 
the Justice Committee at stage 2, when the 
cabinet secretary assured us that the Government 
believes that all cases that merit counsel will 
continue to benefit from counsel. The cabinet 
secretary also said that later stage 2 amendments 
to ease the test for remit from the sheriff court to 
the Court of Session would allay concerns. 

Mr MacAskill assured the committee that he 
would continue to meet Clydeside Action on 
Asbestos regularly during the bill’s passage, to 
ensure that those who suffer from asbestos-
related conditions and those who have lost loved 
ones to such conditions are supported through the 
court process and receive the justice that they 
deserve. However, I do not believe that he has 
reassured Clydeside Action on Asbestos because, 
at 4.15 last Wednesday, I was contacted with the 
request that we lodge the amendments again. I 
welcome CAA members to the public gallery to 
hear the proceedings. 

The illnesses—many of which have been 
caused by occupational exposure to asbestos 
fibre, often many years ago—include 
mesothelioma, lung cancer, asbestosis and pleural 
plaques. The victims who suffer from those 
conditions are a legacy of Scotland’s industrial 
history and they deserve the Parliament’s full 
support. 

I expect the Government to argue that the 
complexity of asbestos-related conditions will 
ensure that cases are remitted to the Court of 
Session and are not considered under simple 
procedure. I do not doubt that arguments will be 
made about the difficulties of legislating for one 
group of personal injuries. 

1286



17  7 OCTOBER 2014  18 
 

 

However, the Parliament has already legislated 
for this group of personal injury sufferers by 
passing the legislation that the Government 
introduced in 2009. What has changed? Even if, 
because of the complexity of asbestos-related 
cases, it is highly unlikely that such cases would 
be considered under simple procedure or heard 
outwith the Court of Session, why not make it clear 
in the bill that the exclusive competence will not 
apply to asbestos-related cases and that they will 
not be considered under simple procedure? What 
is the harm in providing that reassurance to 
sufferers of such industrial disease and their 
families and to surviving relatives? Amendment 61 
would disapply the sheriff court’s exclusive 
competence from personal injuries that were 
caused by exposure to asbestos. 

Amendment 65 would exclude such cases from 
being heard under simple procedure. The stage 2 
amendments to prevent any cases that are raised 
in the specialist personal injury court from being 
subject to simple procedure might cover that 
amendment’s intention; I will listen to what the 
cabinet secretary says about that. However, I am 
not sure that the entire intention is covered, and 
my amendment would prevent any asbestos-
related cases from being heard under simple 
procedure. 

Amendments 7 to 9 concern appeals from the 
personal injury court going to the Court of Session 
rather than the sheriff appeal court. Similar 
amendments were defeated by five votes to four at 
stage 2, but my opinion is still that there are 
compelling arguments for considering the 
amendments, so I have brought them back. 

The intention in the bill is to set up a specialist 
personal injury court, where cases will be heard by 
two specialist personal injury sheriffs—not sitting 
together—and, unless certain conditions apply, 
cases will be heard by a jury of 12 people. As the 
bill stands, appeals against the decisions of that 
court could be heard by a sheriff appeal court that 
might consist of one sheriff sitting alone, possibly 
without the specialist expertise in personal injury 
cases that the original sheriff had. That seems 
inconsistent, as surely appeals against decisions 
that are made by a specialist court should be 
heard by a specialist court. The Court of Session, 
which, of course, will be hearing personal injury 
cases of values above the privative limit will have 
that specialism. 

At stage 2, the Minister for Community Safety 
and Legal Affairs expressed confidence that the 
rules of court and the president of the sheriff court 
would ensure that the appropriately constituted 
court would hear the appeal. She also argued that 
section 106 allows 

“the sheriff appeal court to remit the appeal to the Court of 
Session”. —[Official Report, Justice Committee, 17 June 
2014; c 4757.] 

In addition, the minister argued that section 102B, 
which was inserted into the bill by a very welcome 
amendment from John Finnie, would also help to 
ensure that. It applies the test that was proposed 
by Sheriff Principal Taylor that, in both the sheriff 
court and the sheriff appeal court, the court must 
have regard to the difficulty or complexity of the 
case and to what we have termed equality of arms 
when deciding to sanction the employment of 
counsel. 

Finally, the argument was made that there was 
no justification for treating one category of case—
personal injury—differently from all others. 
However, if that is the case, why is the only 
specialist court that is being set up the personal 
injury court? We are already treating personal 
injury differently. 

Those arguments miss the point of the principle 
behind my amendment. It is not about equality of 
arms or what the president of the sheriff court is 
able to do. It is about whether it is appropriate for 
an appeal heard by a specialist sheriff and a civil 
jury to be potentially heard by a single sheriff or 
even three sheriffs, none of whom might be 
specialist injury sheriffs. I contend that it is not 
appropriate and that those appeal cases should be 
heard in the Court of Session. 

I move amendment 61. [Interruption.] 

The Presiding Officer: Order. Stuart McMillan 
is next. 

Stuart McMillan (West Scotland) (SNP): I 
highlight my declaration in the register of 
members’ interests. 

I am very much aware that all cases that merit 
counsel will continue to benefit from it. That is true 
of the sheriff court, the new personal injury court 
and the sheriff appeal court. However, I am also 
very much aware of Sheriff Principal Taylor’s 
comments at the Justice Committee: 

“a complex asbestosis case will probably be remitted to 
the Court of Session. However, even if it were to remain in 
the sheriff court, it would almost certainly merit sanction for 
counsel.”—[Official Report, Justice Committee, 22 April 
2014; c 4527.] 

Given the comments that have been made in the 
past, I seek assurances from the cabinet secretary 
that asbestos-related cases will receive the 
funding for counsel that they require and that they 
can revert to the Court of Session due to the 
complex nature of such cases. 

Malcolm Chisholm (Edinburgh Northern and 
Leith) (Lab): I welcome Clydeside Action on 
Asbestos to the public gallery and pay tribute to its 
great campaign. 
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Of course, asbestos-related illness does not 
apply just in Clydeside and I have written to the 
Cabinet Secretary for Justice about one of my 
constituents, who is affected by asbestos in that 
particular way. 

The answer that members want—the answer 
that Clydeside Action on Asbestos wants—is in 
the answer to three questions that were put very 
succinctly and effectively by Elaine Murray. First, 
what is the harm in doing what Elaine Murray 
proposes in her amendments? Secondly, what is 
the answer to the question about exceptional 
circumstances? We already treat asbestos as an 
exceptional circumstance and the legislation that 
we passed in 2009 bears testimony to that. 
Thirdly, if the cabinet secretary still does not 
accept Elaine Murray’s amendments, can he at 
least tell us what he has done to fulfil the 
commitment that he made at the Justice 
Committee to ease the test for remit from the 
sheriff court to the Court of Session? 

I support the amendments in Elaine Murray’s 
name and I hope that, at the last minute, the 
cabinet secretary will have a change of mind. 

Margaret Mitchell: I will address amendments 
7, 8 and 9 first. It seems entirely logical that, if a 
claim is to be heard in a specialist court, an appeal 
from that court should be able to be heard in the 
Court of Session. It is then up to the Court of 
Session to grant disposal as it sees fit. I am happy 
to support those amendments in Elaine Murray’s 
name. 

However, although I have huge and immense 
sympathy with the intention behind amendments 
61 and 65, section 88 already allows the sheriff to 
remit proceedings to the Court of Session if 
“the importance or difficulty of the proceedings makes it 
appropriate to do so” 

and I think that it would be wrong to single out 
asbestos cases. We should not distinguish 
between those cases and other cases in the 
personal injury category, which are wide ranging. 

14:45 
Christine Grahame (Midlothian South, 

Tweeddale and Lauderdale) (SNP): My 
recollection is that the Justice Committee took the 
view that Margaret Mitchell just elucidated—
although we have huge sympathy for asbestosis 
cases, we did not want to select one category from 
all the other kinds of injury cases that might arise 
from employment, in the past or in the future. That 
was why we did not support similar amendments 
at stage 2, and I seem to remember that all 
members agreed with that at the time. 

Kenny MacAskill: The Scottish Government 
and ministers have great sympathy for those who 

suffer from asbestos-related diseases and for their 
families. We have heard similar thoughts from 
around the chamber. Concerns have been 
expressed, but we have also heard the points that 
Christine Grahame and other members have 
made. I will try to give Stuart McMillan the 
reassurance that he desires. I know that he, along 
with Clydeside Action on Asbestos, has been 
tenacious in looking after the interests of those 
who have suffered. 

We have legislated to ensure that a person who 
is dying from mesothelioma can receive damages 
without preventing members of their family from 
making a future claim. We have also supported 
legislation that clarifies Scots law as it relates to 
damages for fatal personal injuries. The argument 
behind amendments 61 and 65 is that, due to the 
complexity of personal injury cases that are 
caused by exposure to asbestos, those cases 
should be treated differently from other cases. 
Amendment 61 would result in all damages claims 
for less than £100,000 in respect of personal 
injuries that were caused by exposure to asbestos 
remaining competent in the Court of Session. 
Amendment 65 would result in cases with a value 
of less than £5,000 being excluded from being 
dealt with under the new simple procedure. 

I fully acknowledge that asbestos cases can be 
complex. However, on whether they should all be 
able to be raised in the Court of Session, 
regardless of value, I agree with Sheriff Principal 
Taylor, who said: 

“a complex asbestosis case will probably be remitted to 
the Court of Session. However, even if it were to remain in 
the sheriff court, it would almost certainly merit sanction for 
counsel.”—[Official Report, Justice Committee, 22 April 
2014; c 4527.] 

The Government believes that all cases that merit 
counsel will continue to benefit from it. That is true 
of the sheriff court, the new personal injury court 
and the sheriff appeal court. 

Section 102B, which was inserted by an 
amendment by John Finnie at stage 2, has 
secured that position by putting the test that 
Sheriff Principal Taylor recommended for sanction 
for counsel in the bill. The section enshrines the 
equality of arms principle and addresses the 
concerns about access to appropriate legal 
representation in complex cases in the sheriff 
court. 

At stage 2, John Pentland lodged an 
amendment that was similar to amendment 61 and 
would have excluded actions for damages in 
personal injury asbestosis cases from the 
exclusive competence, but it was withdrawn on the 
basis that the content of the bill on sanction for 
counsel was improved in the way that I have 
outlined. Members of the Justice Committee, 
including Margaret Mitchell, raised concerns 
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regarding some types of complex cases being 
treated differently from others. The convener 
stated at stage 2: 

“I have huge sympathy for the amendment but if we take 
one group and say that it is special, another group will 
come along and say that it is special, too.”—[Official 
Report, Justice Committee, 10 June 2014; c 4663.] 

Amendment 65 would result in cases with a 
value below £5,000 being excluded from being 
dealt with under the new simple procedure. 
Sections 70A and 75A, which again were inserted 
by amendments by John Finnie at stage 2, will 
allow cases with a value below £5,000 to be held, 
where appropriate, in the personal injury court and 
not be subject to simple procedure. 

Under the bill, the Scottish Civil Justice Council 
will be able to make specialist rules in personal 
injury cases and in personal injury cases under the 
simple procedure. The Government believes that 
all cases that merit counsel will continue to benefit 
from the expertise of counsel. Most asbestosis-
related disease cases, even those of relatively low 
financial value, will fall into that category. When 
those cases are heard in the sheriff courts or the 
specialist personal injury court, the sheriff, who will 
have all the facts before him or her, will be best 
placed to decide whether sanction for counsel is 
appropriate. 

Elaine Murray lodged similar amendments to 
amendments 7 to 9 at stage 2. The amendments, 
which are a package, would mean that all appeals 
against final decisions by the personal injury court 
would be heard in the Court of Session rather than 
the sheriff appeal court, although decisions of the 
personal injury court that do not constitute final 
judgment would continue to go to the sheriff 
appeal court. 

It is an important principle of Lord Gill’s review 
that courts have the flexibility to allocate the right 
judicial resources to the right courts, which is why 
he recommended the establishment of a sheriff 
appeal court to deal with all appeals from the 
sheriff courts. I am confident that the rules of court 
and the president of the sheriff appeal court will 
ensure that an appropriately constituted bench will 
hear all appeals. That bench will be made up from 
among the six sheriffs principal and other appeal 
sheriffs who will all be sheriffs of more than five 
years’ experience. 

There may be concern about the complexity of a 
personal injury appeal. I understand that that 
might be a particular issue following section 69 of 
the Enterprise and Regulatory Reform Act 2013, 
which removes automatic civil liability for breach of 
statutory health and safety duties. The bill permits 
the sheriff appeal court to remit an appeal to the 
Court of Session on the application of one of the 
parties if it is satisfied that the appeal raises a 
complex or novel point of law. 

I oppose Elaine Murray’s amendments and 
believe that we have satisfied the concerns that 
Stuart McMillan and others have expressed. 

Elaine Murray: I will clarify what happened at 
stage 2. John Pentland withdrew his amendment 
and said that he was doing so for the time being 
because we were promised that other 
amendments would address all his concerns and, 
indeed, those of Clydeside Action on Asbestos. 
The people at Clydeside Action on Asbestos are 
the experts on the issue. They were not reassured 
and asked for the amendments to be reconsidered 
at stage 3 in light of the amendments to the bill. 

We have, rightly, already legislated for 
asbestosis-related conditions separately in 2009. 
The Parliament has recognised that there are 
specific issues with that form of personal injury, 
which is the result of a shameful industrial legacy. 
The Scottish justice system must serve those who 
are affected justly, fairly and with the utmost 
efficiency. The victims of such conditions and their 
families are entitled to have in the bill the sort of 
assurances that my amendments present. 

The issue with the personal injury court is still 
about the level of specialism that has to exist in 
the appeal court when it hears an appeal against a 
judgment of a specialist court. It is only 
appropriate that another court with a similar level 
of expertise be able to hear that appeal. 
Therefore, I continue to support my amendments 7 
to 9 on that matter and will press amendment 61. 

The Presiding Officer: The question is, that 
amendment 61 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
As this is the first division at stage 3, I suspend 
proceedings for five minutes. 

14:53 

Meeting suspended. 

14:58 

On resuming— 

The Presiding Officer: We move to the division 
on amendment 61. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
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Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  

MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Presiding Officer: The result of the 
division is: For 31, Against 81, Abstentions 0. 

Amendment 61 disagreed to. 

After Section 41 

The Presiding Officer: Group 4 is on all-
Scotland jurisdiction: concurrency with local 
jurisdiction. [Interruption.]  

I ask those who are leaving the chamber to do 
so quickly and quietly. 

Amendment 20 in the name of the cabinet 
secretary is grouped with amendments 22, 23, 27, 
30 and 40. [Interruption.]  

We will have a short suspension to allow the 
public gallery to clear.  

14:59 

Meeting suspended. 

15:01 

On resuming— 

The Presiding Officer: I call the cabinet 
secretary to move amendment 20 and speak to all 
the amendments in the group. 
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Kenny MacAskill: Section 41 provides that the 
Scottish ministers may make an order providing 
for the jurisdiction of a sheriff of a specified 
sheriffdom sitting in a specified sheriff court to 
extend throughout Scotland for specified kinds of 
civil proceedings. It allows the setting up of the 
specialist all-Scotland personal injury sheriff court. 

As the bill stands, it is not clear that a 
designated all-Scotland personal injury court is, in 
relation to personal injury cases, still able to sit 
and function as a local sheriff court. Amendment 
20 clarifies that, and the other amendments in the 
group are consequential. Thus, a designated 
specialist sheriff court could deal with a personal 
injury case in two ways: either as the specialist all-
Scotland court or as the local sheriff court. Section 
41(5) leaves the choice up to the pursuer. Section 
41(6) preserves the sheriff’s power to overrule if 
the sheriff considers that a case would be better 
dealt with by the specialist all-Scotland court or, as 
the case may be, by the local court. 

I move amendment 20. 

Amendment 20 agreed to. 

Section 46—Jurisdiction and competence 

The Deputy Presiding Officer (John Scott): 
We move to group 5. Amendment 62, in the name 
of Margaret Mitchell, is grouped with amendments 
63 and 64. 

Margaret Mitchell: Amendment 62 is 
consequential on amendment 63. The effect of the 
amendments would be to ensure that the de facto 
seniority of appeal sheriffs is duly recognised 
when any decision that they may make in their 
capacity as a sheriff under section 49(4) is 
appealed in the sheriff appeal court. The 
amendment provides that those appeal cases 
would be heard either by a sheriff principal or a 
senator of the College of Justice, who also hold 
office as appeal sheriffs. That is to satisfy the Gill 
review recommendation and view that it would be 
“inappropriate for an appellate court to consist of members 
of the same level of judicial hierarchy as those from whom 
an appeal is marked.” 

The amendments take on board the comments 
made by the cabinet secretary at stage 2 when I 
attempted to address this concern. In particular, 
the cabinet secretary questioned the availability of 
resources with regard to the stage 2 amendments 
that I lodged in an attempt to address the issue. I 
emphasise therefore that amendments 62 and 63 
would place little or no additional burden on the 
resources of the court system. 

Also at stage 2, the cabinet secretary 
emphasised that 

“the bill proposes that the sheriff appeal court should hear 
not only civil appeals from the sheriff court but summary 
criminal appeals” 

and that the appeal sheriffs 
“will be highly qualified and experienced judges and will ... 
have the appropriate expertise.”—[Official Report, Justice 
Committee, 10 June 2014; c 4676.]  

On the strength of those remarks, amendment 
64 would require that candidates for the role of the 
appeal sheriff must  
“appears to the Lord President to have a high level of legal 
knowledge and experience in civil and criminal law and 
practice.” 

I move amendment 62. 

Elaine Murray: I rise to support the 
amendments, which I believe are in the same spirit 
as my amendment 79. They would require an 
appropriate level of expertise in the sheriff court, 
and we will support them. 

Kenny MacAskill: Amendments 62 and 63 
would severely restrict the choice of judges in the 
sheriff appeal court who can hear appeals that 
arise from a case that was initially heard by a 
sheriff who is also an appeal sheriff. Although 
there is no suggestion that the same judge would 
hear the appeal, it would be a logistical problem to 
ensure that, in those cases, and without regard to 
complexity or importance, such an appeal could 
be heard only by a sheriff principal, of whom there 
are only six, assuming that all are in post, or a 
former appeal sheriff who had also been a sheriff 
principal, of whom there are not and will not be 
many. 

The sheriff appeal court may deal with a variety 
of appeals, from straightforward procedural issues 
to weighty matters of legal uncertainty. As such, 
the bill empowers the president of the court to 
determine which judge or judges sit on the bench 
in any case; it also empowers the Court of Session 
to set out in rules of court the quorum of judges 
required for particular sittings of the court. 
Amendments 62 and 63 would cut across that 
flexibility and impose a rule that would severely 
curtail the number of judges who may be 
deployed. It is easy to see delays occurring. 

Section 2A(c), which amendment 63 would 
introduce, does not make sense in terms of the 
bill. It purports to allow a Court of Session judge 
who has ceased to act as an appeal sheriff under 
a provision in schedule 1A to be one of the 
restrictive categories of judge, provided that they 
had been appointed as a re-employed appeal 
sheriff under section 50. The bill does not permit 
that. Schedule 1A expressly provides that a Court 
of Session judge is not eligible for appointment 
under section 50 as a re-employed former appeal 
sheriff. 
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Amendment 64 displays a lack of trust in 
Scotland’s judiciary that I do not share. It would 
require that appeal sheriffs appointed under 
section 49 must not only have been sheriffs for 
five years, as currently provided for, but also, in 
the Lord President’s view, 
“have a high level of legal knowledge and experience 
particularly in civil and criminal law and practice.” 

The amendment presumes that not all sheriffs 
have a high level of legal knowledge. That 
undermines the reputation of the judiciary in 
Scotland and I take issue with that. It suggests a 
lack of trust in the Lord President, in that they 
might appoint someone to the role of appeal 
sheriff who had neither a high level of legal 
knowledge nor a high level of experience. I trust 
the Lord President to appoint suitable sheriffs to 
be appeal sheriffs and find it worrying that 
Margaret Mitchell does not. 

I oppose amendments 62, 63 and 64. 

The Deputy Presiding Officer: I have had a 
late request to speak from Graeme Pearson, 
which gives the cabinet secretary the right to 
respond, should he so wish. 

Graeme Pearson (South Scotland) (Lab): I 
speak on a matter of clarity. Dr Murray indicated 
our support for the amendments. To be clear, we 
support amendments 62 and 63, but we believe 
that amendment 64 is unnecessary. 

The Deputy Presiding Officer: Cabinet 
secretary, do you have anything to add? 

Kenny MacAskill: No. 

The Deputy Presiding Officer: I call on 
Margaret Mitchell to wind up and press or 
withdraw amendment 62. 

Margaret Mitchell: I am not persuaded by the 
cabinet secretary’s argument. Rather than 
restricting the choice of judges, amendments 62 
and 63 would address Lord Gill’s fundamental 
point, namely that it is  
“entirely inappropriate for an appellate court to consist of 
members of the same level of judicial hierarchy as those 
from whom an appeal is marked.” 

Amendment 64 would merely put in place the 
prerequisite that sheriff court appeal judges have 
the same experience as is required by sheriffs 
principal.  

The Deputy Presiding Officer: The question is, 
that amendment 62 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

 

 

For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brown, Gavin (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  

1292



29  7 OCTOBER 2014  30 
 

 

Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 43, Against 68, Abstentions 0. 

Amendment 62 disagreed to. 

Amendment 63 moved—[Margaret Mitchell]. 

The Deputy Presiding Officer: The question is, 
that amendment 63 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  

Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
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Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 67, Abstentions 0. 

Amendment 63 disagreed to. 

Section 49—Appointment of sheriffs as 
Appeal Sheriffs 

Amendment 64 moved—[Margaret Mitchell]. 

The Deputy Presiding Officer: The question is, 
that amendment 64 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Jamie (Highlands and Islands) (Con)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  

Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dugdale, Kezia (Lothian) (Lab)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kelly, James (Rutherglen) (Lab)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
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McMahon, Siobhan (Central Scotland) (Lab)  
McMillan, Stuart (West Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Pearson, Graeme (South Scotland) (Lab)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Rowley, Alex (Cowdenbeath) (Lab)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 12, Against 100, Abstentions 0. 

Amendment 64 disagreed to. 

Section 54—President’s responsibility for 
efficient disposal of business 

Amendment 21 moved—[Kenny MacAskill]—
and agreed to. 

Section 61—Civil jury trials in an all-Scotland 
sheriff court 

Amendments 22 and 23 moved—[Kenny 
MacAskill]—and agreed to. 

Section 70—Simple procedure 

Amendment 24 moved—[Kenny MacAskill]—
and agreed to. 

Amendment 65 moved—[Elaine Murray]. 

The Deputy Presiding Officer: The question is, 
that amendment 65 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brown, Gavin (Lothian) (Con)  

Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
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Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 40, Against 71, Abstentions 0. 

Amendment 65 disagreed to. 

Amendments 25 and 26 moved—[Kenny 
MacAskill]—and agreed to. 

Section 70A—Proceedings in an all-Scotland 
sheriff court 

15:15 
Amendment 27 moved—[Kenny MacAskill]—

and agreed to. 

Section 72—Rule-making: matters to be 
taken into consideration 

Amendment 28 moved—[Kenny MacAskill]—
and agreed to. 

Section 73—Service of documents 

Amendment 29 moved—[Kenny MacAskill]—
and agreed to. 

Section 75A—Proceedings in an all-Scotland 
sheriff court: transfer to simple procedure 

Amendment 30 moved—[Kenny MacAskill]—
and agreed to. 

Section 85—Judicial review 

The Deputy Presiding Officer: That takes us 
to group 6. Amendment 5, in the name of Dr 
Elaine Murray, is grouped with amendments 1, 6 
and 2. 

I draw members’ attention to the note on the list 
of groupings. Amendments 5 and 1 are direct 
alternatives, which means that I can call both. If 
amendment 5 is agreed to, the Parliament will still 
be able to decide whether to agree to amendment 
1. If it does, amendment 1 will replace amendment 
5. The same applies to amendments 6 and 2. I 
hope that that is clear. 

Elaine Murray: I lodged an amendment on this 
matter at stage 2, arguing that the three-month 
time limit in the bill for applications for judicial 
review should commence when the applicant 
becomes aware of the grounds for an appeal 
rather than when the grounds arise. The Minister 
for Community Safety and Legal Affairs argued 
that that would be a subjective test, that it could 
lead to legal arguments about when the requisite 
knowledge had been acquired and that that could 
protract proceedings unnecessarily. As that 
approach was rejected on those grounds, my 
amendments 5 and 6 would extend the period of 
application for judicial review from three to six 
months. 

The committee heard a range of views from 
witnesses on the time limit. Several argued that 
three months is insufficient time to put together a 
case and secure funding, particularly in the case 
of appeals from community groups. On the other 
hand, it is desirable that judicial review be made 
promptly and resolved quickly, but that should not 
be at the expense of fairness. 

At stage 2, the minister also made the point that 
the three-month period operates satisfactorily in 
England and Wales. However, her colleague 
Roderick Campbell informed the committee that 
judicial review is much less common in Scotland 
than it is in England and Wales. I therefore 
contend that the time limit can be extended to 
ensure fairness to applicants when an appeal may 
be more complicated, in circumstances in which 
community groups are involved or when the 
securing of funding for an appeal is not 
straightforward. 

Six months seems a sensible compromise, 
considering the different opinions that the 
committee heard from witnesses. My feeling is that 
12 months would be too long and could result in a 
protracted review process and that, under the 
circumstances, six months is the appropriate time. 

I move amendment 5. 

Alison McInnes (North East Scotland) (LD): A 
three-month limit for applications for judicial review 
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is needlessly restrictive and will erode access to 
justice. As Elaine Murray said, her amendments 5 
and 6 seek to raise it to six months. My 
amendments 1 and 2 seek to go further and 
extend the time limit from three to 12 months. 

During the committee’s consideration of the bill, 
a significant number of witnesses and 
organisations told us that the provisions in the bill 
are fundamentally imbalanced. Jonathan Mitchell 
QC said that the proposed three-month limit would 
be “unique” in Scotland. It is far more restrictive 
than other limits such as the three-year limit for 
claiming after a road accident and the five-year 
limit for a contract dispute. It also provides 
insufficient time to assemble a case and secure 
funding. 

It is reasonable to expect that community 
groups will take longer than is proposed to 
marshal a case given their need to gather, discuss 
options and agree on a course of action. The 
evidence that we received also indicated that such 
a short period would present real challenges to 
those who require legal aid or need to find a 
solicitor who is willing to act pro bono or for a 
reduced fee. 

Although the time limit can be waived, it will still 
prevent the proper exploration of alternative 
dispute resolution. Pursuers will be hurried into an 
appeal almost immediately or will commence 
proceedings to preserve their position, and the 
presumptive limit is likely, unreasonably, to put 
others off exploring judicial review altogether. 

The Legal Services Agency tells us that the 
lesson from England and Wales is that the three-
month deadline that operates there is very tight—
and that is in spite of the fact that petitioners there 
enjoy a comparative wealth of expertise and 
resources that simply does not exist in Scotland 
because of our weaker history in the area. 

Rather than ride roughshod over the 12-month 
limits in the Human Rights Act 1998 and the 
Scotland Act 1998, I believe that it would be 
appropriate to bring the bill into line with those 
acts. Justice Scotland, Friends of the Earth, the 
Environmental Law Centre Scotland and the Legal 
Services Agency all agree. 

Ministers have repeatedly told us that there is a 
public interest in judicial review challenges being 
made promptly and resolved quickly. However, 
judicial review is the public’s final opportunity to 
contest acts of the state and ensure that public 
bodies do not exceed or abuse their jurisdiction. It 
is certainly not in the public’s interest to risk 
undermining a just and proportionate process in 
the pursuit of undue haste. 

Roderick Campbell (North East Fife) (SNP): I 
declare an interest: I am a member of the Faculty 
of Advocates. 

I accept that the existing common-law situation, 
with the requirement to plead mora, taciturnity and 
acquiescence in issues to do with delay in judicial 
review petitions, is no longer fit for purpose. I also 
agree with Elaine Murray that Scotland is not 
overburdened by the volume of petitions for 
judicial review, outside the field of immigration and 
asylum. The climate here is different. 

However, if we are to have a time limit, what 
should it be? Is a three-month time limit too 
restrictive? Clearly it will be a shock to the system 
for practitioners, and it is certainly short in 
comparison with other time limits in the system, 
such as we have in relation to human rights action, 
as Alison McInnes said. 

Nevertheless, the Justice Committee heard 
evidence about the merits of a pre-action protocol, 
which is something that the Scottish Civil Justice 
Council can consider. We also heard from Lindsay 
Montgomery, from the Scottish Legal Aid Board, 
that when there is an issue to do with funding for a 
judicial review petition SLAB can 
“deal with special urgency cases in 1.1 days on average.”—
[Official Report, Justice Committee, 1 April 2014; c 4498.] 

As we heard, there is provision in section 85 for 
the court to extend the period to 
“such longer period as the Court considers equitable”. 

There is therefore a fall-back position. 

If I were persuaded that the three-month time 
limit would deny a significant number of people 
access to justice, I would oppose it. I am not so 
persuaded. 

Margaret Mitchell: I share Alison McInnes’s 
concern that a three-month time limit might not 
give community groups adequate time in which to 
organise, marshal their arguments and—
crucially—secure funding, and that it might 
therefore restrict access to justice. My preference 
is for a 12-month limit in relation to judicial review, 
but six months would be preferable to three 
months. 

Christine Grahame: I echo what Roddy 
Campbell said—I did not know that he was going 
to speak on this group of amendments. Under 
section 85, proposed new section 27A of the Court 
of Session Act 1988 provides: 

“(1) An application to the supervisory jurisdiction of the 
Court must be made before the end of— 

(a) the period of 3 months beginning with the date on 
which the grounds giving rise to the application first arise, 
or”— 

I emphasise “or”— 
“(b) such longer period as the Court considers equitable 

having regard to all the circumstances.” 
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If paragraph (b) were not there, I would share 
the concerns of members of other parties. 
However, the court will always have discretion to 
look at all the facts and circumstances of the 
application. 

Kenny MacAskill: The sets of amendments 
that Elaine Murray and Alison McInnes lodged 
would significantly extend the time limit beyond 
what Lord Gill suggested in his review—to six 
months and 12 months, respectively. 

There is a public interest in judicial review 
challenges being made promptly and resolved 
quickly. Some 73 per cent of the respondents to 
the Scottish civil courts review consultation 
thought that the system needed reform. It should 
be possible to challenge public authorities’ 
decisions, but if decisions are made appropriately 
they should not be delayed. A balance has to be 
struck. 

The time limit is drafted to provide fairness to 
applicants, while reflecting the public interest in 
having settled decision making. We recognise that 
there might be occasions on which the time limit 
needs to be extended, so the bill gives the court 
discretion to do that, having considered all the 
circumstances. 

Lord Gill recommended a three-month time limit. 
Such a time limit has operated satisfactorily in 
England for a considerable time. The Scottish 
Government consulted on the matter and a 
majority of the respondents were in favour. In 
evidence to the committee at stage 1, Sheriff 
Principal Taylor and Lord Gill supported a three-
month limit. 

During stage 1, anxiety was expressed about 
whether legal aid could be arranged within such a 
timescale, but Lindsay Montgomery, from the 
Scottish Legal Aid Board, assured the committee 
that the timescale would not present a problem. 
Indeed, applications could be made under the 
legal aid special urgency provisions, if necessary. 

At stage 2, Asda, supported by the Scottish 
Retail Consortium, campaigned for a shorter 
period of six weeks for planning cases and 
sponsored an amendment in that regard, which 
Margaret Mitchell lodged—the amendment was 
subsequently withdrawn.  

We considered Asda’s case carefully before we 
decided to oppose the amendment; we are aware 
that delays in planning cases can have serious 
consequences for the applicant and for the local 
and/or national economy. In its written evidence to 
the Justice Committee, Asda made it plain that 
delays result in lost investment, delays in local job 
creation, financial impacts on the building industry, 
and uncertainty about the project’s overall viability. 

We finally opposed the amendment because we 
were aware of the sensitivities that the committee 
had expressed about the period of three months 
and because we were satisfied that a simple, 
straightforward and consistent time limit should 
apply to all applications. The Lord President 
concurred. However, an increase in the time limit 
to 26 weeks or 52 weeks would bring all Asda’s 
arguments into play. It is not in Scotland’s 
interests to introduce further delays by longer time 
limits. 

If members are not swayed by the argument in 
the case of a supermarket, they should consider 
the effect of delays in planning developments for 
schools and hospitals in their constituencies. 
Similar delays would affect them and the local 
communities that they serve if the time limit is 
extended. 

Even at the individual level, longer time limits 
are a problem. An everyday example would be 
that a person who has been granted planning 
permission for an extension to their house should 
at some point be entitled to build it without fear 
that permission will be quashed on judicial review. 
Six or 12 months is a long time for an individual to 
wait for certainty. In addition, the longer the time, 
the higher the legal fees are likely to be. 

For those reasons, I oppose Alison McInnes’s 
and Elaine Murray’s amendments, and I ask Dr 
Murray to withdraw amendment 5. 

Elaine Murray: I will press my amendment 5. 

The Deputy Presiding Officer: The question is, 
that amendment 5 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
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Johnstone, Alex (North East Scotland) (Con)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab)  
Wilson, John (Central Scotland) (Ind) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  

McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 50, Against 61, Abstentions 0. 

Amendment 5 disagreed to. 

Amendment 1 moved—[Alison McInnes]. 

The Deputy Presiding Officer: The question is, 
that amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Brown, Gavin (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Finnie, John (Highlands and Islands) (Ind)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Harvie, Patrick (Glasgow) (Green)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
Johnstone, Alison (Lothian) (Green)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Wilson, John (Central Scotland) (Ind) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
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Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dugdale, Kezia (Lothian) (Lab)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hilton, Cara (Dunfermline) (Lab)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Keir, Colin (Edinburgh Western) (SNP)  
Kelly, James (Rutherglen) (Lab)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McMillan, Stuart (West Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Pearson, Graeme (South Scotland) (Lab)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Rowley, Alex (Cowdenbeath) (Lab)  
Russell, Michael (Argyll and Bute) (SNP)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stewart, Kevin (Aberdeen Central) (SNP)  

Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 17, Against 93, Abstentions 0. 

Amendment 1 disagreed to. 

The Deputy Presiding Officer: We come now 
to amendment 6, in the name of Dr Elaine Murray, 
already debated with amendment 5. Dr Murray, do 
you wish to move or not move the amendment? 

Elaine Murray: As the bill would be inconsistent 
if amendment 6 were moved, I will not move it. 

Amendment 6 not moved. 

Amendment 2 not moved. 

The Deputy Presiding Officer: We move to 
group 7. Amendment 66, in the name of Margaret 
Mitchell, is grouped with amendments 67 and 68. 

15:30 
Margaret Mitchell: Amendment 66 would 

remove the “real prospect of success” test, which 
was criticised by the Law Society of Scotland and 
other respondents at earlier stages of the 
legislative process. It replaces that test with a 
“stateable case” and is supported by the Law 
Society of Scotland. Amendment 68 is 
consequential on amendment 66. 

A “real prospect of success” test is subjective in 
nature and crucially, as respondents have pointed 
out, restricts access to justice, which goes against 
the spirit of the bill and the Gill review. The phrase 
“stateable case” suggests that an applicant must 
have reasonable grounds for making an 
application for judicial review, which is a much 
fairer and less arbitrary test. 

Furthermore, given the importance of the 
permission stage, which prevents unmeritorious 
applications from proceeding to a hearing on their 
respective merits, amendment 67 introduces a 
third test that specifically precludes cases that are 
“frivolous, vexatious or wholly without merit” 

from being granted permission for judicial review. 
Such cases use up considerable court time and 
financial resources. 

Members may recall that, as a further safeguard 
against that occurring, at stage 2—the cabinet 
secretary referred to this—I lodged two 
amendments that addressed a specific concern of 
the business community that judicial review is 
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frequently used by commercial rivals to delay the 
development proposals of competitors, which has 
ramifications for investment and job creation in 
local communities.  

At the time, although members and the minister 
were sympathetic to the intention behind the 
amendments, they expressed concern that the 
proposed time limit of six weeks went too far. 
Amendment 67 has, therefore, the advantage of 
providing an alternative approach to preventing 
that problem from occurring through the exclusion 
of vexatious applications. 

I move amendment 66. 

Elaine Murray: I do not recall the matter that 
Ms Mitchell raises being discussed particularly at 
stage 2. I am also puzzled as to what a “stateable 
case” would be. Surely, a case could be stateable 
but not reasonable and without much prospect of 
success. I presume that Ms Mitchell’s support of 
the 12-month limit would be for such a 
requirement to be operable, but I wonder whether 
any assessment has been done of what the 
consequence would be for court time if the test 
was changed in the way that she proposes. 

Kenny MacAskill: Margaret Mitchell’s 
amendments 66 to 68 would lower the threshold at 
the permission stage of a judicial review case from 
“real prospect of success” to “stateable” and not 
“frivolous, vexatious or wholly without merit”. 

Amendment 67 is unnecessary. If a case is 
“stateable”, it is, by definition, not 
“frivolous, vexatious or wholly without merit”. 

As for amendments 66 and 68, Lord Gill’s 
review proposed the wording “real prospect of 
success”, which is currently in the bill. Lord Gill’s 
recommendation was arrived at after careful 
assessment and consideration and was agreed by 
the Government, but Margaret Mitchell’s 
amendments would remove that wording. The 
phrase “real prospect of success” encapsulates 
the concept that a case should not proceed if it is 
unmeritorious, frivolous or vexatious. However, it 
goes further, setting out that a case should 
proceed only if it is actually, rather than potentially, 
arguable. It does not mean that the litigant must 
show that they will actually win, but it allows the 
court to prevent cases from proceeding that are 
based on fanciful arguments, assessing them as 
able to proceed only when there is a realistic 
chance that they will succeed. 

As Elaine Murray suggests, Margaret Mitchell’s 
amendments set the permission bar too low and 
would allow the court to weed out not cases that 
were unlikely to succeed but only those that were 
wholly unstateable. To put that in context, the test 
of whether a case is stateable is the test that any 

lawyer would be required to apply currently prior to 
raising any case in court.  

A refusal of permission is not an arbitrary 
decision of the court. The bill envisages 
permission being sought first on the basis of 
paperwork and then being reviewable at an oral 
hearing. If permission is again refused, the case 
may be appealed to the inner house. In short, the 
Government’s position is that, if a case is 
potentially arguable but, after up to three separate 
assessments by the court at the permission stage, 
it still does not appear to have a real prospect of 
success, the case should not be allowed to 
proceed to a full hearing. 

The use of language is also key to ensuring 
certainty in the application of the law in granting 
permission. As Lord Gill set out, the real prospect 
of success test is one that has been in operation in 
England and Wales for some time. Further, the 
test is already employed in the Court of Session 
as part of its assessment of whether to grant a 
protected expenses order in certain cases. A real 
prospect of success is therefore an established 
concept with a substantial body of case law that 
the Court of Session can draw on in determining 
applications for permission, so its use in the bill 
gives public bodies, developers and litigants alike 
a degree of certainty about whether a judicial 
review action is likely to succeed. 

Earlier, I referred to Margaret Mitchell’s support 
for Asda’s views on judicial review. One of Asda’s 
concerns was that judicial review was being used 
as a delaying tactic by competitors. The 
combination of the introduction of a time limit and 
a permission-to-proceed stage is a package that 
was recommended by Lord Gill to obviate 
unnecessary delays in judicial review and the 
associated uncertainty and costs. The permission 
stage, with its test of a real prospect of success, is 
essential as an effective tool in filtering out cases 
that are not actually arguable. Margaret Mitchell’s 
amendments would merely maintain the status 
quo. 

For those reasons, Margaret Mitchell’s 
amendments should not be supported. 

Margaret Mitchell: To answer Elaine Murray’s 
question, “stateable case” is a legal term and the 
use of the stateable case test is supported by the 
Law Society of Scotland because, in its view and 
in the view of other respondents during the 
legislative process, the real prospect of success 
test serves only to restrict access to justice—
hence the reason for amendments 66 and 67. 

I submit that the delays that affect the business 
community and impact on the local economy, 
investment and job creation, to which the cabinet 
secretary referred, will be a real prospect if my 
amendments are not agreed to. 
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The Deputy Presiding Officer: Do you intend 
to press or to withdraw amendment 66? 

Margaret Mitchell: I press amendment 66. 

The Deputy Presiding Officer: The question is, 
that amendment 66 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
For 
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Harvie, Patrick (Glasgow) (Green)  
Johnstone, Alex (North East Scotland) (Con)  
Johnstone, Alison (Lothian) (Green)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dugdale, Kezia (Lothian) (Lab)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  

Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Keir, Colin (Edinburgh Western) (SNP)  
Kelly, James (Rutherglen) (Lab)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McMillan, Stuart (West Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Pearson, Graeme (South Scotland) (Lab)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Rowley, Alex (Cowdenbeath) (Lab)  
Russell, Michael (Argyll and Bute) (SNP)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 13, Against 96, Abstentions 0. 

Amendment 66 disagreed to. 

Amendment 67 moved—[Margaret Mitchell]. 

The Deputy Presiding Officer: The question is, 
that amendment 67 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
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For 
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Harvie, Patrick (Glasgow) (Green)  
Johnstone, Alex (North East Scotland) (Con)  
Johnstone, Alison (Lothian) (Green)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dugdale, Kezia (Lothian) (Lab)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Keir, Colin (Edinburgh Western) (SNP)  
Kelly, James (Rutherglen) (Lab)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  

Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McMillan, Stuart (West Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Pearson, Graeme (South Scotland) (Lab)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Rowley, Alex (Cowdenbeath) (Lab)  
Russell, Michael (Argyll and Bute) (SNP)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 13, Against 96, Abstentions 0. 

Amendment 67 disagreed to. 

Amendment 68 not moved. 

Section 101—Vexatious litigation orders: 
further provision 

Amendment 31 moved—[Kenny MacAskill]—
and agreed to. 

Section 96—Power to regulate procedure etc 
in the Court of Session 

Amendments 32 and 33 moved—[Kenny 
MacAskill]—and agreed to. 

Section 97—Power to regulate procedure etc 
in the sheriff court and the Sheriff Appeal 

Court 

Amendment 34 moved—[Kenny MacAskill]—
and agreed to. 
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After section 97 

The Deputy Presiding Officer: We move to 
group 8. Amendment 14, in the name of Graeme 
Pearson, is grouped with amendment 15. 

Graeme Pearson: Amendments 14 and 15 are 
aimed at addressing the overriding objective of the 
bill. Amendment 14 seeks to place court users at 
the centre of the rule-making process and, indeed, 
the overall operation of the courts. If amendment 
14 is not accepted, I will move amendment 15 as a 
compromise for members who have argued that 
amendment 14 is unduly restrictive on judicial 
discretion, albeit that I do not agree that that is the 
case. 

We on this side of the chamber agree with the 
Law Society of Scotland that the bill has the 
opportunity to establish the overriding objective 
that the civil procedure in Scotland should adopt. It 
would be similar to the approach taken by the 
Woolf review in England and Wales, and 
amendment 14 mirrors the overriding objective as 
recorded in England and Wales. We believe that a 
principle-based approach such as is proposed 
would be more effective for court users. The Law 
Society made the point in its written evidence that 
such an approach can encourage parties to 
resolve cases by alternative dispute resolution. I 
hold that that would be a good outcome. 

At stage 2, the Government sought to dismiss 
amendments similar to amendments 14 and 15 as 
unnecessary. If members are of the view that the 
factors referred to in the amendments are already 
taken into account by the judiciary, then I urge 
them to support amendment 14 to ensure that that 
is the case in all cases. If we agree that those 
factors should underpin our justice system, why 
leave to judicial discretion whether they are taken 
into account in practice in all cases? 

Our role is not to unduly fetter judicial discretion, 
and amendments 14 and 15 do not seek to do 
that. However, we do have a duty to ensure that 
our justice system operates fairly. It is not 
sufficient to defer to the Scottish Civil Justice 
Council responsibility for such a fundamental 
matter. In my view, it requires parliamentary 
accountability. 

In the past, the Government members have 
supported the concept of a written constitution 
being necessary to set out the principles by which 
the people of Scotland would live. I therefore hope 
that they would agree with me that a similar 
approach would benefit our civil justice system. 

I move amendment 14. 

Margaret Mitchell: I support the intention 
behind Graeme Pearson’s amendment 14, but I 
share the concern that some of my fellow 
committee members expressed on a similar 

amendment at stage 2 that the proposed list is too 
restrictive.  

On amendment 15, the minister reassured the 
committee at stage 2 that the Scottish Civil Justice 
Council has already adopted the principle referred 
to. So, in the circumstances, it looks as though the 
amendment is unnecessary, although I am 
sympathetic to the intention behind it, which is for 
the court to conduct proceedings justly, which is 
surely the essence of what it does. 

15:45 
Kenny MacAskill: Amendments 14 and 15 

seek in different ways to ensure that civil court 
rules are made and interpreted in the light of the 
overriding principle that cases be dealt with justly. 
We agree with the principle but do not think it 
appropriate to set it out in primary legislation. 

The act establishing the Scottish Civil Justice 
Council, as Margaret Mitchell said, provides that in 
carrying out its functions the council must have 
regard to the principle that the civil justice system 
should be “fair, accessible and efficient”. The 
council’s rules rewrite working group in its interim 
report sets out that it is considering a statement of 
principle in the rules to indicate that its purpose is 
“to provide parties with a just resolution of their dispute in 
accordance with their substantive rights, within a 
reasonable time, in a fair manner with due regard to 
economy, proportionality and the efficient use of the 
resources of the parties and of the court, and that parties 
are expected to comply with the rules.” 

As the council has adopted the principle, I ask 
the member not to press his amendments. I 
cannot help but agree with the Justice 
Committee’s convener, Christine Grahame, who 
said at stage 2: 

“Frankly, I think that the amendments are unnecessary. 
In my experience ... the bench takes these matters into 
account; indeed, I would be most concerned if proceedings 
in our sheriff courts, our lower courts or the Court of 
Session were not conducted justly.—[Official Report, 
Justice Committee, 17 June 2014; c 4729.] 

I fully concur with those sentiments. 

Graeme Pearson: I understand all the 
sentiments expressed in the chamber. However, it 
is my fundamental belief that if we wish to 
persuade communities across Scotland that the 
systems operate in their interests, having a 
declaration in the legislation of the principles that 
we adhere to and hold so dearly would add weight 
to our commitment.  

Although I welcome the Scottish Civil Justice 
Council’s commitment to writing down the 
principles by which it will apply the standards, the 
council is not democratically accountable to the 
people of Scotland; we are. Therefore, having 
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such a commitment in the bill would show the 
responsibilities that we bear in the matter.  

I press amendment 14. 

The Deputy Presiding Officer: The question is, 
that amendment 14 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division.  
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stewart, David (Highlands and Islands) (Lab)  
Wilson, John (Central Scotland) (Ind) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  

Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 32, Against 78, Abstentions 0. 

Amendment 14 disagreed to. 

Amendment 15 moved—[Graeme Pearson].  

The Deputy Presiding Officer: The question is, 
that amendment 15 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division.  
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For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stewart, David (Highlands and Islands) (Lab)  
Wilson, John (Central Scotland) (Ind) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  

MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

Abstentions 
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Jamie (Highlands and Islands) (Con)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  

The Deputy Presiding Officer: The result of 
the division is: For 32, Against 65, Abstentions 12. 

Amendment 15 disagreed to.  

Section 102A—Power to provide for fees for 
SCTS, court clerks and other officers 

The Deputy Presiding Officer: We move to 
group 9. Amendment 35, in the name of the 
cabinet secretary, is grouped with amendments 39 
and 58. 

The Minister for Community Safety and 
Legal Affairs (Roseanna Cunningham): 
Amendment 39 will confer functions on the 
Scottish courts and tribunals service to pay the 
salary of the Scottish Land Court’s chair, to 
determine and pay the salaries of other members 
of that court and to determine and pay the 
expenses of members of the court. The power to 
carry out those functions currently lies with the 
Scottish ministers; the amendment provides that 
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they will be carried out by the Scottish courts and 
tribunals service on its establishment. 

Amendment 39 also provides for the 
determination and payment of the salaries of the 
clerks and other employees of the court, and for 
the payment of the court’s administrative 
expenses, although those functions will remain 
with the Scottish ministers. The Scottish Land 
Court differs from other courts and tribunals in that 
it is not currently the responsibility of the Scottish 
Court Service or the Scottish tribunals service. In 
the longer term, we will consult on an order under 
the Judiciary and Courts (Scotland) Act 2008 to 
bring the court within the Scottish courts and 
tribunals service’s ambit. That was discussed 
when the 2008 act went through Parliament. 

Amendments to the administration of judicial 
salaries must be made in primary legislation, 
which is why they are included in the bill. Without 
amendment 39, there would be the anomalous 
situation of the administration of Land Court 
members’ salaries remaining with the Scottish 
ministers while the SCTS undertook that function 
for all other judicial offices. 

Amendment 35 will add the Scottish Land Court 
to the list of Scottish courts in respect of which the 
Scottish ministers may make provision for 
charging fees under section 102A(1). That is 
linked to the transfer to the Scottish courts and 
tribunals service of the functions that relate to 
remuneration and expenses in the Land Court, 
and it is also linked to the longer-term aim of 
bringing the court wholly within the SCTS’s ambit 
for administration purposes. 

Amendment 58 is purely technical and will 
amend the bill’s long title to reflect the new 
provisions about the Land Court. 

I move amendment 35. 

Elaine Murray: I have no intention of opposing 
the amendments, but I wonder again why such 
issues have come to light at stage 3, rather than 
being dealt with in the bill from stage 1. 

Roseanna Cunningham: Elaine Murray has 
asked the same question as she asked my 
colleague, the cabinet secretary, and the answer 
is basically the same. Since eagle eyes have 
picked up the problems, I am sure that the 
member would prefer that they be fixed, rather 
than not fixed. 

Amendment 35 agreed to. 

Section 102B—Sanction for counsel in the 
sheriff court and Sheriff Appeal Court 

The Deputy Presiding Officer: We move to 
group 10. Amendment 69, in the name of Alison 
McInnes, is grouped with amendments 70 to 72 
and 16 to 18. 

Alison McInnes: The significant increase in the 
sheriff court’s privative jurisdiction from £5,000 to 
£100,000 will have a considerable impact on many 
litigants who currently choose to bring their cases 
in the Court of Session. It will not only compel 
them to proceed in the sheriff court, but will limit 
their ability to instruct counsel. 

In the Court of Session, a litigant who is 
awarded expenses from another party 
automatically recovers the expenses of instructing 
counsel. That is not the position in the sheriff 
court, where the expenses of instructing counsel 
are recoverable only if the sheriff sanctioned the 
employment of counsel. 

It is therefore welcome that the Justice 
Committee unanimously backed John Finnie’s 
amendment 142 at stage 2 to introduce the Taylor 
test, as recommended in the committee’s stage 1 
report. That means that a sheriff who is 
considering, for the purposes of any relevant 
expenses rule, whether to give sanction for 
counsel must employ a general test of 
reasonableness and have regard to equality of 
arms. 

My amendments would gently nudge the matter 
a little further forward. Amendments 69 to 72, 
which are in my name and which the Faculty of 
Advocates supports, would improve the test by 
supporting litigants’ choice. They would cause 
sanction to be refused only if the litigant’s decision 
to instruct counsel was unreasonable. That would 
strike a better balance between parties’ freedom to 
be represented by skilled advocates and the 
court’s control over expenses. My amendments 
also make it clear that the importance or value of 
the claim to the party who is instructing counsel 
should always be relevant when a sheriff 
considers whether to grant sanction. 

I move amendment 69 and I urge Parliament to 
support it. 

Graeme Pearson: Amendment 16 seeks to 
enable members to debate thoroughly the issues 
that surround the situation that we are debating 
with regard to section 102. The purpose of 
amendment 17 is to establish a presumption in 
favour of sanction for counsel for victims of work-
related injuries and for all personal injury cases in 
which more than £20,000 is claimed, or that 
involve a death. 

Although I welcomed John Finnie’s amendment 
at stage 2 and recognise that it improves litigants’ 
ability to access counsel in the sheriff courts, in my 
view it does not go far enough. We need to ensure 
that victims of work-related injuries have access to 
counsel and benefit from their expertise, 
particularly in order to mitigate the effects of 
section 69 of the Enterprise and Regulatory 
Reform Act 2013. 
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John Finnie (Highlands and Islands) (Ind): 
Does Graeme Pearson accept that those cases 
are, because of their complexity, guaranteed 
counsel anyway? 

Graeme Pearson: The absence of confidence 
in such a guarantee is what I seek to resolve 
through amendment 17. Section 69 of the 2013 
act, which the cabinet secretary mentioned earlier, 
removed the automatic assumption that a breach 
of health and safety law is a breach of the duty of 
care that an employer owes to employees. As a 
result, most workers seeking compensation for 
injuries that were suffered as a result of accidents 
at work in or after October 2013 are no longer able 
solely to rely on a breach of health and safety 
regulations to establish liability. Instead, workers 
are able to seek compensation only where it can 
be shown that the employer was at fault or was 
negligent. That makes it substantially more difficult 
for every victim of a workplace accident or injury to 
secure just recompense, and many victims who 
previously would have been able to obtain 
compensation will have lost that right. It increases 
the complexity of cases. 

The Scottish Parliament may not have the 
legislative competence to reverse section 69 of the 
2013 act, but we can use the power that 
Parliament has to mitigate the impact of section 69 
as much as possible. That is what Scottish Labour 
wants to do with our amendment on sanction for 
counsel. We therefore urge members to support 
the amendments, rather than allowing the bill to 
pass in its current form, which will potentially make 
the situation worse for victims. 

Roderick Campbell: I will speak primarily about 
Alison McInnes’s amendment 69, about which I 
have mixed feelings. On the one hand, I recognise 
the progress that has been made in having the 
test that was proposed by Sheriff Principal Taylor 
in the bill and I regard that as a substantial step 
forward. 

On the other hand, I accept the argument that 
individuals may still be impeded in their choice of 
lawyer by the test as it is drafted. Therefore, I have 
some sympathy with Alison McInnes’s amendment 
69, but I certainly do not accept the argument that 
the instruction of counsel per se involves a 
disproportionate cost, as is suggested by some 
stakeholders. 

We should remember that recent changes to 
practice enable counsel to appear in the sheriff 
court without solicitors—a change that was 
introduced shortly after Sheriff Principal Taylor 
reported. It is certainly my understanding that, 
even in the Court of Session at present, in legally 
aided judicial review cases, counsel now routinely 
appears without a solicitor. 

However, on the other side of the argument, it 
seems that section 102B(4) of the bill provides an 
opportunity for the court to take into account “other 
matters”. One such matter could be that it might 
be relevant—when a sheriff is considering whether 
to grant sanction for counsel and the application 
has been made by a solicitor—to take account of 
the argument that has been put forward by the 
solicitor that, if the application is granted, he 
himself will not be present at the hearing. It seems 
to me that the bill gives the opportunity for a court 
to consider that as an appropriate matter when 
considering the question whether to give sanction 
for counsel. 

I accept, however, that this is perhaps not the 
right time to take that debate further. I hope that 
the matter will remain under review whether by the 
Scottish Civil Justice Council or otherwise. 

16:00 
Christine Grahame: In the bill as amended at 

stage 2, the provision on sanction for counsel in 
the sheriff court and sheriff appeal court mentions 
“the desirability of ensuring that no party gains an unfair 
advantage by virtue of the employment of counsel.” 

That was an important addition to ensure equality 
of arms. One of my concerns with Alison 
McInnes’s amendments is with amendment 72, 
which would insert after “proceedings” in section 
102B(3)(a)(ii) 
“including its importance or value to the party instructing 
counsel”. 

Everyone who goes to court thinks that it is 
valuable to them—of course they do, no matter 
what the issue is. Therefore, I think that that test is 
not really appropriate. 

On Graeme Pearson’s amendment 17, 
subsection (5) in the proposed new section states 
that “relevant proceedings” would include 
“all work related personal injury proceedings, or ... any 
other personal injury proceedings in which the damages 
claimed, exclusive of interest and expenses, exceeds 
£20,000.” 

The important word there is “claimed”. As we know 
from evidence and as I know from experience, the 
claims will be substantially higher than the amount 
that is settled on at the end of the day, which 
might just be £5,000. My issue is that that test of a 
claim exceeding £20,000 is not really a practical 
test in law. 

Margaret Mitchell: Amendments 69 to 71 
would create a presumption for sanction for 
counsel in the sheriff court, which would 
strengthen the principle of equality of arms and 
ensure that pursuers are not dissuaded from 
raising an action because of the fear of 
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unaffordable and often disproportionate costs. I 
am therefore happy to support the amendments. 

Although I am sympathetic to the intention 
behind amendment 17, I once again feel that it is 
too prescriptive in nature and quite limited in 
scope. Alison McInnes’s amendments relating to 
sanction for counsel are preferable in this 
instance. In particular, amendment 72 would 
ensure that the “importance or value” of any claim 
to the party that is instructing counsel would be 
taken into account when decisions regarding 
sanction for counsel are made. That seems to me 
to be a fair provision, so I am happy to support the 
amendment. 

Malcolm Chisholm: I strongly support Graeme 
Pearson’s amendments 16 and 17. John Finnie 
intervened on Mr Pearson to say that victims of 
workplace accidents and disease would be 
“guaranteed counsel anyway”. I presume that he 
means that that is the case in practice—which the 
minister might want to comment on—but it 
certainly will not be guaranteed in law. Therefore, 
that seems to me to be an argument in favour of 
Graeme Pearson’s amendments rather than an 
argument against them. 

I am sure that most, if not all, members are 
concerned about the way in which the scales of 
justice have been tipped against the victims of 
workplace accidents and disease in favour of 
defending employers or insurers by section 69 of 
the Enterprise and Regulatory Reform Act 2013. 
As Graeme Pearson said—this must be an 
argument that appeals to Government party 
members—surely the least that we can do in this 
Parliament is use the powers that we have to tip 
the scales in the other direction and lessen the 
impact of section 69. I therefore hope that the 
Government will accept Graeme Pearson’s 
amendments. 

Roseanna Cunningham: At stage 2, John 
Finnie lodged an amendment that has become 
section 102B and which put in the bill the test that 
was recommended by Sheriff Principal Taylor in 
his “Review of Expenses and Funding of Civil 
Litigation in Scotland”. The committee agreed to 
that without division, yet here we are considering 
two sets of amendments, the first of which would 
set the presumption for counsel on its head and 
the second of which would replace it. 

Alison McInnes’s proposed amendments to 
section 102B(2) would totally distort the test that 
Sheriff Principal Taylor recommended from one in 
which sanction must be granted if the court 
considers it reasonable to do so, to one in which 
sanction must always be granted unless it is 
unreasonable. I believe that amendment 72 would 
introduce to the test a subjective element that is 
not currently there. The value of the test is that the 
court will have to assess the case objectively and 

not from the point of view of one of the parties. 
The amendments would make it very difficult to 
dislodge a presumption in favour of counsel in 
all—I emphasise “all”—cases, which I consider 
would be to go too far. 

I continue to believe that the tests that are set 
out in section 102B will ensure that those who 
require access to counsel will receive it, and that 
the best person to decide whether sanction is 
appropriate is the sheriff. By allowing changes 
through an act of sederunt, we have ensured that 
the test can be easily and quickly amended if it is 
felt that the system is restricting access to justice. 

Reducing the cost of litigation to parties is one 
of the main aims of the reforms. I do not believe 
that Alison McInnes’s amendments will fulfil that 
aim. 

Graeme Pearson’s amendment 17 is the same 
as one that was lodged by John Pentland at stage 
2. That amendment was not agreed to. Further, 
Graeme Pearson’s amendment 16 would remove 
section 102B from the bill, despite unanimous 
agreement to it by the Justice Committee. 

Amendment 17 would establish in primary 
legislation a presumption in favour of sanction for 
counsel in specified types of personal injury cases 
in an all-Scotland specialist court. One such type, 
which is set out in the amendment, is work-related 
personal injury proceedings. I am concerned that 
that could place part 3A of the bill outwith 
legislative competence, given the reservation on 
health and safety in the workplace. 

Amendment 17 would provide that the 
presumption in favour of sanction for counsel 
could be rebutted only where special cause is 
shown that the case is 
“(a) is straightforward,  

(b) involves settled law,” 

and 
“(c) involves a small number of witnesses whose … 
evidence is not expected to be … complex”. 

That is a very high test. 

The Scottish ministers are to be given a power 
by order to vary the list of relevant proceedings to 
which sanction will automatically be given. 
Amendment 18, which is also the same as one 
that was lodged by John Pentland at stage 2, 
would make that order subject to affirmative 
procedure. The rules are otherwise inflexible—
precisely the kind of rule that the Scottish 
Government considers should not be placed in 
primary legislation. 

I ask Alison McInnes and Graeme Pearson to 
respect the decision of the Justice Committee and 
to seek to withdraw or not move their 
amendments. 
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Alison McInnes: The minister has made much 
of the fact that the Justice Committee unanimously 
accepted the amendment that introduced section 
102B at stage 2. Indeed we did, but that was 
because it was a step forward and an 
improvement on there being nothing in the bill 
about sanction for counsel. 

My amendments 69 to 72 are reasonable and 
would better strike the balance between the 
freedom to choose to be represented by skilled 
advocates and being controlled by the court over 
expenses. Without the amendments, individuals 
will still be constrained in their ability to instruct 
counsel. We need to strike a fairer balance. 
Roderick Campbell acknowledged that my 
approach would not necessarily be costly. 

To respond to Christine Grahame’s point, it is 
important to acknowledge that my amendment 72 
recognises that more than the monetary value 
should be taken into consideration, and that the 
importance of the claim to the party needs to be 
considered. 

I will press amendment 69. 

The Presiding Officer (Tricia Marwick): The 
question is, that amendment 69 be agreed to. Are 
we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  

Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

Abstentions 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
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Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stewart, David (Highlands and Islands) (Lab) 

The Presiding Officer: The result of the 
division is: For 15, Against 64, Abstentions 31. 

Amendment 69 disagreed to. 

Amendment 70 moved—[Alison McInnes]. 

The Presiding Officer: The question is, that 
amendment 70 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  

Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

Abstentions 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
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Smith, Drew (Glasgow) (Lab)  
Stewart, David (Highlands and Islands) (Lab)  

The Presiding Officer: The result of the 
division is: For 15, Against 64, Abstentions 31. 

Amendment 70 disagreed to. 

Amendment 71 moved—[Alison McInnes]. 

The Presiding Officer: The question is, that 
amendment 71 be agreed to. Are we agreed? 

Members: No.  

The Presiding Officer: There will be a division. 
For 
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  

Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

Abstentions 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stewart, David (Highlands and Islands) (Lab)  

The Presiding Officer: The result of the 
divisions is: For 13, Against 64, Abstentions 31. 

Amendment 71 disagreed to. 

Amendment 72 moved—[Alison McInnes]. 

The Presiding Officer: The question is, that 
amendment 72 be agreed to. Are we agreed? 

Members: No.  
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The Presiding Officer: There will be a division. 
For 
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  

Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

Abstentions 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stewart, David (Highlands and Islands) (Lab)  

The Presiding Officer: The result of the 
divisions is: For 14, Against 64, Abstentions 31. 

Amendment 72 disagreed to. 

Amendment 36 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 16 not moved. 

After section 102B 

Amendment 17 moved—[Graeme Pearson]. 

The Presiding Officer: The question is, that 
amendment 17 be agreed to. Are we agreed? 

Members: No.  

The Presiding Officer: There will be a division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
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Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Johnstone, Alison (Lothian) (Green)  

Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Presiding Officer: The result of the 
divisions is: For 31, Against 80, Abstentions 0. 

Amendment 17 disagreed to. 

16:15 

Section 104—Appeal from a sheriff to the 
Sheriff Appeal Court 

Amendment 7 moved—[Elaine Murray]. 

The Presiding Officer: The question is, that 
amendment 7 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brown, Gavin (Lothian) (Con)  
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Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  

Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Presiding Officer: The result of the 
division is: For 46, Against 63, Abstentions 0. 

Amendment 7 disagreed to. 

After section 107 

Amendment 8 moved—[Elaine Murray]. 

The Presiding Officer: The question is, that 
amendment 8 be agreed to. Are we agreed? 

Members: No.  

The Presiding Officer: There will be a division. 

For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
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Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  

McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Presiding Officer: The result of the 
division is: For 46, Against 64, Abstentions 0. 

Amendment 8 disagreed to. 

Section 110—Effect of appeal 

Amendment 9 not moved. 

Section 111—Appeals to the Supreme Court 

Amendment 37 moved—[Roseanna 
Cunningham]—and agreed to. 

Before section 116A 

The Presiding Officer: We come to group 11, 
on the appointment of judges, et cetera. 
Amendment 38, in the name of the cabinet 
secretary, is grouped with amendments 53, 54 and 
57. 

Roseanna Cunningham: Amendment 38 
substitutes sections 21 to 23 of the Judiciary and 
Courts (Scotland) Act 2008 with new sections 20A 
to 20G. The new sections make provision for the 
appointment of judges, temporary judges and re-
employed retired judges of the Court of Session 
and for the remuneration and expenses of 
temporary and former judges. Amendments 53 
and 54 are consequential amendments required 
as a result of amendment 38. 

Effectively, amendment 38 repeals and re-
enacts without significant policy modification the 
current law relating to the appointment of judges, 
temporary judges and re-employed retired judges 
of the Court of Session, modernising the law and 
placing the provisions in a more accessible part of 
the statute book—they are currently referred to in 
the Law Reform (Miscellaneous Provisions) 
(Scotland) Acts of 1985 and 1990.  
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Amendment 57 is a purely technical amendment 
that amends the long title of the bill to reflect the 
new provisions on the appointment of the judiciary 
that are added by amendment 38. 

I move amendment 38. 

Elaine Murray: I query—yet again—why the 
amendments were lodged two days before the 
deadline. In this case, it is not just a moan; I raise 
that query because, had the proposed provisions 
been in the bill at stage 1, we might have wanted 
to consider amending them.  

Proposed new section 20A(1)(a)(ii) of the 2008 
act, which amendment 38 would insert, states that 
the person has to have 
“held office as either sheriff principal or sheriff throughout 
the period of 5 years immediately preceding the 
appointment”. 

I query whether that is discriminatory, in that it 
would exclude women who had been on maternity 
leave, or fathers who had been on paternity leave, 
within that five years, or someone who had been 
absent from work because of caring 
responsibilities.  

I am therefore disappointed that we are 
considering the amendments only at stage 3, 
when issues around whether the proposed new 
provisions are discriminatory cannot properly be 
explored. I seek the minister’s advice on the issue, 
because I think that it is an important point of 
principle. 

Roseanna Cunningham: I regret to say that we 
are where we are. Amendment 38 was intended 
purely as a tidying-up amendment to repackage 
what is in currently in two separate Law Reform 
(Miscellaneous Provisions) (Scotland) Acts, which 
is precisely the kind of legislation that we wanted 
to get away from when the Scottish Parliament 
was set up. There is very little to add to that. 

Amendment 38 agreed to. 

After section 116B 

Amendment 39 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 122—Subordinate legislation 

The Presiding Officer: I call Graeme Pearson 
to move or not move amendment 18, which was 
debated with amendment 69. [Interruption.]  

Mr Pearson is not here. 

Amendment 18 not moved. 

The Presiding Officer: Group 12 is on 
exclusive competence and simple procedure: 
commencement. Amendment 10, in the name of 
Elaine Murray, is grouped with amendments 11 
and 13. 

Elaine Murray: I rise to speak to amendments 
10, 11 and 13. Similar amendments were defeated 
by five votes to four at stage 2—[Interruption.]  

The Presiding Officer: Will members settle 
down a wee bit, please? 

Elaine Murray: However, I believe that the case 
for the introduction of a sunrise clause remains 
pertinent, despite the Government’s arguments 
that such provisions are very unusual. 

There was an unusual degree of concern about 
the financial resolution on the bill, which three 
Opposition parties took the unusual course of 
voting against. 

During the stage 1 debate, Malcolm Chisholm 
explained the concerns that the Finance 
Committee heard when it considered the financial 
memorandum. There was uncertainty regarding 
the loss of fee income to the Scottish courts due to 
the transfer of cases from the Court of Session to 
the sheriff court. There were also concerns about 
the implications of an increased workload on 
already overburdened sheriff courts, and about the 
suggested savings to the legal aid budget, which 
were not explained satisfactorily. It was stated that 
the Government had relied heavily on figures from 
third parties, which, when the financial 
memorandum came to be debated at the Finance 
Committee, officials were unable to substantiate. 

The cabinet secretary’s letter to the convener of 
the Justice Committee of 23 September revised 
the financial memorandum in light of the reduction 
of the exclusive competence of the sheriff court to 
£100,000. 

The Scottish Legal Aid Board seems to have 
undertaken more rigorous modelling of its savings. 
Oddly, although it initially estimated a saving of 
£1.2 million through the transfer of an estimated 
80 per cent of cases from the Court of Session to 
the sheriff court, it has now decreased that saving 
to between £550,000 and £750,000 with only a 70 
per cent transfer. It seems strange that a reduction 
of 10 per cent of cases should reduce the 
estimated saving by at least 38 per cent. That 
suggests that some of the calculations around the 
financial memorandum remain somewhat dubious. 

The dubiety regarding the level of savings that 
the bill will achieve is matched by concerns over 
workload in the sheriff courts as the court closure 
programme takes effect. This weekend, there was 
a report in my local press that Dumfries sheriff 
court resolves only 64 per cent of its cases within 
26 weeks, yet the Scottish Government’s target is 
that 100 per cent of cases should be resolved 
within that period. Similar problems have been 
reported at Hamilton sheriff court, following the 
closure of Motherwell sheriff court. 
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The possibility that funding shortfalls might be 
met by increasing court fees was flagged up as a 
concern in the Justice Committee’s stage 1 report. 

All those things support the argument for a 
sunrise clause. The bill will work only if it is 
adequately resourced, and the provisions on 
exclusive competence and simple procedure 
should be introduced only when sufficient 
provision has been made for staffing, resources, 
technology, courtroom space and judicial 
appointments, on which other members have 
touched in the course of debating amendments 
today. 

The Government will argue that a sunrise clause 
is not necessary, but it is important. It is in 
nobody’s interests for those provisions to be 
commenced before resources are in place. We 
should not simply accept the reassurance that 
somehow everything will be all right on the night 
when they come into force.  

The issues are so important to Parliament that 
we must be satisfied that the provisions in 
question can be introduced successfully. I am not 
making a case for re-debating the entire bill, but 
when we introduce such important and radical 
changes to the civil justice system in Scotland, we 
must be sure that they can be introduced without 
detriment to court users. 

I move amendment 10. 

Malcolm Chisholm: I support Elaine Murray’s 
proposal for a sunrise clause. I am a member of 
the Finance Committee, and members may 
remember that many in the Parliament voted 
against the financial resolution on the bill, which is 
fairly unusual. 

As Elaine Murray said, the proposals must be 
adequately resourced and the technology must be 
available. On the subject of technology, perhaps 
the minister or the cabinet secretary can comment 
on information technology for the specialist court. 
We were told that only £10,000 has been set aside 
for that, which was a concern, and we are now told 
that the new system will not be in place until 
autumn 2016, which is obviously a concern too. 

The cabinet secretary’s letter to the Finance 
Committee and to Christine Grahame, which 
contained some revised costings, did not 
substantially alter the concerns that I and others 
expressed at stage 1, which included concerns 
about the loss of fee income and the increase in 
the sheriff court workload; the letter addressed 
neither issue. 

The change in the legal aid costings was 
perhaps an admission that the previous estimates 
had been overgenerous, but it is still a bit of 
mystery as to where even £0.75 million of legal aid 
savings will come from. The Scottish Legal Aid 

Board already supports the most complex and 
difficult cases—the savings will come from not 
having counsel, yet we are told that those complex 
cases will still have counsel. In addition, most 
costs are recovered in any case. There is still a 
great deal of mystery, and many questions, 
around the financing of the bill, and I believe that 
Elaine Murray’s proposed sunrise clause is the 
correct response to those problems. 

Roseanna Cunningham: Amendments 10 and 
11, in the name of Elaine Murray, would make the 
commencement of sections 39 and 70 subject to 
the affirmative procedure in the Parliament, which 
would be very unusual indeed.  

Amendment 13 would place another set of 
procedural hurdles in the way of the 
commencement of those sections, which relate to 
exclusive competence and simple procedure, by 
requiring the Parliament to have approved a draft 
order under section 41(1), on setting up an all-
Scotland sheriff court, and to have considered a 
report on the resources of the court system in 
general, including the prospective resourcing of 
the specialist court, before orders bringing those 
sections into force could be laid. 

Elaine Murray lodged equivalent amendments at 
stage 2. The equivalent of amendment 10 was not 
agreed to, and the other two amendments were 
not moved at that stage. 

I appreciate that the reasoning behind the 
amendments is to give Parliament an opportunity 
to consider whether the time is right to introduce 
the changes that are envisaged in sections 39 and 
70. However, those questions have already been 
asked in committee, and the Lord President, the 
chief executive of the Scottish Court Service and 
Sheriff Principal Stephen have all given evidence 
to the effect that plans have been made and 
resources have been allocated. 

It would be in no one’s interest to commence the 
provisions in section 39 or section 70 before the 
time was right. The argument for reform has been 
made eloquently in the “Report of the Scottish Civil 
Courts Review” and the matter has been 
extensively debated in committee. 

With regard to the report that would be required 
under amendment 13, I remind members that, 
under the Judiciary and Courts (Scotland) Act 
2008, which was passed unanimously by the 
Parliament, the Scottish Court Service is now an 
independent, judicially led corporate body that 
runs the Scottish courts. Under section 2(2) of the 
2008 act, the Lord President is responsible for 
making and maintaining arrangements to secure 
the efficient disposal of business in the Scottish 
courts. 

If a report on staffing, resources, IT, court 
capacity and judicial capacity were to be desired, it 
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would be for the Lord President to provide it. In 
fact, no such report is required. As I have 
mentioned, evidence has already been heard in 
committee that resources have been allocated and 
that the reforms will permit the courts to work more 
efficiently. 

16:30 
The chief executive of the Scottish Court 

Service highlighted that sheriff courts face less 
pressure today than they did two years ago due to 
a general downward trend in demand for civil court 
services. Sheriff Principal Stephen told the Justice 
Committee that the proposed reforms would allow 
the courts to work more efficiently, thereby freeing 
up current resources. 

Sheriff Principal Stephen also highlighted that, if 
the bill is passed, 
“cases will start in the sheriff court and there will be a 
gradual build-up of the volume.” 

She added: 
“There will not be a tsunami of work descending on the 

sheriff court.”—[Official Report, Justice Committee, 1 April 
2014; c 4482.] 

That point bears repeating. Many have spoken of 
a “transfer” of business from the Court of Session, 
and I have used that shorthand myself, but the bill 
will not transfer existing cases from the Court of 
Session to the sheriff court. All that it does is 
provide for the future, and the build-up of work in 
the sheriff court will be a gradual one that takes 
place over time as new cases are raised. There is, 
therefore, no need for a report to be done before 
commencement.  

I ask Elaine Murray to withdraw amendment 10 
and to not move amendments 11 and 13. 

Elaine Murray: I am not going to argue against 
the reforms that the bill will bring in. I think that 
there is agreement that they are all necessary. 
However, the important point is that they must go 
along with resources: the resources have to be 
there. 

I note again the unusual circumstances in which 
a large number of members had sufficiently 
serious concerns to vote against the financial 
resolution. That is a most unusual step in this 
Parliament, and it shows the need for us to take 
on our responsibilities. We are responsible as a 
Parliament for ensuring that the legislation that we 
pass is properly resourced, and the bill contains 
particularly important reforms of the Scottish civil 
justice system. Surely we have a responsibility to 
ensure that, when we bring it in, it will work and it 
will not overburden our court system to the 
detriment of court users. 

I also remind the Parliament that we do not see 
the level 4 budgets of organisations such as the 
Scottish Court Service. We are not able to 
interrogate those budgets when it comes to the 
budget process in the way that we interrogate 
those of the Scottish Government’s directorates, 
and we have less opportunity to ensure that the 
money is following requirements and the need for 
resources. 

I say to members that we should not just let the 
implementation of the legislation be an operational 
matter for the Scottish Court Service. Far too 
often, things are operational matters for somebody 
else. Let us take responsibility as a Parliament. 

I press amendment 10. 

The Presiding Officer: The question is, that 
amendment 10 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
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Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  

Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Presiding Officer: The result of the 
division is: For 46, Against 65, Abstentions 0. 

Amendment 10 disagreed to. 

Amendment 11 moved—[Elaine Murray]. 

The Presiding Officer: The question is, that 
amendment 11 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
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Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Presiding Officer: The result of the 
division is: For 46, Against 64, Abstentions 0. 

Amendment 11 disagreed to. 

Section 125—Interpretation 

Amendment 40 moved—[Kenny MacAskill]—
and agreed to. 

After section 126 

The Presiding Officer: Group 13 is on a report 
on the operation of court functions. Amendment 
12, in the name of Elaine Murray, is the only 
amendment in the group. 

Elaine Murray: Amendment 12 is concerned 
with a report to Parliament on the operation of 
court functions. At stage 2, I suggested that the 
Scottish Government should report annually to the 
Parliament on how the bill works in practice. I have 
altered my approach since stage 2; amendment 
12 would require biannual, rather than annual, 
reporting. That would be less onerous for the 
Scottish Government, which would have to lay a 
report before the Parliament only twice per 
parliamentary session. 

At stage 2, Ms Cunningham argued that my 
proposed approach would duplicate the 
requirement under the Judiciary and Courts 
(Scotland) Act 2008 for the Scottish Court Service 
to produce an annual report to the Scottish 
ministers, which is laid before the Parliament. I 
therefore withdrew my amendment, so that I could 
consider her argument. 

At stage 3, I have lodged amendment 12, which 
would place a less onerous requirement on the 
Scottish Government, because, on reflection, I do 
not think that my proposed approach duplicates 
the approach in relation to the Scottish Court 
Service report. I am requesting information 
specifically about the operation of the legislation 
that we are considering and not about the 
operation of the Scottish Court Service generally. 

Amendment 12 would require ministers—not the 
Scottish Court Service or the Lord President—to 
report on the number and types of cases and on 
the average length of time that is taken to dispose 
of each kind of case, which is important. I refer 
members to what I said in the context of other 
amendments: at a time when Dumfries sheriff 
court manages to get only two thirds of its cases 
through in the required time, there is an issue that 
the Parliament needs to take seriously. It is 
important that the average time that is taken to 
dispose of cases is reported to the Parliament, 
along with information on the provision of 
resources to meet the demand for court services, 
given that we do not see level 4 data on the 
Scottish Court Service. 

The proposed approach would facilitate 
parliamentary scrutiny of the legislation that we 
pass and would provide transparency. It would 
ensure that there was ministerial responsibility, 
rather than leaving the implementation of the bill to 
become an operational matter for the Scottish 
Court Service or the Lord President. 

I move amendment 12. 
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Margaret Mitchell: Amendment 12 would 
facilitate post-legislative scrutiny as we move to 
implementation of the bill. A requirement to 
produce, every two years, a report on the time that 
is taken to dispose of cases and on resourcing 
issues would enhance accountability to the 
Parliament, which is important in view of the 
delays that are currently being experienced in the 
context of the requirement for courts to hear cases 
within the 26-week target. I support amendment 
12. 

Roseanna Cunningham: The Government’s 
position is that the approach in amendment 12 
continues to be unnecessary. The Lord President 
and the chief executive of the Scottish Court 
Service emphasised in their evidence to the 
committee that the sheriff court will be able to 
cope. As the reforms will take pressure off the 
Court of Session, there should be no problems 
there, either. 

Section 67(1) of the Judiciary and Courts 
(Scotland) Act 2008 provides: 

“As soon as practicable after the end of each financial 
year, the SCS must— 

(a) prepare and publish a report on the carrying out of its 
functions during that year, 

(b) send a copy of the report to the Scottish Ministers, 
and 

(c) lay a copy of the report before the Scottish 
Parliament.” 

I remind members that the 2008 act was 
unanimously passed by the Parliament and rightly 
places on the Scottish Court Service and not on 
the Scottish ministers the responsibility of 
preparing an annual report. For those reasons, I 
ask Elaine Murray to seek leave to withdraw 
amendment 12. 

Elaine Murray: Yet again, the minister says that 
the approach that is proposed in amendment 12 is 
unnecessary. However, we are talking about two 
different types of report. The Scottish Court 
Service report will not contain information on the 
operation of this bill once it is passed. It will not 
enable us to carry out post-legislative scrutiny in 
that regard. It will contain information on the 
functioning of the Scottish Court Service, but that 
is not what the amendment asks for; it asks for 
information on how the legislation is operating and 
whether the necessary resources are there to 
ensure that it is functioning properly. 

Requiring ministers to do what is asked for twice 
in the course of a session is not a huge burden to 
place on them. When we have reformed our 
judicial system, it is important that we know that 
the reforms that we have brought in are working 
properly. There is no point in bringing in further 
reforms if we find out that the reforms that we 

brought in are being held up because of a lack of 
resources and so on. 

I still think that it is important that Parliament is 
given that information, so I press my amendment 
12. 

The Presiding Officer: The question is, that 
amendment 12 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab)  
Wilson, John (Central Scotland) (Ind) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
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Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Presiding Officer: The result of the 
division is: For 47, Against 64, Abstentions 0. 

Amendment 12 disagreed to. 

Section 127—Commencement 

Amendment 13 moved—[Elaine Murray]. 

The Presiding Officer: The question is, that 
amendment 13 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brown, Gavin (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
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Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Presiding Officer: The result of the 
division is: For 45, Against 65, Abstentions 0. 

Amendment 13 disagreed to. 

Schedule 1—Civil proceedings, etc in 
relation to which summary sheriff has 

competence 

The Presiding Officer: Group 14 is on 
summary sheriffs: civil competence. Amendment 
3, in the name of Alison McInnes, is grouped with 
amendment 4. 

Alison McInnes: Amendments 3 and 4, which 
are supported by the Law Society of Scotland, 
propose removing adoption and forced marriage 
proceedings from the list of civil proceedings in 
which a summary sheriff has competence, as set 

out in schedule 1. That is due to their distinct 
complexity. 

Last week, it became a criminal offence to force 
someone into marriage, punishable by up to seven 
years in prison. Given that new criminal liability, 
the continuing civil remedies for those who are at 
risk of forced marriage and those who have 
already entered into a forced marriage—forced 
marriage protection orders—will become even 
more multifaceted and sensitive. We know that 
those cases can be further complicated by 
challenging international, cultural and ethical 
dimensions. 

Similarly, the Law Society of Scotland says that 
adoption and the grant of authority to adopt are 
the most serious form of interference in family life, 
and as such should not be the responsibility of the 
most junior tier of the judiciary. The society tells us 
that such cases are among the most demanding 
that are heard in the sheriff court. In establishing 
the facts, sheriffs regularly consider a wealth of 
reports and records and hear from a number of 
witnesses. It can be a difficult balancing act to 
satisfy the requirements of domestic and 
international law, such as the European 
convention on human rights. 

Indeed, during stage 2, the cabinet secretary 
told the Justice Committee: 

“The rationale for the introduction of summary sheriffs is 
that they should undertake work in the sheriff court to 
relieve sheriffs of the burden of dealing with the more 
legally straightforward civil cases and to thus permit sheriffs 
to be available for more complex casework.”—[Official 
Report, Justice Committee, 10 June 2014; c 4667.] 

He made my case for me. Both forced marriage 
and adoption cases require a greater level of 
shrieval competence than other cases that are 
listed in schedule 1, such as the consideration of 
warrants and interim orders and the extension of 
time to pay debts. Sheriffs and specialist family 
sheriffs are best placed to respond to the 
complexity of those cases and to take into account 
their far-reaching consequences. 

I move amendment 3. 

16:45 
Margaret Mitchell: As I stated at stage 2, 

Alison McInnes makes a compelling case. Such 
cases are complex and emotive, and it makes 
sense to move them from the competence of the 
summary sheriffs’ jurisdiction. I, too, am mindful of 
the cabinet secretary’s statement at stage 2, on 10 
June, which Alison McInnes just quoted. It seems 
entirely logical to remove those complex cases 
from the remit of the summary sheriffs. 

Roseanna Cunningham: Amendments 3 and 4 
would remove adoption proceedings and forced 
marriage protection orders from the competence 
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of summary sheriffs. The summary sheriffs will be 
highly qualified and will have at least 10 years’ 
legal experience—the same as sheriffs. All judicial 
officers, at whichever level of the courts system, 
will be recommended for appointment by the 
Judicial Appointments Board for Scotland and 
trained as required by the Judicial Institute for 
Scotland. 

The assignment of cases in order to ensure the 
efficient disposal of the business is for the local 
sheriff principal. If a case is particularly complex, 
the sheriff principal may assign it to a sheriff, as 
opposed to a summary sheriff, and, where family 
specialists are appointed in a sheriffdom, sheriffs 
principal should have regard to ensuring that such 
cases are dealt with by those specialists. 

Giving evidence at the Justice Committee on 18 
March, the Sheriffs Association said that it 
welcomed the jurisdiction of the summary sheriffs 
and that the summary sheriffs will be “perfectly 
competent” and “comfortable” in dealing with 
family cases. Drawing summary sheriffs from 
areas of specialist expertise and bringing practical 
experience is seen by some solicitors, including 
experienced family practitioners, as a good 
opportunity. The Family Law Association told the 
committee that 
“it does not really matter whether they are summary sheriffs 
or sheriffs as long as they are experienced and have 
knowledge of family cases. That is the most important 
thing.”—[Official Report, Justice Committee, 25 March 
2014; c 4411.] 

Amendments 3 and 4 do not divide cases up 
along lines of importance. They would, for 
example, leave domestic abuse proceedings and 
children’s hearings within the competence of the 
summary sheriffs, neither of which matters is, I 
respectfully suggest, less important than adoption 
or forced marriage. The Government believes that 
the amendments would lead to incoherence in the 
summary sheriffs’ jurisdiction. 

For those reasons, I oppose the amendments. 

Alison McInnes: It is not about other cases 
being less important; it is about the complexity 
surrounding the particular issues that the 
amendments deal with. I will press amendment 3. 

The Presiding Officer: The question is, that 
amendment 3 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  

Brown, Gavin (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
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Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Presiding Officer: The result of the 
division is: For 44, Against 65, Abstentions 0. 

Amendment 3 disagreed to. 

Amendment 4 moved—[Alison McInnes.] 

The Presiding Officer: The question is, that 
amendment 4 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brown, Gavin (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  

Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
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McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Presiding Officer: The result of the 
division is: For 45, Against 65, Abstentions 0. 

Amendment 4 disagreed to. 

Amendment 41 moved—[Roseanna 
Cunningham]—and agreed to. 

Schedule 3—The Scottish Courts and 
Tribunals Service 

The Presiding Officer: Group 15 is on the 
Scottish courts and tribunals service: tax tribunals. 
Amendment 42, in the name of the cabinet 
secretary, is grouped with amendments 43 and 44. 

Roseanna Cunningham: Amendments 42 to 
44 are technical in nature and provide for 
transitional arrangements that relate to the 
merging of the Scottish tribunals service into the 
Scottish Court Service to form the Scottish courts 
and tribunals service. 

Amendment 42 will add both the tax tribunals—
the first-tier tax tribunal for Scotland and the upper 
tax tribunal for Scotland—to the list of tribunals 
that are to receive administrative support from the 
Scottish courts and tribunals service in advance of 
being transferred into the Scottish tribunals. 

Paragraphs 3(3) and 3(4) of schedule 3 to the 
bill make transitional provision that allows the 
presidents of various existing tribunals to be 
appointed as judicial members of the Scottish 
courts and tribunals service under paragraph 
2(2)(g) of schedule 3 to the Judiciary and Courts 
(Scotland) Act 2008, as inserted by paragraph 
1(8)(c) of schedule 3 to the bill, in place of a 
chamber president. Amendment 43 provides that 
the president of the Scottish tax tribunals will be 
eligible to be appointed to that position. 

I turn to amendment 44. Section 58 of the 
Revenue Scotland and Tax Powers Act 2014 is 

intended to allow Scottish Government officials 
acting under the badge of the Scottish tribunals 
service to provide administrative support to the 
Scottish tax tribunals in their initial guise as free-
standing tribunals. It is similar to section 77 of the 
Tribunals (Scotland) Act 2014, which it is 
proposed will be repealed by paragraph 8 of part 3 
of schedule 3 to the bill. I consider that section 58 
of the RSTP act ought to be equivalently repealed 
in part 3 of schedule 3 to the bill, and amendment 
44 provides for that. 

I am sure that all members followed that with 
interest. 

I move amendment 42. 

The Presiding Officer: No member has asked 
to speak, so do you wish to wind up, minister? 

Roseanna Cunningham: No. 

The Presiding Officer: I did not think so. 

Amendment 42 agreed to. 

Amendments 43 and 44 moved—[Roseanna 
Cunningham]—and agreed to. 

Schedule 4—Modifications of enactments 

Amendments 45 to 54 moved—[Roseanna 
Cunningham]—and agreed to. 

The Presiding Officer: The final group—group 
16—is on citation of jurors. Amendment 55, in the 
name of the cabinet secretary, is the only 
amendment in the group. 

Roseanna Cunningham: Amendment 55 will 
remove the current restriction on how the Scottish 
Court Service cites persons for juries in order to 
permit a choice of methods. In England and 
Wales, for example, citation is by means of first-
class post rather than recorded delivery. The 
proposal was part of a package of efficiency 
measures in the Criminal Justice (Scotland) Bill. 
The reason for lodging the amendment at stage 3 
of the Courts Reform (Scotland) Bill is simple: it 
will save the Scottish Court Service up to around 
£169,000 per annum. At a time when budgets in 
public organisations are under pressure, it seems 
wholly appropriate to ensure that this cost-saving 
measure can be implemented as soon as 
possible. The savings will arise as a result of the 
SCS being able to choose first-class post, or 
perhaps even electronic citation, rather than being 
compelled to use recorded delivery. 

I move amendment 55. 

Alison McInnes: I understand what the minister 
is saying, but I seek assurances from her that 
there will be safeguards to appeal if there is non-
delivery of the item, because failing to turn up 
when cited can lead to a fine of up to £1,000. So, 
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what kind of appeal process will there be to cover 
that? 

Roseanna Cunningham: My understanding is 
that what is proposed will have to be dealt with by 
a Scottish statutory instrument. I think that the 
issues to which the member refers would be 
discussed at that point. 

Amendment 55 agreed to. 

Amendment 56 moved—[Roseanna 
Cunningham]—and agreed to. 

Long Title 

Amendments 57 to 59 moved—[Roseanna 
Cunningham]—and agreed to. 

The Deputy Presiding Officer (John Scott): 
That ends consideration of amendments. 

Courts Reform (Scotland) Bill 
The Deputy Presiding Officer (John Scott): 

The next item of business is a debate on motion 
S4M-11101, in the name of Kenny MacAskill, on 
the Courts Reform (Scotland) Bill.  

I call on the Cabinet Secretary for Justice, 
Kenny MacAskill, to speak to and move the 
motion. 

16:56 
The Cabinet Secretary for Justice (Kenny 

MacAskill): I am delighted to open the debate on 
the Courts Reform (Scotland) Bill. The bill takes on 
the majority of Lord Gill’s recommendations from 
the Scottish civil courts review. I wish to thank all 
those organisations and individuals who 
responded to the consultation and who gave 
evidence to the committee, as well as our justice 
partners. I would especially like to thank the 
members and the clerks of the Justice Committee 
for their work over the past year. 

The bill delivers on many of the Scottish civil 
court review recommendations to improve what 
Lord Gill described as the “slow, inefficient and 
expensive” Scottish civil justice system. Lord Gill 
emphasised at stage 1 that these reforms are “50 
years overdue”. The main principles of the bill are 
that the right cases should be heard in the right 
courts at the right costs, unnecessary delays to 
users should be minimised, and the efficiency of 
the courts should be increased. 

The bill will set a new exclusive competence for 
the sheriff court in order to remove a proportion of 
cases from the Court of Session so that it can 
focus on Scotland’s most challenging and complex 
civil cases and develop the law. A new national 
specialist personal injury sheriff court will be 
created, maintaining a centre of expertise where 
personal injury cases from throughout the country 
can be heard. Other key planks of the reforms 
include further specialisation at the shrieval level, 
a new sheriff appeal court and a new judicial tier in 
the sheriff court involving summary sheriffs, who 
will use a new simple procedure, facilitating easier 
access to justice. 

A number of important improvements were 
made to the bill at stage 2, many of which 
responded to suggestions raised during the 
Justice Committee’s stage 1 scrutiny of the bill. In 
response to an amendment proposed by Sandra 
White, we agreed to reduce the exclusive 
competence from the proposed £150,000 to 
£100,000. Many stakeholders who appeared in 
front of the Justice Committee believed that the 
£150,000 figure proposed by Lord Gill was too 
high, and the committee agreed with that view. 
The figure of £100,000 that was agreed will help to 
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meet those concerns and will still be able to 
underpin the reforms by delivering the more 
efficient and affordable system envisaged by Lord 
Gill. The Law Society of Scotland called the figure 
a “significant improvement”. 

The committee also heard concerns from some 
witnesses, including the Scottish Trades Union 
Congress, that litigants whose cases will now be 
raised in the new personal injury court rather than 
in the Court of Session will no longer have to use 
counsel and will instead have to apply to the 
sheriff to grant expenses for the use of counsel if 
they wish it. 

Trade unions have always seen the litigation 
process as important to improving workplace 
safety, and they have engaged fully and 
constructively throughout the courts reform 
debate, all the way back to Lord Gill’s original 
review. They have shown willingness to support 
change; they have also expressed legitimate 
concerns to which we in the Scottish Government 
have listened. 

The trade unions are also very worried about 
section 69 of the Enterprise and Regulatory 
Reform Act 2013. They see the dangers in a 
system in which the cost-recovery regime—
perhaps unintentionally—stacks the deck in favour 
of those with the deepest pockets. If the Scottish 
Government had the power, we would reverse 
section 69 tomorrow. We lost that opportunity in 
the referendum, but perhaps powers over health 
and safety will be given to this Parliament as part 
of the promised package of new powers. If that 
happens, we will act. 

In the meantime, we will use the powers that we 
have to ameliorate the worst consequences of 
section 69. Therefore, we supported John Finnie’s 
stage 2 amendments to allow, where appropriate, 
health and safety cases of any financial value to 
be heard by the specialist personal injury court, 
and to put Sheriff Principal Taylor’s 
recommendation on sanction for counsel on a 
statutory footing. That test will ensure those who 
require counsel will have access to it, while 
leaving the decision whether that is applicable to 
the person best placed to decide—the sheriff.  

It will be for each sheriff to determine if one or 
more aspect of the Taylor test for sanction is met. 
However, it would seem to me to be self-evident 
that, for at least the next few years until the courts 
have had the chance to properly set the 
parameters of the law in light of section 69, the 
sanction test is likely to be met in the majority of 
work-related personal injury cases. Included in the 
test is that sheriffs must have regard to the 
equality of representation of the parties. That will 
ensure that counsel is available to parties when 
appropriate. 

Scotland is—rightly—proud of the considerable 
skills and expertise of its independent referral bar. 
I agree with the learned dean that the bar exists  
“to represent those who need skilled representation 
wherever and whenever they need it.”  

I do not see that in any way diminished by the bill’s 
measures. I agree with the Lord President, who 
said: 

“the opportunity should still exist for the specialist bar to 
work in the sheriff courts because some significant litigation 
will be taking place there. It would be helpful and in 
everyone’s interests if members of the Faculty were given 
proper opportunities to appear in significant sheriff court 
actions. I would greatly regret it if they didn’t.”  

He also said: 
“In my view, owing to the excellence of our independent 

bar, the Faculty of Advocates will survive these reforms and 
continue to co-exist with its solicitor colleagues, each 
complementing the other’s services and skills and 
maintaining a high standard of advocacy in all of the 
courts.”  

The bill will ensure that litigants can access 
representation by counsel when they need it. 
However, sanction for counsel is not the only 
factor in the important equality of arms issue. 
Another issue is the procedures used in low-value 
personal injury cases.  

I have said in the past—I will repeat it now—that 
a small claims type procedure with very limited 
cost recovery is no place for personal injury cases. 
There must be fair cost recovery in personal injury 
cases of any value. I do not see how that could be 
achieved by a fixed-cost regime. Therefore, I 
agreed with the Lord President when he 
recommended a separate table of fees for 
personal injury cases raised under simple 
procedure. That, along with other issues relating to 
the costs and funding of litigation, will be 
progressed by the Scottish Civil Justice Council in 
responding to Sheriff Principal Taylor’s 
recommendations on that issue. 

In response to concerns that the test for transfer 
of complex cases to the higher courts was too 
strict, we lodged further amendments at stage 2 to 
ensure that that is not the case. That will ensure 
that those complex and challenging cases that 
require the attention of Scotland’s top civil court 
are able to be heard there, irrespective of the 
value. 

As we have discussed in relation to 
amendments tabled by Elaine Murray and Graeme 
Pearson on ensuring that provision has been 
made for staffing and resources in terms of the 
new courts established by the bill, those matters 
are fully catered for. 

Lord Gill, Sheriff Principal Stephen and Mr 
McQueen all emphasised in their evidence to the 
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committee that the sheriff court system will be able 
to cope. The Lord President said: 

“I am absolutely certain that the capacity exists in the 
sheriff courts to absorb all of the business”.—[Official 
Report, Justice Committee, 22 April 2014; c 4541.] 

A deluge of cases will not descend on the sheriff 
courts. That will not happen, as Sheriff Principal 
Stephen pointed out to the committee. The 
exclusive competence will not be raised until the 
personal injury court is ready to receive cases, as 
the Scottish Court Service’s chief executive, Eric 
McQueen, told the committee. Existing cases will 
not suddenly be transferred from the Court of 
Session to the personal injury court; rather, the 
number of cases will gradually build. 

Existing personal injury cases in the Court of 
Session will see out their lives there. People will 
be able to raise new personal injury cases in the 
most appropriate court, whether that is the 
personal injury court, their local sheriff court or—
for cases whose value is more than £100,000—
the Court of Session. At an exclusive competence 
of £100,000, we expect only a 3 per cent rise in 
the number of civil cases that are raised in local 
sheriff courts, and we expect the majority to be 
raised in the new personal injury court. 

The Judiciary and Courts (Scotland) Act 2008 
compels the Scottish Court Service to prepare and 
publish a report on the carrying out of its functions 
each year, which is sent to the Scottish ministers 
and laid before Parliament. 

The bill’s passage is an important milestone in 
the court reform journey. We will take that journey 
together with our justice partners to ensure that 
our court system is fit for purpose in the 21st 
century. I look forward to hearing members’ views 
on the bill. 

I move, 
That the Parliament agrees that the Courts Reform 

(Scotland) Bill be passed. 

17:06 
Elaine Murray (Dumfriesshire) (Lab): On 

Radio Scotland this morning, the bill was 
described as an important reform of the civil 
justice system, which it is.  

The bill has had a long gestation period. In 
2007, my good friend Cathy Jamieson, as the then 
Minister for Justice, invited Lord Gill to review the 
civil courts, following the publication of a document 
on civil courts reform by the civil justice advisory 
group. She asked him to review the provision of 
civil justice by the courts and to have regard to the 
cost of litigation, the role of mediation in dispute 
resolution, the development of modern methods of 
communication and case management, the 
specialisation of courts and procedures, and the 

relationship between the civil and criminal courts. 
Lord Gill’s final report was presented in October 
2009. Five years later, we are at the final stage of 
the bill’s passage. 

Labour does not disagree that the civil courts 
system requires reform and modernisation or that 
the cost of litigation is an important issue for 
parties and the public purse. We welcome the 
introduction of simple procedure, which we 
understand will be less confrontational and will 
involve negotiation, mediation and dispute 
resolution. We also welcome the appointment of 
specialist sheriffs and the formation of the 
specialist personal injury court, although we had 
reservations about the exclusive competence 
level. 

Our concern has been that the reforms should 
not be motivated by cost cutting to the extent of 
being to the court user’s detriment. When 
individuals take on wealthy and powerful 
organisations, as with personal injury claims, we 
want to ensure that the legal representation that is 
provided to claimants can match that which 
defenders can buy. We were also concerned that 
the measures should not place additional 
pressures on the sheriff courts, which we—and, I 
am sure, all of us—have been told are 
overburdened. 

We therefore welcomed a number of stage 2 
amendments. For example, John Finnie’s 
amendment to ensure that certain personal injury 
cases below £5,000 could still be raised in the 
specialist personal injury court addressed 
concerns about cases that are of low financial 
value but which are complex and of considerable 
interest to those who bring them. John Finnie’s 
amendment on sanction for counsel, which put 
Sheriff Principal Taylor’s test on equality of arms in 
the bill, was a considerable improvement on the 
bill as it stood previously. 

The amended bill now enables the sheriff court 
and the sheriff appeal court to sanction the 
employment of counsel when cases are difficult or 
complex and to prevent any party from gaining an 
unfair advantage, such as when a company that is 
defending a claim can afford to employ an 
advocate or Queen’s counsel, while the claimant 
cannot afford that. 

We would have liked to go further. Graeme 
Pearson’s amendment 17 today would have 
introduced a presumption of sanction for counsel 
when someone had died as a result of a personal 
injury, in all work-related personal injury cases and 
in personal injury cases when the damages that 
were claimed exceeded £20,000. Under the 
amendment, a sheriff could have directed that that 
was inappropriate in certain cases, so there was a 
safeguard.  
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Despite the fact that that amendment and, 
indeed, Alison McInnes’s proposed 
amendments—for which we had considerable 
sympathy; it was only the fact that they competed 
with our amendments that prevented us from 
supporting them—were not passed, the 
amendments to the bill at stage 2 addressed the 
significant concerns that were expressed by a 
range of stakeholders, including the Association of 
Personal Injury Lawyers and the Scottish Trades 
Union Congress. 

The exclusive competence limit was reduced at 
stage 2 from £150,000 to £100,000 on an 
amendment from Sandra White. That was a 
considerable reduction, which we welcomed. The 
revised financial memorandum suggests that that 
would apply to 70 per cent of personal injury 
cases, which would transfer from the Court of 
Session to the sheriff court, rather than to 80 per 
cent of such cases, as was originally envisaged. 
However, the figure of 80 per cent was hotly 
disputed by APIL and by the Faculty of Advocates 
at stage 1. APIL in fact envisaged that 96 per cent 
of cases would have transferred at the original 
level. It remains to be seen whether that 70 per 
cent estimate is correct and is borne out in 
practice. 

Some committee members, myself included, 
argued for limits of £30,000 and £50,000, which 
would have been similar to the limits in other parts 
of the United Kingdom, although England and 
Wales have recently increased levels to £100,000 
for non-personal injury cases. I considered 
resubmitting an amendment on a lower privative 
level. However, apart from the fact that it would 
have been unlikely to succeed, the amendment on 
sanction for counsel helps to address some of the 
initial concerns, particularly in light of the 
amendments from Graeme Pearson and Alison 
McInnes, which unfortunately were not successful. 

We also welcomed the clarification by 
amendment that the exclusive competence limit 
applies to the aggregate value of the claim where 
more than one order is sought. 

The committee supported ministerial 
amendments to sections 88 and 89 on the remit of 
cases between courts. Those amendments are 
also an improvement. A sheriff may request that a 
case below the limit of exclusive competence be 
remitted to the Court of Session if that sheriff feels 
that the importance or the difficulty of the case 
makes that appropriate. The test of exceptional 
circumstances, which Lord Gill himself felt was too 
high in the original form of the bill, was also 
removed. An additional amendment enables a 
decision by a sheriff not to remit a case to the 
Court of Session to be appealed to the sheriff 
appeal court. Those amendments were all 
welcomed. 

As I stated during discussion of my 
amendments on behalf of Clydeside Action on 
Asbestos, that organisation was not reassured by 
Sheriff Principal Taylor’s statements that cases of 
sufficient complexity would be remitted to the 
Court of Session. I am not sure what was 
discussed in the regular meetings that the cabinet 
secretary promised he was having with Clydeside 
Action on Asbestos, but it was clearly insufficient 
to meet its requests. Therefore, it was 
disappointing that Parliament was not willing to 
give sufferers from asbestos-related diseases and 
their families the reassurance that they sought on 
how they will be supported through the courts 
system. We witnessed that disappointment when 
the members of CAA left the public gallery today. 
They had hoped that Parliament would continue to 
support them in the way that Parliament has 
supported them in the past, and I know that they 
were extremely disappointed. 

During the stage 1 debate, I stated that Labour 
would support the bill at stage 1 but wished to see 
it amended. It has been amended, although not to 
the extent that we might have wished. In summing 
up, I will return to some of our remaining concerns. 

As most of the major concerns that were raised 
with us when the bill was introduced have been 
addressed to a significant extent, we will support 
the passage of the bill, in recognition that reform 
and modernisation of the courts system is 
necessary. However, I repeat that it is also very 
important that the resourcing of the reforms is 
scrutinised and that, as we are not able to do that 
through my proposed amendments, I hope that we 
will find other ways of scrutinising how the reforms 
are resourced as they take effect in future years. 

17:14 
Margaret Mitchell (Central Scotland) (Con): I 

welcome the stage 3 debate on the Courts Reform 
(Scotland) Bill and I thank the Justice Committee 
clerks for their hard work and the convener, fellow 
committee members and respondents for their 
contributions. 

It is imperative that the Scottish Parliament 
seeks to improve not just the quality of justice but, 
crucially, access to justice. That view formed the 
foundations of the comprehensive Scottish civil 
courts review. As the cabinet secretary stated, 
alarmingly, the review concluded that Scottish civil 
courts are “failing to deliver justice” because of a 
system that is “slow, inefficient and expensive.” It 
is clear that that is an entirely unacceptable 
situation for the people of Scotland, not least 
because justice delayed is justice denied. The 
Scottish Conservatives have therefore supported 
the bill in principle, as it will put in place long-
overdue reforms to Scotland’s courts. However, 
without doubt, there are areas of concern and 
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provisions that I argue should have been 
implemented to strengthen and improve the 
legislation. 

For example, as I have already stated, 
increasing the public’s access to justice is of 
paramount importance, yet in relation to judicial 
review it remains unclear whether that particular 
criterion has been fulfilled. It is far from evident 
that a three-month time limit and the real prospect 
of success test will increase access to justice for 
the public. Amendments in my name sought to 
clarify the test, which could, not unreasonably, be 
perceived as subjective. Amendments that were 
lodged by Alison McInnes would have suitably 
extended the time limits to ensure that community 
groups in particular had sufficient time to organise 
themselves, marshal their arguments and secure 
the necessary funding. It is a matter of great regret 
that those amendments, together with those that 
Elaine Murray lodged on the issue, were voted 
down. 

Furthermore, ensuring that sufficient summary 
sheriffs are in place will be key to the success of 
the legislation. Any piecemeal introduction of 
summary sheriffs by the Government would put 
that success in jeopardy. That is especially the 
case given the detrimental impact of court 
closures on the efficient delivery of justice. As 
recent figures confirm, those court closures are 
already adversely affecting the time that it takes to 
resolve cases. In June this year, only 63 per cent 
of sheriff and justice of the peace cases were 
resolved from caution to verdict within the target 
26 weeks, which compares with 74 per cent in 
September 2013. Between 2009 and 2014, the 
number of sheriff court cases that were seen 
within the target 26 weeks fell from 75.7 to 70.9 
per cent, which is a five-year low. That comes 
despite a 14 per cent fall in the number of cases 
heard over the same period. 

The full impact of the court closures remains to 
be seen but, at a time of declining court capacity, it 
is not in doubt that the bill will further stretch sheriff 
courts, which already face the prospect of losing 
nearly 2,000 sitting days. Worse still is the fact that 
Crown Office and Procurator Fiscal Service staff, 
victims and witnesses and innocent people who 
have a case hanging over them are the ones who 
will suffer further. 

The creation of a sheriff appeal court is a 
sensible provision. However, because the bill 
differs considerably from the Gill review’s original 
proposals, the issue was rightly the subject of 
much debate at stage 2. The sheriff appeal court 
is central to many of the reforms in the bill and its 
successful implementation is vital to the success 
of court reform more generally. However, Lord 
Gill’s concern that it is 

“inappropriate for an appellate court to consist of members 
of the same level of the judicial hierarchy as those from 
whom an appeal is marked” 

remains, because an amendment to address the 
issue was unsuccessful. 

Court reform is needed and welcome, but the 
Scottish Government must not conflate the 
opportunity for change with an opportunity to cut 
costs. It is therefore entirely right that we keep a 
watching brief on the provisions to ensure that 
they increase the efficiency of our courts and 
genuinely increase access to justice for the public. 

The Deputy Presiding Officer: We move to the 
open debate, with speeches of four minutes, 
please. 

17:19 
Christine Grahame (Midlothian South, 

Tweeddale and Lauderdale) (SNP): I thank 
Margaret Mitchell for thanking committee 
members and me. I am not being frivolous, but I 
also thank the witnesses, who give up their time to 
give evidence to committees so often. 

My goodness, it seems a long time since we 
started on the bill. I say to Elaine Murray that we 
do not need reports to the Parliament to tell us 
whether legislation is working, because we can 
have post-legislative scrutiny. We did that today 
with the Protection of Children and Prevention of 
Sexual Offences (Scotland) Act 2005 on 
grooming. Of course, it is always open to 
Opposition parties to lodge motions in the 
Parliament to hold the Government to account. 

I join others in welcoming the bill, which 
modernises the civil court system—in which I used 
to practise many moons ago—following, in the 
main, Lord Gill’s review but excluding the review of 
the children’s hearings system, which is dealt with 
elsewhere. 

One must remember the flexibility of the civil 
court process in Scotland. Let us take, for 
example, raising the privative limit from £5,000 to 
£100,000 in the sheriff court—bearing in mind that 
that figure is the claim and not necessarily where 
we end up at the end of a proof or in settlement. It 
is always open to seek a remit to a higher court, 
such as the Court of Session. It is open to the 
sheriff to decide to remit a case, regardless of 
whether he feels that it is of great complexity in 
law or in fact, or one of the parties to an action can 
remit it. Therefore, the limits are not set in stone. 

The provision for a specialist personal injury 
sheriff court is to be welcomed, but litigants have 
the option of having the case dealt with in their 
local sheriff court or a specialist sheriff court, 
presumably on legal advice. 
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I very much welcome the introduction of 
summary sheriffs. I was often involved in cases 
way back in which the sheriff’s time was pretty 
much wasted with the level of case with which he 
or she was dealing, which could have been dealt 
with in a different manner. Without saying that 
there is a top-level sheriff and a lower-level sheriff, 
we could certainly use shrieval time to better 
effect, particularly if we are going to pare off some 
sheriffs to become specialists in areas of law, 
which is also to be welcomed. 

On the allocation of cases, I say to Margaret 
Mitchell and others that it is for the sheriff principal 
to examine a case in the early stages and decide 
whether it should go to the court to which, on 
paper, it seems that it should go. It may have to go 
elsewhere or to a sheriff rather than a summary 
sheriff. 

I certainly welcome equality of arms in the 
sanction for counsel. In my early, youthful days as 
a mature student graduating to be a practitioner, I 
was horrified to find an advocate on the other side, 
complete with wig and a whole lot of books in front 
of him. Usually, they were just props; he did not 
even look at the books, but it looked as if he was 
going to use them all and it terrified me in those 
early days. I felt that the client would be asking 
why they had me and not somebody else wearing 
a wig. 

Equality of arms is terribly important, but it 
cannot be based on the importance of the case to 
the client. Every client’s case is important to them. 
That is why they are standing in court. That is why 
they have pushed it that far. 

I welcome the simple procedure and the £5,000 
limit. I welcome the fact that there will be 
intervention by the sheriff in such cases to move 
them along where necessary. Again, if a case 
proves to be complex, it can be remitted to a 
higher court. 

I will quickly say something about asbestosis 
cases. Members should not misunderstand the 
fact that I, among others, was not prepared to 
make them a special case in a special court. I was 
extremely sympathetic but, when we are making 
laws, we must consider the principle that is being 
applied. That principle must be applied across as 
far as we can see. Worthy though those cases 
were, I was concerned that, if we made a special 
case for them and something else came along that 
also ought to be in a special category, we would 
have to create that. Where would we end? We get 
into all kinds of difficulties of judgment. 

Therefore, I regret it but, working on principle, it 
is important that we put cases on the same basis. 
Indeed, many asbestosis cases will be remitted to 
the Court of Session if complexity provides for 
that. 

17:24 
Malcolm Chisholm (Edinburgh Northern and 

Leith) (Lab): I am obviously not as well informed 
as other speakers, who all seem to be either 
ministers or members of the Justice Committee. I 
first became interested in the bill as a member of 
the Finance Committee when it studied the 
financial memorandum. Subsequently, I listened to 
the concerns of those who have been affected by 
workplace accidents and diseases. Therefore, like 
Elaine Murray, I certainly support the need for 
reform to the civil courts. 

I am grateful that my former colleague Cathy 
Jamieson commissioned the review some seven 
years ago. My conclusion, however, is that, in 
some respects, reform has gone too far and that, 
in other respects, it is financially problematic. 

Access to justice has been a theme of two or 
three debates this afternoon. I spoke in a couple of 
them, and I do not want to repeat the detail of 
what I said. However, I will say that I am still 
concerned in particular about those who have 
been affected by workplace accidents and 
diseases. It is unfortunate that they have not been 
granted automatic right to counsel, and it is 
particularly regrettable that those who have been 
affected by asbestos have not been given the right 
to have their cases heard in the Court of Session. 
Those cases are usually very complex, and it 
might be that most of them end up in the Court of 
Session, but I think that it would have been better 
to state that this Parliament regards those affected 
by asbestos as comprising a special case. It is 
regrettable that we did not do so today. 

In general, as the cabinet secretary said in his 
speech, because of section 69 of the UK 
Parliament Enterprise and Regulatory Reform Act 
2013, the scales of justice have been tipped 
against those affected by workplace accidents and 
diseases. However, the least that we could have 
done would have been to take every action 
possible to redress the balance in favour of those 
victims. 

Having said that, some welcome changes were 
made at stage 2, which made the bill better than it 
was when it was introduced. 

On the financial memorandum, I spoke in the 
debate in favour of Elaine Murray’s sunrise clause, 
which I think would have been the best way in 
which to deal with the financial problems. I still 
think that no satisfactory answer has been given to 
the question of the loss of fee income. We can 
debate whether 70 or 80 per cent of cases are 
being transferred, but the figure of £1 million lost in 
fee income is generally accepted. 

As I said earlier, the legal aid savings are 
doubtful, and there is the issue of the increased 
workload. We are already hearing that it is taking 
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longer to process cases in sheriff courts, partly 
because of sheriff court closures. Clearly, there 
will be an increased workload as a consequence, 
and it is not obvious how that will be managed. Of 
course, there will be the specialist court, but will 
two sheriffs be able to cope with all the work of 
that court, or will other sheriffs have to be 
deployed as well? 

Earlier, we heard that only £10,000 had been 
set aside for the information technology systems. 
We were told that other money would be used for 
that. However, I would like to know when the 
systems are to be in place. I have been told 
autumn 2016. I would like that to be confirmed or 
otherwise in the minister’s summing-up speech. 

On the issue of access to justice in relation to 
environmental matters, the Justice Committee 
recognised the differences between the Aarhus 
convention and the scope of judicial review in 
Scots law. One way of alleviating the decision 
would have been to extend the time for appeal. 
That was rejected by the Government. The best 
solution is the introduction of an environmental 
tribunal. I am told that that was in the Scottish 
National Party’s 2011 election manifesto, so I 
would be interested to know when the tribunal will 
be set up. 

17:28 
Alison McInnes (North East Scotland) (LD): I 

thank the members of the legislation team for 
supporting me in drafting amendments. I also 
thank the Justice Committee clerks, as ever, and 
those who took time to give evidence to the 
committee. 

Working in conjunction with the Scottish Civil 
Justice Council’s modernisation programme, the 
bill will enable our court structures to undergo 
significant reform. Noteworthy innovations include 
the creation of the Sheriff appeal court, summary 
sheriffs and specialist sheriff courts with Scotland-
wide jurisdiction. 

It was welcome that we were able to make 
progress on issues including revising the tests on 
remitting cases to the Court of Session, and the 
inclusion of the Taylor test for granting counsel. 
However, as I said earlier, I remain concerned 
that, although the Taylor test is a step forward, the 
ability of parties to be represented by skilled 
counsel will still be unreasonably restricted. I am 
therefore disappointed that my amendments 69 to 
72 were not agreed to today. 

I would like to offer the Minister for Community 
Safety and Legal Affairs the thanks of my 
colleagues Liam McArthur and Tavish Scott, who 
are away on parliamentary business. They 
welcome her assurances that the gradual abolition 
of honorary sheriffs will take place in rural and 

island communities only if the alternatives have 
been shown to meet the needs of those 
communities. We are grateful for that reassurance. 

In the short time that I have remaining, I would 
like to remind members about some of the 
problems that we encountered during the passage 
of the bill with unsubstantiated and inconsistent 
proposals. 

The bill provided an opportunity to ensure that 
disputes are heard at the most appropriate level; 
the increase in the privative jurisdiction of the 
sheriff court was the most significant change in 
that respect. However, there was a dearth of 
evidence to inform our consideration of the correct 
limit. With the little information that we were given, 
it was 
“unclear how robust the data in question is and the degree 
to which it can be considered as a representative or reliable 
sample of cases”. 

Those are not my words but those of the Scottish 
Parliament’s independent information centre. We 
considered alternative privative jurisdictions and 
whether the limit should be £30,000, say, or 
£50,000, but without more information, the 
committee was forced to take a stab in the dark in 
setting it at £100,000. That is not good enough 
and it remains to be seen whether a 1,900 per 
cent increase will erode access to justice. 

On judicial review, I am disappointed that the 
time period allowed for applications has remained 
at three months. That will increase the probability 
of it being needlessly restrictive, and it will unduly 
erode access to justice, especially for community 
groups. 

Under this SNP Government, sheriff courts in 13 
towns across Scotland have closed in the past 
year, including those in Stonehaven and Arbroath 
in my North East Scotland region, and four more 
will follow in January 2015. Those closures appear 
to be incompatible with the transfer of business 
that the bill will generate. Aberdeen has already 
received an influx of business from Stonehaven 
and is already running close to capacity. Can it 
cope with more? We have been given scant 
assurances. I worry, because the cabinet 
secretary has already confirmed to Parliament that 
the average time that is taken for the conclusion of 
summary criminal cases in the sheriff court 
increased from 139 days in September 2013 to 
157 days in June 2014. 

Parliament was given the opportunity today by 
Elaine Murray to receive regular feedback and be 
assured that the system could manage before key 
sections of the bill are implemented. I am really 
disappointed that her proposals were rejected. 

Finally, it is worth recalling that at the conclusion 
of stage 1, members unanimously agreed to the 
general principles of the bill. However, the main 
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Opposition parties took the rare step of rejecting 
the financial memorandum amid concerns about 
its accuracy. I urge ministers to ensure in the 
future that they develop more coherent and 
properly evidenced and costed legislation before 
presenting it to Parliament. 

Nonetheless, Scottish Liberal Democrats 
broadly believe that the package of reforms will 
better equip our courts to deal with the demands 
that are placed on them, and that they will improve 
the experience of service users. We will support 
the bill today on that basis. 

17:32 
Sandra White (Glasgow Kelvin) (SNP): I join 

others in thanking my fellow committee members, 
the clerks and the many organisations and 
individuals who gave evidence. I also thank the 
cabinet secretary, the minister and the Scottish 
Government for listening to a number of concerns 
that were raised and for accepting a number of 
amendments, including my own, which was 
agreed to by the committee. 

There is no doubt that reform of the Scottish 
Court Service is long overdue. As Elaine Murray 
said, it was first looked at by the Labour Minister 
for Justice Cathy Jamieson in 2007 who declared: 

“The review will have a clear remit to produce 
recommendations for change to ensure that the civil justice 
system deals with cases justly, within a reasonable time 
and”— 

most important— 
“at a reasonable cost.” 

I make that point because Elaine Murray and 
others raised the issue of cost. 

Lord Gill said at the committee at stage 1: 
“From the work that has been done by the Scottish Court 

Service and the Scottish Civil Justice Council, I am 
absolutely satisfied that the reforms can be adequately 
funded. They are part of the long-term planning of the 
Scottish Court Service.”—[Official Report, Justice 
Committee, 22 April 2014; c 4536.]  

I hope that that will allay some of the fears that 
Elaine Murray and others have raised throughout 
the debate.  

I, along with my colleagues Gil Paterson, Bill 
Kidd and Stuart McMillan, as well as many other 
members, have worked alongside Clydeside 
Action on Asbestos for many years, so I am sorry 
that the group is not in the gallery to listen to the 
debate. However, I thank Clydeside Action on 
Asbestos very much for the work that it has carried 
out, and for its sheer tenacity. If it was not for that 
group, I doubt very much whether we would be 
where we are just now. 

I want to highlight some of the issues that have 
been raised. The committee itself—not just 
individual members of it—was not persuaded to 
adopt asbestosis as a particular criterion or a 
special case. It has been said time and again that 
all cases that merit counsel will continue to benefit 
from the expertise of counsel. They are not just my 
words; they are others’ words, as well. Sheriff 
Principal Taylor said: 

“a complex asbestosis case will probably be remitted to 
the Court of Session. However, even if it were to remain in 
the sheriff court, it would almost certainly merit sanction for 
counsel.”—[Official Report, Justice Committee, 22 April 
2014; c 4527.] 

That was said over and over again in evidence, 
and I thought that people from Clydeside Action on 
Asbestos had accepted the fact that Sheriff 
Principal Taylor, the cabinet secretary and learned 
friends from the judiciary had said that asbestosis 
cases would get counsel—indeed, they did not 
think at all that such cases would not get counsel. 
My memory is that the people from Clydeside 
Action on Asbestos who came to the committee 
took that on board, but that seems to have 
changed. 

I will go back to speak to Clydeside Action on 
Asbestos. I do not need to go into the number of 
issues that it has raised and which the Scottish 
Government has looked at in terms of legislation—
the cabinet secretary talked about them in his 
opening remarks, which people will be able to 
read. We have done as much as possible. I thank 
Clydeside Action on Asbestos, which has worked 
so diligently alongside MSPs from all political 
parties and the Government. 

The changes that are being introduced by the 
bill, including those regarding sheriffs principal, 
should be accepted. They are very good and will 
make a vast improvement to what we have. 

17:36 
John Finnie (Highlands and Islands) (Ind): 

Civil law is very important in the lives of our 
citizens, because it deals with their rights and 
obligations. I will echo the cabinet secretary, who 
quoted Lord Gill, who said that the present system 
was “slow, inefficient and expensive.” It was for 
those reasons that Lord Gill looked at its structure 
and functions. 

On a local level, I was concerned by the issue 
that my colleague Alison McInnes picked up about 
temporary sheriffs and the wording that was used 
in that respect. I do not expect that there will be 
many changes. The policy memorandum talked 
about things being “envisaged” and used the 
phrase “seems doubtful”, so it is important that we 
keep a watching brief on how our remoter areas 
are affected. 
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The intention to have maximum flexibility in 
deployment is terribly important, and picks up the 
Justice Committee convener’s point about 
directing cases to the most appropriate person to 
deliberate over them. 

There are issues around part-time sheriffs, the 
number of whom will decrease over time. I 
recently met a part-time sheriff who had been very 
casually dressed, but had robed up for an 
emergency sitting. Clearly there is a need for part-
time sheriffs. 

Throughout the evidence taking we heard 
competing views about what is important and 
special. I have to say that I think that every case is 
important. 

Some of the terminology has inadvertently 
offended people. When we talked about summary 
and simple procedures, supporters of domestic 
violence victims saw that—quite wrongly—as a 
downgrading. I am a keen supporter of domestic 
violence courts, which I would like to see being 
extended. 

I am also a strong supporter of alternative 
dispute resolution, although we heard from 
domestic violence groups that it is inappropriate 
for domestic violence cases. 

There was much discussion of exclusive 
competence which, following agreement to an 
amendment from Sandra White, will rise from 
£5,000 to £100,000. Although some people have 
criticised that, I think that it shows the worth of 
scrutiny of the bill. 

There has been widespread support for the 
proposal regarding personal injury courts. The 
cabinet secretary alluded to the attack on health 
and safety for workers and workplaces that the UK 
Government made, and the steps that have been 
put in the bill to ameliorate that. I would certainly 
support the removal of section 69 of the Enterprise 
and Regulatory Reform Act 2013, if we get the 
opportunity. The role of trade unions in respect of 
the role of personal injury courts has been vital 
and they watched very closely how the committee 
responded to it. I hope that they appreciate that 
we consider their role to be very important and 
that we have responded positively with 
amendments. Workplace incidents are inherently 
complex because of the nature not only of the 
specific case but of the relationships that exist in 
that environment. 

The changes in the bill will create a vibrancy 
throughout the system, as all changes do. With 
those changes will come new challenges, and the 
real test will be whether the citizen is properly 
served by the civil justice system. Only time will 
tell, and I am sure that we will maintain a watching 
brief in that respect. 

I see that Malcolm Chisholm is back in the 
chamber, so I will pick up on a point that he made. 
I refer him to paragraph 38 of the Justice 
Committee’s stage 1 report, in which we said: 

“The Committee is sympathetic to calls for the 
introduction of an environmental tribunal for Scotland.” 

Like Malcolm Chisholm, I hope that the Scottish 
Government will pick up on that. 

17:40 
Margaret Mitchell: We have had a good 

debate. The Courts Reform (Scotland) Bill’s 
provisions represent a radical departure from the 
status quo, and many members have voiced 
concerns about some aspects of the legislation. In 
particular, the absence of empirical evidence to 
inform certain basic provisions, including the 
threshold for transferring cases from the Court of 
Session to the sheriff court, has been less than 
satisfactory. There is no doubt that the threshold 
at which those transfers should be pitched has 
been keenly debated, and that the threshold level 
has potentially far-reaching consequences for 
ensuring equality of representation for court users 
who are involved in litigation. 

At present, counsel can be instructed and 
automatically granted in the Court of Session, 
which is not the case in the sheriff court. Although 
the ability to refer complex cases that are below 
the £100,000 threshold to the Court of Session is 
provided for in the bill, it is nonetheless important 
that we keep a watchful eye on the important issue 
of equality of arms and the associated costs of 
litigation. The Taylor review’s provision on 
expenses goes some way towards tackling that 
issue, and it is true to say that the bill lays the 
foundation for Sheriff Principal Taylor’s 
recommendations, which in large part address the 
impact of litigation expenses on access to justice. 
The recommendation on damages-based 
agreements may encourage solicitors and solicitor 
advocates in the sheriff court to take on the 
financially riskier cases of people who do not 
qualify for legal aid but who, equally, cannot 
privately fund litigation. 

In so doing, the recommendation seeks to 
ensure that access to legal representation is more 
widely available. In addition, the recommendation 
on qualified one-way costs shifting seeks to 
ensure that no one should be deterred from 
litigation through fear of bankruptcy, which is 
arguably an injustice in itself. 

In short, the Taylor review serves as a reminder 
that the delivery of justice is predicated on a 
number of interrelated elements, and not just on 
courts reform. Those two measures provide an 
important remedy for litigants who do not pursue 
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genuine cases because of the fear of, and the 
uncertainties surrounding, potential costs. 

It is understood that the Government intends to 
implement the recommendations incrementally. 
However, some of the recommendations go some 
way towards creating a fairer and more accessible 
justice system, and as such I urge the cabinet 
secretary to implement them as expediently as 
possible. 

I end on a cautionary note. With court closures 
still under way, and with so many unknowns, 
proactive and diligent scrutiny must be maintained 
on how the bill’s provisions are working in practice. 
Court closures were decided on without consulting 
Parliament and, although there is now a 
commitment to involve members in the decisions, 
that lack of consultation is an unhappy precedent 
that should not be repeated. 

Perhaps the cabinet secretary can, in his closing 
remarks, further clarify how the Government 
intends to increase the burden of cases being 
heard in the sheriff courts while simultaneously 
advocating a policy of court closures. 

17:44 
Elaine Murray: I, too, start by thanking the 

clerks and the witnesses. I particularly thank 
witnesses who took the trouble with people such 
as me, who do not have a background in the 
justice system, to illustrate things to us and to take 
us to courts to ensure that we understood the 
issues that we were discussing. 

In my opening speech, I rehearsed some of the 
changes that were made to the bill at stage 2 to 
address stakeholders’ concerns. Like others, 
however, I repeat that we still have concerns—not 
so much just about the wording of the bill or the 
principles behind it, but in particular about whether 
there is sufficient capacity to adequately resource 
the changes that it will bring into effect. 

As I said, there was significant disagreement 
about the number of cases that will be transferred 
from the Court of Session to the sheriff court. I 
mentioned the difference between the 
Government’s estimate and the estimates of 
organisations such as the Association of Personal 
Injury Lawyers. We will see who is right. We do 
not know at the moment. If the Association of 
Personal Injury Lawyers turns out to be right, we 
will have to ask what will be done to address the 
situation. 

Malcolm Chisholm mentioned the potential loss 
to the Scottish Court Service of £1 million of fee 
income. If that comes to pass, issues will also 
have to be addressed there. 

Alison McInnes made points about the transfer 
of cases between the courts. There is to be one 

specialist personal injury court sitting in Edinburgh, 
although there may well be specialist personal 
injury sheriffs available at other courts. The 
Government’s figures state that the average 
annual number of personal injury cases initiated in 
the Court of Session over the past three years was 
1,855. If 70 per cent of those are going to change, 
it is anticipated that, when the bill is fully 
implemented, 1,300 personal injury cases a year 
will transfer to the sheriff court. 

I do not think that that includes cases that are 
below the exclusive competence but are remitted 
to the Court of Session because of complexity or 
the need for equality of arms, so the figure might 
be lower than that, and admittedly many cases will 
settle before coming to court, as they do in relation 
to the Court of Session. However, there could be 
25 personal injury cases coming in to the new 
specialist personal injury court each week, and at 
first that court will have only two specialist sheriffs. 
That raises concerns as to how cases are to be 
handled. 

The Government’s figures also suggest that at 
least 227 other cases—commercial, family and 
ordinary—could be transferred to the sheriff court. 
Mr MacAskill’s letter in which he describes 
amendments to the financial memorandum in the 
light of the stage 2 changes suggests that that 
figure is an underestimate. We were told that 27 
per cent of commercial cases and 25 per cent of 
ordinary cases had been recorded as having no 
value, but actually have a “sum in the 
alternative”—I have absolutely no idea what that 
might be—which suggests that a portion of those 
cases will also transfer. 

People say that there will not be a tsunami of 
cases, but it looks as if there is potential for a fair 
number of cases to come through. 

The other side is that the Court of Session 
stands to lose 42 per cent of its business, which 
suggests that it could be rather underemployed. I 
do not know a lot about judges, but I imagine that 
they have contracts and are still entitled to be 
paid, so I question what the efficiency savings will 
be. The Government believes that 85 per cent of 
commercial cases in the Scottish courts system 
will remain with the Court of Session and it hopes 
that additional commercial cases will be attracted 
to the Scottish system, but I have not seen any 
evidence for its optimism on that issue. 

Malcolm Chisholm made another important 
point about the Aarhus convention and the need 
for the introduction of environmental tribunals. 
That was mentioned when we discussed the 
Tribunals (Scotland) Bill. At that time, we were 
informed that the Minister for Environment and 
Climate Change had advised the Rural Affairs, 
Climate Change and Environment Committee that 
he intended to bring in legislation on an 

1337



119  7 OCTOBER 2014  120 
 

 

environmental tribunal, but things have gone quiet 
since then. I repeat the question that Malcolm 
Chisholm posed in his speech. When is that going 
to happen? It appeared to be a manifesto 
commitment by the Government and we have had 
a minister saying that he intends to do it, yet we 
have less than two years of the current session of 
Parliament remaining. Perhaps, when we are 
eventually told about the legislative programme for 
this year, we will find that there is to be an 
environmental tribunal. One can maybe hope so. 

As far as the burdens on sheriff courts are 
concerned, we have heard many reassurances 
from the Lord President, the Scottish Court 
Service, the sheriffs principal and the Scottish 
Government that everything is going to be fine on 
the night—that the resources will be in place and 
the volume of build-up will be gradual. We all hope 
that that is true. I am sure that they hope that it is 
true and that they intend that it will be so, but we 
also hear from our constituents about congestion 
in the courts. 

We hear about people turning up at court only to 
be turned away because no sheriff is available to 
hear their case. We hear about family law cases, 
which involve the care of children, being dragged 
out because of a lack of capacity in the courts. 

We also know that the process of closing sheriff 
courts has not been completed. We have been 
told of delays in that regard. I mentioned the 
recent report about Dumfries sheriff court, and we 
know about problems at Hamilton. Phase 3 of the 
programme, which includes the sheriff courts at 
Dingwall, Duns, Peebles and Haddington—
Haddington is a busy sheriff court—is scheduled 
for January. Those closures have not yet 
happened; what pressure will they bring to bear on 
the courts in Edinburgh, which we know are 
already very busy? 

The Justice Committee has agreed to look at 
the courts service as part of its scrutiny of the 
budget this year, which should help to identify 
some of the problems. However, if serious 
resourcing issues emerge, the committee’s 
scrutiny will have come too late to influence the 
bill. 

My amendments on reporting and the 
commencement of sections 39 and 70 were 
unsuccessful. Policy is the responsibility of 
Government; ensuring that adequate resources 
are available to implement policy decisions is also 
the responsibility of Government. I am 
disappointed that Parliament did not take forward 
those responsibilities. We will support the bill at 
decision time tonight, but we expect the 
Government to ensure that its provisions do not 
cause detriment to court users. 

17:51 
The Minister for Community Safety and 

Legal Affairs (Roseanna Cunningham): I thank 
members for their comments during the debate, 
most of which were constructive, and I 
acknowledge the concerns that members 
expressed. We take due note of those concerns. 

Central to the bill are the two important 
objectives of making justice more accessible to 
more people and lowering the cost of getting 
justice. The proposals in the bill will make a 
tangible and positive difference in both respects. 

We received broad support from advocacy and 
consumer groups, solicitors firms and the judiciary 
for the concepts and proposals that were set out in 
the consultation on the bill. Even organisations 
that expressed concern about certain aspects of 
the bill, such as the Faculty of Advocates and the 
STUC, have expressed general support for the 
bill’s overall aims. I think that such support was 
reflected in the comments of Opposition 
spokespeople—in general terms, members 
support the overall aims of the bill. 

I will briefly expand on what the cabinet 
secretary said about complex cases. The 
committee heard evidence from a number of 
stakeholders on the matter. It is important that we 
get the approach right in the bill, as I think that we 
have done. We have made improvements to the 
bill, as a result of debate and discussion, which 
will ensure that where cases are complex there 
will be the ability to access appropriate legal 
representation. 

Gil Paterson (Clydebank and Milngavie) 
(SNP): Sufferers of asbestos-related conditions 
have had to fight all the way, particularly against 
insurance companies, for proper compensation. 
The cabinet secretary and this Parliament have 
been at the forefront of that battle. Given that 
Sheriff Principal Taylor said that counsel will be 
available in asbestos cases, whichever court the 
case is heard in, is there an implicit right to 
counsel in asbestos cases? 

Roseanna Cunningham: We have given 
repeated reassurances in respect of asbestos 
cases. It is our expectation that the overwhelming 
majority of asbestos cases will continue to have 
counsel. It is difficult to envisage an asbestos case 
in which counsel would not be arguing. I will come 
back to asbestos cases, because the issue is 
important in the context of this debate. 

We want to ensure that there is access to 
appropriate legal representation in complex cases. 
However, the changes in the bill reflect an 
acknowledgement that it is not up to the 
Government or even parliamentarians to decide 
what is or is not a complex case. Instead, the bill 
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quite rightly provides the necessary flexibility for 
the courts to decide in individual cases. 

We have enshrined the principle that sheriffs 
need to have regard to the resources of each of 
the parties when granting sanction for counsel. I 
think that we can safely say that the approach 
enshrines the principles of fairness and equality 
that Sheriff Principal Taylor espoused when he 
made his recommendations. 

We have acknowledged that we needed to 
provide more flexibility in relation to the ability to 
bring cases in the personal injury court, and we 
have responded to concerns about the tests on 
remit, to enable genuinely complex cases to be 
remitted to the higher courts. 

I would like to take a few moments to look 
forward to what we envisage if the bill is 
successfully passed, as I hope that it will be. 

As members will be aware, the bill is one of the 
key planks in the making justice work programme. 
We will work together with the Scottish Court 
Service, the Judicial Office for Scotland, the 
Scottish Legal Aid Board and other justice 
partners to ensure that the measures in the bill are 
implemented in a timely and appropriate fashion. I 
know that the Lord President is keen to see the 
reforms that he recommends take shape swiftly. 
We will work with our partners in monitoring 
progress to ensure that sufficient resources are in 
place to deliver the key measures in the bill. 

My colleague Gil Paterson raised the issue of 
asbestos cases. A number of members have, 
understandably, raised that issue throughout the 
afternoon. Asbestos cases can be complex, of 
course. We expect that those cases will continue 
to be heard in the Court of Session. If not, they 
would almost certainly merit sanction for counsel; 
it would be a very unusual asbestos case that 
would not. The cases already in the Court of 
Session before the exclusive competence is raised 
will see out their natural life there. Complex cases 
will also be able to remitted to the higher courts 
under the legislation. 

The changes that we have made mean that the 
equality of legal representation of both sides in a 
dispute will be taken into account by the sheriff. 
The circumstances that my colleague Christine 
Grahame described—when she began as a very 
new lawyer and confronted an advocate on the 
other side—would be an issue for the sheriff to 
consider when he was looking at a request for 
sanction. That will enshrine in law the principles of 
fairness and equality from Sheriff Principal 
Taylor’s recommendations. 

A number of members have raised issues that 
come under the category of costs, savings and 
budget. The committee noted that a substantial 
budget has not been set aside for courts reform, 

but the reforms are about a reorganisation of the 
courts’ existing resources as well as doing things 
in the most efficient way possible. 

I refer to the specific point that Malcolm 
Chisholm raised. The £10,000 figure in the 
financial memorandum is to cover updates to 
existing systems for implementation. However, the 
member is correct, in that a larger IT project is 
being undertaken, irrespective of the specific 
reforms in the bill. That larger project is rightly the 
responsibility of the Scottish Court Service. 

A number of other members have talked about 
the impact of court closures on various business 
volumes. The current programme of court closures 
was approved by Parliament, and it results in the 
redistribution of 5 per cent of sheriff court business 
to other courts. As I stated earlier, there will not be 
a sudden transfer of the existing cases from the 
Court of Session into the personal injury court; 
rather, there will be a gradual building of workload. 

Eric McQueen from the Scottish Court Service 
told the committee that the exclusive competence 
will not be raised until the personal injury court is 
ready to receive cases. It should be remembered 
that, overall, the civil case load in Scotland 
continues to fall. The latest statistics from our civil 
law statistics in Scotland show a 41 per cent 
decline in civil actions from 2008-09 to 2012-13. 

We have not yet consulted on the specific point 
that Malcolm Chisholm, John Finnie and Elaine 
Murray raised on the setting up of an 
environmental tribunal or court, because we think 
that it is appropriate that the significant 
programme of reforms to the civil justice system 
should come into effect before we consider with 
stakeholders the need for an environmental court 
or tribunal. Those reforms include protective 
expenses orders, the Regulatory Reform 
(Scotland) Act 2014 and, indeed, the Courts 
Reform (Scotland) Bill. We wanted to ensure that 
all that was in place before we went back to 
stakeholders to talk about what extra might be 
needed. 

We have a role to play in ensuring that 
Scotland’s court services are first class and 
efficient and that they provide access to justice for 
the people of Scotland. I believe that the reforms 
will significantly improve the administration of 
justice in our courts, improve the experience for 
users, and deliver a civil courts system that is fit 
for the 21st century, not only on paper but in 
reality. 

Lord Gill has stated that our civil courts system 
is “slow, inefficient and expensive”. He recently 
reiterated that the reforms are “50 years overdue”. 
By passing the bill, we will be saying that people 
should not pay over the odds to litigate their 
cases; that they should not experience 
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unnecessary delays to their cases; and that they 
deserve a system that secures a just resolution to 
their issues in a reasonable timeframe. 

For all those reasons, I commend the bill to the 
Parliament. 
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Courts Reform (Scotland) Bill 

[AS PASSED] 
 

 

 

 

An Act of the Scottish Parliament to make provision about the sheriff courts; to establish a 

Sheriff Appeal Court; to make provision about civil court procedure; to make provision about 

appeals in civil proceedings; to make provision about appeals in criminal proceedings; to make 

provision about judges of the Court of Session; to make provision about the Scottish Land Court; 

to make provision about justice of the peace courts; to rename the Scottish Court Service and give 5 

it functions in relation to tribunals; to provide for assistants to the Judicial Appointments Board 

for Scotland; and for connected purposes. 

 

 

PART 1 

SHERIFF COURTS 

CHAPTER 1 10 

SHERIFFDOMS, SHERIFF COURT DISTRICTS AND SHERIFF COURTS 

1 Sheriffdoms, sheriff court districts and sheriff courts 

(1) For the purposes of the administration of justice, Scotland is to be divided into areas, 

each to be known as a “sheriffdom”. 

(2) A sheriffdom is to comprise one or more areas, each to be known as a “sheriff court 15 

district”. 

(3) Within each sheriff court district a place is to be designated at which the judiciary of the 

sheriffdom are to sit and hold court for the purpose of exercising their judicial functions; 

and such sittings are to be known as a “sheriff court”.  

(4) The sheriffdoms and sheriff court districts existing immediately before the date on 20 

which this section comes into force are to continue to exist on and after that date, and 

are accordingly the first sheriffdoms and sheriff court districts for the purposes of 

subsections (1) and (2). 

(5) On and after the date on which this section comes into force, sheriff courts are to 

continue to be held at the places at which they were held immediately before that date, 25 

and accordingly those places are the first places designated for the holding of sheriff 

courts for the purposes of subsection (3). 

(6) Subsections (4) and (5) are subject to an order under section 2. 
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2 Power to alter sheriffdoms, sheriff court districts and sheriff courts 

(1) The Scottish Ministers may, following submission of a proposal under subsection (2), by 

order do any of the following— 

(a) alter the boundaries of sheriffdoms or sheriff court districts, 

(b) abolish sheriffdoms or sheriff court districts, 5 

(c) form new sheriffdoms or sheriff court districts, 

(d) provide that sheriff courts are to be held, or to cease being held, at any place 

specified in the order. 

(2) The Scottish Courts and Tribunals Service may, with the agreement of the Lord 

President of the Court of Session, submit a proposal to the Scottish Ministers for the 10 

making of an order under subsection (1). 

(3) Before submitting a proposal to the Scottish Ministers, the Scottish Courts and Tribunals 

Service must consult such persons as it considers appropriate. 

(4) If, following submission of a proposal, the Scottish Ministers decide to make an order, 

they must have regard to the proposal in deciding what provision to make in the order. 15 

(5) The Scottish Ministers may make an order under subsection (1) only with the consent 

of— 

(a) the Lord President, and 

(b) the Scottish Courts and Tribunals Service. 

(6) An order under subsection (1) may— 20 

(a) abolish any office in consequence of any provision made under subsection (1), 

(b) modify any enactment (including this Act). 

 

CHAPTER 2 

JUDICIARY OF THE SHERIFFDOMS 

Permanent and full-time judiciary 25 

3 Sheriff principal 

(1) For each sheriffdom, there is to continue to be a judicial officer to be known as the 

“sheriff principal” of the sheriffdom. 

(2) It is for Her Majesty to appoint an individual to the office of sheriff principal. 

(3) The First Minister may, under section 95(4) of the Scotland Act 1998, recommend to 30 

Her Majesty the appointment of an individual to the office of sheriff principal only if the 

individual is qualified for appointment (see section 14). 

(4) Subsection (3) does not affect the operation of section 11 of the Judiciary and Courts 

(Scotland) Act 2008 (recommendation by the Judicial Appointments Board for 

Scotland). 35 

(5) In addition to the jurisdiction and powers that attach specifically to the office of sheriff 

principal, the sheriff principal of a sheriffdom may also exercise in the sheriffdom the 

jurisdiction and powers that attach to the office of sheriff. 
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(6) Subsection (5) is subject to any provision, express or implied, to the contrary in any 

other enactment. 

 

4 Sheriffs 

(1) For each sheriffdom, there are to continue to be judicial officers each to be known as a 

“sheriff” of the sheriffdom. 5 

(2) It is for Her Majesty to appoint an individual to the office of sheriff. 

(3) The First Minister may, under section 95(4) of the Scotland Act 1998, recommend to 

Her Majesty the appointment of an individual to the office of sheriff only if the 

individual is qualified for appointment (see section 14). 

(4) Subsection (3) does not affect the operation of section 11 of the Judiciary and Courts 10 

(Scotland) Act 2008 (recommendation by the Judicial Appointments Board for 

Scotland). 

 

5 Summary sheriffs 

(1) For each sheriffdom, there are to be judicial officers each to be known as a “summary 

sheriff” of the sheriffdom. 15 

(2) It is for Her Majesty to appoint an individual to the office of summary sheriff. 

(3) Her Majesty may appoint an individual only if the individual has been recommended for 

appointment by the First Minister. 

(4) The First Minister may recommend to Her Majesty the appointment of an individual 

only if the individual is qualified for appointment (see section 14). 20 

(5) Before making a recommendation under subsection (3), the First Minister must consult 

the Lord President of the Court of Session. 

(6) Subsection (4) does not affect the operation of section 11 of the Judiciary and Courts 

(Scotland) Act 2008 (recommendation by the Judicial Appointments Board for 

Scotland). 25 

 
Temporary and part-time judiciary 

6 Temporary sheriff principal 

(1) Subsection (2) applies where, in relation to a sheriffdom— 

(a) a vacancy occurs in the office of sheriff principal, 

(b) the Lord President of the Court of Session believes that the sheriff principal is 30 

unable to perform all or some of the functions of the office, or 

(c) the sheriff principal rules that he or she is precluded from performing all or some 

of those functions. 

(2) If the Lord President so requests, the Scottish Ministers must appoint— 

(a) a person holding the office of sheriff (whether of the same or another sheriffdom), 35 

or 

(b) a qualifying former sheriff principal (whether of the same or another sheriffdom), 

to act as sheriff principal of the sheriffdom. 
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(3) A “qualifying former sheriff principal” is an individual who— 

(a) ceased to hold that office other than by virtue of an order under section 25, and 

(b) has not reached the age of 75. 

(4) The appointment may be made for the purposes of the exercise of— 

(a) all of the sheriff principal’s functions, or 5 

(b) only those functions that the sheriff principal is unable to perform or is precluded 

from performing.   

(5) An individual appointed under subsection (2) is to be known as a “temporary sheriff 

principal”.  

(6) The Lord President may request the appointment of a temporary sheriff principal for a 10 

sheriffdom in the circumstances specified in subsection (1)(a) only if the Lord President 

considers such an appointment to be necessary or expedient in order to avoid a delay in 

the administration of justice in the sheriffdom.  

 

7 Temporary sheriff principal: further provision 

(1) Subject to subsection (3), an individual’s appointment as a temporary sheriff principal 15 

lasts until recalled under subsection (2). 

(2) The Scottish Ministers must, if requested to do so by the Lord President of the Court of 

Session, recall the appointment of a temporary sheriff principal. 

(3) A sheriff’s appointment as a temporary sheriff principal ceases if the sheriff— 

(a) ceases to hold office as sheriff, or 20 

(b) is suspended from office as sheriff. 

(4) Subject to section 6(4)(b), a temporary sheriff principal of a sheriffdom may exercise the 

jurisdiction and powers that attach to the office of sheriff principal of the sheriffdom, 

and does not need a commission for that purpose. 

(5) The appointment of a sheriff as a temporary sheriff principal does not affect the sheriff’s 25 

appointment as sheriff. 

(6) Where a sheriff of one sheriffdom (“sheriffdom A”) is appointed as temporary sheriff 

principal of another sheriffdom (“sheriffdom B”)— 

(a) the sheriff must not, while remaining temporary sheriff principal of sheriffdom B, 

act in the capacity of sheriff of sheriffdom A, but 30 

(b) in addition to the jurisdiction and powers that attach specifically to the office of 

sheriff principal, the sheriff, by virtue of the appointment as temporary sheriff 

principal of sheriffdom B, may also exercise in that sheriffdom the jurisdiction 

and powers that attach to the office of sheriff of that sheriffdom. 

 

8 Part-time sheriffs 35 

(1) The Scottish Ministers may appoint individuals to act as sheriffs; and individuals so 

appointed are to be known as “part-time sheriffs”. 

(2) The Scottish Ministers may appoint an individual only if— 

(a) the individual is qualified for appointment (see section 14), and 
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(b) the Scottish Ministers have consulted the Lord President of the Court of Session 

before making the appointment.  

(3) Subject to section 20, an appointment as a part-time sheriff lasts for 5 years.  

(4) A part-time sheriff may exercise the jurisdiction and powers that attach to the office of 

sheriff in every sheriffdom, and does not need a commission for that purpose. 5 

(5) A part-time sheriff is subject to such instructions, arrangements and other provisions as 

may be made under this Act by the sheriff principal of the sheriffdom in which the part-

time sheriff is for the time being sitting.   

(6) In carrying out their functions under this Act, sheriffs principal must together have 

regard to the desirability of securing that every part-time sheriff— 10 

(a) is given the opportunity of sitting on not fewer than 20 days in each successive 

period of 12 months beginning with the day of the part-time sheriff’s appointment, 

and  

(b) does not sit for more than 100 days in each such successive period. 

 

9 Reappointment of part-time sheriffs 15 

(1) A part-time sheriff whose appointment comes to an end by virtue of the expiry of the 5 

year period mentioned in section 8(3) is to be reappointed unless— 

(a) the part-time sheriff declines reappointment, 

(b) a sheriff principal has made a recommendation to the Scottish Ministers against 

the reappointment, or 20 

(c) the part-time sheriff has sat for fewer than 50 days in total in that 5 year period. 

(2) Section 8 (apart from subsection (2)) applies to a reappointment under subsection (1) as 

it applies to an appointment. 

(3) A part-time sheriff whose appointment comes to an end by resignation under section 20 

may be reappointed.  25 

(4) Section 8 applies to a reappointment under subsection (3) as it applies to an 

appointment. 

 

10 Part-time summary sheriffs 

(1) The Scottish Ministers may appoint individuals to act as summary sheriffs; and 

individuals so appointed are to be known as “part-time summary sheriffs”. 30 

(2) The Scottish Ministers may appoint an individual only if— 

(a) the individual is qualified for appointment (see section 14), and 

(b) the Scottish Ministers have consulted the Lord President of the Court of Session 

before making the appointment.  

(3) Subject to section 20, an appointment as a part-time summary sheriff lasts for 5 years.  35 

(4) A part-time summary sheriff may exercise the jurisdiction and powers that attach to the 

office of summary sheriff in every sheriffdom, and does not need a commission for that 

purpose. 
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(5) A part-time summary sheriff is subject to such instructions, arrangements and other 

provisions as may be made under this Act by the sheriff principal of the sheriffdom in 

which the part-time summary sheriff is for the time being sitting. 

(6) In carrying out their functions under this Act, sheriffs principal must together have 

regard to the desirability of securing that every part-time summary sheriff— 5 

(a) is given the opportunity of sitting on not fewer than 20 days in each successive 

period of 12 months beginning with the day of the part-time summary sheriff’s 

appointment, and  

(b) does not sit for more than 100 days in each such successive period. 

 

11 Reappointment of part-time summary sheriffs 10 

(1) A part-time summary sheriff whose appointment comes to an end by virtue of the expiry 

of the 5 year period mentioned in section 10(3) is to be reappointed unless— 

(a) the part-time summary sheriff declines reappointment, 

(b) a sheriff principal has made a recommendation to the Scottish Ministers against 

the reappointment, or 15 

(c) the part-time summary sheriff has sat for fewer than 50 days in total in that 5 year 

period. 

(2) Section 10 (apart from subsection (2)) applies to a reappointment under subsection (1) 

as it applies to an appointment. 

(3) A part-time summary sheriff whose appointment comes to an end by resignation under 20 

section 20 may be reappointed.  

(4) Section 10 applies to a reappointment under subsection (3) as it applies to an 

appointment. 

 
Re-employment of former holders of certain judicial offices 

12 Re-employment of former judicial office holders 25 

(1) A sheriff principal of a sheriffdom may appoint— 

(a) a qualifying former sheriff principal to act as a sheriff of the sheriffdom, 

(b) a qualifying former sheriff to act as such a sheriff, 

(c) a qualifying former part-time sheriff to act as such a sheriff, 

(d) a qualifying former summary sheriff to act as a summary sheriff of the 30 

sheriffdom, 

(e) a qualifying former part-time summary sheriff to act as such a summary sheriff. 

(2) An individual appointed to act as mentioned in any of paragraphs (a) to (e) of subsection 

(1) may so act only during such periods or on such occasions as the sheriff principal 

may determine. 35 

(3) A sheriff principal may make an appointment under subsection (1) only if it appears to 

the sheriff principal to be expedient as a temporary measure in order to facilitate the 

disposal of business in the sheriff courts of the sheriffdom. 

(4) A “qualifying former sheriff principal” is an individual who— 
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(a) ceased to hold that office other than by virtue of an order under section 25, and 

(b) has not reached the age of 75. 

(5) A “qualifying former sheriff” is an individual who— 

(a) ceased to hold that office other than— 

(i) by virtue of an order under section 25, or 5 

(ii) by being appointed as a sheriff principal, and 

(b) has not reached the age of 75. 

(6) A “qualifying former part-time sheriff” is an individual who— 

(a) ceased to hold that office other than— 

(i) by virtue of removal under section 25, 10 

(ii) by virtue of not being reappointed to the office on either of the grounds 

mentioned in section 9(1)(b) and (c), or 

(iii) by being appointed as a sheriff principal, and 

(b) has not reached the age of 75. 

(7) A “qualifying former summary sheriff” is an individual who— 15 

(a) ceased to hold that office other than— 

(i) by virtue of an order under section 25, or 

(ii) by being appointed as a sheriff, and 

(b) has not reached the age of 75. 

(8) A “qualifying former part-time summary sheriff” is an individual who— 20 

(a) ceased to hold that office other than— 

(i) by virtue of removal under section 25, 

(ii) by virtue of not being reappointed to the office on either of the grounds 

mentioned in section 11(1)(b) and (c), or 

(iii) by being appointed as a sheriff, and 25 

(b) has not reached the age of 75. 

 

13 Re-employment of former judicial office holders: further provision 

(1) Subject to subsection (4), an individual’s appointment under section 12(1) lasts until the 

sheriff principal by whom the individual was appointed (or a successor to that sheriff 

principal) recalls the individual’s appointment. 30 

(2) An individual appointed under section 12(1) to act as a sheriff of a sheriffdom may 

exercise in the sheriffdom the jurisdiction and powers that attach to the office of sheriff, 

and does not need a commission for that purpose. 

(3) An individual appointed under section 12(1) to act as a summary sheriff of a sheriffdom 

may exercise in the sheriffdom the jurisdiction and powers that attach to the office of 35 

summary sheriff, and does not need a commission for that purpose. 
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(4) An individual’s appointment under section 12(1) ceases when the individual reaches the 

age of 75. 

(5) Despite the ending (whether by virtue of subsection (4) or otherwise) of an individual’s 

appointment under section 12(1)— 

(a) the individual may continue to deal with, give judgment in or deal with an 5 

ancillary matter relating to, a case begun before the individual while acting under 

that appointment, 

(b) so far as necessary for that purpose, and for the purpose of any subsequent 

proceedings arising out of the case or matter, the individual is to be treated as 

acting or, as the case may be, having acted under that appointment. 10 

 

Qualification and disqualification 

14 Qualification for appointment 

(1) An individual is qualified for appointment to a judicial office mentioned in subsection 

(2) if the individual— 

(a) immediately before the appointment, held any other judicial office specified in 15 

that subsection, or 

(b) at the time of appointment— 

(i) is legally qualified, and 

(ii) has been so qualified throughout the period of 10 years immediately 

preceding the appointment. 20 

(2) The judicial offices are— 

(a) sheriff principal, 

(b) sheriff, 

(c) summary sheriff, 

(d) part-time sheriff, 25 

(e) part-time summary sheriff. 

(3) For the purposes of subsection (1), an individual is legally qualified if the individual is a 

solicitor or an advocate. 

 

15 Disqualification from practice, etc. 

(1) An individual holding a judicial office mentioned in subsection (2) must not, for so long 30 

as the individual holds the office— 

(a) engage, whether directly or indirectly, in practice as a solicitor or advocate or in 

any other business, 

(b) be in partnership with, or employed by, a person so engaged, or 

(c) act as agent for a person so engaged. 35 

(2) The judicial offices are— 

(a) sheriff principal, 
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(b) sheriff, 

(c) summary sheriff. 

(3) A part-time sheriff, or a part-time summary sheriff, who is a solicitor in practice must 

not carry out any function as a part-time sheriff or, as the case may be, a part-time 

summary sheriff in a sheriff court district in which his or her place of business as such 5 

solicitor is situated. 

 
Remuneration and expenses 

16 Remuneration 

(1) Each sheriff principal and sheriff is to be paid such salary as the Treasury may 

determine. 10 

(2) Such salary is to be paid quarterly or otherwise in every year, as the Treasury may 

determine. 

(3) Each summary sheriff is to be paid such remuneration as the Scottish Ministers may 

determine. 

(4) The Scottish Ministers may determine different amounts of remuneration for— 15 

(a) different summary sheriffs, or 

(b) different descriptions of summary sheriff. 

(5) Each judicial officer mentioned in subsection (7) is to be paid such remuneration as the 

Scottish Ministers may determine. 

(6) The Scottish Ministers may determine different amounts of remuneration for— 20 

(a) different judicial officers mentioned in subsection (7), or 

(b) different descriptions of such judicial officers. 

(7) The judicial officers are— 

(a) a part-time sheriff, 

(b) a part-time summary sheriff, 25 

(c) an individual appointed to act as a sheriff or summary sheriff under section 12(1). 

(8) Subsection (9) applies in relation to— 

(a) a sheriff principal of a sheriffdom authorised under section 30 to perform the 

functions of a sheriff principal in another sheriffdom, and 

(b) a sheriff of a sheriffdom (“sheriffdom A”) directed under section 31 to perform 30 

the functions of sheriff in another sheriffdom in addition to sheriffdom A. 

(9) The sheriff principal or sheriff is to be paid, in respect of the additional functions, such 

remuneration as appears to the Secretary of State, with the consent of the Treasury, to be 

reasonable in all the circumstances. 

(10) Subsection (11) applies in relation to a summary sheriff of a sheriffdom (“sheriffdom 35 

B”) directed under section 31 to perform the functions of a summary sheriff in another 

sheriffdom in addition to sheriffdom B. 
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(11) The summary sheriff is to be paid, in respect of the additional functions, such 

remuneration as appears to the Scottish Ministers to be reasonable in all the 

circumstances. 

(12) Salaries and remuneration under subsections (1) to (11) are to be paid by the Scottish 

Courts and Tribunals Service. 5 

(13) Sums required by the Scottish Courts and Tribunals Service for the payment of a salary 

under subsection (1) or remuneration under subsection (3) are charged on the Scottish 

Consolidated Fund. 

 

17 Expenses 

(1) The Scottish Courts and Tribunals Service may pay to a judicial officer mentioned in 10 

subsection (3) such sums as it may determine in respect of expenses reasonably incurred 

by the officer in the performance of, or in connection with, the officer’s duties. 

(2) The Scottish Courts and Tribunals Service may— 

(a) determine the circumstances in which such sums may be paid, and 

(b) determine different circumstances for— 15 

(i) different judicial officers, or  

(ii) different descriptions of judicial officers. 

(3) The judicial officers are— 

(a) a sheriff principal, 

(b) a sheriff, 20 

(c) a summary sheriff, 

(d) a temporary sheriff principal, 

(e) a part-time sheriff, 

(f) a part-time summary sheriff, 

(g) individuals appointed to act as a sheriff or summary sheriff under section 12(1). 25 

 
Leave of absence 

18 Leave of absence 

(1) The Lord President of the Court of Session may, for any sheriff principal or temporary 

sheriff principal, approve leave of absence for recreational or other purposes. 

(2) The sheriff principal of a sheriffdom may, for any sheriff or summary sheriff of the 30 

sheriffdom, approve leave of absence for recreational or other purposes. 

(3) The amount of leave for recreational purposes approved under this section for any 

sheriff principal, temporary sheriff principal, sheriff or summary sheriff must not exceed 

7 weeks in any year. 

(4) That limit may be exceeded in any case with the permission of the Lord President. 35 

(5) The Lord President may grant permission under subsection (4) only if there are special 

reasons in the particular case that justify exceeding the limit. 
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(6) The Lord President may delegate to a judge of the Court of Session a function conferred 

on the Lord President by this section. 

(7) In subsections (1) and (2), the references to leave of absence for purposes other than 

recreational purposes include (but are not limited to) references to sick leave, 

compassionate leave and study leave. 5 

 
Residence 

19 Place of residence 

(1) The Lord President of the Court of Session may require a judicial officer mentioned in 

subsection (2) to reside ordinarily at such place as the Lord President may specify. 

(2) The judicial officers are— 10 

(a) a sheriff principal, 

(b) a sheriff, 

(c) a summary sheriff. 

 
Cessation of appointment 

20 Cessation of appointment of judicial officers 15 

(1) A judicial officer mentioned in subsection (3) may resign at any time by giving notice to 

that effect to the Scottish Ministers. 

(2) An individual’s appointment as such a judicial officer ends— 

(a) when the individual resigns in accordance with subsection (1), 

(b) when the individual retires from office, 20 

(c) if the individual is removed from office as such under section 25, or 

(d) if the individual is appointed as another such judicial officer. 

(3) The judicial officers are— 

(a) a sheriff principal, 

(b) a sheriff, 25 

(c) a summary sheriff, 

(d) a part-time sheriff, 

(e) a part-time summary sheriff. 

 
Fitness for office 

21 Tribunal to consider fitness for office 30 

(1) The First Minister must, if requested to do so by the Lord President of the Court of 

Session, constitute a tribunal to investigate and report on whether an individual holding 

a judicial office mentioned in subsection (3) is unfit to hold the office by reason of 

inability, neglect of duty or misbehaviour. 

(2) Subject to subsection (1), the First Minister may, in such circumstances as the First 35 

Minister thinks fit and after consulting the Lord President, constitute such a tribunal. 
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(3) The judicial offices are— 

(a) sheriff principal, 

(b) sheriff, 

(c) summary sheriff, 

(d) part-time sheriff, and 5 

(e) part-time summary sheriff. 

(4) A tribunal constituted under this section is to consist of— 

(a) one individual who is a qualifying member of the Judicial Committee of the Privy 

Council, 

(b) one individual who holds the relevant judicial office, 10 

(c) one individual who is, and has been for at least 10 years— 

(i) an advocate, or  

(ii) a solicitor, and 

(d) one individual who— 

(i) is not and never has been a qualifying member of the Judicial Committee of 15 

the Privy Council, 

(ii) does not hold and never has held a judicial office mentioned in subsection 

(3), and 

(iii) is not and never has been an advocate or solicitor. 

(5) In subsection (4)— 20 

“a qualifying member of the Judicial Committee of the Privy Council” means 

someone who is a member of that Committee by virtue of section 1(2)(a) of the 

Judicial Committee Act 1833 (that is, someone who holds or has held high 

judicial office), 

“the relevant judicial office” means— 25 

(a) in respect of an investigation into whether an individual is fit to hold the 

office of sheriff principal, that office, 

(b) in respect of an investigation into whether an individual is fit to hold the 

office of sheriff or part-time sheriff, the office of sheriff, 

(c) in respect of an investigation into whether an individual is fit to hold the 30 

office of summary sheriff or part-time summary sheriff, the office of 

summary sheriff. 

(6) It is for the First Minister, with the agreement of the Lord President, to select persons to 

be members of a tribunal constituted under this section. 

(7) The person who is an individual mentioned in subsection (4)(a) is to chair the tribunal 35 

and has a casting vote. 

 

22 Tribunal investigations: suspension from office 

(1) Subsection (2) applies where the Lord President of the Court of Session has requested 

that the First Minister constitute a tribunal under section 21. 
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(2) The Lord President may, at any time before the tribunal reports to the First Minister, 

suspend from office the individual who is, or is to be, the subject of the tribunal’s 

investigation. 

(3) Such a suspension lasts until the Lord President orders otherwise. 

(4) A tribunal constituted under section 21 may, at any time before the tribunal reports to 5 

the First Minister, recommend in writing to the First Minister that the individual who is 

the subject of the tribunal’s investigation be suspended from office. 

(5) On receiving such a recommendation, the First Minister may suspend the individual 

from office. 

(6) Such a suspension lasts until the First Minister orders otherwise. 10 

(7) Suspension of an individual from the office of sheriff principal, sheriff or summary 

sheriff under this section does not affect any remuneration payable to, or in respect of, 

the individual in respect of the period of suspension. 

 

23 Further provision about tribunals 

(1) A tribunal constituted under section 21 may require any person— 15 

(a) to attend its proceedings for the purpose of giving evidence, 

(b) to produce documents in the person’s custody or under the person’s control. 

(2) A person on whom such a requirement is imposed is not obliged— 

(a) to answer any question which the person would be entitled to refuse to answer in a 

court in Scotland, 20 

(b) to produce any document which the person would be entitled to refuse to produce 

in such a court. 

(3) Subsection (4) applies where a person on whom a requirement has been imposed under 

subsection (1)— 

(a) refuses or fails, without reasonable excuse, to comply with the requirement, 25 

(b) refuses or fails, without reasonable excuse, to answer any question while attending 

the tribunal proceedings to give evidence,  

(c) deliberately alters, conceals or destroys any document that the person is required 

to produce. 

(4) The Court of Session may, on an application made to it by the tribunal— 30 

(a) make such order for enforcing compliance as it sees fit, or 

(b) deal with the matter as if it were a contempt of the Court. 

(5) The Court of Session may by act of sederunt make provision as to the procedure to be 

followed by and before a tribunal constituted under section 21. 

(6) The Scottish Ministers— 35 

(a) must pay such expenses as they consider are reasonably required to be incurred to 

enable a tribunal constituted under section 21 to carry out its functions, and 

(b) may pay such remuneration to, and such expenses of, the members of such a 

tribunal as they think fit. 
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24 Tribunal report 

(1) The report of a tribunal constituted under section 21 must— 

(a) be in writing, 

(b) contain reasons for its conclusion, and  

(c) be submitted to the First Minister. 5 

(2) The First Minister must lay the report before the Scottish Parliament. 

 

25 Removal from office 

(1) The First Minister may remove an individual from the office of sheriff principal, sheriff, 

part-time sheriff, summary sheriff or part-time summary sheriff— 

(a) if a tribunal constituted under section 21 reports to the First Minister that the 10 

individual is unfit to hold that office by reason of inability, neglect of duty or 

misbehaviour, and 

(b) only after the First Minister has laid the report before the Scottish Parliament 

under section 24(2). 

(2) The First Minister may remove a sheriff principal, sheriff or summary sheriff under 15 

subsection (1) only by order. 

(3) Such an order is subject to the negative procedure. 

 

Honorary sheriffs 

26 Abolition of the office of honorary sheriff 

The office of honorary sheriff is abolished. 20 

 

CHAPTER 3 

ORGANISATION OF BUSINESS 

Sheriff principal’s general responsibilities 

27 Sheriff principal’s responsibility for efficient disposal of business in sheriff courts 

(1) The sheriff principal of a sheriffdom is responsible for ensuring the efficient disposal of 25 

business in the sheriff courts of the sheriffdom. 

(2) The sheriff principal must make such arrangements as appear necessary or expedient for 

the purpose of carrying out the responsibility imposed by subsection (1). 

(3) In particular, the sheriff principal may— 

(a) provide for the allocation of business among the judiciary of the sheriffdom, 30 

(b) make special provision of a temporary nature for the disposal of any business by 

any member of the judiciary of the sheriffdom in addition to or in place of that 

member’s own duties. 

(4) If, in carrying out the responsibility imposed by subsection (1), the sheriff principal 

gives a direction of an administrative character to a person mentioned in subsection (5), 35 

the person must comply with the direction. 

1362



Courts Reform (Scotland) Bill 15 

Part 1—Sheriff courts 

Chapter 3—Organisation of business 

 

(5) Those persons are— 

(a) any other member of the judiciary of the sheriffdom, 

(b) a member of the staff of the Scottish Courts and Tribunals Service. 

(6) Nothing in subsections (1) to (4) enables a member of the judiciary of the sheriffdom to 

dispose of any business which that member could not otherwise competently dispose of 5 

in the exercise of the jurisdiction and powers that attach to the member’s office. 

(7) Subsections (1) to (4) are subject to section 2(2)(a) and (3) of the Judiciary and Courts 

(Scotland) Act 2008 (the Head of the Scottish Judiciary’s responsibility for efficient 

disposal of business in the Scottish courts).  

 

28 Sheriff principal’s power to fix sittings of sheriff courts 10 

(1) The sheriff principal of a sheriffdom may by order prescribe— 

(a) the number of sittings of sheriff courts to be held at each place designated for the 

holding of sheriff courts in the sheriffdom, 

(b) the days on which, and the times at which, those sittings are to be held, and 

(c) the descriptions of business to be disposed of at those sittings. 15 

(2) The sheriff principal must publish notice of the matters prescribed by an order under 

subsection (1) in such manner as the sheriff principal thinks appropriate in order to bring 

those matters to the attention of persons having an interest in them. 

(3) Subsection (1) is subject to section 2(2)(a) and (3) of the Judiciary and Courts (Scotland) 

Act 2008. 20 

 

29 Lord President’s power to exercise functions under sections 27 and 28 

(1) Subsection (2) applies where in any case the Lord President of the Court of Session 

considers that the exercise by the sheriff principal of a sheriffdom of a function under 

section 27 or 28— 

(a) is prejudicial to the efficient disposal of business in the sheriff courts of the 25 

sheriffdom, 

(b) is prejudicial to the efficient organisation or administration of those courts, or 

(c) is otherwise against the interest of the public. 

(2) The Lord President may in that case— 

(a) rescind the sheriff principal’s exercise of the function, and 30 

(b) exercise the function. 

(3) Subsections (1) and (2) apply in relation to a failure to exercise a function mentioned in 

subsection (1) as they apply to the exercise of such a function, but as if paragraph (a) of 

subsection (2) were omitted. 

(4) The exercise of a function by the Lord President by virtue of subsection (2)(b) is to be 35 

treated as if it were the exercise of the function by the sheriff principal. 
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Deployment of judiciary 

30 Power to authorise a sheriff principal to act in another sheriffdom 

(1) Subsection (2) applies where, in relation to a sheriffdom (“sheriffdom A”)— 

(a) a vacancy occurs in the office of sheriff principal, 

(b) the Lord President of the Court of Session believes that the sheriff principal is 5 

unable to perform all or some of the functions of the office, or 

(c) the sheriff principal rules that he or she is precluded from performing all or some 

of those functions. 

(2) The Lord President may authorise the sheriff principal of another sheriffdom 

(“sheriffdom B”) to perform the functions of sheriff principal in sheriffdom A (in 10 

addition to sheriffdom B) until the Lord President decides otherwise. 

(3) The authorisation may be made for the purpose of the performance of— 

(a) all of the functions of the sheriff principal of sheriffdom A, or 

(b) only those functions that that sheriff principal is unable to perform or is precluded 

from performing. 15 

(4) The Lord President may make an authorisation in the circumstances specified in 

subsection (1)(a) only if the Lord President considers such an authorisation to be 

necessary or expedient in order to avoid a delay in the administration of justice in 

sheriffdom A. 

(5) A sheriff principal authorised under this section to perform the functions of sheriff 20 

principal in another sheriffdom may exercise the jurisdiction and powers that attach to 

the office of sheriff principal in the other sheriffdom and does not need a commission 

for that purpose. 

(6) References in this section to the sheriff principal of a sheriffdom include references to 

any temporary sheriff principal of the sheriffdom. 25 

 

31 Power to direct a sheriff or summary sheriff to act in another sheriffdom 

(1) The Lord President of the Court of Session may direct a sheriff or summary sheriff of a 

sheriffdom (“sheriffdom A”) to perform the functions of sheriff or, as the case may be, 

summary sheriff in another sheriffdom (“sheriffdom B”) until the Lord President 

decides otherwise. 30 

(2) The direction may require the sheriff or summary sheriff to perform the functions in 

sheriffdom B either in addition to or instead of performing the functions in 

sheriffdom A. 

(3) The Lord President may at any time give a further direction to the sheriff or summary 

sheriff directing the sheriff or, as the case may be, summary sheriff to perform the 35 

functions of sheriff or, as the case may be, summary sheriff in another sheriffdom until 

the Lord President decides otherwise. 

(4) Where a further direction is given under subsection (3) requiring functions to be carried 

out in another sheriffdom, the direction may require the sheriff or summary sheriff to 

perform the functions in that other sheriffdom in addition to or instead of performing the 40 

functions— 

(a) in sheriffdom A, or 
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(b) in any other sheriffdom by virtue of— 

(i) a direction under subsection (1), or 

(ii) a further direction under subsection (3). 

(5) A sheriff or summary sheriff directed under this section to perform the functions of 

sheriff or summary sheriff in another sheriffdom may exercise the jurisdiction and 5 

powers that attach to the office of sheriff or, as the case may be, summary sheriff in the 

other sheriffdom and does not need a commission for that purpose. 

 

32 Power to re-allocate sheriffs principal, sheriffs and summary sheriffs between 

sheriffdoms 

(1) The Lord President of the Court of Session may direct that— 10 

(a) the sheriff principal of a sheriffdom is to cease to be the sheriff principal of that 

sheriffdom and is instead to be sheriff principal of such other sheriffdom as is 

specified in the direction, 

(b) a sheriff of a sheriffdom is to cease to be a sheriff of that sheriffdom and is instead 

to be a sheriff of such other sheriffdom as is specified in the direction, 15 

(c) a summary sheriff of a sheriffdom is to cease to be a summary sheriff of that 

sheriffdom and is instead to be a summary sheriff of such other sheriffdom as is 

specified in the direction. 

(2) A direction under subsection (1) takes effect on such date as is specified in the direction. 

(3) The reference in subsection (1) to the sheriff principal, a sheriff or summary sheriff of a 20 

sheriffdom is to one— 

(a) appointed for the sheriffdom, or 

(b) who is the sheriff principal, a sheriff or, as the case may be, summary sheriff of 

the sheriffdom by virtue of a previous direction under subsection (1). 

(4) A sheriff principal, sheriff or summary sheriff directed under subsection (1) to be the 25 

sheriff principal, a sheriff or summary sheriff of another sheriffdom may exercise the 

jurisdiction and powers that attach to the office of sheriff principal, sheriff or, as the 

case may be, summary sheriff in the other sheriffdom and does not need a commission 

for that purpose. 

 

33 Allocation of sheriffs and summary sheriffs to sheriff court districts 30 

(1) On the appointment of a sheriff or summary sheriff of a sheriffdom, the Lord President 

of the Court of Session must give the sheriff or summary sheriff a direction designating 

the sheriff court district or districts in which the sheriff or summary sheriff is to sit and 

perform the functions of sheriff or, as the case may be, summary sheriff. 

(2) The Lord President may at any time give a further direction to the sheriff or summary 35 

sheriff designating a different sheriff court district in which the sheriff or summary 

sheriff is to sit and perform the functions of sheriff or, as the case may be, summary 

sheriff. 
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(3) A direction given to a sheriff or summary sheriff of a sheriffdom under this section is 

subject to any direction given under section 27 to the sheriff or summary sheriff by the 

sheriff principal of the sheriffdom for the purpose of giving effect to special provision 

made under subsection (3)(b) of that section. 

(4) Subsection (1) applies in the case where a direction under section 32(1) is made in 5 

relation to a sheriff or summary sheriff as it applies in the case where a sheriff or, as the 

case may be, summary sheriff is appointed. 

 
Judicial specialisation 

34 Determination of categories of case for purposes of judicial specialisation 

(1) The Lord President of the Court of Session may, by direction, determine categories of 10 

sheriff court case that the Lord President considers to be suited to being dealt with by 

judicial officers that specialise in the category of case. 

(2) The Lord President may determine categories of case under subsection (1) by reference 

to subject matter, value or such other criteria as the Lord President considers 

appropriate. 15 

(3) The Lord President may issue different directions under subsection (1) in relation to 

different types of judicial officer. 

(4) The Lord President may vary or revoke any direction made under subsection (1). 

(5) In this section— 

“judicial officer” means— 20 

(a) a sheriff, 

(b) a summary sheriff, 

(c) a part-time sheriff, 

(d) a part-time summary sheriff, 

“sheriff court case” means any type of proceedings (whether civil or criminal) that 25 

may competently be brought in the sheriff court. 

 

35 Designation of specialist judiciary 

(1) This section applies where the Lord President of the Court of Session has made a 

direction under section 34. 

(2) The sheriff principal of a sheriffdom may— 30 

(a) in relation to any category of case determined in the direction that may 

competently be dealt with by a sheriff, designate one or more sheriffs of the 

sheriffdom as specialists in that category of case, 

(b) in relation to any category of case determined in the direction that may 

competently be dealt with by a summary sheriff, designate one or more summary 35 

sheriffs of the sheriffdom as specialists in that category of case. 

(3) The sheriff principal may designate the same sheriff or summary sheriff in relation to 

more than one category of case determined in the direction. 
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(4) The sheriff principal of a sheriffdom may at any time withdraw a designation made 

(whether by that sheriff principal or another) under subsection (2) in relation to any 

sheriff, or summary sheriff, of the sheriffdom. 

(5) The Lord President may— 

(a) in relation to any category of case determined in the direction that may 5 

competently be dealt with by a part-time sheriff, designate one or more part-time 

sheriffs as specialists in that category, 

(b) in relation to any category of case determined in the direction that may 

competently be dealt with by a part-time summary sheriff, designate one or more 

part-time summary sheriffs as specialists in that category. 10 

(6) The Lord President may at any time withdraw a designation made under subsection (5). 

(7) The designation of a sheriff, summary sheriff, part-time sheriff or part-time summary 

sheriff (a “designated judicial officer”) under this section does not affect— 

(a) the designated judicial officer’s competence to deal with any category of case 

other than the one in relation to which the designation is made, or 15 

(b) the competence of any other sheriff, summary sheriff, part-time sheriff or part-

time summary sheriff to deal with the category of case in relation to which the 

designation is made.  

 

36 Allocation of business to specialist judiciary 

(1) Subsection (2) applies where the Lord President of the Court of Session or the sheriff 20 

principal of a sheriffdom is exercising any function relating to the allocation of business 

among the judiciary of a sheriffdom. 

(2) The Lord President or, as the case may be, the sheriff principal must have regard to the 

desirability of ensuring that cases falling within a category determined under section 34 

are dealt with by sheriffs, summary sheriffs, part-time sheriffs or, as the case may be, 25 

part-time summary sheriffs designated under section 35 as specialists in that category of 

case. 

 

37 Saving for existing powers to provide for judicial specialisation 

Sections 34 to 36 do not affect any power that the Lord President of the Court of Session 

has apart from those sections to provide for judicial specialisation in the sheriff courts. 30 

 

CHAPTER 4 

COMPETENCE AND JURISDICTION 

Sheriffs: civil competence and jurisdiction 

38 Jurisdiction and competence of sheriffs 

(1) A sheriff continues to have the jurisdiction and competence that attached to the office of 35 

sheriff in relation to civil proceedings immediately before this section comes into force. 

(2) Without limiting that generality, a sheriff has competence as respects proceedings for or 

in relation to— 

(a) declarator, 

1367



20 Courts Reform (Scotland) Bill 

Part 1—Sheriff courts 

Chapter 4—Competence and jurisdiction 

 

(b) aliment or separation, 

(c) recovery of maintenance arising out of an application under section 31(1) of the 

Maintenance Orders (Reciprocal Enforcement) Act 1972, 

(d) divorce, 

(e) division of commonty and division, or division and sale, of common property, 5 

(f) questions of heritable right or title, including declarator of irritancy and removing, 

(g) reduction, other than reduction of a decree of any court, 

(h) proving the tenor, 

(i) suspension of charges or threatened charges upon decrees of court granted by a 

sheriff or upon decrees of registration proceeding upon bonds, bills, contracts or 10 

other obligations registered in the books of a sheriff court or the Books of Council 

and Session, 

(j) all civil maritime proceedings formerly competent in the High Court of Admiralty 

in Scotland.  

(3) For the purpose of subsection (2)(e), the Division of Commonties Act 1695 has effect as 15 

if it conferred the same competence on a sheriff as it confers on the Court of Session. 

 

39 Exclusive competence 

(1) This section applies to any civil proceedings— 

(a) which a sheriff has competence to deal with, and 

(b) in which— 20 

(i) one or more orders of value are sought, and  

(ii) the aggregate total value of all such orders sought, exclusive of interest and 

expenses, does not exceed £100,000. 

(2) The proceedings may be brought only in the sheriff court and may not be brought in any 

other court. 25 

(3) This section does not apply to family proceedings unless the only order sought in the 

proceedings is an order for payment of aliment. 

(4) Subsection (2) is subject to section 88(8) (remit of cases in exceptional circumstances to 

the Court of Session). 

(5) The Scottish Ministers may by order substitute another sum for the sum for the time 30 

being specified in subsection (1)(b)(ii). 

(6) For the purposes of this Act, an order is an order of value if it is— 

(a) an order for payment of money, or 

(b) an order determining rights in relation to property. 

(7) Provision may be made by the Court of Session by act of sederunt for determining, for 35 

the purposes of this Act— 

(a) the value of an order,  

(b) the aggregate total value of all the orders of value sought in any proceedings. 
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(8) An act of sederunt under subsection (7) may make different provision for different 

purposes. 

 

40 Territorial jurisdiction 

(1) This section applies for the purpose of determining the territorial extent of the 

jurisdiction of a sheriff of a sheriffdom in relation to matters other than criminal matters. 5 

(2) The sheriff’s jurisdiction extends throughout the sheriffdom and includes all of the 

following so far as located in or adjoining the sheriffdom— 

(a) navigable rivers, 

(b) ports, 

(c) harbours, 10 

(d) creeks, 

(e) shores, 

(f) anchoring grounds. 

(3) Where two sheriffdoms are separated by a river, firth or estuary, the sheriffs of each 

sheriffdom on either side have concurrent jurisdiction over the intervening space 15 

occupied by the water. 

(4) This section does not affect any other enactment or rule of law that has effect for the 

purpose of determining the territorial extent of the jurisdiction of a sheriff of a 

sheriffdom, whether generally or in relation to a particular case or description of case. 

(5) This section is subject to an order under section 41(1). 20 

 

41 Power to confer all-Scotland jurisdiction for specified cases 

(1) The Scottish Ministers may by order provide that the jurisdiction of a sheriff of a 

specified sheriffdom sitting at a specified sheriff court extends territorially throughout 

Scotland for the purposes of dealing with specified types of civil proceedings. 

(2) In subsection (1), “specified” means specified in an order under that subsection. 25 

(3) An order under subsection (1) may be made only with the consent of the Lord President 

of the Court of Session. 

(4) An order under subsection (1) does not affect— 

(a) in relation to the sheriffdom specified in the order, the jurisdiction or competence 

of a sheriff of any other sheriffdom to deal with proceedings of the type specified 30 

in the order, or 

(b) in relation to the sheriff court specified in the order, the jurisdiction or 

competence of a sheriff sitting at any other sheriff court to deal with such 

proceedings. 

(5) This section does not apply in relation to proceedings under the Children’s Hearings 35 

(Scotland) Act 2011. 
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41A All-Scotland jurisdiction: further provision 

(1) This section applies in relation to a sheriff sitting at a sheriff court specified in an order 

under section 41(1) (referred to in this section as a “specified sheriff court”). 

(2) The sheriff’s all-Scotland jurisdiction is concurrent with, and alternative to, the sheriff’s 

local jurisdiction. 5 

(3) The sheriff’s “all-Scotland jurisdiction” is the extended jurisdiction in relation to 

specified proceedings that the sheriff has by virtue of the order under section 41(1). 

(4) The sheriff’s “local jurisdiction” is the jurisdiction that the sheriff would have in relation 

to specified proceedings apart from the order under section 41(1). 

(5) A party bringing specified proceedings in the specified sheriff court must indicate, at the 10 

time the proceedings are brought, whether they are for determination in the exercise of a 

sheriff’s all-Scotland jurisdiction or a sheriff’s local jurisdiction. 

(6) Subsection (5) does not affect any power that a sheriff has to decline jurisdiction in any 

case. 

(7) In this Act, references to an “all-Scotland sheriff court” are references to a specified 15 

sheriff court so far as the court is constituted by a sheriff sitting in the exercise of the 

sheriff’s all-Scotland jurisdiction. 

(8) For the purposes of any provision of this Act, or any other enactment, relating to the 

transfer or remit of proceedings between courts, a specified sheriff court is, when 

constituted as an all-Scotland sheriff court, taken to be a separate sheriff court from the 20 

court as constituted by a sheriff sitting in the exercise of the sheriff’s local jurisdiction. 

(9) In this section, “specified proceedings” means, in relation to a specified sheriff court, 

civil proceedings of a type that are specified in relation to that court in the order under 

section 41(1). 

 

42 Jurisdiction over persons, etc. 25 

(1) Subsection (2) applies for the purpose of determining the jurisdiction of a sheriff in 

relation to any civil proceedings that may competently be dealt with by a sheriff. 

(2) The proceedings may be brought before the sheriff of a particular sheriffdom if— 

(a) the defender (or, where there is more than one defender, one of them) resides in 

the sheriffdom, 30 

(b) the defender (or, where there is more than one defender, one of them) formerly 

resided in the sheriffdom for at least 40 days and the defender— 

(i) has ceased to reside there for fewer than 40 days, and 

(ii) has no known residence in Scotland, 

(c) the defender— 35 

(i) carries on business in the sheriffdom, 

(ii) has a place of business in the sheriffdom, and 

(iii) is cited in the sheriffdom, either personally or at the place of business, 

(d) where the defender is not otherwise subject to the jurisdiction of any court in 

Scotland, there has been arrested in the sheriffdom— 40 
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(i) a ship or vessel of which the defender is an owner or part-owner, demise 

charterer or master, or 

(ii) goods, debts, money or other moveable property belonging to the defender, 

(e) any property of which the defender is (either individually or as trustee) the owner, 

part-owner, tenant or joint tenant is located in the sheriffdom and the proceedings 5 

relate to such property or to the defender’s interest in it, 

(f) in proceedings for interdict, the alleged wrong is being committed or threatened to 

be committed in the sheriffdom, 

(g) in proceedings relating to a contract— 

(i) the place of execution or performance of the contract is located in the 10 

sheriffdom, and 

(ii) the defender is personally cited in the sheriffdom, 

(h) in actions of furthcoming or multiplepoinding— 

(i) the fund or property that is the subject of the proceedings is located in the 

sheriffdom, or 15 

(ii) the sheriff otherwise has jurisdiction over the arrestee or holder of the fund 

or property that is the subject of the proceedings, 

(i) the party sued is the pursuer in any proceedings pending in the sheriffdom against 

the party suing, 

(j) where the proceedings are founded in delict, the delict was committed in the 20 

sheriffdom, 

(k) the defender has prorogated the jurisdiction of the sheriff or courts of the 

sheriffdom. 

(3) Subsection (2) is subject to— 

(a) section 8 of, and Schedule 1B to, the Domicile and Matrimonial Proceedings Act 25 

1973, 

(b) the Civil Jurisdiction and Judgments Act 1982, 

(c) Chapter 3 of Part 1 of the Family Law Act 1986, and 

(d) any other enactment or rule of law that applies for the purpose of determining the 

jurisdiction of a sheriff in relation to persons or subject-matter. 30 

 
Summary sheriffs: civil and criminal competence and jurisdiction 

43 Summary sheriff: civil competence and jurisdiction 

(1) A summary sheriff may, in relation to civil proceedings in the sheriff court, exercise the 

jurisdiction and powers that attach to the office of sheriff, but only in relation to the 

proceedings and other matters listed in schedule 1. 35 

(2) This section does not affect the jurisdiction and competence of a sheriff in relation to the 

proceedings and other matters listed in schedule 1. 

(3) The Scottish Ministers may by order modify schedule 1. 
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44 Summary sheriff: criminal competence and jurisdiction 

(1) A summary sheriff may, in relation to criminal investigations and proceedings (whether 

summary or solemn proceedings), exercise the jurisdiction and powers that attach to the 

office of sheriff. 

(2) Without limiting the generality of subsection (1), the jurisdiction and powers exercisable 5 

by a summary sheriff under that subsection include, in particular, those of a sheriff 

under the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”). 

(3) Despite subsections (1) and (2), a summary sheriff does not have jurisdiction or power 

to do any of the following in solemn criminal proceedings— 

(a) to preside at any of the following diets, other than for the purpose of adjourning 10 

the diet— 

(i) a first diet, 

(ii) a diet under section 76(1) of the 1995 Act, 

(iii) a trial diet, 

(b) to  pass sentence on an offender, or make any other order or disposal in respect of 15 

the conviction of an offender of an offence, 

(c) to review, vary, revoke or discharge any sentence or such other order or disposal.  

(4) This section does not affect the jurisdiction and competence of a sheriff in relation to 

any matter mentioned in subsection (1). 

 

PART 2 20 

THE SHERIFF APPEAL COURT 

CHAPTER 1 

ESTABLISHMENT AND ROLE 

45 The Sheriff Appeal Court 

(1) There is established a court of law to be known as the Sheriff Appeal Court. 25 

(2) The Court consists of judges each to be known as an Appeal Sheriff.   

 

46 Jurisdiction and competence 

(1) The Sheriff Appeal Court has jurisdiction and competence to hear and determine appeals 

to such extent as is provided by or under— 

(a) this Act, or 30 

(b) any other enactment. 

(2) The Court’s jurisdiction and competence is exercisable by one or more of the Appeal 

Sheriffs at sittings of the Court. 

(3) The Court has all such powers as are, under the law of Scotland, inherently possessed by 

a court of law for the purposes of the discharge of its jurisdiction and competence and 35 

giving full effect to its decisions. 
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(4) Subsection (3) is subject to any other provision of this Act or any other enactment that 

restricts or excludes any power of the Court in determining or disposing of an appeal. 

 

47 Status of decisions of the Sheriff Appeal Court in precedent 

(1) A decision of the Sheriff Appeal Court on the interpretation or application of the law is 

binding— 5 

(a) in proceedings before a sheriff anywhere in Scotland, 

(b) in proceedings before a justice of the peace court anywhere in Scotland, 

(c) in proceedings before the Sheriff Appeal Court, except in a case where the Court 

hearing the proceedings is constituted by a greater number of Appeal Sheriffs than 

those constituting the Court which made the decision. 10 

(2) In subsection (1)(a), the reference to proceedings before a sheriff includes, in the case of 

criminal proceedings, a reference to solemn proceedings before a sheriff and jury. 

 

CHAPTER 2 

APPEAL SHERIFFS 

48 Sheriffs principal to be Appeal Sheriffs 15 

(1) Each person who holds office as a sheriff principal also holds office as an Appeal 

Sheriff by virtue of this subsection. 

(2) A person holding office as a sheriff principal ceases to hold office as an Appeal Sheriff 

if the person ceases to hold office as a sheriff principal. 

(3) If a person holding office as a sheriff principal is suspended from that office for any 20 

period, the person is also suspended from office as an Appeal Sheriff for the same 

period. 

 

49 Appointment of sheriffs as Appeal Sheriffs 

(1) The Lord President of the Court of Session may appoint persons holding the office of 

sheriff to hold office also as Appeal Sheriffs. 25 

(2) The Lord President may appoint as many Appeal Sheriffs under subsection (1) as the 

Lord President considers necessary for the purposes of the Sheriff Appeal Court. 

(3) A person may be appointed under subsection (1) only if the individual has held office as 

a sheriff for at least 5 years. 

(4) The appointment of a sheriff as an Appeal Sheriff does not affect the sheriff’s 30 

appointment as a sheriff and the sheriff may accordingly continue to act in that capacity. 

(5) A person holding office as an Appeal Sheriff under this section ceases to hold that office 

if the person ceases to hold office as a sheriff. 

(6) If a person holding office as an Appeal Sheriff under this section is suspended from the 

office of sheriff for any period, the person is also suspended from office as an Appeal 35 

Sheriff for the same period. 

(7) The Lord President may, with the consent of a majority of the sheriffs principal, remove 

a sheriff from office as an Appeal Sheriff. 
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(8) Removal of a sheriff from the office of Appeal Sheriff under subsection (7) does not 

affect the sheriff’s appointment as a sheriff. 

 

50 Re-employment of former Appeal Sheriffs 

(1) The Lord President of the Court of Session may appoint a qualifying former Appeal 

Sheriff to act as an Appeal Sheriff during such periods or on such occasions as the Lord 5 

President may determine. 

(2) The Lord President may make such an appointment only if the appointment appears to 

the Lord President to be expedient as a temporary measure in order to facilitate the 

disposal of business in the Sheriff Appeal Court. 

(3) A “qualifying former Appeal Sheriff” is an individual who— 10 

(a) ceased to hold that office other than by virtue of— 

(i) an order under section 25 (as read with sections 48(2) and 49(5)), or 

(ii) removal from office under section 49(7), and 

(b) has not reached the age of 75. 

(4) An individual appointed under subsection (1) is to be treated for all purposes (other than 15 

for the purposes of section 49) as an Appeal Sheriff and may exercise the jurisdiction 

and powers that attach to the office of Appeal Sheriff. 

(5) An individual’s appointment under subsection (1) ceases when the individual reaches 

the age of 75. 

(6) Despite the ending (whether by virtue of subsection (5) or otherwise) of an individual’s 20 

appointment under subsection (1)— 

(a) the individual may continue to deal with, give judgment in or deal with an 

ancillary matter relating to, a case begun before the individual while acting under 

that appointment, 

(b) so far as necessary for that purpose, and for the purpose of any subsequent 25 

proceedings arising out of the case or matter, the individual is to be treated as 

acting or, as the case may be, having acted under that appointment. 

(7) An individual appointed under subsection (1) is to be paid such remuneration as the 

Scottish Ministers may determine. 

(8) The Scottish Ministers may determine different amounts of remuneration for— 30 

(a) different individuals so appointed, or 

(b) different descriptions of individuals so appointed. 

(9) Remuneration under subsection (7) is to be paid by the Scottish Courts and Tribunals 

Service. 

 

51 Expenses 35 

(1) The Scottish Courts and Tribunals Service may pay to an Appeal Sheriff such sums as it 

may determine in respect of expenses reasonably incurred by the Appeal Sheriff in the 

performance of, or in connection with, the Appeal Sheriff’s duties as such. 

(2) The Scottish Courts and Tribunals Service may— 
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(a) determine the circumstances in which such sums may be paid, and 

(b) determine different circumstances for different Appeal Sheriffs. 

 

51A Temporary provision 

 Schedule 1A (which makes further provision, for a temporary period, in relation to 

Appeal Sheriffs) has effect. 5 

 

CHAPTER 3 

ORGANISATION OF BUSINESS 

President and Vice President 

52 President and Vice President of the Sheriff Appeal Court 

(1) The Lord President of the Court of Session is to appoint, in accordance with this 10 

section— 

(a) one of the sheriffs principal to be the President of the Sheriff Appeal Court, and 

(b) another sheriff principal to be the Vice President of the Court. 

(2) A sheriff principal holds office as President or Vice President for such period as the 

Lord President may determine. 15 

(3) The President or Vice President may at any time resign office by giving notice in 

writing to the Lord President. 

(4) The Lord President may at any time remove a sheriff principal from office as President 

or Vice President. 

(5) If a person holding office as President or Vice President is suspended from office as a 20 

sheriff principal for any period, the person is also suspended from office as President or, 

as the case may be, Vice President for the same period. 

 

53 President and Vice President: incapacity and suspension 

(1) Subsection (2) applies during any period when the President of the Sheriff Appeal 

Court— 25 

(a) is unable (for any reason) to carry out the functions of the office, or 

(b) is suspended from office. 

(2) During such a period— 

(a) the functions of the President are to be carried out instead by the Vice President, 

and 30 

(b) anything that falls to be done in relation to the President falls to be done instead in 

relation to the Vice President.  

(3) Subsection (4) applies during any period when— 

(a) subsection (2) would, but for subsection (4), apply, and 

(b) the Vice President of the Sheriff Appeal Court— 35 

(i) is unable (for any reason) to carry out the functions of the President, or 
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(ii) is suspended from office. 

(4) During such a period, subsection (2) does not apply and, instead— 

(a) the functions of the President are to be carried out instead by such sheriff principal 

(other than the President or Vice President) as the Lord President of the Court of 

Session may appoint to act in place of the President, and 5 

(b) anything that falls to be done in relation to the President falls to be done instead in 

relation to that sheriff principal. 

 
Disposal of business 

54 President’s responsibility for efficient disposal of business 

(1) The President of the Sheriff Appeal Court is responsible for ensuring the efficient 10 

disposal of business in the Sheriff Appeal Court. 

(2) The President must make such arrangements as appear necessary or expedient for the 

purpose of carrying out the responsibility imposed by subsection (1). 

(3) In particular, the President may provide for the allocation of business among the Appeal 

Sheriffs. 15 

(4) If, in carrying out the responsibility imposed by subsection (1), the President gives a 

direction of an administrative character to a person specified in subsection (5), the 

person must comply with the direction. 

(5) Those persons are— 

(a) an Appeal Sheriff, 20 

(c) a member of the staff of the Scottish Courts and Tribunals Service. 

(6) This section is subject to section 2(2)(a) and (2A) of the Judiciary and Courts (Scotland) 

Act 2008 (the Head of the Scottish Judiciary’s responsibility for efficient disposal of 

business in the Scottish courts). 

 

Sittings 25 

55 Sittings of the Sheriff Appeal Court 

(1) Sittings of the Sheriff Appeal Court may be held at any place in Scotland designated by 

virtue of this Act for the holding of sheriff courts. 

(2) More than one sitting of the Court may take place at the same time, and at different 

places. 30 

(3) The President of the Sheriff Appeal Court may by order prescribe— 

(a) the number of sittings of the Court that are to be held at each place at which they 

may be held, 

(b) the days on which, and the times at which, those sittings are to be held, and 

(c) the descriptions of business to be disposed of at those sittings. 35 

(4) The President must publish notice of the matters prescribed by an order under 

subsection (3) in such manner as the President thinks appropriate in order to bring those 

matters to the attention of persons having an interest in them. 
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(5) Subsection (3) is subject to section 2(2)(a) and (2A) of the Judiciary and Courts 

(Scotland) Act 2008. 

 

56 Rehearing of pending case by a larger Court 

(1) Subsection (2) applies where, in relation to any appeal pending before the Sheriff 

Appeal Court— 5 

(a) the Appeal Sheriff or Appeal Sheriffs constituting the Court consider the appeal to 

be one of particular difficulty or importance, or 

(b) where the Court is constituted by more than one Appeal Sheriff, they are equally 

divided on any matter, whether of fact or law. 

(2) The Appeal Sheriff or Appeal Sheriffs may appoint the appeal to be reheard at another 10 

sitting of the Court constituted by such larger number of Appeal Sheriffs as may be 

necessary for the proper disposal of the appeal. 

 

CHAPTER 4 

ADMINISTRATION 

Clerks 15 

57 Clerk of the Sheriff Appeal Court 

(1) The Scottish Courts and Tribunals Service must appoint a person holding office as a 

sheriff clerk also to hold the office of Clerk of the Sheriff Appeal Court. 

(2) A person’s appointment as Clerk of the Sheriff Appeal Court does not affect the 

person’s appointment as a sheriff clerk. 20 

(3) A person holding office as Clerk of the Sheriff Appeal Court ceases to hold that office if 

the person ceases to hold office as a sheriff clerk. 

(4) Otherwise, a person’s appointment as Clerk of the Sheriff Appeal court— 

(a) lasts for such period, and 

(b) is on such other terms and conditions, 25 

as the Scottish Courts and Tribunals Service may determine. 

(5) In this section, “sheriff clerk” does not include sheriff clerk depute. 

 

58 Deputy Clerks of the Sheriff Appeal Court 

(1) The Scottish Courts and Tribunals Service may appoint individuals to be Deputy Clerks 

of the Sheriff Appeal Court. 30 

(2) The number of Deputy Clerks is for the Scottish Courts and Tribunals Service to 

determine. 

(3) An individual’s appointment as Deputy Clerk— 

(a) lasts for such period, and 

(b) is on such other terms and conditions, 35 

as the Scottish Courts and Tribunals Service may determine. 
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(4) An individual may hold office as a Deputy Clerk of the Sheriff Appeal Court at the same 

time as holding office as clerk, or deputy or assistant clerk, of another court. 

 

59 Clerk and Deputy Clerks: further provision 

(1) The Clerk and Deputy Clerks of the Sheriff Appeal Court are also members of staff of 

the Scottish Courts and Tribunals Service. 5 

(2) Accordingly, a reference in any enactment to the staff of the Scottish Courts and 

Tribunals Service includes, except where the context requires otherwise, a reference to 

the Clerk and Deputy Clerks of the Sheriff Appeal Court. 

(3) The Clerk of the Sheriff Appeal Court may, with the consent of the Scottish Courts and 

Tribunals Service, delegate the carrying out of any of the Clerk’s functions to— 10 

(a) a Deputy Clerk of the Sheriff Appeal Court, or 

(b) any other member of staff of the Scottish Courts and Tribunals Service. 

(4) Subsection (5) applies in relation to any period during which— 

(a) the office of Clerk of the Sheriff Appeal Court is vacant, or 

(b) the holder of that office is for any reason unable to carry out the functions of the 15 

office. 

(5) The Scottish Courts and Tribunals Service may make arrangements for the functions of 

the Clerk of the Sheriff Appeal Court to be carried out during the period referred to in 

subsection (4) by— 

(a) a Deputy Clerk of the Sheriff Appeal Court, or 20 

(b) any other member of staff of the Scottish Courts and Tribunals Service. 

(6) The Scottish Courts and Tribunals Service may give such instructions to the Clerk of the 

Sheriff Appeal Court, or a person carrying out the Clerk’s functions under subsection 

(5), as it considers necessary for the purposes of this Act; and the Clerk or, as the case 

may be, such person must comply with any such instructions. 25 

 
Records 

60 Records of the Sheriff Appeal Court 

(1) A record of the Sheriff Appeal Court is authenticated by being signed by— 

(a) an Appeal Sheriff, or 

(b) the Clerk of the Court. 30 

(2) A record authenticated in accordance with subsection (1), or a certified copy of such a 

record or of an extract of such a record, is sufficient evidence of the facts recorded in the 

record. 

(2A) The Sheriff Appeal Court may keep (and produce) records in electronic form. 

(2B) For the purposes of this section, a reference to a record or a copy of a record being 35 

signed or, as the case may be, certified, includes a reference to the record or copy being 

authenticated by means of— 

(a) an electronic signature, or  
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(b) such other means of authentication as may be specified for that purpose by an act 

of sederunt under section 97(1). 

(3) In this section— 

“certified copy” means a copy certified by the Clerk of the Sheriff Appeal Court 

as a true copy, 5 

“electronic signature” is to be construed in accordance with section 7(2) of the 

Electronic Communications Act 2000, but includes a version of an electronic 

signature which is reproduced on a paper document, 

“record” means any interlocutor, decree, minute or other document by which the 

proceedings and decisions of the Sheriff Appeal Court are recorded. 10 

 

PART 3 

CIVIL PROCEDURE 

CHAPTER 1 

SHERIFF COURT 

Civil jury trials 15 

61 Civil jury trials in an all-Scotland sheriff court 

(1) This section applies in relation to relevant proceedings in an all-Scotland sheriff court. 

(2) If the proceedings are remitted to probation, they must be tried by jury unless— 

(a) the parties agree otherwise, or 

(b) special cause is shown. 20 

(3) Facts or circumstances constitute special cause for the purposes of subsection (2)(b) 

only if they would constitute special cause for the purpose of section 9(b) of the Court of 

Session Act 1988 (allowing of proof by Lord Ordinary). 

(4) The questions to be put to the jury are to be— 

(a) approved by the sheriff, and 25 

(b) specified by the sheriff in an interlocutor. 

(5) The jury is to consist of 12 jurors. 

(7) Proceedings which are to be tried by jury under this section are referred to in this 

Chapter as “jury proceedings”. 

(8) In this section, “relevant proceedings” means proceedings— 30 

(a) of a type specified in an order under section 41(1), and 

(b) which would be a jury action within the meaning of section 11 of the Court of 

Session Act 1988 if the same proceedings were (disregarding section 39)— 

(i) taken by an action in the Court of Session, and 

(ii) remitted to probation there. 35 
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62 Selection of the jury 

(1) The jurors for the trial in jury proceedings are to be selected in open court by ballot. 

(2) Each party to the proceedings may challenge the selection of any juror whose name is 

drawn in the ballot. 

(3) A party may, under subsection (2), at any time during the selection of jurors— 5 

(a) challenge the selection of up to 4 jurors without having to give a reason, and 

(b) challenge the selection of any other juror, provided a reason for the challenge is 

stated. 

 

63 Application to allow the jury to view property 

(1) A party to jury proceedings may apply to the sheriff to allow the jury to view any 10 

heritable or moveable property relevant to the proceedings. 

(2) Where an application is made under subsection (1), the sheriff may grant the application 

if the sheriff considers it proper and necessary for the jury to view the property. 

 

64 Discharge or death of juror during trial 

(1) In jury proceedings, the sheriff may, in the course of the trial, discharge a member of the 15 

jury from further service on the jury if satisfied that the juror— 

(a) is, by reason of illness, unable to continue to serve on the jury, or 

(b) should, for any other reason, be discharged from further service on the jury. 

(2) Subsections (3) and (4) apply where a member of the jury— 

(a) is discharged under subsection (1), or 20 

(b) dies. 

(3) So long as there remain at least 10 members of the jury— 

(a) the remaining members of the jury are in all respects deemed to constitute the jury 

for the purpose of the trial, and 

(b) any verdict returned by the remaining members of the jury, whether unanimous or 25 

by majority, is to have the same force and effect as if it were a unanimous or, as 

the case may be, majority verdict of the whole number of the jury. 

(4) If there remain fewer than 10 members of the jury, the sheriff must— 

(a) discharge the jury, and 

(b) order the proceedings to be tried by another jury.  30 

 

65 Trial to proceed despite objection to opinion and direction of the sheriff 

In jury proceedings, despite any objection being taken in the course of the trial to the 

opinion and direction of the sheriff— 

(a) the trial is to proceed, and 

(b) the jury are to return their verdict and, where necessary, assess damages. 35 
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66 Return of verdict 

(1) In jury proceedings, the sheriff must, at the end of the sheriff’s charge to the jury, direct 

the jury to select one of their members to speak for them when returning their verdict. 

(2) The jury may at any time return a verdict by a simple majority of their members. 

(3) Subsection (4) applies if the jury— 5 

(a) have been enclosed for at least 3 hours, and 

(b) at the end of that time are unable to agree a verdict or to return a verdict by 

majority. 

(4) The sheriff may— 

(a) discharge the jury without their having returned a verdict, and 10 

(b) order the proceedings to be tried by another jury. 

(5) When the verdict is returned, it is to be— 

(a) declared orally in open court by the juror selected under subsection (1), and 

(b) taken down in writing by the sheriff clerk before the jury is discharged. 

(6) In jury proceedings containing a claim for damages, where the jury return a verdict for 15 

the pursuer, the jury must also assess the amount of damages. 

(7) The verdict of the jury is final so far as relating to the facts found by the jury. 

(8) Subsection (7) is subject to sections 67 and 69.  

 

67 Application for new trial 

(1) After the jury have returned their verdict in jury proceedings, any party to the 20 

proceedings may, on any ground specified in subsection (2), apply to the Sheriff Appeal 

Court for a new trial.  

(2) The grounds are— 

(a) the sheriff misdirected the jury, 

(b) undue admission or rejection of evidence, 25 

(c) the verdict is contrary to the evidence, 

(d) damages awarded are excessive or inadequate, 

(e) new evidence or information has come to light since the trial, 

(f) any other ground essential to the justice of the case. 

(3) On an application under subsection (1), the Sheriff Appeal Court may grant or refuse a 30 

new trial. 

(4) Subsection (3) is subject to section 68. 

(5) Where the Court grants a new trial— 

(a) the verdict of the jury is set aside, and 

(b) the proceedings are to be tried by another jury. 35 

(6) Subsection (7) applies where— 
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(a) an application is made under subsection (1) on the ground that the verdict is 

contrary to the evidence, and 

(b) after hearing the parties, the Sheriff Appeal Court is of the opinion that— 

(i) the ground is established, and 

(ii) it has before it all the relevant evidence that could reasonably be expected 5 

to be obtained in relation to the proceedings. 

(7) The Court may, instead of granting a new trial— 

(a) set aside the verdict of the jury, and 

(b) enter judgment for the party unsuccessful at the trial. 

(8) In a case where the Court is constituted by more than one Appeal Sheriff, the opinion 10 

referred to in subsection (6)(b) must be the opinion of all of them. 

 

68 Restrictions on granting a new trial 

(1) Subsection (2) applies where— 

(a) an application is made under section 67(1) on the ground of undue admission of 

evidence, and 15 

(b) the Sheriff Appeal Court is of the opinion that exclusion of the evidence in 

question could not have led to a different verdict from the one actually returned. 

(2) The Court must refuse to grant a new trial. 

(3) Subsection (4) applies where— 

(a) an application is made under section 67(1) on the ground of undue rejection of 20 

documentary evidence, and 

(b) the Sheriff Appeal Court is of the opinion that the documents in question would 

not have affected the jury’s verdict. 

(4) The Court must refuse to grant a new trial. 

(5) Subsection (6) applies where— 25 

(a) an application is made under section 67(1), and 

(b) the Sheriff Appeal Court is of the opinion that— 

(i) the only ground for granting a new trial is that damages awarded are 

excessive or inadequate, and 

(ii) a new trial is essential to the justice of the case. 30 

(6) The Court may grant a new trial restricted to the question of the amount of damages 

only. 

(7) On an application under section 67(1), where the Sheriff Appeal Court is constituted by 

more than one Appeal Sheriff— 

(a) the Court may not grant a new trial except in conformity with the opinion of a 35 

majority of the Appeal Sheriffs hearing the application, and 

(b) in the case of equal division, the Court must refuse to grant a new trial. 
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69 Verdict subject to opinion of the Sheriff Appeal Court 

(1) This section applies in relation to any jury proceedings in which the sheriff has directed 

the jury on any matter. 

(2) A party against whom the verdict of the jury is returned may apply to the Sheriff Appeal 

Court for the verdict instead to be entered in the party’s favour. 5 

(3) On an application under subsection (2), the Court may— 

(a) set aside the verdict and exercise either of the powers in subsections (4) and (6), 

or 

(b) refuse the application. 

(4) Where the Court is of the opinion— 10 

(a) that the sheriff’s direction was erroneous, and 

(b) that the party making the application was entitled to the verdict in whole or in 

part, 

it may direct the verdict to be entered in that party’s favour. 

(5) The Court may direct the verdict to be so entered— 15 

(a) either in whole or in part, and 

(b) either absolutely or on such terms as the Court thinks fit. 

(6) Where the Court is of the opinion that it is necessary to do so, it may order the 

proceedings to be tried by another jury. 

 
Simple procedure 20 

70 Simple procedure 

(1) For the purposes of the procedure and practice in civil proceedings in the sheriff court, 

there is to be a form of procedure to be known as “simple procedure”. 

(2) Subject to the provisions of this Part, further provision about simple procedure is to be 

made by act of sederunt under section 97(1). 25 

(3) The following types of proceedings may only be brought subject to simple procedure 

(and no other types of proceedings may be so brought)— 

(a) proceedings for payment of a sum of money not exceeding £5,000, 

(b) actions of multiplepoinding where the value of the fund or property that is the 

subject of the action does not exceed £5,000, 30 

(c) actions of furthcoming where the value of the arrested fund or subject does not 

exceed £5,000, 

(d) actions ad factum praestandum, other than actions in which there is claimed, in 

addition or as an alternative to a decree ad factum praestandum, a decree for 

payment of a sum of money exceeding £5,000, 35 

(e) proceedings for the recovery of possession of heritable property or moveable 

property, other than proceedings in which there is claimed, in addition or as an 

alternative to a decree for such recovery, a decree for payment of a sum of money 

exceeding £5,000. 
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(3A) Subsection (3) is subject to sections 75 (transfer of cases to simple procedure), 76 

(transfer of cases from simple procedure) and 79 (transitional provision: summary 

cause). 

(4) Subsection (3)(a) is subject to sections 70A and 71. 

(5) The calculation of a sum for the time being mentioned in subsection (3) is to be 5 

determined in accordance with provision made by the Court of Session by act of 

sederunt. 

(6) An act of sederunt under subsection (5) may make different provision for different 

purposes. 

(6A) An act of sederunt under section 97(1) may make provision for the purposes of this Act 10 

for determining whether proceedings are of a type mentioned in subsection (3). 

(7) Proceedings that— 

(a) are subject to simple procedure under subsection (3) or by virtue of any other 

enactment,  

(b) are brought subject to simple procedure under section 71, or 15 

(c) are continued subject to simple procedure by virtue of section 75 or 75A, 

are referred to in this Part as a “simple procedure case”. 

(7A) Subsection (7) is subject to section 76. 

(8) References in subsection (3) to a sum of money is to that amount exclusive of interest 

and expenses. 20 

(9) The Scottish Ministers may by order substitute for any sum for the time being specified 

in this section a different sum. 

 

70A Proceedings in an all-Scotland sheriff court 

(1) Section 70(3), so far as requiring any relevant proceedings to be brought subject to 

simple procedure, does not apply to any such proceedings in an all-Scotland sheriff 25 

court, and no such proceedings may be brought or continued in such a court subject to 

simple procedure. 

(2) Subsection (1) does not affect the application of section 70(3) in relation to any relevant 

proceedings brought in any other sheriff court. 

(3) In this section, “relevant proceedings” means proceedings of a type mentioned in section 30 

70(3)(a) so far as they are also of a type specified in an order under section 41(1). 

 

71 Proceedings for aliment of small amounts under simple procedure 

(1) Subsection (2) applies to a claim for aliment only (whether or not expenses are also 

sought) under section 2 of the Family Law (Scotland) Act 1985 (actions for aliment). 

(2) The claim may be brought subject to simple procedure if the aliment claimed does not 35 

exceed— 

(a) in respect of a child under the age of 18 years, the sum of £100 per week, and 

(b) in any other case, the sum of £200 per week. 
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(3) A provision such as is mentioned in subsection (4) does not apply in relation to a claim 

brought subject to simple procedure under subsection (2). 

(4) The provision referred to in subsection (3) is provision in any enactment— 

(a) limiting the jurisdiction of a sheriff in a simple procedure case by reference to any 

amount, or 5 

(b) limiting the period for which a decree granted by a sheriff is to have effect. 

(5) The Scottish Ministers may by order substitute for any sum for the time being 

mentioned in subsection (2) a different sum. 

 

72 Rule-making: matters to be taken into consideration 

The power to make provision relating to simple procedure by act of sederunt under 10 

section 97(1) is to be exercised so far as possible with a view to ensuring that the sheriff 

before whom a simple procedure case is conducted— 

(a) is able to identify the issues in dispute, 

(b) may facilitate negotiation between or among the parties with a view to securing a 

settlement, 15 

(c) may otherwise assist the parties in reaching a settlement, 

(d) can adopt a procedure that is appropriate to and takes account of the particular 

circumstances of the case. 

 

73 Service of documents 

(1) An act of sederunt under section 97(1) may permit a party to a simple procedure case, in 20 

such circumstances as may be specified in the act, to require the sheriff clerk to effect 

service of any document relating to the case on behalf of the party. 

(2) In subsection (1)— 

(a) the reference to a party to a simple procedure case includes a reference to a 

description of such a party as may be specified in an act of sederunt mentioned in 25 

that subsection, 

(b) the reference to any document relating to the case includes a reference to a 

description of any such document as may be so specified. 

 

74 Evidence in simple procedure cases 

(1) Any enactment or rule of law that prevents evidence being led on grounds of 30 

admissibility before a court of law does not apply in simple procedure cases. 

(2) The evidence, if any, given in simple procedure cases is not to be recorded. 

 

75 Transfer of cases to simple procedure 

(1) This section applies to any civil proceedings in the sheriff court that are being conducted 

otherwise than as a simple procedure case. 35 
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(2) The parties to the proceedings may, at any stage, make a joint application for the 

proceedings to continue subject to simple procedure if the proceedings are of a type that, 

if brought at the time when the application is made— 

(a) would or could be brought subject to simple procedure by virtue of any 

enactment, or 5 

(b) would or could be so brought but for the fact that a financial limit specified in 

section 70(3) or 71(2) is exceeded. 

(3) Where such a joint application is made, the sheriff must direct that the proceedings are 

to continue subject to simple procedure for all purposes (including appeal). 

 

75A Proceedings in an all-Scotland sheriff court: transfer to simple procedure 10 

(1) This section applies to any relevant proceedings in an all-Scotland sheriff court. 

(2) A party to the proceedings may, at any stage, make an application for the proceedings to 

continue subject to simple procedure in another sheriff court. 

(3) Where such an application is made, the sheriff may, on special cause shown— 

(a) direct that the proceedings are to continue subject to simple procedure for all 15 

purposes (including appeal), and 

(b) make an order transferring the proceedings to another sheriff court having 

jurisdiction in relation to the proceedings. 

(4) Where a sheriff makes a direction under section 75(3) in relation to proceedings to 

which this section applies, the sheriff must make an order transferring the proceedings to 20 

another sheriff court having jurisdiction in relation to the proceedings. 

(5) In this section, “relevant proceedings” has the same meaning as in section 70A. 

 

76 Transfer of cases from simple procedure 

(1) A party to a simple procedure case may, at any stage, make an application for the case 

not to proceed subject to simple procedure. 25 

(2) Where such an application is made, the sheriff may direct that the proceedings are no 

longer subject to simple procedure. 

(3) Where a direction is made under subsection (2), the proceedings are to continue for all 

purposes (including appeal) subject to such procedure as would have been applicable to 

them had they not been subject to simple procedure. 30 

 

77 Expenses in simple procedure cases 

(1) The Scottish Ministers may by order provide that— 

(a) in such category of simple procedure cases as may be prescribed in the order, no 

award of expenses may be made, 

(b) in such other category of simple procedure cases as may be so prescribed, any 35 

expenses awarded may not exceed such sum as may be so prescribed.  

(2) The categories of simple procedure cases mentioned in subsection (1) may be prescribed 

by reference to— 
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(a) the value of the claim in the cases, 

(b) the subject matter of the claim in the cases. 

(3) Categories may be prescribed subject to specified exceptions. 

(4) An order under subsection (1) does not apply— 

(a) to simple procedure cases such as those mentioned in subsection (5), 5 

(b) in relation to an appeal to the Sheriff Appeal Court from any decision in a simple 

procedure case, or  

(c) to a simple procedure case in respect of which a direction under subsection (7) is 

made. 

(5) The simple procedure cases referred to in subsection (4)(a) are those in which— 10 

(a) the defender— 

(i) has not stated a defence, 

(ii) having stated a defence, has not proceeded with it, or 

(iii) having stated and proceeded with a defence, has not acted in good faith as 

to its merits, or 15 

(b) a party to the case has behaved unreasonably in relation to the case. 

(6) Subsection (7) applies where the sheriff in a simple procedure case is of the opinion that 

a difficult question of law, or a question of fact of exceptional complexity, is involved. 

(7) The sheriff may, at any stage, on the application of any party to the case, direct that an 

order under subsection (1) is not to apply in relation to the case. 20 

 

78 Appeals from simple procedure cases 

(1) An appeal may be taken to the Sheriff Appeal Court under section 104 on a point of law 

only against a decision of the sheriff constituting final judgment in a simple procedure 

case. 

(2) Any other decision of the sheriff in such a case is not subject to review. 25 

 

79 Transitional provision: summary causes 

(1) Any reference, however expressed, in a pre-commencement enactment to proceedings 

being subject to summary cause procedure is, on and after the coming into force of this 

section, to be construed as a reference to proceedings being subject to simple procedure. 

(2) Accordingly, any reference to proceedings being taken by way of summary cause is to 30 

be construed as a reference to proceedings being subject to simple procedure. 

(3) In subsection (1), “pre-commencement enactment” means any enactment passed or 

made before this section comes into force. 
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Interdicts and other orders: effect outside sheriffdom 

80 Interdicts having effect in more than one sheriffdom 

(1) A sheriff has competence to grant an interdict having effect in relation to conduct at 

places outside the sheriff’s sheriffdom as well as at places within the sheriff’s 

sheriffdom. 5 

(2) In this section, “interdict” includes “interim interdict”. 

 

81 Proceedings for breach of an extended interdict 

(1) In this section, “extended interdict” means an interdict granted by a sheriff, by virtue of 

section 80(1), having effect in relation to conduct at places outside the sheriff’s 

sheriffdom. 10 

(2) Proceedings for breach of an extended interdict may be brought before a sheriff of the 

sheriffdom— 

(a) in which the defender is domiciled, 

(b) in which the interdict was granted, 

(c) in which the alleged breach occurred. 15 

(3) A sheriff before whom proceedings for breach of an extended interdict are brought may 

make an order transferring the proceedings to a sheriff of another sheriffdom (whether 

or not one mentioned in subsection (2)) if satisfied that it would be more appropriate for 

the proceedings to be dealt with by a sheriff of the other sheriffdom.  

(4) A sheriff may make an order under subsection (3)— 20 

(a) on the application of a party to the proceedings, or 

(b) on the sheriff’s own initiative. 

(5) Where an order is made under subsection (3), a sheriff of the sheriffdom to whom the 

proceedings are to be transferred has jurisdiction and competence to consider and 

determine the proceedings. 25 

(6) This section does not affect any power that a sheriff has to decline jurisdiction in any 

case. 

 

82 Power to enable sheriff to make orders having effect outside sheriffdom 

(1) In this section, “relevant order” means an order— 

(a) which a sheriff has competence and jurisdiction to make in civil proceedings, but 30 

(b) which, apart from this section, the sheriff could make only so as to have effect or 

be enforceable within the sheriff’s sheriffdom. 

(2) The Scottish Ministers may by order provide for a sheriff to have competence to make 

relevant orders having effect (and being capable of being enforced) outside the sheriff’s 

sheriffdom as well as within that sheriffdom (referred to in this section as “extended 35 

competence”). 

(3) An order under subsection (2) may— 

(a) make provision in relation to all relevant orders or in relation only to specified 

categories or descriptions of relevant order, 
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(b) make different provision in relation to different categories or descriptions of 

relevant order, 

(c) provide for a sheriff to have extended competence only— 

(i) in such circumstances, 

(ii) in relation to such civil proceedings, or 5 

(iii) subject to such conditions, 

as are specified in the order, 

(d) make provision about jurisdiction in relation to proceedings for relevant orders, 

(e) make provision for the transfer of proceedings for relevant orders between 

different sheriffdoms, 10 

(f) make provision about the enforcement of orders made in the exercise of extended 

competence (including provision about jurisdiction in relation to enforcement 

proceedings). 

(4) Subsection (3) does not affect the generality of section 122(1). 

(5) In subsection (1), “order”— 15 

(a) includes “interim order”, but 

(b) does not include an interdict or an interim interdict. 

 
Execution of deeds relating to heritage 

83 Power of sheriff to order sheriff clerk to execute deed relating to heritage 

(1) This section applies where— 20 

(a) an action relating to heritable property is before a sheriff, or 

(b) it appears to a sheriff that an order under this section is necessary to implement a 

decree of a sheriff relating to heritable property. 

(2) The sheriff may make an order such as is mentioned in subsection (4)— 

(a) on an application by the grantee of any deed relating to the heritable property, and 25 

(b) if satisfied as to the matters mentioned in subsection (3). 

(3) The matters are that the grantor of any deed relating to the heritable property— 

(a) cannot be found,  

(b) refuses to execute the deed, 

(c) is unable, or otherwise fails, to execute the deed. 30 

(4) The order is one— 

(a) dispensing with the execution of the deed by the grantor, and  

(b) directing the sheriff clerk to execute the deed. 

(5) A deed executed by the sheriff clerk in accordance with a direction in an order under 

this section has the same force and effect as if it had been executed by the grantor. 35 

(6) In this section— 
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“grantor”, in relation to a deed relating to the heritable property, means a person 

who is under an obligation to execute the deed, 

“grantee” means the person to whom that obligation is owed. 

 

Interim orders 

84 Interim orders 5 

(1) A sheriff may, on the application of a party to any civil proceedings before the sheriff, 

make— 

(a) such interim order as the sheriff thinks fit in relation to— 

(i) the possession of any heritable or movable property to which the 

proceedings relate, 10 

(ii) the subject matter of the proceedings, 

(b) an interim order ad factum praestandum. 

(2) Subsection (1) does not apply in relation to proceedings under the Children’s Hearings 

(Scotland) Act 2011. 

 

CHAPTER 2 15 

COURT OF SESSION 

85 Judicial review 

After section 27 of the Court of Session Act 1988, insert— 

“Applications to the supervisory jurisdiction of the Court 

27A Time limits 20 

(1) An application to the supervisory jurisdiction of the Court must be made before 

the end of— 

(a) the period of 3 months beginning with the date on which the grounds 

giving rise to the application first arise, or 

(b) such longer period as the Court considers equitable having regard to all 25 

the circumstances. 

(2) Subsection (1) does not apply to an application to the supervisory jurisdiction 

of the Court which, by virtue of any enactment, is to be made before the end of 

a period ending before the period of 3 months mentioned in that subsection 

(however that first-ending period may be expressed). 30 

 

27B Requirement for permission 

(1) No proceedings may be taken in respect of an application to the supervisory 

jurisdiction of the Court unless the Court has granted permission for the 

application to proceed. 

(2) Subject to subsection (3), the Court may grant permission under subsection (1) 35 

for an application to proceed only if it is satisfied that— 
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(a) the applicant can demonstrate a sufficient interest in the subject matter of 

the application, and 

(b) the application has a real prospect of success. 

(3) Where the application relates to a decision of the Upper Tribunal for Scotland 

in an appeal from the First-tier Tribunal for Scotland under section 46 of the 5 

Tribunals (Scotland) Act 2014, the Court may grant permission under 

subsection (1) for the application to proceed only if it is satisfied that— 

(a) the applicant can demonstrate a sufficient interest in the subject matter of 

the application, 

(b) the application has a real prospect of success, and 10 

(c) either— 

(i) the application would raise an important point of principle or 

practice, or 

(ii) there is some other compelling reason for allowing the application 

to proceed. 15 

(4) The Court may grant permission under subsection (1) for an application to 

proceed— 

(a) subject to such conditions as the Court thinks fit, 

(b) only on such of the grounds specified in the application as the Court 

thinks fit. 20 

(5) The Court may decide whether or not to grant permission without an oral 

hearing having been held. 

 

27C Oral hearings where permission refused, etc. 

(1) Subsection (2) applies where, in relation to an application to the supervisory 

jurisdiction of the Court— 25 

(a) the Court— 

(i) refuses permission under subsection 27B(1) for the application to 

proceed, or 

(ii) grants permission for the application to proceed subject to 

conditions or only on particular grounds, and 30 

(b) the Court decides to refuse permission, or grant permission as mentioned 

in paragraph (a)(ii), without an oral hearing having been held. 

(2) The person making the application may, within the period of 7 days beginning 

with the day on which that decision is made, request a review of the decision at 

an oral hearing. 35 

(3) A request under subsection (2) must be considered by a different Lord 

Ordinary from the one who refused permission or granted permission as 

mentioned in subsection (1)(a)(ii). 

(4) Where a request under subsection (2) is granted, the oral hearing must be 

conducted before a different Lord Ordinary from the one who refused or so 40 

granted permission. 
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(5) At a review following a request under subsection (2), the Court must consider 

whether to grant permission for the application to proceed; and subsections (2), 

(3) and (4) of section 27B apply for that purpose. 

(6) Section 28 does not apply— 

(a) where subsection (2) applies, or 5 

(b) in relation to the refusal of a request made under subsection (2). 

 

27D Appeals following oral hearings 

(1) Subsection (2) applies where, after an oral hearing to determine whether or not 

to grant permission for an application to the supervisory jurisdiction of the 

Court to proceed, the Court— 10 

(a) refuses permission for the application to proceed, or 

(b) grants permission for the application to proceed subject to conditions or 

only on particular grounds. 

(2) The person making the application may, within the period of 7 days beginning 

with the day on which the Court makes its decision, appeal under this section 15 

to the Inner House (but may not appeal under any other provision of this Act). 

(3) In an appeal under subsection (2), the Inner House must consider whether to 

grant permission for the application to proceed; and subsections (2), (3) and (4) 

of section 27B apply for that purpose. 

(4) In subsection (1), the reference to an oral hearing is to an oral hearing whether 20 

following a request under section 27C(2) or otherwise.”. 

 

86 Interim orders 

In section 47 of the Court of Session Act 1988 (interim interdict and other interim 

orders), after subsection (2) insert— 

“(2A) The power under subsection (2) to make an order includes, in particular, power 25 

to make an order ad factum praestandum (including an interim order).”. 

 

87 Warrants for ejection 

After section 47 of the Court of Session Act 1988, insert— 

“47A Power to grant warrant for ejection 

 In any proceedings where the Court has competence to grant a decree of 30 

removing, it also has competence to grant a warrant for ejection.”. 

 

CHAPTER 3 

REMIT OF CASES BETWEEN COURTS 

88 Remit of cases to the Court of Session 

(1) Subsection (2) applies to any civil proceedings before a sheriff that are— 35 

(a) proceedings that the Court of Session also has competence and jurisdiction to deal 

with, 
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(b) not proceedings to which section 39 applies, and 

(c) not subject to simple procedure. 

(2) On the application of any of the parties to the proceedings, the sheriff may, at any stage, 

remit the proceedings to the Court of Session if the sheriff considers that the importance 

or difficulty of the proceedings makes it appropriate to do so. 5 

(3) Subsection (4) applies to any civil proceedings before a sheriff that are— 

(a) proceedings to which section 39 applies,  

(b) proceedings that the Court of Session would (but for that section) also have 

competence and jurisdiction to deal with, and 

(c) not subject to simple procedure. 10 

(4) On the application of any of the parties to the proceedings, the sheriff may, at any stage, 

request the Court of Session to allow the proceedings to be remitted to that Court if the 

sheriff considers that the importance or difficulty of the proceedings makes it 

appropriate to do so. 

(5) On receiving a request under subsection (4), the Court of Session may, on cause shown, 15 

allow the proceedings to be remitted to the Court. 

(7) If the Court of Session allows the proceedings to be remitted to that Court, the sheriff is 

to remit the proceedings to that Court. 

(8) Where the proceedings are remitted to the Court of Session under subsection (7), the 

proceedings may be dealt with and disposed of by that Court despite section 39(2).  20 

 

89 Remit of cases from the Court of Session 

(1) Subsection (2) applies to any proceedings in the Court of Session if— 

(a) they are proceedings that a sheriff also has competence and jurisdiction to deal 

with, 

(b) they would be proceedings to which section 39 applies but for the fact that 25 

subsection (1)(b)(ii) of that section is not satisfied, and 

(c) the Court considers, at any stage, that it is unlikely that the aggregate total value 

of all the orders of value granted in the proceedings, exclusive of interest and 

expenses, will be greater than the sum specified in that subsection. 

(2) The Court must remit the proceedings to an appropriate sheriff, unless the Court 30 

considers, on cause shown, that the proceedings should remain in the Court of Session. 

(3) In considering the matter in subsection (1)(c), the Court is to assume— 

(a) that liability for the order sought is established, and 

(b) that there will, where appropriate, be no deduction for contributory negligence. 

(4) Subsection (5) applies to any proceedings in the Court of Session if— 35 

(a) they are proceedings that a sheriff also has competence and jurisdiction to deal 

with, but 

(b) are not proceedings to which paragraph (b) or (c) of subsection (1) applies. 

(5) The Court may, at any stage, remit the proceedings to an appropriate sheriff if the Court 

considers that the nature of the proceedings makes it appropriate to do so. 40 
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(6) The Court may remit proceedings under subsection (2) or (5)— 

(a) on the application of any party to the proceedings, or 

(b) on its own initiative. 

(8) In this section, “an appropriate sheriff” means, in relation to proceedings remitted from 

the Court of Session under this section, a sheriff having competence and jurisdiction to 5 

deal with the proceedings sitting at such sheriff court as the Court may, at the time of the 

remit, specify. 

 

90 Remit of cases to the Scottish Land Court 

(1) Subsection (2) applies to any proceedings before a sheriff where the matter to which the 

proceedings relate could competently be determined by the Scottish Land Court under— 10 

(a) the Agricultural Holdings (Scotland) Act 1991, or 

(b) the Agricultural Holdings (Scotland) Act 2003. 

(2) The sheriff may, at any stage, remit the proceedings to the Scottish Land Court if the 

sheriff considers that it is appropriate to do so. 

(3) The sheriff may remit proceedings under subsection (2)— 15 

(a) on the application of any party to the proceedings, or 

(b) on the sheriff’s own initiative. 

(4) A decision of the sheriff to remit, or not to remit, the proceedings under subsection (2) is 

final and no appeal may be taken against it. 

 

CHAPTER 4 20 

LAY REPRESENTATION FOR NON-NATURAL PERSONS 

91 Key defined terms 

(1) This section applies for the purposes of the interpretation of this Chapter. 

(2) “Non-natural person” means— 

(a) a company (whether incorporated in the United Kingdom or elsewhere), 25 

(b) a limited liability partnership, 

(c) any other partnership, 

(d) an unincorporated association of persons. 

(3) “Lay representative” means an individual who is not a legal representative. 

(4) “Legal representative” means— 30 

(a) a solicitor, 

(b) an advocate, or 

(c) a person having a right to conduct litigation, or a right of audience, by virtue of 

section 27 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990. 

(5) An individual holds a relevant position with a non-natural person if the individual— 35 

(a) in the case of a company, is a director or secretary of the company, 
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(b) in the case of a limited liability partnership, is a member of the partnership, 

(c) in the case of any other partnership, is a partner in the partnership, 

(d) in the case of an unincorporated association, is a member or office holder of the 

association. 

(6) For the purposes of section 92, an individual also holds a relevant position with a non-5 

natural person if the individual is an employee of the non-natural person. 

(7) References to conducting proceedings are references to exercising, in relation to the 

proceedings, a function or right (including a right of audience) that a legal representative 

could exercise in the proceedings. 

 

92 Lay representation in simple procedure cases 10 

(1) This section applies in any simple procedure case to which a non-natural person is a 

party. 

(2) A lay representative may conduct proceedings in the case on behalf of the non-natural 

person if— 

(a) the lay representative holds a relevant position with the non-natural person, 15 

(b) the responsibilities of the lay representative in that position do not consist wholly 

or mainly of conducting legal proceedings on behalf of the non-natural person or 

another person, 

(c) the lay representative is authorised by the non-natural person to conduct the 

proceedings, 20 

(d) the lay representative does not have a personal interest in the subject matter of the 

proceedings, and 

(e) the lay representative is not the subject of an order such as is mentioned in section 

94(2)(f). 

(3) In subsection (2)(d), “personal interest” means an interest other than one that anyone 25 

holding the position that the lay representative holds with the non-natural person would 

have. 

(4) Subsection (2) is subject to provision made by an act of sederunt under section 94. 

 

93 Lay representation in other proceedings 

(1) This section applies in civil proceedings (other than a simple procedure case) to which a 30 

non-natural person is a party. 

(2) A lay representative may, if the court grants permission, conduct the proceedings on 

behalf of the non-natural person. 

(3) The court may grant permission if satisfied that— 

(a) the non-natural person is unable to pay for the services of a legal representative to 35 

conduct the proceedings, 

(b) the lay representative is a suitable person to conduct the proceedings, and 

(c) it is in the interests of justice to grant permission. 
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(4) For the purposes of subsection (3)(b), a lay representative is a suitable person to conduct 

the proceedings if— 

(a) the lay representative holds a relevant position with the non-natural person, 

(b) the responsibilities of the lay representative in that position do not consist wholly 

or mainly of conducting legal proceedings on behalf of the non-natural person or 5 

another person, 

(c) the lay representative is authorised by the non-natural person to conduct the 

proceedings, 

(d) the lay representative does not have a personal interest in the subject matter of the 

proceedings, and 10 

(e) the lay representative is not the subject of an order such as is mentioned in section 

94(2)(f). 

(5) In subsection (4)(d), “personal interest” means an interest other than one that anyone 

holding the position that the lay representative holds with the non-natural person would 

have. 15 

(6) For the purposes of subsection (3)(c), in deciding whether it is in the interests of justice 

to grant permission, the court must have regard, in particular, to— 

(a) the non-natural person’s prospects of success in the proceedings, and 

(b) the likely complexity of the proceedings. 

(7) Subsection (2) is subject to provision made by an act of sederunt under section 94. 20 

(8) In this section— 

“civil proceedings” means civil proceedings in— 

(a) the Court of Session, 

(b) the Sheriff Appeal Court, or 

(c) the sheriff court, 25 

“the court”, in the case of proceedings in the sheriff court, means the sheriff. 

 

94 Lay representation: supplementary provision 

(1) The Court of Session may, by act of sederunt, make further provision about— 

(a) the granting of permission under section 93, and 

(b) the conduct of proceedings by lay representatives by virtue of this Chapter. 30 

(2) Provision under subsection (1) may include, in particular, provision— 

(a) about the procedure to be followed in considering applications for permission 

under section 93 (including provision for applications to be considered in 

chambers and without hearing the parties), 

(b) regulating the conduct of lay representatives in exercising a function or right by 35 

virtue of this Chapter, 

(c) about the authorisation of lay representatives for the purposes of this Chapter, 
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(d) imposing conditions on the exercise by lay representatives of a function or right 

by virtue of this Chapter or enabling the court to impose such conditions in 

particular cases, 

(e) enabling the court, in particular cases, to withdraw a lay representative’s right to 

exercise a function or right by virtue of this Chapter if the representative 5 

contravenes provision made by virtue of the act of sederunt, 

(f) enabling the court to make an order preventing a lay representative from 

conducting any proceedings before any court on behalf of non-natural persons,  

(g) enabling the court, in awarding expenses against a non-natural person in any case, 

to find a lay representative jointly and severally liable for the expenses. 10 

(3) An act of sederunt under subsection (1) may make different provision for different 

purposes. 

(4) In this section, “the court”, in the case of proceedings in the sheriff court, means the 

sheriff. 

 

CHAPTER 5 15 

JURY SERVICE 

95 Jury service 

(1) The Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 is amended in 

accordance with this section. 

(2) In section 1 (qualification of jurors)— 20 

(a) in subsection (1)— 

(i) the words “to subsections (2) and (3) below and” are repealed, and 

(ii) for paragraph (b) substitute— 

“(b) is not less than 18 years of age;”. 

(b) subsections (1A), (2) and (3) are repealed, 25 

(c) in subsection (5), the words “under subsection (2) or (3) above or” are repealed. 

(3) In section 1A (excusal of jurors in relation to criminal proceedings)— 

(a) in each of subsections (1), (2) and (3), the words “in relation to criminal 

proceedings” are repealed, 

(b) in subsection (3), for “(a)(iii)” substitute “(ab)”, 30 

(c) the title of the section becomes “Excusal of jurors as of right”. 

(4) In Part III of Schedule 1 (persons excusable from jury service as of right), in Group F, 

for paragraphs (a) and (aa) substitute— 

“(a) persons who have served as a juror in the period of 5 years ending with 

the date on which the person is cited first to attend; 35 

(aa) persons who have attended for jury service, but have not served as a 

juror, in the period of 2 years ending with the date on which the person is 

cited first to attend; 

(ab) persons who have attained the age of 71;”.   
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CHAPTER 7 

VEXATIOUS PROCEEDINGS 

100 Vexatious litigation orders 

(1) The Inner House may, on the application of the Lord Advocate, make a vexatious 

litigation order in relation to a person (a “vexatious litigant”). 5 

(2) A vexatious litigation order is an order which has either or both of the following 

effects— 

(a) the vexatious litigant may institute civil proceedings only with the permission of a 

judge of the Outer House, 

(b) the vexatious litigant may take a specified step in specified ongoing civil 10 

proceedings only with such permission. 

(3) In subsection (2)(b)— 

(a) “specified ongoing civil proceedings” means civil proceedings which— 

(i) were instituted by the vexatious litigant before the order was made, and 

(ii) are specified in the order, 15 

(b) “specified step” means a step specified in the order. 

(4) A vexatious litigation order has effect— 

(a) during such period as is specified in the order, or 

(b) if no period is so specified, indefinitely. 

(5) In this section and section 101— 20 

(a) “the Inner House” means the Inner House of the Court of Session, 

(b) “the Outer House” means the Outer House of the Court of Session, 

(c) “vexatious litigant” means, in relation to a vexatious litigation order, the person to 

whom the order relates, 

(d) “vexatious litigation order” means an order made under subsection (1). 25 

 

101 Vexatious litigation orders: further provision 

(1) The Inner House may make a vexatious litigation order in relation to a person only if 

satisfied that the person has habitually and persistently, without any reasonable ground 

for doing so— 

(a) instituted vexatious civil proceedings, or 30 

(b) made vexatious applications to the court in the course of civil proceedings 

(whether or not instituted by the person). 

(2) For the purpose of subsection (1), it does not matter whether the proceedings— 

(a) were instituted in Scotland or elsewhere, 

(b) involved the same parties or different parties. 35 

(3) A copy of a vexatious litigation order must be published in the Edinburgh Gazette. 

1398



Courts Reform (Scotland) Bill 51 

Part 3—Civil procedure 

Chapter 7—Vexatious proceedings 

 

(4) A judge of the Outer House may grant permission to a vexatious litigant to institute civil 

proceedings or, as the case may be, to take a step in such proceedings only if satisfied 

that there is a reasonable ground for the proceedings or the taking of the step. 

(5) The decision of the judge to refuse to grant permission under subsection (4) is final. 

(6) Subsection (7) applies in relation to civil proceedings instituted in any court by a 5 

vexatious litigant before the Inner House makes a vexatious litigation order in relation to 

the vexatious litigant. 

(7) The court may make such order as it sees fit in consequence of the vexatious litigation 

order. 

(8) In subsection (7), “the court” means— 10 

(a) the court which is dealing with the proceedings, 

(b) in the case of proceedings in the sheriff court, the sheriff. 

 

102 Power to make orders in relation to vexatious behaviour 

(1) The Scottish Ministers may by regulations confer on the Court of Session, a sheriff or 

the Sheriff Appeal Court the power to make an order of a kind mentioned in subsection 15 

(2) in relation to a person who has behaved in a vexatious manner in civil proceedings 

before the Court of Session, sheriff or, as the case may be, Sheriff Appeal Court. 

(2) The order referred to in subsection (1) is an order that the person may do any of the 

following only with the permission of a court or a judge of any court— 

(a) take such a step in those proceedings as is specified in the order, 20 

(b) take such a step as is so specified in such other civil proceedings (whether or not 

those proceedings are before the Court of Session, sheriff or, as the case may be, 

Sheriff Appeal Court) as are so specified, 

(c) institute civil proceedings in such a court as is so specified. 

(3) For the purpose of subsection (1), a person behaves in a vexatious manner in civil 25 

proceedings if the person— 

(a) institutes the proceedings and they are vexatious, or 

(b) makes a vexatious application in the course of the proceedings (whether or not 

they were instituted by the person). 

(4) Regulations under subsection (1) may include provision for— 30 

(a) an order to be made on the application of a party to the proceedings or on the 

Court’s or, as the case may be, sheriff’s own initiative, 

(b) circumstances in which the Court or sheriff may make an order, and the 

requirements as to permission which may be imposed in an order in those 

circumstances,  35 

(c) the factors which the Court or sheriff may take into account in deciding whether 

to make an order (including the person’s behaviour in other civil proceedings, 

whether in Scotland or elsewhere), 

(d) the courts in relation to which an order may have effect, 

(e) the maximum period for which an order may have effect, 40 
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(f) the effect of an order in any other respects. 

(5) The Scottish Ministers must consult the Lord President of the Court of Session before 

making regulations under subsection (1). 

(6) Regulations under subsection (1)— 

(a) are subject to the negative procedure, 5 

(b) may make different provision for different purposes, 

(c) may make incidental, supplemental, consequential, transitional, transitory or 

saving provision. 

 

PART 3A 

PROCEDURE AND FEES 10 

Procedure 

96 Power to regulate procedure etc. in the Court of Session 

(1) The Court of Session may by act of sederunt make provision for or about— 

(a) the procedure and practice to be followed in proceedings in the Court, 

(b) any matter incidental or ancillary to such proceedings. 15 

(2) Without limiting that generality, the power in subsection (1) includes power to make 

provision for or about— 

(a) execution or diligence following on such proceedings, 

(b) avoiding the need for, or mitigating the length and complexity of, such 

proceedings, including— 20 

(i) encouraging settlement of disputes and the use of alternative dispute 

resolution procedures, 

(ii) action to be taken before such proceedings are brought by persons who will 

be party to the proceedings, 

(c) other aspects of the conduct and management of such proceedings, including the 25 

use of technology, 

(d) simplifying the language used in connection with such proceedings or matters 

incidental or ancillary to them, 

(e) the form of any document to be used in connection with such proceedings, matters 

incidental or ancillary to them or matters specified in this subsection, 30 

(f) appeals against a decision of the Court, 

(g) applications that may be made to the Court, 

(h) time limits in relation to proceedings mentioned in subsection (1), matters 

incidental or ancillary to them or matters specified in this subsection, 

(i) the steps that the Court may take where there has been an abuse of process by a 35 

party to such proceedings, 

(j) expenses that may be awarded to parties to such proceedings, 
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(k) other payments such parties may be required to make in respect of their conduct 

relating to such proceedings, 

(l) the payment, investment or application of any sum of money awarded in such 

proceedings to or in respect of a person under a legal disability, 

(m) the representation of parties to such proceedings, and others, including 5 

representation by persons who— 

(i) are neither solicitors nor advocates, or 

(ii) do not have the right to conduct litigation, or a right of audience, by virtue 

of section 27 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 

1990, 10 

(n) the functions and rights of persons appointed by the Court in connection with such 

proceedings, 

(o) witnesses and evidence, including modifying the rules of evidence as they apply 

to such proceedings, 

(p) the quorum for a Division of the Inner House considering purely procedural 15 

matters and, in the case of an extra Division, as to which judge is to preside and to 

sign any judgment or interlocutor pronounced by the extra Division, 

(q) such other matters as the Court thinks necessary or appropriate for the purposes of 

carrying out or giving effect to the provisions of any enactment (including this 

Act) relating to such proceedings or matters incidental or ancillary to them. 20 

(3) An act of sederunt under subsection (1) may make— 

(a) incidental, supplemental, consequential, transitional, transitory or saving 

provision,  

(b) provision amending, repealing or revoking any enactment (including any 

provision of this Act) relating to matters with respect to which an act of sederunt 25 

may be made, 

(c) different provision for different purposes. 

(4) This section is without prejudice to— 

(a) any enactment that enables the Court to make rules (by act of sederunt or 

otherwise) regulating the practice and procedure to be followed in proceedings to 30 

which this section applies, or 

(b) the inherent powers of the Court. 

 

97 Power to regulate procedure etc. in the sheriff court and the Sheriff Appeal Court 

(1) The Court of Session may by act of sederunt make provision for or about— 

(a) the procedure and practice to be followed in civil proceedings in the sheriff court 35 

or in the Sheriff Appeal Court, 

(b) any matter incidental or ancillary to such proceedings. 

(2) Without limiting that generality, the power in subsection (1) includes power to make 

provision for or about— 

(a) execution or diligence following on such proceedings, 40 
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(b) avoiding the need for, or mitigating the length and complexity of, such 

proceedings, including— 

(i) encouraging settlement of disputes and the use of alternative dispute 

resolution procedures, 

(ii) action to be taken before such proceedings are brought by persons who will 5 

be party to the proceedings, 

(c) other aspects of the conduct and management of such proceedings, including the 

use of technology, 

(d) simplifying the language used in connection with such proceedings or matters 

incidental or ancillary to them, 10 

(e) the form of any document to be used in connection with such proceedings, matters 

incidental or ancillary to them or matters specified in this subsection, 

(f) appeals against a decision of a sheriff or the Sheriff Appeal Court, 

(g) applications that may be made to a sheriff or the Sheriff Appeal Court, 

(h) time limits in relation to proceedings mentioned in subsection (1), matters 15 

incidental or ancillary to them or matters specified in this subsection, 

(i) the steps that a sheriff or the Sheriff Appeal Court may take where there has been 

an abuse of process by a party to such proceedings, 

(j) expenses that may be awarded to parties to such proceedings, 

(k) other payments such parties may be required to make in respect of their conduct 20 

relating to such proceedings, 

(l) the payment, investment or application of any sum of money awarded in such 

proceedings to or in respect of a person under a legal disability, 

(m) the representation of parties to such proceedings, and others, including 

representation by persons who— 25 

(i) are neither solicitors nor advocates, or 

(ii) do not have the right to conduct litigation, or a right of audience, by virtue 

of section 27 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 

1990, 

(n) the functions and rights of persons appointed by a sheriff or the Sheriff Appeal 30 

Court in connection with such proceedings, 

(o) witnesses and evidence, including modifying the rules of evidence as they apply 

to such proceedings, 

(p) the quorum for sittings of the Sheriff Appeal Court, 

(q) determining which Appeal Sheriff is to preside at such sittings where the Court is 35 

constituted by more than one Appeal Sheriff, 

(r) such other matters as the Court of Session thinks necessary or appropriate for the 

purposes of carrying out or giving effect to the provisions of any enactment 

(including this Act) relating to such proceedings or matters incidental or ancillary 

to them. 40 

(3) Nothing in an act of sederunt under subsection (1) is to derogate from the provisions of 

sections 70 to 78 (simple procedure). 
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(4) An act of sederunt under subsection (1) may make— 

(a) incidental, supplemental, consequential, transitional, transitory or saving 

provision,  

(b) provision amending, repealing or revoking any enactment (including any 

provision of this Act) relating to matters with respect to which an act of sederunt 5 

under subsection (1) may be made, 

(c) different provision for different purposes. 

(5) Before making an act of sederunt under subsection (1) with respect to any matter, the 

Court of Session must— 

(a) consult the Scottish Civil Justice Council, and 10 

(b) take into consideration any views expressed by the Council with respect to that 

matter. 

(6) Subsection (5) does not apply in relation to an act of sederunt that embodies, with or 

without modifications, draft rules submitted by the Scottish Civil Justice Council to the 

Court of Session. 15 

(7) This section is without prejudice to— 

(a) any enactment that enables the Court of Session to make rules (by act of sederunt 

or otherwise) regulating the practice and procedure to be followed in proceedings 

to which this section applies, or 

(b) the inherent powers of a sheriff or the Sheriff Appeal Court. 20 

 

Fees of solicitors etc. 

98 Power to regulate fees in the Court of Session 

(1) The Court of Session may, in relation to any proceedings in the Court (including any 

execution or diligence following such proceedings), by act of sederunt make provision 

for or about the fees of— 25 

(a) solicitors, 

(b) messengers-at-arms, 

(c) persons acting under the Execution of Diligence (Scotland) Act 1926, 

(d) witnesses, 

(e) shorthand writers, 30 

(f) such other persons, or persons of such descriptions, as the Scottish Ministers may 

by order specify. 

(2) An act of sederunt under subsection (1) may not make any provision for or about the 

fees that the Scottish Ministers may regulate under or by virtue of section 33 of the 

Legal Aid (Scotland) Act 1986 (fees and outlays of solicitors and counsel). 35 

(3) An act of sederunt under subsection (1) and an order under subsection (1)(f) may 

make— 

(a) incidental, supplemental, consequential, transitional, transitory or saving 

provision, 

(b) different provision for different purposes. 40 
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(4) Before making an order under subsection (1)(f), the Scottish Ministers must consult the 

Lord President of the Court of Session. 

(5) An act of sederunt under subsection (1) is subject to the negative procedure. 

 

99 Power to regulate fees in the sheriff court and the Sheriff Appeal Court 

(1) The Court of Session may, in relation to civil proceedings in the sheriff court or the 5 

Sheriff Appeal Court (including any execution or diligence following such proceedings), 

by act of sederunt make provision for or about the fees of— 

(a) solicitors, 

(b) sheriff officers, 

(c) persons acting under the Execution of Diligence (Scotland) Act 1926, 10 

(d) witnesses, 

(e) shorthand writers, 

(f) such other persons, or persons of such descriptions, as the Scottish Ministers may 

by order specify. 

(2) An act of sederunt under subsection (1) may not make any provision for or about the 15 

fees that the Scottish Ministers may regulate under or by virtue of section 33 of the 

Legal Aid (Scotland) Act 1986 (fees and outlays of solicitors and counsel). 

(3) An act of sederunt under subsection (1) may make— 

(a) incidental, supplemental, consequential, transitional, transitory or saving 

provision, 20 

(b) different provision for different purposes. 

(4) Before making an order under subsection (1)(f), the Scottish Ministers must consult the 

Lord President of the Court of Session. 

(5) An act of sederunt under subsection (1) is subject to the negative procedure. 

 

Court fees 25 

102A Power to provide for fees for SCTS, court clerks and other officers 

(1) The Scottish Ministers may by order make provision for the charging of fees in respect 

of the carrying out of the functions of the Scottish Courts and Tribunals Service (“the 

SCTS”) or a relevant officer in connection with— 

(a) proceedings in the Scottish Courts, or 30 

(b) any other matter dealt with by a relevant officer. 

(2) An order under subsection (1) may— 

(a) in particular include provision— 

(i) specifying, or for determining, the amount of fees, 

(ii) specifying, or for determining, the persons or types of person who are to 35 

pay the fees, 

(iii) specifying the times when, places where and persons to whom the fees are 

to be paid, 
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(iv) for exemptions from the requirement to pay fees, 

(v) for the remission of fees, 

(vi) for modification of fees, 

(b) make different provision for different purposes or circumstances including, in 

particular, different provision for— 5 

(i) different Scottish Courts, 

(ii) different relevant officers, 

(iii) different proceedings or types of proceedings. 

(3) In this section— 

 “relevant officer” means— 10 

(a) a clerk, deputy clerk or assistant clerk of any of the Scottish Courts, 

(b) the Accountant of Court, 

(c) the Auditor of the Court of Session, 

(d) the auditor of a sheriff court, 

(e) any other officer who is a member of the staff of the SCTS, 15 

 “Scottish Courts” means— 

(a) the Court of Session, 

(b) the High Court of Justiciary, 

(c) the court for hearing appeals under section 57(1)(b) of the Representation 

of the People Act 1983, 20 

(d) the election court in Scotland constituted under section 123 of that Act, 

(da) the Scottish Land Court, 

(e) the Lands Valuation Appeal Court, 

(f) the Sheriff Appeal Court, 

(g) sheriff courts, 25 

(h) justice of the peace courts. 

(4) The Scottish Ministers may by order modify (either or both of) the definitions of 

“relevant officer” and “Scottish Courts” in subsection (3). 

  

Sanction for counsel 

102B Sanction for counsel in the sheriff court and Sheriff Appeal Court 30 

(1) This section applies in civil proceedings in the sheriff court or the Sheriff Appeal Court 

where the court is deciding, for the purposes of any relevant expenses rule, whether to 

sanction the employment of counsel by a party for the purposes of the proceedings. 

(2) The court must sanction the employment of counsel if the court considers, in all the 

circumstances of the case, that it is reasonable to do so. 35 

(3) In considering that matter, the court must have regard to— 
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(a) whether the proceedings are such as to merit the employment of counsel, having 

particular regard to— 

(i) the difficulty or complexity, or likely difficulty or complexity, of the 

proceedings, 

(ii) the importance or value of any claim in the proceedings, and 5 

(b) the desirability of ensuring that no party gains an unfair advantage by virtue of the 

employment of counsel. 

(4) The court may have regard to such other matters as it considers appropriate. 

(5) References in this section to proceedings include references to any part or aspect of the 

proceedings. 10 

(6) In this section— 

 “counsel” means— 

(a) an advocate, 

(b) a solicitor having a right of audience in the Court of Session under section 

25A of the Solicitors (Scotland) Act 1980, 15 

 “court”, in relation to proceedings in the sheriff court, means the sheriff, 

 “relevant expenses rule” means, in relation to any proceedings mentioned in 

subsection (1), any provision of an act of sederunt requiring, or having the effect 

of requiring, that the employment of counsel by a party for the purposes of the 

proceedings be sanctioned by the court before the fees of counsel are allowable as 20 

expenses that may be awarded to the party. 

(7) This section is subject to an act of sederunt under section 97(1) or 99(1). 

 

PART 4 

CIVIL APPEALS 

Appeals to the Sheriff Appeal Court 25 

103 Abolition of appeal from a sheriff to the sheriff principal 

(1) No appeal may be taken to the sheriff principal against any decision of a sheriff in civil 

proceedings. 

(2) Subsection (3) applies to any provision of any pre-commencement enactment that— 

(a) provides for an appeal to the sheriff principal from any decision of a sheriff in 30 

civil proceedings, or 

(b) restricts or excludes any such appeal. 

(3) The provision has effect as if for the reference to the sheriff principal there were 

substituted a reference to the Sheriff Appeal Court. 

(4) In subsection (2), “pre-commencement enactment” means an enactment passed or made 35 

before this section comes into force. 
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104 Appeal from a sheriff to the Sheriff Appeal Court 

(1) An appeal may be taken to the Sheriff Appeal Court, without the need for permission, 

against— 

(a) a decision of a sheriff constituting final judgment in civil proceedings, or 

(b) any decision of a sheriff in civil proceedings— 5 

(i) granting, refusing or recalling an interdict, whether interim or final, 

(ii) granting interim decree for payment of money other than a decree for 

expenses, 

(iii) making an order ad factum praestandum, 

(iv) sisting an action, 10 

(v) allowing, refusing or limiting the mode of proof, or 

(vi) refusing a reponing note. 

(2) An appeal may be taken to the Sheriff Appeal Court against any other decision of a 

sheriff in civil proceedings if the sheriff, on the sheriff’s own initiative or on the 

application of any party to the proceedings, grants permission for the appeal. 15 

(3) In an appeal to the Sheriff Appeal Court, the Court may allow further proof. 

(4) This section does not affect any other right of appeal to the Sheriff Appeal Court under 

any other enactment. 

(5) This section does not affect any right of appeal against any decision of a sheriff to the 

Court of Session under any other enactment. 20 

(6) This section is subject to any provision of this or any other enactment that restricts or 

excludes a right of appeal from a sheriff to the Sheriff Appeal Court. 

 

105 Sheriff Appeal Court’s powers of disposal in appeals 

(1) In determining an appeal under section 104, the Court has power to— 

(a) grant such disposal as the Court sees fit, including by (in whole or in part)— 25 

(i) adhering to the decision that is subject to the appeal, 

(ii) recalling the decision, 

(iii) varying the decision, 

(iv) remitting the case back to the sheriff, 

(v) dismissing the appeal, 30 

(b) make such incidental or interim orders as may be necessary, and 

(c) determine any incidental or other issue that needs to be determined for the purpose 

of doing justice in the appeal. 

(2) Subsection (1)— 

(a) does not affect the generality of section 46(3), but 35 

(b) is subject to any other provision of this Act or any other enactment that restricts or 

excludes any power of the Court in determining or disposing of an appeal. 
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106 Remit of appeal from the Sheriff Appeal Court to the Court of Session 

(1) This section applies in relation to an appeal to the Sheriff Appeal Court against a 

decision of a sheriff in civil proceedings. 

(2) The Sheriff Appeal Court may— 

(a) on the application of a party to the appeal, and 5 

(b) if satisfied that the appeal raises a complex or novel point of law, 

remit the appeal to the Court of Session. 

(3) Where an appeal is remitted to the Court of Session under subsection (2), the Court of 

Session may deal with and dispose of the appeal as if it had originally been made direct 

to that Court. 10 

 
Appeals to the Court of Session 

107 Appeal from the Sheriff Appeal Court to the Court of Session 

(1) An appeal may be taken to the Court of Session against a decision of the Sheriff Appeal 

Court constituting final judgment in civil proceedings, but only— 

(a) with the permission of the Sheriff Appeal Court, or 15 

(b) if that Court has refused permission, with the permission of the Court of Session. 

(2) The Sheriff Appeal Court or the Court of Session may grant permission under 

subsection (1) only if the Court considers that— 

(a) the appeal would raise an important point of principle or practice, or 

(b) there is some other compelling reason for the Court of Session to hear the appeal. 20 

(3) This section does not affect any other right of appeal against any decision of the Sheriff 

Appeal Court to the Court of Session under any other enactment. 

(4) This section is subject to any provision of any other enactment that restricts or excludes 

a right of appeal from the Sheriff Appeal Court to the Court of Session. 

 

108 Appeal from the sheriff principal to the Court of Session 25 

(1) An appeal may be taken to the Court of Session against a decision of a sheriff principal 

constituting a final judgment in relevant civil proceedings. 

(2) This section does not affect any other right of appeal against any decision of a sheriff 

principal to the Court of Session under any other enactment. 

(3) This section is subject to any provision of any other enactment that restricts or excludes 30 

any right of appeal from a sheriff principal to the Court of Session. 

(4) In subsection (1), “relevant civil proceedings” means civil proceedings (other than an 

appeal) under an enactment that provides for the proceedings to be brought before a 

sheriff principal rather than a sheriff. 

 

109 Appeals: granting of leave or permission and assessment of grounds of appeal  35 

In the Court of Session Act 1988, after section 31 insert— 

“31A Power to provide for single judge of Inner House to determine leave or 

permission and assess grounds of appeal 
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(1) The Court may by act of sederunt provide for any applications to the Court for 

leave or permission to appeal to the Inner House to be determined by a single 

judge of the Inner House. 

(2) The Court may by act of sederunt provide for— 

(a) any appeal proceedings to be considered initially (and, where required, 5 

after leave or permission to appeal has been granted) by a single judge of 

the Inner House, and 

(b) for the single judge to decide, by reference to whether the grounds of 

appeal or any of them are arguable— 

(i) whether the appeal proceedings should be allowed to proceed in 10 

the Inner House, and 

(ii) if so, on which grounds. 

(3) An act of sederunt under subsection (1) or (2)— 

(a) must include provision— 

(i) about the procedure to be followed in the proceedings before the 15 

single judge, including provision for the parties to be heard before 

the judge makes a decision, 

(ii) for review, on the application of any party to the proceedings, of 

the decision of the single judge by a Division of the Inner House, 

(iii) about the grounds on which the decision may be so reviewed, 20 

(iv) about the procedure to be followed in such a review, 

(v) about the matters that may be considered in such a review and the 

powers available to the Division on disposing of the review, and 

(b) may make different provision in relation to different types of— 

(i) applications for leave or permission, 25 

(ii) appeal proceedings. 

(4) Subject to any provision made in an act of sederunt by virtue of subsection 

(3)(a)(ii) to (v), the decision of any single judge under an act of sederunt under 

subsection (1) or (2) is final. 

(5) Subsection (6) applies in appeal proceedings in which— 30 

(a) a single judge has granted leave or permission for the appeal by virtue of 

subsection (1), and 

(b) the judge’s decision is subject to review by a Division of the Inner House 

by virtue of subsection (3)(a)(ii). 

(6) Where this subsection applies, the reference in subsection (2)(a) to leave or 35 

permission to appeal having been granted is a reference to its having been 

confirmed following review by the Division of the Inner House. 

(7) In subsection (2)(a), “appeal proceedings” means proceedings on— 

(a) a reclaiming application under section 28 (reclaiming against decisions 

of a Lord Ordinary), 40 

(b) an application under section 29 (application for a new trial), 
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(c) an application under section 31 (application to overturn jury verdict), 

(d) an appeal from the Sheriff Appeal Court under section 107 of the Courts 

Reform (Scotland) Act 2014, 

(e) an appeal from a sheriff principal under section 108 of that Act, 

(f) any other appeal taken to the Court (whether under an enactment or 5 

otherwise).”. 

 
Effect of appeal 

110 Effect of appeal 

(1) This section applies to— 

(a) an appeal to the Sheriff Appeal Court under section 104 (including such an appeal 10 

remitted to the Court of Session under section 106), and 

(b) an appeal to the Court of Session under section 107 or 108. 

(2) In the appeal, all prior decisions in the proceedings (whether made at first instance or at 

any stage of appeal) are open to review. 

(3) Any party to the proceedings may insist in the appeal even though the party is not the 15 

one who initiated the appeal. 

(4) An appeal to which this section applies does not prevent the immediate execution of any 

of the following, which may continue to have effect despite the appeal until recalled— 

(a) a warrant to take inventories, 

(b) a warrant to place effects in custody for the interim, 20 

(c) a warrant for interim preservation, 

(d) an interim interdict. 

 
Appeals to the Supreme Court 

111 Appeals to the Supreme Court 

In the Court of Session Act 1988, for section 40 (appeals to the Supreme Court: 25 

appealable interlocutors) substitute— 

“40 Appeals to the Supreme Court 

(1) An appeal may be taken to the Supreme Court against a decision of the Inner 

House mentioned in subsection (2), but only— 

(a) with the permission of the Inner House, or 30 

(b) if the Inner House has refused permission, with the permission of the 

Supreme Court. 

(2) The decisions are— 

(a) a decision constituting final judgment in any proceedings, 

(aa) a decision in an exchequer cause, 35 

(b) a decision, on an application under section 29, to grant or refuse a new 

trial in any proceedings, 
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(c) any other decision in any proceedings if— 

(i) there is a difference of opinion among the judges making the 

decision, or 

(ii) the decision is one sustaining a preliminary defence and dismissing 

the proceedings. 5 

(3) An appeal may be taken to the Supreme Court against any other decision of the 

Inner House in any proceedings, but only with the permission of the Inner 

House. 

(4) In an appeal against a decision mentioned in subsection (2)(b), the Supreme 

Court has the same powers as the Inner House had in relation to the application 10 

under section 29, including, in particular, the powers under sections 29(3) and 

30(3). 

(5) No appeal may be taken to the Supreme Court against any decision of a Lord 

Ordinary. 

(6) But subsection (5) does not affect the operation of subsections (1) and (3) in 15 

relation to a decision of the Inner House in a review of a decision of a Lord 

Ordinary. 

(7) In an appeal to the Supreme Court under this section against a decision of the 

Inner House in any proceedings, all prior decisions in the proceedings (whether 

made at first instance or at any stage of appeal) are open to review by the 20 

Supreme Court. 

(8) This section is subject to— 

(a) sections 27(5) and 32(5), 

(b) any provision of any other enactment that restricts or excludes an appeal 

from the Court of Session to the Supreme Court. 25 

(9) This section does not affect any right of appeal from the Court of Session to the 

Supreme Court that arises apart from this section. 

(10) In this section— 

 “final judgment”, in relation to any proceedings, means a decision 

which, by itself or taken along with prior decisions in the proceedings, 30 

disposes of the subject matter of the proceedings on its merits, even 

though judgment may not have been pronounced on every question 

raised or expenses found due may not have been modified, taxed or 

decerned for, 

 “preliminary defence”, in relation to any proceedings, means a defence 35 

that does not relate to the merits of the proceedings. 

 

40A Permission for appeal under section 40 

(1) An application to the Inner House for permission to take an appeal under 

section 40(1) or (3) must be made— 

(a) within the period of 28 days beginning with the date of the decision 40 

against which the appeal is to be taken, or 

(b) within such longer period as the Inner House considers equitable having 

regard to all the circumstances. 
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(2) An application to the Supreme Court for permission to take an appeal under 

section 40(1) must be made— 

(a) within the period of 28 days beginning with the date on which the Inner 

House refuses permission for the appeal, or 

(b) within such longer period as the Supreme Court considers equitable 5 

having regard to all the circumstances. 

(3) The Inner House or the Supreme Court may grant permission for an appeal 

under section 40(1) or (3) only if the Inner House or, as the case may be, the 

Supreme Court considers that the appeal raises an arguable point of law of 

general public importance which ought to be considered by the Supreme Court 10 

at that time.”. 

 

PART 5 

CRIMINAL APPEALS 

Appeals from summary criminal proceedings 

112 Appeals to the Sheriff Appeal Court from summary criminal proceedings 15 

(1) There are transferred to and vested in the Sheriff Appeal Court all the powers and 

jurisdiction of the High Court of Justiciary (whether under an enactment or otherwise) 

so far as relating to appeals from courts of summary criminal jurisdiction. 

(2) Subsection (1) does not apply to the nobile officium of the High Court. 

(3) Schedule 2 (which modifies the Criminal Procedure (Scotland) Act 1995 in consequence 20 

of subsection (1)) has effect. 

 

113 Appeals from the Sheriff Appeal Court to the High Court 

In the Criminal Procedure (Scotland) Act 1995, after Part X (appeals from summary 

proceedings), insert— 

“PART 10ZA 25 

APPEALS FROM SHERIFF APPEAL COURT 

194ZB Appeal from the Sheriff Appeal Court 

(1) An appeal on a point of law may be taken to the High Court against any 

decision of the Sheriff Appeal Court in criminal proceedings, but only with the 

permission of the High Court. 30 

(2) An appeal under subsection (1) may be taken by any party to the appeal in the 

Sheriff Appeal Court. 

(3) The High Court may give permission for an appeal under subsection (1) only if 

the Court considers that— 

(a) the appeal would raise an important point of principle or practice, or 35 

(b) there is some other compelling reason for the Court to hear the appeal. 
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(4) An application for permission for an appeal under subsection (1) must be made 

before the end of the period of 14 days beginning with the day on which the 

decision of the Sheriff Appeal Court that would be the subject of the appeal 

was made. 

(5) The High Court may extend the period of 14 days mentioned in subsection (4) 5 

if satisfied that doing so is justified by exceptional circumstances. 

 

194ZC Appeals: applications and procedure 

(1) An appeal under section 194ZB(1) is to be made by way of note of appeal. 

(2) A note of appeal must specify the point of law on which the appeal is being 

made. 10 

(3) For the purposes of considering and deciding an appeal under section 

194ZB(1)— 

(a) three of the judges of the High Court are to constitute a quorum of the 

Court, 

(b) decisions are to be taken by a majority vote of the members of the Court 15 

sitting (including the presiding judge), 

(c) each judge sitting may pronounce a separate opinion. 

 

194ZD Application for permission for appeal: determination by single judge 

(1) An application to the High Court for permission for an appeal under section 

194ZB(1) is to be determined by a single judge of the High Court. 20 

(2) If the judge gives permission for the appeal, the judge may make comments in 

writing in relation to the appeal. 

(3) If the judge refuses permission for the appeal— 

(a) the judge must give reasons in writing for the refusal, and 

(b) where the appellant is on bail and the sentence imposed on the appellant 25 

on conviction is one of imprisonment, the judge must grant a warrant to 

apprehend and imprison the appellant. 

(4) A warrant under subsection (3)(b) does not take effect until the expiry of the 

period of 14 days mentioned in section 194ZE(1) (or, where that period is 

extended under section 194ZE(2) before the period being extended expires, 30 

until the expiry of the period as so extended) without an application for 

permission having been lodged by the appellant under section 194ZE(1). 

 

194ZE Further application for permission where single judge refuses permission 

(1) Where the judge refuses permission for the appeal under section 194ZD, the 

appellant may, within the period of 14 days beginning with the day on which 35 

intimation of the decision is given under section 194ZF(2), apply again to the 

High Court for permission for the appeal. 

(2) The High Court may extend the period of 14 days mentioned in subsection (1), 

or that period as extended under this subsection, whether or not the period to be 

extended has expired. 40 
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(3) The High Court may extend a period under subsection (2) only if satisfied that 

doing so is justified by exceptional circumstances. 

(4) Three of the judges of the High Court are to constitute a quorum for the 

purposes of considering an application under subsection (1). 

(5) If the High Court gives permission for the appeal, the Court may make 5 

comments in writing in relation to the appeal. 

(6) If the High Court refuses permission for the appeal— 

(a) the Court must give reasons in writing for the refusal, and 

(b) where the appellant is on bail and the sentence imposed on the appellant 

on conviction is one of imprisonment, the Court must grant a warrant to 10 

apprehend and imprison the appellant. 

 

194ZF Applications for permission: further provision  

(1) An application for permission for an appeal under section 194ZB(1) is to be 

considered and determined (whether under section 194ZD or 194ZE)— 

(a) in chambers without the parties being present, 15 

(b) by reference to section 194ZB(3), and 

(c) on the basis of consideration of— 

(i) the note of appeal under section 194ZC(1), and 

(ii) such other document or information (if any) as may be specified 

by act of adjournal. 20 

(2) The Clerk of Justiciary must, as soon as possible, intimate to the appellant or 

the appellant’s solicitor and to the Crown Agent— 

(a) a decision under section 194ZD or 194ZE determining the application 

for  permission for an appeal, and 

(b) in the case of a refusal of permission for the appeal, the reasons for the 25 

decision. 

 

194ZG Restriction of grounds of appeal 

(1) Comments in writing made under section 194ZD(2) or 194ZE(5) may specify 

the arguable grounds of appeal (whether or not they were stated in the note of 

appeal) on the basis of which permission for the appeal was given. 30 

(2) Where the arguable grounds of appeal are specified under subsection (1), the 

appellant may not, except with the permission of the High Court on cause 

shown, found any aspect of the appeal on a ground of appeal stated in the 

application for permission but not specified under subsection (1).  

(3) An application by the appellant for permission under subsection (2) must— 35 

(a) be made before the end of the period of 14 days beginning with the date 

of intimation under section 194ZF(2), and 

(b) be intimated by the appellant to the Crown Agent before the end of that 

period. 
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(4) The High Court may extend the period of 14 days mentioned in subsection (3) 

if satisfied that doing so is justified by exceptional circumstances. 

(5) The appellant may not, except with the permission of the High Court on cause 

shown, found any aspect of the appeal on a matter not stated in the note of 

appeal (or in a duly made amendment or addition to the note of appeal). 5 

(6) Subsection (5) does not apply in relation to a matter specified as an arguable 

ground of appeal under subsection (1). 

 

194ZH Disposal of appeals 

(1) In disposing of an appeal under section 194ZB(1), the High Court may— 

(a) remit the case back to the Sheriff Appeal Court with its opinion and any 10 

direction as to further procedure in, or disposal of, the case, or 

(b) exercise any power that the Sheriff Appeal Court could have exercised in 

relation to disposal of the appeal proceedings before that Court. 

(2) So far as necessary for the purposes or in consequence of the exercise of a 

power by the High Court by virtue of subsection (1)(b)— 15 

(a) references in Part X to the Sheriff Appeal Court are to be read as 

including references to the High Court, and 

(b) references in Part X to a verdict of or sentence passed by the inferior 

court are to be read as incuding references to a verdict of or sentence 

passed by the Sheriff Appeal Court in disposing of the appeal before it. 20 

(3) Subsections (1)(b) and (2) do not affect any power in relation to the 

consideration or disposal of appeals that the High Court has apart from those 

subsections. 

 

194ZI Procedure where appellant in custody 

(1) Section 177 (procedure where appellant in custody) applies in the case where a 25 

party making an appeal (other than an excepted appeal) under section 

194ZB(1) is in custody as it applies in the case where an appellant making an 

application under section 176 is in custody. 

(2) In subsection (1), “excepted appeal” means an appeal against a decision of the 

Sheriff Appeal Court in— 30 

(a) an appeal under section 32, or 

(b) an appeal under section 177(3). 

 

194ZJ Abandonment of appeal 

 An appellant in an appeal under section 194ZB(1) may at any time abandon the 

appeal by minute to that effect— 35 

(a) signed by the appellant or the appellant’s solicitor, 

(b) lodged with the Clerk of Justiciary, and 

(c) intimated to the respondent or the respondent’s solicitor. 
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194ZK Finality of proceedings 

(1) Every interlocutor and sentence (including disposal or order) pronounced by 

the High Court in disposing of an appeal relating to summary proceedings is 

final and conclusive and not subject to review by any court whatsoever. 

(2) Subsection (1) is subject to— 5 

(a) Part XA and section 288AA, and 

(b) paragraph 13(a) of Schedule 6 to the Scotland Act 1998. 

(3) It is incompetent to stay or suspend any execution or diligence issuing from the 

High Court under this Part, except for the purposes of an appeal under— 

(a) section 288AA, or 10 

(b) paragraph 13(a) of Schedule 6 to the Scotland Act 1998. 

 

194ZL Computation of time 

 If any period of time specified in this Part expires on a Saturday, Sunday or 

court holiday prescribed for the relevant court, the period is extended to expire 

on the next day which is not a Saturday, Sunday or such a court holiday.”.  15 

 

114 Power to refer points of law for the opinion of the High Court 

In the Criminal Procedure (Scotland) Act 1995, after section 175, insert— 

“175A Power to refer points of law for the opinion of the High Court 

(1) In an appeal under this Part, the Sheriff Appeal Court may refer a point of law 

to the High Court for its opinion if it considers that the point is a complex or 20 

novel one. 

(2) The Sheriff Appeal Court may make a reference under subsection (1)— 

(a) on the application of a party to the appeal proceedings, or 

(b) on its own initiative. 

(3) On giving its opinion on a reference under subsection (1), the High Court may 25 

also give a direction as to further procedure in, or disposal of, the appeal.”. 

 

115 References by the Scottish Criminal Cases Review Commission 

(1) In the Criminal Procedure (Scotland) Act 1995, section 194B (references by the 

Commission) is amended in accordance with this section. 

(2) In subsection (1), after “High Court”, in the first place where those words appear, insert 30 

“or the Sheriff Appeal Court”. 

(3) After subsection (3), insert— 

“(3A) For the purposes of an appeal under Part X of this Act in a case referred to the 

High Court under subsection (1)— 

(a) the High Court may exercise in the case all the powers and jurisdiction 35 

that the Sheriff Appeal Court would, had the case been an appeal to that 

Court, have had in relation to the case by virtue of section 112 of the 

Courts Reform (Scotland) Act 2014, and 
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(b) accordingly, Part X of this Act has effect in relation to the case subject to 

the following modifications— 

(i) references to the Sheriff Appeal Court are to be read as references 

to the High Court, 

(ii) references to an Appeal Sheriff are to be read as references to a 5 

judge of the High Court, 

(ii) references to the Clerk of the Sheriff Appeal Court are to be read 

as reference to the Clerk of Justiciary.”.  

 
Bail appeals 

116 Bail appeals 10 

(1) Section 32 of the Criminal Procedure (Scotland) Act 1995 (bail appeals) is amended in 

accordance with this section. 

(2) In each of subsections (1), (2), (3H)(a), (3I), (4), (5) and (7) for “High Court” substitute 

“appropriate Appeal Court”. 

(3) For subsections (3D) and (3E) substitute— 15 

“(3CA) The clerk of the court from which the appeal is to be taken (unless that clerk is 

the Clerk of Justiciary) must— 

(a) send the notice of appeal without delay to the clerk of the appropriate 

Appeal Court, and 

(b) before the end of the day after the day of receipt of the notice of appeal, 20 

send the judge’s report (if provided by then) to the clerk of the 

appropriate Appeal Court.”. 

(4) In each of subsections (3F), (3G) and (10), for “Clerk of Justiciary” in each place it 

occurs substitute “clerk of the appropriate Appeal Court”. 

(5) In subsection (3H)— 25 

(a) for “Where” substitute “In a case where the Sheriff Appeal Court is the 

appropriate Appeal Court, if”, and 

(b) for “(3E)” substitute “(3CA)”. 

(6) In each of subsections (4) and (5), for “Lord Commissioner of Justiciary” substitute 

“judge of the appropriate Appeal Court”.  30 

(7) In subsection (7B)(a), for “High Court” substitute “the appropriate Appeal Court”. 

(8) After subsection (10), insert— 

“(11) In this section— 

 “appropriate Appeal Court” means— 

(a) in the case of an appeal under this section against a bail decision of 35 

the High Court or a judge of the High Court, that Court, 

(b) in the case of an appeal under this section against a bail decision of 

the Sheriff Appeal Court, the High Court, 
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(c) in the case of an appeal under this section against a bail decision of 

a sheriff (whether in solemn or summary proceedings) or a JP 

court, the Sheriff Appeal Court, 

 “judge of the appropriate Appeal Court” means— 

(a) in a case where the High Court is the appropriate Appeal Court,  5 

judge of that Court, 

(b) in a case where the Sheriff Appeal Court is the appropriate Appeal 

Court, Appeal Sheriff, 

 “the clerk of the appropriate Appeal Court” means— 

(a) in a case where the High Court is the appropriate Appeal Court, 10 

the Clerk of Justiciary, 

(b) in a case where the Sheriff Appeal Court is the appropriate Appeal 

Court, the Clerk of that Court. 

(12) In a case where the Sheriff Appeal Court is the appropriate Appeal Court, the 

references in subsections (3G)(b) and (10) to the Crown Agent are to be read as 15 

references to the prosecutor.”. 

 

PART 5A 

JUDGES OF THE COURT OF SESSION 

116ZA Appointment of Court of Session judges, etc. 

In the Judiciary and Courts (Scotland) Act 2008, for sections 21 to 23 substitute— 20 

“Other Court of Session judges 

20A Qualification of certain individuals for appointment as Court of Session 

judge 

(1) An individual is qualified for appointment as a judge of the Court of Session if 

the individual— 25 

(a) immediately before the appointment— 

(i) held the office of sheriff principal or sheriff, and 

(ii) had held office as either sheriff principal or sheriff throughout the 

period of 5 years immediately preceding the appointment, or 

(b) at the time of appointment— 30 

(i) is a solicitor having a right of audience in the Court of Session or 

the High Court of Justiciary under section 25A of the Solicitors 

(Scotland) Act 1980 (rights of audience), and 

(ii) has been such a solicitor throughout the period of 5 years 

immediately preceding the appointment. 35 

(2) Subsection (1) does not affect an individual’s qualification for appointment as 

a judge of the Court of Session by virtue of article xix of the Union with 

England Act 1707. 
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20B Temporary judges 

(1) The Scottish Ministers may appoint an individual to act as a judge of the Court 

of Session; and an individual so appointed is to be known as a “temporary 

judge”. 

(2) An individual appointed under subsection (1) may also, by virtue of the 5 

appointment, act as a judge of the High Court of Justiciary. 

(3) The Scottish Ministers may appoint an individual under subsection (1) only 

if— 

(a) the individual is qualified for appointment as a judge of the Court of 

Session, and 10 

(b) the Scottish Ministers have consulted the Lord President before making 

the appointment. 

(4) Subject to section 20C, an appointment as a temporary judge lasts for 5 years. 

(5) Subject to subsection (6), an individual appointed under subsection (1) is, 

while acting as a judge of the Court of Session or the High Court of Justiciary, 15 

to be treated for all purposes as a judge of that Court and may exercise the 

jurisdiction and powers that attach to that office. 

(6) Such an individual is not to be treated as a judge of the Court of Session for the 

purposes of any enactment or rule of law relating to— 

(a) the appointment, tenure of office, retirement, removal or disqualification 20 

of judges of that Court (including, without limiting that generality, any 

enactment or rule of law relating to the number of judges who may be 

appointed), 

(b) the remuneration, allowances or pensions of such a judge. 

(7) The appointment of an individual under subsection (1) does not affect— 25 

(a) any appointment of the individual as a sheriff principal or sheriff, or 

(b) the individual’s continuing with any business or professional occupation 

not inconsistent with the individual acting as a judge. 

 

20C Reappointment of temporary judges 

(1) A temporary judge whose appointment comes to an end by virtue of the expiry 30 

of the 5 year period mentioned in section 20B(4) is to be reappointed unless— 

(a) the temporary judge declines reappointment, 

(b) the Lord President has made a recommendation to the Scottish Ministers 

against the reappointment, or 

(c) the temporary judge has sat for fewer than 50 days in total in that 5 year 35 

period. 

(2) Section 20B (apart from subsection (3)) applies to a reappointment under 

subsection (1) as it applies to an appointment. 

(3) A temporary judge whose appointment comes to an end by resignation under 

section 20D may be reappointed. 40 

1419



72 Courts Reform (Scotland) Bill 

Part 5A—Judges of the Court of Session 

 

(4) Section 20B applies to a reappointment under subsection (3) as it applies to an 

appointment. 

 

20D Cessation of appointment of temporary judges 

(1) A temporary judge may resign at any time by giving notice to that effect to the 

Scottish Ministers. 5 

(2) An individual’s appointment as a temporary judge ends— 

(a) when the individual resigns in accordance with subsection (1), 

(b) when the individual retires from office, or 

(c) if the individual is removed from office as such under section 39 

(temporary judges: removal from office). 10 

 

20E Re-employment of former Court of Session and Supreme Court judges 

(1) The Lord President may appoint a qualifying former judge to act as a judge of 

the Court of Session. 

(2) An individual appointed under subsection (1) may also, by virtue of the 

appointment, act as a judge of the High Court of Justiciary. 15 

(3) An individual so appointed may act as a judge only during such periods or on 

such occasions as the Lord President may determine. 

(4) The Lord President may make an appointment under subsection (1) only if it 

appears to the Lord President to be expedient as a temporary measure in order 

to facilitate the disposal of business in the Court of Session or the High Court 20 

of Justiciary. 

(5) A “qualifying former judge” is an individual who— 

(a) has ceased to hold the office of— 

(i) judge of the Court of Session other than by virtue of section 95(6) 

of the Scotland Act 1998, or 25 

(ii) Justice of the Supreme Court or President or Deputy President of 

that Court and who, at the time of being appointed to the office in 

question, was eligible for appointment as a judge in the Court of 

Session, and 

(b) has not reached the age of 75. 30 

 

20F Re-employment of former judges: further provision 

(1) Subject to subsection (2), an individual’s appointment under section 20E(1) 

lasts until recalled by the Lord President. 

(2) An individual’s appointment under section 20E(1) ceases when the individual 

reaches the age of 75. 35 

(3) Despite the ending of an individual’s appointment under section 20E(1)— 

(a) the individual may continue to deal with, give judgment in or deal with 

an ancillary matter relating to, a case begun before the individual while 

acting under that appointment, 
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(b) so far as necessary for that purpose, and for the purpose of any 

subsequent proceedings arising out of the case or matter, the individual is 

to be treated as acting or, as the case may be, having acted under that 

appointment. 

(4) Subject to subsection (5), an individual appointed under section 20E(1) is, 5 

while acting as a judge of the Court of Session or the High Court of Justiciary, 

to be treated for all purposes as a judge of that Court and may exercise the 

jurisdiction and powers that attach to that office. 

(5) Such an individual is not to be treated as a judge of the Court of Session for the 

purposes of any enactment or rule of law relating to— 10 

(a) the appointment, tenure of office, retirement, removal or disqualification 

of judges of that Court (including, without limiting that generality, any 

enactment or rule of law relating to the number of judges who may be 

appointed), 

(b) the oaths to be taken by such judges, 15 

(c) the remuneration, allowances or pensions of such a judge. 

 

20G Remuneration and expenses of temporary and former judges 

(1) The Scottish Courts and Tribunals Service (“the SCTS”) is to pay to an 

individual appointed under section 20B(1) or 20E(1) such remuneration as the 

Scottish Ministers may determine. 20 

(2) The Scottish Ministers may determine different amounts of remuneration for— 

(a) different individuals so appointed, or 

(b) different descriptions of individuals so appointed. 

(3) The SCTS may pay to an individual appointed under section 20B(1) or 20E(1) 

such sums as it may determine in respect of expenses reasonably incurred by 25 

the individual in the performance of, or in connection with, the individual’s 

duties. 

(4) The SCTS may— 

(a) determine the circumstances in which such sums may be paid, and 

(b) determine different circumstances for different individuals.”. 30 

 

116A Payment of the salaries of judges of the Court of Session 

(1) The salaries of judges of the Court of Session determined under section 9 of the 

Administration of Justice Act 1973 (judicial salaries) are to be paid by the Scottish 

Courts and Tribunals Service. 

(2) Sums required by the Scottish Courts and Tribunals Service for the payment of such 35 

salaries are charged on the Scottish Consolidated Fund.  

 

116B Expenses 

(1) The Scottish Courts and Tribunals Service may pay to a Senator of the College of 

Justice such sums as it may determine in respect of expenses reasonably incurred by the 

Senator in the performance of, or in connection with, the Senator’s duties. 40 
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(2) The Scottish Courts and Tribunals Service may— 

(a) determine the circumstances in which sums may be paid, and 

(b) determine different circumstances for— 

(i) different Senators, 

(ii) different descriptions of Senators, 5 

(iii) the different duties of Senators.  

 

PART 5B 

SCOTTISH LAND COURT 

116C Scottish Land Court: remuneration and expenses 

(1) Schedule 1 to the Scottish Land Court Act 1993 (the Land Court) is amended in 10 

accordance with this section. 

(2) For paragraph 3 substitute— 

“3 (1) The Scottish Courts and Tribunals Service (“the SCTS”) is to pay to the 

Chairman of the Land Court such salary as the Treasury may determine. 

(2) The SCTS is to pay to each of the other members of the Land Court such salary 15 

as the SCTS may determine. 

(3) Sums required by the SCTS for the payment of a salary under this paragraph 

are charged on the Scottish Consolidated Fund. 

3A(1) The SCTS may pay to a member of the Land Court such sums as it may 

determine in respect of expenses reasonably incurred by the member in the 20 

performance of, or in connection with, the member’s duties. 

(2) The SCTS may— 

(a) determine the circumstances in which sums may be paid, and 

(b) determine different circumstances for different members.”. 

(3) For paragraph 18 substitute— 25 

“18 (1) The Scottish Ministers are to pay to each of the following persons such 

remuneration as they may determine— 

(a) the principal clerk of the Land Court, 

(b) persons appointed or employed under paragraph 8 of this Schedule. 

(2) The Scottish Courts and Tribunals Service (“the SCTS”) is to pay to each of 30 

the following persons such remuneration as the SCTS may determine— 

(a) persons nominated under paragraph 7A of this Schedule, 

(b) persons appointed under paragraph 10 of this Schedule. 

(3) The SCTS may pay to each of the following persons such sums as it may 

determine in respect of expenses reasonably incurred by the person in the 35 

performance of, or in connection with, the person’s duties— 

(a) persons nominated under paragraph 7A of this Schedule, 

(b) persons appointed under paragraph 10 of this Schedule. 
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(4) The SCTS may— 

(a) determine the circumstances in which sums may be paid, and 

(b) determine different circumstances for different persons. 

(5) Expenditure incurred by the Land Court in the performance of its functions 

may be paid by the Scottish Ministers.”. 5 

 

PART 6 

JUSTICE OF THE PEACE COURTS 

117 Establishing, relocating and disestablishing justice of the peace courts 

(1) Section 59 of the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (establishing 

etc. JP courts) is amended in accordance with subsections (2) and (3). 10 

(2) In each of subsections (2) and (6), after “may” insert “, following submission of a 

proposal under subsection (7),”. 

(3) For subsections (7) and (7A) substitute— 

“(7) The Scottish Courts and Tribunals Service may, with the agreement of the Lord 

President, submit a proposal to the Scottish Ministers for the making of an 15 

order under subsection (2) or (6). 

(7A) Before submitting a proposal to the Scottish Ministers, the Scottish Courts and 

Tribunals Service must consult such persons as it considers appropriate. 

(7B) If, following submission of a proposal, the Scottish Ministers decide to make 

an order, they must have regard to the proposal in deciding what provision to 20 

make in the order 

(7C) The Scottish Ministers may make an order under subsection (2) or (6) only 

with the consent of— 

(a) the Lord President, and 

(b) the Scottish Courts and Tribunals Service.”. 25 

(4) In section 81(3)(a) of that Act (orders under the Act that are subject to affirmative 

procedure), after “56” insert “, 59(2) or (6)”. 

 

118 Abolition of the office of stipendiary magistrate 

(1) The office of stipendiary magistrate is abolished. 

(2) Subsection (3) applies to a person who, immediately before this section comes into 30 

force, holds office as a full-time stipendiary magistrate. 

(3) The person is to be appointed, by virtue of this subsection, as a summary sheriff unless 

the person declines the appointment. 

(4) Subsection (3) applies regardless of whether the person is qualified for appointment as a 

summary sheriff. 35 

(5) Subsection (6) applies to a person who, immediately before this section comes into 

force, holds office as a part-time stipendiary magistrate. 

(6) The person is to be appointed, by virtue of this subsection, as a part-time summary 

sheriff unless the person declines the appointment. 
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(7) Subsection (6) applies regardless of whether the person is qualified for appointment as a 

part-time summary sheriff. 

(8) A person appointed— 

(a) as a summary sheriff by virtue of subsection (3) is to be treated for all purposes as 

if appointed as such under section 5(2), 5 

(b) as a part-time summary sheriff by virtue of subsection (6) is to be treated for all 

purposes as if appointed as such under section 10(1). 

 

119 Summary sheriffs to sit in justice of the peace courts 

A summary sheriff of a sheriffdom may constitute, and exercise the jurisdiction and 

powers of, any justice of the peace court established for any sheriff court district in the 10 

sheriffdom. 

 

PART 7 

THE SCOTTISH COURTS AND TRIBUNALS SERVICE 

120 The Scottish Courts and Tribunals Service 

(1) The Scottish Court Service is renamed and is to be known as the Scottish Courts and 15 

Tribunals Service (“the SCTS”). 

(2) After section 61 of the Judiciary and Courts (Scotland) Act 2008 insert— 

“61A Administrative support for the Scottish Tribunals and their members etc. 

(1) The SCTS has the function of providing, or ensuring the provision of, the 

property, services, officers and other staff required for the purposes of— 20 

(a) the Scottish Tribunals, 

(b) the members of those Tribunals, and 

(c) such other tribunals (and their members) as the Scottish Ministers may 

by order specify. 

(2) In carrying out that function, the SCTS must— 25 

(a) take account, in particular, of the needs of members of the public and 

those involved in proceedings in the tribunals, and 

(b) so far as practicable and appropriate, co-operate and co-ordinate activity 

with any other person having functions in relation to the administration 

of justice. 30 

(3) In this Part, references to— 

(a) the Scottish Tribunals are to the First-tier Tribunal for Scotland and the 

Upper Tribunal for Scotland, 

(b) the members of the Scottish Tribunals are to be construed in accordance 

with the Tribunals (Scotland) Act 2014.”. 35 

(3) Schedule 3, which makes further provision in relation to the Scottish Courts and 

Tribunals Service, has effect. 
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(4) Any reference in any enactment to the Scottish Court Service is, unless the contrary 

intention appears, to be construed as a reference to the Scottish Courts and Tribunals 

Service. 

 

PART 7A 

THE JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND 5 

120A Assistants to the Judicial Appointments Board for Scotland 

(1) In schedule 1 to the Judiciary and Courts (Scotland) Act 2008 (the Judicial 

Appointments Board for Scotland)— 

(a) after paragraph 13 insert— 

“Appointment of persons to assist the Board 10 

13A(1) The Board may appoint persons (other than Board members) to assist the 

Board with the carrying out of its functions. 

(2) The Board may appoint persons under sub-paragraph (1) as— 

(a) legal assistants, or 

(b) lay assistants. 15 

(3) A person may be appointed as a legal assistant if the person is a solicitor or 

advocate practising as such in Scotland. 

(4) A person may be appointed as a lay assistant if the person is eligible for 

appointment as a lay member of the Board. 

(5) It is for the Board to determine the number of persons who may be appointed 20 

under this paragraph.  

(6) A person who is disqualified from membership of the Board by virtue of 

paragraph 5 is also disqualified from being a legal assistant or a lay assistant. 

(7) Persons appointed under this paragraph are to be appointed for such period of 

not more than 3 years as the Board may determine. 25 

(8) At the end of a period of appointment, a person may be reappointed. 

(9) A person appointed under this paragraph may resign by giving notice in 

writing to the Board. 

(10) The Chairing Member may, by notice in writing, rescind a person’s 

appointment under this paragraph if satisfied that the person— 30 

(a) has been convicted of any offence,  

(b) has become insolvent, or 

(c) is otherwise unfit to be a legal assistant or, as the case may be, a lay 

assistant or unable for any reason to discharge the functions of such an 

assistant. 35 

(11) Each person appointed under this paragraph is entitled to such fees and 

expenses, if any, as the Scottish Ministers may determine. 

(12) It is for the Scottish Ministers to pay those fees and expenses. 
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Powers and conduct of persons appointed to assist the Board 

13B (1) A person appointed under paragraph 13A(1) as a legal assistant may, so far as 

authorised by the Board, do anything that a legal member of the Board may do, 

other than take part in a decision of the Board to recommend an individual for 

appointment.  5 

(2) A person appointed under paragraph 13A(1) as a lay assistant may, so far as 

authorised by the Board, do anything that a lay member of the Board may do, 

other than take part in a decision of the Board to recommend an individual for 

appointment. 

(3) The Board must issue (and may from time to time revise) a code of conduct for 10 

persons appointed under paragraph 13A(1).  

(4) Persons appointed under paragraph 13A(1) must have regard to the provisions 

of the code of conduct while assisting the Board in the carrying out of its 

functions.”, 

(b) in paragraph 16A (proceedings relating to the Scottish Tribunals), after sub-15 

paragraph (6) insert— 

 “(6A) Sub-paragraph (6B) applies if— 

(a) the Board is exercising any function under this Act in connection with a 

position mentioned in section 10(2A),  

(b) the Board authorises a person appointed under paragraph 13A(1) to assist 20 

it in relation to any proceedings relating to the function, and 

(c) the person authorised to assist the Board in relation to the proceedings is 

a member of the Scottish Tribunals.  

 (6B) The member of the Scottish Tribunals selected under sub-paragraph (3) may 

elect not to take part in the proceedings in respect of which the assistant is 25 

authorised to assist.”.  

(2) In paragraph 10(1)(b) of schedule 9 to the Tribunals (Scotland) Act 2014, (transitional 

provision: making appointments), for “and (3)” substitute “, (3), (6A) and (6B)”. 

 

PART 8 

GENERAL 30 

121 Modifications of enactments 

Schedule 4 makes minor modifications of enactments and modifications consequential 

on the provisions of this Act. 

 

122 Subordinate legislation 

(1) Any power of the Scottish Ministers to make an order under this Act includes power to 35 

make— 

(a) different provision for different purposes or areas, 

(b) incidental, supplemental, consequential, transitional, transitory or saving 

provision. 

(2) The following orders are subject to the affirmative procedure— 40 
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(a) an order under section 2(1), 39(5), 43(3), 70(9), 77(1), 102A(4) or 124(2) or 

paragraph 3(5) of schedule 3, or 

(b) an order under section 126(1) containing provisions which add to, replace or omit 

any part of the text of an Act. 

(3) All other orders made by the Scottish Ministers under this Act are subject to negative 5 

procedure. 

(4) This section does not apply to an order under section 127(2). 

 

123 References to “sheriff” 

(1) In this Act, references to a sheriff include references to any other member of the 

judiciary of a sheriffdom, so far as that member has the jurisdiction and competence that 10 

attaches to the office of sheriff. 

(2) So far as necessary for the purposes, or in consequence, of the exercise by a member of 

the judiciary of a sheriffdom other than a sheriff of the jurisdiction and competence of a 

sheriff, references in any other enactment to a sheriff are to be read as including 

references to any of the members of the judiciary of a sheriffdom. 15 

(3) Subsections (1) and (2) do not apply— 

(a) to references to the office of sheriff, 

(b) to any provision of this Act or any other enactment relating to— 

(i) the appointment, retirement, removal or disqualification of sheriffs, 

(ii) the tenure of office of, and oaths to be taken by, sheriffs, 20 

(iii) the remuneration, allowances or pensions of sheriffs, 

(c) where the context requires otherwise. 

 

124 Definition of “family proceedings” 

(1) In this Act, “family proceedings” means proceedings for or in relation to— 

(a) divorce, 25 

(b) separation, 

(c) declarator of parentage, 

(d) declarator of non-parentage, 

(e) an order under section 11 of the Children (Scotland) Act 1995 (court orders 

relating to parental responsibilities, etc.) other than an application for the 30 

appointment of a judicial factor mentioned in subsection (2)(g) of that section to 

which Part 1 of the Act of Sederunt (Judicial Factors Rules) 1992 (S.I. 1992/272) 

applies, 

(f) aliment (including affiliation and aliment), 

(g) financial provision after a divorce or annulment in an overseas country within the 35 

meaning of Part 4 of the Matrimonial and Family Proceedings Act 1984 (financial 

provision in Scotland after overseas divorce, etc.), 

(h) an order under the Matrimonial Homes (Family Protection) (Scotland) Act 1981, 
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(i) variation or recall of an order mentioned in section 8(1) of the Law Reform 

(Miscellaneous Provisions) (Scotland) Act 1966 (variation and recall by the 

sheriff of certain orders made by the Court of Session), 

(j) declarator of marriage, 

(k) declarator of nullity of marriage, 5 

(l) declarator of recognition, or non-recognition, of a relevant foreign decree within 

the meaning of section 7(9) of the Domicile and Matrimonial Proceedings Act 

1973, 

(m) an order under section 28(2) (financial provision where cohabitation ends 

otherwise than by death) or section 29(2) (application by survivor cohabitant for 10 

provision on intestacy) of the Family Law (Scotland) Act 2006, 

(n) dissolution of civil partnership, 

(o) separation of civil partners, 

(p) declarator of nullity of civil partnership, 

(q) an order under Chapter 3 (occupancy rights and tenancies) or Chapter 4 15 

(interdicts) of Part 3 of the Civil Partnership Act 2004, 

(r) a declarator or other order under section 127 of that Act (attachment), 

(s) financial provision after overseas proceedings as provided for in Schedule 11 to 

that Act (financial provision in Scotland after overseas proceedings). 

(2) The Scottish Ministers may by order modify subsection (1). 20 

 

125 Interpretation 

(1) In this Act, unless the context requires otherwise— 

“advocate” means a member of the Faculty of Advocates, 

“all-Scotland sheriff court” is to be construed in accordance with section 41A(7), 

“civil proceedings” includes— 25 

(a) proceedings under the Children’s Hearings (Scotland) Act 2011, and 

(b) proceedings for contempt of court where the contempt— 

(i) arises in, or in connection with, civil proceedings, or 

(ii) relates to an order made in civil proceedings, 

“decision”, in relation to a sheriff, judge or court, includes interlocutor, order or 30 

judgment,  

“sheriff clerk” includes sheriff clerk depute, 

“final judgment” means a decision which, by itself, or taken along with previous 

decisions, disposes of the subject matter of proceedings, even though judgment 

may not have been pronounced on every question raised or expenses found due 35 

may not have been modified, taxed or decerned for, 

“solicitor” means a solicitor enrolled in the roll of solicitors kept under section 7 

of the Solicitors (Scotland) Act 1980. 

(2) In this Act, references to the judiciary of a sheriffdom are, in relation to a sheriffdom, 

references to the following— 40 
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(a) the sheriff principal of the sheriffdom, 

(b) any other sheriff principal so far as authorised under section 30 to perform the 

functions of the sheriff principal of the sheriffdom, 

(c) any temporary sheriff principal appointed for the sheriffdom, 

(d) the sheriffs and summary sheriffs of the sheriffdom, 5 

(e) any other sheriffs or summary sheriffs so far as directed under section 31 to 

perform the functions of sheriff or summary sheriff in the sheriffdom, 

(f) any part-time sheriffs and part-time summary sheriffs for the time being sitting in 

the sheriffdom, 

(g) any person appointed under section 12(1) to act as a sheriff or summary sheriff of 10 

the sheriffdom, 

and references to a “member” of the judiciary of a sheriffdom are to be construed 

accordingly. 

(3) In this Act, references to proceedings in the sheriff court are references to proceedings 

before any member of the judiciary of a sheriffdom. 15 

 

126 Ancillary provision 

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 

transitional, transitory or saving provision as they consider necessary or expedient for 

the purposes of, in consequence of, or for giving full effect to, any provision of this Act. 

(2) An order under this section may modify any enactment (including this Act), instrument 20 

or document. 

 

127 Commencement 

(1) This Part, other than sections 121 and 123(2), comes into force on the day after Royal 

Assent. 

(2) The remaining provisions of this Act come into force on such day as the Scottish 25 

Ministers may by order appoint. 

(3) An order under subsection (2) may include transitional, transitory or saving provision. 

 

128 Short title 

The short title of this Act is the Courts Reform (Scotland) Act 2014. 
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SCHEDULE 1 
(introduced by section 43(1)) 

CIVIL PROCEEDINGS, ETC. IN RELATION TO WHICH SUMMARY SHERIFF HAS COMPETENCE  

Family proceedings 

1 Family proceedings. 5 

 
Domestic abuse proceedings 

2 Proceedings for or in relation to— 

(a) an action of harassment under section 8(2) of the Protection from Harassment Act 

1997, 

(b) an exclusion order under section 4(2) of the Matrimonial Homes (Family 10 

Protection) (Scotland) Act 1981, 

(c) a matrimonial interdict (within the meaning of section 14 of that Act), 

(d) a domestic interdict (within the meaning of section 18A of that Act), 

(e) an exclusion order under section 104 of the Civil Partnership Act 2004, 

(f) a relevant interdict (within the meaning of section 113 of that Act). 15 

 
Adoption proceedings 

3 Proceedings for or in relation to— 

(a) an adoption order within the meaning of section 28(1) of the Adoption and 

Children (Scotland) Act 2007, 

(b) an order under section 59(1) of that Act (preliminary order where child to be 20 

adopted abroad), 

(c) a permanence order under section 80(1) of that Act. 

 

Children’s hearings proceedings 

4 Proceedings under the Children’s Hearings (Scotland) Act 2011. 

 
Forced marriage proceedings 25 

5 Proceedings for or in relation to— 

(a) a forced marriage protection order under section 1(1) of the Forced Marriage etc. 

(Protection and Jurisdiction) (Scotland) Act 2011, 

(b) an interim forced marriage protection order under section 5(1) of that Act. 

 

Warrants and interim orders 30 

6 The granting of— 

(a) a warrant of citation (including such warrants where the address of the defender is 

unknown), 
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(b) an interim interdict, 

(c) an order for the interim preservation of property, 

(d) an order to recall an interim interdict. 

 
Diligence proceedings 

7 Proceedings under— 5 

(a) Part 1A of the Debtors (Scotland) Act 1987 (diligence on the dependence) 

(including proceedings to which that Part is applied by section 15N of that Act), 

other than proceedings in which there is claimed, in addition or as an alternative to 

a warrant, a decree for payment of a sum of money exceeding £5,000, 

(b) Part III of that Act (diligence against earnings), 10 

(c) Part 3A of that Act (arrestment and action of furthcoming), 

(d) Part 8 of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (attachment of 

money). 

8 The receipt of a report of money attachment under section 182(1) of the Bankruptcy and 

Diligence etc. (Scotland) Act 2007. 15 

9 The granting of authority to begin or continue execution of a decree for removing from 

heritable property under section 217(2) of the Bankruptcy and Diligence etc. (Scotland) 

Act 2007. 

10 Proceedings for or in relation to— 

(a) a warrant for the arrest of a ship on the dependence of an action or for the arrest of 20 

a ship in rem under section 47 of the Administration of Justice Act 1956, other 

than proceedings in which there is claimed, in addition or as an alternative to a 

warrant, a decree for payment of a sum of money exceeding £5,000, 

(b) an order for the sale of a ship arrested on the dependence of an action under 

section 47E of that Act, other than an order relating to a decree for payment of a 25 

sum of money exceeding £5,000. 

 
Extension of time to pay debts 

11 Proceedings for or in relation to— 

(a) a time to pay direction under section 1 of the Debtors (Scotland) Act 1987, 

(b) a time to pay order under section 5 of that Act. 30 

 
Simple procedure 

12 A simple procedure case within the meaning of section 70(7). 
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SCHEDULE 1A 

(introduced by section 51A) 

APPEAL SHERIFFS: TEMPORARY PROVISION 

The transitional period 

1  In this schedule, “the transitional period” means the period of 3 years beginning with the 5 

day on which section 45 comes into force.  

 

Appointment of Senators of the College of Justice to act as Appeal Sheriffs 

2 (1) The Lord President of the Court of Session may appoint persons holding the office of 

Senator of the College of Justice to act as Appeal Sheriffs for the transitional period. 

(2) The Lord President may appoint as many persons under sub-paragraph (1) as the Lord 10 

President considers necessary for the purposes of the Sheriff Appeal Court during the 

transitional period. 

(3) A person may be appointed under sub-paragraph (1) only if the person has held office as 

a Senator of the College of Justice for at least one year. 

(4) The appointment of a Senator of the College of Justice to act as an Appeal Sheriff does 15 

not affect the Senator’s appointment as a Senator and the Senator may accordingly 

continue to act in that capacity. 

(5) A person appointed under sub-paragraph (1) is to be treated for all purposes (other than 

for the purposes of the enactments specified in sub-paragraph (6)) as an Appeal Sheriff 

and may exercise the jurisdiction and powers that attach to the office of Appeal Sheriff. 20 

(6) The enactments referred to in sub-paragraph (5) are— 

(a) sections 49 and 50, 

(b) section 304(2)(c)(zi) of the Criminal Procedure (Scotland) Act 1995. 

 

Tenure 

3 (1) A person’s appointment under paragraph 2(1) ceases— 25 

(a) if the person ceases to hold office as a Senator of the College of Justice, 

(b) on the expiry of the transitional period. 

(2) If a person appointed under paragraph 2(1) is suspended from office as a Senator of the 

College of Justice for any period, the person’s appointment under paragraph 2(1) is also 

suspended for the same period. 30 

(3) The Lord President may, after consulting the President of the Sheriff Appeal Court, 

recall a person’s appointment under paragraph 2(1). 

(4) The recall of a person’s appointment under sub-paragraph (3) does not affect the 

person’s appointment as a Senator of the College of Justice. 

 

Savings 35 

4  Despite the ending by virtue of paragraph 3(1)(b) of a person’s appointment under 

paragraph 2(1)— 
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(a) the person may continue to deal with, give judgment in or deal with an ancillary 

matter relating to, a case begun before the person while acting under that 

appointment, 

(b) so far as necessary for that purpose, and for the purpose of any subsequent 

proceedings arising out of the case or matter, the person is to be treated as acting, 5 

or having acted, under that appointment. 

 

SCHEDULE 2 

(introduced by section 112) 

TRANSFER OF SUMMARY CRIMINAL APPEAL JURISDICTION TO THE SHERIFF APPEAL COURT 

1 The Criminal Procedure (Scotland) Act 1995 is amended as follows. 10 

2 (1) Section 173 (quorum of court in relation to appeals) is amended in accordance with this 

paragraph.        

(2) The title becomes “Quorum of Sheriff Appeal Court in relation to appeals”. 

(3) In each of subsections (1) and (2)— 

(a) for “High Court” substitute “Sheriff Appeal Court”, 15 

(b) for “judge” in each place where it occurs substitute “Appeal Sheriff”, 

(c) for “Lords Commissioners of Justiciary” in each place where it occurs substitute 

“Appeal Sheriffs”. 

3 In section 174 (appeals relating to preliminary pleas), in each of subsections (1), (2) and 

(4), for “High Court” substitute “Sheriff Appeal Court”.  20 

4 In section 175 (right of appeal), in each of subsections (2), (3), (4), (5) and (5E), for 

“High Court” substitute “Sheriff Appeal Court”. 

5 In section 176(4) (stated case: manner and time of appeal), for “High Court” substitute 

“Sheriff Appeal Court”.  

6 (1) Section 177 (procedure where appellant in custody) is amended in accordance with this 25 

paragraph. 

(2) In subsection (3)— 

(a) for “Clerk of Justiciary” substitute “Clerk of the Sheriff Appeal Court”, 

(b) for “judge” in each place where it occurs substitute “Appeal Sheriff”. 

(3) In each of subsections (3) and (4), for “High Court” substitute “Sheriff Appeal Court”. 30 

7 In section 178(2) (stated case: preparation of draft), for “High Court” substitute “Sheriff 

Appeal Court”. 

8 In section 179 (stated case: adjustment and signature), in each of subsections (8)(b) and 

(9), for “Clerk of Justiciary” substitute “Clerk of the Sheriff Appeal Court”.  

9 (1) Section 180 (leave to appeal against conviction etc.) is amended in accordance with this 35 

paragraph. 

(2) In subsection (1), for “a judge” substitute “an Appeal Sheriff”. 

(3) In each of subsections (1), (3), (4), (4A), (5), (8), (9) and (9A), for “High Court” in each 

place where it occurs substitute “Sheriff Appeal Court”.  
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(4) In each of subsections (2)(b) and (10), for “Clerk of Justiciary” substitute “Clerk of the 

Sheriff Appeal Court”. 

(5) In each of subsections (9)(b) and (10), for “Crown Agent” substitute “prosecutor”. 

10 (1) Section 181 (stated case: directions by court) is amended in accordance with this 

paragraph. 5 

(2) The title becomes “Stated case: directions by Sheriff Appeal Court”. 

(3) In subsection (1), for “High Court” in each place where it occurs substitute “Sheriff 

Appeal Court”. 

(4) In subsection (1A), for “High Court” substitute “Sheriff Appeal Court”. 

(5) In subsection (1B), for “High Court” substitute “Sheriff Appeal Court”. 10 

(6) In subsection (2), for “Clerk of Justiciary” in each place where it occurs substitute 

“Clerk of the Sheriff Appeal Court”. 

(7) In subsection (3)— 

(a) for “High Court” in each place where it occurs substitute “Sheriff Appeal Court”, 

(b) for “Clerk of Justiciary” substitute “Clerk of the Sheriff Appeal Court”. 15 

(8) In subsection (5), for “High Court” substitute “Sheriff Appeal Court”.  

11 (1) Section 182 (stated case: hearing of appeal) is amended in accordance with this 

paragraph. 

(2) In each of subsections (1), (2), (3), (5) and (6) for “High Court” in each place where it 

occurs substitute “Sheriff Appeal Court”. 20 

(3) In subsection (5)(b), for “a judge” substitute “an Appeal Sheriff”.     

12 In section 183 (stated case: disposal of appeal), in each of subsections (1), (3), (4), (6), 

(7), (9) and (10), for “High Court” in each place where it occurs substitute “Sheriff 

Appeal Court”. 

13 In section 184 (abandonment of appeal), in each of subsections (1) and (2), for “Clerk of 25 

Justiciary” substitute “Clerk of the Sheriff Appeal Court”.  

14 In section 185(10) (authorisation of new prosecution), for “High Court” substitute 

“Sheriff Appeal Court”.  

15 (1) Section 186 (appeals against sentence only) is amended in accordance with this 

paragraph. 30 

(2) In each of subsections (4)(a), (9)(a) and (9)(b), for “Clerk of Justiciary” substitute 

“Clerk of the Sheriff Appeal Court”. 

(3) In each of subsections (6) and (7), for “High Court” substitute “Sheriff Appeal Court”.  

16 (1) Section 187 (leave to appeal against sentence) is amended in accordance with this 

paragraph. 35 

(2) In subsection (1), for “a judge” substitute “an Appeal Sheriff”. 

(3) In each of subsections (1), (2), (3), (3A), (4), (7), (8) and (8A), for “High Court” 

substitute “Sheriff Appeal Court”.  

(4) In each of subsections (1)(a) and (9), for “Clerk of Justiciary” substitute “Clerk of the 

Sheriff Appeal Court”.  40 
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(5) In each of subsections (8)(b) and (9), for “Crown Agent” substitute “prosecutor”.  

17 (1) Section 188 (setting aside conviction or sentence) is amended in accordance with this 

paragraph.  

(2) In each of subsections (3)(a), (4) and (6), for “High Court” in each place where it occurs 

substitute “Sheriff Appeal Court”.  5 

(3) In each of subsections (3)(b) and (4), for “Clerk of Justiciary” substitute “Clerk of the 

Sheriff Appeal Court”. 

(4) In subsection (4), for “judge” in each place where it occurs substitute “Appeal Sheriff”. 

18 In section 189 (disposal of appeal against sentence), in each of subsections (1), (3), (4), 

(6) and (7), for “High Court” in each place where it occurs substitute “Sheriff Appeal 10 

Court”.        

19 In section 190(1) (disposal of appeal where appellant not criminally responsible), for 

“High Court” substitute “Sheriff Appeal Court”.  

20 In section 191 (appeal by suspension or advocation on ground of miscarriage of justice), 

in each of subsections (1) and (2), for “High Court” substitute “Sheriff Appeal Court”.  15 

21 In section 191A (time limit for lodging bills of advocation and bills of suspension), in 

each of subsections (1)(a), (1)(b) and (3), for “High Court” in each place where it occurs 

substitute “Sheriff Appeal Court”.  

22 In section 191B (bill of advocation not competent in respect of certain decisions), for 

“High Court” substitute “Sheriff Appeal Court”.  20 

23 In section 192(2) (appeals: miscellaneous provisions), for “High Court” substitute 

“Sheriff Appeal Court”.  

24 In section 193A (suspension of certain sentences pending determination of appeal), in 

each of subsections (1) and (2), for “High Court” substitute “Sheriff Appeal Court”.  

25 Section 194ZA (finality of proceedings) is repealed. 25 

26 In section 307 (interpretation), after the definition of “Clerk of Justiciary” insert— 

 ““Clerk of the Sheriff Appeal Court” includes Deputy Clerk of the 

Sheriff Appeal Court and any person authorised to carry out the 

functions of Clerk of the Sheriff Appeal Court;”. 

 

SCHEDULE 3 30 

(introduced by section 120) 

THE SCOTTISH COURTS AND TRIBUNALS SERVICE 

PART 1 

CONFERRAL OF ADDITIONAL FUNCTIONS ETC. IN RELATION TO TRIBUNALS 

Modification of the Judiciary and Courts (Scotland) Act 2008 35 

1 (1) The Judiciary and Courts (Scotland) Act 2008 is amended in accordance with this 

paragraph. 

(2) For “SCS” in each place where it occurs, substitute “SCTS”.  
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(3) In section 60 (the Scottish Court Service), in subsection (1), for “Court” substitute 

“Courts and Tribunals”. 

(4) In section 62 (administrative support for persons other than the Scottish courts and 

judiciary)— 

(a) after subsection (1)(a)(i) insert— 5 

“(ia) functions conferred on the Lord President as Head of the Scottish 

Tribunals,”, 

(b) after subsection (1)(c) insert— 

“(ca) the President of the Scottish Tribunals in the carrying out of— 

(i) functions delegated to the President of the Scottish Tribunals by 10 

the Lord President as Head of the Scottish Tribunals, and 

(ii) other non-judicial functions of the President of the Scottish 

Tribunals,”. 

(5) In section 70(1)(a)(i) (Scottish Ministers’ default power), after “courts” insert “or the 

Scottish Tribunals”. 15 

(6) Schedule 3 (the Scottish Court Service) is amended in accordance with sub-paragraphs 

(7) to (11). 

(7)  Paragraph 1 is repealed. 

(8) In paragraph 2— 

(a) for sub-paragraph (2)(c) substitute— 20 

“(c) the President of the Scottish Tribunals,”, 

(b) the word “and” immediately preceding sub-paragraph (2)(f) is repealed, 

(c) after sub-paragraph (2)(f) insert— 

“and 

(g) one person holding the position of Chamber President in the First-tier 25 

Tribunal for Scotland.”, 

(d) after sub-paragraph (6) insert— 

“(7) In this schedule, references to the position of Chamber President in the First-

tier Tribunal for Scotland are to be construed in accordance with the Tribunals 

(Scotland) Act 2014.”. 30 

(9) In paragraph 3, in sub-paragraph (1) after “Clerk” insert “, the President of the Scottish 

Tribunals”. 

(10) In paragraph 13, after sub-paragraph (2)(a) insert— 

“(aa) the judicial member who holds the position of Chamber President in the 

First-tier Tribunal for Scotland (unless that member receives a salary in 35 

respect of that position),”. 

(11) In paragraph 20, after sub-paragraph (2)(a)(i) insert— 

“(ia) the purposes of tribunals or the members of tribunals,”. 

(12) The title of— 
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(a) Part 4 becomes “THE SCOTTISH COURTS AND TRIBUNALS SERVICE”, 

(b) section 60 becomes “The Scottish Courts and Tribunals Service”, 

(c) schedule 3 becomes “THE SCOTTISH COURTS AND TRIBUNALS SERVICE”. 

 

PART 2 

TRANSITIONAL PROVISION 5 

Transfer of staff 

2 (1) Sub-paragraph (2) applies to persons who, on the coming into force of this paragraph, 

are members of the staff of the Scottish Ministers assigned to the part of the Scottish 

Administration known as the Scottish Tribunals Service (referred to in this paragraph as 

“the Service”), other than excepted staff. 10 

(2) On the coming into force of this paragraph, those members of staff transfer to, and 

become members of the staff of, the Scottish Courts and Tribunals Service (referred to 

in this paragraph as “the SCTS”). 

(3) The excepted staff are staff on secondment or loan to the Service from another part of 

the Scottish Administration. 15 

(4) The contract of employment of a person who becomes a member of the staff of the 

SCTS by virtue of sub-paragraph (2)— 

(a) is not terminated by the transfer, and 

(b) has effect from the date this paragraph comes into force as if originally made 

between the person and the SCTS. 20 

(5) Without prejudice to sub-paragraph (4)— 

(a) all the rights, powers, duties and liabilities of the Scottish Ministers under or in 

connection with the person’s contract of employment are by virtue of this sub-

paragraph transferred to the SCTS on the date on which this paragraph comes into 

force, and 25 

(b) anything done before that date by or in relation to the Scottish Ministers in respect 

of that contract of employment or that person is to be treated from that date as 

having been done by or in relation to the SCTS. 

(6) This paragraph does not prejudice any right of any person to terminate that person’s 

contract of employment if the terms and conditions of employment are changed 30 

substantially to the detriment of the person; but such a change is not to be taken to have 

occurred by reason only that the identity of the person’s employer changes by virtue of 

this paragraph. 

(7) A determination by the Scottish Ministers that any member of their staff is— 

(a) employed as mentioned in sub-paragraph (1), or 35 

(b) excepted staff by virtue of sub-paragraph (3), 

is conclusive of that fact for the purposes of this paragraph. 
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Existing tribunals 

3 (1) Until all of the functions of a tribunal listed in sub-paragraph (2) are transferred to the 

Scottish Tribunals by virtue of section 28 of the Tribunals (Scotland) Act 2014, sections 

61A (administrative support for the Scottish Tribunals and their members) and 70 

(default power of the Scottish Ministers) of the 2008 Act apply in relation to the 5 

tribunal, and to the members of the tribunal, as those sections apply in relation to the 

Scottish Tribunals and the members of those Tribunals. 

(2) The tribunals referred to in sub-paragraph (1) are— 

(a) the Lands Tribunal for Scotland, established by section 1 of the Lands Tribunal 

Act 1949, 10 

(b) a private rented housing committee constituted in accordance with Schedule 4 to 

the Rent (Scotland) Act 1984, 

(c) a homeowner housing committee constituted in accordance with that Schedule, 

(d) the Mental Health Tribunal for Scotland, established by section 21 of the Mental 

Health (Care and Treatment) (Scotland) Act 2003, 15 

(e) an Additional Support Needs Tribunal for Scotland constituted under section 

17(1) of the Education (Additional Support for Learning) (Scotland) Act 2004, 

(f) a Scottish Charity Appeals Panel constituted under section 75 of the Charities and 

Trustee Investment (Scotland) Act 2005, 

(g) the First-tier Tax Tribunal for Scotland, established by section 21(1) of the 20 

Revenue Scotland and Tax Powers Act 2014, 

(h) the Upper Tax Tribunal for Scotland, established by section 21(3) of the Revenue 

Scotland and Tax Powers Act 2014. 

(3) Paragraph 2(2)(g) of schedule 3 to the 2008 Act applies as if the reference to the 

position of Chamber President in the First-tier Tribunal for Scotland includes a reference 25 

to an office mentioned in sub-paragraph (4) in relation to a tribunal, for so long as 

section 61A of the 2008 Act applies, by virtue of sub-paragraph (1), to that tribunal (and 

paragraph 13(2)(aa) of schedule 3 to the 2008 Act is to be construed accordingly). 

(4) The offices and tribunals referred to in sub-paragraph (3) are— 

(a) President of the Lands Tribunal for Scotland, appointed under section 2(1) of the 30 

Lands Tribunal Act 1949, in relation to the Lands Tribunal for Scotland, 

(b) President of the Private Rented Housing Panel, appointed under paragraph 4 of 

Schedule 4 to the Rent (Scotland) Act 1949, in relation to— 

(i) a private rented housing committee, 

(ii) a homeowner housing committee, 35 

(c) President of the Mental Health Tribunal for Scotland, appointed under paragraph 

3(1) of schedule 2 to the Mental Health (Care and Treatment) (Scotland) Act 

2003, in relation to the Mental Health Tribunal for Scotland, 

(d) President of the Additional Support Needs Tribunals for Scotland, appointed 

under section 17(2) of the Education (Additional Support for Learning) (Scotland) 40 

2004, in relation to an Additional Support Needs Tribunal for Scotland, 
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(e) President of the Tax Tribunals, appointed under section 22(1) of the Revenue 

Scotland and Tax Powers Act 2014, in relation to the First-tier Tax Tribunal for 

Scotland and the Upper Tax Tribunal for Scotland. 

(5) The Scottish Ministers may by order— 

(a) add a reference to a tribunal which is, or is to be, listed in schedule 1 to the 5 

Tribunals (Scotland) Act 2014 to sub-paragraph (2), 

(b) add a reference to an office in relation to the tribunal to sub-paragraph (4). 

(6) In this paragraph— 

(a) “the 2008 Act” means the Judiciary and Courts (Scotland) Act 2008, 

(b) “the Scottish Tribunals” means the First-tier Tribunal for Scotland and the Upper 10 

Tribunal for Scotland. 

 

PART 3 

CONSEQUENTIAL REPEALS, ETC. 

Lands Tribunal Act 1949 

4 Section 2(7) of the Lands Tribunal Act 1949 is repealed. 15 

 
Mental Health (Care and Treatment) (Scotland) Act 2003 

5 Paragraph 8(1) and (2) of schedule 2 to the Mental Health (Care and Treatment) 

(Scotland) Act 2003 is repealed. 

 

Education (Additional Support for Learning) (Scotland) Act 2004 

6 Paragraph 9 of schedule 1 to the Education (Additional Support for Learning) (Scotland) 20 

Act 2004 is repealed. 

 
Charities and Trustee Investment (Scotland) Act 2005 

7 Paragraph 3 of schedule 2 to the Charities and Trustee Investment (Scotland) Act 2005 

is repealed. 

 

Tribunals (Scotland) Act 2014 25 

8 Section 77 (administrative support) of the Tribunals (Scotland) Act 2014 is repealed. 

 

Revenue Scotland and Tax Powers Act 2014 

9 (1) The Revenue Scotland and Tax Powers Act 2014 is amended in accordance with this 

paragraph. 

 (2) Section 58 (administrative support) is repealed. 30 

 (3) In section 59 (guidance), in subsection (2)— 

(a) in paragraph (b), for “tribunals” substitute “Scottish Courts and Tribunals 

Service”, 
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(b) paragraph (c) is repealed. 

 

SCHEDULE 4 

(introduced by section 121) 

MODIFICATIONS OF ENACTMENTS 

PART 1 5 

SHERIFF COURTS 

Promissory Oaths Act 1868 

1 In the Promissory Oaths Act 1868, in the second part of the Schedule (persons to take 

oaths of allegiance and judicial oaths), after “part-time sheriffs” insert “, summary 

sheriffs, part-time summary sheriffs”. 10 

 
Promissory Oaths Act 1871 

2 In section 2 of the Promissory Oaths Act 1871 (persons before whom oaths are to be 

taken), for “or sheriff, or, for a part-time sheriff,” substitute “, sheriff or summary 

sheriff, or, for a part-time sheriff or part-time summary sheriff,”.  

 
Sheriff Courts (Scotland) Act 1876 15 

3 In the Sheriff Courts (Scotland) Act 1876, section 54 (courts to make acts of sederunt) is 

repealed (so far as not previously repealed). 

 
Sheriff Courts (Scotland) Act 1907 

4 The following provisions of the Sheriff Courts (Scotland) Act 1907 are repealed— 

(a) sections 4 to 7 (jurisdiction, extension of jurisdiction, power of sheriff to order 20 

sheriff clerk to execute deeds relating to heritage, action competent in sheriff court 

and privative jurisdiction in causes under one thousand five hundred pounds 

value), 

(b) sections 10 and 11 (privilege not to exempt from jurisdiction and appointment of 

sheriffs and salaried sheriffs-substitute), 25 

(c) section 14 (salaries of sheriffs and sheriffs-substitute), 

(d) section 17 (honorary sheriff-substitute), 

(e) sections 27 to 29 (appeal to sheriff, appeal to Court of Session and effect of 

appeal), 

(f) sections 39 and 40 (procedure rules and Court of Session to regulate fees etc.), 30 

(g) section 50 (summary applications), 

(h) Schedule 1 (ordinary cause rules 1993). 
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Sheriff Courts and Legal Officers (Scotland) Act 1927 

5 (1) Section 8 of the Sheriff Courts and Legal Officers (Scotland) Act 1927 (issuing of 

instructions to sheriff clerks and procurators fiscal) is amended in accordance with this 

paragraph. 

(2) In subsection (1), for “as regards sheriff clerks and the Lord Advocate as regards 5 

procurators fiscal may from time to time issue” substitute “may from time to time issue 

to sheriff clerks”. 

(3) After subsection (1) insert— 

“(1A) The Lord Advocate may from time to time issue to procurators fiscal such 

instructions as may be deemed necessary for the purpose of— 10 

(a) giving effect to the provisions of this Act, or 

(b) the efficient disposal of business in the sheriff courts.”. 

 
Sheriff Courts (Scotland) Act 1971 

6 (1) The Sheriff Courts (Scotland) Act 1971 is amended in accordance with this paragraph. 

(2) The whole Act, apart from sections 2(3) and 3(4), is repealed. 15 

(3) In section 2(3)  (compensation for loss of office), for “subsection (1) above includes, by 

virtue of subsection (2)(a) above,” substitute “section 2(1) of the Courts Reform 

(Scotland) Act 2014 includes”. 

(4) In section 3(4), for “subsection (2) above” substitute “section 2(1) of the Courts Reform 

(Scotland) Act 2014”. 20 

 

Civil Jurisdiction and Judgments Act 1982 

7 In section 20(3) of the Civil Jurisdiction and Judgments Act 1982 (rules as to 

jurisdiction in Scotland)— 

(a) for the opening words substitute “Section 42 of the Courts Reform (Scotland) Act 

2014 does not apply—”,  25 

(b) in paragraph (a), the words “to the extent that it determines jurisdiction” are 

repealed. 

 
Judicial Pensions and Retirement Act 1993 

8 In Schedule 5 to the Judicial Pensions and Retirement Act 1993 (relevant offices for the 

purposes of retirement provisions)— 30 

(a) for the entry for “Sheriff principal or sheriff in Scotland” substitute— 

“Sheriff principal, sheriff or summary sheriff in Scotland”,  

(aa) after the entry for “Part-time sheriff in Scotland”, insert— 

“Part-time summary sheriff in Scotland”, and 

(ab) the entry for “Stipendiary magistrate in Scotland” is repealed. 35 
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Judiciary and Courts (Scotland) Act 2008 

9 (1) The Judiciary and Courts (Scotland) Act 2008 is amended in accordance with this 

paragraph. 

(2) The following provisions are repealed— 

(a) sections 24 to 26 (amendments of Sheriff Courts (Scotland) Act 1971 relating to 5 

sheriffs principal, sheriffs and part-time sheriffs), 

(b) section 40 (amendments of the 1971 Act relating to consideration of fitness for, 

and removal from, shrieval office), 

(c) sections 47 to 56 (miscellaneous amendments of the 1971 Act relating to the 

sheriff courts), 10 

(d) section 64(1) and (2) (amendments of the 1971 Act relating to remuneration and 

allowances of certain judicial office holders), 

(e) in section 72 (interpretation), the definition of “the 1971 Act”, 

(f) in schedule 5, paragraph 2 (consequential amendments of the 1971 Act). 

(3) In subsection (1) of section 10 (judicial offices within the remit of the Judicial 15 

Appointments Board for Scotland), after paragraph (f) insert— 

“(fza) the office of summary sheriff, 

(fzb) the office of part-time summary sheriff,”. 

(4) In section 43 (meaning of “judicial office holder”)— 

(a) in subsection (1), for paragraph (c) substitute— 20 

“(c) a person acting as a sheriff or as a summary sheriff by virtue of section 

12(1) or 13(5) of the Courts Reform (Scotland) Act 2014.”, 

(b) in subsection (2), after paragraph (g) insert— 

“(ga) the office of summary sheriff, 

(gb) the office of part-time summary sheriff,”. 25 

(5) In section 62(1)(c) administrative support to be provided by the Scottish Courts and 

Tribunals Service), for “section 15 to 17 of the 1971 Act” substitute “sections 27 and 28 

of the Courts Reform (Scotland) Act 2014”. 

(6) In section 72 (interpretation)— 

(a) in the definition of “office of part-time sheriff” for “11A, or a reappointment 30 

under section 11B(5) or (7), of the 1971 Act” substitute “8(1), or a reappointment 

under section 9(1) or (3), of the Courts Reform (Scotland) Act 2014”, 

(b) after the definition of “office of part-time sheriff” insert— 

““office of part-time summary sheriff” means an appointment under section 

10(1), or a reappointment under section 11(1) or (3), of the Courts Reform 35 

(Scotland) Act 2014, and references to suspension from that office are to be 

construed accordingly,”, 

(c) in the definition of “office of temporary sheriff principal” for “11(1) or (1A) of 

the 1971 Act” substitute “6(2) of the Courts Reform (Scotland) Act 2014”. 
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PART 2 

SHERIFF APPEAL COURT 

Sheriff Courts and Legal Officers (Scotland) Act 1927 

11 In section 1 of the Sheriff Courts and Legal Officers (Scotland) Act 1927 (appointment 

of sheriff clerk and procurator fiscal), after subsection (5) insert— 5 

“(6) For the purposes of subsection (3) above, the appointment of a sheriff clerk as 

Clerk of the Sheriff Appeal Court under section 57 of the Courts Reform 

(Scotland) Act 2014 is not a removal from office.”. 

 

Public Records (Scotland) Act 1937 

12 (1) The Public Records (Scotland) Act 1937 is amended in accordance with this paragraph. 10 

(2) After section 1, insert— 

“1A Sheriff Appeal Court records 

(1) The records of the Sheriff Appeal Court are to be transmitted to the Keeper at 

such times, and subject to such conditions as may be prescribed— 

(a) in relation to records relating to criminal proceedings, by act of 15 

adjournal, 

(b) in relation to other records, by act of sederunt. 

(2) An act of adjournal or act of sederunt under subsection (1) may— 

(a) fix different times and conditions of transmission for different 

descriptions or records, 20 

(b) make provision for— 

(i) re-transmission of records to the High Court of Justiciary, the 

Court of Session or the Sheriff Appeal Court when such re-

transmission is necessary for the purposes of proceedings in any of 

the Courts, and 25 

(ii) the return to the Keeper of any records so re-transmitted as soon as 

they have ceased to be required for such a purpose. 

(3) Before making an act of adjournal or act of sederunt under subsection (1), the 

High Court of Justiciary or, as the case may be, the Court of Session must 

consult the Keeper.”.  30 

(3) In section 2(2) (re-transmission of sheriff court records from the Keeper to the courts)— 

(a) after “Session” in the first place it occurs insert “, the Sheriff Appeal Court”, 

(b) after “Session” in the second place it occurs insert “, of an Appeal Sheriff”. 

(4) In section 2A(3) (re-transmission of JP court records from the Keeper to the courts)— 

(a) after “Session,” in the first place it occurs insert “the Sheriff Appeal Court,”, 35 

(b) after “Session” in the second place it occurs insert “, of an Appeal Sheriff”. 

(5) In section 14(1) (interpretation), after the definition of “records of the Court of Session” 

and “records of the High Court of Justiciary” insert— 
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 “the expression “records of the Sheriff Appeal Court” includes the 

registers, minute books, processes, writs or documents belonging to or in 

the custody of the Sheriff Appeal Court;”.  

 

Administration of Justice (Scotland) Act 1972 

13 (1) Section 1 of the Administration of Justice (Scotland) Act 1972 (powers of courts to 5 

order inspection of documents or other property etc.) is amended in accordance with this 

paragraph. 

(2) In subsection (1), after “Session” insert “, of the Sheriff Appeal Court”. 

(3) In subsection (1A), after “Session” insert “, of the Sheriff Appeal Court”. 

(4) In subsection (3), after “sheriff court” insert “and the Sheriff Appeal Court”. 10 

 
Civil Jurisdiction and Judgments Act 1982 

14 In section 50 of the Civil Jurisdiction and Judgments Act 1982 (interpretation), in the 

definition of “court of law”, in paragraph (c) after “Session” insert “, the Sheriff Appeal 

Court”. 

 

Legal Aid (Scotland) Act 1986 15 

15 (1) The Legal Aid (Scotland) Act 1986 is amended in accordance with this paragraph. 

(2) In section 21(1) (criminal legal aid), in paragraph (a), after sub-paragraph (i) insert— 

“(ia) the Sheriff Appeal Court;”. 

(2A) In section 25 (legal aid in appeals)— 

(a) in subsection (2)(b)— 20 

(i) for “or 175(2)” substitute “, 175(2) or 194ZB(1)”, 

(ii) after “leave” insert “or permission”, 

(b) in subsection (2A), after “High Court” insert “or, in the case of an appeal to the 

Sheriff Appeal Court, that Court”, 

(c) in subsection (2B), after “High Court” insert “or, in the case of an appeal to the 25 

Sheriff Appeal Court, that Court”, 

(d) in subsection (5)— 

(i) for “or 187” substitute “, 187, 194ZD or 194ZE”, 

(ii) after “leave” in each place where it occurs insert “or permission”. 

(3) In Part 1 of Schedule 2 (courts in which civil legal aid is available), in paragraph 1, after 30 

the entry for the Scottish Land Court, insert— 

“the Sheriff Appeal Court;”. 

 
Criminal Procedure (Scotland) Act 1995 

16 In section 304 of the Criminal Procedure (Scotland) Act 1995 (Criminal Courts Rules 

Council), in subsection (2)(c), before sub-paragraph (i) insert— 35 
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“(zi) one Appeal Sheriff;”. 

 
Judiciary and Courts (Scotland) Act 2008 

17 (1) The Judiciary and Courts (Scotland) Act 2008 is amended in accordance with this 

paragraph. 

(2) In section 2 (Head of the Scottish Judiciary)— 5 

(a) after subsection (2) insert— 

“(2A) If, in carrying out the responsibility mentioned in subsection (2)(a), the Lord 

President gives a direction of an administrative character to the President of the 

Sheriff Appeal Court, the President must comply with the direction.”, 

(b) in subsection (6), after paragraph (e) insert— 10 

“(ea) the Sheriff Appeal Court,”. 

(3) In subsection (2) of section 43 (meaning of “judicial office holder”), after paragraph (c) 

insert— 

“(ca) the office of Appeal Sheriff,”. 

(4) In section 62 (Scottish Court Service to provide administrative support for other 15 

persons), in subsection (1), after paragraph (b) insert— 

“(ba) the President of the Sheriff Appeal Court in the carrying out of functions 

under section 54 of the Courts Reform (Scotland) Act 2014,”.  

 

Criminal Justice and Licensing (Scotland) Act 2010 

17A(1) The Criminal Justice and Licensing (Scotland) Act 2010 is amended in accordance with 20 

this paragraph. 

(2) In section 6 (effect of sentencing guidelines)— 

(a) for subsection (4), substitute— 

“(4) Subsection (5) applies where, on an appeal in any case— 

(a) the High Court of Justiciary passes another sentence under one of the 25 

following provisions of the 1995 Act— 

(i) section 118(3), 

(ii) section 118(4)(b), 

(iii) section 118(4A)(b), 

(iv) section 118(4A)(c)(ii), or 30 

(b) the Sheriff Appeal Court or the High Court passes another sentence 

under section 189(1)(b) of that Act.”, 

(b) in subsection (5), after “Court” insert “or, as the case may be, the Sheriff Appeal 

Court”. 

(3) After section 8, insert— 35 

1445



98 Courts Reform (Scotland) Bill 

Schedule 4—Modifications of enactments 

Part 2—Sheriff Appeal Court 

 

“8A Sheriff Appeal Court’s power to require preparation or review of 

sentencing guidelines 

(1) Where the Sheriff Appeal Court pronounces an opinion under section 189(7) of 

the 1995 Act, the Court may require the Council to— 

(a) prepare, for the approval of the High Court of Justiciary, sentencing 5 

guidelines on any matter, or 

(b) review any sentencing guidelines published by the Council on any 

matter. 

(2) On making a requirement under subsection (1), the Sheriff Appeal Court must 

state its reasons for doing so. 10 

(3) The Council must comply with a requirement made under subsection (1) and, 

in doing so, must have regard to the Sheriff Appeal Court’s reasons for making 

the requirement.”. 

(4) In section 9 (publication of High Court guideline judgments)— 

(a) in subsection (1), for “or 189(7) of the 1995 Act” substitute “of the 1995 Act and 15 

opinions of the Sheriff Appeal Court or the High Court pronounced under section 

189(7) of that Act”, 

(b) in subsection (2), after “High Court” insert “or the Sheriff Appeal Court”, 

(c) the title of the section becomes “Publication of High Court and Sheriff Appeal 

Court guideline judgments”. 20 

(5) In section 13 (annual report of the Scottish Sentencing Council), in subsection (3)— 

(a) the word “and” immediately following paragraph (d) is repealed, 

(b) after paragraph (e) insert “, and 

“(f) requirements made by the Sheriff Appeal Court under section 8A and of 

the Council’s response to them.”. 25 

 
Scottish Civil Justice Council and Criminal Legal Assistance Act 2013 

18 In section 2 of the Scottish Civil Justice Council and Criminal Legal Assistance Act 

2013 (functions of the Scottish Civil Justice Council)— 

(a) in subsection (1)(b), after “in” where it fourth occurs insert “the Sheriff Appeal 

Court or”, 30 

(b) in subsection (6)— 

(i) the word “and” immediately following paragraph (a) is repealed, 

(ii) after that paragraph insert— 

“(aa) the Sheriff Appeal Court, and”. 
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PART 3 

CIVIL JURY TRIALS 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 

19 (1) The Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 is amended in 

accordance with this paragraph. 5 

(2) In section 2(2) (fining of jurors in civil proceedings for non-attendance), after paragraph 

(a) insert— 

“(aa) by the sheriff where imposed in the sheriff court;”. 

(3) In section 11 (no jury trial in civil actions in the sheriff court), after subsection (1) 

insert— 10 

“(1A) Subsection (1) is subject to section 61 (civil jury trials in all-Scotland sheriff 

courts) of the Courts Reform (Scotland) Act 2014.”. 

 

PART 4 

SIMPLE PROCEDURE 

Heritable Securities (Scotland) Act 1894 15 

20 In section 5 of the Heritable Securities (Scotland) Act 1894 (power to eject proprietor in 

personal occupation), after subsection (2) insert— 

“(2A) Subsection (2) is subject to section 70(3) of the Courts Reform (Scotland) Act 

2014 (which provides for certain proceedings for the recovery of heritable 

property to be subject to simple procedure).”. 20 

 
Sheriff Courts (Civil Jurisdiction and Procedure) (Scotland) Act 1963 

21 The Sheriff Courts (Civil Jurisdiction and Procedure) (Scotland) Act 1963 is repealed. 

 
Conveyancing and Feudal Reform (Scotland) Act 1970 

22 In section 24 of the Conveyancing and Feudal Reform (Scotland) Act 1970 (application 

by creditor to court for remedies on default), after subsection (1D) insert— 25 

“(1E) Subsection (1D) is subject to section 70(3) of the Courts Reform (Scotland) 

Act 2014 (which provides for certain proceedings for the recovery of heritable 

property to be subject to simple procedure).”. 

 
Legal Aid (Scotland) Act 1986 

23 (1) Part 2 of Schedule 2 to the Legal Aid (Scotland) Act 1986 (proceedings in which civil 30 

legal aid is not available) is amended in accordance with this paragraph. 

(2) In paragraph 3, sub-paragraph (c) (small claims) is repealed. 

(3) After paragraph 3, insert— 

“3A Civil legal aid shall not be available in relation to the following categories of 

simple procedure case (within the meaning of section 70(7) of the Courts 35 

Reform (Scotland) Act 2014) at first instance, namely— 
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(a) proceedings for payment of a sum of money not exceeding £3,000 

(exclusive of interest and expenses), other than— 

(i) proceedings in respect of aliment or interim aliment, and 

(ii) actions for personal injury, 

(b) actions ad factum praestandum and proceedings for the recovery of 5 

possession of moveable property in which (in either case) there is 

included, as an alternative to the claim, a claim for payment of a sum of 

money not exceeding £3,000 (exclusive of interest and expenses). 

3B In paragraph 3A— 

(a) “actions for personal injury” means actions to which section 17 or 18 of 10 

the Prescription and Limitation (Scotland) Act 1973 applies, and 

(b) “actions ad factum praestandum” includes actions for delivery and 

actions for implement but does not include actions for count, reckoning 

and payment.”. 

 

PART 5 15 

JUDICIAL REVIEW 

Tribunals (Scotland) Act 2014 

24 After section 57 of the Tribunals (Scotland) Act 2014 insert— 

“57A Procedural steps where petition remitted 

(1) This section applies where the Court of Session remits a petition for judicial 20 

review under section 57(2). 

(2) It is for the Upper Tribunal to determine— 

(a) whether the petition has been made timeously, and 

(b) whether to grant permission for the petition to proceed under section 27B 

of the Court of Session Act 1988 (“the 1988 Act”) (requirement for 25 

permission). 

(2A) Accordingly— 

(a) the Upper Tribunal has the same powers in relation to the petition as the 

Court of Session would have had in relation to it under sections 27A to 

27C of the 1988 Act, 30 

(b) sections 27C and 27D of that Act apply in relation to a decision of the 

Upper Tribunal under section 27B(1) of that Act as they apply in relation 

to such a decision of the Court of Session. 

(3) The references in section 27C(3) and (4) of the 1988 Act (oral hearings where 

permission refused) to a different Lord Ordinary from the one who refused or 35 

granted permission are to be read as references to different members of the 

Tribunal from those of whom it was composed when it refused or granted 

permission.”.
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PART 6 

REMIT OF CASES BETWEEN COURTS 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 

25 In the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985, section 14 (remit 

from Court of Session to sheriff) is repealed. 5 

 

PART 7 

REGULATION OF PROCEDURE AND FEES 

Courts of Law Fees (Scotland) Act 1895 

25A In the Courts of Law Fees (Scotland) Act 1895, section 2 (power of Scottish Ministers to 

regulate court fees) is repealed. 10 

 

Vexatious Actions (Scotland) Act 1898 

26 The Vexatious Actions (Scotland) Act 1898 is repealed. 

 
Execution of Diligence (Scotland) Act 1926 

27 In the Execution of Diligence (Scotland) Act 1926, section 6 (regulations, forms and 

fees) is repealed. 15 

 

Administration of Justice (Scotland) Act 1972 

28 In section 1(3) of the Administration of Justice (Scotland) Act 1972 (powers of courts to 

order inspection of documents or other property etc.), for “section 32 of the Sheriff 

Courts (Scotland) Act 1971” substitute “section 97(1) of the Courts Reform (Scotland) 

Act 2014”.  20 

 

Court of Session Act 1988 

28A(1) The Court of Session Act 1988 is amended in accordance with this paragraph. 

 (2) In section 2(4) (composition of the Court), for “section 5(ba) below,” substitute “an act 

of sederunt under section 96(1) of the Courts Reform (Scotland) Act 2014,”.  

 (3) Sections 5 (power to regulate procedure etc. by act of sederunt) and 5A (rules for lay 25 

representation) and 6 (allocation of business etc. by act of sederunt) are repealed. 

(5) In section 26(3) (summary trials), for “this Act” substitute “section 96(1) of the Courts 

Reform (Scotland) Act 2014”.  

 

Scottish Civil Justice Council and Criminal Legal Assistance Act 2013 

28B(1) The Scottish Civil Justice Council and Criminal Legal Assistance Act 2013 is amended 30 

in accordance with this paragraph. 

 (2) In section 2 (functions of the Council)— 

(a) in subsection (1)(c), after sub-paragraph (i) insert— 

1449



102 Courts Reform (Scotland) Bill 

Schedule 4—Modifications of enactments 

Part 8—Civil appeals 

 

“(ia) draft fees rules,”, 

(b) after subsection (6), insert— 

“(6A) For the purposes of this Part, “draft fees rules” means drafts of such provision 

as the Court of Session may make by act of sederunt under section 98(1) or 

99(1) of the Courts Reform (Scotland) Act 2014 (powers to regulate court 5 

fees),”. 

 (3) In section 4 (Court of Session to consider rules)— 

(a) in subsection (1), after “rules” where it first occurs insert “, draft fees rules”, 

(b) in subsection (2), after “rules” where it first occurs insert “, draft fees rules”, 

(c) in subsection (3)— 10 

(i) the words from “which” to “section 2(5)” become paragraph (a), and 

(ii) after that paragraph insert— 

“(b) under section 98(1) or 99(1) of the Courts Reform (Scotland) Act 2014.”. 

 

PART 8 

CIVIL APPEALS 15 

Court of Session Act 1988 

29 (1) The Court of Session Act 1988 is amended in accordance with this paragraph. 

(2) Section 24 (appeal to the Supreme Court in exchequer causes) is repealed. 

(3) In section 32 (appeals)— 

(a) in subsection (1), for “sheriff principal or sheriff under section 28 of the Sheriff 20 

Courts (Scotland) Act 1907” substitute “Sheriff Appeal Court under section 107 

of the Courts Reform (Scotland) Act 2014 or the judgment of a sheriff principal 

under section 108 of that Act”, 

(b) in each of subsections (2) and (4), for “sheriff principal or sheriff” substitute 

“Sheriff Appeal Court or, as the case may be, the sheriff principal”. 25 

(4) In section 52 (consequential amendments, repeals and savings), subsection (3) is 

repealed. 

 

Constitutional Reform Act 2005 

30 In section 40 of the Constitutional Reform Act 2005 (jurisdiction of the Supreme Court), 

subsection (3) is repealed. 30 

 

PART 8A 

JUDGES OF THE COURT OF SESSION 

Promissory Oaths Act 1868 

30ZA In the Promissory Oaths Act 1868, in the Second Part of the Schedule, for “35(3) of the 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1990” substitute “20B(1) of the 35 

Judiciary and Courts (Scotland) Act 2008”. 

1450



Courts Reform (Scotland) Bill 103  

Schedule 4—Modifications of enactments  

Part 9—Justice of the Peace courts 

 

Administration of Justice Act 1973 

30A In section 9 of the Administration of Justice Act 1973 (judicial salaries), subsection (5) 

is repealed.  

 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 

30B Section 22 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (re-5 

employment of retired judges) is repealed. 

 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 

30C(1) The Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 is amended in 

accordance with this paragraph. 

(2) In section 35 (judicial appointments)— 10 

(a) subsections (1) and (3) are repealed, 

(b) in subsection (2), for “the said Schedule” substitute “Schedule 4”. 

(3) In Schedule 4 (judicial appointments), paragraphs 1 to 3 and 5 to 11 are repealed. 

 

Judiciary and Courts (Scotland) Act 2008 

30D(1) The Judiciary and Courts (Scotland) Act 2008 is amended in accordance with this 15 

paragraph. 

(2) In section 43(1)(b) (meaning of “judicial office holder”), for “22(1) or (4) (re-

employment of retired Court of Session judges) of the Law Reform (Miscellaneous 

Provisions) (Scotland) Act 1985 (c.73)” substitute “20E(1) (re-employment of former 

judges) or 20F(3) (re-employment of former judges: further provision)”. 20 

(3) In section 64 (amendments of enactments relating to remuneration and allowances of re-

employed retired judges and temporary judges), subsections (3) and (4) are repealed. 

(4) In section 72 (interpretation), in the definition of “office of temporary judge”, for “35(3) 

of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40)” substitute 

“20B(1) (temporary judges)”. 25 

 

PART 9 

JUSTICE OF THE PEACE COURTS 

Criminal Procedure (Scotland) Act 1995 

31 (1) The Criminal Procedure (Scotland) Act 1995 is amended in accordance with this 

paragraph. 30 

(2) In section 6(2) (constitution of JP courts), for “stipendiary magistrate” substitute 

“summary sheriff”. 

(3) In section 7 (jurisdiction and powers of JP courts), subsection (5) is repealed. 

(4) In section 245A (restriction of liberty orders), subsection (9) is repealed. 

(5) In section 248C(1) (power to prescribe courts to which sections 248A and 248B apply), 35 

the words from “and, without prejudice” to the end are repealed. 
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(6) In section 249(8) (compensation orders)— 

(a) in paragraph (a), the words “, or a stipendiary magistrate,” are repealed, and 

(b) in paragraph (b), the words “(other than a stipendiary magistrate)” are repealed. 

(7) In section 307(1) (interpretation)— 

(a) in the definition of “justice”, the words “stipendiary magistrate or” are repealed, 5 

and 

(b) the definition of “stipendiary magistrate” is repealed. 

 
Criminal Proceedings etc. (Reform) (Scotland) Act 2007 

32 (1) The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 is amended in accordance 

with this paragraph. 10 

(2) In section 61(3)(a) (efficient disposal of business in JP courts), for “stipendiary 

magistrate” substitute “summary sheriff”. 

(3) In section 62 (area and territorial jurisdiction of JP courts)— 

(a) in each of subsections (4), (5), (6) and (7), the words “or stipendiary magistrate” 

in each place they appear are repealed, 15 

(b) in subsection (4), the words “or (as the case may be) magistrate” are repealed, 

(c) in subsection (7)(a), the words “or (as the case may be) stipendiary magistrate” 

are repealed. 

(4) In section 63 (constitution and powers etc. of JP courts), in each of subsections (2) and 

(5)(a), for “stipendiary magistrate” substitute “summary sheriff”. 20 

(5) The following sections are repealed— 

(a) section 74 (appointment of stipendiary magistrates), 

(b) section 74A (exercise of functions by stipendiary magistrates), 

(c) section 75 (stipendiary magistrates: further provision). 

(6) In section 76 (signing functions)— 25 

(a) in subsection (1), the words “or a stipendiary magistrate” are repealed, 

(b) in subsection (5), the words “, stipendiary magistrate” are repealed.  

(7) In section 77 (records and validity of appointment)— 

(a) in subsection (1), in each of paragraphs (a) and (b)(ii), the words “or stipendiary 

magistrate” are repealed, 30 

(b) in subsection (2), the words “and stipendiary magistrates” are repealed,  

(c) subsection (5) is repealed. 

 
Judiciary and Courts (Scotland) Act 2008 

33 In subsection (2) of section 43 of the Judiciary and Courts (Scotland) Act 2008 

(meaning of “judicial office holder”), paragraph (h) is repealed. 35 
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PART 10 

MISCELLANEOUS 

Judicial Offices (Salaries, &c.) Act 1952 

33A The Judicial Offices (Salaries, &c.) Act 1952 is repealed.  

 
Court of Session Act 1988 5 

34 In section 51 of the Court of Session Act 1988 (interpretation), in the definition of 

“enactment”, after “sederunt” insert “and an enactment comprised in, or in an instrument 

made under, an Act of the Scottish Parliament”. 

 

Criminal Procedure (Scotland) Act 1995 

35 In section 85(4) of the Criminal Procedure (Scotland) Act 1995 (citation of jurors), the 10 

words “by registered post or recorded delivery” are repealed. 

 

Interpretation and Legislative Reform (Scotland) Act 2010 

36 In schedule 1 to the Interpretation and Legislative Reform (Scotland) Act 2010 

(definitions of words and expressions), for the entry for “sheriff” substitute— 

 ““sheriff” is to be construed in accordance with section 123(2) and (3) of the 15 

Courts Reform (Scotland) Act 2014,”. 
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SP Bill 46B Session 4 (2014) 

Courts Reform (Scotland) Bill 
[AS PASSED] 

 

 

 
An Act of the Scottish Parliament to make provision about the sheriff courts; to establish a 

Sheriff Appeal Court; to make provision about civil court procedure; to make provision about 

appeals in civil proceedings; to make provision about appeals in criminal proceedings; to make 

provision about judges of the Court of Session; to make provision about the Scottish Land Court; 

to make provision about justice of the peace courts; to rename the Scottish Court Service and give 

it functions in relation to tribunals; to provide for assistants to the Judicial Appointments Board 

for Scotland; and for connected purposes. 

 

 

 

 

Introduced by: Kenny MacAskill 

On: 6 February 2014 

Bill type: Government Bill 
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