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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
 the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
 every Marshalled List of amendments from Stages 2 and 3; 
 every Groupings list from Stages 2 and 3; 
 the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
 the Official Report of Stage 2 committee consideration; 
 the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 
 Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available free of charge on the Parliament’s website 
(www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The Infrastructure and Capital Investment Committee’s Stage 1 Report did not 
include in full the oral and written evidence received by the Committee. This was 
also the case for the reports to it by the Finance Committee and the Local 
Government and Regeneration Committee. This material was originally published on 
the web only, and is now included in full in this volume as part of the Annexes to the 
Stage 1 Report. 
 
The Scottish Government made a written response to the report of the Delegated 
Powers and Law Reform Committee at Stage 1, in addition to the Government’s 
general response to the Stage 1 Report of the Infrastructure and Capital Investment 
Committee. At its meeting on 28 January 2014, the Delegated Powers and Law 
Reform Committee noted the response without debate. No extracts from the minutes 
or the Official Report of that meeting are, therefore, included in this volume. Relevant 



  

 

papers for that meeting, including the Scottish Government’s response, are, 
however, included.   
 
The Delegated Powers and Law Reform Committee also considered the delegated 
powers in the Bill after Stage 2, and agreed its report without debate. No extracts 
from the minutes or the Official Report of the relevant meeting of the Committee are, 
therefore, included in this volume. 
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Procurement Reform (Scotland) Bill 

[AS INTRODUCED] 
 

 

 

 

An Act of the Scottish Parliament to make provision about the procedures relating to the award of 

certain public contracts; to require certain authorities to produce procurement strategies and 

annual reports; and for connected purposes. 

 

 

PART 1 

KEY CONCEPTS AND APPLICATION 5 

Contracting authorities 

1 Contracting authorities 

(1) For the purposes of this Act, a “contracting authority” is— 

(a) a body, office-holder or other person listed in the schedule, or 

(b) any other person who is a contracting authority for the purposes of the Public 10 

Contracts Regulations and whose functions— 

(i) are exercisable in or as regards Scotland, and 

(ii) do not relate to reserved matters within the meaning of the Scotland Act 

1998 (c.46). 

(2) The Scottish Ministers may by order modify the meaning of “contracting authority” for 15 

the purposes of this Act. 

(3) An order under subsection (2) may amend subsection (1) and the schedule. 

 
Regulated procurements 

2 Regulated procurements 

For the purposes of this Act, a “regulated procurement” is— 20 

(a) the seeking of offers in relation to a proposed regulated contract by a contracting 

authority, 

(b) the award of a regulated contract by a contracting authority. 
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Regulated contracts 

3 Regulated contracts 

(1) A contract is regulated if— 

(a) it is a public contract, 

(b) the estimated value of the contract (see section 5) is equal to or greater than the 5 

contract threshold, and 

(c) the contract is not an excluded contract (see section 4). 

(2) For the purposes of this Act, the contract threshold is as follows— 

 Type of contract Threshold 

10 Public contract (other than a public works contract) £50,000 

 Public works contract £2,000,000 

 

(3) The Scottish Ministers may by order amend the table in subsection (2) so as to substitute 

for the figures specified there for the time being such other figures as they consider 

appropriate. 

 

4 Excluded contracts 15 

(1) A contract is an excluded contract for the purposes of section 3 if it is a contract of a 

kind mentioned in paragraph (1) or (2) of regulation 6 of the Public Contract 

Regulations. 

(2) The Scottish Ministers may by regulations amend subsection (1) so as to modify the 

kinds of contracts which are or are not excluded contracts.  20 

 

5 Estimated value of contract 

(1) For the purposes of this Act, the estimated value of a contract is the value of the total 

consideration (not including value added tax) which the contracting authority expects to 

be payable under or by virtue of the contract. 

(2) The Scottish Ministers may by regulations make further provision about how the 25 

estimated value of a contract is to be determined.  

 
Framework agreements and dynamic purchasing systems 

6 Framework agreements and call-off contracts 

(1) For the purposes of this Act— 

(a) a framework agreement is an agreement between one or more contracting 30 

authorities and one or more economic operators, the purpose of which is to 

establish the terms governing public contracts to be awarded during a given 

period, in particular with regard to price and, where appropriate, the quantity 

envisaged, 

(b) a call-off contract is a contract awarded under a framework agreement. 35 

(2) This Act applies to framework agreements and call-off contracts as follows— 

6
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(a) a framework agreement is treated as a public contract for the purposes of section 3 

(and references to “contract” elsewhere in this Act are to be construed 

accordingly), 

(b) the following provisions do not apply to a regulated procurement in so far as it 

relates to a call-off contract— 5 

(i) section 8(2), 

(ii) section 10, 

(iii) section 18(1), 

(iv) section 22. 

 

7 Dynamic purchasing systems 10 

(1) The Scottish Ministers may by regulations make provision about dynamic purchasing 

systems including, in particular, provision— 

(a) applying this Act to the establishment and operation of a dynamic purchasing 

system as it applies to the carrying out of a regulated procurement with such 

modifications as the regulations may specify, 15 

(b) modifying the application of this Act to a contract awarded under a dynamic 

purchasing system. 

(2) For the purposes of subsection (1), a dynamic purchasing system is an electronic 

system— 

(a) established by a contracting authority to purchase goods, services or works which 20 

are— 

(i) commonly used by the authority, and 

(ii) readily available on the market, and 

(b) which is open to any economic operator who satisfies selection criteria specified 

by the contracting authority. 25 

 

PART 2 

GENERAL DUTIES AND PROCUREMENT STRATEGIES 

General duties 

8 General duties 

(1) A contracting authority must, in carrying out a regulated procurement— 30 

(a) treat relevant economic operators equally and without discrimination, 

(b) act in a transparent and proportionate manner. 

(2) A contracting authority must also comply with the sustainable procurement duty. 

(3) However, a contracting authority must not do anything in pursuance of subsection (2) 

that would conflict with its duty under subsection (1). 35 

(4) A relevant economic operator is an economic operator who is a national of, or is 

established in— 

(a) a member State, or 

7
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(b) Iceland, Liechtenstein or Norway. 

(5) Subsection (1) does not apply in relation to an EU-regulated procurement. 

 

9 Sustainable procurement duty 

(1) For the purposes of this Act, the sustainable procurement duty is the duty of a 

contracting authority— 5 

(a) before carrying out a regulated procurement, to consider how in conducting the 

procurement process it can— 

(i) improve the economic, social, and environmental wellbeing of the 

authority’s area, 

(ii) facilitate the involvement of small and medium enterprises, third sector 10 

bodies and supported businesses in the process, and 

(iii) promote innovation, and 

(b) in carrying out the procurement, to act with a view to securing such improvements 

identified as a result of paragraph (a)(i). 

(2) The contracting authority must consider under subsection (1) only matters that are 15 

relevant to what is proposed to be procured and, in doing so, consider the extent to 

which it is proportionate in all the circumstances to take those matters into account. 

(3) In this section— 

“small and medium enterprises” means businesses with not more than 250 

employees, 20 

“third sector bodies” means organisations (other than bodies established under an 

enactment) that exist wholly or mainly to provide benefits for society or the 

environment. 

 

10 Supported businesses 

(1) Despite section 8, a contracting authority may restrict participation in a regulated 25 

procurement (other than an EU-regulated procurement) to supported businesses only. 

(2) Where a contracting authority restricts participation under subsection (1), it must state 

that fact in the contract notice. 

(3) For the purposes of this Act, a “supported business” is an economic operator who 

operates a supported business, supported employment programme or supported factory 30 

within the meaning of regulation 7 of the Public Contracts Regulations. 

(4) The Scottish Ministers may by order amend this section so as to modify the meaning of 

“supported business” for the purposes of this Act. 

 
Procurement strategy and annual report 

11 Procurement strategy 35 

(1) A contracting authority which expects to have significant procurement expenditure in 

the next financial year must, before the start of that year— 

(a) prepare a procurement strategy setting out how the authority intends to carry out 

regulated procurements, or 

8
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(b) review its procurement strategy for the current financial year and make such 

revisions to it as the authority considers appropriate. 

(2) Subsection (3) applies where a contracting authority— 

(a) has not, in relation to a financial year, prepared or reviewed a strategy under 

subsection (1), and  5 

(b) becomes aware of the likelihood of having significant procurement expenditure 

during that year. 

(3) The contracting authority must, as soon as practicable after it becomes aware of the 

likelihood of having significant procurement expenditure— 

(a) prepare a procurement strategy setting out how the authority intends to carry out 10 

regulated procurements, or  

(b) review its most recent procurement strategy and make such revisions to it as the 

authority considers appropriate. 

(4) An authority has significant procurement expenditure in a year if the sum of the 

estimated values of the contracts to which its regulated procurements in that year relate 15 

is equal to or greater than £5,000,000. 

(5) The procurement strategy must, in particular— 

(a) set out how the authority intends to ensure that its regulated procurements will— 

(i) contribute to the carrying out of its functions and the achievement of its 

purposes, 20 

(ii) deliver value for money, and 

(iii) be carried out in compliance with its duties under section 8, 

(b) include a statement of the authority’s general policy on— 

(i) the use of community benefit requirements, and 

(ii) consulting and engaging with those affected by its procurements,  25 

(c) set out how the authority intends to ensure that, so far as reasonably practicable, 

the following payments are made no later than 30 days after the invoice (or 

similar claim) relating to the payment is presented— 

(i) payments due by the authority to a contractor, 

(ii) payments due by a contractor to a sub-contractor, 30 

(iii) payments due by a sub-contractor to a sub-contractor, 

(d) address such other matters as the Scottish Ministers may by order specify. 

(6) The Scottish Ministers may by order modify subsection (4) so as to substitute for the 

figure specified there for the time being such other figure as they consider appropriate. 

 

12 Joint strategies 35 

A group of two or more contracting authorities may have a joint procurement strategy 

for both or, as the case may be, all of the authorities in the group. 

 

9
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13 Compliance with strategy 

A contracting authority which is required to prepare or review a procurement strategy in 

relation to a financial year must ensure that its regulated procurements in that year are, 

so far as reasonably practicable, carried out in accordance with its strategy. 

 

14 Annual procurement reports 5 

(1) A contracting authority which is required to prepare or revise a procurement strategy in 

relation to a financial year must prepare an annual procurement report on its regulated 

procurement activities as soon as reasonably practicable after the end of that financial 

year. 

(2) The report must include— 10 

(a) a summary of the regulated procurements that have been completed during the 

year covered by the report, 

(b) a review of whether those procurements complied with the authority’s 

procurement strategy, 

(c) to the extent that any regulated procurements did not comply, a statement of how 15 

the authority intends to ensure that future regulated procurements do comply, 

(d) a summary of the regulated procurements the authority expects to commence in 

the next two financial years, 

(e) such other information as the Scottish Ministers may by order specify. 

(3) For the purposes of subsection (2)(a), a regulated procurement is completed when the 20 

award notice is published or when it otherwise comes to an end. 

 

15 Publication etc. 

(1) A contracting authority must publish— 

(a) the procurement strategy prepared under section 11, 

(b) any revised strategy prepared under that section, 25 

(c) the annual procurement report prepared under section 14. 

(2) Publication is to be in such manner as the authority considers appropriate but must 

include publication on the internet. 

(3) On publishing a document under subsection (1), the authority must notify the Scottish 

Ministers. 30 

 

16 Guidance 

(1) The Scottish Ministers must issue guidance to contracting authorities on the preparation 

and publication of procurement strategies and annual procurement reports. 

(2) The guidance may, in particular, cover— 

(a) consultation to be undertaken in relation to the preparation of a strategy, 35 

(b) the form and content of strategies and reports, 

(c) the process by which an authority approves its strategy. 

(3) The guidance may include a model procurement strategy and model annual report. 

10
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(4) Contracting authorities must have regard to any guidance issued under this section. 

 

PART 3 

SPECIFIC DUTIES 

Publication of notices on Public Contracts website 

17 Public Contracts website 5 

(1) The Scottish Ministers must establish and maintain a website (the “Public Contracts 

website”) for the purpose of publicising, in relation to regulated procurements— 

(a) the seeking of offers, and 

(b) the award of contracts. 

(2) The Scottish Ministers may use the Public Contracts website for such other purposes as 10 

they consider appropriate. 

 

18 Publication of contract notices and award notices 

(1) A contracting authority must publicise its intention to seek offers as part of a regulated 

procurement on the Public Contracts website. 

(2) A contracting authority must publicise the award of a contract under a regulated 15 

procurement on the Public Contracts website. 

(3) The Scottish Ministers may by regulations make further provision about publication 

under this section. 

(4) The regulations may, in particular, make provision— 

(a) requiring the duties under subsection (1) and (2) to be complied with within a 20 

specified period, 

(b) providing that, in relation to regulated procurements of a specified description— 

(i) the duty in subsection (1) or (2) need not be complied with, or 

(ii) the duty need only be complied with in specified circumstances, 

(c) specifying the information that must be publicised, 25 

(d) providing that a contracting authority may withhold information from publication 

in specified circumstances. 

(5) In subsection (4), “specified” means specified in the regulations. 

(6) In this Act— 

“contract notice” means the information published in accordance with subsection 30 

(1), 

“award notice” means the information published in accordance with subsection 

(2). 

 

11
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Community benefit requirements 

19 Community benefit requirements 

For the purposes of this Act, a community benefit requirement is a contractual 

requirement imposed by a contracting authority— 

(a) relating to— 5 

(i) training and recruitment, or 

(ii) the availability of sub-contracting opportunities, or 

(b) which is otherwise intended to improve the economic, social or environmental 

wellbeing of the authority’s area in a way additional to the main purpose of the 

contract in which the requirement is included. 10 

 

20 Community benefit requirements in major contracts 

(1) This section applies where a contracting authority proposes to carry out a regulated 

procurement in relation to which the estimated value of the contract is equal to or 

greater than £4,000,000. 

(2) The contracting authority must, before carrying out the procurement, consider whether 15 

to impose community benefit requirements as part of the procurement. 

(3) The contracting authority must, in the contract notice relating to the procurement, 

include— 

(a) a summary of the community benefit requirements it intends to include in the 

contract, or 20 

(b) where it does not intend to include any such requirements, a statement of its 

reasons for not including any requirements. 

(4) Where community benefit requirements are included in a contract, the contracting 

authority must include in the award notice a statement of the benefits it considers will be 

derived from those requirements. 25 

(5) The Scottish Ministers may by order modify subsection (1) so as to substitute for the 

figure specified there for the time being such other figure as they consider appropriate. 

 

21 Guidance on community benefit requirements 

(1) The Scottish Ministers may issue guidance on the use of community benefit 

requirements. 30 

(2) The guidance may, in particular, cover— 

(a) consultation that should take place before a contracting authority determines 

whether or not to include community benefit requirements in a contract to which 

section 20 applies, 

(b) the information that should be contained in a contract notice and award notice in 35 

relation to community benefit requirements, 

(c) the circumstances in which inclusion of community benefit requirements would or 

would not be appropriate. 

(3) Contracting authorities must have regard to any guidance issued under this section. 

 

12
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Selection of tenderers 

22 Exclusion of economic operators on grounds of criminal activity 

(1) The Scottish Ministers may by regulations require a contracting authority to exclude an 

economic operator from the process relating to a regulated procurement (other than an 

EU-regulated procurement) if any of the following have been convicted of an offence 5 

specified in the regulations— 

(a) the economic operator, 

(b) a director, secretary, office-holder, or partner of the economic operator, or 

(c) another person having powers of representation, decision-making or control in 

relation to the economic operator. 10 

(2) Regulations under this section may make provision— 

(a) specifying evidence that is to be conclusive in determining whether or not a 

person has been convicted of an offence, 

(b) specifying circumstances in which a contracting authority may award a contract to 

an economic operator despite being otherwise prohibited from doing so under the 15 

regulations. 

 

23 Selection of tenderers 

(1) The Scottish Ministers may by regulations make further provision about the selection by 

contracting authorities of economic operators to participate in the process relating to a 

regulated procurement (other than an EU-regulated procurement) including, in 20 

particular, provision about— 

(a) the use of minimum standard requirements to assess the suitability of economic 

operators in relation to a regulated procurement, 

(b) the circumstances in which an economic operator may or may not be excluded on 

the basis of criteria specified in the regulations, 25 

(c) the procedure that is to be followed in determining whether or not to exclude an 

economic operator. 

(2) In subsection (1)(a), a minimum standard requirement is a requirement that an economic 

operator has a particular financial standing, technical ability or other characteristic. 

(3) Without prejudice to the generality of subsection (1)(b), criteria which may be specified 30 

in the regulations include— 

(a) that— 

(i) the economic operator, 

(ii) a director, secretary, office-holder or partner of the economic operator, or 

(iii) another person having powers of representation, decision-making or control 35 

in relation to the economic operator, 

has been convicted of an offence, 

(b) that the economic operator has failed to comply with— 

(i) an obligation to pay tax, or 

13
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(ii) another statutory duty (other than by committing an offence) specified in 

the regulations, 

(c) that the economic operator has committed an act of misconduct of a kind specified 

in the regulations, 

(d) that the economic operator has entered into an agreement with another economic 5 

operator aimed at distorting competition, 

(e) that the economic operator does not have a licence, possession of which is 

necessary to perform the contract, 

(f) that the economic operator is not a member of a regulatory body, membership of 

which is necessary to perform the contract, 10 

(g) that the economic operator has granted a trust deed for creditors or become 

otherwise apparently insolvent or is the subject of a petition presented for 

sequestration, 

(h) that a receiver or administrator has been appointed in relation to the economic 

operator, 15 

(i) that the economic operator’s performance in relation to another regulated 

procurement was not satisfactory. 

(4) Regulations under this section may make provision specifying evidence that is to be 

conclusive in determining whether or not such criteria are met. 

 

24 Guidance on selection of tenderers 20 

(1) The Scottish Ministers may issue guidance about the selection of economic operators to 

take part in the process relating to a regulated procurement. 

(2) The guidance may, in particular, cover— 

(a) the use of questionnaires in the assessment of the suitability of economic 

operators, 25 

(b) the matters relating to the recruitment and terms of engagement of persons 

involved in producing, providing or constructing the subject matter of the 

regulated procurement that are to be taken into account in assessing the suitability 

of an economic operator. 

(3) Contracting authorities must have regard to any guidance issued under subsection (1). 30 

 
Technical specifications 

25 Technical specifications 

(1) The Scottish Ministers may by regulations make provision about the use of technical 

specifications in regulated procurements (other than EU-regulated procurements). 

(2) In this section, a technical specification is a specification which defines required 35 

characteristics of— 

(a) goods, services or works,  

(b) the way in which the goods, services or works are to be produced, provided or 

constructed, 

14
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(c) any process relating to another stage in the life cycle of the goods, services or 

works. 

(3) Regulations under this section may, in particular, make provision or further provision 

about— 

(a) the matters which are to be taken into account by contracting authorities in 5 

determining which technical specifications are to be imposed, 

(b) the extent to which technical specifications may— 

(i) be defined by reference to national or international standards or other 

similar specifications, 

(ii) include requirements based on the performance or functionality of the 10 

goods, services or works, 

(c) circumstances in which a contracting authority must treat a tender as complying 

with a technical specification, 

(d) the wording of technical specifications. 

 

Charges for participation in procurement process 15 

26 Charges for participation in procurement process 

A contracting authority must not charge an economic operator a fee for participating in 

any part of the process relating to a regulated procurement (including a fee to provide 

any document required to participate in that process). 

 
Giving of reasons 20 

27 Giving of reasons to unsuccessful participants 

(1) This section applies to a regulated procurement (other than an EU-regulated 

procurement). 

(2) A contracting authority must, as soon as reasonably practicable after deciding to exclude 

an economic operator from participating in the procurement process at any stage before 25 

the economic operator has submitted a tender, notify its decision to the economic 

operator. 

(3) A notice under subsection (2) must include the following information— 

(a) the names of the economic operators who have not been so excluded, 

(b) the criteria used to exclude the economic operator in question, 30 

(c) the contracting authority’s scoring (if any), against those criteria, of the economic 

operator. 

(4) A contracting authority must, as soon as reasonably practicable after deciding to award a 

contract, notify its decision to all unsuccessful tenderers. 

(5) A notice under subsection (4) must include the following information— 35 

(a) the name of the successful tenderer, 

(b) the criteria used to award the contract, 

(c) the contracting authority’s scoring, against those criteria, of the unsuccessful 

tenderer and the successful tenderer. 

15
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28 Request for further information 

(1) The following persons may request further information in relation to a regulated 

procurement (other than an EU-regulated procurement)— 

(a) an economic operator who was excluded from participating in the procurement 

process before it submitted a tender, 5 

(b) an unsuccessful tenderer, 

(c) the successful tenderer. 

(2) The request must be— 

(a) in writing, and 

(b) made before the end of the period of 30 days beginning on— 10 

(i) in the case of a person mentioned in subsection (1)(a) or (b), the day the 

person received a notice under section 27, 

(ii) in the case of the successful tenderer, the day on which it was notified of 

the decision to award the contract. 

(3) The contracting authority must, before the end of the period of 30 days beginning on the 15 

day it receives the request, provide the relevant information. 

(4) The relevant information is— 

(a) in the case of an economic operator excluded from the participating in the 

procurement process, a summary of the reasons why the economic operator was 

excluded, 20 

(b) in the case of an unsuccessful tenderer— 

(i) a summary of the reasons why the tenderer was unsuccessful, and 

(ii) the characteristics and relative advantages of the successful tender, 

(c) in the case of the successful tenderer, a description of any improvements the 

contracting authority considers the tenderer could have made to its tender. 25 

 

29 Withholding information 

Despite sections 27 and 28, the contracting authority may withhold information from a 

person if it considers that disclosure would— 

(a) impede law enforcement or otherwise be contrary to the public interest, 

(b) prejudice the commercial interests of any person, or 30 

(c) prejudice fair competition between economic operators. 

 
Contracts register 

30 Contracts register 

(1) A contracting authority must keep and maintain a register of contracts (a “contracts 

register”). 35 

(2) The contracts that must be registered are any contracts entered into as a result of a 

regulated procurement. 

16
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(3) In relation to each contract, a contracts register must contain the following 

information— 

(a) the date of award, 

(b) the name of the contractor, 

(c) the subject matter, 5 

(d) the estimated value, 

(e) the start date, 

(f) the end date provided for in the contract (disregarding any option to extend the 

contract) or, where there is no date specified, a description of the circumstances in 

which the contract will end, 10 

(g) the duration of any period for which the contract can be extended. 

(4) The authority may delete an entry in its contracts register only after the contract to 

which it relates has expired or been terminated. 

(5) The authority must make the information contained in its contracts register publicly 

available on the internet and by such other means as it considers appropriate. 15 

(6) However, the authority may withhold an entry or part of an entry in the register if it 

considers that making it publicly available would— 

(a) impede law enforcement or otherwise be contrary to the public interest, 

(b) prejudice the commercial interests of any person, or 

(c) prejudice fair competition between economic operators. 20 

 
Procurement of recycled and recyclable products etc. 

31 Amendment of Climate Change (Scotland) Act 2009 

After section 82 of the Climate Change (Scotland) Act 2009 (asp 12) insert— 

“82A Procurement of recycled and recyclable products etc. 

(1) The Scottish Ministers may by regulations require specified contracting 25 

authorities to ensure that— 

(a) a specified proportion of the goods or works procured by or on behalf of 

the authorities, or 

(b) a specified proportion of the materials used in the production, provision 

or construction of goods, services or works so procured, 30 

 fall within subsection (2). 

(2) Something falls within this subsection if— 

(a) it has been used already (including where it has been refurbished since 

that use), 

(b) it has been remanufactured, or 35 

(c) it is designed to be repaired, reused, refurbished, remanufactured or 

recycled. 

(3) The regulations may, in particular, make provision about— 

(a) the circumstances in which the requirement applies, 

17
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(b) the kinds of things in relation to which the requirement applies, 

(c) how the specified proportions are to be determined, 

(d) the circumstances in which a person may apply to the Scottish Ministers 

to have the requirement disapplied, 

(e) subject to section 89— 5 

(i) the enforcement authority in relation to the regulations, and 

(ii) the functions of that authority, 

(f) the keeping of records and their production to the enforcement authority, 

(g) the enforcement of the duties imposed by the regulations, 

(h) offences in relation to failures to comply with requirements of the 10 

regulations. 

(4) The enforcement authority must have regard to any guidance given by the 

Scottish Ministers to it in relation to the functions conferred on it by the 

regulations. 

(5) Persons to whom the regulations apply must have regard to any guidance given 15 

by— 

(a) the Scottish Ministers, 

(b) the enforcement authority, 

 to them in relation to the requirements imposed by the regulations. 

(6) In this section— 20 

 “contracting authority” has the meaning given by section 1 of the 

Procurement Reform (Scotland) Act 2014, 

 “specified” means specified in the regulations.”. 

 

PART 4 

REMEDIES 25 

32 Actionable duties 

(1) This section applies to a regulated procurement (other than an EU-regulated 

procurement). 

(2) A relevant person may bring proceedings against a contracting authority if— 

(a) the person sought, seeks, or would have wished, to be the person to whom the 30 

regulated contract is awarded,  

(b) the contracting authority is not complying or has not complied with its duties 

imposed under or by virtue of section 8, 18, 22, 23, 24, 25, 26, 27 or, as the case 

may be, section 28, and 

(c) in consequence of that failure the relevant person suffers, or risks suffering, loss 35 

or damage. 

(3) A relevant person is an economic operator who is a national of, or is established in— 

(a) a member State, or 

18
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(b) Iceland, Liechtenstein or Norway. 

 

33 Procedure and time limits 

(1) Proceedings under section 32 may be brought in the sheriff court or the Court of 

Session.  

(2) Before bringing proceedings under section 32, the relevant person must notify the 5 

contracting authority of— 

(a) the failure by the contracting authority to comply with a duty mentioned in 

subsection (2)(b) of that section, and 

(b) the relevant person’s intention to bring proceedings in respect of that failure to 

comply. 10 

(3) The relevant person must bring proceedings under section 32 before the end of— 

(a) the period of 30 days beginning with the day on which the relevant person first 

knew or ought to have known that grounds for beginning the proceedings had 

arisen, or 

(b) such longer period of up to 3 months from that day as the court considers 15 

appropriate.  

(4) A longer period may be fixed under subsection (3)(b) only if the court considers that 

there is good reason for doing so. 

 

34 Determination by the court 

(1) This section applies to the court in determining proceedings brought under section 32. 20 

(2) The court may by interim order suspend— 

(a) the procedure leading to the award of the regulated contract,  

(b) the implementation of any decision or action taken by a contracting authority in 

relation to that procedure. 

(3) In deciding whether to grant an interim order under subsection (2), the court must decide 25 

whether the negative consequences of such an order are likely to outweigh the benefits, 

having regard to the following considerations— 

(a) that decisions taken by a contracting authority must be reviewed effectively and, 

in particular, as rapidly as possible,  

(b) the probable consequences of an interim order for all interests likely to be harmed, 30 

and 

(c) the public interest.  

(4) The court may if satisfied that a decision or action of the contracting authority was in 

breach of a duty mentioned in section 32(2)(b), take one or more of the following 

steps— 35 

(a) order the setting aside of that decision or action, 

(b) order the contracting authority to amend any document, 

(c) award damages to the relevant person who has suffered loss or damage in 

consequence of the failure of the contracting authority to comply with its duty. 

19
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(5) If the breach of the duty by the contracting authority is in relation to a regulated contract 

which has been entered into, the court may only make an award under section (4)(c). 

(6) Nothing in this section affects any power that the court may have by virtue of any other 

enactment or rule of law. 

 

PART 5 5 

GENERAL 

Interpretation 

35 The Directive, Public Contracts Regulations and EU-regulated procurements 

(1) In this Act— 

(a) “the Directive” means Directive 2004/18/EC of the European Parliament and of 10 

the Council, 

(b) “the Public Contracts Regulations” means the Public Contracts (Scotland) 

Regulations 2012 (S.S.I. 2012/88), and 

(c) an “EU-regulated procurement” is a regulated procurement to which the Public 

Contracts Regulations apply by virtue of regulation 5(1). 15 

(2) The Scottish Ministers may by order— 

(a) amend the definition of “the Directive” so as to substitute for the Directive for the 

time being specified there such successor Directive as they consider appropriate, 

(b) amend the definition of “the Public Contracts Regulations” so as to substitute for 

the regulations for the time being specified there such other instrument as they 20 

consider appropriate. 

(3) An order under subsection (2) may make such consequential modifications to subsection 

(1) and any other provision of this Act as the Scottish Ministers consider appropriate. 

 

36 General interpretation 

(1) In this Act— 25 

“award notice” has the meaning given in section 18(6), 

“community benefit requirement” has the meaning given in section 19, 

“contract notice” has the meaning given in section 18(6), 

“contracting authority” has the meaning given in section 1, 

“economic operator” means any person who offers the execution of works, the 30 

supply of products or the provision of services on the market, 

“financial year” means the period of 12 months in respect of which the accounts 

of the contracting authority in question are prepared, 

“public contract” has the same meaning as in the Directive, 

“Public Contracts website” has the meaning given in section 17, 35 

“public works contract” has the same meaning as in the Directive, 

“regulated procurement” has the meaning given in section 2. 
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(2) In this Act, a contracting authority’s area is the area by reference to which the 

contracting authority primarily exercises its functions, disregarding any areas outside 

Scotland. 

 
Final provisions 

37 Ancillary provision 5 

(1) The Scottish Ministers may by order make such supplementary, incidental, 

consequential, transitional or transitory provision or savings as they consider necessary 

or expedient for the purposes of, or in connection with, any provision made by or under 

this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 10 

 

38 Subordinate legislation 

(1) Any power conferred by this Act on the Scottish Ministers to make an order or 

regulations includes the power to make— 

(a) different provision for different cases or descriptions of case or for different 

purposes, 15 

(b) such incidental, supplementary, consequential, transitional, transitory or saving 

provision as the Scottish Ministers consider necessary or expedient. 

(2) Orders or regulations made under the following provisions are subject to the affirmative 

procedure— 

(a) section 1(2), 20 

(b) section 3(3), 

(c) section 4(2), 

(d) section 11(6), 

(e) section 20(5), 

(f) section 35(2), 25 

(g) section 37 (but only if the order adds to, replaces or omits any part of the text of 

an Act). 

(3) Any other orders or regulations made under this Act are subject to the negative 

procedure. 

(4) This section does not apply to an order under section 39(2). 30 

 

39 Commencement 

(1) This section and sections 35, 36, 37, 38 and 40 come into force on the day of Royal 

Assent. 

(2) The other provisions of this Act come into force on such day as the Scottish Ministers 

may by order appoint. 35 

(3) An order under subsection (2) may contain such transitional, transitory or saving 

provision as the Scottish Ministers consider necessary or expedient. 
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40 Short title 

The short title of this Act is the Procurement Reform (Scotland) Act 2014. 
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SCHEDULE 

(introduced by section 1) 

CONTRACTING AUTHORITIES 

PART 1 

SCOTTISH ADMINISTRATION AND SCOTTISH PARLIAMENT 5 

1 Scottish Ministers 

2 Scottish Parliamentary Corporate Body 

3 Queen’s and Lord Treasurer’s Remembrancer 

4 Keeper of the Records of Scotland 

5 Keeper of the Registers of Scotland 10 

6 Registrar General of Births, Deaths and Marriages for Scotland 

7 Her Majesty’s Inspectors of Constabulary 

8 Her Majesty’s Chief Inspector of Prisons for Scotland 

9 Her Majesty’s Inspector of Anatomy for Scotland 

10 Her Majesty’s inspectors of schools (that is to say, the inspectors of schools appointed 15 

by Her Majesty on the recommendation of the Scottish Ministers under the Education 

(Scotland) Act 1980 (c.44)) 

11 Office of the Scottish Charity Regulator 

12 Procurators fiscal 

13 Scottish Housing Regulator 20 

 

PART 2 

LOCAL GOVERNMENT 

14 A local authority 

15 A joint board established by order under section 62A(1) or 62B(1) of the Local 

Government (Scotland) Act 1973 (c.65) 25 

 

PART 3 

OTHERS 

16 Accounts Commission for Scotland 

17 Architecture and Design Scotland 

18 Audit Scotland 30 

19 Auditor General for Scotland 

20 Board of Trustees for the National Galleries of Scotland 

21 Board of Trustees of the National Museums of Scotland 

22 Board of Trustees of the Royal Botanic Garden, Edinburgh 

23
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23 Bòrd na Gàidhlig 

24 Chief constable of the Police Service of Scotland 

25 Children’s Hearings Scotland 

26 Commission for Ethical Standards in Public Life in Scotland 

27 Commissioner for Children and Young People in Scotland 5 

28 Common Services Agency for the Scottish Health Service 

29 Creative Scotland 

30 Crofting Commission 

31 A Health Board (constituted under section 2(1)(a) of the National Health Service 

(Scotland) Act 1978 (c.29)) 10 

32 Healthcare Improvement Scotland 

33 Her Majesty’s Chief Inspector of Prosecution in Scotland 

34 Highlands and Islands Enterprise 

35 Lands Tribunal for Scotland 

36 Local Government Boundary Commission for Scotland 15 

37 Mental Welfare Commission for Scotland 

38 National Library of Scotland 

39 A National Park authority established by virtue of a designation order under section 6 of 

the National Parks (Scotland) Act 2000 (asp 10) 

40 Parole Board for Scotland 20 

41 Police Investigations and Review Commissioner 

42 Private rented housing panel 

43 Royal Commission on the Ancient and Historical Monuments of Scotland 

44 Scottish Children’s Reporter Administration 

45 Scottish Commission for Human Rights 25 

46 Scottish Court Service 

47 Scottish Criminal Cases Review Commission 

48 Scottish Enterprise  

49 Scottish Environment Protection Agency 

50 Scottish Fire and Rescue Service 30 

51 Scottish Further and Higher Education Funding Council 

52 Scottish Information Commissioner 

53 Scottish Land Court 

54 Scottish Law Commission 

55 Scottish Legal Aid Board 35 

56 Scottish Legal Complaints Commission 

24



Procurement Reform (Scotland) Bill 21 

Schedule—Contracting authorities 

Part 3—Others 

 

57 Scottish Natural Heritage 

58 Scottish Police Authority 

59 Scottish Public Services Ombudsman 

60 Scottish Qualifications Authority 

61 Scottish Road Works Commissioner 5 

62 Scottish Social Services Council 

63 Scottish Sports Council 

64 Social Care and Social Work Improvement Scotland 

65 A Special Health Board (constituted under section 2(1)(b) of the National Health 

Service (Scotland) Act 1978 (c.29)) 10 

66 Standards Commission for Scotland 

67 The Skills Development Scotland Co. Ltd (registered number SC202659) 

68 VisitScotland 

69 Water Industry Commission for Scotland 

25
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EXPLANATORY NOTES 

INTRODUCTION 

1. These Explanatory Notes have been prepared by the Scottish Government in order to assist 

the reader of the Procurement Reform (Scotland) Bill and to help inform debate on it.  They do not 

form part of the Bill and have not been endorsed by the Parliament.   

2. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 

section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

3. In broad terms, the Bill introduces a degree of regulation for procurements concerning the 

tranche of contracts above certain financial thresholds specified in the Bill and below the 

financial thresholds contained in the Public Contracts (Scotland) Regulations 2012 (S.S.I. 

2012/88)
1
.  It also makes provision in relation to a wider range of procurements, most notably 

creating obligations concerning advertising, community benefits and procurement strategies.   

4. The Bill will establish a national legislative framework for sustainable public 

procurement.  It places a small number of general duties on contracting authorities regarding 

their procurement activities and some specific measures aimed at promoting good, transparent 

and consistent practice in procurement.  The Bill also places some administrative requirements 

on larger spending contracting authorities to publish procurement strategies and annual reports, 

which will aid visibility of the purchasing activities of these bodies and how they will meet their 

procurement obligations. 

5. The Bill is in five parts and these are described below: 

 Part 1: Key concepts and application of the Bill:  These provisions determine the 

contracting authorities  who are covered by the obligations under the Bill and the 

procurements to which the provisions of the Bill apply. 

 Part 2: General duties and procurement strategies:  This imposes general duties of 

equal treatment, non-discrimination, transparency and proportionality.  Provision is 

also made for a sustainable procurement duty imposed upon contracting authorities.  

This part also makes provision for the preparation and publication of procurement 

strategies and annual reports by  certain contracting authorities.   

 Part 3: Specific duties:  This imposes a range of specific duties including duties 

relating to advertising of contract opportunities and consideration of community 

benefit requirements.  These duties also include measures concerning the conduct of 

the procurement processes. 

 Part 4: Remedies:  This part makes provision for remedies available to certain 

economic operators in relation to breach by a contracting authority of its 

procurement obligations.   

                                                 
1
 /http://www.legislation.gov.uk/ssi/2012/88/pdfs/ssi_20120088_en.pdf 
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 Part 5: General provisions: This contains general interpretative and other 

miscellaneous  provisions.   

COMMENTARY ON SECTIONS 

PART 1: KEY CONCEPTS AND APPLICATION  

Contracting authorities 

Section 1 – Contracting authorities 

6. Section 1(1) of the Bill describes those bodies to whom the provisions of this Bill will 

apply, by providing a definition of a ―contracting authority‖.  This includes the bodies, office-

holders and persons listed in the schedule, and contracting authorities as defined in the Public 

Contracts (Scotland) Regulations 2012 whose functions are exercisable in or as regards Scotland 

and do not relate to reserved matters.  Broadly this includes all Scottish bodies that are subject to 

procurement obligations under the Regulations.  

7. Section 1(2) gives power to the Scottish Ministers to modify the meaning of ―contracting 

authority‖ by order, including the power to amend the definition and the list in the schedule.  By 

virtue of section 38(2) such an order is subject to the affirmative procedure. 

Regulated procurements 

Section 2 – Regulated procurements 

8. Section 2 defines what is meant by a ―regulated procurement‖.  A regulated procurement 

describes only those parts of the procurement process starting with the point at which a 

contracting authority seeks offers (when a contract notice is published) through to the award of 

the contract.  It does not include any pre-market engagement or similar activity undertaken by a 

contracting authority before it seeks offers under a procurement process, nor does it include any 

activity after the contract is awarded.  

Regulated contracts 

Section 3 – Regulated contracts 

9. This section defines what is meant by a ―regulated contract‖.  A regulated contract is a 

contract which is a ―public contract‖ (defined in section 36 as having the same meaning as in 

Directive 2004/18/EC
2
) under which the contracting authority expects to pay £50,000 or more. If 

the contract is a ―public works contract‖ (also defined in section 36 as having the same meaning 

as in Directive 2004/18/EC), the threshold value is £2,000,000 or more. Section 5 provides 

further detail on the estimated values of contracts, for the purpose of these thresholds.  Public 

contracts meeting these thresholds will be subject to the provisions of this Bill unless they are 

explicitly excluded (see section 4). 

                                                 
2
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0114:0240:EN:PDF 
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10. Section 3(3) enables the Scottish Ministers by order to amend the thresholds for 

application of this Bill.  By virtue of section 38(2) such regulations are subject to the affirmative 

procedure. 

Section 4 – Excluded contracts  

11. Section 4(1), by reference to regulations 6(1) and 6(2) of the Public Contracts (Scotland) 

Regulations 2012, excludes certain types of contracts from the scope of the Bill. 

12. Section 4(2) enables the Scottish Ministers to amend, by regulations, the types of 

contracts which are excluded from the scope of this Bill.  By virtue of section 38(2) such 

regulations are subject to the affirmative procedure. 

Section 5 – Estimated value of contract 

13. Section 5 provides that, for the purposes of calculating contract values, the relevant 

amount is the sum that a contracting authority expects to pay under a public contract (see section 

3); it is an estimate of the amount, as opposed to the actual sum, excluding any VAT that may be 

payable, that the contracting authority expects to pay.  

14. Section 5(2) enables the Scottish Ministers to make further provision regarding the 

method used to calculate the value of the contract by regulations subject to the negative 

procedure (see section 38(3)). 

Framework agreements and dynamic purchasing systems 

Section 6 – Framework agreements and call-off contracts 

15. This section provides a definition of framework agreement and call-off contract and 

clarifies that for the purposes of the Bill they are to be regarded as a ―public contract‖ (see 

section 3) and therefore the provisions of the Bill apply to them. However, some sections will 

not apply to a regulated procurement in so far as it relates to a call-off contract, being a contract 

entered into pursuant to a framework agreement.  These are the sections on general duties 

(section 8(2)), supported businesses (section 10) and exclusion of economic operators (section 

22).  Additionally, the obligation on a contracting authority to publish its intention to seek offers 

on the Public Contracts website (section 18(1)) will not apply in respect of call-off contracts 

(section 6(2)(b)(iii)). 

Section 7 – Dynamic purchasing systems 

16. A dynamic purchasing system is a procedure through which a contracting authority may 

buy goods, services or works (construction). Section 7(1) gives power to the Scottish Ministers 

to make provision in regulations about the application of the provisions of the Bill to dynamic 

purchasing systems and contracts awarded under them.  These regulations are subject to negative 

procedure (see section 38(3)).   

17. Section 7(2) defines dynamic purchasing systems for the purposes of this section. 
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PART 2: GENERAL DUTIES AND PROCUREMENT STRATEGIES 

General duties 

Section 8 – General duties  

18. Section 8(1) introduces a requirement on contracting authorities, when undertaking 

regulated procurement, to treat all ―relevant economic operators‖ equally and without 

discrimination (although see section 10 on supported businesses), and to act transparently in 

terms of their procurement activities and to ensure that any actions and decisions a contracting 

authority takes are proportionate in relation to the contract(s) in question. 

19. Section 8(2) places a requirement on a contracting authority to comply also with the 

sustainable procurement duty (see section 9).  However section 8(3) states that in complying 

with the sustainable procurement duty, a contracting authority may not act in a way which 

conflicts with its duty under section 8(1).  Section 8(4) defines ―relevant economic operator‖.   

Section 9 – Sustainable procurement duty 

20.  Section 9(1) sets out the specific requirements of the sustainable procurement duty on a 

contracting authority.  This duty includes considering, before starting a procurement 

competition, how, by the way in which it conducts the procurement process, it might improve the 

economic, social and environmental well-being of the authority‘s area.  This section also requires 

a contracting authority to consider how, by the way in which it conducts the procurement 

process, it might facilitate the involvement of small and medium enterprises, third sector bodies 

and supported businesses, and also to consider how it can promote innovation.   

21. Section 9(2) makes clear that the improvement activity considered must only extend to 

those matters which are relevant to what is being procured and to the extent that such matters are 

proportionate to the procurement.  

Section 10 – Supported businesses 

22. As an exception to the requirement to treat all bidders equally and without discrimination 

(section 8(1)), section 10 permits a contracting authority to seek offers from supported 

businesses only. This means that if a bidder does not meet the definition of a supported business, 

it can be precluded from participating in a competition on that basis alone. This does not mean 

that a contract can be awarded directly to a supported business (i.e. without competition), but 

rather that the competition will be amongst supported businesses only. 

23. Section 10(3) provides the definition of a supported business, for the purposes of this 

Bill.  A supported business is an economic operator who operates a supported business, 

supported employment programme or supported factory within the meaning of regulation 7 of 

the Public Contracts (Scotland) Regulations 2012
3
.  

                                                 
3
 http://www.legislation.gov.uk/ssi/2012/88/pdfs/ssi_20120088_en.pdf 
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24. Section 10(4) gives the Scottish Ministers an order-making power to amend the meaning 

of ―supported business‖ for the purposes of this Bill.  This power is subject to the negative 

procedure (see section 38(3)).  

Procurement strategy and annual report 

Section 11 – Procurement strategy 

25. This section describes the circumstances in which a contracting authority is required to 

prepare a procurement strategy and what, as a minimum, it must contain.   

26. Before the start of any financial year in which a contracting authority considers that it 

may have a total expenditure on regulated procurements (see section 2) exceeding £5,000,000 

(excluding VAT) it is required to prepare a procurement strategy or review an existing 

procurement strategy and make any necessary changes before the start of the next financial year. 

27. Subsection (3) applies if, before the start of its financial year, a contracting authority did 

not prepare a procurement strategy but after the start of that financial year it becomes apparent to 

a contracting authority that its total expenditure on public contracts for that financial year is 

likely to be greater than £5,000,000.  It is required to, as soon as practicable, prepare a 

procurement strategy or review and revise its existing strategy as necessary, as soon as 

reasonably practicable after it becomes aware of the likelihood of the spend over £5,000,000.  

However, there is nothing to preclude a contracting authority from reviewing and making 

revisions to its procurement strategy at any additional interval as it considers appropriate. 

28. Section 11(5) describes what a procurement strategy must include as a minimum and 

provides a power for the Scottish Ministers to make an order subject to the negative procedure 

specifying other matters that a procurement strategy should address (see section 38(3)). 

29. Section 11(6) provides an order-making power for the Scottish Ministers to amend the 

threshold value at which a procurement strategy is required to be prepared or reviewed.  By 

virtue of section 38(2) such an order is subject to the affirmative procedure. 

Section 12 – Joint strategies 

30. This section allows two or more contracting authorities who are required to prepare a 

procurement strategy to have a joint procurement strategy which covers their collective interest. 

Section 13 – Compliance with strategy 

31. This section places a requirement on a contracting authority obliged to have a 

procurement strategy to ensure, as far is reasonably practicable, that its regulated procurement 

exercises are carried out in accordance with its procurement strategy. 

Section 14 – Annual procurement reports 

32. This section requires a contracting authority that is obliged to prepare or revise a 

procurement strategy to prepare, as soon as reasonably practicable after the end of its financial 

year, prepare an annual procurement report on its regulated procurement activities.   
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33. Sections 14(2) provides details of the minimum content that a report should contain. 

34. A significant requirement of subsection (2) is that the contracting authority includes a 

summary of the regulated procurements that have been completed in the financial year.  In 

relation to this, subsection (3) explains when a regulated procurement is completed, that is when 

the award notice is published or when it otherwise comes to an end.   

Section 15 – Publication etc.  

35. Section 15 requires a contracting authority to publish any procurement strategy (section 

11), any revised strategy and any annual procurement report (section 14) it has prepared. 

Publication can take any form the authority deems appropriate, but must as a minimum include 

publication on the internet.  Once publication has occurred, the authority is required to notify the 

Scottish Ministers accordingly (section 15(3)). 

Section 16 – Guidance  

36. This section requires the Scottish Ministers to issue guidance on the preparation and 

publication of procurement strategies (section 11) and annual procurement reports (section 14). It 

provides details of what the guidance may cover, including the possibility of it setting out a 

model procurement strategy and a model annual report. It requires a contracting authority to have 

regard to the guidance. 

PART 3: SPECIFIC DUTIES  

Publication of notices on Public Contracts website 

Section 17 – Public Contracts website 

37. Section 17 places a requirement on the Scottish Ministers to establish and maintain a 

website (the ―Public Contracts website‖), which is to be used by contracting authorities to 

publicise the seeking of offers and the award of a contract (which, by virtue of section 6(2)(a), 

includes a framework agreement).   

Section 18 – Publication of contract notices and award notices  

38. Section 18(1) and (2) requires all contracting authorities to publicise their intention to 

seek offers (contract notice) and the award of a contract or framework agreement (award notice) 

on the Public Contracts website. 

39. Section 18(3) enables the Scottish Ministers to include in regulations, made by negative 

procedure (see section 38(3)), provisions about publication of this information.  Subsection (4) 

details a list of particular, but not exhaustive, provisions that can be included in regulations in 

respect of publication of contract notices and award notices. 
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Community benefit requirements 

Section 19 – Community benefit requirements 

40. This section introduces a definition of community benefit requirement for the purpose of 

the Bill.  This is relevant to a contracting authority‘s procurement strategy (see section 11(5)(b)) 

and also to the duty  on a contracting authority in section 20 to consider imposing such 

requirements in certain procurements.  

Section 20 – Community benefit requirements in major contracts 

41. Section 20 applies where a contracting authority proposes to carry out a regulated 

procurement equal to or greater than £4,000,000.  In doing so, a contracting authority must 

consider whether to impose community benefit requirements as part of the contract delivery 

before carrying out the procurement.  The contracting authority must include in the contract 

notice a summary of the community benefit requirements it intends to impose or the reasons for 

not including any requirement. 

42. Section 20(4) states that where community benefits requirements are to be included in the 

contract, the contracting authority must state in the award notice the details of the benefits it 

considers will be derived. 

43. The threshold for community benefit requirements can be amended by the Scottish 

Ministers, by order, subject to the affirmative procedure (see section 38(2)). 

Section 21 – Guidance on community benefit requirements 

44. Section 21 gives the Scottish Ministers power to issue statutory guidance in relation to 

the use of community benefit requirements and makes provision regarding the content of that 

guidance. 

Selection of tenderers 

Section 22 – Exclusion of economic operators on grounds of criminal activity 

45. The section applies only to regulated procurements which are not also EU-regulated 

procurements, that is procurements covered by regulation 5(1) of the Public Contracts (Scotland) 

Regulations 2012.  These are a proposed public supply contract, public works contract, Part A 

services contract, framework agreement or dynamic purchasing system, save certain exclusions.  

Subsection (1) enables the Scottish Ministers to make regulations, subject to the negative 

procedure, requiring contracting authorities to exclude an economic operator where the operator 

or certain people connected with the operator have been convicted of an offence specified in the 

regulations. 

46. The regulations made by Ministers may explain how contracting authorities are to 

determine whether or not a bidder has been convicted of an offence. 
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47. The regulations may also set out the specific circumstances under which a contracting 

authority may award a contract to a bidder despite the fact that the bidder meets the criteria 

which requires its exclusion. 

Section 23 – Selection of tenderers 

48. Section 23 enables the Scottish Ministers to make regulations, subject to the negative 

procedure, about the selection of economic operators in regulated procurements which are not 

EU-regulated procurements.  The regulations may include provision about the use of minimum 

standard criteria which are designed to identify the suitability of a potential bidder to be invited 

to submit a bid in a regulated procurement.  A minimum standard criterion is one which relates 

to the financial health of the potential bidder, its technical ability or any other characteristic 

referred to in the regulations that this section empowers Ministers to make.  

49. The regulations may also specify how a contracting authority determines whether a 

potential bidder meets the specified minimum standard or not, and section 23(3) sets out criteria 

which may be specified in the regulations. 

Section 24 – Guidance on selection of tenderers 

50. Section 24(1) provides the Scottish Ministers with the power to issue guidance for 

contracting authorities on the selection of economic operators in relation to a regulated 

procurement.  

51. By virtue of section 24(2), the guidance may cover the use of questionnaires and matters 

relating to the recruitment and terms of engagement of those persons who will be involved in 

producing, providing or constructing the subject matter of the regulated procurement .  

52. Section 24(3) requires a contracting authority to have regard to this guidance when 

assessing the suitability of tenderers. 

Technical specifications 

Section 25 – Technical specifications 

53. Section 25 applies only to regulated procurements which are not also EU-regulated 

procurements.  

54. Section 25(1) enables the Scottish Ministers to make regulations, subject to the negative 

procedure (see section 38(3)), regarding the use of technical specifications in regulated 

procurements (other than EU-regulated procurements).  Technical specifications referred to are 

those used in invitation to tender documentation to describe goods, services or works to be 

provided pursuant to the procurement or the way in which the goods, services, materials or 

works are to be produced or provided.  

55. This section also details a non-exhaustive list of particular provisions that may be 

included in regulations in respect of the use of technical specifications. 
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Charges for participation in procurement process 

Section 26 – Charges for participation in procurement process 

56. Section 26 prohibits a contracting authority charging a supplier any sort of fee for 

participation in the procurement process.  This includes a fee to provide any document required 

to participate in that process.  

Giving of reasons 

Section 27 – Giving of reasons to unsuccessful participants 

57. The section applies only to regulated procurements which are not also EU-regulated 

procurements. It imposes an obligation on contracting authorities to notify any supplier that 

submitted a pre-qualification questionnaire of the contracting authorities decision at pre-

qualification stage (section 27(2)).  Section 27(4) imposes an obligation on contracting 

authorities to notify all unsuccessful tenderers of its contract award decision as soon as 

reasonably practicable after awarding the contract or the framework agreement.  

58. An economic operator who was excluded from participating in the procurement before 

submitting a tender must receive a notice with the information set out in section 27(3).  An 

economic operator who was an unsuccessful tenderer must receive a notice of the decision with 

the information set out in section 27(5). 

Section 28 – Request for further information 

59. Section 28 sets out that an economic operator who was excluded from participating in the 

procurement before submitting a tender, an unsuccessful tenderer and the successful tenderer can 

ask for further detail over and above any information that may already have been provided by the 

contracting authority. The request must be made in writing and no later than 30 days after 

receiving the notification.  Section 28(4) details the relevant further information which must be 

provided by the contracting authority and to whom. 

Section 29 – Withholding information 

60. Section 29 provides the circumstances in which a contracting authority would be justified 

in withholding information about the contract award decision from those who would otherwise 

be entitled to receive it under sections 27 and 28.  

Contracts Register 

Section 30 – Contracts register 

61. Section 30 requires a contracting authority to keep and maintain a register of current 

contracts and make it publicly available, as a minimum on the internet. The register must include 

those contracts which have been awarded as a result of a regulated procurement.  An entry can 

only be deleted after the relevant contract has expired or been terminated.   

62. Section 30(6) gives details of the circumstances in which a contracting authority is able to 

decide not to include a particular contract in the register.  
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Procurement of recyclable and reusable materials 

Section 31 – Amendment of Climate Change (Scotland) Act 2009 

63. Section 31 creates a new section 82A in the Climate Change (Scotland) Act 2009.  That 

new section provides a power for the Scottish Ministers, by regulations, to require specified 

contracting authorities to ensure that a certain proportion of things procured comprise of or 

include recycled material or material that is designed to be recycled.  Subsection (3) sets out the 

kind of provisions that can be made.  Subsection (4) provides for guidance to be given to 

enforcement authorities by the Scottish Ministers.   

64. The new provision complements the existing powers in section 82 of the 2009 Act.    

PART 4: REMEDIES 

Section 32 – Actionable duties  

65. Section 32 applies only to regulated procurements which are not also EU-regulated 

procurements. This section describes the circumstance in which a ―relevant person‖ can bring 

legal proceedings against a contracting authority which may not have complied or be complying 

with its duties under particular sections of this Bill. In order to bring proceedings a relevant 

person must have sought to be awarded the contract and, as a result of the alleged breach, have 

suffered or is placed at risk of suffering a loss or damage.   

Section 33 – Procedure and time limits  

66. Prior to a supplier bringing proceedings under section 33, which may be brought in the 

sheriff court or Court of Session, the supplier must notify the contracting authority of its 

intention to bring proceedings and the failure to comply with the duties referred to above.  The 

time limit for bringing proceedings under section 32 is 30 days from the day on which the 

supplier knew or ought to have known that grounds for starting the proceedings had arisen, or 

such longer period of up to three months as the court considers appropriate.  Extension of the 

period may be permitted by the court only if it considers that there is good reason for doing so.  

Section 34 – Determination by the court 

67. Section 34 gives the court power to suspend the procedure leading to the award of a 

contract, and to suspend the implementation of any decision or action taken by a contracting 

authority in relation to that procedure. This section further details the considerations to be taken 

into account by the court in considering whether to make such a suspension and lists the 

remedies available to the court where a contracting authority is found to be in breach of its 

duties.  The court must review the decisions taken by a contracting authority and must consider 

the balance of negative consequences against the benefits of its decision having regard to 

specified matters including public interest.  

68. Where the breach of duty is in respect of a regulated contract which has already been 

entered into the only remedy available to the court is the award of damages. Section 34(6) 

specifies that nothing in section 34 affects any power that the court may have as a result of any 

other rule of law.   
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PART 5: GENERAL  

Section 35 – The Directive, Public Contracts Regulations and EU-regulated procurements 

69. This section provides definitions of these terms as used in the Bill. Section 35(2) gives 

the Scottish Ministers the power to amend the definition of ―the Directive‖ in the Bill to take 

account of any new or subsequent EU directive relevant to this Bill.  It also gives the Scottish 

Ministers the power to amend the definition of ―Public Contracts Regulations‖ in the Bill to give 

the flexibility to take account of any relevant  changes - for example to refer to an instrument 

that implements a new  EU public procurement directive. 

70. Section 35(3) provides that an order amending the definition of ―the Directive‖ or of ―the 

Public Contracts Regulations‖ may make appropriate consequential modifications to the Bill. 

Section 36 – General interpretation 

71. Section 36(1) and (2) provide definitions of terms used in the Bill. 

Section 37 – Ancillary provision 

72. Section 37 provides the Scottish Ministers with the power to make an order making such 

supplementary, incidental, consequential, transitional or transitory provision or savings as they 

consider appropriate.  Any such order will be subject to the affirmative procedure if the order 

adds to, replaces or omits any part of the text of an Act (see section 38(2)), otherwise it will be 

subject to the negative procedure. 

Section 38 – Subordinate legislation 

73. Section 38(1) provides that any power of the Scottish Ministers to make an order or 

regulations under the Bill includes powers to make different provision for different purposes and 

such supplementary, incidental, consequential, transitional, transitory or saving provision as they 

consider appropriate. 

74. Section 38(4) provides that this section does not apply to commencement orders. 

Section 39 – Commencement 

75. Section 39 provides for sections 35, 36, 37, 38, 39 and 40 of the Bill to come into force 

on the day of Royal Assent.  Section 39(2) provides for the other provisions of the Act to be 

commenced by order made by the Scottish Ministers. Such an order may include transitional, 

transitory or savings provision. 

Section 40 – Short title 

76. This section states the short title of the Act as being the Procurement Reform (Scotland) Act 

2014. 

—————————— 
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FINANCIAL MEMORANDUM 

INTRODUCTION 

1. This document relates to the Procurement Reform (Scotland) Bill introduced in the 

Scottish Parliament on 3 October 2013.  It has been prepared by the Scottish Government to 

satisfy Rule 9.3.2 of the Parliament‘s Standing Orders.  It does not form part of the Bill and has 

not been endorsed by the Parliament. 

2. The Bill will establish a national legislative framework for sustainable public 

procurement that supports Scotland's economic growth through improved procurement practice.  

It will focus on a small number of general duties on contracting authorities regarding their 

procurement activities and some specific measures aimed at promoting good, transparent and 

consistent practice in procurement. These measures should help encourage local action within 

organisations with the aim of building procurement capability and capacity and maximising 

public procurement‘s contributions to wider socio-economic and environmental policy 

objectives.  The Bill will also place some administrative requirements on larger spending 

contracting authorities to publish procurement strategies and annual reports, which will aid 

visibility of the purchasing activities of these bodies and how they will meet the provisions of the 

Bill. 

3. The Bill is in five parts: 

 Part 1: Key concepts and application of the Bill:  These provisions determine the 

contracting authorities who are covered by the obligations under the Bill and the 

procurements to which the provisions of the Bill apply. 

 Part 2: General duties and procurement strategies:  This imposes general duties of 

equal treatment, non-discrimination, transparency and proportionality.  Provision is 

also made for a sustainable procurement duty imposed upon contracting authorities.  

This part also makes provision for the preparation and publication of procurement 

strategies and annual reports by  certain contracting authorities.   

 Part 3: Specific duties:  This imposes a range of specific duties including duties 

relating to advertising of contract opportunities and consideration of community 

benefit requirements.  These duties also include measures concerning the conduct of 

the procurement processes. 

 Part 4: Remedies:  This part makes provision for remedies available to certain 

economic operators in relation to breach by a contracting authority of its 

procurement obligations.   

 Part 5: General provisions:  This contains general interpretative and other 

miscellaneous provisions.   

4. From the Scottish Government‘s perspective, there is a limited number of additional costs 

to be associated with the Bill.  For the most part, the Bill seeks to embed the use of systems and 

policies that have already been put in place as part of the reform of public procurement in 

Scotland.  These are designed to ensure that procedures are proportionate and standardised, that 

contract opportunities are transparent and readily accessible, especially for small and medium-
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sized enterprises (SMEs) and the third sector, and that procurement activity supports 

sustainability in the broadest sense. 

5. Those costs that will be incurred principally relate to the continued system costs 

associated with Public Contracts Scotland (Public Contracts website) and to the development of 

secondary legislation and relevant guidance material.  The latter reflects that many of the 

provisions within the Bill are enabling powers.  This way the Bill will enable the flexibility 

required to encompass the diverse range of goods, services and works that are procured by the 

public sector and, as part of that, be flexible enough to support the wide range of policy and 

service delivery for which the public sector in Scotland is responsible.  

6. This Memorandum considers the financial cost implications of the Bill, first in general 

terms and then in terms of key parts of the Bill (Parts 2, 3 and 4). 

WIDER FINANCIAL CONTEXT 

7. The public sector spends over £9 billion each year on goods, services and works.  The 

size of public procurement spending as a proportion of Scotland‘s gross domestic product means 

that improving the way the public procurement market operates should have important 

consequences for economic efficiency and growth.  Contracting authorities need to make the best 

use of public money they are entrusted with if they are to deliver best value and meet the needs 

of citizens. 

8. The proposed legislative changes are taking place in uniquely challenging times of 

increasing demand for services and diminished financial resources.  It is increasingly important 

that the public sector extracts maximum value from its procurement spend, be that economic, 

social and/or environmental.  Although good progress has been made in improving public 

procurement in Scotland, it is clear that more needs to be done to help drive improvements. 

9. The Bill is intended to make it easier for those participating in public sector procurement 

by reducing inconsistency in procurement procedures and practices and also increasing 

transparency. The proposals in the Bill should reduce business costs by ensuring that 

participating in a public procurement exercise is simpler, more transparent and more accessible 

to suppliers irrespective of their size.  

COSTS ON THE SCOTTISH ADMINISTRATION 

10. Table 1 summarises Scottish Government expenditure that will be required in supporting 

the Bill. 
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Table 1: Summary of Scottish Government expenditure  

 2014/15 2015/16 2016/17 Total 

Costs associated with Bill implementation 

a) System costs# £560,000 £560,000 £560,000 £1,680,000 

b) Staff costs## £216,000 £437,000 £441,000 £1,094,000 

c) Non-staff costs £250,000 £150,000 £100,000 £500,000 

Total (all costs) £1,026,000 £1,147,000 £1,101,000 £3,274,000 
# Existing system costs are currently being met by the Scottish Government and will continue to be so.  These 
figures are therefore already considered within existing budgets as opposed to being new or additional costs. 

## Staffing cost estimates are based on average staffing costs for Scottish Government staff 2012-13 and 

uprated by 1% each subsequent year.  Details of these staff are set out in paragraphs 13 - 14.  The lower 
staffing costs for 2014/15 allow for the time needed to resource the additional posts; and therefore, do not 

represent full annual costs.   

11. The costs set out in table 1 are best estimates for the implementation of the Bill. There are 

limited margins of uncertainty about these figures as they are based on existing costs or are 

based on anticipated staffing requirements. 

12. Approximately half of the costs (£1,680,000) shown in section a) of table 1 are for 

payments to third party providers for operating the systems that will provide the functionality 

described in the Bill.  These system costs are currently being met by the Scottish Government 

and will continue to be so. These figures are, therefore, already provided for within existing 

budgets as opposed to being new or additional costs.  However, as specific provisions will now 

require contracting authorities by law to publicise their intention to seek offers (contract notice) 

and the award of a contract or framework agreement (award notice) on the Public Contracts 

website, these system costs have been included in the Memorandum (they are essential to 

support the provisions in the Bill).  While the current costs of these systems are clear, the 

Scottish Government will need to run a further competition for the systems as existing contracts 

come to an end.  While there is no reason to expect that costs will vary significantly following 

the retender, the Scottish Government cannot be completely certain that existing costs will 

reflect future costs of these systems. There is, however, a highly competitive market for the 

provision of these systems.  In light of this, the Scottish Government would be surprised if the 

system costs increased significantly. As stated, these annual system costs are currently being met 

by the Scottish Government and are expected to be on-going annual costs, beyond financial year 

2016/17.   

13. The costs outlined at section b) of table 1 relate to staffing resources needed to support 

the Bill.  It is anticipated for the policy area within the Scottish Government that the main costs 

will be incurred in preparing the relevant secondary legislation and guidance material on the key 

Parts of the Bill (Parts 2, 3 and 4) and that this is made available to support contracting 

authorities in meeting the requirements placed upon them.  Given the extent of the guidance 

material already available to contracting authorities, there will be a need to review and refresh 

existing guidance, as well as produce new guidance where appropriate.  The staffing resource for 

this will principally involve 1xC1 Policy Team Leader, 1xB3 Senior Policy Officer, 2xB2 Policy 

Officers and 1xA4 Policy Support Officer at an estimated cost of £547,000 over the three years. 

This figure makes up half of the total staff costs shown over the three year period outlined in 

table 1. The level of resourcing is an assumption based upon the Scottish Government‘s 

experience of the resources required to provide policy support for the interpretation and guidance 

on existing procurement policy in Scotland. It is currently not clear whether these costs will 
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continue beyond 2016/17, a decision on this will have to be taken about the level of policy and 

guidance support required based upon demand closer to that time. 

14. It is anticipated that there will also be a requirement for additional staffing resource to 

support the business systems that underpin the Bill (Public Contracts website).  This will 

principally involve 1xC1 Portal Tender Project Manager, 1xB3 Best Practice Manager, 2xB2 

Portal Tender Account Managers and 1xA4 Modern Apprentice at an estimated cost of £547,000 

over the three years. This figure makes up half of the total staff costs shown over the three year 

period outlined in table 1 and relates primarily to Part 3 of the Bill.  The additional staffing 

resource is needed to meet the increase in demand and to ensure that the system meets 

requirements and remains fit for purpose.  It is anticipated that there will also be additional 

staffing resource costs associated with developing and maintaining policy and best practice 

guidance with associated advice needed in relation to the system and legislative requirements. 

These are conservative estimates based on the Scottish Government‘s experience to date of 

delivering the systems over a number of years.  More resources would allow for more rapid and 

effective progress, but the Scottish Government believes that this level of resourcing would be 

sufficient to meet the requirements of the Bill (principally to ensure that the public sector is able 

to access Public Contracts Scotland effectively).  There is a degree of uncertainty however, 

regarding the level of demand for training and support for roll out of the systems.  In the event 

that demand outstrips proposed capacity based on the staffing levels proposed, the Scottish 

Government would have various options available, including an expansion of ―train the trainer‖ 

events rather than provision of direct staff training.   

15. The non-staff costs, other than system costs, associated with the Bill relate to a 

programme of work that will be carried out to support public sector bodies and the market on 

embedding sustainable procurement as effectively as possible. This will be done by ensuring a 

robust procurement framework is in place and functioning effectively.  The programme of work 

will comprise developing practical training materials and guidance, and dissemination through a 

number of training events and e-learning. This will not only help meet the needs of the 

procurement community, particularly in meeting requirements set down by the Bill but, equally 

importantly, also facilitate the continued development of public procurement in Scotland through 

learning lessons from best practice and experiential learning.  Over the course of the three years, 

it is estimated that around £280k of the costs will be deployed on stakeholder engagement and 

training for buyers, budget holders and the market; whilst the remaining £220k will ensure 

development of relevant guidance, training materials and evaluation of the programme of work  

Again, the demand for materials is uncertain and the need for public bodies to receive adequate 

support in meeting the requirements of the Bill is an issue which various stakeholders 

emphasised during the formal and informal consultation phases.  The costs are based on the 

Scottish Government‘s experience of having rolled out training across the public sector in 

2011/12 based on the Marrakech approach
4
.  There is, therefore, confidence in the estimated 

costs provided, which are based on an assumption of delivering 30 training courses in 2014/15, 

30 refresher courses in 2015/16 and 30 refresher courses in 2016/17 as capability develops.  As 

stated earlier in the paragraph, the remaining costs relate to the development of supporting 

guidance and training materials and evaluation. 

                                                 
4
 http://www.scotland.gov.uk/Topics/Government/Procurement/policy/corporate-responsibility/CSR/Marrakech 

42

http://www.scotland.gov.uk/Topics/Government/Procurement/policy/corporate-responsibility/CSR/Marrakech


These documents relate to the Procurement Reform (Scotland) Bill (SP Bill 38) as introduced in 

the Scottish Parliament on 3 October 2013 

 

 

 17  

16. This programme of work supports the wider transformational changes needed to embed 

sustainable procurement into existing working practices. The Bill may be enacted without the 

expenditure set out in section c) of table 1. However, if these wider transformational changes are 

ignored, the Bill is likely to be less effective.  As part of continuing work to build momentum of 

the procurement reform process, evidence would suggest the need for a mixed approach (both 

encouraging and supporting) 5 
6
. 

17. The costs set out at section c) in table 1 are not expected to extend beyond 2016/17. This 

is because they relate to a time-limited programme of work focusing on supporting contracting 

authorities to embed sustainable procurement into working practices.  The Scottish Government 

would expect to utilise fully the governance bodies attached to broader procurement reform on 

overseeing the commencement, implementation and monitoring of the Bill as part of the 

continuing reform agenda. These bodies contain senior representatives from the public sector 

working collectively to oversee the continuing public procurement reform programme. 

18. The Scottish Government does not expect the Bill to lead to significant additional long-

term costs as, for the most part, it seeks to embed the use of systems and policies that have 

already been put in place following the Review of Public Procurement in Scotland (―the 

McClelland Report‖) in 2006
7
. The Bill is expected to drive greater compliance with these 

systems and policies, which should result in more streamlined and standardised procurement 

which should and lead to a more efficient and effective process. The business community in 

particular has emphasised that existing processes vary considerably across the public sector and 

can be costly to participate in
8
.   

19. It is important to note that, for the purposes of the Financial Memorandum, costs on the 

Scottish Administration focus firmly on the implementation of the legislation.  The Scottish 

Administration is also a procurer, and in that respect it is considered that whilst there may be 

nominal compliance costs, the proposed measures will be absorbed into existing work practices 

and are therefore likely to be cost neutral.  This is consistent with the Scottish Government‘s 

view on compliance costs for local authorities and other contracting authorities who are, and will 

continue to be, involved in procuring goods, services or works. 

 COSTS ON LOCAL AUTHORITIES AND OTHER CONTRACTING AUTHORITIES 

20. For the purposes of this Memorandum, the Scottish Government has made reference to 

local authorities and other contracting authorities.  This is because the Bill describes those bodies 

to whom the provisions of the Bill will apply by providing a definition of a ―contracting 

authority‖.  The Bill, therefore, makes no distinction between one contracting authority and 

another. For example, no distinction is made between a local authority that procures goods, 

services or works and any other public body that procures goods, services or works. 

21. The Bill provides a statutory basis for what is already a routine and on-going cost for 

local authorities and other contracting authorities who are involved in procuring goods, services 

                                                 
5
 http://www.scotland.gov.uk/Resource/0041/00412974.pdf 

6 http://www.scotland.gov.uk/Resource/0043/00430602.pdf 
7
 http://www.scotland.gov.uk./Resource/Doc/96269/0023302.pdf 

8
 http://www.scotland.gov.uk/Resource/0043/00430602.pdf 
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or works as part of the reform agenda.  The duties relating to the conduct of specific procurement 

processes are firmly focused on enshrining good practice into legislation to remove 

inconsistencies and duplication, and conversely ensuring greater standardisation and consistency 

of approach, where appropriate, across the public sector in Scotland.   

22. As stated earlier, the system costs set out in section a) of table 1 are currently being met 

by the Scottish Government and will continue to be so.  These figures are, therefore, already 

considered within existing budgets as opposed to being new or additional costs.  Furthermore, 

the Bill recognises the importance of proportionality, and the extensive consultation undertaken 

has been designed to ensure this is widely understood.  Public bodies already benefit from 

support and guidance from the procurement centres of expertise.  The Scottish Government is 

developing a shared service proposal for the central government sector specifically targeted at 

smaller agencies and NDPBs.  However, this work is being taken forward separately to the Bill. 

23. Accordingly, the Scottish Government considers that, whilst there may be nominal costs 

for some bodies, the proposed measures will be absorbed into existing work practices for local 

authorities and other contracting authorities who are involved in procuring goods, services or 

works and are, therefore, likely to be cost neutral.  No overall net impact on costs is, therefore, 

anticipated. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

24. There will be no costs falling on private individuals as a result of the Bill.  The Scottish 

Government does not expect any direct costs falling to other bodies and businesses specifically 

arising from the Bill.  As stated earlier, the Bill is intended to make it easier for businesses to 

participate in public sector procurement by reducing inconsistency in procurement procedures 

and practices.  The proposals in the Bill should lead to reduced business costs by ensuring that 

participating in a public procurement exercise is simpler, more transparent and more accessible 

to suppliers irrespective of their size.  It is important to note that, for the purposes of the 

Financial Memorandum, ―other bodies‖ is considered to include third sector and supported 

businesses.  

THE BILL – PART BY PART 

25. The Bill will focus on a combination of a small number of general duties on contracting 

authorities regarding their procurement activities and some specific measures aimed at 

promoting good practice in procurement.  The provisions of the Bill can be broadly separated 

into two categories: those relating to the general administrative conduct of procurement and 

those relating to the conduct of specific procurement processes. 

PART 2 – GENERAL DUTIES AND PROCUREMENT STRATEGIES 

26. The Bill will place a small number of general duties on contracting authorities to act 

without discrimination and in a transparent and proportionate manner, and in a way that seeks to 

improve the economic, social and environmental wellbeing of the relevant area.  It will also 

place some administrative requirements on larger-spending contracting authorities to publish 

procurement strategies and annual reports, which will aid visibility of the purchasing activities of 

these bodies and how they will meet the provisions of the Bill.   
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Costs of complying with general duties and duties relating to the administrative conduct of 

procurement 

27. The Bill will require specific contracting authorities to prepare and publish a corporate 

procurement strategy and an annual report.  The determining factor as to whether a public body 

is required to produce a procurement strategy is whether it expects before the start of the 

financial year to have a procurement spend of £5m or more or if it becomes aware of the 

likelihood of having such a procurement spend during that year. Ministers will have the power to 

amend this figure. 

28. It is recognised that there is no one-size-fits-all approach. Each corporate procurement 

strategy will be proportionate to the size and spend of the body. However, there are some 

fundamental principles which will apply in each case. Standardising the approach to these 

principles will support better information, increased transparency and visibility, provide a better 

basis for engagement and remove inconsistencies. 

Costs on the Scottish Administration 

29. The Bill places a requirement on the Scottish Ministers to issue guidance to contracting 

authorities on the preparation and publication of procurement strategies and annual reports.  

Staffing resource costs needed from putting in place the necessary guidance material are set out 

in table 1 and paragraph 13 above. 

Costs on local authorities and other contracting authorities 

30. The Scottish Government considers that these measures will not impose material 

additional costs on local authorities and other public bodies.  The procurement capability 

assessment (PCA) programme has now been in place for four years.  The programme is designed 

to assist public bodies in improving their capability through assessment. It will assist 

organisations to improve their structure, capability, processes and ultimately performance, by 

attaining the best standards that are appropriate to the scale and complexity of their business.  

The PCA will assess capability in key areas against common criteria and standards which will 

allow contracting authorities, locally, at sector level and nationally, to identify where best 

practice already exists, where there are gaps and where continuous improvements and 

efficiencies can be implemented.  Organisations will have the opportunity, where appropriate, to 

develop and implement improvement plans as a result of the PCA with assistance from their 

relevant sectoral procurement Centre of Expertise (bodies designated as representative of each 

key sector on procurement matters who provide a range of services to their sector including 

collaborative contracts and policy and best practice support). 

31. Many contracting authorities already have a current procurement strategy in place.  In 

2012, 98% of the 126 contracting authorities who were subject to a PCA had a current 

procurement strategy that had been signed off by its Board, and aligned to the authority‘s 

strategic plan, core business and service objectives and the Scottish Procurement Policy 

Handbook
9
.  All 32 local authorities had a procurement strategy in place.  However, the 

production of procurement strategies and their content currently varies significantly across all 

sectors.  There is little consistency in the content or depth of the strategies that do exist, and 

                                                 
9 http://www.scotland.gov.uk./Resource/Doc/256155/0076031.pdf 
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details of current contracts and future contract opportunities are mostly absent.  In many cases, 

current strategies could certainly be improved. 

32. These duties will, therefore, require contracting authorities to revisit and perhaps revise 

their approach to their corporate procurement strategy as opposed to putting in place a 

completely new or additional requirement.  As stated in paragraph 31, 98% of the 126 

contracting authorities who were subject to a PCA in 2012 have a current procurement strategy, 

including all 32 local authorities.  The Scottish Government will produce guidance and templates 

for contracting authorities, which will also continue to be supported by the PCA process.  It is, 

therefore, anticipated that meeting the requirements placed on them will be absorbed into 

existing work practices of local authorities and other contracting authorities.  

Costs on other bodies, individuals and businesses 

33. These measures will not have a detrimental impact on the costs to businesses or the third 

sector of participating in public procurement processes. Standardising the approach to 

procurement, where appropriate, and standardising the preparation and publication of 

procurement strategies will support better information, increase transparency and visibility, 

remove inconsistencies and provide a better basis for engagement with suppliers. 

PART 3 – SPECIFIC DUTIES  

34. The Bill will place certain duties on contracting authorities relating to the conduct of their 

procurement.  These duties are designed to tackle unnecessary inconsistencies for organisations 

working with the public sector, facilitate greater transparency and ensure that processes are 

proportionate to what is being procured.  The obligations being placed on contracting authorities 

are: 

 Introducing a requirement for public bodies to advertise contracts using a single on-

line portal (Public Contracts website). 

 Introducing a requirement for public bodies to consider community benefits for 

major contracts in procurement. 

 Exclusion of bidders – The grounds for exclusion that apply to EU-regulated 

procurements will be made applicable to procurements which are valued at or above 

the Bill threshold. This will set out the grounds for mandatory exclusion as well as 

the grounds for discretionary exclusion for companies who fail to meet prescribed 

standards. 

 Provision requiring a public body to take into account guidance that will be issued by 

Scottish Ministers, when preparing a pre-qualification questionnaire for use in a 

competition. 

 Prohibiting contracting authorities from charging for participating in the procurement 

process. 

 Requiring contracting authorities to provide information on the outcome of a 

procurement exercise to bidders on request. 

 Introducing a requirement for contracting authorities to publish contracts registers. 
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35. Provision is also made enabling regulations to be made concerning technical 

specifications, under which contracting authorities would have to comply with the obligations set 

out therein. 

36. The specific obligations in the Bill are further considered below. 

Requirement for contracting authorities to advertise using a single online portal (Sections 

17 and 18) 

37. Public Contracts Scotland was launched four years ago at the request of businesses and as 

one of the recommendations from the McClelland Report
10

 to provide a ―one stop shop‖ for 

Scottish contracting opportunities.  Good progress has been made. However, there are still 

disparities in the use of the service across contracting authorities. 

38. Introducing a requirement for contracting authorities to advertise contract opportunities 

and contract award notices through a single on-line portal is needed to ensure adequate 

transparency in relation to Scottish public contracts. 

Costs on the Scottish Administration 

39. The system costs for the Scottish Government in continuing to support a single online 

portal (Public Contracts website) are shown in section a) of table 1.  The Scottish Government is 

already meeting the cost of Public Contracts Scotland, therefore the figures outlined in table 1 

reflect maintained system costs as opposed to new or additional costs. 

40. It is anticipated that there will be additional staffing resource costs involved in meeting 

the increased demand and to ensure that the system meets requirements and remains fit for 

purpose.  It is anticipated that there will also be additional staffing resource costs associated with 

developing and maintaining policy and best practice guidance and associated advice in relation 

to the system and legislative requirements.  These costs are set out in table 1 and paragraph 14 of 

the Memorandum. 

Costs on local authorities and other contracting authorities 

41. There will not be a cost to individual contracting authorities for using the portal.  In fact, 

without this system, contracting authorities would have to use other means to advertise relevant 

public sector procurement opportunities, which may lead to a proliferation of portals.  The 

Scottish Government estimates that if, for example, 200 contracting authorities were to purchase 

their own advertising portal, this could cost the public sector an additional £250,000 p.a. 

compared to a single online portal.  A publication by the CBI on the results of its 2012 survey of 

members on progress in delivery of procurement reform across the UK
11

 recommends that public 

sector bodies should look at how the number of procurement portals in use can be rationalised.  

One member reported that the move to the use of portals had meant the member‘s company now 

had to register and use over 70 portals across the UK, each with different processes and 

requirements.   

                                                 
10

 http://www.scotland.gov.uk./Resource/Doc/96269/0023302.pdf 
11 http://www.cbi.org.uk/media/1830922/cbi_procurement_reform_report_12_november_2012.pdf 
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Costs on other bodies, individuals and businesses 

42. In the Scottish Government‘s view, this measure will not have a detrimental impact on 

the costs to businesses or the third sector of participating in public procurement processes.  In 

fact, the current disparity in the use of a single online portal causes real issues for suppliers 

including: 

 increased costs for suppliers having to search in many places for contracts and 

perhaps leading to missed opportunities, 

 inconsistency of approach across the public sector which leads to discontent amongst 

suppliers, 

 lack of transparency of where public money is spent. 

43. Public Contracts Scotland automatically sends notification of contract opportunities to 

suppliers who are registered on the system at no cost to them.  By placing a requirement on 

contracting authorities to use a single online portal, the Bill will reduce and remove the need for 

suppliers to search for public contracts. While the cost on suppliers searching for public sector 

contracts outwith Public Contracts Scotland is difficult to estimate, suppliers using Public 

Contracts Scotland have suggested that this could cost businesses between £17m and £40m per 

annum. The difference in these illustrative costs depends on whether suppliers manually search 

for public contracts or whether they use an email subscription service (the illustrative costs are 

based on an assumption that there are around 45,000 businesses selling to the public sector in 

Scotland, based upon information taken from the Scottish Procurement Information Hub
12

)  

Suppliers suggest than one hour per week would be spent searching a variety of websites and 

other sources to identify contract opportunities.  This has been multiplied by 52 weeks then by 

£7.45 (Living Wage rate) and finally by the number of suppliers to arrive at £17,433,000. If an 

email subscription is taken out instead, whereby the supplier is alerted to opportunities, the cost 

estimated is £895 (supplier subscription).  This figure has been multiplied by the number of 

suppliers to arrive at £40,275,000. 

Requirement for contracting authorities to consider community benefits for major 

contracts in procurement (Sections 19-21) 

44. Increasing the public sector‘s direct contribution to the economy through better use of 

procurement in order to promote jobs and growth is a key action which will help drive 

sustainable economic growth and develop a more resilient and adaptable economy. 

45. Policy and guidance on training and employment opportunities in public procurement has 

been in place since February 2008
13

. This has evolved to recognise the opportunities that may be 

afforded through working with suppliers and related supply chains.  Whilst good progress has 

been made on use of community benefits in procurement, the Scottish Government recognises 

that further action is required to accelerate improvements. 

46. Placing a requirement on those awarding major contracts to include a statement of their 

approach to delivering community benefits, including training and apprenticeships, or, where no 

                                                 
12

 http://www.scotland.gov.uk/Topics/Government/Procurement/eCommerce/ScottishProcurementInformationHub 
13 http://www.scotland.gov.uk/Resource/Doc/212427/0056513.pdf 
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opportunities have been identified, record reasons for not including these requirements in the 

procurement, will ensure a more consistent approach. 

Costs on the Scottish Administration 

47. The Bill provides that the Scottish Ministers may issue guidance on the use of community 

benefit requirements.  Staffing resource costs needed for putting in place the necessary guidance 

material are captured in table 1 and paragraph 13 above. 

Costs on local authorities and other contracting authorities 

48. The Scottish Government does not expect this measure to impose material additional 

costs on local authorities and other contracting authorities as it builds on the good work to date 

done as part of the wider procurement reform agenda and seeks to enshrine into legislation 

policies that have already been put in place.  The guidance on Community Benefits in Public 

Procurement
14

, published in 2008, included several case studies, the focus of which is the 

suitability of using community benefit clauses in procurement projects and the effectiveness of 

the procurement process in obtaining a contractor that is committed to delivering the required 

community benefits. Details on reports and guidance relating to community benefits are 

published on the Scottish Government‘s website.  

49. Monitoring community benefits is an integral part of contract management arrangements, 

so no additional costs should be incurred.  There is existing, free of charge, support available to 

contracting authorities to help them develop their competence in the use and application of 

community benefit clauses through Construction Skills
15

 (the Sector Skills Council and Industry 

Training Board for the construction industry) and the Scottish Government ‗Developing 

Markets‘ contract
16

.  There is also a growing network of practitioners who are happy to share 

their experience of using the clauses and a growing body of case studies is available. 

Costs on other bodies, individuals and businesses 

50. This measure will not impact on the costs to businesses or the third sector of participating 

in public procurement processes. Similar to the case for contracting authorities, support for 

including community benefits is available from Construction Skills and the Scottish Government 

‗Just Enterprise‘ contract
17

.  Funding and advice on training and recruitment is available from a 

range of sources, including the Skills Development Scotland website – ‗Our Skills Force‘
18

.  

Exclusion of bidders (Section 22) 

51. High quality public procurement is not only dependent on good practice by contracting 

authorities and their purchasers, but suppliers to the public sector need to play their part by 

delivering high quality and cost-effective goods, services and works, and by maintaining the 

highest possible business ethics and standards.  The public in general, businesses and the third 

sector rightly expect that only reputable persons and organisations should be awarded public 

                                                 
14

 http://www.scotland.gov.uk/Resource/Doc/212427/0056513.pdf 
15

 http://www.citb.co.uk/ 
16

 http://www.scotland.gov.uk/Topics/People/15300/enterprising-organisation/Opening-Markets 
17

 http://www.justenterprise.org/justentindex.html 
18 http://www.ourskillsforce.co.uk 
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sector contracts. The Bill provides Ministers with a power to make regulations to exclude 

suppliers from being awarded a contract if they meet any of the criteria set out in those 

regulations. 

Costs on the Scottish Administration 

52. The Bill provides that the Scottish Ministers may make further provision by regulations 

on the exclusion of bidders.  Staffing resource costs needed from putting in place the necessary 

guidance material are captured in table 1 and paragraph 13 above. 

Costs on local authorities and other contracting authorities 

53. This measure will not impose material additional costs on local authorities and other 

contracting authorities. Current procurement exercises will normally contain a stage at which the 

purchaser considers whether grounds exist that would warrant the exclusion of a particular 

supplier from the competition. The Bill will allow Ministers to specify grounds over and above 

those found in current European legislation and, therefore, this will not require a new process or 

procedure that would incur costs; it will simply require the public body to assess the supplier 

against the criteria listed in the regulation. 

Costs on other bodies, individuals and businesses 

54. This measure will not have an adverse impact on the costs to businesses or the third 

sector of participating in public procurement processes.  Arguably, the fact that this could result 

in new questions being asked of the supplier regarding its suitability in a pre-qualification could 

be seen as adding costs to the process (as it will require the supplier to answer the question(s)). 

However, given that answers to standard questions can be stored by the supplier for future 

competitions (and questionnaires) as part of the standard pre-qualification questionnaire, any 

costs should be off-set by the system or reduced to a minimum.  

Guidance on pre-qualification questionnaires (sections 23-24) 

55. In practice, the selection of tenderers by contracting authorities is usually carried out by 

the use of pre-qualification questionnaires. The current way of using pre-qualification 

questionnaires by individual contracting authorities has led to the following issues being raised 

by suppliers: 

 The same or very similar questions being asked of suppliers in different formats 

 Suppliers asked to supply the same information multiple times 

 Lack of consistency in the questions asked 

 Disproportionate pre-qualification requirements. 

 

56. The current process is, therefore, widely regarded as inefficient, overly bureaucratic and 

expensive for bidders and has the potential to exclude capable organisations.  In order to simplify 

the process and reduce cost to business, it is considered that the PQQ requirements should be 

made more consistent.  To that end, the Bill requires a contracting authority to take into account 

guidance, which will be issued by the Scottish Ministers, when preparing a questionnaire for use 

in a competition.  
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Costs on the Scottish Administration 

57. The Bill provides that the Scottish Ministers may issue guidance to contracting 

authorities on pre-qualification and the selection of tenderers.  Staffing resource costs needed 

from putting in place the necessary guidance material are set out in table 1 and paragraph 13 

above. 

Costs on local authorities and other contracting authorities 

58. The Scottish Government does not expect this measure to impose additional costs on 

local authorities and other contracting authorities.  The measure is not introducing a new step in 

the procurement process. Where a local authority or other public body deems that a 

pre-qualification stage is necessary for a given procurement then it would typically prepare a 

pre-qualification questionnaire. This measure will simply require local authorities and other 

contracting authorities to take into account guidance, which will be issued by the Scottish 

Ministers, when preparing a questionnaire for use in a competition.  A set of core questions has 

been made available to local authorities and other contracting authorities and promoting greater 

use of these core questions will help ensure greater consistency for bidders allowing them to 

re-use responses and reducing the amount of cost and effort required to participate in the 

procurement process. 

Costs on other bodies, individuals and businesses 

59. This measure will not have a detrimental impact on the costs to businesses of 

participating in public procurement processes.  The Scottish Government expects the measure to 

lead to cost savings to suppliers by avoiding unnecessary duplication of standard supplier 

information. Based on feedback received from its members
19

, the Scottish Building Federation 

claimed that, in the construction sector in particular, firms expected to spend about £1,000 per 

£1m of public contract value on filling out questionnaires.  The standard pre-qualification 

questionnaire will contain standard questions; the system will allow suppliers to store and re-use 

their answers to these questions thus reducing bureaucracy, time and therefore cost.  

A provision enabling regulations to be made on the use of technical specifications (Section 

25) 

60. This will enable regulations to be made which may prevent contracting authorities 

making reference to specific products or makes of product when undertaking a procurement with 

the intention of restricting the competition to offers for those products.  Should a contracting 

authority wish to lay down a technical specification it must do so in the relevant contract 

documents.   

Costs on the Scottish Administration 

61. The Bill provides that the Scottish Ministers may make further provision by regulations 

on the use of technical specifications.  Staffing resource costs needed from putting in place the 

necessary material are captured in table 1 and paragraph 13 above. 

                                                 
19 http://www.scottish-building.co.uk/newsitem.php?id=158 
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Costs on local authorities and other contracting authorities 

62. The Scottish Government does not expect this measure to impose additional costs on 

local authorities and other contracting authorities, as it mirrors the obligation that these bodies 

are already under with regards to higher value contracts that are within the scope of the European 

procurement directives. Therefore, this practise should be absorbed into existing working 

practices. 

Costs on other bodies, individuals and businesses 

63. In the Scottish Government‘s view, this measure will not impact on the costs to 

businesses or the third sector of participating in public procurement processes.  The provision 

will ensure that contract opportunities are more readily accessible by businesses and that 

competition is not restricted.  Therefore, the Scottish Government does not expect the measure to 

impose additional costs on businesses when participating in public procurement processes.  

Prohibiting contracting authorities from charging for participating in a procurement 

process (Section 26) 

64. Businesses and business representatives have brought some instances to the attention of 

Ministers where contracting authorities have asked a supplier to pay a fee to receive tender 

documents.  Charging suppliers for access to tender documents is poor practice that could act as 

a barrier to doing business with the public sector, and disproportionately affect smaller firms and 

third sector bodies. 

65. This provision will prohibit contracting authorities from imposing any charge for access 

to tender documents to potential suppliers and thus remove this potential barrier for participation 

in procurement. 

Costs on the Scottish Administration 

66. This measure will not result in additional costs to the Scottish Administration.   

Costs on local authorities and other contracting authorities 

67. There should be no direct costs for contracting authorities arising from this provision.  

The practice has its origins in the days when preparing and issuing paper tenders could be costly 

for the public body concerned and it was intended to discourage frivolous requests for the 

documents.  As electronic despatch is now the norm, the costs of issuing the documents are 

insignificant in most cases.  Though a small number of instances where contracting authorities 

have asked a supplier to pay a fee to receive tender documents have been brought to Ministers‘ 

attention, these are exceptional cases. 

Costs on other bodies, individuals and businesses 

68. The Scottish Government considers that this measure will not add to the costs to 

businesses of participating in public procurement processes. Although far from being a 

widespread practice, the provision in the Bill will prevent businesses from incurring costs merely 

to participate in a competition.  
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Provision requiring contracting authorities to provide information on the outcome of a 

procurement and more detailed de-briefing information to bidders on request (Sections 27-

29) 

69. The provision of de-brief information is an important part of procurement activity 

because it helps suppliers understand where they may have weaknesses and areas which require 

improvement.  It can also provide an opportunity for suppliers to suggest improvements to the 

procurement processes, although that is not the primary purpose of the de-brief. 

70. There has been guidance in place for some time.  For example, the Suppliers‘ Charter
20

, 

published in 2006, is a joint statement between public sector bodies and Scottish businesses 

which commits contracting authorities to offering meaningful feedback to suppliers, whilst the 

Procurement Journey
21

 and the Supplier‘s Journey
22

 also contain information and guidance for 

both buyers and suppliers respectively.  However, despite this, feedback from stakeholders 

suggests that there are significant inconsistencies in the quality and availability of de-brief 

information. 

71. The Scottish Government proposes to include a requirement that a contracting authority 

must, as soon as is reasonably possible after awarding a contract, notify its decision to all 

unsuccessful tenderers.  Furthermore, contracting authorities will be required to provide, on 

written request, de-brief information to bidders.  This will ensure greater consistency with the 

obligation that these bodies are already under with regards to higher value contracts that are 

within the scope of the European procurement directives. 

Costs on the Scottish Administration 

72. This measure will not result in additional net costs to the Scottish Administration as 

debriefing is already provided routinely as a matter of good practice. 

Costs on local authorities and other contracting authorities 

73. There could be a nominal cost for some local authorities or contracting authorities that do 

not routinely offer a de-brief, but, done properly, costs of de-briefing should be outweighed by 

the benefits as the information needed to provide the de-briefing should be readily available   

from the bid evaluation process.  It is anticipated that any minimal costs will be absorbed into 

existing work practices for those local authorities and contracting authorities who are involved in 

procuring goods, services or works and are, therefore, likely to be cost-neutral. Helping 

businesses gain a better understanding of their performance should also help ensure that they 

improve their bids in future, offering the prospect of improved value for money for the 

contracting authority. No overall net impact on costs is, therefore, anticipated.   

Costs on other bodies, individuals and businesses 

74. This measure will not have an adverse impact on the costs to businesses or the third 

sector of participating in public procurement processes.  In fact, feedback can have an important 

                                                 
20

 http://www.scotland.gov.uk/Topics/Government/Procurement/Selling/Supplierscharter2/ 
21

 http://www.scotland.gov.uk/Topics/Government/Procurement/buyer-information/spdlowlevel 
22 http://www.scotland.gov.uk/Topics/Government/Procurement/Selling/SupplierJourney 
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role in helping suppliers understand where they have weaknesses and areas which require 

improvement.   

Requirement for contracting authorities to publish contracts registers (Section 30) 

75. Introducing a requirement for contracting authorities to publish contracts registers would 

ensure greater transparency of procurement outcomes and augment other proposals (publication 

of strategic plans and contract documentation). 

76. Greater transparency will help underpin greater efficiency in procurement processes and 

outcomes and assist business in assessing current spend areas and potential future opportunities. 

Costs on the Scottish Administration 

77. This measure will not result in additional costs to the Scottish Administration.  System 

costs for the Public Contracts website are currently being met by the Scottish Government and 

any staff resource costs derived from putting in place the necessary processes and guidance 

material have been included in table 1 and paragraph 14 above. 

Costs on local authorities and other contracting authorities 

78. Whilst there may be a risk of increased administrative effort in maintaining the register, 

the risk is mitigated through automatic data capture via the Public Contracts website.  Therefore, 

no additional costs are anticipated.  Furthermore, it is a requirement of EU procurement law that 

every year a public body that awards at least one public contract that is within the scope of the 

Public Contracts (Scotland) Regulations 2012 must submit a report to the Scottish Ministers 

containing details of all such contracts it has awarded in the preceding calendar year.  Practice to 

date has been that, although the legislation requires contracting authorities to submit a report to 

Scottish Ministers no later than 31 July, contracting authorities only provide this information 

when the Scottish Governments contacts them to ask for the information. The Scottish Ministers 

then provide this information to the European Commission through the UK Government. The 

most recent exercise, in 2013, has involved contacting 358 contracting authorities asking them to 

provide a return. In the future, the publication of contracts registers should remove the need for 

this type of ‗annual trawl‘ and might, therefore (in conjunction with automatic data capture 

through Public Contracts Scotland) actually reduce costs. 

Costs on other bodies, individuals and businesses 

79. This measure will not impact on the costs to businesses or the third sector of participating 

in public procurement processes. 

Amendment of Climate Change (Scotland) Act 2009 (Section 31) 

80. To help Scotland realise the potential economic and environmental benefits of 

procurement-driven market investments, the Bill will amend the Climate Change (Scotland) Act 

2009. It creates a new section 82A of the Climate Change (Scotland) Act that provides a power 

for the Scottish Ministers, by regulations, to require specified contracting authorities to ensure 

that a specified proportion of goods or works procured or a specified proportion of the materials 

used in the production, provision or construction of goods, services or works so procured must 
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be reused, remanufactured or designed to be repaired, reused, refurbished, remanufactured or 

recycled. 

81. The Scottish Government understands that exercising and implementing such a power 

will require careful planning and will need to be done in co-ordination with a series of market 

analysis projects to understand the viability of creating market demand, as well as the viability of 

investment at a scale sufficient to furnish the public sector‘s needs.  The costs and impact of any 

such regulations will be set out in the Business and Regulatory Impact Assessment that will 

accompany them. 

PART 4 - REMEDIES 

82. Notwithstanding any power that a court otherwise has, this section gives the court power 

to suspend a procedure leading to the award of a contract or framework agreement or to suspend 

the implementation of any decision or action taken by a public body in relation to that procedure.  

This section further details the considerations to be taken into account by the court in considering 

whether such a suspension is appropriate and lists the remedies available to the court where a 

public body is found to be in breach of its duties. 

83. Where the breach of duty is in respect of a contract or framework agreement which has 

already been entered into, the only remedy available to the court is the award of damages. 

Costs on the Scottish Administration 

84. This measure is not expected to result in material additional costs on the Scottish 

Administration.  The right for a supplier to raise an action in the courts has long been a part of 

public procurement legislation.  The new remedies regime
23

, which has been in force since 20 

December 2009
24

, changed the remedies available to a supplier. Whilst the Bill will provide 

suppliers with similar rights as those found in the Public Contracts (Scotland) Regulations 2012, 

they will not be identical; the Bill will not provide for all the remedies that are available in the 

Regulations. Some of what may be considered to be the more significant remedies in the 

Regulations, such as an ineffectiveness order (which cancels of all future obligations under the 

contract), will not be available in the Bill. This is in recognition that, in general, any challenge 

brought under the Bill will be for a lower value contract. 

85. While there is no central data available on the number of public procurement cases 

brought each year in Scotland, it is believed that cases are relatively rare, typically in single 

figures This may be because it is a requirement of the EU procurement law remedies regime that 

the company wishing to bring a complaint must first bring the issue to the attention of the 

contracting authority. As such, where there is an obvious problem with compliance, the 

contracting authority is provided with an opportunity to rectify the problem.  This provision is 

being replicated in the proposed remedies for the Bill. While it is difficult to estimate the number 

of cases which might result, it is less likely that disputes regarding lower value contract award 

decisions would result in action being brought in the courts. As such it seems unlikely that there 

will be more cases for contracts regulated by the Bill than there are for contracts covered by the 

                                                 
23

 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:335:0031:0046:en:PDF 
24 http://www.legislation.gov.uk/ssi/2009/428/pdfs/ssi_20090428_en.pdf 
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Public Contracts (Scotland) Regulations 2012.  This would suggest that resulting court action 

would be relatively rare, albeit there may be more occasions when an authority is made aware of 

a problem which it then has to rectify.  

Costs on local authorities and other contracting authorities 

86. The Scottish Government does not expect this measure to result in additional costs to 

local authorities or other contracting authorities.  There may be an additional risk of challenge by 

tenderers to procurement procedures or decisions.  However, this risk is mitigated by adopting 

good procurement practices. 

Costs on other bodies, individuals and businesses 

87. This measure will not have an adverse impact on the costs to businesses participating in 

public procurement processes.  Bidders who believe that their legitimate commercial interests 

may have been harmed by non-compliance will have a right of action following a potential 

breach of the applicable duties. 

SUMMARY OF COSTS  

88. As mentioned in paragraph 18 above, the Scottish Government does not expect the Bill to 

lead to significant additional long-term recurring costs. For the most part, the Bill seeks to embed 

the use of systems and policies that have already been put in place as part of the reform of public 

procurement in Scotland.  The Bill, therefore, should not be viewed in isolation but as a 

continuum of the reform of public procurement in Scotland. 

89. In determining the areas to focus on, consideration has been given to where evidence 

suggests, despite reported progress on the key aspects of the reform agenda, there is a need for 

further action. This will ensure that the legislation is proportionate and targeted only at issues 

where further action is required to accelerate improvement in the way public procurement in 

Scotland is conducted.  The table below summarises the expenditure being made to support 

delivery and costs that arise as a direct result of the Bill. 

Table 2: Summary of the expenditure required to support delivery and the costs arising as a 

direct result of the Bill. 

 Costs 

Scottish Government / Scottish 

Administration 

System costs of £1,680k over three years. 

Staffing costs of £1,094k over three years. 

Costs indirectly associated with the Bill 

implementation of £500k over three years (2014-

15 to 2016-17). 

Local authorities and other contracting No net impact on costs is anticipated.  The Bill 

provides a statutory basis for what is already a 
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authorities routine and on-going cost for local authorities 

and other contracting authorities who are 

involved in procuring goods, services or works.  

The duties relating to the conduct of specific 

procurement processes are firmly focused on 

enshrining good practice into legislation to 

remove inconsistencies and duplication, and 

conversely ensuring greater standardisation and 

consistency of approach, where appropriate, 

across the public sector in Scotland.  It is, 

therefore, expected that any costs will be 

nominal and will be absorbed into existing work 

practices. 

Other bodies, individuals and businesses The Scottish Government does not expect any 

direct costs to other bodies, private individuals 

and businesses specifically arising from the Bill.  

This is because the Bill is targeted at the 

behaviours and practices of contracting 

authorities.  It is intended to make it easier for 

suppliers, irrespective of their size, to participate 

in public sector procurement by reducing 

inconsistency in procurement procedures and 

practices across the public sector. 

COST SAVINGS 

90. It is not possible to precisely estimate cost savings to be accrued in cash terms from the 

benefits of the new proposals, primarily because of a lack of reliable data and because impact 

will differ across individual contracting authorities.  However, there is a significant amount of 

qualitative evidence on procurement reform that has informed the Bill process and outlines the 

issues that the Bill addresses as well as the benefits that it might produce. 

91. The inconsistent application of pre-qualification criteria for public contracts is a good 

illustration of the potential for delivering savings.  Although pre-qualification questions are well-

defined within the existing legislation and are the subject of policy guidelines, the questions  are 

currently applied in an inconsistent manner across contracting authorities which leads to a sense 

of frustration amongst suppliers about the wasted costs of repeatedly being asked to provide 

similar PQQ information (relating to business probity, financial standing, standard company 

information and technical and professional ability) in different formats to a variety of contracting 

authorities.  Tackling this issue has the potential to deliver savings for businesses. The 

administrative cost of the existing PQQ process for suppliers is high. Work undertaken by the 

Civil Engineering Contractors Association estimates the cost of completing capacity and 

capability (pre-qualification) questions to be around £1,000 per competition, which it considers 

to be a conservative estimate. A recent report by the University of Dundee - The Cost to the 
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Scottish Public Sector of Current Pre-qualification
25

 - estimates that the total cost to the Scottish 

public sector of preparing, submitting and assessing PQQs is £1,317.8m or about 22% of the 

value of works procured.  Furthermore, as stated at paragraph 59 above, the Scottish Business 

Federation claimed that, in the construction sector in particular, firms expected to spend about 

£1,000 per £1m of public contract value on filling out questionnaires
26

.  Whilst these figures can 

be interpreted as not being entirely consistent, what they agree on is that the pre-qualification 

process is a costly one for suppliers. Using the more conservative estimate of £1,000, if 

contracting authorities could use the same standard pre-qualification questions, and suppliers 

hold their information electronically then the Scottish Government estimates that in excess of 

£75m could be saved annually by removing the administrative burden from suppliers. This 

estimate assumes a 50% saving in resource through the use of standard pre-qualification 

questions, and the ability for suppliers to hold their information electronically for reuse.  This is a 

best approximation based on experience to date and feedback from stakeholders.  

92. Public Contracts Scotland has made public procurement more competitive, providing 

increased transparency and probity of the procurement process, whilst saving money for the 

public purse. The service brings buyers and suppliers together, providing improved efficient 

procurement processes.  At the same time as creating a highly competitive transparent process 

for all levels of contract value, there have also been large increases in contract awards providing  

transparency of where public money is being spent. 

93. Use of Public Contracts Scotland has increased substantially year on year
27

. For example, 

table 3 illustrates that the number of new business opportunities contract notices and Quick 

Quotes have increased by 32% between 2011 and 2012. 

Table 3: Use of Public Contracts Scotland 

 Year 1 - 2009 Year 2 - 2010 Year 3 - 2011 Year 4 -2012 

New business 

opportunities 

contract notices, 

and Quick Quotes 

3,516 6,021 8,968 11,810 

New quick quotes 

(low value) 

200 2,111 4,491 7,471 

Average unique 

visitors to the site 

every month 

15,338 25,598 54,670 57,728 

Average page views 

per month 

395,113 732,871 981,816 1,090,555 

 

                                                 
25

 Rahman, M & Horner, M (2013)  
26

 http://www.scottish-building.co.uk/newsitem.php?id=158 
27 http://www.publiccontractsscotland.gov.uk/guides/Guide_Download.aspx?id=1261 
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94. However, there are still disparities in the use of the service across contracting authorities. 

It is difficult to know what contracts from which contracting authorities do not use this inclusive 

service. However, by way of illustration the Scottish Government is aware of one local authority 

that on average creates a contract notice on Public Contracts Scotland for every £122k of spend, 

in comparison to the rest of the local authority sector which on average places a notice for every 

£460k of spend.  The disparity in the use of Public Contracts Scotland causes real issues for 

suppliers including: 

 increased costs for suppliers having to search in many places for contracts and 

perhaps leading to missed opportunities, 

 inconsistency of approach across the public sector which leads discontent amongst 

suppliers, 

 lack of transparency of where public money is spent. 

95. Suppliers searching for public contract opportunities is a real cost to the Scottish 

economy. While the cost on suppliers searching for public sector contracts outwith Public 

Contracts Scotland is difficult to estimate, suppliers using Public Contracts Scotland have 

suggested that this could cost businesses between £17m and £40m (see paragraph 43 above).  

The difference in these illustrative costs depends on whether suppliers manually search for 

public contracts or whether they use an email subscription service; the illustrative costs are based 

on an assumption that there are around 45,000 businesses selling to the public sector in Scotland  

—————————— 
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

On 3 October 2013, the Cabinet Secretary for Infrastructure, Investment and Cities (Nicola 

Sturgeon MSP) made the following statement: 

―In my view, the provisions of the Procurement Reform (Scotland) Bill would be within 

the legislative competence of the Scottish Parliament.‖ 

 

—————————— 

  

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

On 3 October 2013, the Presiding Officer (Rt Hon Tricia Marwick MSP) made the following 

statement: 

―In my view, the provisions of the Procurement Reform (Scotland) Bill would be within 

the legislative competence of the Scottish Parliament.‖ 
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PROCUREMENT REFORM (SCOTLAND) BILL 

 
—————————— 

  

POLICY MEMORANDUM 

 

 

INTRODUCTION 

1. This document relates to the Procurement Reform (Scotland) Bill introduced in the 

Scottish Parliament on 3 October 2013. It has been prepared by the Scottish Government to 

satisfy Rule 9.3.3 of the Parliament‘s Standing Orders.  The contents are entirely the 

responsibility of the Scottish Government and have not been endorsed by the Parliament.  

Explanatory Notes and other accompanying documents are published separately as SP Bill 38–

EN.  

OVERVIEW OF THE BILL 

2. The Scottish Government has set out a clear vision for the future of Scotland.  At the core 

of its programme is the determination to focus Government and public services on creating a 

more successful country, with opportunities for all of Scotland to flourish, through increasing 

sustainable economic growth. Public procurement spend is a powerful lever at the Government‘s 

disposal and should be used where appropriate to deliver change.  

3. The Scottish Government and wider Scottish public sector have been working towards 

improved procurement for a number of years.  The Procurement Reform (Scotland) Bill (―the 

Bill‖) is intended to build on the work to date.  It aims to establish a national legislative 

framework for public procurement that supports Scotland‘s economic growth by delivering 

social and environmental benefits, supporting innovation and promoting public procurement 

processes and systems which are transparent, streamlined, standardised, proportionate, fair and 

business friendly. The Bill will focus on a small number of general duties on contracting 

authorities regarding their procurement activities and some specific measures aimed at 

promoting good practice. These measures should help encourage local action within 

organisations with the aim of building procurement capability and capacity and maximising 

public procurement‘s contributions to wider socio-economic and environmental policy 

objectives. 

4. The Bill will be combined with guidance and training for the public sector and businesses 

to maximise the benefits available from procurement spending 

CURRENT LEGISLATION ON PROCUREMENT 

5. Public procurement law is an area of responsibility devolved to the Scottish Parliament.  

The main legislation in force at present is the Public Contracts (Scotland) Regulations 2012 (―the 
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Regulations‖), which transpose EU Directives 2004/18/EC
1
 and 2007/66/EC

2
 into national law 

under powers contained in section 2 of the European Communities Act 1972. These Regulations 

do not apply to every purchase made by contracting authorities, but only to those types of 

contracts that are not otherwise excluded from the Regulations
3
 and are above specified financial 

values. There is no single financial value that applies; for contracts for goods and services 

procured by central government bodies the threshold value is £113,057, for contracts for goods 

and services procured by sub central bodies (e.g. local authorities) the threshold value is 

£173,934 and in the case of works (construction) contracts the threshold value applicable to all 

bodies is £4,348,350. These threshold values derive from the euro figures quoted in article 7 of 

EU Directive 2004/18/EC (―the Directive‖), which are amended once every two years by the 

European Commission, at which point the Commission also specifies a ‗conversion equivalent‘ 

value that applies in those member States that do not have the euro as their currency. At present, 

the threshold value for central Government bodies for goods and services that applies across 

Europe is €130,000. The European Commission has converted that figure into a Sterling 

equivalent of £113,057; this explains the precise nature of the values that apply to public 

procurement contracts in Scotland. It is expected that these values will change again as from 1 

January 2014, and will apply for a 24 month period. Details of the threshold values in force at 

any time are published on the Scottish Government website
4
 and communicated by means of a 

Scottish Procurement Policy Note, the most recent one being issued in December 2011 

announcing changes taking effect from January 2012
5
. 

6. Given that the Scottish Parliament has responsibility for public procurement Scotland 

has, therefore, the power to develop its own unique approach to procurement matters, either in 

the context of implementing EU public procurement law or the development of national policy 

and legislation. 

7. The Bill needs to be framed within EU procurement law, which is itself subject to review. 

Political agreement between the European Commission, Council and Parliament on the text of 

proposed new Directives was reached on 17 July 2013 and it is considered unlikely that there 

will be any further significant changes to the text in the Directives, although the Scottish 

Government is continuing to monitor events. The Directives are expected to be approved by the 

European Parliament in January 2014.  

8. The Bill will not be a replacement for the Regulations, nor will it simply have the effect 

of reducing the threshold values outlined in paragraph 5 above. Rather, the Bill will be an 

addition to these Regulations. At present, there is no specific procurement legislation that 

governs the award of contracts in Scotland below the threshold values in the Regulations. The 

Bill will, therefore, for the first time in Scotland create a legal framework for lower value 

contracts (see paragraphs 56 and 57 below for what constitutes lower value contracts for the 

purposes of the Bill). Some of the provisions of the Bill will apply to any contract where the 

value is greater than the Bill threshold, whilst there are other provisions that will only apply to 

contracts which have a value that is above the Bill threshold and below the 2012 Regulations 

threshold. This latter scenario is to recognise where a provision in the Bill already has an 

                                                 
1
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0114:0240:en:PDF 

2
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:335:0031:0046:en:PDF 

3
 http://www.legislation.gov.uk/ssi/2012/88/pdfs/ssi_20120088_en.pdf 

4
 http://www.scotland.gov.uk./Topics/Government/Procurement/policy/10613 

5 http://www.scotland.gov.uk./Resource/Doc/116601/0124236.pdf 

62

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0114:0240:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:335:0031:0046:en:PDF
http://www.legislation.gov.uk/ssi/2012/88/pdfs/ssi_20120088_en.pdf
http://www.scotland.gov.uk/topics/government/procurement/policy/10613
http://www.scotland.gov.uk/Resource/Doc/116601/0124236.pdf


This document relates to the Procurement Reform (Scotland) Bill (SP Bill 38) as introduced in 

the Scottish Parliament on 3 October 2013 

 

 

 3  

equivalent provision in the Regulations.  The Bill, therefore, acts as a complement to the existing 

procurement rules by applying measures which are not currently subject to regulation and by 

making provision similar to existing requirements but for lower value contracts. 

BACKGROUND 

9. The overarching aim of public sector procurement activity in Scotland must be the 

achievement of value for money for the taxpayer6. The Scottish Model of Procurement7 defines 

value for money in Scottish procurement as not just being about cost and quality, but about the 

best balance of cost, quality and sustainability. 

10. Over a considerable number of years various UK reviews of public procurement have 

highlighted inefficiencies in spending and a lack of data on spending as significant issues.  The 

Review of Public Procurement in Scotland8 (―the McClelland Report‖) published in 2006 set out 

a strategy for procurement reform in Scotland. It concluded that public structures, people and 

technology were not in place to ensure good purchasing and that improvements were necessary.  

Amongst other issues identified, including those of lack of capability and capacity within the 

procurement profession, data on purchasing and procurement performance were found to be poor 

and often inaccurate. Other recommendations for improvement included the need for cultural 

change and more standardised and centralised approaches to public sector procurement.   

11. There has been significant progress on procurement reform since 2006. However, it is 

clear from the Scottish Government‘s engagement with key stakeholders that there is still room 

for substantial improvement.  In particular, more could be done to ensure that procedures are 

proportionate and standardised, that contract opportunities are transparent and readily accessible, 

especially for SMEs and the third sector and that procurement activity supports sustainability in 

its broadest sense.   

12. The Scottish Government‘s strategic vision is that the Bill should be effective in 

promoting sustainable procurement and good practice in procurement without creating 

unnecessary risks or burdens on contracting authorities and suppliers.  The Bill will focus on 

placing a small number of general duties on contracting authorities regarding their procurement 

activities and some specific measures aimed at promoting good, transparent and consistent 

practice.  These measures should help encourage local level action within organisations with the 

aim of building procurement capability and capacity and maximising public procurement‘s 

contributions to wider socio-economic and environmental policy objectives. The Bill will also 

place some administrative requirements on larger spending contracting authorities to publish 

annual procurement strategies and reports, which will aid visibility of the purchasing activities of 

these bodies and how they will meet the provisions of the Bill. 

13. The Bill is set in the socio-economic context of increasing demand for core public 

services in a period of reduced and constrained funding.  Increasingly, procurers will need to 

identify better targeted, more innovative and radical service delivery solutions to meet this 

                                                 
6
  Ch 5 Scottish Procurement Policy Handbook 

7
 http://www.scotland.gov.uk/Topics/Government/Procurement/about/spd-aims 

8
 http://www.scotland.gov.uk/Resource/Doc/96269/0023302.pdf 
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demand. Improving the operation of the public procurement market has the potential to 

contribute substantially to meeting these challenges.  

14. It is particularly important that all opportunities to secure value for money in public 

spending are secured.  In this context, thinking creatively about  how to secure both the best 

value for money while at the same time pursuing the wider social, economic and environmental 

needs of the relevant area is crucial.  For example, there is an increasing number of good 

examples of how food is being sustainably procured and it is intended that the Bill will drive 

consistency of this approach across the public sector in Scotland. 

15. Continuing with the key themes of the procurement reform agenda will also help 

encourage a mixed range of suppliers in order to help develop and stimulate a varied and 

competitive marketplace. 

CONSULTATION 

16. Informal consultation with stakeholders took place in the early part of 2012.  The Scottish 

Government engaged with a number of private and third sector bodies as well as umbrella groups 

as part of this engagement. For example: 

 a construction sector workshop was held in January 2012, the purpose of which was 

for Scottish Government officials to hear from a range of construction industry 

leaders about specific measures that the Bill should or should not address. Attendees 

included representatives from Armour Construction consultants, Balfour Beatty, 

Scottish Building Federation, Association for Project Safety Limited, Civil 

Engineering Contractors Association, SELECT, University of Dundee and 

Construction Skills (the Sector Skills Council and Industry Training Board for the 

construction industry); and    

 Scottish Government officials presented at a number of well attended round table 

meetings, including the Scottish Council for Voluntary Organisations (―SCVO‖), 

Glasgow Chambers of Commerce, the Coalition of Care and Support Providers in 

Scotland and Social Firms Scotland.   

17. These events enabled the Scottish Government to engage directly with a wide range of 

member organisations and individual businesses on the issues relating to public procurement in 

Scotland and helped shape the public consultation paper. 

18. Engagement with stakeholders continued during the consultation process and this 

included the governance bodies associated with the wider public procurement reform 

programme. 

19. A short-life Ministerial-led sounding board was established and met for the first time in 

May 2012. The sounding board brought together representatives from differing stakeholder 

groups into one forum to ensure that differing views were discussed and understood so that the 

Scottish Government could reach a balanced view on development of the Bill.  Key stakeholders 

were drawn from business, the third sector and the public sector, including procurement 
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professionals and made best use of the existing reform board governance structure. Sounding 

board membership included representation from: 

 Scottish Chambers of Commerce 

 Confederation of British Industry (Scotland) 

 Federation of Small Businesses (Scotland) 

 Institute of Directors (Scotland) 

 Scottish Council for Voluntary Organisations 

 Social Firms Scotland. 

 Scottish Building Federation 

 Civil Engineering Contractors Association 

 ScotlandIS 

 Coalition of Community Care providers Scotland 

 Scottish Trade Unions Congress (―STUC‖) 

 Scottish Council for Voluntary Organisations. 

20. The Scottish Government has engaged with the Sounding Board, and other stakeholders, 

on the potential themes of the Bill, during the development of the public consultation, and on the 

development of the policy content of the Bill. The Sounding Board meetings in 2013 were used 

to engage with stakeholders on the draft policy outline, to get feedback on the range of measures 

being considered and the practical implications therein. 

21. A short-life Steering Group was also established to support development of the Bill. The 

Steering Group had a distinct focus on social and environmental themes. Its membership 

includes representation from Scottish Fair Trade Forum, Zero Waste Scotland, Sustainable 

Scotland Network, Stop Climate Chaos (Scotland), Institute for Sustainable Construction, STUC 

and Social Firms Scotland. 

22. In addition to this, there was engagement with the Supplier Engagement Working Group 

(―SEWG‖) on the Bill.  SEWG brings together a diverse range of representatives from the 

public, private and third sectors and is chaired by the Chief Executive of the Scottish Chambers 

of Commerce.  Face to face discussions on the Bill were held at a meeting in March 2012 with a 

further workshop held in April 2013 to discuss thinking on the Bill to which all private and third 

sector representatives were invited to attend or give comments. Attendees at these meetings 

included Luddon Construction Limited, Enterprise Rent-a-Car, First Scottish Group, Social 

Firms Scotland, SCVO and the Federation of Small Businesses.   

Consultation on proposed policy content (August to November 2012) 

23. The formal public consultation
9
 was launched on 10 August 2012 and ran until 2 

November 2012.  The consultation posed a series of questions under six main themes: 

                                                 
9 http://www.scotland.gov.uk/Resource/0039/00398733.pdf 
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 Ensuring public procurement processes are transparent, streamlined, proportionate, 

standardised and business-friendly. 

 Making it easier for business (particularly newer businesses, small and medium-sized 

enterprises (SMEs) and the third sector) to access public contract opportunities and 

sub-contracting requirements. 

 Smarter use of public procurement to encourage innovation and growth. 

 Taking account of social and environmental sustainability issues through public 

procurement. 

 Dealing with inappropriate conduct and poor performing suppliers. 

 Application and compliance. 

24. The response was strong, with a total of 251 consultation responses received; 48 from 

individuals and 203 from organisations. The consultation responses were analysed and the 

consultation analysis report
10

 was published on 25 January 2013. 

Key findings 

25. There is substantial support for the aim of the Bill and general agreement to a wide range 

of the measures proposed. For example, responses largely supported the introduction of a general 

duty on contracting authorities to conduct procurement in an effective, transparent and 

proportionate manner. There is support also for the publication of annual strategic procurement 

plans, contract registers, use of a single specified online portal to advertise and award all 

contracts and use of a specified standard pre-qualification system. 

26. There is support for the introduction of general duties on contracting authorities to 

consider how each procurement specification may impact on the ability of businesses, small and 

medium sized enterprises (―SMEs‖) and third sector organisations to compete and to 

demonstrate the extent to which what is being procured will promote or improve the economic, 

social, and environmental well-being of the relevant area. 

27. There is also broad agreement on removing barriers to SMEs participation in the 

procurement process, e.g. disproportionate pre-qualification requirements and lack of 

transparency in identifying contract opportunities. 

28. There is strong support for providing de-brief information to suppliers that bid for public 

contracts in Scotland in situations not covered by the 2012 Regulations and prohibiting 

contracting authorities from charging suppliers to receive tender documents, a practice that has 

occurred in some instances in the past. 

29. Some proposals resulted in differences of opinion. For example the suggestion that the 

Bill might require major contractors to publish sub-contract opportunities and the suggestion that 

the Bill require the publication of contract documentation are not supported. Also the proposals 

that each contracting authority should have at least one contract with a supported business and 

                                                 
10

  http://www.scotland.gov.uk/Resource/0041/00412974.pdf 
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that contracting authorities might be required to appoint supported business champions received 

little support. There are, however, similar numbers agreeing and disagreeing as to whether any 

requirement should apply only to contracts of a certain value, for example, contracts above £50k 

and whether exemptions should apply. 

30. There was strong support for the consideration of community benefits clauses in major 

contracts and for a requirement that the details of the benefits to be delivered should be 

published. There was support for a requirement that public sector bodies should act with a view 

to securing improvement in the economic, social and environmental well-being of the relevant 

area and for dealing appropriately with poor performance and poor standards of ethics on the part 

of contractors. 

31. The findings from the public consultation were considered along with other available 

evidence to help inform development of the Bill. 

EVIDENCE REVIEW 

32. A review of evidence carried out between November 2012 and March 2013 examined 

existing material on procurement reform and reveals that there is policy support at Scotland, UK 

and EU levels for the principles underpinning procurement reform. 

33. Evidence suggests, however, that despite reported progress as noted in available data 

sources on aspects of the reform agenda, there is need for continued action, and that this requires 

a balanced approach to encouraging and enforcing further reform.  The report on the review of 

evidence has been published
11

 by the Scottish Government. 

POLICY OBJECTIVES 

34. The Scottish Model of Procurement puts procurement at the heart of Scotland‘s economic 

recovery and sees procurement as an integral part of policy development and service delivery.  

Focussing on outcomes as opposed to outputs, it uses the power of public spending to deliver 

additional public value over and above the traditional savings and quality improvements that 

better purchasing can deliver. 

35. Whilst the Model is Government-led, it is owned by all of the Scottish public sector and 

strategic relationships with key business and third sector organisations have been developed. 

36. As stated earlier, the Scottish Government‘s vision is that the Bill should be effective in 

promoting sustainable procurement and good practice in procurement without creating 

unnecessary risks or burdens on contracting authorities and suppliers. The Bill will focus on a 

small number of general duties on contracting authorities regarding their procurement activities 

and some specific measures aimed at promoting good practice. These measures should help 

encourage local action within organisations with the aim of building procurement capability and 

capacity and maximising public procurement‘s contributions to wider socio-economic and 

environmental policy objectives. 

                                                 
11 http://www.scotland.gov.uk/Resource/0043/00430602.pdf 
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37. The Bill is intended to build on the work achieved so far in the reform of public 

procurement in Scotland.  The refreshed strategy for public procurement places emphasis on 

accelerating the pace of change and the delivery of benefits, and embedding initiatives into 

―business as usual‖.  At its heart is the concept of value for money in procurement being an 

informed balance between cost, quality and sustainability.  The refreshed strategy focuses on 

four key priorities: 

 Maximising efficiency and collaboration 

 Delivering and demonstrating real cash savings across the public sector 

 Improving access to public sector contracts, particularly for SMEs 

 Embedding sustainable procurement at the heart of the reform agenda. 

38. The Bill is an important strand of the work underpinning these four priorities and forms 

part of the continuum to achieve the Scottish Government purpose of creating a more successful 

country, with opportunities for all of Scotland to flourish, through increasing sustainable 

economic growth. 

THE ALTERNATIVES TO LEGISLATION 

39. As stated in paragraph 37 above, the Bill has to be viewed as part of the procurement 

reform agenda, and not in isolation. Reviews and audits of public procurement in the last ten 

years in Scotland and the UK have underscored the need for reform of procurement in terms of 

capability and capacity development within the profession and in relation to procurement 

processes, procedures and systems
12

.  The Scottish Government has responded to the findings 

from reviews and as a result developed a programme of procurement reform. 

40. Changes that have occurred in Scotland since these reviews include, in particular, the 

creation of Centres of Expertise, the Scottish Procurement Policy Handbook, a single public 

sector electronic portal, a Single Point of Enquiry and the development of the pre-qualification 

questionnaire, in addition to the introduction of Procurement Capability Assessments (conducted 

annually across the public sector and designed to assess the developing capability of 

organisations to help with their continuous improvement)
13

. These areas of work are still 

considerably new in their development and are under continuous improvement. 

41. As part of continuing work to build momentum of the procurement reform process, 

evidence would suggest the need for a mixed approach to encouraging and enforcing continual 

engagement with procurement reform.  Progress has been made regarding systems and processes 

within procurement in Scotland. However, there is still room for continued improvement in 

terms of capability, capacity, cultural and behavioural change
14

.   

42. The EU directives allow for a good degree of discretion at member state level for 

managing below threshold level contracts and in practice, the UK and Scotland tend to support a 

guidance led and informal approach to interpretation of the directives for below threshold levels.  

                                                 
12

 http://www.scotland.gov.uk/Resource/0043/00430602.pdf 
13

 Ch 3 http://www.scotland.gov.uk/Resource/0043/00430602.pdf 
14 http://www.scotland.gov.uk/Resource/0043/00430602.pdf 
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However, as evidence suggests and as a result of feedback from stakeholders in Scotland, there is 

a need for a balanced approach to encouraging and enforcing and achieving continual 

development in procurement.  Creating primary legislation for general duties that reflect the EU 

directives‘ procurement principles and promote the facilitating of access to SMEs and third 

sector bodies to public sector contracts, encourage innovation in procurement, encourage 

sustainable procurement and promote the principle of transparency should convey the message 

that not only is procurement concerned with the transparent use of public resources and open 

competition at all levels of spend but also, that procurement plays a central role in the 

achievement of wider governmental objectives.  

43. Legislative action needs to be both business-friendly while also addressing social and 

environmental needs and aspirations.  In determining the areas to focus on, consideration has 

been given to where evidence suggests, despite reported progress on the key aspects of the 

reform agenda, there is a need for further action.  This includes feedback from businesses, who 

have for some time been stating that Scotland needs to do more to improve procurement 

processes and drive both good practice and standardisation and simplification.  It is recognised, 

however, and that there is a need for a mixed approach to encouraging and enforcing continued 

engagement with procurement reform. 

44. This will ensure that the legislation is proportionate and targeted only at issues where 

further action is required to accelerate improvement in the way public procurement in Scotland is 

conducted. This concurs with the public consultation and wider stakeholder engagement 

whereby stakeholders agree that legislation is needed, but that it has to be balanced with 

continued non-legislative action. 

THE BILL PART BY PART 

45. The Bill is in five parts: 

 Part 1: Key concepts and application  

 Part 2: General duties and procurement strategies 

 Part 3: Specific duties 

 Part 4: Remedies  

 Part 5: General. 

46. One of the key overarching policy objectives of the Bill is to maintain consistency with 

existing procurement legislation where there is commonality between both pieces of legislation. 

As an example, the Public Contracts (Scotland) Regulations 2012 define, for the purposes of 

those Regulations, a ―contracting authority‖. The Scottish Government sees no benefit, but 

potentially the creation of confusion and lack of certainty, if the Bill was to take anything other 

than an identical interpretation of a contracting authority and so the Bill is drafted in a manner 

which ensures that the meaning of a contracting authority is the same irrespective of whether 

reference to the term is being made under the Bill or under the Regulations.  
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PART 1: KEY CONCEPTS AND APPLICATION 

Policy objective 

47. The policy intention is that the measures in the Bill will apply to contracting authorities 

who propose to enter into contracts or framework agreements of a kind that are subject to the 

Regulations. The Regulations do not apply to every contract that a contracting authority awards 

and exempt certain types of contracts from their scope
15

. The Bill will do likewise, and thus 

contains a provision to exclude those types of contracts that are excluded from the Regulations. 

In addition, the Bill will provide Ministers with a power to modify the types of contracts which 

are, or are not, excluded contracts from the Bill. Examples of the types of contracts that 

Ministers may consider exempting from the scope of the Bill will be contracts in pursuit of a 

shared service and contracts which are in support of a commercial offering by a contracting 

authority.  

48. Financial thresholds will be set, above which contracts will be considered to be 

―regulated‖ and subject to the measures set out in the Bill. The threshold will be set at a level 

which is below the level applicable for the Regulations and, therefore, the Bill will apply to 

contracts of a lower value than those that are covered by the Regulations. As explained in 

paragraph 8 above, certain provisions within the Bill may apply to a contract which is also a 

regulated contract under the 2012 Regulations
16

. 

Key information 

49. As mentioned in paragraph 46 above, the Scottish Government wishes to maintain as 

much consistency as possible between the Bill and the Regulations. This includes the definition 

of the contracting authorities that are within the scope of the Bill and also the types of contracts 

that are within the scope of the Bill. 

Contracting authorities (section 1) 

50. The Bill should only apply to those contracting authorities that are already subject to 

procurement legislation in terms of their purchasing activities. The approach adopted in the Bill 

is to describe those bodies that fall within its scope by certain criteria: 

 The first criterion is a list consisting of the more commonly known contracting 

authorities. This list has been compiled based upon the list of bodies that are subject 

to the Regulations. There are three observations to be made regarding the list found 

at Schedule 1 to the Bill;  

o firstly, to create as much certainty and transparency as possible the list contains a 

greater level of detail in terms of the bodies subject to the Bill than found in the 

Regulations – in other words, the lists are not identical in terms of how they 

describe the bodies; 

o secondly, there may been some changes in relation to the bodies named in the 

Regulations (some bodies may have amalgamated, some may no longer exist and 

some may now have a new name) and therefore the bodies named in Schedule 1 

                                                 
15

 Regulation 6(2) of the Public Contracts (Scotland) Regulations 2012  
16

 Public Contracts (Scotland) Regulations 2012 
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of the Bill and the bodies named in the Regulations may not always be identical; 

and 

o thirdly, whilst the purpose of the list is to identify the major contracting 

authorities, the list is not exhaustive. However, a body that does not appear in the 

list may still be within the scope of the Bill if it is a contracting authority in terms 

of the second criterion. 

 The second criterion is that if the body does not appear on the list, it must be a 

contracting authority for the purpose of the Regulations, subject to the limitation that 

it is only such bodies which have functions not relating to reserved matters in terms 

of the Scotland Act 199817 and whose functions are exercisable in or as regards 

Scotland,  

 The second criterion will include bodies that are contracting authorities by virtue of 

regulation 3(1)(bb) of the Regulations (which applies a test to determine if a body 

that is not otherwise specifically listed meets the definition of a contract authority, 

and thus will be within the scope of the Regulations). Adopting this approach ensures 

that consistency is maintained between the bodies in scope of the Bill and of the 

Regulations. For example, neither universities nor Registered Social Landlords are 

specifically mentioned in the Regulations, yet they are subject to them as they meet 

the test set out in regulation 3(1)(bb). If, at any point in the future, there is a change 

that results in such bodies no longer meeting the criteria of regulation 3(1)(bb), they 

would fall out of scope of the Regulations and therefore also out of coverage by the 

Bill.   

Regulated procurements (section 2) 

51. The provisions within the Bill can be broadly split into two strands.  Firstly, there are 

provisions that relate to the conduct of the procurement process itself; secondly there are 

administrative provisions.  Regulated procurements explicitly covers the seeking of offers and 

the award of regulated contracts.   

Regulated contracts (section 3) 

52. As explained earlier in paragraph 5, contracts above a certain value are subject to the 

Regulations (£113,057 for contracts for goods and services procured by central government 

bodies, £173,934 for contracts for goods and services procured by sub-central bodies e.g. local 

authorities and £4,348,350 for construction-type contracts). Below these values, Scotland, and 

indeed the UK, is one of a very small minority of countries in the European Union that does not 

have procurement-specific legislation18. The Bill therefore presents an opportunity to bring lower 

value contracts within a legislative framework. The options available were to: 

i. align the Bill threshold to that applicable to the Regulations, 

ii. set a Bill threshold somewhere below the Regulations threshold, or 

iii. apply the Bill to all contracts irrespective of value. 

                                                 
17

 1998 c.46 
18 ―A very large majority of Member States regulate public procurement below the EU thresholds by law or regulation, at least in 

the Classical sector. Only in the UK and Ireland is guidance documentation the exclusive means of instructing contracting entities 

on their obligations and good practice in procurement below the EU thresholds.‖ – Organisation for Economic Cooperation and 

Development - SIGMA Paper 45 
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53. The first option was discounted as it would result in the Bill simply sitting on top of the 

Regulations, and the opportunity being lost for the Bill to apply to contracts that the Regulations 

did not. The third option was also discounted as it was recognised that there will be a de-minimis 

point below which the flexibility and relatively low costs of running a low-value procurement 

exercise could be lost by the need to comply with the provisions of the Bill. Option two was the 

preferred choice, but a decision had to be reached on the threshold below which contracts and 

procurement activities would not be covered by the Bill. 

54. The Procurement Journey19, online Scottish Government guidance intended to support all 

levels of procurement activities and to facilitate best practice and consistency across the public 

sector, uses the threshold of £50,000 as one of the criteria used to identify low-value contracts. 

As the policy intention is to keep procurement legislation and policy as joined up as possible, 

there was logic to using this figure as the threshold point for contracts for goods and services for 

all contracting authorities (deviating slightly from the approach in the Regulations where 

different levels of threshold apply depending on the status of the contracting authority, which can 

lead to confusion that the Scottish Government is keen to avoid introducing into the Bill).   

55. Another option that was considered was to link the Bill threshold to the Regulations 

thresholds (which are changed every two years to ensure consistency with changes made by the 

European Commission to the relevant EU Directive). Creating such a link would have to be on 

the basis of a percentage (e.g. 50% of the Regulations threshold), which would then be likely to 

result in the Bill threshold being an ―unrounded‖ and very precise figure. The Regulations 

threshold derives from Directive 2004/18/EC and at present the threshold value for central 

Government bodies for goods and services that applies across Europe is €130,000.  However, as 

shown previously in paragraph 5 above, when that figure is converted by the European 

Commission into a Sterling value it becomes £113,057 If the Bill threshold was linked to a 

percentage of the Regulations threshold value (using 50% as an example) the actual threshold 

value for the Bill would be £56,528.50, which it is believed would not be welcomed as it would 

be unnecessarily specific and likely to create confusion and may ultimately lack the clarity 

required. 

56. It was considered that setting the Bill threshold in the region of 50% of the Regulation 

threshold would strike the balance between being able to have an impact on contracts below the 

Regulations threshold but not too low as to have a disproportionate impact on low-value 

procurements. Therefore, it was concluded that a figure of £50,000 struck the correct balance.  

57. As mentioned in paragraph 5 above, the Regulations have a separate threshold for works 

(construction) contracts in recognition that these types of contracts are generally of much higher 

value than contracts for goods and services. The current threshold figure is £4,348,350, and in 

keeping a consistent approach, to establish a threshold for the Bill, it would be a value that offers 

clarity and in the region of 50% of the threshold under the Regulations. It was, therefore, 

concluded that the Bill threshold for works contracts should be £2,000,000. 

                                                 
19

 Procurement Journey decision matrix 
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PART 2: GENERAL DUTIES AND PROCUREMENT STRATEGIES 

Policy objective 

58. The policy intention is that the Bill shall place some general duties on contracting 

authorities in terms of their procurement activities to act without discrimination and in a 

transparent manner and in a way that is best designed to improve the economic, social and 

environmental well-being of the area in which the body operates. In addition, the Bill will also 

place some specific administrative duties on higher spending contracting authorities. 

 Key information 

Requirement on contracting authorities to treat potential contractors equally and without 

discrimination and to act in a transparent and proportionate manner (section 8) 

59. In all procurements where the contract could be of interest to bidders from another 

member State of the European Union, overarching Treaty principles of transparency, equal 

treatment, non-discrimination and proportionality apply. In practice the application of the 

principles is usually considered on the basis of whether the contract opportunity must be 

advertised and, if so, how extensive that advertising should be. 

60. These principles are designed to protect the integrity of the internal market of the 

European Union and it is for that reason that they only apply where there is a certain 

cross-border interest in the subject of the procurement. The existence of such an interest will 

largely be determined by the nature and value of the contract although currently, interpretation of 

this is left to individual contracting authorities in the absence of any clear ruling from either the 

European Commission or the Court of Justice of the European Union.  

61. The uncertainty makes for inconsistent practice which may raise questions as to whether 

a contracting authority has actually met its obligations and leads to a certain degree of complaint 

and disquiet from the suppliers as to whether contract opportunities have been promoted fairly. 

62. The Regulations place a specific obligation
20

 on contracting authorities to treat suppliers 

equally and without discrimination and to act in a transparent and proportionate manner. Whilst 

this provides clarity and certainty for those contracts which are within the scope of the 

Regulations, the interpretation is less certain for contracts below the Regulations threshold, 

which includes contracts covered by the Bill. It is therefore proposed that these principles should 

be reflected in domestic legislation, creating a greater degree of certainty of application thereby 

leading to increased clarity and consistency of practice. It is the policy intention that the 

application of these should be applied as general duties applicable to contracting authorities. The 

Bill will, therefore, impose duties upon contracting authorities to treat potential contractors 

equally and without discrimination and to act in a transparent and proportionate manner. 

                                                 
20

 Regulation 4(3) of the Public Contracts (Scotland) Regulations 2012 
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Requirement on contracting authorities to facilitate access to contracts by SMEs and third sector 

bodies including supported businesses (section 9) 

63. As the largest purchaser in the Scottish economy, it is vitally important that the public 

sector leads by example.  The Scottish Government has done much work to date to streamline 

the public sector‘s dealings with business and the third sector and adopt more efficient 

procurement practices to help ensure that size is not a barrier to accessing and competing 

effectively for public sector contracts. 

64. However, the Scottish Government‘s engagement with key stakeholders suggests that 

more needs to be done.  Placing a requirement on contracting authorities to facilitate access to 

public contract opportunities by SMEs and third sector bodies including supported businesses is 

intended to build on what has been achieved to date. 

Requirement on public sector bodies to encourage suppliers to propose novel or innovative 

goods, works and services (section 9) 

65. While the reform of public procurement in Scotland has increased awareness of 

procurement innovation, it is a commonly held perception that the value of innovation in 

procurement as an enabler of sustainable economic growth is yet to be fully utilised. 

66. This provision will ensure a proportionate and uniform approach across the public sector 

in Scotland.  And it will help encourage a mixed range of suppliers in order to help develop and 

stimulate a varied and competitive marketplace. 

Supported businesses (section 10) 

67. Under the Regulations, it is possible to restrict participation in a procurement exercise to 

only those bidders that are ―supported businesses‖; in summary a supported business is one 

where 50% or more of its employees have a disability.  By excluding all other potential bidders, 

this is a form of positive discrimination that stems from the Regulations. Although the 

consultation responses were not in favour of placing on a statutory footing the existing policy 

that every contracting authority should aim to have at least one contract with a supported 

business the Bill will ―draw-down‖ from the Regulations the ability to restrict competitions to 

supported businesses into the Bill to avoid any uncertainty on this point should contracting 

authorities be considering doing so. 

Procurement strategy (section 11) and annual report (section 14) 

68. Current procurement law only applies in the context of the requirements for the award of 

any given contract. There is no requirement for authorities to consider what they are procuring 

and when nor, save for the application of rules in any given case, how they should undertake 

procurement. 

69. Purchasing decisions, if taken in isolation, can appear to be rather ad-hoc and reactive 

only to need whereas on a considered approach strategies in relation to procurement can have 

significant impact in relation to a range of different issues, including the economy and 

environment.  
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70. It is, for example, increasingly common for procurers to include community benefit 

requirements in contracts which generate training and apprenticeship opportunities which assist 

in local skills development and employment opportunities. Another area of public expenditure 

which demonstrates the potential of public procurement is sustainable food procurement, which 

the Scottish Government would expect to see covered in any procurement strategies.  Public 

expenditure on food has the potential to unlock benefits for community health, well-being and 

social justice through access to good nutrition including access to fresh and seasonal produce; 

and market, employment and training opportunities in this key sector where there are a high 

number of SMEs. Whilst taking into account such matters in any given procurement is a matter 

of best practice, it is considered appropriate to ensure that contracting authorities consider the 

wider social, economic and environmental aims of procurement on a more consistent basis, by 

producing a procurement strategy.   

71. The production of corporate procurement strategies currently varies significantly across 

all sectors.  There is no consistency in the content or depth of strategies that do exist, and details 

of current contracts and future opportunities are mostly absent.  In all cases current plans could 

certainly be improved. 

72. It is recognised that there is no one size fits all approach. Each corporate procurement 

strategy will be proportionate to the size and spend of the body. However, there are some 

fundamental principles which will apply in each case. By standardising the approach to these 

principles, this will support better information, increase transparency and visibility, provide a 

better basis for engagement and remove unnecessary inconsistencies. 

73. It is the policy intention therefore that specific contracting authorities will be required to 

prepare and publish a corporate procurement strategy and an annual report. The determining 

factor as to whether a contracting authority is required to produce a procurement strategy is 

whether it expects, before the start of the financial year, to have a ―significant procurement 

spend‖.  For the purposes of the Bill, it is proposed that a significant procurement spend is an 

annual spend of £5m or more. By setting this threshold the intention is to strike a balance 

between ensuring sufficient transparency and consistency of approach and consideration of wider 

benefits that can be achieved through procurement – and hence through publication of a strategy 

- with the need to avoid placing this obligation on contracting authorities that only procure 

occasionally or at lower values. Based upon data taken from 120 contracting authorities who 

provided details of their spend activity in financial year 2011-2012 to the Scottish Information 

Procurement Hub, 102 of these bodies had spend above this threshold. Whilst the hub does not 

hold data from every public body, it does include central Government, all 32 local authorities, 22 

bodies from the health sector, all universities and some colleges. Based upon this data, the 

Scottish Government believes that the £5m threshold has not been set too high with the 

consequence that it would exclude too many contracting authorities from the need to produce 

strategies and reports and that it will ensure sufficient transparency from all but the lower 

spending contracting authorities. There will be no requirement in the Bill that a contracting 

authority must prepare a strategy from scratch each year; it will be possible for authorities to 

review and amend their existing strategies for the purposes of this section of the Bill; likewise 

nothing will prevent authorities from updating their strategies throughout the financial year.  
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PART 3: SPECIFIC DUTIES 

Policy objective 

74. The intention of Part 3 is to place, on contracting authorities, specific duties with regard 

to their procurement activities that are designed to offer benefits to potential bidders with respect 

to greater consistency across the public sector, greater transparency and ensuring that processes 

are proportionate to the contracts in question. The intention is also that contracting authorities 

should seek to deliver a community benefit whenever a contract has a value of £4m or more. In 

addition, this section requires contracting authorities to exclude bidders from a competition in 

certain, specified circumstances.  

Key information 

Publication of notices on Public Contracts website (section 18) 

75. Public Contracts Scotland (PCS) was launched over four years ago at the request of 

businesses and as one of the recommendations from the McClelland Report21 to provide a one 

stop shop for Scottish contracting opportunities. 

76. Good progress has been made with PCS, which is supporting work to make public 

procurement more competitive, providing increased transparency and probity of procurement 

processes.  

77. Use of PCS has seen increased competition. As contracting authorities have increasingly 

adopted the service, SMEs and Scottish suppliers have increasingly benefitted from the 

implementation. The PCS website contains details of case studies of SMEs that have been 

successful in winning business through PCS22. 

78. However, despite the success to date of PCS and the high number of suppliers that have 

registered with the service, there are still large disparities in the use of PCS across contracting 

authorities.  For example, one contracting authority with a procurement spend of approximately 

£300m conducted over 2,400 contract opportunities within PCS, whereas another contracting 

authority which had a spend of approximately £323m only placed 104 contract notices during the 

same period. Greater engagement with PCS from those contracting authorities that are not using 

it as effectively as others would almost certainly result in a larger number of opportunities being 

conducted through the site, and in particular a greater number of lower value opportunities of 

interest to SMEs. 

79. Although the use of portals is seen as improving visibility and transparency of public 

sector contracts, there is a risk that unless co-ordinated, actions may result in a proliferation of 

portals being used to advertise opportunities.  That is why there is provision within the Bill 

requiring contracting authorities to advertise contracts and contract award notices through a 

single on-line portal.  This will benefit suppliers by offering them a one stop shop to identify 

public sector contract opportunities. The Bill will not preclude contracting authorities from 

                                                 
21

 http://www.scotland.gov.uk/Resource/Doc/96269/0023302.pdf 
22

 http://www.publiccontractsscotland.gov.uk/casestudies/casestudy_main.aspx 
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advertising elsewhere (for example, on their own website - indeed the functionality of PCS 

allows contracting authorities to maintain their own Buyer Profile within their website, without 

the need to ―double key‖ information), but this will be in addition to advertising on the single 

on-line portal. 

Community benefit requirements (section 19) 

80. Increasingly, the public sector‘s direct contribution to the economy through better use of 

procurement in order to promote jobs and growth is a key action which will help drive 

sustainable economic growth and develop a more resilient and adaptable economy. 

81. Policy and guidance on training and employment opportunities in public procurement has 

been in place since February 2008
23

. This has evolved to recognise that community benefits 

clauses in contracts can be used to achieve small business and social enterprise development and 

community engagement. Details on reports and guidance relating to community benefits are 

published on the Scottish Government‘s website24.  

82. Under the Regulations, contracting authorities may stipulate conditions relating to the 

performance of a public contract provided the conditions are compatible with EU law and are 

clearly indicated in the contract notice or contract documents. The Regulations make clear that 

the conditions may, in particular, concern social and environmental considerations.
25

 

83. The Regulations do not, however, require such conditions to be used or even considered 

in the context of any particular procurement; that being a matter for the discretion of the 

contracting authority. 

84. The Bill will be used to drive a more transparent and consistent approach to community 

benefits.  The policy intention is that for significant contracts (which the Bill will define as 

contracts over a value of £4 million) there should be a requirement placed upon a contracting 

authority to consider, before a competition has commenced, whether to impose a community 

benefit requirement as part of that contract. Further, the contracting authority should then state 

the requirement it intends to include in the contract in the contract notice or, as the case may be, 

state in the notice the reasons for not including any requirement.   

85. A number of contracting authorities already record targets and achievements relating to 

this policy including contracts relating to the Glasgow 2014 Commonwealth Games, Southern 

General Hospital in Glasgow, the Queensferry Crossing and Scottish Futures Trust HubCo 

projects.  However, the Bill will deliver a consistent approach to community benefits through: 

 The general duties in Part 2; 

 Provisions relating to procurement strategies and annual reports; 

 Provision for contracts above £4 million to include a community benefit clause in the 

contract notice or to provide reasons why the contract is not considered suitable for 

                                                 
23

 http://www.scotland.gov.uk/Resource/Doc/212427/0056513.pdf 
24

 http://www.scotland.gov.uk/Topics/Government/Procurement/policy/corporate-responsibility/CSR/SSPAP/ComBen 
25

 Regulation 39 of the Public Contracts (Scotland) Regulations 2012 
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the inclusion of community benefit clauses (for example, the contract is of very short 

duration or perhaps a spot purchase of goods); and   

 Provision for contracting authorities to publish details of the community benefits 

agreed in the contract award notice. 

Exclusion of bidders (sections 22 – 23) 

86. High quality public procurement is not only dependent on good practice by contracting 

authorities and their purchasers, but suppliers to the public sector also need to play their part by 

delivering high quality, cost effective goods, services and works and by maintaining the highest 

possible business ethics and standards, particularly in relation to their workforce. The public, in 

general, businesses and the third sector rightly expect that only reputable persons/organisations 

should be awarded public sector contracts. Recent events, such as the practice of blacklisting and 

the inappropriate use of zero hours contracts, have highlighted a number of instances where the 

activities of employers could be viewed as falling below the standards that the public would 

expect of a company performing a public contract. 

87. European Procurement Directive 2004/18/EC
26

, transposed into national law in the 2012 

Regulations, sets out the criteria relating to the behaviours and characteristics that a contracting 

authority can legitimately consider in determining the suitability of a supplier to be invited to bid 

for a public contract. The criteria can be summarised as falling into two distinct types. The first 

is a list of specific offences, the existence of any one of which requires a contracting authority to 

exclude the supplier (although there is an exception to this if there are overriding requirements in 

the general interest which justify disregarding the prohibition). The second type is a list which 

could be summarised as covering matters relevant to the professional standing of the supplier 

(such as bankruptcy, a winding up order, a conviction relating to an offence in the conduct of the 

supplier‘s business or profession, failure to pay taxes and the commission of an ―act of grave 

misconduct‖ in the course of the supplier‘s business or profession). Exclusion from a 

competition on the basis of the second type is regarded as discretionary – in other words, for this 

type of matter the purchaser has discretion to exclude the supplier from the competition, but is 

under a legal obligation to act fairly and proportionately.  As a result, a decision of this type must 

always take into account any remedial action the supplier has taken and the seriousness of the 

matter in relation to the supplier‘s suitability to bid. The Regulations also permit a contracting 

authority to exclude a supplier from a competition on the basis of criteria and/or minimum 

standards that it sets in respect of the supplier‘s financial and economic standing as well as 

technical or professional capability. 

88. As a first step, the Bill will give Ministers the power to make regulations specifying the 

criteria against which a contracting authority may exclude a supplier from participating in a 

procurement process under the Bill. The intention will be to use this power to ―draw-down‖ the 

list of exclusions from the 2012 Regulations into the Bill thus ensuring consistency with the 

2012 Regulations and providing legal clarity on the matters which a contracting authority may 

take account of in considering excluding a supplier from bidding for a contract regulated by the 

Bill.  This will also allow the Scottish Ministers to define what is to be regarded as ―grave 

professional‖ misconduct.  For example, the regulations could be used to make it explicit that 

offences connected with blacklisting of workers must be regarded as constituting grave 

                                                 
26 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0114:0240:en:PDF 
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professional misconduct and that such offences would, until and unless the supplier is able to 

demonstrate that it has taken remedial action which is appropriate and proportionate to the scale 

and seriousness of the offence, result in the exclusion of that supplier from public tender lists. 

89. In addition to this, the Bill will also give Scottish Ministers the power to issue guidance 

that contracting authorities must have regard to when selecting suppliers to participate in a 

procurement process. The Bill will make clear one area which the guidance should address 

relates to a supplier‘s approach to workforce matters. A supplier‘s general approach to workforce 

matters can in certain circumstances be very important in terms of its capability and quality of 

service in delivering or performing a contract. Without a well-managed and well-motivated 

workforce, a supplier may be less likely to be capable of delivering the required quality of 

service.  Common practice at present is to ask for CVs of key staff, but not to ask about the 

motivation or strength of engagement of staff.  Furthermore, the quality of delivery may be 

reduced if the supplier has a poorly motivated workforce, which can be an issue relevant to 

technical quality at the contract award stage of a procurement. The types of workforce issues that 

could determine whether a supplier has a well-motivated and engaged staff may include those 

identified in paragraph 86 above, and the guidance provided under the Bill may assist contracting 

authorities in taking these types of issues into account in a procurement process. 

90. This approach of taking a power to issue guidance will allow Ministers to address current 

known workforce related issues, for example inappropriate use of zero hours contract, whilst 

retaining the flexibility to respond quickly to future issues, including, but not limited to, any that 

may arise as part of the work to implement the forthcoming EU Procurement Directive into Scots 

law.  

91. As contracting authorities are required to have regard to any guidance that Ministers 

issue, if a body decides not to follow the guidance and is challenged, it will have to show good 

reason for not following the guidance. However, it is believed that contracting authorities are 

likely to welcome such guidance and disregarding it will not become an issue. 

Pre-qualification questionnaires (section 24) 

92. The Regulations sets out high level rules which apply to certain higher value procurement 

procedures, including rules which apply to pre-qualification procedures when only a limited 

number of participants are to be invited to tender. 

93. Pre-qualification is a commonly used part of procurement procedures.  Done properly, it 

can help reduce costs to all concerned by limiting the competition to a small number of those 

companies which are most likely to win the contract.  .  In practice the selection of tenderers by 

contracting authorities is usually carried out by the use of pre-qualification questionnaires 

(―PQQs‖).  Typically at PQQ stage a company wishing to bid for a contract is required to submit 

various pieces of information and documents which, in theory, allow the contracting authority to 

assess its suitability to bid. A form of PQQ can also be required in an ―open‖ competition where 

the purchaser wishes to assess suitability at the same time as it considers the company‘s bid.   

94. The current way of using pre-qualification questionnaires by individual contracting 

authorities has led to the following serious issues being raised by suppliers: 
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 The same or very similar questions being asked of participants in different formats 

 Participants asked to supply the same information multiple times 

 Lack of consistency in the questions asked 

 Pre-qualification requirements which are disproportionate to the contract in question. 

95. The current process is, therefore, widely regarded as inefficient, overly bureaucratic and 

expensive for bidders; and has the potential to exclude capable organisations. 

96. Significant steps have already been taken in Scotland. For example the Supplier 

Engagement Working Group has brought procurement, business and third sector communities 

together to develop a standardised suite of questions and associated guidance for use by the 

Scottish public sector but, as has been highlighted in a number of independent reports, more 

needs to be done. 

97. The Bill will enable Ministers to issue guidance to purchasers about the selection of 

bidders and the use of questionnaires in that process. The use, for example, of a standard 

questionnaire, should result in greater consistency of information being requested by individual 

purchasers and in the responses provided by the supplier. This should lead to a substantial 

reduction in the time and effort required to respond to PQQs and should reduce bureaucracy and 

costs to both businesses and purchasers alike. The guidance may also address issues of 

proportionality in the selection process, for example, stating that a purchaser must not set a limit 

on a supplier‘s annual turnover as part of the selection process which exceeds two times the 

value of the contract unless it was justified by the nature of a particular contract. Doing so would 

not only ensure a proportionate approach to selection but would also assist smaller suppliers, 

who may otherwise be excluded from the competition if a turnover level was set higher, or 

without regard to the contract in question. 

Technical specifications (section 25) 

98. The Regulations makes provision in relation to technical specifications in relation to 

works, materials, goods or services to be procured.  They require that where a contracting 

authority wishes to lay down a technical specification it must do so in the relevant contract 

documents.  These documents, and therefore the specification, will be disclosed to potential 

contractors at the invitation to tender stage. The Regulations oblige bodies to ensure that any 

technical specifications afford equal access to bidders and do not have the effect of creating 

unjustified obstacles to the procurement being opened to competition. 

99. The Bill provides Ministers with a power to make provision on the use, by contracting 

authorities, of technical specifications in contracts that are not covered by the Regulations. The 

effect of this will be to prevent reference in a contract document to specific products or makes of 

product which has the effect of restricting either the goods and services that can be offer or the 

suppliers who can meet the requirement.   

Prohibiting contracting authorities from charging for documents etc. (section 26) 

100. Businesses and business representatives have highlighted instances where contracting 

authorities have required a participant to pay a fee to receive tender documents.  This is despite 
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guidance to the effect that this is poor practice and could act as a barrier to doing business with 

the public sector, and disproportionately affect smaller firms and third sector bodies. 

101. The practice has its origins in the days when preparing and issuing paper tenders could be 

costly for the contracting authority concerned and it was intended to discourage frivolous 

requests for the documents. 

102. As electronic despatch is now the norm, the costs of issuing the documents are 

insignificant in most cases. The Scottish Government believes the time is right to prevent 

instances of charging for tender documents altogether. Therefore, this provision will prohibit 

charges being levied by contracting authorities for the issue of tender documents. 

Provision of debrief information (sections 27 – 29) 

103. The provision of debrief information is an important part of procurement activity because 

it helps participants understand the relative strengths and weaknesses in their bids and provides a 

focus for developing their business. It can also provide an opportunity for participants to suggest 

improvements to the procurement processes. 

104. The Regulations specify the requirements applicable to procurement exercises within 

their scope and detail is provided in a Scottish Procurement Policy Note27.  In addition, there are 

several situations in which contracting authorities must notify participants but do not have to 

provide information on why the participant was unsuccessful. 

105. The Suppliers‘ Charter28, a joint statement between public sector procurement 

organisations and Scottish businesses outlining how they will work together to facilitate access 

to public sector procurement opportunities, commits contracting authorities to offering 

―meaningful feedback to suppliers on the evaluation of their proposal at the end of the tendering 

process‖, whilst the Procurement Journey29 also contains information and guidance for buyers 

and the Supplier Journey30 contains information and guidance for suppliers. Despite these tools 

and supporting guidance feedback from stakeholders suggests that debriefs are not offered as a 

matter of course in circumstances where the Regulations do not apply, for example where the 

value of the contract is below the Regulations threshold. 

106. This provision will require contracting authorities to notify all suppliers of the outcome of 

a competition and will entitle the supplier to ask for a summary of the reasons why its bid was 

unsuccessful.  Feedback from suppliers has resulted in the inclusion of a provision for successful 

suppliers to ask for feedback. Traditionally, feedback has been associated with unsuccessful 

bidders, but successful bidders can also benefit from receiving feedback on their bids and gain a 

clear understanding of what they do well and possible areas for development of their business 

that will improve their performance and improve their market understanding.  

                                                 
27

 http://www.scotland.gov.uk/Resource/0039/00391642.pdf 
28

 http://www.scotland.gov.uk./Topics/Government/Procurement/Selling/supplierscharter 
29

 http://www.scotland.gov.uk/Topics/Government/Procurement/buyer-information/spdlowlevel 
30 http://www.scotland.gov.uk/Topics/Government/Procurement/Selling/SupplierJourney 
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Contracts register (section 30) 

107. Introducing a requirement for contracting authorities to publish a contract register will 

help ensure greater transparency of procurement outcomes and augment other proposals such as 

publication of corporate procurement strategies and production of contract registers. Greater 

transparency will help underpin greater efficiency in procurement processes and outcomes, may 

assist contracting authorities in identifying collaborative opportunities and assist business in 

assessing current spend areas and potential future contract opportunities. 

Procurement of recyclable and reusable materials (section 31) 

108. The Bill provides an opportunity to stimulate demand for certain products that can be, 

are, (or are designed to be) repaired, reused, refurbished, remanufactured or recycled.  

109. This is not simply about tapping into existing markets; it is about creating demand for 

new, resource efficient types of products that will incentivise firms to offer new types of 

products and services by driving innovation and collaboration.  

110. By creating this demand, procurement can help accelerate shifts already occurring in 

manufacturing and business models, thus helping Scottish companies, and the Scottish economy, 

gain an early advantage in the shifting global market. 

111. To help Scotland realise the potential economic and environmental benefits of these 

procurement driven market investments, the Bill will add section 82A to the Climate Change 

(Scotland) Act 2009
31

, complementing existing section 82 which states that the Scottish 

Ministers may, by regulations, require that things procured or constructed comprise of or include 

or contain a certain proportion of recyclate. The Bill will create a power to make regulations to 

introduce similar requirements in relation to remanufactured or reused goods or goods intended 

for repair, reuse, refurbishment or remanufacture. 

112.  The power could be used, for example, in relation to refurbished IT products including 

PCs, servers, network products, storage, etc. to realise the value of products at the end of leasing 

agreements. The residual value of devices is an important part of business, helping companies 

keep costs down and stay competitive with their leasing contracts. The most effective way to 

maximise value is to see products re-sold in the marketplace, so it is in companies‘ interests to 

refurbish as much as possible. 

113. Exercising and implementing such a power will require careful planning and will need to 

be done in coordination with a series of market analysis projects to understand the viability of 

creating market demand, as well as the viability of investment at a scale sufficient to furnish the 

public sector‘s needs. It is also intended to put in place other actions to support these market 

opportunities through the market development programme in Zero Waste Scotland, and/or 

through Scottish Enterprise.     

114. The expectation is that contracting authorities will procure these types of goods through 

service type agreements, thus ensuring that companies retain ownership of the goods, and 

                                                 
31 http://www.legislation.gov.uk/asp/2009/12/pdfs/asp_20090012_en.pdf 
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thereby retain an additional incentive to design things for remanufacture, refurbishment or for 

recycling. It is thought there are existing routes to promoting this service based approach to 

procurement.  

PART 4: REMEDIES 

Policy objective 

115. This Part provides a supplier with a right of recourse to the courts where it believes it has 

suffered or risks suffering loss or damage as a consequence of an action or non-action or a 

decision by a contracting authority as part of a regulated procurement. Whilst the right for a 

supplier to raise an action in the courts has long been a part of public procurement legislation, 

the remedies available to a supplier changed significantly with the introduction of a new 

European Directive
32

.  The new remedies regime has been in force in Scotland under the 

Regulations since 20 December 2009
33

.  

116. The remedies in the Bill will not be available under regulated procurements where the 

contract is within the scope of the 2012 Regulations. There will not be any cross-over between 

the regimes; where the Regulations apply to a procurement the remedies under those Regulations 

will apply and will not be displaced by the Bill. Whilst the Bill will provide suppliers with 

similar rights as those found in the Regulations, they will not be identical; the Bill will not 

provide for all the remedies that are available in the Regulations. Some of what may be 

considered to be the more significant remedies in the Regulations, such as an ineffectiveness 

order (which cancels of all future obligations under the contract), will not be available in the Bill. 

This is in recognition that, in general, any challenge brought under the Bill will be for a lower 

value contract.  

Key information 

117. Although the policy intention is for the Bill to be consistent with the 2012 Regulations 

where there are common issues, the remedies available to suppliers is one area where the 

Scottish Government is deliberately taking a different approach. 

118. European Directive 2007/66/EC set out a new regime in terms of the remedies that were 

available under EU Procurement Directive 2004/18/EC. Both of these Directives have been 

transposed by the 2012 Regulations.  

119. Under the existing remedies rules, a contracting authority is required to notify all 

suppliers of its contract award decision and then ―standstill‖ (i.e. not enter into contract with the 

winner) for a period of at least 10 days. Only if, at the end of that standstill period, there has been 

no legal challenge to the award decision, can the contract be entered into. If there has been a 

legal challenge, this creates a period of ―automatic suspension‖ and the contract cannot be 

entered into unless the proceedings are determined, discontinued or disposed of or the court, by 

interim order, brings to an end the prohibition.  

                                                 
32

 Directive 2007/66/EC 
33

 S.S.I. 2009/428 
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120. In addition to the ―standstill period‖, court proceedings can be brought by any supplier 

who sought, seeks or would have wished to be awarded the contract and who suffers or risks 

suffering loss or damage as a result of a breach of the procurement rules. The court has a number 

of powers under the Regulations if it finds in favour of the challenger. Prior to contract or 

framework agreement award, if the court is satisfied that there has been a breach of the 

procurement rules, it may set aside a decision or action taken by the contracting authority (this 

might be, for example, the decision to award a contract to a particular supplier) or order the 

contracting authority to amend any document; and/or award damages to the challenger. After 

contract or framework agreement award, the court may, depending on the nature of the breach, 

make an ineffectiveness order (which renders unenforceable all rights and obligations directly 

arising from the contract in respect of the period commencing on the date of the order), order the 

contracting authority to pay a financial penalty, make an order shortening the duration of the 

contract or framework agreement, make any other order that it considers appropriate to address 

the consequences of ineffectiveness or shortening the duration of the contract and award 

damages to the challenger. 

121. The consequences of remedies available under the 2012 Regulations can, therefore, be 

significant for a contracting authority; not only financially but also in the issues that arise if a 

legal challenge is mounted during the ―standstill period‖ or a court rules that a contract has to be 

terminated early or with immediate effect. 

122. This remedies regime will continue to apply to procurements regulated under the 2012 

Regulations.  However, for lower value contracts within the scope of the Bill but not the 2012 

Regulations, the provisions of Part 4 will apply. 

123. Whilst recognising that it is right that suppliers should have some sort of remedy 

available to them if they suffer a loss as a result of the action (or non-action) or decision of a 

contracting authority, and that this should be set out in the Bill (just as it is in the Regulations) it 

is also recognised that this right is not appropriate for, and should not therefore be available for, 

breach of every provision in the Bill. It is further recognise that given the quite significant 

powers that are available to the courts under the Regulations, it would be disproportionate for the 

Bill to provide suppliers with remedies identical to those in the Regulations for what will be 

lower value contracts under the Bill. 

124. Therefore, a right of action under the Bill should only be available to a supplier who 

sought, seeks or wishes to be the supplier awarded the contract (in other words had an interest in 

winning the contract), where the contracting authority has failed to comply with certain, 

specified duties under the Bill and the consequence of which is that the supplier suffers, or risks 

suffering, loss or damage. The provisions in the Bill where a supplier may suffer loss or damage 

are the general duties (section 8), publication of contract notices and award notices (section 18) 

the selection and exclusion of suppliers to be invited to submit a bid (sections 22-24), technical 

specifications (section 25), charging for participation (section 26), and failure to provide a 

de-brief (sections 27-28). 

125. The options available to a court will be that it may, by interim order, suspend either the 

procedure leading to the award of the regulated contract or the implementation of any decision or 

action taken by a contracting authority in relation to that procedure. The court will be required to 
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decide whether the negative consequences of such an order are likely to outweigh the benefits. If 

it grants an order it may set aside the decision or action, or require the contracting authority to 

amend any document and award damages. Damages will be the only remedy available to the 

court if the contract has been entered into. Unlike the 2012 Regulations, there will be no 

standstill period or automatic suspension and the court will not have the power to issue an 

ineffectiveness order. 

PART 5: GENERAL 

126. This Part contains information on interpretation and on subordinate legislation.  This Part 

also provides for the commencement of the Bill. 

EVALUATION AND MONITORING 

127. Contracting authorities are responsible for ensuring that their procurement activity 

complies with the relevant legislation and that the decisions they take in the context of their 

procurement activity are in accordance with the legislation. 

128. The Scottish Government will monitor how the new legislation is working through 

regular dialogue with wider public sector bodies, business and the third sector.  

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 

COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

129. An Equality Impact Assessment (EQIA) has been undertaken and no significant issues 

have been raised. It is important to recognise that there is a difference between the EQIA for the 

Bill‘s proposals and the equalities requirements in relation to what is being procured.   

130. The EQIA did not identify any group that would be adversely affected by new legislation 

on public procurement.   

131. Public procurement policy and legislation is fundamentally non-discriminatory and 

requires contracting authorities to treat all bidders equally and without discrimination. That said, 

as recognised at paragraph 67 above, the Bill will allow contracting authorities to restrict 

particpation in a procurement exercise to only those bidders who meet the definition of a 

supported business (i.e. 50% of its employees are disabled persons). 

Human rights 

132. The Bill has been considered proportionately against a human rights impact assessment.  

The impact assessment confirmed that the Bill does not give rise to any issues under the 

European Convention on Human Rights.  In fact, it is arguable that the Bill goes further in 

enhancing the three relevant human rights as follows: 

 In relation to the freedom of assembly and association, where a person has a right to 

assemble with other people in a peaceful way and also has the right to associate with 
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other people, which includes the right to form a trade union, guidance will be 

produced under the Bill relating to workforce-related matters. This should ensure that 

contractors that are awarded public contracts maintain high standards of business 

ethics and professional conduct e.g. employees are not blacklisted due to their 

involvement in trade union activity.  

 In relation to the prohibition of discrimination, where a person is entitled not to be 

treated differently because of their sex, race, colour, language, religion, politics, 

opinions, nationality, social status, association with minorities, property, birth or 

other status, the Bill includes a: 

o General duty to treat potential contractors equally and without discrimination 

and to act in a transparent and proportionate manner.  This lowers the threshold 

at which EU Treaty Principles are applied through regulated procedures and 

will help to exclude discrimination at a lower threshold. 

o Provision on guidance on the use of prequalification questionnaires, which 

support adherence to equality, diversity and data protection legislation. 

o Requirement for contracting authorities to consider whether to impose 

community benefits requirements for major contracts, which can help promote 

equality as they provide a means of targeting under-represented groups. 

o General duty on contracting authorities to facilitate involvement in 

procurement competitions on SMEs, third sector bodies (including supported 

businesses).   

 In relation to the right to work where everyone has the right to work, to free choices 

of employment, to just and favourable conditions of work and protection against 

unemployment, the Bill includes a requirement for contracting authorities to consider 

whether to require the contractor to deliver community benefits as part of a major 

contracts.  This can help promote equality, as community benefits provide a means of 

targeting under-represented groups, and offer modern apprenticeships and 

employment opportunities. 

Island communities 

133. The Bill will have no differential impact on island communities.  The provisions of the 

Bill will apply to all local authorities and therefore to all communities across Scotland, including 

island communities. 

Local government 

134. The Bill will directly impact on local authorities. The local government sector accounts 

for around half of all procurement expenditure.  The Scottish Government has engaged with 

COSLA and Scotland Excel throughout the development of the Bill. In fact, local government 

have been represented in the broader procurement reform agenda, since its establishment in 

2006. 

135. No net impact on costs is anticipated.  The Bill provides a statutory basis for what is 

already a routine and on-going cost for local authorities and other contracting authorities who are 
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involved in procuring goods, services or works.  The duties relating to the conduct of specific 

procurement processes are firmly focused on enshrining good practice into legislation to remove 

inconsistencies and duplication, and conversely ensure greater standardisation and consistency of 

approach, where appropriate, across the public sector in Scotland.  It is, therefore, expected that 

any costs will be nominal and will be absorbed into existing work practices. 

Sustainable development and environmental issues 

136. The Bill will have no negative impact on sustainable development.  On the whole, the 

provisions are expected to have a positive effect through the Bill‘s focus on helping ensure that 

contracting authorities extract maximum value from public sector procurement spend, be that 

economic, social or environmental. 

137. It is considered that the Bill is likely to have minimal effect in relation to the environment 

and, as such, is exempt for the purposes of section 7 of the Environmental Assessment (Scotland) 

Act 2005 Act. A pre-screening report has been completed. This confirmed that the Bill will have 

minimal or no impact on the environment and consequently that a full Strategic Environmental 

Assessment did not need to be undertaken. The pre-screening report will be published on the 

Scottish Government website within the SEA database under case number 00858
34

. 

 

 

                                                 
34  http://www.scotland.gov.uk/Topics/Environment/environmental-assessment/sea/SEAG 
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PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 

Rule 9.4A of the Parliament’s Standing Orders, in relation to the Procurement Reform (Scotland) 

Bill.  It describes the purpose of each of the subordinate legislation provisions in the Bill and 

outlines the reasons for seeking the proposed powers.  This memorandum should be read in 

conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 

2. The contents of this memorandum are entirely the responsibility of the Scottish Government 

and have not been endorsed by the Scottish Parliament. 

OUTLINE BILL PROVISIONS 

3. The Scottish Government and wider Scottish public sector have been working towards 

improved procurement for a number of years.  The Procurement Reform (Scotland) Bill (herein 

referred to as the Bill) is intended to build on the work achieved so far.  It aims to establish a 

national legislative framework for public procurement that supports Scotland’s economic growth 

by delivering social and environmental benefits, supporting innovation and promoting public 

procurement processes and systems which are transparent, streamlined, standardised, 

proportionate, fair and business friendly. 

4. The Scottish Government’s strategic vision is that the Bill should be effective in promoting 

sustainable procurement and good practice in procurement without creating unnecessary risks or 

burdens on contracting authorities and suppliers.  The Bill will focus on placing a small number 

of general duties on contracting authorities regarding their procurement activities and some 

specific measures aimed at promoting good, transparent and consistent practice.  These measures 

should help encourage local level action within organisations with the aim of building 

procurement capability/capacity and maximising public procurement’s contributions to wider 

socio-economic and environmental policy objectives. The Bill will also place some 

administrative requirements on larger spending contracting authorities to publish annual 

procurement strategies and reports, which will aid visibility of the purchasing activities of these 

bodies and how they will meet the provisions of the Bill.  The Bill is in 5 parts: 
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 Part 1: Key concepts and application of the Bill 

 Part 2: General duties and procurement strategies 

 Part 3: Specific duties 

 Part 4: Remedies 

 Part 5: General  

 

RATIONALE FOR SUBORDINATE LEGISLATION 

5. The Bill contains a number of provisions which delegate powers to Scottish Ministers.  In 

deciding whether legislative provisions should be specified on the face of the Bill or through 

subordinate legislation, the Scottish Government has had regard to the need to: 

 Strike the right balance between the importance of the issue and providing flexibility to 

respond to changing circumstances with the benefit of experience, without the need for 

primary legislation; 

 

 Anticipate the unexpected, which might otherwise frustrate the purpose of the provision 

in primary legislation approved by the Parliament; 

 

 Make proper use of valuable parliamentary time; 

 

 Allow detailed administrative arrangements to be kept up to date with the basic structures 

and principles set out in the primary legislation; and 

 

 Consider the frequency of amendment. 

 

6. In deciding which form of parliamentary procedure is appropriate, a balance must be struck 

between the different levels of scrutiny involved in the negative and affirmative resolution 

procedures.  In the Bill the balance reflects the view of the Scottish Government on the 

importance of the matter delegated by Parliament.   

GENERAL SUBORDINATE LEGISLATION PROVISION 

7. Section 38 (Subordinate legislation) provides that certain specified powers to make orders or 

regulations are subject to the affirmative procedure, and any other orders (other than 

commencement orders) or regulations made under the Bill are subject to the negative procedure.   

8. The delegated powers relating to the Bill are listed below.  These detail what the power does, 

why the power was taken and why the selected parliamentary procedure has been considered 

appropriate. 

Delegated powers 

Section 1 - Contracting authorities. 

Power conferred on: The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative procedure 
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Provision 

 

9. Section 1(2) confers a power on Scottish Ministers to modify the meaning of “contracting 

authority” for the purposes of this Bill.  An order may be used also to add a person to the list, or 

to modify or remove existing entries in the schedule. 

Reason for taking power 

 

10. One of the policy intentions of the Bill is to apply the measures in the Bill to a single set of 

bodies being only those covered by the EU Directive and corresponding Scottish Regulations 

and whose functions do not relate to reserved matters within the meaning of the Scotland Act 

1998. 

11. The reason for taking this power is to provide sufficient flexibility to enable Ministers to 

adjust the definition of “contracting authority” to ensure continued consistency with EU 

procurement law, without having to resort to primary legislation. 

12. This power also enables Scottish Ministers to update the list of contracting authorities where 

necessary, as bodies or offices are abolished or newly created or their names are changed. 

Reason for choice of procedure 

 

13. Section 38(2) provides that an order under section 1(2) is subject to affirmative procedure.  

This will enable Parliament to consider and decide whether it is appropriate to amend the 

definition of a “contracting authority” and any amendments to the schedule in order to impose 

public procurement duties under the Bill on a new body or to remove such obligations from an 

existing body. 

Section 3 – Regulated contracts 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative procedure 

 

Provision 

 

14. Section 3 defines what is meant by a “regulated contract” and in doing so sets financial 

thresholds for “public contracts” and “public works contracts”.  Section 3(3) provides that the 

Scottish Ministers may, by order, amend the table in section 3(2) so as to substitute for the 

financial threshold figures specified there for the time being such other figures as they consider 

appropriate. 

Reason for taking power 

 

15. Over time inflation may reduce the real value of the threshold figures.  The reason for taking 

this power is to provide the Scottish Ministers with the flexibility to adjust the threshold figures 

to reflect changes in the value of money.  As these threshold figures are set at a level below the 
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higher financial values set out in the Public Contracts Regulations, it is not considered necessary 

to set a limitation on the power to adjust the figures set out in section 3(2).   

Reason for choice of procedure 

 

16. A significant modification of threshold could significantly affect which contracts are covered 

by the provisions within the Bill.  It is accordingly considered appropriate that any order made 

under these provisions should be subject to the greater level of parliamentary scrutiny that the 

affirmative procedure provides. 

Section 4 – Excluded contracts 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Regulations made by Scottish statutory instrument 

Parliamentary procedure: Affirmative procedure 

 

Provision 

 

17. Section 4 provides that Scottish Ministers may, by regulations, provide that contracts of a 

description specified in the regulations are excluded contracts for the purpose of section 3. 

Reason for taking power 

 

18. Procurement may be fully regulated, partially regulated or not regulated at all.  Fully 

regulated procurements are those which are subject to the application of all the rules laid down 

by the regulations that give effect in Scotland to European Directive 2004/18/EC.    The starting 

point for the Bill is the excluded contracts under the Regulations implementing that Directive, 

and subsection (2) provides a power to modify the kinds of contracts which are excluded 

contracts for the purposes of the Bill.   

19. The reason for taking this power is to provide sufficient flexibility to enable Ministers to 

define and then modify where required the description of an excluded contract, for example to 

ensure continued consistency with EU procurement law. 

Reason for choice of procedure 

 

20. These delegated powers will be subject to affirmative procedure which will allow for a more 

detailed level of parliamentary scrutiny.  This is considered appropriate as any variation would 

be amending the types of contracts that are excluded, and significant modifications could 

significantly affect which contracts are covered by the provisions within the Bill. 

Section 5 – Estimated value of contract 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Regulations made by Scottish statutory instrument 

Parliamentary procedure: Negative procedure 

91



This document relates to the Procurement Reform (Scotland) Bill (SP Bill 38) as introduced in 

the Scottish Parliament on 3 October 2013 

 

 

5 

Provision 

 

21. For the purposes of the Bill, the estimated value of a contract is the sum (not including value 

added tax) which the contracting authority expects to pay under the contract.  Section 5(2) 

provides that Scottish Ministers may, by regulations, make further provision about how the 

estimated value of contract is to be determined. 

Reason for taking power 

 

22. These delegated powers allow Ministers to set out further detail of how the estimated value 

of a contract is determined, and provides sufficient flexibility for Scottish Ministers to ensure 

that these provisions are kept up-to-date.  It is considered appropriate for these provisions to be 

made by regulations rather than on the face of the Bill itself, as they are matters of fine detail 

more appropriate for subordinate as opposed to primary legislation and, as such, they can be 

changed more easily. 

Reason for choice of procedure 

 

23. The negative procedure is considered appropriate for these powers as Section 5(1) provides 

the general rule for determining the estimated value of a contract. It is the detail of how the 

estimated value of a contract is determined that will be subject to the subordinate legislation. 

Section 7 – Dynamic purchasing system 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Regulations made by Scottish statutory instrument 

Parliamentary procedure: Negative procedure 

 

Provision 

 

24. A Dynamic Purchasing System is a procedure through which a contracting authority may buy 

goods, services or works.  Section 7(1) provides that Scottish Ministers may, by regulations, 

make provision about dynamic purchasing systems.  

Reason for taking power 

 

25. These delegated powers allow Scottish Ministers to make further provision on the application 

of the provisions of the Bill to dynamic purchasing systems and contracts awarded under them.  

This will ensure continued consistency with EU procurement law, without having to resort to 

primary legislation. 

Reason for choice of procedure 

 

26. The negative procedure is considered appropriate for this power as a Dynamic Purchasing 

System is a procedure through which a contracting authority may buy goods, services or works 

and is not controversial.   
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Section 10 – Supported businesses 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Negative procedure 

 

Provision 

 

27. Section 10(4) provides that Scottish Ministers may, by order, amend section 10 so as to 

modify the meaning of “supported business” for the purposes of the Bill. 

Reason for taking power 

 

28. As an exception to the requirement to treat all bidders equally and without discrimination 

(section 8(1)), section 10 permits a contracting authority to seek offers in a regulated 

procurement from supported businesses only.   

29. Having set out the broad principles within the Bill itself, these delegated powers allow 

Ministers to modify the definition of “supported business” for the purposes of the Bill where 

required for example to ensure consistency with European procurement law, the relevant EU 

Directive and corresponding regulations should they be amended in future.  

Reason for choice of procedure 

 

30. It is not considered that a more detailed level of parliamentary scrutiny will be required for 

this provision as it is largely technical in nature.  Therefore, this order is subject to the negative 

procedure. 

Section 11 – Procurement strategy 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Negative procedure 

 

Provision 

 

31. Section 11(5)(d) provides that Scottish Ministers may, by order, specify other matters in 

addition to those listed at section 11(5) that are to be considered by contracting authorities when 

preparing a procurement strategy. 

Reason for taking power 

 

32. These delegated powers provide Scottish Ministers with the capacity to add to the list in 

section 11(5).  This will enable Scottish Ministers to keep under review and to refresh the 

information that should be contained in a procurement strategy to reflect changing circumstances 

and practice without having to amend primary legislation.  
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Reason for choice of procedure 

 

33. This order is subject to negative procedure which is considered appropriate as it is not 

considered that a more detailed level of parliamentary scrutiny will be required for a provision of 

this nature, particularly given that it is administrative in nature. 

Section 11 – Procurement strategy 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative procedure 

 

Provision 

 

34. Section 11(1) states that a contracting authority which expects to have significant 

procurement expenditure in the next financial year must, before the start of that year prepare a 

procurement strategy setting out how the authority intends to carry out regulated procurements, 

or review its strategy for the current financial year and make such revisions to it as the authority 

considers appropriate.  Section 11(4) provides that an authority has significant procurement 

expenditure in a year if the sum of the estimated values of the contracts to which its regulated 

procurements in that year relate to is greater than £5,000,000.  Section 11(6) provides that 

Scottish Ministers may, by order, substitute another sum for that amount.   

Reason for taking power 

 

35. Over time inflation may reduce the real value of the threshold figures.  The reason for taking 

this power is to enable the Scottish Ministers to adjust the threshold figures to reflect changes in 

circumstances including inflation and changes in EU legislation without having to amend 

primary legislation. 

Reason for choice of procedure 

 

36. A significant modification of the threshold could significantly affect which contracting 

authorities would be subject to the provisions contained within section 11.  The order is therefore 

subject to affirmative procedure which will allow for a more detailed level of parliamentary 

scrutiny. 

Section 14 – Annual procurement reports 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Negative procedure 

 

Provision 

 

37. Section 14(2)(e) provides that Scottish Ministers may, by order, specify other matters in 

addition to those listed at section 14(2) that are to be included by contracting authorities when 

preparing an annual procurement report.  
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Reason for taking power 

 

38.   Section 14(2)(e) enables Scottish Ministers to supplement the list in section 14(2).  This will 

enable Scottish Ministers to keep under review and to refresh the information that should be 

contained in an annual procurement report to reflect changing circumstances and practice 

without having to amend primary legislation.  

Reason for choice of procedure 

 

39. This order is subject to negative procedure which is considered appropriate as it is not 

considered that a more detailed level of parliamentary scrutiny will be required for a provision of 

this nature, particularly given that it is administrative in nature. 

Section 18 – Publication of contract notices and award notices 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Regulations made by Scottish statutory instrument 

Parliamentary procedure: Negative procedure 
 

Provision 

 

40. Section 18(3) provides that Scottish Ministers may, by regulations, make further provision 

about the publication of contract notices and award notices.  Section 18(4) lists some specific 

matters that the regulations may, in particular, cover. 

Reason for taking power 

 

41. The Bill sets out overarching requirements for a contracting authority to publicise its 

intention to seek offers in relation to the proposed contract on the Public Contracts Scotland 

website.  The Bill also places a requirement on contracting authority to publicise the award on 

the Public Contracts Scotland website. 

42. Having set out these requirements in the Bill itself, it is considered that the detailed processes 

and procedures are relatively technical matters that are more appropriate to be dealt with in 

subordinate legislation. 

Reason for choice of procedure 

 

43. These delegated powers allow Ministers to make further provision by setting out the matters 

of detail regarding publication of contract notices and award notices, so it is proposed that these 

regulations be subject to negative procedure, rather than the higher level of scrutiny which 

accompanies the affirmative procedure. 
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Section 20 – Community benefit requirements in major contracts 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Order made by Scottish statutory instrument 

Parliamentary procedure: Affirmative procedure 

 

Provision 

 

44. Section 20(5) provides that Scottish Ministers may, by order, modify section 20(1) so as to 

substitute for the figure specified there for the time being such other figures as they consider 

appropriate.  Section 20(1) provides that the section on community benefit requirements in major 

contracts applies where a contracting authority proposes to carry out a regulated procurement in 

relation to which the estimated value of the contract is equal to or greater than £4,000,000. 

Reason for taking power 

 

45. Over time inflation may reduce the real value of the threshold figures.  This power enables  

the Scottish Ministers to adjust the threshold figures to reflect changes in the value of money and 

changes in circumstance and practice without having to resort to primary legislation.   It will 

enable Scottish Ministers to change thresholds to best ensure that they deliver the policy 

outcome in light of experience regarding how the provision works.   

Reason for choice of procedure 

 

46. Ministers recognise that this power impacts on one of the core provisions of the Bill.  It is 

considered that this provision should, accordingly, be subject to the affirmative procedure which 

will allow for a more detailed level of parliamentary scrutiny. 

Section 22 – Exclusion of economic operators on grounds of criminal activity 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Regulations made by Scottish statutory instrument 

Parliamentary procedure: Negative procedure 

 

Provision 

 

47. Section 22(1) provides that Scottish Ministers may, by regulations, require a contracting 

authority to exclude an economic operator in specific circumstances.  Section 22(2) provides 

some criteria that the regulations may cover.  

Reason for taking power 

 

48. The Bill provides Ministers with a power to make regulations to exclude suppliers from 

being awarded a contract if they meet any of the criteria set out in those regulations.  

49. These delegated powers allow Ministers to set out the matters of detail regarding exclusions 

of economic operators on grounds of criminal activity.  This provides sufficient flexibility to 

96



This document relates to the Procurement Reform (Scotland) Bill (SP Bill 38) as introduced in 

the Scottish Parliament on 3 October 2013 

 

 

10  

enable Ministers to modify the detailed provisions, for example to ensure continued consistency 

with EU procurement law. 

Reason for choice of procedure 

 

50. These delegated powers enable Ministers to set out the matters of detail regarding exclusion 

of bidders, so it is proposed that these regulations be subject to negative procedure as the higher 

level of parliamentary scrutiny accompanying the affirmative procedure is not required. 

Section 23 – Selection of tenderers 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Regulations made by Scottish statutory instrument 

Parliamentary procedure: Negative procedure 

 

Provision 

 

51. Section 23(1) provides that Scottish Ministers may, by regulations, make further provision 

about the selection by contracting authorities of economic operators to participate in the 

procurement process.  Section 23(1) lists some specific matters that the regulations could, in 

particular, include. These regulations may also prohibit contracting authorities from taking into 

account specified matters in such an assessment. 

Reason for taking the power 

 

52. There have been instances where disproportionate requirements have been imposed on 

suppliers by contracting authorities, for example requiring a disproportionately high level of 

annual turnover evidenced by accounts over a number of years or excessive levels of insurance 

cover.  The result of a contracting authority imposing requirements that are not proportionate in 

the manner described above is that many smaller potential contractors who would be capable of 

fulfilling the contract are excluded. 

53. These delegated powers allow Ministers to set out detailed matters on the assessment of the 

suitability of tenderers, including the circumstances in which an economic operator may or may 

not be excluded on the basis of criteria specified and the procedure that is to be followed by 

contracting authorities in determining whether or not to exclude an economic operator.  This 

provides sufficient flexibility to enable Ministers to modify the detailed provisions, for example 

to ensure continued consistency with EU procurement law and to ensure these matters are kept 

up-to-date. 

Reason for choice of procedure 

 

54. These delegated powers allow Ministers to set out the matters of detail regarding assessment 

of the suitability of tenderers in relation to a regulated procurement, so it is proposed that these 

regulations be subject to negative procedure. 
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Section 25 – Technical specifications 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Regulations made by Scottish statutory instrument 

Parliamentary procedure: Negative procedure 

 

Provision 

 

55. Section 25(1) provides that Scottish Ministers may, by regulations, make provision about the 

use of technical specifications in regulated procurements (other than EU regulated 

procurements).  Section 25(3) lists some specific matters that the regulations may, in particular, 

make provision or further provision about. 

Reason for taking power 

 

56. The European Directive (2004/18/EC) and the Public Contracts (Scotland) Regulations 2012 

that give effect to that Directive in Scotland make provision in relation to technical specifications 

in relation to works, materials, goods or services to be procured.  The regulations require that 

where a contracting authority wishes to lay down a technical specification it must do so in the 

relevant contract documents. 

57. It is considered important to ensure consistency of approach, where appropriate, between the 

Bill and the regulations that give effect to that Directive in Scotland.  Therefore, the policy 

intention is that the measures set out in regulation 9 of the directive should be applied to 

procurements that will fall within the scope of the Bill.  However, it is not appropriate for all of 

the detail regarding technical specifications to be within primary legislation.  The matters set out 

above will be technical in nature and Ministers will require flexibility to adjust the provisions 

from time to time to take account of changes in practice and changes to EU procurement law. 

Reason for choice of procedure 

 

58. These delegated powers enable Scottish Ministers to set out the matters of detail about the 

use of technical specifications. It is therefore considered appropriate that these regulations be 

subject to negative procedure. 

Section 31 – Amendment of the Climate Change (Scotland) Act 2009 

 

Powers conferred on:  The Scottish Ministers 

Power exercisable by: Regulations made by statutory instrument 

Parliamentary procedure: Affirmative procedure 

Provision 

59. Section 31 creates a new section 82A of the Climate Change (Scotland) Act 2009 (“the 2009 

Act”). That new section provides a power for the Scottish Ministers, by regulations, to require 

specified contracting authorities to ensure that a certain proportion of  things procured comprise 

of or include recycled material or are designed to be recycled.  Subsection (3) sets out the kinds 
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of provision that can be made, and subsection (4) provides for guidance to be given to 

enforcement authorities by the Scottish Ministers.   

60. The new provision complements the existing powers in section 82 of the 2009 Act. 

Reason for taking power 

61. The existing power in section 82 of the 2009 Act, which has not yet been exercised, applies 

only to recyclate.  The delegated powers would allow Scottish Ministers to specify in regulations 

the procurement of certain quantities of reused and refurbished goods, as well as goods with high 

levels of recyclability and this would help Scotland realise the potential economic and 

environmental benefits of these procurement driven market investments. Complementing the 

existing power in the 2009 Act in this way would be in line with the waste hierarchy which 

prioritises reuse and refurbishment over recycling.   

62. The approach taken in the Bill is to extend section 82 itself rather than establish a free-

standing power. This should make it easier for those subject to regulations under this power to 

understand what is required of them. 

Reason for choice of procedure 

63. By virtue of section 96 of the 2009 Act, regulations under section 82A will attract the 

affirmative procedure because they require a higher level of parliamentary scrutiny.   

Section 35 – The Directive, Public Contracts Regulations and EU-regulated procurements 

 

Powers conferred on: The Scottish Ministers 

Powers exercisable by: Order 

Parliamentary procedure: Affirmative procedure 

 

Provision 

 

64. Section 35(2) provides that Scottish Ministers may, by order, amend the definition of “the 

Directive” so as to substitute for the Directive for the time being (section 35(1)) specified there 

such successor Directive as they consider appropriate.  Scottish Ministers may, by order, also 

amend the definition of “the Public Contracts Regulations” so as to substitute for the regulations 

for the time being (section 35(1)) specified there such other instrument as they consider 

appropriate.  An order under section 35(2) may make such consequential modifications to the 

Bill as the Scottish Ministers consider appropriate.  The European Parliament is currently 

considering proposals for a new Directive which will replace the Directive and which will 

require implementation probably through new Regulations replacing the Public Contracts 

Regulations.  
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Reason for taking power 

 

65. These delegated powers provide the Scottish Ministers with the flexibility to modify the 

definition of “the Directive” and the “Public Contracts Regulations” to ensure consistency with 

European procurement law, the relevant EU Directive and corresponding regulations.  This order 

allows Scottish Ministers to make such consequential modifications to this Bill as they consider 

appropriate, particularly to ensure that the provisions in the Bill also remain consistent, where 

appropriate, with the rules in the EU Directive and implementing Scottish regulations. 

Reason for choice of procedure 

 

66. Such a modification could have a significant effect on the scope of the Bill.  Accordingly, it 

is considered appropriate that any order made under these provisions should be subject to the 

greater parliamentary scrutiny that the affirmative procedure provides. 

Section 37 – Ancillary provision 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Order 

Parliamentary procedure: Affirmative procedure (but only if the order adds to, replaces or 

omits any part of the text of an Act) otherwise negative procedure 

 

Provision 

 

67. Subsection 37(1) enables the Scottish Ministers, by order, to make supplementary, incidental, 

consequential, transitional, transitory or saving provision they consider necessary or expedient 

for the purposes of, in consequence of, or in connection with, any provision made by or under 

this Bill. 

Reason for taking power 

 

68. This is to provide sufficient flexibility to enable supplementary, incidental, consequential, 

transitional, transitory or saving provision to be made for the purposes of, in consequence of, or 

in connection with any provision made by or under this Bill without having to resort to primary 

legislation. 

Reason for choice of procedure 

69. Where a draft order under section 37(1) contains provision(s) that add to, replace or omit any 

part of the text of an Act it is thought to merit approval of Parliament before it can be made.  

Accordingly, draft orders of this nature are subject to the affirmative procedure.  If an order this 

section contains no such textual amendments, it will instead be subject to the negative procedure. 

 

 

100



This document relates to the Procurement Reform (Scotland) Bill (SP Bill 38) as introduced in 

the Scottish Parliament on 3 October 2013 

 

 

14 

Section 39 - Commencement 

 

Power conferred on: The Scottish Ministers 

Power exercisable by: Order 

Parliamentary procedure: laid only 

 

Provision 

 

70. Sections 35, 36, 37, 38 and 40 come into force on the day of Royal Assent.  Section 39(2) 

provides that Scottish Ministers may, by order, appoint days on which the other provisions in the 

Bill may come into force.   

Reason for taking power 

 

71. This will allow Ministers to time the commencement of the Bill to coincide with any 

necessary subordinate legislation and also allow Ministers to plan commencement appropriately.  

This order allows the flexibility for Ministers to make necessary, unforeseen, adjustments for the 

purposes of, in consequence of, or for giving full effect to, the Bill without having to resort to 

primary legislation. 

Reason for choice of procedure 

 

72. This power is subject to the default laying requirement under section 30 of the Interpretation 

and Legislation Reform (Scotland) Act 2010 (asp 10).  This is typical for commencement orders. 
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Infrastructure and Capital Investment Committee 
 

1st Report, 2014 (Session 4) 
 

The Procurement Reform (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

Summary of recommendations 

 A 2013 Cabinet Office procurement policy note1 states in its summary of key 
changes that new directives are expected to include ―improved rules on social 
and environmental factors‖.  It is not clear to the Committee how these will sit 
with the Bill‘s provisions.  The Scottish Government is asked to provide 
further clarification on how it expects the Bill to sit with the expected 
“improved rules on social and environmental factors” aspect of the new 
directives. (paragraph 25)     

 The Committee recognises that it is important that the Bill should be compatible 
with existing EU legislation and be flexible enough to support upcoming 
European reform in the area of procurement. In order to retain flexibility, the 
Bill contains enabling powers to either make regulations or issue 
guidance subsequent to the passing of the Bill.  However, the Committee 
considers that the extent of these enabling powers has placed limits on 
the scope of the Committee’s scrutiny.  It has considered the powers 
carefully and comments at the relevant sections of the report, seeking 
further information where necessary. (paragraph 26) 

 On balance the Committee is supportive of the drive for procurement 
reform in Scotland at this time and will monitor how the Bill sits with 
upcoming directives and how the Scottish Government responds to the 
requirement to transpose them. (paragraph 28) 

                                            
1 Cabinet Office Procurement Policy Note – Further progress update on the Modernisation of the 
EU Procurement Rules Information Note 05/13 25 July 2013 

SP Paper 464

107



Infrastructure and Capital Investment Committee, 1st Report, 2014 (Session 4) 
 

2 
 

 Given the concerns heard on the lack of provision contained in the Bill on 
this matter [smaller lots], the Committee asks the Scottish Government to 
provide clarification on its approach to consulting on the implementation 
of the upcoming European procurement directive in Scotland and 
whether, for example, it might examine using this to provide opportunities 
for contracts to be divided into smaller lots where this is both feasible and 
appropriate. (paragraph 31) 

 The Committee recognises the argument for consistency in the application of 
procurement law in respect of utilities and that, should Scottish Water be 
brought within the scope of the Bill it would be a complex undertaking to draft 
provisions that would sit with European utilities legislation. However, the 
Committee seeks the view of the Scottish Government in response to the 
argument that there is benefit to bringing Scottish Water into the scope of 
the Bill, where its smaller contracts could be subject to provisions such 
as the sustainable procurement duty and procurement strategies. 
(paragraph 39) 

 During informal discussions with the third sector it was brought to the 
Committee‘s attention that arm‘s-length external organisations (ALEOs) are not 
specifically covered by the provisions in the Bill.  The Cabinet Secretary clarified 
that ―whether an ALEO will be subject to the bill‘s provisions will depend on the 
ALEO‘s status. An ALEO that to all intents and purposes is a public body is 
likely to be covered, but an ALEO that is an institutionalised public-private 
partnership might not be covered‖.2  The Committee asks the Scottish 
Government to consider how it might ensure that all ALEOs are covered 
by the Bill’s provisions. (paragraph 40) 

 The Committee [therefore] welcomes the power at section 3(3) that allows 
the Scottish Government to amend the threshold amounts via order 
subject to affirmative procedure and supports the inclusion of this power 
in order that the Government might react to experience. (paragraph 46) 

 The Committee welcomes the clarification that the section 5 provision will 
provide. (paragraph 48) 

 The Committee considers the balance of the powers at sections 8 and 9 to 
be an important issue for the successful implementation of the 
sustainable procurement duty. The Committee therefore requests that the 
Scottish Government provides further information on how a contracting 
authority might balance these two provisions, indicating how it might 
address the matter in guidance for contracting authorities. (paragraph 53) 

 The Committee considers that many of the points raised on the extent of the 
sustainable procurement duty are linked to the need to balance the provisions 
of the Bill with appropriate guidance that has a statutory weight.  The 
Committee seeks the assurance of the Scottish Government that the 
statutory guidance to be published on procurement strategies and annual 

                                            
2 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 11 
December 2013, Column 2373 
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procurement reports will be extensive and robust enough to impose the 
kind of cultural change sought by stakeholders.  The Committee also 
seeks clarification of whether guidance will be published in relation to the 
sustainable procurement duty itself. (paragraph 61) 

 The Committee is reassured that the proposed duty at section 9 is supported by 
a level of accountability and reporting imposed on contracting authorities by 
sections 11 and 14 of the Bill. However, the Committee seeks a statement 
from the Scottish Government on how it might use procurement 
strategies and annual reports to assess the success of the application of 
the duty and ensure that the requirement only to “consider” sustainable 
procurement does not result in these important issues being 
circumvented or downgraded in importance. (paragraph 67) 

 The Committee considers that there is a possible case for a definition of micro-
business to be included in the Bill and reference to micro-business to be added 
to section 9.  This would help to ensure that they are incorporated into 
procurement decisions and the procurement strategies and annual reports of 
contracting authorities.  The FSB has also suggested to the Committee that 
annual reports should contain a breakdown of spending with micro, small, 
medium and large businesses.3 The Committee asks the Scottish 
Government to comment on these proposals in advance of Stage 2 
consideration. (paragraph 77) 

 The Committee understands that the Scottish Government has used its 
supported business framework to try to raise awareness of their importance.4 
The Cabinet Secretary also advised the Committee that the definition of 
supported businesses may be widened by the future directive. 5 It is, however, 
clear that considerations should be built early into the procurement process in 
order for opportunities to engage with supported businesses to be prioritised.  
The Committee therefore considers that the Bill should place a 
requirement on contracting authorities to include in their annual reports 
how they have engaged with supported businesses and used the 
supported businesses framework within each reporting year. (paragraph 
82) 

 The Committee also invites the Scottish Government to respond to the 
proposal that a social enterprises/supported businesses element should 
be included in the Bill’s community benefit requirements. (paragraph 83) 

 The Committee supports the provision on procurement strategies and 
asks the Scottish Government to clarify how they could be used to 
provide, in general terms, advance notice of contracts. (paragraph 86) 

                                            
3 FSB Scotland Written Submission, Page 5 
4 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 11 
December 2013 Col 2366 
5 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 11 
December 2013 Col 2350 
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 The Committee considers that the success of the Bill’s provisions on 
sustainable procurement and community benefit lie to a considerable 
extent with contracting authority investment in the production of a 
procurement strategy and annual procurement report which place 
emphasis on these matters. The Committee seeks the Scottish 
Government’s assurance that both the strategies and reports will be 
monitored effectively and that any deficiencies will be addressed. 
(paragraph 92) 

 The Committee also invites the Scottish Government for its comments on 
the role of the Accounts Commission and the Auditor General for 
Scotland in monitoring the performance of contracting authorities via 
their procurement strategies and procurement annual reports. (paragraph 
93) 

 The Committee welcomes the provision at section 16(4) that “contracting 
authorities must have regard to any guidance issued under this section” 
and requests that any available detail on the nature of this guidance be 
provided to the Committee as soon as possible. (paragraph 94) 

 The Committee considers this provision (section 18) essential to 
improving access and transparency and welcomes the benefits it will 
bring for a range of organisations across Scotland. (paragraph 97) 

 The Committee recognises that the community benefit requirement is 
mandatory for contracts above the £4m threshold but seeks information 
from the Scottish Government in relation to how the inclusion of a 
community benefit requirement will be encouraged in contracts of a lower 
value. (paragraph 105) 

 The Committee supports the section 20(5) provision and its potential to 
react to the experience of the application of the community benefit 
requirements. (paragraph 107) 

 The Committee considers that section 14(2) of the Bill on annual 
procurement reports must specify that contracts that include community 
benefit requirements should be reported upon and detail of the 
community benefits achieved should be provided.  The Committee 
considers that monitoring of this type of contract is of substantial 
importance that is unlikely to lessen and, as such, a provision requiring 
this to be undertaken should be included on the face of the Bill. 
(paragraph 112) 

 The Committee understands the balance which is intended to be struck 
between legislation and guidance.  However, as drafted, the success of 
the community benefit requirements rests to a great extent with the 
guidance and the Committee therefore requests further information on 
this guidance as soon as possible. (paragraph 117) 

 The Committee notes the Scottish Government’s position on the living 
wage.  However, given the extent to which the encouragement of its 
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payment will rest within the guidance to be published under section 24 of 
the Bill, the Committee requests further information on how it intends to 
address this matter in draft guidance. (paragraph 127) 

 The Committee notes that the approach to be taken by the Bill to eliminate 
the practice of blacklisting via regulations will support the existing 
guidance and welcomes the Scottish Government’s ongoing dialogue with 
the trade unions on this matter. (paragraph 130) 

 Dave Watson of Unison has suggested that the Bill might be used to address 
aggressive tax avoidance rather than simply tax evasion.6  The Committee 
asks the Scottish Government to provide information on whether it has 
considered adding provisions at section 23 that might address this issue. 
(paragraph 132) 

 The Committee notes that section 27 will encourage transparency and 
supports this provision as drafted. (paragraph 136) 

 The Committee welcomes the commitment by the Scottish Government to 
pursue opportunities to drive greener public procurement, and to expand 
the market for recycled and recyclable materials and, therefore, supports 
the provision as drafted. (paragraph 153) 

 Given that research is ongoing and comparatively little information is 
presently available regarding the potential impacts of the Bill, the 
Committee welcomes the Cabinet Secretary’s undertaking to involve the 
Committee in this work as it progresses. (paragraph 154) 

 The Committee acknowledges and supports the establishment of a 
remedies regime under the Bill that is proportionate to the lower 
thresholds.  However, given the evidence heard in relation to remedies, 
the Committee also supports the establishment of a tribunal or 
ombudsman and asks the Scottish Government to keep it informed of 
developments in this policy area. (paragraph 164) 

 The Committee accepts the argument put forward by the Cabinet 
Secretary in relation to general provision on FOI matters and welcomes 
the Cabinet Secretary’s undertaking to communicate with the Scottish 
Information Commissioner on the matters raised in relation to the drafting 
of sections 28 and 29 of the Bill.  The Committee seeks information on 
these discussions before the conclusion of the Parliamentary scrutiny of 
the Bill. (paragraph 168) 

 The Committee believes that through the implementation of the Bill and its 
guidance a great deal could be achieved. However, given the crucial 
nature of skills development to the success of the Bill’s provisions, the 
Committee invites the Scottish Government to consider and respond to 
the recommendation that the training and development of staff is included 

                                            
6 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 4 
December 2013, Col 2316 
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as a requirement in the procurement strategy and annual procurement 
report guidance provision at section 16 of the Bill. (paragraph 174) 

 The Committee also seeks clarification in respect of awareness-raising 
and support particularly for third sector organisations and SMEs to assist 
them to bid for public contracts. (paragraph 175) 

 The Cabinet Secretary has informed the Committee that the Scottish 
Government intends to lodge an amendment to the Bill at Stage 2 to 
exempt health and social care contracts from the provisions in the Bill 
that relate to advertising and competition, whilst at the same time 
ensuring that, where possible, the provisions in the Bill continue to apply.  
The Committee welcomes this commitment. (paragraph 184) 

 The Committee also asks the Scottish Government to consider how it 
might address the issues raised by CCPS and others relating to 
consultation and the continuity and standard of care, possibly via the 
procurement strategy provisions at section 11(5) of the Bill. (paragraph 
185) 

 The Committee is aware that the upcoming directives are expected to 
introduce a light-touch regime for social care and health services and 
asks the Government for clarification on how its legislative approach to 
these services is expected to sit with EU law. (paragraph 186) 

 The Committee has received assurances from the Cabinet Secretary that 
the particular circumstances faced by universities and colleges are being 
addressed in current discussions and the Committee welcomes this 
commitment.  The Committee asks for an update on any impact on the 
Bill’s provisions in advance of its Stage 2 consideration. (paragraph 189) 

 The Committee considers that legislation is required to improve the 
situation of those attempting to access public contracts and that the Bill 
establishes a national procurement framework for Scotland that will 
improve consistency and transparency.  The Committee therefore 
recommends that the Parliament agrees the general principles of the Bill. 
(paragraph 208) 
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INTRODUCTION 

Parliamentary Scrutiny 
1. The Procurement Reform (Scotland) Bill (―the Bill‖) was introduced to the 
Scottish Parliament on 3 October 2013 by Nicola Sturgeon, Deputy First Minister 
and Cabinet Secretary for Infrastructure, Investment and Cities (―the Cabinet 
Secretary‖). 

2. The Parliamentary Bureau designated the Infrastructure and Capital 
Investment (ICI) Committee the lead Committee for the Bill and no committee was 
designated as a secondary committee. The lead committee is required, under Rule 
9.4.1 of the Parliament‗s Standing Orders, to report to the Parliament on the 
general principles of the Bill.  

3. The Delegated Powers and Law Reform Committee and the Finance 
Committee considered respectively the delegated powers in the Bill and its 
Financial Memorandum. The Local Government and Regeneration Committee 
considered the Bill within the context of its work programme and reported its 
conclusions to the ICI Committee via memorandum.   

4. The ICI Committee agreed its approach to evidence taking at its meeting of 9 
October 2013.  The Committee issued a call for evidence on 11 October 2013 and 
received 61 responses.  

5. The Committee undertook three fact-finding visits to— 

 Inverness Campus (11 November 2013) 

 Greater Glasgow and Clyde Health Board (19 November 2013) 

 Glasgow Council for the Voluntary Sector (GCVS) and a range of 
stakeholders (19 November 2013) 

 Tayside Procurement Consortium (2 December 2013) 

6. On 23 September 2013, a delegation of MSPs, including the Committee 
Convener, Maureen Watt MSP and its EU Reporter, Jim Eadie MSP, conducted 
a series of meetings in Brussels on the new Public Procurement Directives, 
their potential impact on Scotland, and how they would interact with the Bill.  

7. The Committee held an informal evening event with approximately 25 business 
organisations, including social enterprises, on 26 November 2013, to discuss 
the Bill‘s provisions in advance of its evidence-taking with the Cabinet Secretary 
on 11 December 2013. 

8. The Committee took oral evidence at five meetings.  The Official Reports of 
those meetings are available at Annex B. 

9. The Committee would like to thank all of those individuals and organisations 
who provided evidence in writing, at Committee meetings and during informal 
discussions. 
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Purpose of the Bill 
10. The stated purpose of the Bill7 is to establish a national legislative framework 
for public procurement that supports Scotland‘s economic growth by delivering 
social and environmental benefits, supporting innovation and promoting public 
procurement processes and systems which are transparent, streamlined, 
standardised, proportionate, fair and business-friendly.   

11. The Bill places a small number of general duties on contracting authorities in 
relation to how they conduct procurements and provides specific duties aimed at 
promoting good practice.  The Policy Memorandum states that ―These measures 
should help encourage local action within organisations with the aim of building 
procurement capability and capacity and maximising public procurement‗s 
contributions to wider socio-economic and environmental policy objectives.‖8  

12. The Policy Memorandum also sets out the intention that the Bill will be 
―combined with guidance and training for the public sector and businesses to 
maximise the benefits available from procurement spending‖.9 

General responses to the Bill proposals 
13. There was broad agreement that the Bill was an important step in improving 
access to public contracts for a wide range of stakeholders. The provisions in the 
Bill to increase transparency and consistency were particularly well received from 
a wide range of respondents to the Committee‘s call for evidence. 

14. The Local Government and Regeneration Committee commended the Bill‘s 
general approach, believing that it is ―an important step towards continuous 
improvement in strategic approaches to procurement taken by contracting 
authorities‖.10  

15. The Federation of Small Businesses Scotland (FSB) shared this view and 
considered that— 

―The Bill is unlikely to solve all small business‘ difficulties with procurement 
but it could be an important step in changing how we view procurement in 
Scotland, recognising that public spending decisions can affect a number of 
other policy objectives and expecting our public bodies (‗buyers‘) to 
consider this in a more strategic fashion.‖11 

 
16. The Scottish Building Federation saw the Bill as ―an important contribution 
towards the objective of reducing the administrative and financial burden on 
industry of participating in public sector procurement – and delivering public 

                                            
7 Procurement Reform (Scotland) Bill, Policy Memorandum, Page 1, Paragraph 3 
8 Procurement Reform (Scotland) Bill, Policy Memorandum, Page 1, Paragraph 3 
9 Procurement Reform (Scotland) Bill, Policy Memorandum, Page 1, Paragraph 4 
10 Local Government and Regeneration Committee, Committee Memorandum on the Implications 
of the Procurement Reform (Scotland) Bill for Public Services and Community Regeneration, page 
4, paragraph 17 
11 Federation of Small Businesses Scotland, written submission, page 1, paragraph 4 
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procurement outcomes that are more sustainable from the perspective of all 
concerned‖.12 

17. Dave Watson of Unison considered that— 

 ―In broad terms, the bill is fine, but generally it is too timid. It reflects a risk-
averse approach to procurement. It focuses essentially on housekeeping—
on tidying up systems—rather than on the wider benefits that we could get 
from the £9 billion to £11 billion of procurement.13  

 
18. The STUC ―found the bill slightly disappointing when measured against the 

early aspirations for what was then described as a sustainable procurement 
bill‖.14  

19. Many of the arguments for increasing the powers contained in the Bill were 
marshalled in the Civil Society Organisation in Scotland written submission15, 
which the Committee highlighted to the Cabinet Secretary when she gave 
evidence. Correspondence from the Cabinet Secretary responding to the points 
raised by the submission is attached at Annex G. Issues discussed in these 
documents are addressed under the relevant headings of this report.   

Guidance 
20.  The Committee notes that extensive guidance already exists and that the Bill 

forms part of a range of Scottish Government-led initiatives designed to improve 
public procurement in Scotland.16 When the Committee explored whether there 
was a requirement to legislate in this policy area the Cabinet Secretary set out 
her view in evidence that— 

―We have produced guidance, but whether it is always followed is an issue. 
The bill will give statutory underpinning to guidance that the Government 
issues, so public authorities will have to have regard to it.‖17  

 
21. The extent of the statutory guidance created by the Bill and how it supports the 

Bill‘s provisions is explored within this report. The Cabinet Secretary stated in 
evidence that she was content ―to share drafts of the guidance with the 
Committee at the appropriate time‖18.  The Cabinet Secretary also indicated that 
she was content to ―involve the Committee fully‖19 in the process relating to the 
regulations and guidance made under the Bill.   

                                            
12 Scottish Building Federation, written submission, page 1, paragraph 4 
13 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 4 
December, Col 2297 
14 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 4 
December, Col 2297 
15 Civil Society Organisation in Scotland, Combined Written Submission 
16 Procurement Reform (Scotland) Bill, Policy Memorandum, Page 8, Paragraph 40 
17 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 11 
December, Col 2345 
18 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 11 
December, Col 2345 
19 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 11 
December, Col 2345 
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22. The Committee welcomes the Cabinet Secretary‘s undertaking to share drafts 
of guidance with the Committee at the appropriate time.  The Committee also 
requests any further general information on the form, nature and content of 
proposed statutory guidance, over and above that provided in the Bill and its 
supporting documents, is provided to the Committee at the earliest opportunity. 
Where possible, this information should be provided prior to the conclusion of 
the Parliamentary scrutiny of the Bill. 

EUROPEAN CONTEXT 

23. Whilst the Bill does not transpose European legislation, scrutiny of the Bill was 
conducted within the context of European legislation, particularly the Public 
Contracts (Scotland) Regulations 2006 (SSI 2006/1), and subsequent revisions, 
the last of which was an amending and consolidating instrument in 2012 (―the 
Regulations‖) which transposes EU Directives 2004/18/EC1 and 2007/66/EC 
into Scots law.  New European directives concerning procurement and the 
utilities regime are expected to be approved by the European Parliament early 
in 2014 and to be transposed into Scots law within two years of that final 
agreement. 

24. In giving evidence to the Committee, Scottish Government officials outlined 
how the Bill is ―putting pieces of a jigsaw together where there is existing 
provision in EU law‖ and ―overlaying other provisions where there is no existing 
provision in EU law‖.20  The Bill, where necessary, reflects EU law, such as at 
section 8, where general duties reflect EU principles regarding equal treatment, 
transparency, non-discrimination and proportionality. Officials also explained 
that the sustainable procurement duty at section 9 does not have an equivalent 
in EU regulations but the Bill applies it to all procurements above its new, lower 
thresholds.21  

25. A 2013 Cabinet Office procurement policy note22 states in its summary of key 
changes that new directives are expected to include ―improved rules on social 
and environmental factors‖.  It is not clear to the Committee how these will sit 
with the Bill‘s provisions.  The Scottish Government is asked to provide 
further clarification on how it expects the Bill to sit with the expected 
“improved rules on social and environmental factors” aspect of the new 
directives.       

26. The Committee recognises that it is important that the Bill should be compatible 
with existing EU legislation and be flexible enough to support upcoming 
European reform in the area of procurement. In order to retain flexibility, the 
Bill contains enabling powers to either make regulations or issue 
guidance subsequent to the passing of the Bill.  However, the Committee 
considers that the extent of these enabling powers has placed limits on 
the scope of the Committee’s scrutiny.  It has considered the powers 

                                            
20 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 6 
November, Col 2071 
21 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 6 
November, Col 2071 
22 Cabinet Office Procurement Policy Note – Further progress update on the Modernisation of the 
EU Procurement Rules Information Note 05/13 25 July 2013 
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carefully and comments at the relevant sections of the report, seeking 
further information where necessary. 

27. The Faculty of Advocates drew the Committee‘s attention to the timing of this 
Bill in respect of imminent European directives.23 The Committee noted the 
Cabinet Secretary‘s comment that— 

―There is still a degree of uncertainty in the discussions around the directive 
but, on the basis of the discussions thus far, we are fairly confident that the 
bill, as currently drafted, is consistent with EU law and sufficiently flexible to 
ensure that it remains consistent as the final shape of the new EU directive 
becomes clear.‖24  

 
28. On balance the Committee is supportive of the drive for procurement 

reform in Scotland at this time and will monitor how the Bill sits with 
upcoming directives and how the Scottish Government responds to the 
requirement to transpose them. 

29. Some witnesses were concerned that the Bill does not respond to the concerns 
of SMEs by including a requirement to split contracts into smaller lots.25  This 
was also supported during informal discussions with the third sector in 
November 2013. Intend Business Development Ltd suggested that ―it‘s difficult 
to make this mandatory for all tenders but [it] may be possible to ask for lots for 
all tenders where Scotland-wide scope is involved.‖26 The Committee, however, 
heard from the Scottish Futures Trust of a waste treatment works contract in 
Amsterdam that took this approach and ran over budget ―because the interfaces 
could not be managed‖.27 The Committee is aware of the dilemma of weighing 
up the costs of breaking down contracts into smaller lots against the cost 
benefits gained by larger bundles. 

30. The Committee‘s understanding is that the division of contracts into smaller lots 
will be taken forward in upcoming European directive reform. The Committee 
has therefore not pursued this policy area within its consideration of the Bill, 
although it recognises that it will apply only to the contracts above EU 
thresholds.  A Cabinet Office policy note28 issued on the three expected 
directives (a revised public sector directive, a revised utilities sector directive, 
and a new directive containing procedural rules for the award of concessions 
contracts) states that— 

                                            
23 Faculty of Advocates, Written Submission, Page 4, Conclusion  
24 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 11 
December 2013, col 2346 
25 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 6 
November 2013, col 2089;ICE Written Submission, Page 4; Publishing Scotland, Written 
Submission, Page 3 
26 Intend Business Development Ltd, Page 2  
27 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 6 
November 2013, col 2102 
28 Cabinet Office Procurement Policy Note – Further progress update on the Modernisation of the 
EU Procurement Rules Information Note 05/13 25 July 2013 

117



Infrastructure and Capital Investment Committee, 1st Report, 2014 (Session 4) 
 

12 
 

 Buyers will be encouraged to break contracts into lots to facilitate SME 
participation, but there is discretion not to do so where appropriate.29  

 Member States may render it obligatory to award contracts in the form of 
separate lots under conditions to be specified in accordance with their 
national law and having regard for Union law.30  

31. Given the concerns heard on the lack of provision contained in the Bill on 
this matter, the Committee asks the Scottish Government to provide 
clarification on its approach to consulting on the implementation of the 
upcoming European procurement directive in Scotland and whether, for 
example, it might examine using this to provide opportunities for 
contracts to be divided into smaller lots where this is both feasible and 
appropriate. 

PART 1: KEY CONCEPTS AND APPLICATION 

Contracting authorities 

32. The Bill sets out to achieve consistency between its provisions and those 
contained in the Public Contracts (Scotland) Regulations 2012 (―the 
Regulations‖) which transpose European law into domestic legislation.  The Bill 
therefore follows the definitions and terms of public authorities to which the 
Regulations apply. Schedule 1 to the Bill lists bodies that are subject to the 
provisions of the Bill based on those that are subject to the Regulations. 

33. In addition to this, the Bill at section 1(1)(b) contains provision for any other 
person who is a contracting authority for the purposes of the Regulations to be 
covered by the Bill. This allows bodies who are contracting authorities by virtue 
of regulation 3(1)(bb) of the Regulations to be included. Registered social 
landlords and universities, whilst not specifically mentioned in schedule 1 to the 
Bill are covered by the provisions of the Bill because they meet the test at 
3(1)(bb) of the Regulations.  

34. As drafted, the Bill does not include Scottish Water as a contracting authority to 
be covered by its provisions. The Scottish Government‘s Bill team clarified that 
utilities companies such as Scottish Water are subject to a separate European 
procurement regime under the utilities directive.31 The Bill team outlined that— 

―utilities are subject to a lighter-touch European regime specifically because 
they are regarded as being subject to a degree of commercial pressure. If 
we brought utilities within the scope of the bill generally, there could be 

                                            
29 Cabinet Office Procurement Policy Note – Further progress update on the Modernisation of the 
EU Procurement Rules, Information Note 05/13, Annex A (xiv) 
30 Cabinet Office Procurement Policy Note – Further progress update on the Modernisation of the 
EU Procurement Rules, Information Note 05/13, Annex B 
31 Directive 2004/17/EC 
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adverse consequences for a number of other utility entities such as, for 
example, public sector operated port and harbour authorities.‖32 

35. In addition, the Cabinet Secretary highlighted in evidence33 that, if the Scottish 
Government was to bring Scottish Water within the ambit of the contract 
thresholds in the Bill, Scottish Water would still not be subject to the Bill‘s 
provisions on its higher value contracts. 

36. However, the Committee heard from a number of individuals and organisations 
that Scottish Water should be governed by the provisions of the Bill. Dave 
Watson of Unison stated that— 

―the utilities directive is fine, but the bill is seeking to establish a number of 
general and specific duties right across the public sector. Scottish Water is 
clearly part of that. It is a big purchaser; its capital programme is worth £500 
million a year, so it is very important for industry. The specific duty should 
apply to Scottish Water and other public corporations on the same lines.‖34  

 
37. During informal discussions with businesses, a number of organisations 

questioned why Scottish Water was not included as a contracting authority 
under the Bill.  Professor Cuthbert stated, ―I appreciate the technical difficulties 
in covering utilities, but it would be very desirable if the general duty of 
sustainable procurement was laid on Scottish Water and it had to produce an 
annual procurement strategy.‖35  

38. The Committee took the opportunity to raise with Scottish Water the Bill‘s 
provisions on sustainable procurement, community benefit and the production 
of reports and strategies during a separate evidence-taking session.36 Douglas 
Millican of Scottish Water considered that— 

―Without looking at a checklist of every dimension, I can say in broad terms 
that we are doing those things. We continually look to evolve our 
procurement. […] we have been recognised as having a world-class 
approach to procurement.‖ 37 

39.   The Committee recognises the argument for consistency in the application of 
procurement law in respect of utilities and that, should Scottish Water be 
brought within the scope of the Bill it would be a complex undertaking to draft 
provisions that would sit with European utilities legislation. However, the 
Committee seeks the view of the Scottish Government in response to the 

                                            
32 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 6 
November 2014, Col 2068 
33 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 11 
December 2013, Col 2358 
34 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 4 
December 2013, Col 2298 
35 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 6 
November 2013, Col 2095 
36 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 20 
November 2013, Col 2201 
37 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 20 
November 2013, Col 2201 
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argument that there is benefit to bringing Scottish Water into the scope of 
the Bill, where its smaller contracts could be subject to provisions such 
as the sustainable procurement duty and procurement strategies. 

40. During informal discussions with the third sector it was brought to the 
Committee‘s attention that arm‘s-length external organisations (ALEOs) are not 
specifically covered by the provisions in the Bill.  The Cabinet Secretary clarified 
that ―whether an ALEO will be subject to the bill‘s provisions will depend on the 
ALEO‘s status. An ALEO that to all intents and purposes is a public body is 
likely to be covered, but an ALEO that is an institutionalised public-private 
partnership might not be covered‖.38  The Committee asks the Scottish 
Government to consider how it might ensure that all ALEOs are covered 
by the Bill’s provisions. 

Regulated procurements and contracts 

41. The Bill sets out that its provisions will cover both the seeking of tenders and 
the award of regulated contracts by a contracting authority.  The regulated 
contracts defined by the Bill are those public contracts where the estimated 
value is equal to or greater than £50,000, or for public works contracts, £2m. By 
doing this the Bill brings lower value contracts within a legislative framework. 
The Scottish Government chose the level of threshold by using an approximate 
50% calculation of the Regulations threshold.39   The Policy Memorandum 
states that this was a case of striking a balance between having an impact on 
contracts below current thresholds and not being so low that it would ―have a 
disproportionate impact on low-value procurements.‖40  The higher threshold for 
works was an acknowledgement of the higher value of this type of contract.41  

42. Many of the Bill‘s provisions only apply to those contracts between its new 
thresholds and the lower thresholds provided in the European legislation, so for 
supplies or services contracts, certain provisions in the Bill will only apply to 
contracts between £50,000 and £113,057 (or £173,934 for local authorities).  
For all contracts above this value (£113,057 or £173,934 for local authorities), 
only the EU regulations apply.  However, for these provisions, there is generally 
an equivalent (or similar) provision in the EU regulations.  

43. Mixed evidence was received in relation to the threshold amounts but the 
lowering of the thresholds was broadly supported in evidence.  However, 
concerns were raised in respect of the public works threshold amount. The 
Specialist Engineering Contractors‘ (SEC) Group Scotland considered that the 
works threshold should be lowered, perhaps to £50,000.42 The Faculty of 
Advocates noted that— 

―The threshold for public works contracts is £2,000,000, whereas the 
threshold for all other types of contract is £50,000. The difference between 

                                            
38 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 11 
December 2013, Col 2373 
39 Procurement Reform (Scotland) Bill, Policy Memorandum, paragraph 56 
40 Procurement Reform (Scotland) Bill, Policy Memorandum, paragraph 56 
41 Procurement Reform (Scotland) Bill, Policy Memorandum, paragraph 57 
42 SEC Group Scotland, Written Submission, paragraph 5 
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the two is striking. There are, of course, significant differences between the 
thresholds for works and services contracts in terms of the 2012 
Regulations. However, maintaining such a sizeable distinction raises a 
question about the regulation of works contracts worth less than £2,000,000 
but which involve substantial public expenditure. There is ―a big difference 
between £50,000 and £2 million for works with a number of fairly large 
works contracts up to £2 million not covered by the Bill.‖43 

 
44. Some witnesses pointed out that, for public contracts other than public works, if 

a contract of £50,000 was awarded over a period of up to four years, the yearly 
value of the contract could be as little as £12,500.  The Committee is clear that 
this is the policy intention, having put this to the Cabinet Secretary and heard 
that the Scottish Government will keep the matter under review.44  

45. In advance of the operation of the threshold amounts it was difficult for the 
Committee to reach a view based on evidence. The Committee supports the 
approach taken by the Scottish Government to balance the threshold amounts 
with proportionality. Overall, the Committee agrees with the FSB that, ―on 
balance £50k for supplies and services seems right‖.45 Similarly, the Committee 
is content with the threshold for public works contracts, as drafted. However it 
welcomes the Cabinet Secretary‘s undertaking to— 

―keep the matter under review to see what its impact is and ensure that we 
respond to any real-life concerns that might arise when the bill comes into 
force. The bill can amend the threshold through subordinate legislation and 
we would be able to make such amendments quite quickly if evidence 
emerged that such a move was required.‖46 

   
46. The Committee therefore welcomes the power at section 3(3) that allows 

the Scottish Government to amend the threshold amounts via order 
subject to affirmative procedure and supports the inclusion of this power 
in order that the Government might react to experience.  

Section 5 Estimated value of contract 

47. Section 5 provides that, when a contracting authority is calculating contract 
values, the relevant amount is the sum that it expects to pay and which is an 
estimate of the amount as opposed to the actual sum, excluding any VAT. The 
Scottish Ministers have the power to make further provision on how the 
estimated value of a contract is to be determined.  This issue was highlighted by 
the Faculty of Advocates as ―one that has had to be considered by the court‖. 
The Faculty considers that— 

                                            
43 Faculty of Advocates, Written Submission, page 2 
44 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 11 
December 2013, Col 2361 
45 FSB, Written Submission, Page 4, paragraph 1 
46 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 11 
December 2013, Col 2361 
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―Further statutory specification of the methods to be used will be welcome, 
subject to seeing the precise terms of any regulations to be made under the 
new legislation.‖47 

 
48. The Committee welcomes the clarification that the section 5 provision 

will provide. 

PART 2 – GENERAL DUTIES AND PROCUREMENT STRATEGIES 

Section 8 General duties 

49. The Bill sets out at section 8 a provision that a contracting authority must, in 
carrying out a regulated procurement, treat relevant economic operators equally 
and without discrimination and act in a transparent and proportionate manner.  
This section reflects existing provisions in the Regulations.  This provision 
applies to those contracts falling below EU thresholds that are equal to or 
greater than £50,000 or £2m for public works contracts. 

50. This section also states that a contracting authority must comply with the 
sustainable procurement duty set out at section 9.  The Bill at section 8(3) 
states that a contracting authority must not do anything under the sustainable 
procurement duty that conflicts with the general duty at section 8(1). 

51. The Committee examined the challenge of meeting the general duty whilst 
pursuing the sustainable procurement duty. Evidence from Scottish 
Government officials asserted that community benefit clauses with a similar 
balance to be struck with the general duty have been in use since 2008 and that 
extensive guidance exists.48  

52. The Committee also heard of the level of judgement involved in procurement 
officials assessing how the general duties sit with the sustainable procurement 
duty in the Bill and the importance of guidance on the operation of the duties.49 

53.   The Committee considers the balance of the powers at sections 8 and 9 
to be an important issue for the successful implementation of the 
sustainable procurement duty. The Committee therefore requests that the 
Scottish Government provides further information on how a contracting 
authority might balance these two provisions, indicating how it might 
address the matter in guidance for contracting authorities.  

Section 9 Sustainable procurement duty 

54. This provision sets out that a contracting authority before carrying out a 
regulated procurement must ―consider‖ how in conducting the process it can 
improve the economic, social and environmental wellbeing of the authority‘s 
area, facilitate the involvement of SMEs, third sector bodies and supported 
business in the process and promote innovation.  The section also sets out that, 

                                            
47 Faculty of Advocates, Written Submission, page 3 
48 Infrastructure and Capital Investment Committee, Official Report, 6 November 2013, Col 2072 
49 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 6 
November 2013, Col 2301 
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in carrying out the procurement, the authority has a duty to act with a view to 
securing improvement to the economic, social and environmental wellbeing of 
an authority‘s area. 

55. The importance of improving access to public procurement contracts for SMEs, 
the third sector and supported businesses was made clear to the Committee 
throughout evidence taking.  Insofar as the sustainable procurement duty builds 
in consideration of how to facilitate their involvement in the process, the policy 
objectives of the Bill depend to a great extent on this duty.  

56. The duty has been welcomed in evidence.  Any criticism made has centred 
either on the duty not being onerous enough or not sufficiently extended to 
cover specific policy areas.  For example, Professor Cuthbert stated that, ―The 
bill‘s intentions are good, but the sustainable procurement duty in particular is 
defined in such nebulous terms that it is unlikely to achieve much in itself‖.50  

57. Two of the ten Civil Society Organisation in Scotland priorities for the Bill 
concerned the sustainable procurement duty.  Firstly it called for a statement of 
intent ―to embed sustainable and ethical considerations at the heart of the 
procurement process‖.51  The Scottish Government has responded that 
―sustainability is at the heart of Scotland‘s public procurement reform 
programme and this is reflected through the aim of the Bill.‖52  Secondly, Civil 
Society Organisation in Scotland considers that ―to provide clarity and focus for 
the use of the term ―sustainable procurement‖,53 the Bill must include reference 
to the established definition of sustainable development‖ which is ―living within 
environmental limits, ensuring a strong, healthy and just society, achieving a 
sustainable economy, promoting good governance and using sound science 
responsibly‖.54 The Scottish Government considers that, despite the concerns 
expressed, this ―is addressed through the proposed sustainable procurement 
duty‖.55  

58. Exploration of the Bill during oral evidence-taking from Scottish Council for 
Voluntary Organisations (SCVO), Scottish Fair Trade Forum, Stop Climate 
Chaos Scotland and the Equality and Human Rights Commission, and a 
separate panel of the Scottish Trade Unions Congress (STUC), Unison 
Scotland and Unite, led to the conclusion that in order for a sustainable 
procurement duty to be implemented, cultural change has to take place and 
should be led from the top.56 The BMA was so concerned about this issue that it 
proposed a ―sustainable procurement charter‖ in its written submission.57  

                                            
50 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 6 
November 2013, Col 2088 
51 Civil Society Organisation in Scotland, Combined Submission, page 1 
52 Cabinet Secretary correspondence, 31 December 2013 
53 Civil Society Organisation in Scotland, Combined Submission, page 1 
54 Civil Society Organisation in Scotland, Combined Submission, page 1 
55 Cabinet Secretary correspondence, 31 December 2013 
56 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 4 
December 2013, col 2282, 2302, 2303 
57 British Medical Association, Written Submission, page 1 
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59. SCVO raised the importance of leadership58 and Martin Rhodes of Fair Trade 
Scotland stated— 

―Our experience of talking to and working with local authorities, universities, 
schools and colleges suggests that if the people who are at a high level in, 
for example, a local authority or a university administration and who have 
the political leadership to tell people what they want them to do, produce a 
clear and public policy statement, procurement officers will sit down and 
look at the guidance and gain the confidence to do what they need to do.‖ 59 

60.  Supporting this, Chris Oswald of the Equality and Human Rights Commission 
made the point that although ―training certainly helps (….) we come back to the 
issue of reporting. Reporting the positive outcomes that you have had 
encourages other people around you to change their practices‖.60  

61. The Committee considers that many of the points raised on the extent of the 
sustainable procurement duty are linked to the need to balance the provisions 
of the Bill with appropriate guidance that has a statutory weight.  The 
Committee seeks the assurance of the Scottish Government that the 
statutory guidance to be published on procurement strategies and annual 
procurement reports will be extensive and robust enough to impose the 
kind of cultural change sought by stakeholders.  The Committee also 
seeks clarification of whether guidance will be published in relation to the 
sustainable procurement duty itself. 

62. A separate area of concern related to the use of the term ―consider‖ at section 
9(1)(a), in terms of how contracting authorities should apply the sustainable 
procurement duty.  The Faculty of Advocates noted that ―this is, in essence, a 
duty to consider.  We suggest that this might have benefits as an aspirational 
provision to give encouragement to contracting authorities, but that it is unlikely 
to be effective in any meaningful, enforceable sense‖.61  

63. The Committee weighed up this evidence with the flexibility that is required 
from the provision and section 8(2) of the Bill that provides that a ―contracting 
authority must also comply with the sustainable procurement duty‖. The 
Committee noted that section 9 is further supported by the procurement 
strategy requirement at section 11(5)(a)(iii) for authorities to set out how they 
intend to ensure that regulated procurements will comply with the duties set out 
in section 8, including the sustainable procurement duty. Section 14(2)(b)  
states that a contracting authority must in its report review whether its regulated 
procurements complied with its procurement strategy. Where they did not, 
section 14(2)(c) states that the contracting authority must provide a statement 
on how it intends to ensure that future regulated procurements do comply.  

                                            
58 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 4 
December 2013, Col 2282 
59 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 4 
December 2013, Col 2280 
60 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 4 
December 2013, Col 2288 
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64. The sustainable procurement duty also represents a requirement to consider at 
an early stage how a contracting authority procures goods and services, the 
importance of which was highlighted often to the Committee throughout 
evidence taking. 

65. Duncan Osler, MacRoberts LLP, highlighted the findings of the ―Review of 
Scottish public sector procurement in construction‖62 where it ―specifically 
mentions the importance of design-led procurement and early thinking‖—63  

―The cost of good design thinking relative to outturn construction spend is 
relatively small, and the earlier the client body thinks about what it wants to 
procure, the social approach and the various other impacts, the more 
procuring officers will be helped in achieving a clean procurement. Such an 
approach would also comply with the provision in section 9(2) of the bill that 
the contracting authority should consider only ―matters that are relevant‖ to 
what is being procured. That is obviously essential and a matter of good 
governance.‖64 

66. The Cabinet Secretary also emphasised that ―placing a duty on contracting 
authorities to consider how they will promote innovation before they carry out a 
procurement exercise is an important step forward that should not be 
underestimated.‖65  

67. The Committee is reassured that the proposed duty at section 9 is supported 
by a level of accountability and reporting imposed on contracting authorities by 
sections 11 and 14 of the Bill. However, the Committee seeks a statement 
from the Scottish Government on how it might use procurement 
strategies and annual reports to assess the success of the application of 
the duty and ensure that the requirement only to “consider” sustainable 
procurement does not result in these important issues being 
circumvented or downgraded in importance.  

68. Oral and written evidence expressed disappointment in the lack of commitment 
to carbon emissions targets and environmental considerations within the 
sustainable procurement duty.  The Civil Society Organisation in Scotland‘s 
submission stated that the Bill ―should require procurement of certain quantities 
of goods and services meeting specified emissions standards‖.66  Tom 
Ballantine of Climate Chaos Scotland called for the sustainable procurement 
duty to include a similar provision to that at section 31 of the Bill on recycled or 
recyclable goods— 

 ―Putting a similar duty on suppliers and procurers with regard to goods that 
are procured and the emissions that are attributable to them would achieve 

                                            
62 http://www.scotland.gov.uk/Publications/2013/10/2688 
63 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 6 
November 2013, Col 2101 
64 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 6 
November 2013, Col 2101  
65 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 4 
December 2013, Col 2349 
66 Civil Society Organisation in Scotland, Combined Submission, page 1 
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a similar end and would beef up the importance of meeting the 
environmental target.‖67 

69. The recognition of fair trade was called for by a wide range of stakeholders 
including the University of Edinburgh, Nourish Scotland, the Scottish Fair Trade 
Forum, the STUC and the Civil Society Organisation in Scotland. The latter 
considered that ―the Bill should empower procurers to prioritise fairly-traded 
products wherever these are available, especially when no locally-sourced 
alternatives exist‖.68 

70. The Fair Trade Forum suggested that a requirement to include fair trade as a 
part of a contracting authority‘s procurement strategy, as a component of 
sustainable procurement, would ensure it is built into procurement decisions.   
The Forum was concerned that the duty at section 9 is built on a contracting 
authority‘s considerations of its own ―area‖ and will exclude fair trade from 
sustainable procurement decisions.  

71. The Committee was particularly interested in Scotland Excel‘s written evidence 
where it highlighted its own sustainable procurement strategy, which includes 
the promotion of the living wage and fairly traded goods.69  

72. Correspondence from the Cabinet Secretary to the Committee in response to 
this point states that— 

―The sustainable procurement duty should help encourage authorities to 
buy fairly traded goods where they are available.  A range of further work 
needs to be undertaken to progress the uptake of fair and ethical trade.  
The Scottish Government has agreed to work with the Scottish Fair Trade 
Forum to achieve this.‖70  

73. The sustainable procurement duty was welcomed by the SMEs that the 
Committee either spoke to informally or received written evidence from.  The 
Orkney Construction Training Group summed up many views— 
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―Accessibility to public contracts for SME sized organisations as principal 
contractor(as opposed to sub-contractor) is the key to maximising the 
economic wellbeing within each respective county across Scotland. We are 
the organisations who employ local people; we are the organisations who 
provide opportunity for people at a local level; we are the organisations who 
provide apprenticeship and other work based training opportunities to local 
people, and so it goes without saying that if our size of organisation can be 
enabled to access contract work then the economic wellbeing of 
communities throughout Scotland will be substantially improved and 
sustained.‖71 

74. The FSB stated— 

 ―Many public sector bodies profess their support for sustainable 
procurement including involvement of SMEs. In our view, many 
organisations still have some considerable way to go in moving from high-
level, warm words and showcase projects to embedding these priorities in 
routine procurement practices.  The sustainable procurement duty, with 
strategy and reporting on how this is being achieved, could help buyers 
focus more clearly on their priorities and how these will be achieved.‖72  

75. The Aberlour Childcare Trust (and others during informal evidence) mentioned 
the incidence of third sector organisations being required to return to contracting 
authorities ―savings generated in the delivery‖ of a contract.  The Committee 
raised this point with the Cabinet Secretary and was assured by her response 
and that of supporting officials that this contravened current guidance and that 
the Bill‘s statutory guidance would help to prevent similar processes in future.73  

76. Section 9(3) defines an SME as a business with not more than 250 employees.  
Some evidence suggests that this does not address the different needs of 
micro-businesses. The Professional Publishers Association Scotland considers 
that— 

―An organisation with 250 employees will have boundless resources that an 
organisation with 10-40 employees could not possibly hope for. This 
statement therefore only pays lip-service to what the majority consider as 
an SME and could be construed as anti-competitive.‖74 

77. The Committee considers that there is a possible case for a definition of micro-
business to be included in the Bill and reference to micro-business to be added 
to section 9.  This would help to ensure that they are incorporated into 
procurement decisions and the procurement strategies and annual reports of 
contracting authorities.  The FSB has also suggested to the Committee that 
annual reports should contain a breakdown of spending with micro, small, 
medium and large businesses.75 The Committee asks the Scottish 
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Government to comment on these proposals in advance of Stage 2 
consideration. 

Section 10 Supported businesses 

78. This section was inserted to make an exception to the requirement at section 
8(1) to treat all bidders equally and without discrimination. It allows a bidder who 
does not meet the definition of a supported business to be precluded from 
participating in a competition on that basis alone. The Explanatory Notes76 
clarify that this does not mean that a contract can be awarded directly to a 
supported business without competition but rather that the competition will be 
amongst supported businesses only. 

79. The Scottish Government considers that, ―This opportunity allows us to refresh 
guidance and draw to purchasers‘ attention opportunities such as the use of 
supported businesses.‖77 

80. The Committee heard in evidence a range of concerns in relation to the 
circumstances of supported businesses. Duncan Skinner of Glencraft informed 
the Committee that its contracts would not come within the parameters of the 
Bill because they generally fall below the £50,000 threshold.  However, he 
considered that the products that Glencraft supply would be ―wrapped up in a 
single procurement from a larger company, and companies such as mine do not 
get the chance to participate in those larger contracts‖.  One solution might be 
that ―there could be a percentage of the value of any single one-stop shop 
procurement contract that has to deliver not only community benefits but a 
certain amount of business with social enterprises in the bid‖.78  

81. Written evidence from the STUC suggested that the Bill should require every 
public authority to have at least one contract with a supported business.79 The 
Committee was made aware that this was not supported in the consultation on 
the Bill.80 However, the concern for the Committee is whether the provision at 
section 10 will ensure that supported businesses are given consideration in 
procurement exercises and whether it will assist them to compete.   

82. The Committee understands that the Scottish Government has used its 
supported business framework to try to raise awareness of their importance.81 
The Cabinet Secretary also advised the Committee that the definition of 
supported businesses may be widened by the future directive. 82 It is, however, 
clear that considerations should be built early into the procurement process in 
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order for opportunities to engage with supported businesses to be prioritised.  
The Committee therefore considers that the Bill should place a 
requirement on contracting authorities to include in their annual reports 
how they have engaged with supported businesses and used the 
supported businesses framework within each reporting year. 

83. The Committee also invites the Scottish Government to respond to the 
proposal that a social enterprises/supported businesses element should 
be included in the Bill’s community benefit requirements. 

Section 11 Procurement strategy and Section 14 Annual procurement 
reports 

84. The Committee received a considerable level of oral and written evidence to 
support the Bill‘s provision for certain contracting authorities to produce a 
procurement strategy.83  It was supported for a number of reasons, but primarily 
for the opportunity it offers to improve accountability, transparency and the 
measurement of performance. 

85. Specific areas where the procurement strategy would support the Bill‘s 
objectives have been addressed at relevant sections of this report. In addition, 
during informal sessions SMEs and third sector organisations highlighted the 
importance of advance notice of contracts in order that they had the capacity to 
respond and this was supported by Social Enterprise Scotland.84  The Institution 
of Civil Engineers (ICE) also stated that it saw ―merit in the development of 
procurement strategies and would argue that there needs to be greater visibility 
of anticipated workloads and procurement needs in order for industry to prepare 
appropriately and efficiently‖. 85 

86. The Committee supports the provision on procurement strategies and 
asks the Scottish Government to clarify how they could be used to 
provide, in general terms, advance notice of contracts. 

87. As drafted, the Bill‘s procurement strategy provision underpins the sustainable 
procurement duty and the community benefit requirement. The Committee also 
notes the duty at section 13 for contracting authorities to comply with the 
strategy. 

88. In addition to producing a strategy, a contracting authority must report on its 
procurement activity, including how it has met the targets in its strategy.  The 
Committee heard in evidence the importance of monitoring procurement 
activity, and the production of reports is clearly a factor in being able to achieve 
improvements. It is also important that, should a strategy of a contracting 
authority itself fall below an acceptable level, the situation is addressed. 
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89. In its scrutiny, the Committee has balanced the reservations it heard regarding 
the extent of the Bill‘s provisions in relation to sustainable procurement and 
community benefit with the requirement to produce a procurement strategy and 
report.   

90. The Committee noted Dr Jim Cuthbert‘s comment that— 

―The strategies are going to be published, but we cannot really look to the 
public to do a detailed scrutiny of them that will make sure that they hang 
together and are meaningful. The public sector will have to put substantial 
resource into picking up those strategies on some sort of a rolling 
programme and making sure that they go beyond just being mere tick-box 
exercises, or they will end up being largely meaningless.‖86 

91.   The Accounts Commission and Auditor General for Scotland stated in written 
evidence that they ―will take the proposals in the Bill into account in framing 
Audit Scotland‘s future audit work.  It is likely that, in due course, auditors of 
individual public bodies will wish to consider, and may report on, the readiness 
of public bodies to respond to new requirements and associated risks‖.87 

92. The Committee considers that the success of the Bill’s provisions on 
sustainable procurement and community benefit lie to a considerable 
extent with contracting authority investment in the production of a 
procurement strategy and annual procurement report which place 
emphasis on these matters. The Committee seeks the Scottish 
Government’s assurance that both the strategies and reports will be 
monitored effectively and that any deficiencies will be addressed. 

93. The Committee also invites the Scottish Government for its comments on 
the role of the Accounts Commission and the Auditor General for 
Scotland in monitoring the performance of contracting authorities via 
their procurement strategies and procurement annual reports. 

94. The Committee welcomes the provision at section 16(4) that “contracting 
authorities must have regard to any guidance issued under this section” 
and requests that any available detail on the nature of this guidance be 
provided to the Committee as soon as possible. 

PART 3 SPECIFIC DUTIES 

Section 18 Publication of contract notices and award notices 

95. The Bill provides that contracting authorities must publish regulated contracts 
on the Public Contracts website.  This duty to use the single portal was 
welcomed extensively. For example, the Faculty of Advocates felt that it 
would— 
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―ensure consistency of practice and assist in making the procurement 
process more transparent‖.88  

96. The Committee also heard similar support for the use of a single portal during 
informal discussions with the third sector and SMEs. The Committee noted that 
the Policy Memorandum states ―despite the success to date of the PCS (Public 
Contracts Scotland) and the high number of suppliers that have registered with 
the service, there are still large disparities in the use of PCS across contracting 
authorities‖. It therefore considered the provision essential to improve access 
and transparency for a number of suppliers across Scotland. 

97. The Committee considers this provision essential to improving access 
and transparency and welcomes the benefits it will bring for a range of 
organisations across Scotland. 

Sections 19-21 Community benefit requirements etc 

98. The Bill defines a community benefit requirement as a contractual requirement 
imposed by a contracting authority either relating to training and recruitment and 
the availability of sub-contracting opportunities or which is otherwise intended to 
improve the economic, social or environmental wellbeing of the authority‘s area 
in a way additional to the main purpose of the contract in which the requirement 
is included. 

99. Where the estimated value of the contract is greater than £4m, section 20 
requires that, before carrying out a procurement, the authority must consider 
whether to impose community benefit requirements.  The contract notice must 
include a summary of the community benefit requirements (and a statement of 
benefits it considers will be derived from them) or, where it does not intend to 
include any such requirements, a statement of reasons for not including a 
requirement.  The figure of £4m can be amended by order made by Scottish 
Ministers. 

100. The community benefit requirements were broadly welcomed in evidence by 
business organisations, the third sector, public authorities and individuals. The 
Equality and Human Rights Commission ―views community benefit 
requirements as having an important role to play in achieving sustainable 
outcomes for equality groups‖.89  

101. Scottish Government officials explained that the threshold of £4m was 
decided upon to reflect the EU Works threshold90 and those who gave evidence 
or responded to the Committee were generally content with this figure although 
there was some opposition. For example, Dave Watson of Unison felt that the 
£4m threshold was too high considering that ―there are other large contracts for 
which we would want to lever in community benefits, particularly for the local 
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community‖.91  Other concerns were expressed in relation to the approach 
taken to smaller contracts.  Chris Oswald stated— 

―I am slightly anxious about lighter-touch approaches below certain 
thresholds because we need to focus not on the value of the contract but on 
its utility and purpose.‖92  

102. This was in line with evidence from Aberlour Childcare Trust that community 
benefit should be triggered by contract type instead of value‖.93 

103. The Cabinet Secretary clarified the Scottish Government‘s policy position 
when she stated— 

―We must take great care in making it clear that the bill is not saying that 
there should not be community benefit clauses in contracts of less than £4 
million; it is simply mandating for contracts at or above that level. We should 
encourage appropriate community benefit clauses in all public contracts 
where those are proportionate and appropriate.‖94 

104. The Committee raised with the Cabinet Secretary the idea that community 
benefit requirements could be determined on the basis of the nature of the 
contract rather than its value. She responded that it was possible to take that 
approach but that in her view the Scottish Government— 

―might end up having fewer contracts covered than would be covered by 
putting a financial threshold in place. There are arguments for and against 
all the approaches that we could take to mandating a particular approach to 
community benefits. We have opted for a particular financial threshold and I 
have given you the reasons for that. However, I stress that that does not 
mean that contracts whose value is below that threshold should never have 
community benefit clauses in them. 

―There are different ways that we could go with the nature of the contract. 
Some witnesses have suggested that the threshold could be set at 
contracts that are a certain proportion of the public authority‘s overall 
budget, but I am not convinced that that would be a sensible approach to 
take.‖95  

105. The Committee recognises that the community benefit requirement is 
mandatory for contracts above the £4m threshold but seeks information 
from the Scottish Government in relation to how the inclusion of a 
community benefit requirement will be encouraged in contracts of a lower 
value. 
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106. The Committee is reassured by the power at section 20(5) which allows the 
Scottish Government to change the community benefit requirements threshold 
amount by order.  The Committee notes the Scottish Government 
correspondence to the Delegated Powers and Law Reform Committee in 
relation to this power in which it clarifies that ―changes might be more 
substantive than simple adjustments relating to changes in the value of money 
over time. Experience of application of the requirements on community benefits 
might mean that more substantive changes are required. It is not anticipated 
that the thresholds will need to be amended frequently. However, given that 
substantive changes to the threshold could have significant consequences, the 
Scottish Government believes it is appropriate for exercise of the power to be 
subject to the affirmative procedure.‖96 The Committee also notes that the 
DPLR Committee is content with the power as drafted. 

107. The Committee supports the section 20(5) provision and its potential to 
react to the experience of the application of the community benefit 
requirements.  

108. The Committee also heard concerns that the community benefit requirements 
provision would stimulate a formulaic response that would not allow for proper 
assessment of community benefit.  Susan Love of the FSB stated— 

―Our worry is that if CBC97s start to be slapped on every project the buying 
bodies will take less time over constructing them and will end up simply 
using a formula and saying, ―We will have 10 of that kind of apprentice, 10 
of that kind and 10 of that kind. 

―The difficulty with that is that, if there is no flexibility around the outcome 
that an organisation is looking for from the CBC, it will put up a barrier to a 
lot of local small businesses that can deliver the benefit that it is looking for. 
They may have a good record on local training and use local apprentices, 
but they might not be able to take on 10 of a specific kind of apprentice.‖98 

109. The FSB and others, including those who participated in the Committee‘s 
informal discussions, considered that it was essential to monitor the contract 
post-award to establish what had been delivered under the community benefit 
requirement.  For example, as the FSB put it— 
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 ―Is a larger business hiring 10 apprentices who are then sacked at the end 
of the 18-month project a better outcome than having a number of small 
local businesses involved that employ one or two local apprentices each 
who will still have a job at the end of their four-year apprenticeship?‖99  

110. Duncan Osler highlighted in evidence that the procurement strategy 
―specifically includes a component on community benefit, but the report does 
not say that it must be reported on subsequently‖.100  

111. The Construction Industry Training Board Scotland considers that in addition 
to including the expected benefits of the community benefit requirements in the 
contract award notice ―reporting of benefits should also be a condition of the 
contract and it is unclear if contracting authorities will be required to do this‖.101  

112. The Committee considers that section 14(2) of the Bill on annual 
procurement reports must specify that contracts that include community 
benefit requirements should be reported upon and detail of the 
community benefits achieved should be provided.  The Committee 
considers that monitoring of this type of contract is of substantial 
importance that is unlikely to lessen and, as such, a provision requiring 
this to be undertaken should be included on the face of the Bill.  

113. Section 21 of the Bill gives the Scottish Ministers a power to issue guidance 
on the use of community benefit requirements.  It indicates areas which may be 
covered, including consultation, information to be contained in the contract and 
award notices and the circumstances in which community benefit requirements 
would or would not be appropriate.  Section 21(3) provides that contracting 
authorities must have regard to any guidance issued.   

114. Susan Torrance of the SFHA highlighted that— 

―Providing apprenticeships and employment to local folk is at the core of 
what our members do. However, the confidence to do that and understand 
how that engages with EU treaty obligations is the biggest concern. Our 
members saw the bill as an opportunity to specify things in greater detail 
and give greater clarity and confidence so that they could then incorporate 
community benefit clauses, because that is what they would like to do.‖102 

115. CITB Scotland— 

―welcomes the inclusion of community benefit requirements relating to 
training and recruitment within public sector contracts.  The Bill will make it 
a requirement for contracting authorities to consider the inclusion of 
community benefit provisions for contracts over £4m.  Contracting 
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authorities will need to state reasons for not including community benefits 
as part of the procurement.  CITB would argue that the Scottish 
Government should use this legislation to provide strong encouragement to 
the public sector to provide training opportunities in all contracts over the 
value threshold if appropriate.‖103 

116. The Committee has also heard of a need for flexibility, however, with George 
Eckton of COSLA stating— 

―I think that council leaders hugely welcome community benefit clauses. 
However, I think that their main concern was that the wording of the bill 
should not onerously prescribe what they do and that they should be able to 
reflect local circumstances.‖104 

117. The Committee understands the balance which is intended to be struck 
between legislation and guidance.  However, as drafted, the success of 
the community benefit requirements rests to a great extent with the 
guidance and the Committee therefore requests further information on 
this guidance as soon as possible. 

 Section 22-24 Exclusion  of economic operators and selection of tenderers 

118. Section 22 sets out a regulation-making power allowing Scottish Ministers to 
require contracting authorities to exclude economic operators from a regulated 
procurement process where convicted of a criminal offence.  It allows 
regulations to cover matters such as evidence and exceptions. 

119. Section 23 provides a power for the Scottish Ministers to make regulations 
about the selection of economic operators to take part in a procurement 
process.  It allows these regulations to cover minimum standard requirements 
(such as financial standing, technical ability or other characteristic), criteria 
which can be used to exclude or include tenderers and the procedure to be 
followed when determining whether or not to include an economic operator. 

120. Section 23(3) sets out examples of criteria that may be specified in the 
regulations, including conviction of an offence, failure to pay tax, an act of 
misconduct, distorting competition, lack of a necessary licence, non-
membership of regulatory body where required, financial difficulty such as 
insolvency, or administration and where performance in relation to another 
regulated procurement was not satisfactory. 

121. In addition to these regulation-making powers, the Bill gives the power to 
Scottish Ministers to issue guidance about the selection of economic operators 
which contracting authorities must have regard to.  The Scottish Government 
considers that it may address workforce related issues such as those raised by 
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the Civil Society Organisation in Scotland on employment standards and the 
living wage via this guidance.105 

122. The Committee received considerable evidence stating that the Bill should 
ensure that public contracts must include a requirement to pay the living wage. 
The STUC was concerned that the living wage ―is not mentioned in the bill or in 
any of the supporting documents.‖106  

123. European law was a significant component of the Committee‘s consideration 
of this issue. Correspondence from the European Commission to the Scottish 
Government107 indicates that such a provision would be likely to conflict with the 
Posting of Workers Directive in that a living wage set at a higher level than the 
UK‘s minimum wage is unlikely to meet the requirements of the directive.  The 
Scottish Government takes the view that it is unable to include a mandatory 
requirement in the Bill on the living wage due to the position of the Commission. 
However, the Cabinet Secretary stated in correspondence— 

―Whilst we cannot make payment of the living wage a requirement in 
contracts, we do want to encourage good practice by employers and have 
looked at ways in which we can take a range of workforce related matters 
into account in the procurement process. So the Bill proposes that the 
Scottish Government should have the power to issue statutory guidance on 
workforce matters in procurement, including remuneration.‖108 

124. Dave Watson of Unison considered that— 

―The key legal issue is that for the living wage to be lawful in procurement it 
has to be linked to the performance of the contract.‖109   

125. He further developed this point in evidence stating that ―it will all boil down to 
a potential challenge under the posted workers directive‖.110  He concluded that 
―If you really want to bottom out the theoretical legal challenges, our counsel 
opinion has shown how that can be achieved through a small amendment to the 
bill. Frankly, though, the chances of a legal challenge are absolutely 
minimal.‖111  

126. The Committee noted the criticism of the approach taken by the Scottish 
Government from a number of witnesses, including how the question on the 
living wage was asked of the European Commission.  Whilst this evidence has 
highlighted serious considerations concerning EU law, the Committee noted the 
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current position of the Commission ―that requirements regarding the level of 
wage payable to posted workers may not go beyond the mandatory rules for 
minimum protection provided for by the [Posting of Workers] Directive‖112 and 
that consequently ―A ―living wage‖ set at a higher level than the UK‘s minimum 
wage is unlikely to meet this requirement‖113. 

127. The Committee notes the Scottish Government’s position on the living 
wage.  However, given the extent to which the encouragement of its 
payment will rest within the guidance to be published under section 24 of 
the Bill, the Committee requests further information on how it intends to 
address this matter in draft guidance. 

Blacklisting  

128. Also relating to the section 23 and 24 provisions, the Committee took 
evidence on the issue of blacklisting and how the Bill might assist to eliminate 
the practice.  Scottish Government officials explained that the provisions on the 
exclusion of bidders and resulting guidance offered a clear opportunity to 
address this issue.  However, the Committee was concerned that the unions 
and others, such as the Civil Society Organisation in Scotland, were not fully 
reassured that the Bill would strengthen newly-published guidance on 
blacklisting. 

129. The Cabinet Secretary extended the assurance that— 

 ―The on-going dialogue with the trade unions is important. We want to 
continue to talk to them to make it absolutely clear that anything that we can 
do to banish blacklisting will be done. The bill and the regulations that can 
be made under it will make it possible to exclude a company from public 
contracts when there is evidence that it has been engaged in blacklisting 
and has not taken appropriate remedial action to put its house in order.‖114  

130. The Committee notes that the approach to be taken by the Bill to 
eliminate the practice of blacklisting via regulations will support the 
existing guidance and welcomes the Scottish Government’s ongoing 
dialogue with the trade unions on this matter. 

Tax avoidance/tax evasion 

131. Section 23(3)(b)(i) of the Bill indicates that the regulations may include 
provision that, where an economic operator has failed to comply with an 
obligation to pay tax, the operator may not take part in a procurement exercise. 
Evidence from the Civil Society Organisation in Scotland, Unison and the 
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Ethical Consumer Research Association puts forward the assertion that the Bill 
should take this a step further and address ―tax dodging and tax avoidance‖.115  

132. Dave Watson of Unison has suggested that the Bill might be used to address 
aggressive tax avoidance rather than simply tax evasion.116  The Committee 
asks the Scottish Government to provide information on whether it has 
considered adding provisions at section 23 that might address this issue.  

Section 27 Giving of reasons to unsuccessful applicants.   

133. This section imposes a duty on the contracting authority to inform economic 
operators of the reason for their exclusion from a procurement process. It also 
imposes a duty to inform unsuccessful tenderers of its decision, setting out the 
details of the successful tenderer, the criteria used to award the contract and 
the scoring against the criteria of the successful and unsuccessful tenderers.   

134. The Faculty of Advocates considers that— 

―The requirement for a contracting authority to notify disappointed tenderers 
of the outcome of the procurement exercise will [also] ensure greater 
transparency.‖117 

135. ICE considers that it ―should be good for future business development 
opportunities‖118. 

136. The Committee notes that section 27 will encourage transparency and 
supports this provision as drafted. 

Section 31 Amendment of Climate Change (Scotland) Act 2009 
 
137. Section 31 of the Bill inserts a new section 82A in the Climate Change 

(Scotland) Act 2009. That new section provides a power for the Scottish 
Ministers to require specified contracting authorities to ensure that a certain 
proportion of things procured comprise of or include recycled material or 
material that is designed to be recycled.119  

138. The Scottish Government believes that the Bill provides an opportunity to 
stimulate demand for certain products that can be, are, (or are designed to be) 
repaired, reused, refurbished, remanufactured or recycled. It is anticipated that 
the Bill would not only stimulate demand for these products, but would also 
drive innovation and supply, and thereby benefit Scottish companies and the 
Scottish economy.120  
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139. The new section 82A would complement section 82 which states that the 
Scottish Ministers may, by regulations, require that things procured or 
constructed comprise of or include or contain a certain proportion of recyclate. 
The Bill would create a power to make regulations to introduce similar 
requirements in relation to remanufactured or reused goods or goods intended 
for repair, reuse, refurbishment or remanufacture.121  

140. In both written and oral evidence, stakeholders were generally welcoming of 
the amendment to the 2009 Act, and saw it as a positive step.  

141. However some stakeholders expressed reservations, which tended to fall into 
two categories. Some organisations felt that section 31 of the Bill doesn‘t go far 
enough, and misses opportunities to link in more strongly with the 2009 Act and 
to play a part in meeting the Scottish Government‘s own emissions targets. 
Other organisations raised concerns that the amendment may have a 
detrimental impact upon flexibility and project costs, and that implementation 
should be undertaken in a way which is mindful of the limits of individual 
contracts. 

142. The Civil Society Organisation in Scotland submission argued that public 
procurement processes should be tied into meeting the 2009 Act targets as an 
outcome of the Procurement Reform (Scotland) Bill. 

In its written submission, the RSPB expressed concerns around the compatibility 
of the Bill with public duties under the 2009 Act, noting that the Act already sets 
the overall goals for public bodies to reduce greenhouse gas emissions and adapt 
to climate change, and emphasised that that the Bill must – 

―set duties, goals and objectives which fit within and enhance the delivery of 
the Public Bodies Climate Change Duty, whilst reducing Scotland‘s overall 
environmental footprint.‖122 

143. The Cabinet Secretary considered that--  

“It is also important to try to avoid undue duplication, which might add to the 
confusion and complexity. The Climate Change (Scotland) Act 2009, for 
example, already places public bodies under a number of sustainability 
duties, and it would not necessarily be particularly helpful to replicate those 
in the Procurement Reform (Scotland) Bill.‖123  

144. This view was subsequently repeated in correspondence to the Committee 
from the Cabinet Secretary. 
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Public sector procurement of ‘green products’ 

145. Stuart Greig, Head of Zero Waste Policy at the Scottish Government,  
considered that the market for ‗green products‘ in Scotland requires 
development, especially in light of emerging megatrends, such as resource 
scarcity and climate change.124  

146. The Committee suggested that the potential environmental impact of the Bill 
and what it could do to stimulate growth was not yet known. Mr Greig 
responded that –  

―The bill will provide the enabling power for us to consider what the 
regulations would look like and where the key market opportunities are. 
Once we have that information, we can have a full business and regulatory 
impact assessment and understand where the key market opportunities are. 
The bill gives us a roadmap to start to move into the area.‖125  

147. The Cabinet Secretary explained that— 

“Although the power in section 31 is a really important power to have in the 
bill we need to ensure that we use it properly and that we do all the lead-up 
work in close discussion and liaison with industry and the public sector. We 
will continue to do a lot of work on that, and I will be happy to hear the 
committee‘s views and involve the committee in that work as we 
progress.‖126  

148. In written evidence, the Sustainable Scotland Network raised concerns that 
the focus on recycling and recyclables does not ‗move anything on‘, and may in 
fact create new restrictions. It states that –  

―…there is a danger that the Bill inadvertently moves us backwards due to 
its focus on recycling/recycled products, when we should be encouraging 
the public sector to move up the waste hierarchy, particularly in the current 
economic climate, i.e. Reduce demand, Reuse what is purchased, Recycle 
what cannot be reused, Recover energy from what cannot be recycled. 
Scotland is a Circular Economy 100 member and the Bill should be 
supporting a transition to a low carbon, circular economy, rather than 
continuing to focus on recycling.‖127  

149. Sylvia Gray of the Sustainable Scotland Network reiterated this point during 
oral evidence and a number of witnesses also advocated the circular economy 
approach, and the minimisation of waste. Karen Bowman of the University of 
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Edinburgh illustrated the University‘s approach to reuse and waste reduction, 
and advocated the use of the UN‘s Marrakech Approach.128 

150. Several organisations suggested in written evidence that the Bill should 
require suppliers to the public sector to publish annual assessments of carbon 
emissions as a result of their business and provide information on the ‗cradle to 
grave‘ carbon impact of the goods or services supplied. They also suggested 
that a proportion of procured goods and/or services should conform to ‗specified 
emissions standards‘.129  

151. The Committee heard from Tom Ballantine of Stop Climate Chaos Scotland, 
who made similar points during evidence. He also added that— 

―much will come down to the framing of the guidance, the training that is to 
be offered and procurers being confident that, if they do the environmentally 
good thing, no one will come down on them like a ton of bricks telling them 
that they should have looked at the cost first.‖130  

152. However, those who gave written and oral evidence were keen to emphasise 
that regulations should not be too prescriptive, and should consider the life-time 
impact of goods and services, as per the Marrakech Approach, and should be 
flexible to suit the scale of specific projects.  

153. The Committee welcomes the commitment by the Scottish Government 
to pursue opportunities to drive greener public procurement, and to 
expand the market for recycled and recyclable materials and, therefore, 
supports the provision as drafted. 

154. Given that research is ongoing and comparatively little information is 
presently available regarding the potential impacts of the Bill, the 
Committee welcomes the Cabinet Secretary’s undertaking to involve the 
Committee in this work as it progresses. 

 
PART 4 – REMEDIES 

155. This part of the Bill provides a supplier with a right of recourse to the courts 
where it believes it has suffered or risks suffering loss or damage as a 
consequence of an action or non-action or a decision by a contracting authority 
as part of a regulated procurement.  

156.  Evidence received welcomed the remedies, with Duncan Osler stating that— 
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  ―Without the provisions, the regime could be disregarded with relative 
impunity and contractors would not necessarily have confidence in it.‖131  

157. However, he also articulated the concerns that the Committee heard during 
its informal evidence-taking when he explained that ―it is worth noting that, even 
with a fully regulated procurement, it is an expensive business for bidders to 
undertake litigation, as it is a difficult and problematic thing to do‖.132  This view 
was repeated in oral evidence from the FSB and the Scottish Chambers of 
Commerce133.  

158. The Committee received written and oral evidence to support the 
establishment of a procurement ombudsman and/or a tribunal rather than the 
Bill simply relying on right of recourse to the courts.  

159. Colin Sinclair of NHS National Procurement highlighted that the option for 
SMEs to use court action if they are unhappy might put them off ―which would 
inhibit their ability to get involved. What we had hoped for was a kind of 
ombudsman approach, and support for SMEs to get better access to contracts 
and to be able to win contracts‖.134 

160. The British Healthcare Trades Association extended the argument, stating— 

 ―we would welcome the Committee investigating whether there is a 
potential role for a Scottish Procurement Ombudsman in respect of 
monitoring strategies and annual reports and with regard to complaints.‖135  

161. Maclay, Murray and Spens stated— 

―We believe there are strong arguments to support the creation of a 
specialist procurement tribunal which could hear complaints from aggrieved 
tenderers quickly and, compared to the civil courts, much more cheaply. 
Under the current system, the costs involved in challenging a procurement 
procedure in court is often prohibitive.‖136  

162. The Specialist Engineering Contractors‘ (SEC) Group Scotland considered 
that— 

 ―traditional procurement mindsets could hinder implementation of this 
legislation; therefore there is a need to have in place a ―driver‖ to monitor 
and challenge non-complying practices on an on-going basis; many 
―economic operators‖ will be small businesses; they will not have the 

                                            
131 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 6 
November 2013, Col 2111 
132 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 6 
November 2013, Col 2111 
133 Scottish Parliament Infrastructure and Capital Investment Committee, Official Report, 27 
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financial means to bring a court claim which will then enable an errant 
authority to continue with its non-compliance‖.137 

―We are strongly of the view that the Bill should establish an Office of Public 
Procurement Regulator (or Ombudsman) to help in enforcing the Bill‘s 
provisions.‖138 

163. The Cabinet Secretary made clear in evidence that the Scottish Government 
has not ruled out the establishment of an ombudsman.  The Government will 
consider the issue when the new Directive is adopted and the 2012 Regulations 
are replaced. The Government recognises that other EU member states have 
established procurement tribunals as part of their implementation of directive 
remedies and the Government will take into account evidence heard on the Bill 
when considering the matter further.139 

164. The Committee acknowledges and supports the establishment of a 
remedies regime under the Bill that is proportionate to the lower 
thresholds.  However, given the evidence heard in relation to remedies, 
the Committee also supports the establishment of a tribunal or 
ombudsman and asks the Scottish Government to keep it informed of 
developments in this policy area. 

Freedom of Information 

165. The Committee‘s attention was drawn to the possibility of Freedom of 
Information issues arising in relation to the award of public contracts to be dealt 
with by the provisions of the Bill. 

166. However, the Cabinet Secretary was unequivocal in her response to the 
Committee‘s questioning, stating that— 

―If there is a case for further extension of the regime to companies that 
contract with public authorities, the way to provide for that is through the 
provisions of the FOI legislation. It would be inappropriate and clumsy to try 
to do it through the Procurement Reform (Scotland) Bill when a mechanism 
for it exists elsewhere.‖140 

167. Evidence from the Scottish Information Commissioner (―the Commissioner‖) 
highlighted her recommendation that ―consideration is given to bringing these 
provisions (in sections 28 and 29) more into line with the existing provisions in 
FOISA [Freedom of Information (Scotland) Act 2002] and the EIRs 
[Environmental Information (Scotland) Regulations 2004].‖ The Committee 
raised this point with the Cabinet Secretary who stated that she was happy to 
discuss these concerns with the Commissioner.  The Cabinet Secretary added 
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that ―If there are any amendments that we can make at the next stage of the bill 
to address those concerns, we will be happy to consider them.‖141 

168. The Committee accepts the argument put forward by the Cabinet 
Secretary in relation to general provision on FOI matters and welcomes 
the Cabinet Secretary’s undertaking to communicate with the Scottish 
Information Commissioner on the matters raised in relation to the drafting 
of sections 28 and 29 of the Bill.  The Committee seeks information on 
these discussions before the conclusion of the Parliamentary scrutiny of 
the Bill. 

Skills/training and cultural change 
 
169. The Committee heard how training of procurement professionals is seen as 

the key to bringing the provisions of the Bill into force and that the provisions will 
not be used effectively unless procurement professionals are given greater 
support.  The Committee notes that reference is made to training in the Bill‘s 
Policy Memorandum. 

170. The Accounts Commission and Auditor General for Scotland stated— 

―Public bodies need to have professionally qualified people, effective 
systems and adequate resources to provide the procurement capability to 
achieve good results.‖142  

171. They added that— 

 ―Public bodies will be required to demonstrate how their procurement will 
promote or improve the economic, social and environmental wellbeing of 
their areas.  This and other aspects will require fresh thinking and may 
require training in new approaches to managing procurement.‖143 

172. The British Healthcare Trades Association emphasised the need for cultural 
as well as legislative change, asserting that ―Generally we would like to see an 
obligation on public bodies to make sure their procurements staff are properly 
trained.‖144 

173. Karen Bowman, University of Edinburgh, felt that the Bill ―has missed an 
opportunity to place an obligation on public bodies to ensure that their 
procurement people are trained‖.145 European legislation was important in this 
context, in that evidence suggested that a fear of breaching European rules 
lead to over-caution in procurement practices.  
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174. The Committee heard that there are different standards in procurement 
practices across Scotland and the Committee supports the intention of the Bill 
to improve consistency between contracting authorities.  It is important to the 
stakeholders engaged in the Committee‘s consideration of the Bill that the 
opportunity to effect change in procurement is not held back by lack of training 
and expertise. The Committee believes that through the implementation of 
the Bill and its guidance a great deal could be achieved. However, given 
the crucial nature of skills development to the success of the Bill’s 
provisions, the Committee invites the Scottish Government to consider 
and respond to the recommendation that the training and development of 
staff is included as a requirement in the procurement strategy and annual 
procurement report guidance provision at section 16 of the Bill. 

175. The Committee also seeks clarification in respect of awareness-raising 
and support, particularly for third sector organisations and SMEs to assist 
them to bid for public contracts. 

 EXEMPTIONS SOUGHT TO BILL PROVISIONS 

Health and social care services 

176. The Committee was alerted to issues relating to the procurement of health 
and social Care services by correspondence from the Health and Sport 
Committee Convener146, written evidence from the Coalition of Care and 
Support Providers Scotland (CCPS)147, a memorandum from the Local 
Government and Regeneration Committee (at Annex E) and the Finance 
Committee‘s correspondence on the Bill (at Annex E). 

177.   The Health and Sport Committee through a range of recent inquiries has 
received and heard evidence from a range of stakeholders on problems they 
had experienced in relation to health and social care procurement. The 
Convener to the Committee assisted the ICI Committee‘s scrutiny of the Bill by 
attending its evidence session with the Cabinet Secretary on 11 December 
2013.  

178. The ICI Committee took oral evidence from the CCPS on 27 November 2013 
in order that it might examine thoroughly the implications of the Bill for the 
health and social care sector. 

179. Written and oral evidence from CCPS established that it wishes to see the 
Bill— 

 exempting contracts for care and support from any standard requirement to 
advertise and compete (through sections 4 and 8);  

 introducing both a sustainable procurement duty and a requirement on 
contracting authorities to produce a procurement strategy (both provisions 
to be suitably amended to reflect specific concerns relating to care and 
support) (sections 9 and 11); and  
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 making provision for guidance to be issued on matters relating to the 
workforce performing public contracts (section 24).  

 
180. Submissions from Aberlour Childcare Trust, Marie Curie Cancer Care, SAMH 

and unions (and others) supported the exemption of health and social care 
contracts from the Bill.  Marie Curie Cancer Care cited its— 

 ―extensive experience to show that procurement is not always the most 
desirable route. Partnership approaches to the delivery of services have 
proven to result in positive outcomes for individuals. As such we would 
hope that where other models have been proven to work that they are 
allowed to continue.‖148  

181. It supported the CCPS view that ―public bodies should be required to 
consider the best mechanism for procuring care, and always engage with the 
service users to ensure their needs are being met‖.149 The Committee also 
heard the importance of local and community knowledge and expertise in 
commissioning services.  

182. In response to Committee questioning the Cabinet Secretary clarified that— 

 ―there are special issues that mean that it would not be appropriate to 
require competitive tendering for health and social care contracts. However, 
when an authority chooses to hold a competition for such services, it is 
important that some provisions in the bill would continue to apply. It is also 
important that an authority‘s procurement strategy—[…]—and its contracts 
register cover health and social care contracts.‖150  

183. Subsequent correspondence from the Cabinet Secretary enforces this 
viewpoint.151 

184. The Cabinet Secretary has informed the Committee that the Scottish 
Government intends to lodge an amendment to the Bill at Stage 2 to 
exempt health and social care contracts from the provisions in the Bill 
that relate to advertising and competition, whilst at the same time 
ensuring that, where possible, the provisions in the Bill continue to apply.  
The Committee welcomes this commitment. 

185. The Committee also asks the Scottish Government to consider how it 
might address the issues raised by CCPS and others relating to 
consultation and the continuity and standard of care, possibly via the 
procurement strategy provisions at section 11(5) of the Bill. 

186. The Committee is aware that the upcoming directives are expected to 
introduce a light-touch regime for social care and health services and 
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asks the Government for clarification on how its legislative approach to 
these services is expected to sit with EU law. 

Higher education/research 

187. The Committee heard evidence from Advanced Procurement for Universities 
and Colleges (APUC) and the University of Edinburgh that the Bill or 
implementing regulations should ―clearly exclude contracts for goods, services 
or small works for the purposes of academic research to avoid unintended 
consequences, for the University‘s staff or its research income, and for all 
Scottish universities, as stated by APUC, to avoid having to meet new 
compliance risks at much lower values than at competitor HEIs in the rest of the 
UK and in the EU.‖152 This was described to the Committee as a risk to growth 
in research funding and a constraint on innovation.153 

188. There was also a difficulty in separating out procurement for research from 
that for teaching where many institutions share goods/services and works 
between the two. Evidence indicated that exemptions should apply to HEIs and 
that the new directives could offer more flexible options for the sector. 

189. The Committee has received assurances from the Cabinet Secretary 
that the particular circumstances faced by universities and colleges are 
being addressed in current discussions and the Committee welcomes this 
commitment.  The Committee asks for an update on any impact on the 
Bill’s provisions in advance of its Stage 2 consideration. 

Delegated Powers and Law Reform Committee scrutiny 

190. Under Rule 9.6.2 of Standing Orders, where a Bill contains provisions 
conferring powers to make subordinate legislation, the Delegated Powers and 
Law Reform (DPLR) Committee must consider and report to the lead committee 
on those provisions.  

191. The DPLR Committee report is attached at Annex D. 

192. The Committee noted the points raised by the Committee in respect of the 
powers at section 1(2) and (3) and section 7(1) of the Bill.  The Committee 
notes the Scottish Government’s response in respect of these powers. 

193. The Committee notes that the Scottish Government has agreed to bring 
forward an amendment to address the issue raised by the DPLR 
Committee in relation to the power at section 10(4) of the Bill and will 
examine this amendment as part of its Stage 2 considerations. 

194. Whilst the DPLR Committee accepts the power at section 11(5)(d) in 
principle, the ICI Committee notes that, given its extent, the DPLR Committee 
considered that it should be subject to affirmative procedure.  The Committee 
notes the Scottish Government’s response in respect of these powers. 
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195. The Committee notes that the DPLR Committee recommends that 
guidance provided for at sections 16, 21 and 24 should be published on 
issue and supports this recommendation.  

Finance Committee scrutiny 

196. The Finance Committee issued a call for written evidence on the Financial 
Memorandum (FM) on 16 October 2013.  Seventeen responses were received 
from organisations representing procurement interests within local authorities, 
the NHS, the further and higher education sector and the social housing sector. 
The Finance Committee heard concerns about the Bill from local government, 
higher education and the Scottish Federation of Housing Associations. 

197. Correspondence from the Finance Committee is at Annex E. The ICI 
Committee noted that the area of potential impacts of research-related 
procurement raised by the higher education sector has been addressed in this 
report and by the Scottish Government in its correspondence with the 
Committee.  

198. In relation to the concerns relating to the burdens placed on contracting 
authorities and thereby local authorities by the provisions of the Bill, the ICI 
Committee notes the response from the Scottish Government that ―Ministers will 
have the flexibility to adapt their approach quite quickly, either by changing the 
substance of what public bodies are asked to do or by varying the thresholds at 
which the requirements apply.‖154 

199. The ICI Committee questioned the Cabinet Secretary in relation to the 
―uncertainty about staff costs beyond 2016-17‖ highlighted by the Finance 
Committee and accepts her position that assessment of necessary staff 
provision will be required to be carried out nearer the time.155 

Local Government and Regeneration Committee scrutiny 

200. The Local Government and Regeneration (LGR) Committee considered the 
Bill‘s implications for public services and community regeneration.  The LGR 
Committee considers ―that the introduction of this Bill is both welcome and 
timely‖.156 

201. The Committee noted the LGR Committee evidence in relation to the 
provision of health and social care services, which it incorporated into its own 
evidence taking on 27 November 2013.  The points it highlighted in respect of 
community planning157, were put to the Cabinet Secretary by the ICI Committee 
during evidence taking on 11 December 2013. The Committee was reassured 
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that ―bill is aligned with the forthcoming community empowerment and renewal 
bill and the approach to community planning partnerships‖.158 

202. The Committee welcomes the LGR Committee‘s evidence and would 
welcome any relevant update on post-legislative work undertaken by the LGR 
Committee. 

Policy and Financial Memoranda 
 
203. The lead Committee is required under Rule 9.6.3 of Standing Orders to 

report on the Policy Memorandum which accompanies the Bill. The Committee 
considers that the Policy Memorandum provides adequate detail on the policy 
intention behind the provisions in the Bill and that it explains the alternative 
approaches that were considered and why the approach taken in the Bill was 
adopted. 

204. As part of this scrutiny, the Committee examined the consultation taken on 
the policy objectives of the Bill. The Committee explored the approach taken by 
the Scottish Government with a range of witnesses and is content that the 
Scottish Government has undertaken extensive consultation in a range of 
formats, including the establishment of stakeholder working groups. 

205. Rule 9.6.3 also requires the lead Committee to consider and report on the 
Bill‘s Financial Memorandum.  Following examination of the issues brought to 
its attention by the Finance Committee, the Committee is content with the 
Financial Memorandum as drafted. 

 
General principles 
 
206. Under Rule 9.6.1 of Standing Orders, the lead committee is required to report 

to the Parliament on the general principles of the Bill. In doing so, the 
Infrastructure and Capital Investment Committee has taken into consideration 
evidence from a wide range of groups and stakeholders. 

207. The Committee considers that the Bill‘s provisions at section 9 (sustainable 
procurement duty), sections 17 and 18 (publication of contracts), section 19 
(community benefit requirements), sections 23 and 24 (selection of tenderers) 
and the duties at section 27 (information for unsuccessful participants) are 
important steps forward in addressing barriers to those bidding for public 
contracts.  

208. The Committee considers that legislation is required to improve the 
situation of those attempting to access public contracts and that the Bill 
establishes a national procurement framework for Scotland that will 
improve consistency and transparency.  The Committee therefore 
recommends that the Parliament agrees the general principles of the Bill. 
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ANNEXE A: EXTRACTS FROM THE MINUTES OF THE INFRASTRUCTURE 
AND CAPITAL INVESTMENT COMMITTEE  

 

19th Meeting, 2013 (Session 4) Wednesday 9 October 2013 

Procurement Reform (Scotland) Bill (in private): The Committee considered 
and agreed its approach to the scrutiny of the Bill at Stage 1 

 

21st Meeting, 2013 (Session 4) Wednesday 6 November 2013 

Procurement Reform (Scotland) Bill: The Committee took evidence on the Bill 
at Stage 1 from— 

Stuart Greig, Head of Zero Waste Policy, Alastair Merrill, Director of Procurement, 
Paul McNulty, Head of Procurement Policy and Development, and Mark Richards, 
Solicitor, Branch Head of Commercial and Business Services, Scottish 
Government; 

Dr Jim Cuthbert and Margaret Cuthbert; 

Duncan Osler, Partner, MacRoberts LLP; 

Christa Reekie, Commercial Director, and Barry White, Chief Executive, 

Scottish Futures Trust. 

 

22nd Meeting, 2013 (Session 4) Wednesday 13 November 2013 

Procurement Reform (Scotland) Bill: The Committee took evidence in a round 
table discussion on the Bill at Stage 1 from—  

Karen Bowman, Director of Procurement, University of Edinburgh;  

Dorothy Cowie, Director, Scotland Excel;  

George Eckton, Chief Officer, Development, Economy and Sustainability Team, 
COSLA;  

Sylvia Gray, Sustainability and Energy Officer, East Dunbartonshire Council, 
Sustainable Scotland Network;  

Colin Sinclair, National Director, NHS National Procurement Scotland;  

Susan Torrance, Policy Manager, Scottish Federation of Housing Associations;  

Angus Warren, Chief Executive, Advanced Procurement for Universities and 
Colleges 
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24th Meeting, 2013 (Session 4) Wednesday 27 November 2013 

Procurement Reform (Scotland) Bill: The Committee took evidence on the Bill 
at Stage 1 from— 

Anthony Rush, Infrastructure and Environment Group, CBI Scotland; 

Susan Love, Policy Manager for Scotland, Federation of Small Businesses; 

Garry Clark, Head of Policy and Public Affairs, Scottish Chambers of Commerce; 

Pauline Graham, Vice Chair, Social Enterprise Scotland; 

Annie Gunner-Logan, Director, Coalition of Care and Support Providers Scotland; 

Niall McShannon, Managing Director, Clydesdale Community Initiatives; 

Duncan Skinner, Chair, GlenCraft. 

 

25th Meeting, 2013 (Session 4) Wednesday 4 December 2013 

Procurement Reform (Scotland) Bill: The Committee took evidence on the Bill 
at Stage 1 from— 

Tom Ballantine, Chair, Stop Climate Chaos; 

John Downie, Head of Public Affairs, Scottish Council of Voluntary Organisations; 

Chris Oswald, Head of Policy and Communications, Equality and Human Rights 
Commission; 

Martin Rhodes, Director, Scottish Fair Trade Forum; 

Stephen Boyd, Assistant Secretary, Scottish Trades Union Congress; 

Mike Emmott, Employee Relations Adviser, Chartered Institute of Personnel and 
Development; 

Pat Rafferty, Petition PE1481 representative, Unite; 

Dave Watson, Scottish Organiser, Unison Scotland. 

Procurement Reform (Scotland) Bill: The Committee considered the evidence 
heard on the Bill at Stage 1. 
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26th Meeting, 2013 (Session 4) Wednesday 11 December 2013 

Procurement Reform (Scotland) Bill: The Committee took evidence on the Bill 
at Stage 1 from— 

Nicola Sturgeon, Cabinet Secretary for Infrastructure, Investment and 

Cities, and Paul McNulty, Head of Procurement Policy and Development, 

Scottish Government. 

Procurement Reform (Scotland) Bill (in private): The Committee considered 
the evidence heard on the Bill at Stage 1. 

 

2nd Meeting, 2014 (Session 4) Wednesday 22 January 2014 

Procurement Reform (Scotland) Bill (in private): The Committee considered a 
draft Stage 1 report and agreed to consider a revised draft at its next meeting. 

 

3rd Meeting, 2014 (Session 4) Wednesday 29 January 2014 

Procurement Reform (Scotland) Bill (in private): The Committee considered 
and agreed a revised draft Stage 1 report. 
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Scottish Parliament 

Infrastructure and Capital 
Investment Committee 

Wednesday 6 November 2013 

[The Convener opened the meeting at 10:00] 

Procurement Reform (Scotland) 
Bill: Stage 1 

The Convener (Maureen Watt): Good morning, 
everyone. I welcome you to the 21st meeting in 
2013 of the Infrastructure and Capital Investment 
Committee. I remind everyone to switch off their 
mobile devices, as they affect the broadcasting 
system. That said, some members will be looking 
at their iPads because we provide the papers in 
digital format. We have received apologies from 
Gordon MacDonald, and Gil Paterson is here in 
his place. 

Agenda item 1 is evidence on the Procurement 
Reform (Scotland) Bill. We will hear first from the 
Scottish Government. I welcome the witnesses: 
Stuart Greig, head of zero waste policy; Alastair 
Merrill, director of procurement; Paul McNulty, 
head of procurement policy and development; and 
the solicitor, Mark Richards, who is branch head of 
commercial and business services. 

Who would like to make an opening statement? 

Alastair Merrill (Scottish Government): I will 
do so. I extend our thanks to the committee for 
agreeing to reschedule the evidence session to 
this week because a number of our party were ill 
last week. 

I will keep my remarks brief. The Procurement 
Reform (Scotland) Bill must be seen in the context 
of the programme of public sector reform that 
began with the publication of John McClelland’s 
report in 2006. That programme has led to the 
development of what is increasingly referred to as 
a Scottish model of procurement, which seeks to 
maximise the contribution that public procurement 
can make to Scotland’s economic recovery. 
Central to that model is the concept of value for 
money as the best balance of cost, quality and 
sustainability, with sustainability being seen 
through the lenses of social, economic and 
environmental sustainability. 

In developing the propositions for the bill, the 
Scottish Government has consulted extensively, 
formally and informally, with individual 
stakeholders as well as with groups of interested 
parties. The resulting bill aims to establish a 
national legislative framework for procurement that 
balances a business-friendly approach with the 

need to address social and environmental 
aspirations. In establishing such a framework, the 
Scottish ministers aim to send a clear message to 
purchasers and suppliers across Scotland about 
the standards that they expect from public 
procurement activity. The team and I will do our 
best to answer any questions that the committee 
may have. 

The Convener: Thank you. Adam Ingram will 
start the questioning. 

Adam Ingram (Carrick, Cumnock and Doon 
Valley) (SNP): How was the list of bodies to which 
the bill will apply drawn up? In particular, why were 
bodies in the utilities sector, such as Scottish 
Water, excluded from the bill? 

Alastair Merrill: The approach that was taken 
was to mirror the application of the Public 
Contracts (Scotland) Regulations 2012 while 
limiting the application to Scottish public bodies. 

The thinking behind that was that any other 
approach could risk creating confusion in the 
application of the bill and could cut across the 
separate European procurement legislation that 
applies to utilities companies. Paul McNulty might 
like to expand on that. 

Paul McNulty (Scottish Government): Utilities 
companies such as Scottish Water are subject to a 
separate European procurement regime under the 
utilities directive. Because we need to frame the 
bill so that it will dovetail with European law, if we 
brought utilities within the scope of the bill we 
would have another directive to think about. The 
utilities regime is very different on key issues such 
as pre-qualification, and if we brought Scottish 
Water within the scope of the bill we would add a 
layer of complexity around how we frame the 
provisions of the bill with European legislation. 

We also have regard to the fact that utilities are 
subject to a lighter-touch European regime 
specifically because they are regarded as being 
subject to a degree of commercial pressure. If we 
brought utilities within the scope of the bill 
generally, there could be adverse consequences 
for a number of other utility entities such as, for 
example, public sector operated port and harbour 
authorities. 

Adam Ingram: Is there not a danger of having 
two separate procurement regimes running and 
sending mixed messages to the marketplace? 

Paul McNulty: We already have two different 
procurement regimes. At the European level, there 
is one that is specific to the public sector, and we 
have tried to replicate that coverage in the bill. A 
separate regime applies specifically to public and 
private sector bodies that operate utility functions, 
such as water, rail, port and harbour authorities 
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and airports. There are already two regimes in 
place. 

Adam Ingram: Okay. How were the thresholds 
for regulated contracts under the bill arrived at and 
why were the new lower thresholds introduced? 

Alastair Merrill: It was in the pursuit of 
simplicity and in line with good practice and 
business requests. We took the 2012 regulations 
as the starting point for the thresholds because 
they are familiar to public sector purchasers. The 
rule of thumb was to apply about 50 per cent of 
the European Union thresholds to the thresholds 
in the bill. We felt that a round number such as 
£50,000 would be easier to communicate and 
understand than a figure that does not end with a 
zero. Under the existing public procurement 
reform programme, the public procurement reform 
board encourages all public bodies to use a full 
procurement process above the £50,000 
threshold, so the lower threshold is in line with 
that. We also took roughly half the EU threshold 
as the starting point for works and services. 

Adam Ingram: Other jurisdictions use different 
rules from the 50 per cent rule of thumb. In 
France, for example, the threshold is set at 
something like €15,000 as opposed to the £50,000 
that you propose. What is the rationale for your 
figure? 

Alastair Merrill: It is a balance of what is going 
to be business friendly while we introduce the new 
requirements around the duty of sustainability. We 
have used £50,000 as the threshold until now 
although it is at the upper end of the figures in 
other European jurisdictions. Countries such as 
France and the United Kingdom propose a lower 
threshold, but the bill contains provisions to allow 
the threshold to be adjusted upward or downward 
in the light of experience. Paul McNulty might like 
to comment further. 

Paul McNulty: We were trying to strike an 
appropriate balance and not impose unnecessary 
burdens on the public sector and business. Our 
discussions with business over the years 
suggested that around 50 per cent of the 
European threshold is the level at which it would 
like to see contracts advertised more widely. 

Adam Ingram: What will be the impact on 
businesses of introducing those thresholds? What 
feedback have you had from business? 

Paul McNulty: We hope to get much greater 
visibility and transparency of contract opportunities 
in the lower price bracket, which will be of 
particular interest to small and medium-sized 
enterprises. Below the £50,000 mark, the cost of 
running the process starts to make it impractical to 
advertise. 

Within the public contracts Scotland advertising 
portal, which is Scotland’s national portal for 
contract opportunities, we have a system of 
obtaining very simple, quick quotes. It is called 
quick quote and it allows purchasers to invite 
companies—local companies, if that is their 
preference—to submit a secure quotation online. 

There is a degree of process that applies at the 
lower end of the spectrum for lower-value 
contracts. 

Adam Ingram: It is not entirely clear that you 
consulted business on your proposals. What 
consultation did you undertake with stakeholders 
in setting the thresholds, and what feedback have 
you got from business? 

Paul McNulty: We covered that in a number of 
different ways over the years, including in 
discussions at the public procurement reform 
board, which covers the wider public sector, in 
discussions at the public procurement advisory 
group, which is part of the reform programme 
governance landscape, and in separate 
discussions with individual stakeholders. 

The feedback that we have got has tended to be 
generally supportive of the approach to set the 
threshold at 50 per cent of the EU threshold. 

Adam Ingram: Can you tell me which bodies or 
businesses you consulted? 

Paul McNulty: That has been covered in a 
number of different ways. It might be best if we 
review the papers and write to you. 

Alastair Merrill: We can provide a note on the 
exact detail of the consultation. The issue has 
been the subject of considerable discussion with 
bodies such as the Scottish Chambers of 
Commerce and the Federation of Small 
Businesses through the public procurement 
advisory group as well as through a body called 
the supplier engagement working group, which is 
a partnership between public sector, business and 
third sector representatives that aims to develop 
practical proposals to address the challenges that 
they face. We can provide a more detailed note on 
the consultation on thresholds.  

I add that the bill will enable ministers to adjust 
the threshold in the light of experience should a 
body of evidence emerge that either a lower or a 
higher threshold is appropriate. 

Adam Ingram: A note would be helpful. Thank 
you. 

Under the bill, how will regulated contracts that 
are above EU thresholds interact with the 
European procurement process? 

Paul McNulty: The bill will operate in a number 
of ways. As you will have seen from the Scottish 
Parliament information centre briefing, not all the 
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provisions apply above and below the threshold, 
which has been one of the complexities of the bill. 
We have worked very hard to make sure that the 
bill dovetails with Europe and we are confident 
that it does. 

One of the reasons why the bill focuses 
principally on enabling powers, however, is that 
we have not yet adopted the final EU directive. 
The timetable for that has slipped—it was 
originally expected to happen at the end of 2012 
but the directive will now not be adopted until 
January 2014 at the earliest. Contained in that 
new EU public procurement directive are a 
number of significant options—implementation 
policy choices—for member states. A lot of the 
detail of what we intend to do through the bill will 
have to be framed and developed in the light of 
those policy options. In the bill, we have the 
flexibility to adapt to both the final directive, which 
we expect next year, and on-going developments 
in European law. 

10:15 
Adam Ingram: On the social and economic 

development objectives of the bill, is the intention 
that the Scottish ministers will have powers and 
the contracting authorities will have duties to 
implement the guidance that the Scottish ministers 
might introduce? 

Paul McNulty: We expect the bill to give us the 
flexibility to adapt our approach in the light of any 
further flexibility that Europe grants us. 

Mark Richards (Scottish Government): I can 
give an example of the way in which everything fits 
together. 

Section 8 on “General duties” reflects the 
general principles of EU law regarding equal 
treatment, transparency, non-discrimination and 
proportionality. Those principles are already 
reflected in the 2012 regulations and they cover 
EU-regulated procurements. One of the measures 
in the bill applies those same duties to the lower-
threshold measures—that is how the two will fit 
together. 

However, there is no equivalent to the 
sustainable procurement duty in existing EU 
regulatory documents. The sustainable 
procurement duty will therefore apply to all 
procurements that are above the threshold set by 
the bill, including those that are currently subject to 
EU regulation. 

There is a synergy between the two. In effect, 
we are putting pieces of a jigsaw together where 
there is existing provision in EU law and we are 
overlaying other provisions where there is no 
existing provision in EU law. 

Adam Ingram: That is interesting. Thank you.  

Mary Fee (West Scotland) (Lab): You have 
touched on sustainable procurement. Why was the 
sustainable procurement duty included in the bill? 
Will you explain a bit more about the changes that 
the provision will make to the current process? 

Alastair Merrill: The sustainable procurement 
duty was introduced to send a signal to public 
sector purchasers that they need to think about 
what they want to achieve from the money that 
they are spending. It aims to maximise the 
contribution that procurement can make to 
economic recovery by, at the very beginning of the 
process, looking at how money can be used not 
just to buy goods at the cheapest price but to 
deliver the broadest benefits to the Scottish 
economy. 

All too often, procurement is characterised as a 
race to the bottom in price. In the past, that has 
too often been the case. However, one of the main 
themes of the procurement reform programme 
since 2006 has been how procurement can deliver 
value beyond cash savings. Scotland is 
increasingly regarded as being at the leading edge 
of developing that approach, and the sustainable 
procurement duty is intended to encourage public 
sector purchasers to take that view. 

Mary Fee: How will the sustainable 
procurement duty work in practice? 

Alastair Merrill: In practice, it will apply to 
contracts above the threshold. It will require 
purchasers to consider the local, social, 
environmental and economic aspects of what they 
are buying and to look at the possibility of building 
those aspects into their specifications. If they do 
not consider that it is appropriate to include that 
information in the invitation to tender, the duty will 
require them to make a statement of why it is not 
included. 

Instead of regarding sustainability as a kind of 
add-on at the end of the procurement process, we 
are turning that on its head and saying, right at the 
start, “When you are considering your approach to 
the market, think about the broader benefits that 
that can deliver.” 

Mary Fee: So sustainability will be almost at the 
core of the process. 

Alastair Merrill: Yes. 

Mary Fee: How will contracting authorities 
ensure that actions that are taken under the 
sustainable procurement duty do not conflict with 
the general duties in section 8? 

Alastair Merrill: That depends on how a 
purchaser structures their invitation to tender. We 
have been using community benefit clauses since 
2008, especially to deliver training and 
employment opportunities. There is extensive 
guidance and case studies on how such clauses 
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can be built in successfully in a way that is entirely 
consistent with the section 8 duties. 

Mary Fee: During the consultation process, 
what views were expressed on the sustainable 
procurement duty? 

Alastair Merrill: The views fell broadly into two 
camps. There was concern that the sustainable 
procurement duty should not subvert the need for 
competition and value for money and that it should 
not introduce a huge amount of additional process. 
The other camp wanted to encourage broader 
consideration of sustainability and to maximise the 
social, economic and environmental benefits 
beyond the traditional cost quality ratio. 

Mary Fee: Can you explain a bit more about 
what the benefits will be of contracting authorities 
being obliged to produce a procurement strategy 
and an annual report? 

Alastair Merrill: The benefits are transparency 
and consistency. Most authorities already produce 
a procurement strategy of one form or another, but 
those vary greatly in structure, content and quality. 
Having a more standardised approach to a 
procurement strategy will send a clear signal to 
the market about what public bodies are planning 
to buy and how they are discharging the 
sustainable procurement duty. 

The annual report is about transparency of 
performance, what contracts have been let and 
what opportunities there might be not only for 
purchasers to target potential future markets, but 
for different public bodies to work together and 
collaborate on future procurement opportunities. 

Mary Fee: How and by whom will the strategies 
and reports be scrutinised? 

Alastair Merrill: They will be produced by the 
individual public bodies and will be public 
documents. I expect them to be scrutinised by 
both the public and the relevant governance 
structures of the public bodies that produce the 
strategies. 

Mary Fee: I note, from the guidance paper, that 
if organisations go above the threshold at a 
particular stage in the year they will be required to 
produce a strategy. What support will be provided 
to ensure that those strategies are competent and 
properly produced? Will there be any penalties if 
bodies do not produce a strategy? 

Alastair Merrill: In terms of the support and 
guidance that are available, we already have a 
tool called the procurement capability assessment 
that is carried out by the existing procurement 
centres of expertise across all relevant public 
bodies. The assessment looks at their purchasing 
potential, their capability and how well they are 
planning and delivering. It provides support for 
bodies to develop procurement improvement 

plans, and that support will continue and be 
developed further in the strategies and reports. I 
invite Paul McNulty to comment on the penalties. 

Paul McNulty: We have not provided specific 
penalties in the bill for failing to produce a strategy 
but, as Alastair Merrill said, we would expect the 
governance structures that we have put in place in 
the procurement reform landscape, including in 
the Procurement Reform (Scotland) Bill, to have 
an impact. Each sector has its own governance 
structures in procurement, and we would expect 
them to keep a watchful eye on what was 
happening in terms of the production of a strategy. 

Mary Fee: What was the stakeholder reaction to 
the provisions on strategies and annual reports? 

Alastair Merrill: Sorry—I did not catch your 
question. [Interruption.] 

The Convener: I am sorry, but we must halt 
proceedings. I suspend the meeting for a few 
minutes until we find out what is wrong with the 
sound system. 

10:24 
Meeting suspended. 

10:30 
On resuming— 

The Convener: I reopen the meeting and I hope 
that things will go without a hitch. Mary, please 
continue your line of questioning. 

Mary Fee: My final question is: what was the 
stakeholder reaction to the bill’s provisions on 
strategies and annual reports? 

Alastair Merrill: The majority of stakeholders 
supported them, although a significant number 
either disagreed or ticked, “Don’t know” and did 
not respond. About half of the local authorities 
disagreed with the publication of strategic 
procurement plans, but about half agreed with 
that. 

Mary Fee: Is further work being done with the 
half that did not agree? Were there specific 
reasons for their disagreement that could be 
responded to by making small changes, in order to 
bring them on board? 

Alastair Merrill: That will be reflected in the 
guidance on the construction of strategic plans 
and there will be further discussion between the 
relevant centre of expertise and individual local 
authorities. 

Mark Griffin (Central Scotland) (Lab): I will 
return to the issue of procurement strategies and 
annual reports. The Project Management Institute 
submitted evidence to the committee outlining the 
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benefits of proper project and programme 
management and pointing out that successful 
procurements are sometimes affected by poor 
execution. Is there potential to include in the bill a 
project and programme management job 
classification and the skills that would be expected 
for a particular post for the procurement 
strategies? 

Alastair Merrill: The existing procurement 
capability analysis looks at the professional skills 
of individuals involved in procurement in individual 
bodies. I am a big fan of good PPM for exactly the 
reasons that you outlined. In the central 
Government sector, the gateway review process is 
used as a means of assurance and ensuring that 
particularly large-scale capital and infrastructure 
projects are properly managed in line with good 
PPM disciplines. I have reservations about it being 
appropriate to include a specific reference around 
skills development in the bill. It would be more 
appropriate to have skills development as part of 
the on-going capability development work rather 
than to introduce a specific legislative requirement 
for it. 

The Convener: That is a very interesting point. 
The question of where to go to learn good 
procurement practice has been brought to my 
attention. I think that the University of Birmingham 
offers a postgraduate course. How do people learn 
about good procurement practice? 

Alastair Merrill: The Chartered Institute of 
Purchasing and Supply is the senior professional 
body for procurement professionals and it runs a 
formal membership and accreditation scheme that 
is taught at a range of centres throughout the 
United Kingdom, including—Paul McNulty can 
correct me if I am wrong—at the City of Glasgow 
College, as well as through distance learning. One 
of the key performance indicators that the 
procurement capability assessment looks at is the 
number of professionally qualified people through 
the Chartered Institute that individual purchasing 
bodies have. 

There is a range of qualification levels. The 
standard qualification is membership, which is, 
broadly speaking, the equivalent of being a 
chartered accountant or financier, and there are 
levels below that on the road to membership. We 
take professional development very seriously. 

The Convener: Should we encourage bodies to 
put that in their annual reports? 

Alastair Merrill: Yes, very much so. 

The Convener: We move to part 3 of the bill, 
which is on specific duties. 

Alex Johnstone (North East Scotland) (Con): 
What are the implications for public bodies of the 

requirement to publish all contracts on the public 
contracts Scotland portal? 

Alastair Merrill: It will create greater 
transparency and consistency of process and, 
therefore, a simpler and more streamlined 
process, and it will deliver greater value. The 
public contracts Scotland portal already exists 
and, since 2008, the procurement reform board 
has encouraged all public bodies to publish on it 
all contracts above £50,000. 

Alex Johnstone: How will each aspect of the 
community benefit requirement work in practice? 
Given that, as you said, guidance has been in 
place since 2008, will the inclusion of those 
provisions in the bill change much? 

Alastair Merrill: As I said in my opening 
remarks, much of that is about sending a clear 
message about the standards that we expect 
public bodies to follow. There are examples of 
excellence already out there, in which public 
bodies are taking very intelligent and innovative 
approaches to building in community benefits right 
at the start of the procurement process. However, 
the landscape is not consistent, and we continue 
to get feedback from third sector organisations 
and suppliers that suggests that there is 
inconsistency. 

The aim is to encourage all public bodies to look 
at the example that is set by the best and to raise 
their game in that respect. 

Alex Johnstone: We spoke earlier about 
thresholds. How was the community benefit 
threshold of £4 million arrived at? 

Alastair Merrill: I will turn to Paul McNulty for 
that one. 

Paul McNulty: We had some experience of 
what works and what scale of project the 
community benefit clause is typically appropriate 
for. There is nothing to say that a lower value 
cannot be considered, but we wanted to pitch it at 
a level that would not impose unnecessary 
burdens on the public sector. We thought that a 
threshold that was about the same as the 
European works threshold would be the right level. 

The European thresholds go down to pounds, 
shillings and pence, because they are converted 
from rounded euro numbers into sterling. We used 
the European works threshold rounded to the 
nearest million. 

Alex Johnstone: What issues will be included 
in the regulations and guidance under the 
provisions on the exclusion of bidders? 

Paul McNulty: We specifically wanted to 
include the provision to help us to tackle standards 
of behaviour by suppliers. The 2012 European 
regulations and directives included a range of 
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grounds on which a purchaser can exclude a 
bidder. Some of those grounds relate to criminal 
offences or to other types of offence, but there is 
also a provision that states that, if a company has 
committed an act of grave professional 
misconduct in the course of its business, it can be 
excluded from competition. 

We see that provision as a means of tackling a 
range of behaviours, not least the hot topic of 
blacklisting in the construction sector. We intend to 
define through the regulations the grounds on 
which public purchasers can exclude companies 
that do not meet the standards of business ethics 
and behaviour that the public has a right to expect 
of them. 

Alex Johnstone: My final question relates to 
something that Paul McNulty just mentioned. The 
policy memorandum states that, as a result of 
recent events, issues such as 
“the practice of blacklisting and the inappropriate use of 
zero hours contracts” 

will be considered. How will the bill and the 
associated guidance address those specific 
issues? 

Paul McNulty: We have been giving a lot of 
thought to how we can tackle those issues through 
the procurement process. Having consulted the 
European Commission, we are clear that it is not 
open to us to impose additional employment 
requirements that go beyond the national 
legislative framework. For example, having 
consulted the Commission, we are clear that we 
cannot specifically tackle the living wage in the bill. 
However, we can produce guidelines on how 
public bodies select bidders, and we expect those 
guidelines to cover how a purchaser addresses 
workforce matters. 

For example, with service contracts for which 
the way that an employer treats its workforce has 
a direct relevance to the quality of service, we 
think that purchasers can and should take account 
of workforce matters. Purchasers can home in on 
individual factors, because a company that uses 
zero-hours contracts in a way that is not 
inappropriate might still be a good employer, so 
they have to look at the issue in the round. 
However, we intend to use the guidance to ensure 
that, where appropriate, and particularly for 
service contracts, where wage rates are often very 
low, purchasers take account of those factors 
when deciding who to select to bid and who to 
award contracts to. 

Gil Paterson (Clydebank and Milngavie) 
(SNP): I understand the extent of control with 
regard to the original contract, but can that be 
implemented when it comes to subcontracting, 
which is common in the construction industry? 

Paul McNulty: Obviously, the situation gets a 
lot more complex as we work down the supply 
chain, particularly in construction, where supply 
chains can be complex and long. We will give 
some thought to that, but subcontracting is a lot 
more challenging because, when the purchaser 
takes a decision, he will not necessarily have a 
guarantee that he knows all the subcontractors in 
any particular supply chain. 

The Convener: Does section 29, on withholding 
information, need to be there, given that the issue 
is covered by the Freedom of Information 
(Scotland) Act 2002? Alternatively, should the 
wording be changed to align more closely with that 
act? That is just something that you might want to 
look at. 

Paul McNulty: We can give it some thought. 

The Convener: We will move on to part 4, on 
remedies. What is the reason for introducing a 
remedies regime purely for contracts that are 
between the bill thresholds and the EU 
thresholds? 

Paul McNulty: As Mark Richards described 
when he explained the interaction between the 
European legislation and the bill, we already have 
a remedies regime for above-threshold contracts. 
We want to introduce a remedies regime in the bill 
so that there is an incentive to comply and some 
rights of redress for businesses that feel that they 
have been disadvantaged in the procurement 
process through a failure to comply with the bill. 
However, we need to ensure that we do not create 
unnecessary risks and burdens so we have taken 
the existing remedies regime from the 2012 
regulations and adapted it to make it a lighter-
touch regime for the lower-value contracts that will 
be affected by the bill.  

For example, in a procurement under European 
legislation, bidders have to be given a 10-day 
standstill period to allow them to raise a challenge 
if they are unhappy with the decision, but we have 
not replicated that in the bill. Likewise, if there are 
significant serious offences under the European 
legislation, even if the contract has been signed, 
the court has the power to rule that that contract 
should be regarded as ineffective. We have not 
transposed that provision into the bill either. The 
intent was to create a regime that would give 
businesses some rights of redress if they feel that 
they are being disadvantaged but with a 
substantially lighter touch than that of the 
European regime. 

10:45 
The Convener: To many who might want to 

bring proceedings under section 32, the 30-day 
period would be too short. People might be more 
likely to put in a challenge anyway because they 
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have only 30 days. Is it possible to extend that 
period to 60 days, or would that breach EU 
legislation? The problem is that people might put 
in a challenge and then find out when they have 
done all the legal stuff that a challenge is not really 
necessary, whereas if they were given longer at 
the start there might be fewer challenges. 

Paul McNulty: The 30 days pretty much 
replicates what is in the European legislation. You 
are right that, from time to time, we see challenges 
coming in because companies are frightened that 
the time period will expire, but that is the period 
that is in the European legislation. We could plump 
for a different period if it was felt to be appropriate 
but we thought that the simplest approach would 
be to replicate what is in the existing European 
framework. 

The Convener: What were the views of 
contracting authorities and contractors in the 
consultation? 

Paul McNulty: It would be fair to say that they 
were mixed. There was majority support for 
remedies, but some respondents wanted us to go 
further. For a lot of provisions in the bill, there are 
many different interest groups at play, so a lot of 
business representatives probably thought that we 
were not going to go far enough. For example, 
some asked us to consider whether we should 
create a procurement ombudsman in Scotland. 
Many public sector and professional body 
respondents were less enthusiastic about a 
remedies regime that would create a new risk of 
challenge on procurement issues. 

Jim Eadie (Edinburgh Southern) (SNP): I 
have a question about the procurement of 
recyclable and reusable materials, and then, if I 
may, convener, I would like to ask about small 
business. 

Part 3 of the bill contains an amendment to the 
Climate Change (Scotland) Act 2009 to give 
ministers the power to make regulations to ensure 
that a certain proportion of goods that are 
procured by contracting authorities are repaired, 
reused, refurbished, remanufactured or recycled. 
What is the rationale for that change and will it 
drive sustainability and economic growth? When 
does the Government intend to lay those 
regulations? 

Alastair Merrill: I turn to Stuart Greig for advice 
on that. 

Stuart Greig (Scottish Government): It is fair 
to say that the markets for what are called green 
products are still pretty underdeveloped. At the 
same time, we are facing what are affectionately 
known as megatrends—that is the most recent 
term that I have seen—such as the climate 
change trend, the water scarcity trend and 
resource scarcity. All those trends will create 

pinchpoints that will affect the price of 
commodities. 

Business has been looking at some responses 
to those trends. One is to be more efficient in 
manufacturing and production, and the next shift is 
to think about changing how we manufacture 
things and whether we can move towards 
remanufacturing, create products that are easy to 
disassemble, or sell a different proposition to the 
public, such as a service rather than a commodity. 
We are working closely with companies in the UK 
and internationally to look at the direction that they 
want to take. The signal that we have had is that, 
to get to that point of innovation in product design 
and manufacturing, there needs to be a strong 
signal in the marketplace that gives those 
corporations investor confidence and the 
confidence to take the necessary leap with 
innovation. That is the rationale behind the 
change—we are trying to stimulate a set of market 
conditions that will re-energise innovation around 
the concept of remanufacturing, product 
disassembly and designing for durability. 

Jim Eadie: It is helpful to know that that is the 
rationale. You have identified that there is a 
business opportunity and a market for those types 
of product. Have you identified the companies in 
Scotland that can deliver? 

Stuart Greig: There are already a number of 
companies in Scotland in that space. We need to 
help the expansion of those sectors and help to 
stimulate new sectors to emerge. The excellent 
foresight report on the future of manufacturing 
across the UK, which came out just last week, 
talks a lot about issues such as the need for an 
emergence of real hubs around remanufacturing 
and the need for much more integration between 
manufacturers and retailers in relation to how 
products move to market. That will be the 
trajectory. 

We have some great examples in Scotland 
already, such as HP in Bishopton, which I think 
has the largest computer refurbishment facility in 
Europe, and I understand that it is looking at the 
next direction for that plant. We also have Mackie 
Motors, which does gearboxes and which is all 
about refurbished products. So there are a number 
of such companies already in Scotland, but we 
want to stimulate more of that kind of innovation. 

Jim Eadie: You want to stimulate more of that 
type of innovation, but what specifically will the bill 
do to stimulate growth in the sector? 

Stuart Greig: We are doing a market analysis. 
We are talking to the companies and gathering 
evidence to show the sort of things that the public 
sector buys at the moment and the companies that 
are in the marketplace providing that, whether in 
Scotland or internationally. The question is 

160



2081  6 NOVEMBER 2013  2082 
 

 

whether we can move towards a different practice. 
For example, the public sector purchases lots of 
uniforms, which are manufactured from scratch. 
Given that there is a great textiles industry in 
Scotland, will there be an opportunity in future to 
move towards stimulating the remanufacture of 
uniforms from old materials and recycled content? 
How long would it take for companies to innovate 
to be able to do that? That is the kind of market 
analysis that we are beginning to do. 

It would be the same with information 
technology equipment. Refurbished IT equipment 
is already available. Could we set in place a 
timeline that would allow the first level of 
innovation, which is refurbished products, then the 
next one of design for better reuse of some 
products? We are gathering intelligence on all that 
to help us shape what a set of regulations would 
look like. 

Jim Eadie: So the answer is that we do not 
know yet what the impact of the bill will be or what 
it could specifically do to stimulate growth. 

Stuart Greig: The bill will provide the enabling 
power for us to consider what the regulations 
would look like and where the key market 
opportunities are. Once we have that information, 
we can have a full business and regulatory impact 
assessment and understand where the key market 
opportunities are. The bill gives us a road map to 
start to move into the area. 

Jim Eadie: I move on to small businesses. On 
page 3 of the policy memorandum, paragraph 11 
states: 

“it is clear from the Scottish Government’s engagement 
with key stakeholders that there is still room for substantial 
improvement.” 

It has been suggested that small businesses and 
local firms in a range of sectors face barriers to 
participation in the public procurement process 
and in accessing contracts and bidding 
successfully for them. How does the bill intend to 
address that point so that small businesses and 
local firms are not disadvantaged and held back? 

Alastair Merrill: Throughout the bill, the aim is 
to standardise and streamline processes so that 
businesses, whether they are selling to a local 
authority, a health board or central Government, 
experience the same procurement process and do 
not have to adapt their approaches to the separate 
procurement processes of every single public 
body. For example, on the requirement to 
advertise contracts on a single national portal, the 
public contracts Scotland portal is free to use and 
businesses can register on it and receive email 
alerts on contracts that are of interest to them. 
Because the portal is linked to our PCS tender 
tool, once businesses enter information on such 

contracts, that can automatically be translated into 
prequalification. 

The experience of public contracts Scotland is 
that small businesses have a high success rate 
through using the portal. Something like 80 per 
cent of the contracts that were advertised on 
public contracts Scotland in 2012 went to small 
and medium-sized enterprises. There is a big gap 
in our knowledge, because not all contracts go 
through public contracts Scotland, as I think was 
highlighted in the report on the issue by Jim and 
Margaret Cuthbert. However, introducing that 
requirement will help us to track the benefits to 
small businesses. 

The situation with prequalification is similar. 
Over the past years, we have worked in 
partnership with the business community through 
the supplier engagement working group, which is 
chaired by Liz Cameron of the Scottish Chambers 
of Commerce. The working group’s remit is not 
only to identify the barriers that businesses face in 
accessing public contracts but to come up with 
practical, legal and affordable ways of overcoming 
those barriers. 

Prequalification is one of the biggest barriers 
that businesses face. Through the supplier 
engagement working group, a standard and 
proportionate approach to prequalification was 
developed that gives a standard core set of 
questions that can be adapted to particular 
circumstances and complexities. The approach, 
which is built into our electronic public contracts 
tender system and which has been endorsed by 
the procurement reform board, has been rolled out 
and is in use. However, because it is being used 
only patchily, the feedback from businesses is that 
they still face the burden of prequalification. That 
burden falls disproportionately on smaller 
businesses, so standardising the prequalification 
process and making that a requirement would be a 
significant boost to their potential to win public 
contracts. 

Jim Eadie: Are you devising a series of metrics 
that would allow you to measure over time 
whether you are achieving the substantial 
improvement that the policy memorandum states 
requires to be made? 

Alastair Merrill: We have a metric that covers 
the use of PCS tender, which is the electronic 
tendering system that is built into the portal. That 
is the only means that we have at the moment of 
measuring how standard prequalification is being 
used. One would expect the tenders that win 
contracts to be at the leading edge of 
standardising prequalification. However, according 
to the latest run of figures that the technical guys 
did yesterday, only 43 per cent of contracts that 
are let through the PCS tender system used the 
standard prequalification process. That figure 
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gives a baseline and I expect that metric to be 
measured over time. I would expect the numbers 
to increase significantly once the bill is passed. 
We will then be able to track how that translates 
into the proportion of business that is won by small 
businesses. 

We already measure the spend that goes to 
SMEs and, because the information comes from 
organisations’ accounts payable, it is 
comprehensive. A fairly constant 45 or 46 per cent 
spend on procurement goes directly to SMEs. The 
percentage is substantially more if the supply 
chain is built in, but we do not yet have the means 
to measure that. 

Jim Eadie: Small to medium-sized enterprises 
are organisations that have anything from one to 
200 employees. 

Alastair Merrill: Yes. 

Jim Eadie: How do we know that the spend 
going to them is increasing? 

Alastair Merrill: I do not have the percentage 
figures with me, but we can break down the spend 
figures. Roughly half of spend is to organisations 
that employ fewer than 50 employees and roughly 
half to organisations that employ between 50 and 
250 staff. 

Jim Eadie: We have a baseline that will help us 
to measure whether we are making progress. 

Alastair Merrill: Yes. 

Jim Eadie: That is helpful. 

The Convener: Is there an incentive for 
contracting authorities to use the portal? 
Paragraph 78 on page 16 of the policy 
memorandum states: 

“For example, one contracting authority with a 
procurement spend of approximately £300m conducted 
over 2,400 contract opportunities within PCS, whereas 
another contracting authority which had a spend of 
approximately £323m only placed 104 contract notices 
during the same period.” 

I do not know whether you are willing to name and 
shame authorities, but how do we encourage 
everybody to use the portal? 

Alastair Merrill: We have been encouraging 
organisations to use the portal since 2008 and 
there has been significant growth in its use. There 
are several incentives for public bodies to use the 
portal. It is free and therefore saves them money, 
because they do not have to advertise contracts 
electronically or through paper adverts. It links in 
to standard processes that have been centrally 
developed in consultation with all the sectors, with 
the aim of being the best and simplest in class, 
which means that they do not have to reinvent 
processes. It also means that a public body can 
use its procurement expertise to focus on the 

things that really matter to it, rather than having to 
do all the drudge work of the basic procurement 
processes. When public bodies use public 
contracts Scotland and the tools that are 
embedded in it, that is already done for them, so 
there ought to be considerable incentives for them 
to use it. 

11:00 
The Convener: If the portal is used, will that not 

also provide more openness and transparency in 
the system? 

Alastair Merrill: Yes, very much so. It will 
create greater transparency and, from the point of 
view of public reporting, it will mean that a body’s 
contracts register can be drawn directly from 
public contracts Scotland. In other words, the 
publishing of a contracts register, which is a 
requirement, will be done automatically. 

The Convener: Mary Fee wants to ask about 
the living wage. 

Mary Fee: The issue of the living wage was 
included as part of the consultation. Many of the 
respondents to the consultation agreed that 
including a requirement to pay the living wage in 
the procurement process would be a good way of 
ensuring that the living wage was paid. At the start 
of the consultation process, was there an 
awareness that including the living wage in the bill 
would not be compatible with EU directives? If you 
were aware of that, why was the issue included as 
part of the consultation? 

Alastair Merrill: Yes, there was an awareness 
of that. In 2012, Commissioner Barnier sent a 
letter that confirmed that a living wage that was set 
at a higher level than the UK’s minimum wage 
would be unlikely to meet the requirements of EU 
legislation. The annex on the living wage was 
included in the consultation because of the strong 
interest in living wage issues in Scotland and 
because of the Government’s policy of actively 
promoting the living wage and encouraging 
employers to pay it. We felt that it was appropriate 
to seek views from respondents that would help to 
inform our consideration of how such issues could 
be tackled in a legal way through the bill, to which 
Paul McNulty referred. That led to the 
development of the proposals on workforce 
issues. 

Mary Fee: Did that lead to the provisions in the 
bill about guidance? Was that the reasoning for 
including the living wage in the consultation? 

Alastair Merrill: That certainly informed the 
thinking about guidance. 

Mary Fee: What are the Government’s 
proposals? Is it encouraging contractors to pay the 
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living wage? Including guidance on an issue does 
not mean that a contractor will comply. 

Alastair Merrill: The issue goes beyond 
procurement. It is about sending out a message 
on standards. The guidance will allow workforce 
issues to be taken into account in the formal 
procurement process as part of the terms of letting 
a contract but, beyond that, the Government has a 
much broader approach to encouraging 
contractors to pay the living wage. All Scottish 
Government employees are paid at least the living 
wage, and the Government has made numerous 
statements on the living wage and its commitment 
to promoting it. 

Mary Fee: So will contractors be actively 
encouraged to pay the living wage and will they be 
disadvantaged—that is perhaps the wrong word—
in the procurement process by not getting 
contracts if they do not commit to paying the living 
wage? 

Alastair Merrill: We encourage contractors, as 
we encourage all businesses in Scotland, to pay 
the living wage, because we see that as sending a 
strong message on the importance of workforce 
issues. I invite Paul McNulty to address the 
technical aspects of how that would work in the 
context of the bill. 

Paul McNulty: In effect, the guidance that we 
envisage will advise purchasers that a company’s 
approach to recruiting, engaging with and 
motivating its workforce is relevant to the quality of 
service that the company is likely to provide—
obviously, it is more likely to be relevant in the 
case of service contracts—and that the issue 
should be taken into consideration at the selection 
stage and at the contract award stage of a 
procurement process. There would be a real 
incentive for a company to demonstrate that it has 
a very good and enlightened approach to 
managing its workforce. 

Gil Paterson: We are discussing procurement, 
but a different piece of legislation would be 
needed to address wages and salaries. We would 
need another act of Parliament to effectively bring 
in a living wage, and this Parliament has no 
powers to do that. Is that correct? 

We cannot effectively control those things 
through procurement. We can say nice words and 
give an indication of how people in business 
should behave, but we do not have the powers to 
bring in a living wage in the bill, do we? 

Alastair Merrill: Yes—that is my understanding. 
Commissioner Barnier’s letter was very clear on 
that. He stated that 
“A ‘living wage’ set at a higher level than the UK’s minimum 
wage”— 

in other words, the minimum wage that is set out 
in statute— 
“is unlikely to meet” 

the requirements under European law. 

Gil Paterson: So only member states can set or 
adjust wages. In other words, if the United 
Kingdom set a wage at a higher rate than 
Germany, there would be no problems associated 
with that. 

Alastair Merrill: That is right. 

Gil Paterson: But that cannot be done within a 
member state. 

Alastair Merrill: Yes. 

Mark Richards: The issue is the 
reserved/devolved divide and what we can and 
cannot do on employment law. The minimum 
wage is set as part of employment law, so it is a 
question of what can and cannot be done in that 
regard. There must be a national system. 

Gil Paterson: Okay—thank you. 

The Convener: Jim Eadie has a question on 
the equality impact assessment. 

Jim Eadie: The equality impact assessment 
notes that any guidance on the provisions of the 
bill should refer to the relevant Equality and 
Human Rights Commission guidance. Why is that 
necessary? 

Alastair Merrill: Procurement policy and 
legislation is fundamentally non-discriminatory and 
requires all public bodies to treat bidders equally 
and without discrimination. The bill will allow public 
bodies to restrict participation to bidders who meet 
the definition of a supported business. This 
opportunity allows us to refresh guidance and 
draw to purchasers’ attention opportunities such 
as the use of supported businesses. 

Paul McNulty: It is necessary partly because a 
range of duties that are relevant to purchasers 
already exist in the current equalities legislation. 
We have been working with the Equality and 
Human Rights Commission in Scotland to produce 
guidance for purchasers in that regard. If it would 
help the committee, I would be happy to send you 
a copy. 

Jim Eadie: That is helpful, as are Mr Merrill’s 
remarks on supported businesses. 

Page 26 of the policy memorandum contains a 
list of areas in which discrimination is prohibited, 
but it does not specifically mention disability. Why? 
Additionally, why is there no mention of sexual 
orientation? 

The memorandum states that the bill includes 
provisions 
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“In relation to the prohibition of discrimination, where a 
person is entitled not to be treated differently because of 
their sex, race, colour, language, religion, politics, opinions, 
nationality, social status, association with minorities, 
property, birth or other status”. 

The reference to “other status” could encompass 
disability and sexual orientation, but I wonder why 
the list does not mention those things specifically. 

Alastair Merrill: We will investigate that and 
address it, if we may, in our follow-up 
correspondence. 

Jim Eadie: Thank you. 

Gil Paterson: What are the Government’s plans 
for transposition of the new EU directives? 

Alastair Merrill: Paul McNulty is the world 
expert on EU matters. 

Paul McNulty: We are going to have Scottish 
implementation regulations. As I mentioned 
earlier, the new directive has not yet been adopted 
by the European Parliament, but we believe that it 
may be adopted in January 2014. We understand 
that it cannot be adopted before then because of 
some difficulties that have been experienced with 
translation work. 

At that point, we will begin a consultation 
process. There are a significant number of policy 
options for member states, among which I include 
Scotland, because we have our own implementing 
regulations—we are the only devolved 
Administration that currently does. The 
consultation process, which will begin in 2014, will 
enable us to understand how we should exercise 
those policy options in Scotland. 

Gil Paterson: Can the Government describe 
the bill’s relationship to the new EU directives? 

Paul McNulty: Obviously, what we put in place 
on procurement will have to dovetail with the 
European directives. We touched on that earlier, 
and it is a key reason why we are seeking 
enabling powers. We know from experience that 
the new directives will not be static even once they 
are implemented by member states, because of 
decisions by the courts and the expected 
publication of guidance by the European 
Commission on various aspects of the new 
legislation in Europe over 2014-15. 

The understanding of what the new directives 
mean and how they will be interpreted will evolve 
over time. One reasons why we are seeking 
powers with regard to regulations and guidance in 
the bill is because the detailed provisions for what 
we do in procurement in Scotland will need to be 
adaptable over time, so that we can ensure that 
they continue to be compatible with the European 
framework. 

The Convener: As there are no more 
questions, I thank the witnesses and suspend the 
meeting temporarily to allow them to leave the 
room. 

11:11 
Meeting suspended. 

11:18 
On resuming— 

The Convener: We will now hear evidence from 
a panel of expert witnesses on the Procurement 
Reform (Scotland) Bill. I welcome Dr Jim Cuthbert 
and Margaret Cuthbert; Duncan Osler, partner at 
MacRoberts LLP; and Christa Reekie, commercial 
director, and Barry White, chief executive, from the 
Scottish Futures Trust. 

Alex Johnstone: I will start with general 
questions and let the witnesses say what they like 
in response. The policy memorandum states that 
the bill aims to establish 
“a national legislative framework for public procurement 
that supports Scotland’s economic growth by delivering 
social and environmental benefits, supporting innovation 
and promoting public procurement processes and 
systems”. 

What are your views on how the bill achieves 
those objectives? 

Jim Cuthbert: The bill’s intentions are good, but 
the sustainable procurement duty in particular is 
defined in such nebulous terms that it is unlikely to 
achieve much in itself. To make significant 
progress, there are two requirements, which might 
not fall strictly within the bill’s scope but which are 
important. One requirement is for a fundamental 
change in attitude on the part of those who 
organise procurement; the other is for some 
change in structures and probably the provision of 
extra resources. 

I will explain briefly what I mean. On attitude, a 
bit of negative evidence was the reaction in “Public 
Procurement Reform—a rapid evidence review”, 
which Dr Vivian Leacock produced, to the points 
that we made in our Jimmy Reid Foundation 
report. We sent a note round the committee that 
said that the way in which the serious and 
evidence-based points that we made were 
dismissed on inaccurate and misguided grounds 
indicated that attitudes had not really changed in 
the procurement and commercial directorate. 

On structures and resources, the bill 
encourages the use of procurement spend to drive 
forward innovation. That is praiseworthy, but it is 
now fairly well known—this was confirmed by work 
that we did for Scottish Enterprise—that there are 
a number of requirements for doing that, one of 
which is that resources need to be put in place. 
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Extra resources need to be put in to help client 
bodies to identify the areas in which innovation 
could be driven forward. 

Structure is important, because it is important 
that the client body gets close to the firm that is—
we hope—coming up with an innovative solution to 
a public requirement. In those circumstances, 
central purchasing bodies can play a blocking role 
in the middle. I am not saying that central 
purchasing bodies should be done away with, but 
one needs to think about such structural points 
before one succeeds in driving forward innovation. 

The bill’s provisions are fairly general. I was 
surprised by the limited extent to which the bill 
does specific things that could be done. For 
example, the identified major barrier to engaging 
with small to medium-sized enterprises in public 
procurement is the size of the contract. The bill 
could have laid down a legal requirement to split 
down contracts, as is done in a number of other 
European countries, but that has not been done. 

The bill is ambiguous about the duties that are 
to be laid on central purchasing bodies. They are 
not included in the schedule to the bill in the list of 
bodies that the bill covers. I am not clear about 
whether they will have a duty to produce an 
annual procurement strategy, but there would 
clearly be a big advantage if a duty was laid on 
them to do that and to consult their client bodies 
on the extent to which they could act as a bridge 
on the requirement for innovation between the 
client bodies and the supplying firms. 

I have probably said enough. Those are my 
initial comments. 

Margaret Cuthbert: If I, too, could answer the 
question, I would be pleased. Thank you for 
having us at the meeting—that is very good of 
you. 

Public procurement in Scotland is worth over £9 
billion, as we all know—in fact, the estimates vary 
to up to £11 billion. The main thing that I would like 
to say is that, if we are bringing in legislation, we 
have a golden opportunity to address the problem 
that Alex Johnstone mentioned of how we can use 
procurement to improve the economy, research 
and development, and innovation, and to address 
in part the gap that there has always been 
between Scotland’s growth rates and those of 
some other European competitor states. 

There has been a dreadfully missed opportunity. 
The bill is light and it does not address the number 
of different types of procurement in Scotland, such 
as the private finance initiative or its successor, 
the way in which the Scottish Futures Trust works 
and how the major corporation of Scottish Water 
and other bodies work. I almost thought that it 
tended to be just about local authority bodies, but 

there are central Government bodies, local 
authorities and universities, for example. 

Each of those bodies contributes in its own way 
to holding back growth in Scotland because, at 
least since 2006—if not earlier—the procurement 
policy has been to chase value. As Alastair Merrill 
admitted, it is recognised that there was a race to 
the bottom. We can see in some of the contracts 
that have gone through public contracts Scotland 
even in the past four years that, although there is 
a nod and a wink to the economy and training, for 
example, they are a small percentage of the value 
package, and most of it is about price. 

How can we change things so that they address 
the major point that Alex Johnstone raised, which 
is that the bill is supposed to encourage the 
economy and research and development? It is 
extremely weak on that. It has so much fluidity and 
flexibility that it can mean almost all things to all 
men. I hope that we have the chance to discuss 
that. 

The Convener: Is that not because the bill, by 
its nature, has to be fairly high level, whereas 
some of the detail that you want will be in 
regulations? 

Margaret Cuthbert: On that you have the 
advantage, because I am not a politician or a 
lawyer and I am not quite sure how all these things 
feed together. However, if clearly stated 
regulations are to accompany the bill, I would be 
delighted if sharing some of our research could 
inform and help with them. 

I believe that the bill is weak as it stands. I am 
concerned that many of the points in it give the 
impression that we must have a level playing field. 
Procurement actions in Scotland for at least the 
past 13 years have favoured large business on 
matters such as PFI, which has had effects 
throughout construction, for example. We do not 
have the distribution of construction businesses 
that we used to have, although PFI is not the only 
reason for that. 

That means that we have to do things to 
encourage innovative firms and SMEs. We do not 
want a level playing field; we have to right the 
wrongs of the past 13 years. I would like to 
discuss that in relation to the bill, if that is at all 
possible. 

The Convener: This is a chance for Barry White 
to come in. 

Barry White (Scottish Futures Trust): Thank 
you very much. As Margaret Cuthbert said, it is a 
pleasure to be here, so thank you for the 
opportunity. 

We welcome the bill and we think that, where 
good practice exists, the bill will not have a huge 
effect—some people already do a lot of the things 
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that are intended by the bill. I do not quite have the 
negative view that perhaps Margaret and Jim 
Cuthbert have of public sector procurement in 
construction. In fact, I have a very positive view of 
a lot of the good practice that exists. 

As has been highlighted, the bill will depend a 
lot on the regulations and guidelines that are 
published. We see a number of practical issues 
with how the guidelines might work. If we are to 
exclude people on the basis of convictions or 
performance, for example, the grounds for that will 
need to be clearly stated; otherwise, that could 
lead to challenges and so on. 

The community benefits side of the bill is strong. 
Again, good practice already exists, as community 
benefits clauses are being widely used. I will give 
some examples from the City of Glasgow College 
project, which is part of the non-profit-distributing 
programme. That project involves a minimum of 
40 new apprenticeships, 170 new entrant 
placements and 500 hours of capacity building to 
help SMEs to prepare to be part of the project’s 
supply chain. We will not just give SMEs 
opportunities; we will actively work with them to 
ensure that they are ready to take advantage of 
the opportunities. 

Comments were made about favouring larger 
firms. We do not do a lot of direct procurement; we 
work with procuring bodies such as local 
authorities and health boards. We see a huge 
desire and willingness to bring in smaller firms 
and, through things such as the hub programme, 
large opportunities are flowing through to SMEs 
already. 

Margaret Cuthbert mentioned splitting projects 
up. Projects in the NPD programme need to be a 
certain size to be financeable. Banks simply will 
not finance very small projects, so we have to 
bundle projects together. Part of our flexibility is 
that we can award the contracts within a bundle to 
different contractors, so it is not the case that all 
contracts must automatically go to one contractor. 

It might emerge that the bill brings a set of 
regulations into an area in which local regulations 
currently apply. The effect might be that local 
procuring bodies consider that frameworks will 
help them to manage the bill’s aspirations more 
effectively. That could help with establishing a 
framework with a set of performance indicators on 
SME involvement, jobs and training, and that 
could be seen as a way forward for some 
procuring bodies. 

Overall, we are very supportive of the bill, which 
reinforces existing good practice. I do not share 
Jim and Margaret Cuthbert’s negative views of the 
bill. They know that I do not share their views, so 
that will not come as a big surprise to them. 

11:30 
Alex Johnstone: Are there any other 

comments? 

Duncan Osler (MacRoberts LLP): Thank you 
for the opportunity to speak to the committee. 

To answer Alex Johnstone’s initial question, the 
bill in itself cannot achieve the aims that were 
mentioned. It needs to be seen in the context of 
the procurement regime from Europe. The 
European regime is all about economic 
competition, which tends towards economies of 
scale and tends to be articulated in the language 
of money and economics. 

The fact that the bill introduces an annual 
procurement strategy that requires authorities to 
think about more than the economic side of things 
may come to be seen as significant. Although 
legislation thinks—rightly—about the pound in the 
public purse, accountability and protection of 
assets, the purpose of public service activity tends 
to relate to social aims, social support, economic 
matters and sustainability. 

If an annual procurement strategy explains that 
the procurement decisions that will be made will 
inform the overall set of social outcomes, that will 
be helpful. In the absence of that, we might 
wonder how an authority could know how well it 
had performed. The reporting is important. 

There are a number of other points to make. A 
legal point relates to the remedies regime. 

The Convener: I think that we will come on to 
that later. 

Duncan Osler: Apologies. 

The Convener: We will leave that issue for a 
moment. 

Alex Johnstone: The policy memorandum 
highlights the need for processes and systems 
that are 
“transparent, streamlined, standardised, proportionate, fair 
and business friendly.” 

On those criteria, is the bill a hit or a miss? 

Jim Cuthbert: I will amplify a point that I made 
earlier. There is a question about the extent to 
which the bill will disrupt the current de facto 
procurement strategy. To my mind—others 
disagree—that strategy is characterised by two 
things. The first is the desire—still—to meet the 
conditions for getting projects off the books. When 
the Scottish Futures Trust was set up, it was 
specifically laid down that projects should be off 
the books. As soon as that road is gone down, we 
are talking about large projects that bundle capital 
and service together, about the long term and 
about financeability constraints. That element of 
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the strategy pushes bodies down the road of large 
contracts. 

Secondly, one suspects that an element of the 
de facto procurement strategy is designed to help 
small and medium-sized enterprises, but by 
getting round the European directives—by letting 
initially large contracts and then subcontracting 
outside the scope of the European directives. We 
pointed out to the committee previously that one of 
the invitations to tender on the portal said that it 
was for a subcontract for the Forth road bridge 
but, in terms of the EU directive, it was a business-
to-business subcontract, so it was outside the EU 
directive’s scope. 

De facto, SMEs are being helped by the pushing 
through of the large-contract-then-subcontract-
agenda. That may or may not be the way in which 
the committee wants to go. There is a lot to be 
said against pushing the bulk of businesses into a 
subsidiary subcontract position. However, it is for 
the committee to decide whether it wants to go 
down that road. 

If that is the de facto agenda that is driving 
procurement in a certain direction, will the bill 
disrupt that? My inclination is to feel that the bill 
will not significantly disrupt it, so there will not be 
much change. 

Christa Reekie (Scottish Futures Trust): It is 
extremely important that the bill refers to 
regulations and guidance. The public contracting 
authorities will look to the Government to provide 
that, because it is important. Making things more 
accessible means standardisation in the form of 
sample clauses and standard qualification 
questionnaires—we cannot say “prequalification 
questionnaires”, because that is EU terminology—
so that people become familiar with them and find 
them easy to use. 

The trick is to make the regulations easy to use 
and to provide standardisation and sample 
clauses. That will take away the scariness of a 
new piece of legislation and will help people to do 
things more quickly and efficiently. 

Duncan Osler: I have two points on what Jim 
Cuthbert said. First, in relation to subcontractors, 
there is a policy question about whether we wish 
to require authorities to think about breaking 
requirements into lots. That might be dealt with in 
the bill or in regulations. 

Secondly, the committee needs to be aware that 
the European directive that is coming—it has not 
yet been published to the private sector—will 
contain new provisions that tend to require bidders 
to reveal their subcontractor approach prior to the 
award of a contract, as part of the bidding and 
evaluation process. That has some bearing on 
what is being said, because authorities will tend to 
know what might be coming down the line in the 

subcontract package. I cannot say more, because 
I have not read the directive yet. 

The Convener: Just before Margaret Cuthbert 
replies, Barry White mentioned that contracts have 
to be of a certain size in order to get finance. Is it 
not the case that companies in other countries are 
better at collaborating to form consortia—or have 
been up to now? Here in Scotland and the rest of 
the UK, companies tend to think of themselves as 
competitors rather than seeing that they might, if 
they get together to form a consortium, do better 
at securing contracts. 

Barry White: There are a number of points 
sitting behind that. There are big contracts in 
which the contractor’s balance sheet becomes 
very important, which is just a practical reality for a 
company that is doing a project like the Forth 
crossing, for example. There are also projects that 
might combine with two or three other projects in 
order to get financing. Those bundles are much 
smaller than they were in the past. Some past PFI 
and public-private partnership projects—for 
example, schools projects—were worth about 
£100 million. The bundles that we are dealing with 
now are £20 million to £25 million. We bundled 
three health centres in Forres, Tain and Woodside 
in Aberdeen; putting those projects together meant 
that they could be financed. 

The important point is that in such projects the 
work for the main contractor and the 
subcontractors’ works packages—many of those 
packages flow to local SMEs—would simply not 
exist without the financing group. The carpenter, 
painter or floor-layer who has to finish off 
Aberdeen health village before it opens would not 
have that work were the NPD financing not in 
place. That financing is creating work and great 
buildings for public services that would not 
otherwise exist. 

Large contractors will move across Europe to 
bid for the very big contracts; I have worked for 
European contractors, so I know that that is the 
reality. We encourage UK contractors to get 
together to bid for contracts, but we cannot dictate 
that in any way. It is great when it happens, but we 
cannot make it happen. Doing what we are doing 
with the contractor for the City of Glasgow College 
and helping SMEs to access works packages and 
to be better prepared to bid for them is really 
important. The creation of capability is really 
important. 

Margaret Cuthbert: First, the questions that 
were asked in the first evidence session today 
covered quite a lot of the things that I wanted to 
say. They were very well-placed questions, to 
which the committee now has the answers. 
However, I will just add three little points, the first 
two of which are on transparency. 
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First, on transparency and information that 
contractors give and which is available on the 
strategy documents, it seems to me that the 
procedures that have been used to date—which, 
as Alastair Merrill pointed out would be in the 
strategies—are not worth the paper that they are 
written on. 

The existing public contracts procedure is a very 
good process through which companies can say 
that they are available and local authorities and 
central Government can say what they want. The 
committee will know that there are a lot of 
framework programmes; the framework 
programme is the item that is recorded. So, if 
there is a framework for supply of books, for 
example, and five companies are chosen to supply 
the books for the next five years, we do not know 
which of the five companies will be used; it might 
be only one of them, but it will not be recorded on 
the database. 

Secondly, some contracts go outside Scotland 
to framework programmes that are run in south-
east England and which are used by our local 
authorities. However, we know nothing about 
those contracts because they are not on the 
database. In order for central Government in 
Scotland to know what is happening in public 
sector procurement in Scotland, by law there 
should be recorded every year, for each project, 
the following: a project number, the number of 
bids, the dates, who got the contracts, the site of 
the company’s head office, the number of 
employees in Scotland, the size of the parent 
company, the number of apprentices on the job, 
the total value of the contract, the number of years 
it lasted, whether there was research and 
development, and what local conditions were 
applicable. Unless we ask those questions, we will 
not have a clue about whether the local 
authorities, Government departments and so on 
are conforming at all to what we want. 

I had better leave it at that. Old age takes its toll. 

Jim Cuthbert: Can I— 

The Convener: Perhaps you can weave your 
point into another one later, because we need to 
move on. Mark Griffin is next with a question. 

Mark Griffin: I will follow up with questions that 
we asked the previous panel. Does the bill cover 
the right set of contracting authorities? Are there 
other bodies or groups of bodies that should be 
included—bearing in mind the previous panel’s 
response on utilities being covered by different 
European Union regulations? Should any of the 
bodies that have been included not be included? 

Jim Cuthbert: I will start on that one. I am 
disappointed that Scottish Water is not covered. I 
appreciate the technical difficulties in covering 
utilities, but it would be very desirable if the 

general duty of sustainable procurement was laid 
on Scottish Water and it had to produce an annual 
procurement strategy. It might be possible for the 
bill to lay that requirement on such bodies without 
getting caught up in inconsistencies and detailed 
regulations. The other class of body, which I have 
already mentioned, is central purchasing bodies. I 
am not clear whether a sustainable procurement 
duty and a duty to produce an annual strategy will 
be laid on those bodies, but I certainly recommend 
that it should be. 

Margaret Cuthbert: I, too, am very 
disappointed that Scottish Water is not covered. 
The answer that was given earlier on that was that 
it would be difficult—which is understandable—
and that it could be covered by another 
procurement directive. In fact, what was endemic 
to the answers that the committee was given in the 
earlier evidence session was that what has been 
done in the bill has been done in the interests of 
simplicity and ease. I can see why that would be 
done when choosing the threshold levels, but 
there are too many things for which greater 
consultation was required and which we should 
address—including Scottish Water. It will be no 
surprise to anyone around the table that although 
Scottish Water has only one shareholder—the 
Scottish Government—it is, in fact, very highly 
privatised. We are not getting the chances in 
Scotland of going for jobs, company research and 
development, and company growth that we could 
have. 

11:45 
Barry White: We think that the bill probably 

covers the main public bodies that do the bulk of 
procurement. 

The Convener: I invite Mr Osler to offer a legal 
point of view. 

Duncan Osler: I think that extending the scope 
of the bill to cover Scottish Water would be 
possible; I can only assume that the bill team 
considered that and decided for whatever reason 
that it is not, on a policy basis, to be preferred. 

There is a point about simplicity. The test should 
be whether the bill can be enacted relatively 
simply and, if it can be, what the benefit of that 
would be in terms of sustainability, social impact 
and effectiveness. Simplicity is not just about what 
the public sector has to do—it is also necessary 
for the contracting side of things. 

Mark Griffin: Is the panel broadly supportive of 
the introduction of the new regime for below 
European Union level procurement that is set out 
in the bill? 

Duncan Osler: Yes. 

Margaret Cuthbert: Yes. 

168



2097  6 NOVEMBER 2013  2098 
 

 

Jim Cuthbert: Yes. 

Barry White: Yes. 

Christa Reekie: Yes. 

Mark Griffin: That was straightforward. 

What do you think that the impact of the 
introduction of new thresholds will be on 
contracting authorities and contractors? 

Duncan Osler: A number of authorities are 
already looking to act in a similar way, and they 
are finding that useful and successful in 
achievement of their aims. It is a corporate matter 
for other bodies if they find it difficult to do, but the 
gains over the piece should be attainable across 
all public bodies if they can strategically identify 
their procurement aims. 

Jim Cuthbert: I have nothing to add to that. 

Christa Reekie: There is no doubt that the 
introduction of new thresholds will involve more 
work for public authorities, but as I have said, if we 
put in place standardisation and there are pro 
formas, that should take the sting out of it. 

For the private sector, I think that the bill will 
lead to greater transparency and equality of 
treatment, particularly if there is standardisation. If 
companies can use the same kind of documents, 
that will definitely help. In addition, a number of 
remedies will be available; perhaps we can 
discuss them later. 

The Convener: Mary Fee will move on to ask 
about part 2 of the bill, “General duties and 
procurement strategies”. 

Mary Fee: I want to touch on the sustainable 
procurement duty, which our previous witnesses 
commented on; the panel may have something to 
add. What impact will the introduction of the 
sustainable procurement duty have on 
procurement practice? 

Margaret Cuthbert: As drafted, the bill will 
probably have very little effect on sustainable 
procurement. However, there are a number of 
ways in which sustainable procurement is being 
achieved in other countries in Europe and in which 
it could be achieved in Scotland. Jim pointed to 
one that is desirable, which is the breaking up of 
large projects into lots, which is done in many 
countries in Europe. In some, that is set down in 
law—in Germany, for example—which means that 
SMEs have the chance to be main contractors 
rather than subcontractors, which is incredibly 
important. 

I have been visiting companies for most of my 
life. When the steelworks in Lanarkshire closed 
down, I had to go round a good number of 
companies. The big problem was that most of 
them had been subcontractors, which meant that 

they did not have the management or marketing 
ability to become main contractors. Many of our 
SMEs are always just subcontractors; that is a big 
problem. 

Also, there is nothing in the bill to encourage 
research and development; we should link the bill 
to other EU research and development 
directives—although the EU procurement directive 
does not cover research and development so well, 
so perhaps it should not apply to that. If we were 
to do that, we could encourage many more 
companies in Scotland to do R and D. For 
example, procurement in bioenergy and schools 
need not have gone through the European 
procurement directive. I had better leave it at that. 

Jim Cuthbert: Part of sustainability should be 
about value for money. An important opportunity 
has been lost in not making specific provisions—
either in the bill or through regulations—about 
openness. 

To return to Barry White’s point that we would 
not have certain projects without PFI or the 
Scottish Futures Trust, although that is true, that is 
not the argument for doing it in the way that we do. 
We need to know whether we are doing it well. 
That is difficult to determine under PFI and the 
Scottish Futures Trust, because it is only with 
great difficulty that one can get one’s hands on the 
detailed financial projections that say how much 
profit has been made and whether there is the 
likelihood of excess profit.  

It would be easy to provide in the bill, for bodies 
that commission large projects, a condition for 
letting the tender such that, after a decent 
interval—18 months or two years, when there are 
no longer strong issues of commerciality and 
confidence—the detailed financial projections from 
when the contract was signed must be made 
publicly available. That would do a vast amount in 
terms of allowing people to see what is happening.  

We know a little bit about what is happening. 
For example, we know that the introduction of the 
Scottish Futures Trust has meant that the 
grotesque excess profits that were happening 
under PFI have stopped. That has been combed 
out. However, from the couple of Scottish Futures 
Trust financial projections that I have been able to 
get hold of and analyse, we see that other things 
are happening; for example, large initial balances 
have become available as a result of borrowing 
when assets are being built and then, at the start 
of the service period, large projected initial 
balances have been available, which are not 
necessarily a good thing or value for money for the 
public sector. 

Specific provisions on openness, which could be 
brought in and would not harm anybody, would do 
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a great deal in terms of improving value for money 
in the long term. 

Mary Fee: That might be something that could 
be included in strategies and reported on, which I 
will come on to in a moment. Before I do, does 
anyone else wish to comment? 

Duncan Osler: Such openness across the 
piece would have a significant impact. That is a 
question for review and accountability scrutiny. 

Barry White: I have two quick but important 
points to make. In the additional investment NPD 
programme that we manage, we have moved to a 
presumption of publication. The old-style contracts 
included a presumption of confidentiality; people 
had to state what they were willing to publish, but 
we have turned that around. We ask what it is that 
is so confidential that it cannot be published; there 
should be very little, if any, such information. Such 
knowledge remains a competitive advantage for a 
small number of years, but after that time the 
advantage lapses. 

We absolutely agree with the need for 
openness. We have moved much more to such a 
footing, which is the right thing.  

Jim Cuthbert: That indicates that it can be 
done and should be incorporated in the bill so that 
other bodies to do likewise. 

Barry White: That is one change that we have 
made, and it is a positive one. This issue really is 
not about PFI versus NPD. Although that is a 
worthwhile discussion, it is not one that I want to 
get involved in today. 

On creating and sustaining jobs, public bodies 
are making a huge effort on sustainable 
investment by saying that procurement must have 
a wider impact than simply building an asset for 
the public sector. That approach is already being 
taken. 

Perhaps Christa Reekie has some particular 
thoughts on the sustainable procurement aspect of 
the bill. 

Christa Reekie: The matter is tricky because it 
must be read in the wider context of non-
discrimination. That is a good principle to have, so 
we must discuss matters very carefully so that we 
do not fall foul of it. 

Mary Fee: Continuing on the theme of 
transparency and proportionality, how can 
contracting authorities ensure that any action that 
they take under sustainable procurement does not 
conflict with the general duties under section 8? 

Christa Reekie: That comes back to the point 
that I just made. It is really important that we 
discuss the issue, because the resulting guidance 
will be important for authorities. 

Mary Fee: Should the bill contain further 
guidance? 

Christa Reekie: It definitely should. As you 
have quite rightly identified, a discrepancy could 
arise and we must ensure that none of what is 
done falls foul of the general procurement tenet. 

Mary Fee: Do the rest of the panel agree? 

Jim Cuthbert: Yes—I think so. I should point 
out that the bill’s financial memorandum says that 
there will be no extra cost to the public sector in 
implementing the bill. However, if it is to be done 
properly, there will be a need for extra guidance, 
and more monitoring of annual strategies and so 
on, which means that extra costs that are perhaps 
not reflected in the financial memorandum are 
likely to be incurred. 

Duncan Osler: It is difficult but important to 
balance the conflicting measures. A discriminatory 
regime will have a significant cost to Scotland 
because contractors will be put off engaging. We 
must not discriminate overtly. 

We should also bear it in mind that the 
European reforms are likely to abolish contracts 
being awarded on the basis of price; instead, they 
will be awarded on the basis of what is called the 
most economically advantageous tender. We are 
therefore moving towards a slightly more fluid 
regime, but things must be transparent and 
balanced. Of course, that requires authorities to 
understand and think through at an early stage 
what they are trying to achieve with the 
procurement. 

Margaret Cuthbert: That last comment is very 
important. I believe that in the first evidence 
session the convener raised the question of 
training and how to get a good person in 
procurement. For our last study, we went round 
quite a number of European countries to find out 
how they procure. It was very obvious that they do 
not allow the tail to wag the dog; in other words, 
procurement departments do not determine much 
in the way of the conditions on the product that is 
being procured. Instead, the department that 
needs the item spends a lot of time defining what it 
wants, and it is those definitions that determine the 
competition at the end of the day. 

For example, if a waste water works—say, in 
Leith—needed a contractor to supply spare parts 
within 12 hours, one would probably get a 
company that was based in Leith, or thereabouts, 
to do it, rather than a company in Holland. We 
have been finding out an awful lot about how 
contracts are specified and who carries out 
procurement. There is the end body that Alastair 
Merrill was talking about, but the procuring 
department has to be given much more say in how 
it is done. That approach has been missing since 
at least 2006, when the big problems were to stop 
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corruption, to get value for money and to get a 
cheap price. 

We need to turn things around. As I have said, 
we have a golden opportunity to spend much more 
time on the bill and to put in place a system that is 
not protectionist and that does not go against EU 
regulations, but which also favours the 
development of the Scottish economy. If you do 
not take hold of those matters, you will be taking 
£11 billion out of the economy and using it as if 
you had no concern for the livelihoods of the 
people in Scotland. 

Duncan Osler: Robin Crawford’s “Review of 
Scottish public sector procurement in 
construction”, which was recently published, 
specifically mentions the importance of design-led 
procurement and early thinking. The cost of good 
design thinking relative to outturn construction 
spend is relatively small, and the earlier the client 
body thinks about what it wants to procure, the 
social approach and the various other impacts, the 
more procuring officers will be helped in achieving 
a clean procurement. Such an approach would 
also comply with the provision in section 9(2) of 
the bill that the contracting authority should 
consider only “matters that are relevant” to what is 
being procured. That is obviously essential and a 
matter of good governance. 

12:00 
The Convener: But are the two of you not 

directly contradicting each other? I thought that we 
were supposed to be moving towards outcomes. 
Surely the procurer needs to engage with bidders 
to find out how the product in question can best be 
procured; after all, the procurer does not have all 
the answers but, if some of the bidders are 
involved in looking at the outcome that people 
want from a particular tender, savings can be 
made and better goods, services, designs or 
whatever can be procured. Are the two of you not 
expressing two different views on the matter? 

Margaret Cuthbert: I did not think that I was 
being contradicted at all. In fact, what has 
happened in the past— 

The Convener: But you suggested that the 
contract should be very detailed at the beginning 
of the process. 

Margaret Cuthbert: It should be very detailed 
about what the people actually want. After that, 
you will be open to the supplier’s views on how 
best he or she can meet what you want. We do 
not want projects to be determined mostly by the 
availability of finance or by large multinationals 
coming in and determining on the basis of the 
supply side what they can deliver. With that kind of 
approach, you end up with the Edinburgh royal 

infirmary rather than something that matches the 
needs of the people in Lothian. 

Jim Cuthbert: I do not think that anything 
Margaret was saying was inconsistent with the 
possibility of having pre-competitive dialogue with 
potential tenderers, in which you can bring on 
board the industry’s ideas in working out the 
specification that will eventually go out. 

Duncan Osler: It is about clarity not detail and 
about being clear at the outset about what is 
required strategically. Indeed, that might require 
an alarmingly small paragraph. Engaging with 
contractors to find a better, market-led solution 
might be appropriate in certain circumstances and 
not in others; it is a case of horses for courses, but 
the authority needs to think about what it wants to 
achieve at the outset of the process. 

Barry White: First of all, I absolutely agree with 
Margaret Cuthbert that the cheapest price and 
value for money are very different things. 

On Jim and Margaret Cuthbert’s previous point 
about breaking down contracts, I think that if 
people wanted to adopt such an approach, the 
capability in the public sector would have to 
change enormously. For example, in Amsterdam, 
a waste treatment works that was procured 
through a whole lot of small contracts, with the 
municipality acting as the integrator, went way 
over budget because the interfaces could not be 
managed. Changing the public sector’s capability 
in that way could never happen very quickly and, 
as a result, we have to rely on main contractors for 
integration. Indeed, that has been a long-standing 
part of public sector—and, for that matter, private 
sector—procurement. 

I do not think that public bodies are unaware of 
the value for money versus cheapest price issue. I 
have to say that, from working with health boards 
and local authorities, I do not see people going for 
the cheapest price. Indeed, those who have seen 
the recently opened Lasswade and Eastwood high 
schools will know that they are of fantastic quality. 
A quandary that might arise is that one could say 
that those schools were built by a Dutch 
company—BAM Construction is headquartered in 
the Netherlands—but the fact is that BAM bought 
a Scottish-based company, is a huge investor in 
the training and development of staff in Scotland 
and is a long-term committed player in the UK and 
Scottish construction market. In my view, these 
companies are a very beneficial part of the 
Scottish contracting market and add a lot back. 

My final point is that, in the vast majority of 
cases, procurement in public bodies is led by 
someone who cares hugely about the end product 
rather than a faceless procurement official. Having 
spent years in the private sector, including seven 
years with Morrison Construction, I know that the 
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people who are doing the procuring are in the 
education team or the health team and are not 
faceless bureaucrats who are just looking at 
numbers. I do not recognise that, either from my 
current side of the fence working for the SFT, or 
from my previous existence on the other side of 
the fence as a supplier to public and private sector 
procurers. The picture that I see is very different 
from that. 

Mary Fee: Do the witnesses agree that the 
provisions regarding the production of 
procurement strategies and annual reports will be 
beneficial? Is there anything else that you would 
like to see in there? 

Barry White: I am very positive. The production 
and publication of a procurement strategy makes 
clear what people are trying to achieve. It is 
always good to pause and think, and that is what 
such a strategy would do. It would make people 
think, and that ties in quite well with the 
recommendation in the construction procurement 
review about the publication of pipelines and 
making clear not just what the strategy is but what 
the future workload is. Those two separate bits of 
work marry up together very well. 

Duncan Osler: As I tried to say earlier, 
strategies are important, but the better ones will 
also refer to the wider strategic aims of the bodies 
and will inform their overall purpose. To some 
extent, they will also refer to the measurement of 
the social and environmental impact and the 
delivery on some basis or other. 

Jim Cuthbert: Strategies are potentially very 
important as long as they are not just tick-box 
exercises. Alastair Merrill’s reply on that point was 
rather weak. The strategies are going to be 
published, but we cannot really look to the public 
to do a detailed scrutiny of them that will make 
sure that they hang together and are meaningful. 
The public sector will have to put substantial 
resource into picking up those strategies on some 
sort of a rolling programme and making sure that 
they go beyond just being mere tick-box exercises, 
or they will end up being largely meaningless. 

The Convener: Is that not an issue for the audit 
committees of the various bodies? 

For the record, I say that Mr Osler is nodding. 

Jim Cuthbert: It might be, but the bodies need 
to have the expertise. We want someone with 
expertise in best practice to look at a particular 
strategy and say whether it is best practice. The 
audit committee in a particular body might well not 
have that expertise. 

The Convener: We move to part 3 of the bill, on 
specific duties. 

Jim Eadie: I have a general question to ask 
first, which builds on what we have just heard. 

Right at the start, Mrs Cuthbert said that public 
procurement contracts in Scotland generate a 
value of £9 billion to £11 billion. Has any of the 
witnesses done any research on the proportion of 
those contracts that stay within Scotland and the 
proportion that go outwith Scotland? I was 
interested in what Barry White had to say—in the 
end, does it matter? As he said, contracts that are 
given to companies outwith Scotland can generate 
economic activity in, for example, the construction 
industry in Scotland. 

I also want to ask Mr Osler what is feasible and 
possible within a European procurement 
framework if we want to award more contracts 
within Scotland. 

Duncan Osler: On the last point, the 
introductory remarks of the European procurement 
directive that went through the European 
Parliament many years ago talked about strategic 
procurement as an aim. You might think that that 
means something other than just the pure 
economic competition that is public procurement. 
Strategic procurement refers to something other 
than awarding on a level playing field purely on the 
basis of bid offerings. It is difficult to see how 
extensively articulated strategic procurements that 
work towards deliberate aims that are not 
expressed by reference to the social or economic 
activities that will be delivered on the ground in 
Scotland will be lawful. In other words, 
procurements must always be pegged back to 
what will happen in Scotland and the impact of 
that; to the extent that they would look at what 
bodies will win the contracts, it is difficult to do. 

You should be aware that, as I understand it, 
your question is of interest to members of the 
Parliaments right across Europe. It is being 
considered at the highest level. 

I hope that that is a helpful answer. I cannot give 
you figures for the proportion of public contracts in 
Scotland that are awarded to economic operators 
based outside Scotland. I do not have that 
information. 

Jim Cuthbert: I agree that it is difficult to say 
how many there are. Our original Jimmy Reid 
Foundation report, which we published in 2012, 
looked at some of the difficulties of measuring. We 
looked at some particular examples of sets of 
contracts that had been let. We were quite clear 
that, in a number of cases, the penetration by 
Scottish firms was fairly small. To give an example 
of the difficulty of measuring, one of the points that 
we picked up in the report was on framework 
agreements that are organised by central 
purchasing bodies that perhaps originated 
elsewhere in the UK. There might be a very good 
reason for that if you are turning to an overall UK 
body that has some expertise, but a significant 
number of the framework agreements organised 

172



2105  6 NOVEMBER 2013  2106 
 

 

by Advanced Procurement for Universities and 
Colleges Ltd—APUC—apply in Scotland but 
originate with regional purchasing bodies 
elsewhere, such as the south-east of England 
regional purchasing body. 

When we looked at those contracts, we found 
that the penetration of Scottish companies was 
almost nil. If the south-east of England regional 
purchasing body issues an invitation to tender for 
a framework contract, a Scottish company is not 
likely to apply, even though that agreement might 
later be applied in Scotland. What is worse is that 
such a framework agreement will never appear in 
any of the statistics in Scotland; neither the 
origination of the framework agreement nor the 
call-off from it will appear. Quite a lot of 
agreements can therefore go out under the radar. 

Does it matter how much comes to Scotland? 
Yes, absolutely. If we want to develop the Scottish 
economy, we will want to use the procurement 
spend to develop a vibrant Scottish economy, 
rather than have the spend going elsewhere. I am 
not saying that we should be protectionist. We 
were unfairly criticised by Vivian Leacock for being 
protectionist. We are absolutely not protectionist. 
What we said was that much more could be done 
within the scope of the EU procurement directive 
to take into account, for example, the quality of 
service. Margaret made the point about the ability 
to replace a part quickly. I believe that, in Italy, for 
procuring food, they use cultural requirements that 
local food must be used, and so on. There is an 
awful lot that could be done. There are complete 
exemptions in the EU directive, for example for the 
procurement of research and development, that 
could be used but are very much underused. 

It is therefore possible to do a lot more here of 
what is done elsewhere. 

Barry White: My point is that it matters where 
the pound eventually rests. We are very keen to 
see the money being spent on local workers and 
local trades. The difference that I am stressing is 
that what we define as being Scottish is quite 
important. For example—I do not want to single 
out one firm—it could be a company 
headquartered in the Netherlands that also has an 
English headquarters but which has been in 
Scotland for an incredibly long time and has a very 
strong Scottish workforce. In the example that I 
am thinking of, the company has two headquarters 
in Scotland; it has its UK property development 
business— 

Jim Eadie: Is this the same example that you 
gave earlier? 

Barry White: Yes. The Dutch company BAM 
Construction is one example, because BAM 
Properties is a UK-wide part of the company that 
is headquartered in Glasgow and BAM Facilities 

Management is also headquartered in Glasgow. 
They bring a lot of jobs and investment into 
Scotland. I disagree with Jim and Margaret 
Cuthbert’s view that they would not count as 
Scottish firms. 

Jim Cuthbert: No, we never said that. 

Barry White: You gave the example of Morrison 
Construction not being a Scottish firm because it is 
headquartered in the south-east, as is Galliford 
Try. I used to work for Morrison Construction, so I 
can tell you that it is very much a Scottish firm. It is 
important to say that we look at firms that are 
committed to Scotland. On defining Scottishness, 
we are very keen to see public sector contracts 
going to firms that are committed to Scotland, 
which includes firms that might be headquartered 
and owned in Sweden or the Netherlands. 
However, the question is whether they are 
committed to training and developing people in 
Scotland, retaining skills in Scotland and 
developing those skills. That is what we look for. 

Christa Reekie: I have a quick point. On the 
national frameworks, as I said, the fleshing out of 
the regulations and the guidance are very 
important. If a local authority is under threat of 
being challenged under the bill, which will give the 
private sector remedies, the natural instinct will be 
for the local authority to avoid that by just using 
national frameworks. That is why it is important to 
flesh out the regulations and make it easy for 
authorities to know what they are supposed to do 
and how they should set about it. Otherwise, 
authorities will just avoid it and go for national 
frameworks, which might not give us the outcome 
that we really want. 

12:15 
Margaret Cuthbert: I will respond to the first 

question, on how much of the work stays in 
Scotland. Jim has already pointed out the problem 
that we have with the framework programmes, but 
I would also highlight that the public contracts 
database is inadequate. It is extremely good for 
the purpose for which it was set up, which is 
matching demand to supply, but it is not good as a 
database, because of the things that it does and 
does not include. 

The bill team said, for example, that 43 per cent 
of spend goes to SMEs, which raises the 
question—as Barry White has just said—of what 
constitutes an SME. We tried to find out how much 
money went to SMEs in Scotland, and we were 
told that a good bit of it did. However, that raises 
the problem of definition, and the question of what 
is a Scottish SME. As far as I can gather, a 
Scottish SME could be a small business of two 
people who are merely here carpet-bagging. It will 
be difficult to work out what should or should not 
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be regarded as a Scottish SME. Following on from 
Barry White’s point about Morrison Construction, I 
happen to have looked at the board members of 
Galliford Try, and I saw that there was no Scottish 
representative. That was my point: how can one 
regard a company that has no Scottish 
representation on its board as necessarily able to 
look after all of Scotland’s interests? 

Apart from that, everybody has different views 
on what a Scottish business is. Our database is 
not adequate to determine the point in which Jim 
Eadie is interested, and nor are our definitions of 
what would be Scottish. 

Jim Eadie: I may incur the wrath of the 
convener here, but I will move on to community 
benefit if I can. The provisions in the bill stipulate 
that the community benefit requirements should 
apply to all contracts above £4 million. Does the 
panel think that that is an appropriate threshold? I 
would also like to hear your views on whether you 
broadly agree with the bill’s provisions on 
community benefit, and whether you see any 
particular strengths or weaknesses. If you see any 
weaknesses, how could those be strengthened? 

Barry White: If someone wants to get funding 
for the NPD programme, they already have to 
have community benefit clauses in their contract. 
The £4 million threshold is close to the EU 
procurement threshold, and it is a reasonably 
sensible level. Below £4 million, a lot of that 
happens automatically anyway because the 
degree of travel would be much smaller. The 
community benefit requirements place a burden 
on the main contractor to comply, and the 
necessary administrative and support effort can be 
sustained more easily on the larger projects. 

I agree that the threshold is about right. I would 
like Margaret Cuthbert—without incurring the 
convener’s wrath—to congratulate Ken Gillespie, 
as a resident of Glasgow, on being promoted to 
the Galliford Try board. 

Margaret Cuthbert: It is about time, too. 

Jim Eadie: You got that point in, Mr White. 

Margaret Cuthbert: Might that have been due 
to my intervention? 

Barry White: He may well thank you for it some 
day. 

Duncan Osler: The strategy that must be 
provided specifically includes a component on 
community benefit, but the bill does not say that it 
must be reported on subsequently. You might wish 
to link that up. Effectively, the threshold is at a 
sensible level. It is a burden that would need to be 
considered, and we do not want to put too many 
additional requirements on authorities. 

Jim Eadie: Do you think that the provisions in 
the bill and any associated regulations and 
guidance are adequate to address the issues of 
blacklisting and the inappropriate use of zero-
hours contracts? I am conscious that we have not 
yet seen the guidance and regulations.  

Barry White: Without seeing the guidance, we 
cannot be certain.  

There is a general principle that sits behind that 
response. A range of factors may prevent people 
from working, such as convictions or 
unsatisfactory performance. The calibration of that 
is really important because someone may be 
doing a great job on building a motorway 
somewhere but a less good job of building— 

Jim Eadie: When we talk about blacklisting, we 
are talking about people who have been 
blacklisted for, for example, trade union activity. 
Can we address that specific point? 

Barry White: Until we see the guidance, we do 
not know—that is all that we can say at this stage. 
The intent is there but it really depends on the 
specific measures in the guidance. 

Jim Eadie: And zero-hours contracts? 

Barry White: Speaking as someone whose wife 
has a zero-hours contract, which suits her 
enormously, I will say that it depends on the 
specific guidance.  

Margaret Cuthbert: On the question about 
community benefit, I, too, am no expert on this, but 
I want to comment on the way in which we 
organise procurement and the way in which the 
hubs work.  

We are subcontracting quite a lot. It has become 
clear this morning—if it was not already clear—
that, by allowing big companies to be our first port 
of call and being happy to have other businesses 
subcontracting to them, we are acting like Pontius 
Pilate and washing our hands of what is going on 
in those smaller companies. 

If we organised procurement entirely differently, 
we would have more say, as a public body, over 
what goes on in those SMEs. I do not know how 
we would do that, but back in the 1970s, for 
example, there was common practice in local 
authorities up and down Scotland. I take it that 
most of them would have been Labour. The 
practice was very different. You could walk into the 
Labour town hall and get a list of what was coming 
up. As a small contractor, you could automatically 
put in your name, and there could be 20 or more 
small businesses working together.  

It is not beyond the wit of man to get small, 
professional businesses in Scotland to work 
together instead of always having to go for the big 
companies, such as the ones that Barry White has 
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been talking about. In many cases, we are talking 
about big construction companies such as those 
involved in the Forth bridge. If we really are 
interested in improving Scotland’s economic 
future, we need to consider carefully the big 
contracts and the boundary at which we start to 
think about whether big business is needed. That 
is where we should be putting a lot of our time. 
Can we engineer ourselves a bit differently so that 
public bodies are more directly involved and have 
more control? 

Gil Paterson: My question relates to EU law. 
Questions were raised earlier about the minimum 
wage and the living wage. In Scotland, there is an 
ambition to do much more on the living wage, but 
we seem to be prohibited in what we can do. I 
should say that that is my negative view, but is it 
wrong? Does anyone have a silver bullet for 
circumventing what I see as a barrier to the use of 
procurement rules to implement the living wage for 
subcontractors? I am asking less about 
contractors, as I think that there is already maybe 
some leverage with them, although it may not 
stand up in law or any kind of tribunal. 

Jim Cuthbert: I do not think that I have any 
wisdom to contribute on that, because the area 
puzzles me. I looked at the Barnier letter and tried 
to follow up the EU regulations, but I just got lost 
and could not understand what was going on. 
What puzzles me is how Boris Johnson seems to 
be getting away with it in London. I would like to 
know why there seems to be a difference in 
approach between London and Scotland. I simply 
do not know. I have no wisdom to contribute on 
the matter. 

Gil Paterson: I think that I can answer the Boris 
Johnson question. It is London weighting: it is 
written into statute that wages can be increased in 
the geographical area of greater London—not 
London—but the approach cannot be used 
anywhere else in the United Kingdom. 

Duncan Osler: I understand that, in the 
European Parliament discussions on finalising the 
European procurement reforms, quite a number of 
MEPs focused on the issue and that there were 
many discussions on how cross-border terms and 
conditions would be dealt with. It is not just a 
Scottish matter, and I do not have any silver 
bullets. 

Margaret Cuthbert: In Europe, Scotland is a 
relatively small country. At least since the end of 
the 1980s, we have, certainly at the local authority 
level, gone for central purchasing units in which 
we have expanded the size of the projects that 
have gone out for contract, and we have lost out 
tremendously by doing so.  

For example, I know that, when the Scottish 
Office building was being built down at Leith and 

the contract for furniture went out, at least 10 
companies in Glasgow—the furniture specialist 
companies and so on—were very willing to put 
forward a bid to furnish the new building together, 
but it was not even considered. The public sector 
was unwilling to consider some bundles that were 
being put together or to help people to work 
together. 

I know that the approach has changed in some 
areas, but the public sector needs to spend far 
more time thinking about the size of our country, 
the size of businesses in our country, and how the 
£9 billion to £11 billion that it is spending can be 
more appropriate to the size of the units of our 
businesses. Otherwise, we are ripe for project 
after project going to larger companies, from which 
we then get the subcontract—which is what is 
happening. 

Barry White: There is no silver bullet from us, 
unfortunately. 

Gil Paterson: Okay. Thanks for that. 

The Convener: Are there issues to do with the 
financial stability of companies—how that is 
measured, whether companies are capable of 
taking on contracts, and whether they might go 
bust halfway through them? 

Barry White: I certainly think that there is a 
need for public bodies to be proportionate when 
they are setting any thresholds in considering the 
right size of company to do the work. That is a 
general principle that we believe in, and we think 
that it is important that people in the public sector 
get that right.  

I think that sometimes there is a risk of people 
being excluded by accident by the setting of a test 
that they might fail. Therefore, it is a matter of 
being proportionate and choosing the right range 
of reference projects in order not to be too narrow 
and to allow a wider range of local companies to 
take part.  

There are things that the public sector can do. 
The construction procurement review picked up a 
number of themes to say that we should not 
exclude people who have the capability to do the 
work. However, by setting thresholds incorrectly—
not necessarily incorrectly; rather, without due 
thought—we could do that by accident. 

The Convener: That can specifically exclude 
social enterprises and assisted employment 
organisations, for example, can it not? There is 
nodding all round. 

Finally, part 4 of the bill is on remedies. Is the 
remedies regime for sub-EU threshold 
procurement necessary, and are the provisions 
appropriate? 
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Duncan Osler: Yes, the regime is necessary. 

Without the provisions, the regime could be 
disregarded with relative impunity and contractors 
would not necessarily have confidence in it.  

That said, it is worth noting that, even with a 
fully regulated procurement, it is an expensive 
business for bidders to undertake litigation, as it is 
a difficult and problematic thing to do. Without part 
4, on the rare occasions when litigation were 
undertaken, the regime under the bill might be 
seen as less robust.  

It is difficult to envisage many situations in which 
the remedies would actually be used, but 
measures short of remedies, such as complaints 
and other engagement, might serve to support the 
regime and the behaviours. 

The Convener: In the earlier evidence session, 
I asked whether 30 days is an appropriate length 
of time in which to bring proceedings. In your 
experience, is that length of time appropriate for 
companies that want to question the award of a 
tender? 

Duncan Osler: Thirty days is a short period. It 
would be difficult for bidders to bring challenges in 
that short period.  

As to whether there is a large number of bidders 
who bring proceedings to preserve their rights 
before the time expires, I suggest that there have 
not been many such proceedings because of the 
very high cost involved in raising such 
proceedings in Scotland. Down south in England, 
where the litigation procedures are different, there 
may be more such cases, but in Scotland there 
are fewer because bringing legal proceedings is a 
significant step to take not only for a company’s 
reputation but because, potentially, it might incur 
significant costs as the party bringing proceedings. 

The Convener: You need not go into the issue 
now, but could you perhaps give us a brief paper 
on why the cost is so much greater in Scotland? 

Duncan Osler: I could follow that up, yes. 

Christa Reekie: I am perhaps making the same 
point over and over, but it may be worth making it 
again in this context. 

Particularly considering the regulations that 
ministers will issue on how people can exclude 
certain tenders, tenderers might want to challenge 
things if the legislation or guidance is not very 
clear. Tenderers will also be more likely to 
challenge a decision to exclude them if their 
exclusion involves a loss of reputation. If a 
company is excluded, the message will get round 
that it has been excluded for certain things, so it 
might want to challenge a decision much more.  

The list of challengeable actions includes 
compliance with section 24, which is to do with 
guidance. If the guidance is not specific, it may be 
easier—or more difficult—to challenge decisions. 
You need to look at what is an actionable breach. 

The Convener: Margaret Cuthbert mentioned 
that Germany breaks down its contracts. Has any 
work been done to find out whether breaking down 
contracts into smaller bundles adds cost? If so, 
how much does it add to the cost? 

The final question, unless anyone else has other 
questions, is on whether there is evidence that 
some countries sail closer to the wind in complying 
with the EU regulations and directives. If that is the 
case, can we have examples? 

Margaret Cuthbert: Let me answer the second 
question first. In Scotland, we do not sail close to 
the wind at all and we are very risk averse. That is 
quite obvious from what we see in Europe, where 
other countries are being challenged all the time. 
That should make us think whether, if procurement 
has such a huge impact on the Scottish 
economy—between £9 billion and £11 billion—we 
are disrupting the Scottish economy by being so 
risk averse. There is evidence that we are not 
anything like as challenging as we could be. 

The Convener: I have heard that Wales sails 
close to the wind in its procurement. Is that 
correct? 

Margaret Cuthbert: Yes, Wales sails close to 
the wind. 

Sorry, what was the first point that you raised? 

The Convener: I asked how much additional 
cost is involved in breaking down contracts into 
small bundles, as happens in Germany. 

Margaret Cuthbert: On that issue, we know 
that research and development projects will have 
up-front costs, but we should look at the potential 
that they provide for establishing important 
building bricks in Scotland for the longer term. 

We would also like a different way of looking at 
procurement. Instead of thinking in the way that 
we do just now about, for example, putting up a 
bridge—with regard to what the value added 
would be, for example—it would be better if we 
could do a bit more work and consider not just the 
cost of having smaller companies involved but the 
potential long-term return. The Government should 
be a risk taker on that. 

Jim Cuthbert: It should not be assumed that 
small contracts are always dearer. Certainly, some 
people in publishing, for example, hold strongly to 
the view that the existing large contracts add costs 
and that if things were broken down and needs 
were supplied by specialist small suppliers—who 
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cannot tender for the large contracts—things 
would be a good deal cheaper. 

We came across an internal presentation by a 
major construction company on PFI, in which the 
managing director told his troops that PFI was a 
jolly good thing because tender costs and 
complexity on large contracts restrict competition. 
Very large contracts can have the opposite of the 
desired effect: they can restrict competition and 
have ultimately higher costs. 

It is not purely one way. Small contracts do not 
necessarily mean higher costs—it can go the other 
way. 

Duncan Osler: The public procurement rules do 
not tell authorities what they should buy. The 
European rules simply set out means through 
which things should be procured, depending on 
what it is that an authority means to buy. The real 
focus should be on how an authority decides more 
clearly what it wants to purchase and the social 
impact of that. 

Like it or not, the purpose of the regime at 
European level is transparency. The result of 
transparency—in economic terms, as I 
understand—is meant to be a regime of fairness, 
in which people can compete fairly for contracts. 
Overall, that tends to create competitive prices: it 
drives down prices and drives up the quality of 
proposals. That is the architecture that you work 
within. 

I suggest that you focus on what is to be 
purchased and the strategic aims with regard to 
sustainable social and economic outputs. If 
individual authorities focus on those things and 
you interrogate their strategies in the reporting, 
you may find over time that you get benefits. I 
know that, in other countries, those specific 
measures are looked at by Government and other 
bodies that are keen to have effective 
procurement. 

Mark Griffin: Has the Scottish Government 
been too risk averse on the living wage? The 
Scottish Government wrote to the European 
Commission to ask whether it is possible to 
implement the living wage, but could it have taken 
an alternative approach and declared that the 
public procurement policy of the Government and 
Parliament is that the living wage should be part of 
the bill?  

Should the Government have simply asked the 
Commission how to do it, rather than whether we 
have permission to do it, on a similar basis to the 
route that the Government has gone down on 
minimum unit pricing for alcohol? Could we have 
been much further forward if the Government had 
been less risk averse and more aggressive in 
pursuing that policy? 

Barry White: Asking for forgiveness rather than 
permission is sometimes a good strategy, but 
when dealing with the European Commission it is 
probably advisable to seek advice, as we do on 
matters such as state aid. The downside of getting 
it wrong could be significant and expensive and 
could cause a lot of delay. If we are going to 
introduce something as a Scotland-wide policy, it 
is sensible to take that sounding. 

Mark Griffin: My understanding is that the letter 
to the Commission asked whether we could do it 
rather than how we could implement it. What do 
you think the benefits of both approaches would 
have been? 

Margaret Cuthbert: The question of how 
should have been addressed here—we should 
know that before we ask the question. I suggested 
one way forward, which is involvement of the 
public sector in a much greater range of contracts, 
instead of so many going directly to larger 
businesses that then subcontract. 

Barry White’s model would not necessarily need 
to be changed. We need to put our minds to how 
we can influence the second tier, instead of having 
the Government pass contracts out to companies 
that then subcontract. I cannot do this, but I am 
sure that Barry White could: we ought to be able to 
work out how we can bring smaller companies 
more into the earlier stages, so that the 
Government makes its intention clear in a direct 
relationship with those smaller companies, instead 
of going through all these processes. 

In fact, when we first saw the way in which the 
Scottish Futures Trust or the Forth bridge were 
working, it seemed clear to us that the 
Government was washing its hands of some of the 
malpractices that could take place further down 
the line. 

Barry White is your expert on how one ought to 
be able to take smaller companies much more on 
board. 

The Convener: You should have the right of 
reply on that, Barry. 

Barry White: The best thing that I could say in 
response relates to how we have recently been 
working with local authorities to complete two 
schools. We have done an analysis of where the 
work has gone for that, which we are happy to 
share with the committee in a written response. 
We do not measure whether or not we are sailing 
close to the wind; we measure what the outcomes 
are on the ground, what percentage of work goes 
to the local area and what percentage goes to 
SMEs. Both those projects have extremely good 
statistics. 

We measure those outcomes on our projects, 
but—in response to one of the earlier questions—
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we do not have a picture of what is happening 
right across Scotland, because we are not 
involved in every project. Where we are working, 
that is exactly what we are looking at, and the 
outcomes that we are seeing are positive. We 
measure that rather than the degree of closeness 
to the wind. 

The Convener: Duncan, did you want to come 
back on the legal aspect of the living wage and the 
EU? 

Duncan Osler: I think that I covered that in my 
earlier remarks. 

The Convener: Right. As nobody has any other 
questions, I thank witnesses for their evidence. It 
has been extremely useful. 

12:41 
Meeting continued in private until 13:09. 

 

178



1 
 

ADVANCED PROCUREMENT FOR UNIVERSITIES AND COLLEGES 
 

WRITTEN SUBMISSION 
 
Introduction  
 
APUC is the Procurement Centre of (procurement) expertise and representative 
body for procurement matters for all of Scotland’s Universities and Colleges.  
 
This briefing is to summarise the concerns of the Scottish HE/FE sectors in relation 
to the Procurement (Scotland) Reform Bill. 
 
APUC had raised some concerns as part of the consultation process on behalf of the 
sector regarding some of the proposed content - the scope has since been modified 
and many of the aspects of concern revised or removed, there are however some 
issues of material concern remaining.  
 
Both APUC and its institutional membership supports the spirit of the Bill, however 
some aspects within it, if applied as statutory duties, could have a negative effect on 
the Scottish HE/FE sectors. These could lead to “unintended consequences”, but not 
just in relation to aspects directly operationally impacting on HE/FE institutions, but 
also on Scotland’s international reputation as a knowledge economy. 
 
These “unintended consequences” impact beyond those from simply following the 

process required to comply with the Bill. The consequences are significant, it is 
important therefore, we believe, that we highlight these concerns to both the 
Infrastructure and Capital Investment Committee and the Finance Committee in 
order that they can consider the position, taking into account all related 
consequences.  
 
The HE/FE sectors have since its inception, been very strong supporters of the 
Public Procurement Reform Programme, as can be evidenced by its very high 
uptake of government supported e-procurement tools, its commitment to the PCA 
programme and its commitment to collaborative contracting – all delivered at 
significant levels of success. However, a one size fits all approach has not been the 
success factor – indeed there is significant evidence that it is a reliable failure factor 
– success has come from the Reform Programme setting a clear direction of travel 
and then APUC and the sector working together in partnership to deliver success in 
a way that supports, through tailored delivery of improvement and change, the 
sectors core deliverables of excellence in teaching, education, research and 
knowledge transfer, while meeting the governments aspirations, both in the core 
deliverables and in wider social and economic development. 
 
It should be remembered that Universities and Colleges are autonomous bodies with 
varied backgrounds and incorporated under a number of different Acts of Parliament. 
They have independent governing bodies and are partially funded by the Scottish 
Funding Council. Colleges are required to be treated as central government bodies 
for financial reporting purposes as required by the UK Office of National Statistics. 
The fact that Universities and Colleges are covered by the EU procurement 
directives / public contracts regulations is a quirk of EU law. A significant level of the 
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sectors’ funding is obtained from internationally competitive activities both in relation 
to student/teaching and research income, in fact for Universities in total, the Scottish 
Government (via the SFC) provides circa 35% of institutional funding (based on 
2011/12 data published by the Higher Education Statistics Agency) with the rest 
coming from these wider sources. 
 
The Finance Committee has provided a questionnaire format to obtain inputs to their 
considerations, we have therefore used this format to provide our inputs. Before this 
however we have included a section on Critical Areas of Concern and the related 
unintended consequences relating to them.  
 
 
Critical Areas of Concern – unintended consequences  
 
The aspects of concern, as noted earlier, extend beyond simple matters of process 
compliance and related costs. These concerns, if not addressed, have a high risk of 
putting greater demand on education funding in order for the Scottish Government to 
maintain its commitment to free higher education; they are likely to have negative 
impacts on the brand positioning / reputation of Scotland’s university sector in the 

global marketplace and ultimately on Scotland’s highly prized reputation as a country 
punching several times beyond its weight as a ultra-high knowledge economy. 
 
The key considerations centre over funding, efficiency and competitive impacts. 
There are several aspects that make considerable sense in the proposed Reform Bill 
such as publishing of Strategic Procurement Plans etc – these positive impacts 
however are already being addressed successfully through the PCA process within 
the HE/FE sectors so there is no need for legislation to make this a reality in the 
HE/FE sectors.  
 
The Competitive UK / International Position  
 
Due to the new funding arrangements across English universities (and colleges 
teaching HE level courses - all of Scotland’s universities and most of its colleges are 
involved in delivering some degree of HE level courses), virtually all English HE 
institutions will become exempt from being required to comply with the EU 
procurement legislation or any national level public procurement regulations. This will 
allow them to have a more private sector approach to their procurement and obtain 
significantly better value for money in a much less bureaucratic environment.  
 
The utilisation of private sector procurement practices, primarily enjoying the benefits 
of post-tender-negotiation and dynamic sourcing approaches. Based on the 
experience of universities in England that already have achieved exemption level, 
could enable savings consistently in the region of circa 10% of their spend, or to put 
it in context of lost opportunity that Scottish institutions will not enjoy, this lost 
opportunity is like a circa £70m per year loss in income across Scottish HE versus 
the advantageous position that English institutions will ultimately enjoy (note that this 
figure relates purely to costs of procuring goods, services and works, it does not 
include potentially significant losses from loss of major tracts of research funding - 
please see below). 
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This will allow the English sectors to be more competitive in running their institutions, 
in their offerings to students and their ability to compete for research funding, both 
public and private.  
 
The Procurement Reform Bill has the significant potential to damage the sector’s 
activities around research excellence. The Scottish University sector in research 
terms punches well beyond its weight on the World stage, the proposals within the 
Bill however threaten real damage to this by making much research based 
procurement impractical and / or required to be delivered in a manner that will 
discourage collaboration with other parties including academic institutions outside of 
Scotland, from research funding sources and other organisations, including private 
sector organisations driving innovation, both within Scotland and internationally. 
 
The time required to enable research projects to commence will be significantly 
increased due to the additional work required to procure the goods and services to 
make it happen, this could result in research funding going elsewhere on a regular 
basis due to the greater agility of universities in other countries enabling them to 
commence much quicker.  
 
Research can be a highly competitive and / or confidential activity so public 
advertising of some requirements could also be very problematic on occasions.  
 
The Bill does have a section that allows Ministers to vary the scope of the Bill, the 
Scottish Procurement and Commercial Directorate have indicated that due to the 
serious risks to research activity, they may be willing to explore including an 
exemption for research related procurement, although this is still to be confirmed. 
We believe it is so critical however that as an absolute minimum, research related 
procurement activity should be specifically stated within the Bill to be excluded from 
its scope. 
 
Further information on the valuable impact that research and research related 
activity provides, beyond its use in an academic environment, including the value it 
brings to the Scottish economy, can be found  in the recent Universities Scotland 
publication Grow, Export, Attract, Support. Key highlights from this include: 
 
Universities create spin-out companies as a product of their research and 
development. Scotland is now the most successful part of the UK for spin-out 
creation and Scottish universities have grown their competitive edge over the rest of 
the UK increasing their share of all spin-outs from 19 per cent ten years ago to 28 
per cent of all spin-outs now.  
 
Universities generated export income of £1.3 billion in 2011/12 of which 60 per cent 
was from outside of the UK.  
 
BIGGAR Economics calculated the gross value added (GVA) from Scotland’s higher 
education institutions. It was estimated to be £6.67 billion in 2012/13 (supporting 
142,000 jobs), this equates to £2,824 for every household in Scotland. 
 
Information submission based on Finance Committee Questionnaire 
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Consultation  
 
Did you take part in the Scottish Government consultation exercise which preceded 
the Bill and, if so, did you comment on the financial assumptions made?  
 
Yes we took part in the earlier consultation. We commented on the significant 
financial and resource impacts the Bill will incur on contracting authorities, we do not 
feel our comments have been fully recognised in the current draft of the Bill. 
 
Do you believe your comments on the financial assumptions have been accurately 
reflected in the FM?  
 
No, the assumptions in the Bill’s latest explanatory notes state that there will be no 
financial impacts on contracting authorities when in fact there will be significant 
negative impacts. 
 
Did you have sufficient time to contribute to the consultation exercise?  
 
Yes. 
 
 
Costs  
 
If the Bill has any financial implications for your organisation, do you believe that 
these have been accurately reflected in the FM? If not, please provide details.  
 
I do not believe that the implications for HE/FE institutions have been accurately 
assessed and reflected. The compliance processes will add a significant burden to 
procurement professionals across institutions and in Centres of Expertise.  
 
Due to the lower volume of agreements put in place or facilitated by sectoral Centres 
of Expertise, they will be able to cope with the additional burdens with slight 
increases in resource levels.  
 
The burdens on institutions however will be severe with significant additional 
resources required to comply with the obligations in the bill. The threshold (section 
3.2) of £50k per contract means that annual expenditure areas of around £13-15k 
will come under the scope of the Bill as these agreements often will last circa 4 years 
– this brings a vast amount of purchases under the scope of the regulations, several 
hundred a year for some institutions. It also applies to call-off contracts (section 6.2) 
against framework agreements despite the work already having to be undertaken at 
framework creation level, thereby duplicating work and ultimately diminishing the 
value that institutions can obtain by using collaborative framework agreements, 
which is a key cornerstone of the Procurement Reform Programme.  
 
The financial implications go much wider however than simply resource impacts as 
they impact on the competitiveness of the HE/FE sector to compete in the 
international student marketplace and for research income. More information on this 
is below. 
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Do you consider that the estimated costs and savings set out in the FM and over the 
timescales for which they are projected are reasonable and accurate?  
 
No, as above, a significant amount of costs that will be incurred by contracting 
authorities has not been recognised.  
 
The saving figures have been overestimated as they assume (based on section 55 
etc of Explanatory Notes) that suppliers will be able to create one PQQ and use it 
virtually unchanged for all tenders. This is an erroneous  assumption. The purpose of 
the PQQ is to pre-qualify suppliers for a specific need by responding to specific 
questions about this specific need.  
 
PQQs were invented to be specific and assist suppliers in allowing them to respond 
to specific requirements before spending considerably more resource and money in 
taking part in the tender phase.  
 
There are only a few relevant questions that can be generic and suppliers will 
already most likely cut and paste these questions from past PQQs. If PQQs are 
forced to become generic, the ability to effectively shortlist diminishes significantly, 
and many more suppliers that are not technically or otherwise capable of meeting 
the need, will go through to the tender stage. The tender stage is by far the most 
expensive stage for suppliers so across Scottish business there will be considerably 
more money being wasted in bidding for the same amount of business if contracting 
authorities use the standard PQQ questions for all tenders without suitable scope for 
specific requirements to be addressed.  
 
For example, currently a contracting authority may have 120 suppliers completing 
PQQs, this will narrow down to perhaps 10-12 for the tender stage. If the questions 
are substantially generic and not focused on the specific need, it is likely the 
contracting authority will need to allow circa 100 suppliers through to the tender 
stage (most of whom will not be technically or otherwise capable of meeting the need 
in the first place) – if it costs £10k to draft the tender, that is a cost to the Scottish 
supplier community of £1m pounds rather than £100k – a pointless loss of £900k 
from the Scottish economy. It does not take many tenders to cause serious financial 
loss to the Scottish economy.  
 
For the contracting authority, they will have an extra 90 tenders to evaluate, a 900% 
increase in resources is therefore required to do this. Tenders / contracts will cost 
much more and take much longer to put in place (and this is excluding all the other 
time delaying and cost impacting aspects of the proposed Bill process – please see 
below). 
 
After a few costly bidding exercises, it is likely to dissuade suppliers from bidding for 
work, because they will not be able to ascertain from a generic PQQ whether they 
are suitable or not, we risk highly suitable suppliers not taking part, causing 
additional issues further down the line for contracting authorities (less competition, 
constrained capacity, higher costs). 
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If relevant, are you content that your organisation can meet any financial costs it is 
expected to incur as a result of the Bill? If not, how do you think these costs should 
be met?  
 
Budgets are highly constrained across the HE/FE sectors at present. The impacts of 
the Bill will require additional resources to be employed which are not in current 
budgets / funding allocations. It would be concerning if funding is used to comply 
with the Bill rather than in delivering teaching and research activity. 
 
It is difficult to ascertain the detailed resource implications of the Bill but we would 
estimate it to be requiring an increase in resources of at circa 20% (plus additional 
resources in non-procurement areas to assist in undertaking social / economic 
impact assessments etc). 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to arise?  
 
No 
 
 
Wider Issues / Impacts  
 
Do you believe that the FM reasonably captures the costs associated with the Bill? If 
not, which other costs might be incurred and by whom?  
 
 
In addition to the aspects mentioned above, the other factors that cause concern 
with a financial and / or other negative impact are as follows: 
 
Economic impacts (section 9.1) - there will be a duty on all contracting authorities to 
consider how it might consider the economic, social and environmental well-being of 
the local area. For a local authority and possibly to a slightly lesser degree NHS 
bodies, this is related to their core purpose so is entirely relevant – while HE/FE will 
always strive to deliver in this area, the delivery of the core purpose of their brief 
(and for which they are funded) should be the key focus for their procurement 
activity, i.e. meeting the spec for the delivery in excellence in teaching, education, 
research and knowledge transfer.  
 
While in principle it is to be encouraged, as it is a duty, it has the potential to require 
highly bureaucratic activities and wide consultation, for areas of annual expenditure 
that could be circa £13-15k, to undertake resource intensive impact assessments 
which will be costly and could delay and compromise delivery of the actual need. As 
there will be a duty to consult we assume that there will be a legal ability for a party 
to challenge (no matter how frivolous the challenge is) where they feel they have not 
been consulted and thus cause delay and further additional cost (there is also a 
requirement to consider inclusion of SMEs as part of this duty, as the sector normally 
already does this, we do not feel this presents a problem). 
 
Payments to suppliers (section 11.5) – this appears to effectively mandate the 
payment of all suppliers within 30 days even where more advantageous payments 
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are being offered by suppliers. While we would support offering of prompt payment 
terms to SME size businesses and those with directly dependent SMEs in their 
supply chains, we feel it would be wrong to, for example, pay a major pharmaceutical  
or IT business who is offering 60 or 90 days payment terms, within 30 days. It should 
be remembered that the HE/FE sectors are leanly funded third sector organisations 
and should manage their funds as wisely as possible to maximise the delivery of 
high quality teaching and research. 
 
PCS (sections 17 - 18) - all contracting authorities will be required to use Public 
Contracts Scotland (PCS) to advertise all contracts within scope. Maximum use of 
this excellent tool is already made, it is not clear how this will impact on joint 
tendering on UK HE sector wide contracts where appropriate supply markets exist – 
for many non-SME applicable supply markets, Scottish HE/FE currently benefit from 
UK wide collaborative contracts with leverage and pricing obtained for Scottish 
institutions based on UK volumes (i.e. 1000% more than Scottish sector alone 
leverage volumes) – if this is put at risk, Scottish HE/FE could be put at a significant 
cost disadvantage versus the rest-of-UK HE/FE, particularly in expenditure related to 
scientific teaching and research. 
 
Debriefs (section 27) - all contracting authorities will be required to provide a formal 
debrief to all suppliers who request a debrief for contracts above the defined 
threshold – this will bring a material increase in resources required for debriefing 
when existing processes are generally effective at providing relevant productive 
feedback to suppliers and where already relevant additional feedback is provided on 
request to these suppliers desiring more information (even if a contracting authority 
does not wish to, they are legally bound to provide such data already via the 
Freedom of Information Act). 
 
Requirement to publish contract registers (section 30) – although this may be 
partially automated, it will require considerable manual intervention (publishing 
award notices etc, especially for every call-off) and resource consumption. 
 
Remedies (sections 32-34) – within the Bill there is a process for remedies that could 
enable a challenge from a supplier to stop a procurement process / contract award. 
This has a serious risk of being used as a tool by incumbent suppliers who are about 
to lose business to cling on to business for further years while the court process 
proceeds, and to keep the rightful new supplier from providing the business. We 
would strongly advise that this section be removed from the Bill, suppliers would still 
based on existing legislation, have the right to claim for damages etc. and for a court 
to cancel a contract should it be found to be faulty. 
 
Focus of the Bill & Expectations Already Being Delivered 
 
The Bill itself appears to almost entirely focus on resolving issues that are felt to exist 
in enabling SME access to publicly funded sectors contracts, when in fact, Scotland 
is one of the leading countries in the developed world in terms of SME inclusion and 
contract award in public procurement, with the HE/FE sector already providing a 
leading role in this (without legislation).  
 
For total HE/FE sector spend in Scotland, over the last few years there has been 

185



8 
 

significant work by APUC and institutional procurement teams to make business 
opportunities more accessible through use of work packaging and on-line portals etc 
(the PCS tool etc) to advertise potential business. This is proving very popular with 
constantly increasing use of such solutions.  APUC have adopted various 
enablement strategies such as sub-lotting (either on a sub-regional basis or on 
technical attributes, or both), and / or encouraging supplier-consortia bidding 
wherever it can be realistically and competitively done as well as running supplier 
awareness and support days at the beginning of the tender process to assist smaller 
businesses that may not be familiar with public procurement processes. This widens 
opportunities for SME involvement and allows them access to collaborative tenders 
that may otherwise be out of reach or felt to be out of reach. We believe the figures 
highlight that these approaches both in institutions and in APUC have been very 
successful, without the need for added statutory instrument based bureaucracy.  In 
the last period (YE July 2012) for which we have validated data, the data is as 
follows: 
 
Percentage of total HE/FE sector spend (both local agreements and collaborative 
 agreements) going to SME businesses by value: over* 46% 
 
Percentage of suppliers who are SME businesses on all agreements as a 
percentage  of the total supplier numbers: over* 76% 
 
*= suppliers with aggregate spend of less than £1000 per year are not categorised in 
the central data hub, these are  most likely to be SME businesses so the likely 
levels of SME involvement are very likely to be higher than the figure  noted 
based on categorised spend 
 
The HE/FE sectors are clearly, as can be seen from the data above, fully on-
message with, and fully delivering (and fully intending to continue to deliver) on, the 
Scottish Government’s agenda on SME inclusion, with the sectors SME inclusion 

levels being at internationally leading levels. It is difficult to understand how 
legislation can materially add to this constantly developing position in the HE/FE 
sectors. 
 
 
 
 
Do you believe that there might be future costs associated with the Bill, for example 
through subordinate legislation? If so, is it possible to quantify these costs?  
 
Apart from the ongoing cost impacts mentioned above, we believe that as the 
concerns highlighted above become apparent, there will be significant resistance to 
the (then) Act from the supplier community as well as contracting authorities – this 
will likely require the Bill to be amended to take account of the concerns raised.  
 
However, in relation to the damage caused to Scotland’s ability to be competitive in 
the international student market and to their ability to compete for research funding, 
the damage may well have been severe and the position could be very difficult to 
recover from. 
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Conclusion  
 
Overall, the main concern is whether or not it is appropriate that the HE/FE sectors 
are included within the scope of new additional statutory duties via the Bill (and if 
they are, whether research related procurement is exempted), especially when 
bearing in mind that they are autonomous bodies which are operating in increasingly 
competitive market places. The Scottish Government has advised that at present, it 
intends to fully apply the Procurement Reform Bill to all bodies covered by the Public 
Contracts Scotland Act 2012, i.e. all of Scottish HE / FE. 
 
We believe that we should consider the impending competitive advantage to be 
enjoyed by the rest of UK (mainly England) HE where institutions will become free of 
burdensome EU public sector procurement legislation. Therefore any “shooting in 
the foot” legislation should be avoided at all cost in order to avoid additional costs / 
reduction in competitiveness  being incurred in Scottish HE/FE. 
 
While it is appreciated that the Scottish government cannot influence our need to 
comply with EU regulations, it can choose to enable the HE/FE sectors to benefit 
fully from the more relaxed EU Procurement regulatory regime due to come into 
place in 2014, thereby limiting the uncompetitive impact by not adding further 
restrictions to competitiveness of the sector in Scotland and not adding to the 
bureaucratic burden through applying the Bill to the HE/FE sectors (the Bill carries 
the almost definite risk of removing much of the benefits that could be obtained from 
the new more relaxed EU procurement regime) across almost all of its spend.  
 
What the Scottish HE/FE sectors really need in order that they can sustainably 
maintain their position on both the national and international arena is a minimisation 
of the applicable bureaucracy and administrative burden, not a significant increase to 
it. As a minimum, surely it should not have to shoulder a burden beyond that which 
currently exists. 
 
We would urge consideration to the approach that the university and college sectors 
are either deemed / legislated to be outside of the scope of the Procurement Reform 
Bill, or the bureaucratic and competitive burdens minimised. The sector would ideally 
wish to comply with the spirit of the legislation (as opposed to statutory duties etc), 
with this application of complying with the spirit actively supported and monitored by 
APUC as the sectors’ Centre of Procurement Expertise. 
 
APUC 
8 November 2013 
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Scottish Parliament 

Infrastructure and Capital 
Investment Committee 
Wednesday 13 November 2013 

[The Convener opened the meeting at 10:02] 

Procurement Reform (Scotland) 
Bill: Stage 1 

The Convener (Maureen Watt): Good morning, 
everyone. I welcome you to the 22nd meeting in 
2013 of the Infrastructure and Capital Investment 
Committee. I remind everybody to switch off their 
mobile phones and other devices, as they affect 
the broadcasting system. Some members of the 
committee will be looking at their papers on 
tablets, which is why they are allowed to access 
them. 

Before we begin agenda item 1, I acknowledge 
the very positive announcement last week by the 
Minister for Transport and Veterans on the £1 
million fund in this financial year for the 
replacement of community transport vehicles. As 
members know, providing such a fund was a key 
recommendation in the committee’s community 
transport inquiry report. I think that members will 
agree that that announcement, taken with the 
doubling of funding for the Community Transport 
Association and other positive Scottish 
Government responses, represents a very positive 
outcome of our inquiry for the community transport 
sector. 

Agenda item 1 is the Procurement Reform 
(Scotland) Bill. We will hear evidence from a range 
of bodies that represent contracting authorities 
and organisations. The format is a round-table 
discussion, which is intended to allow the free flow 
of discussion. There will be no opening statements 
from witnesses, who will be asked to introduce 
themselves and state their organisations. That will 
be followed by an open discussion, perhaps 
prompted by questions from committee members, 
on various provisions of the bill. We will try to work 
through the sections of the bill as far as possible. 

We have a wide range of witnesses from 
different sectors, and we hope that our questioning 
will cover cross-cutting themes. To make the best 
use of our time, I ask the witnesses to avoid 
restating in detail points they agree with that have 
been made by other witnesses. I emphasise that, 
if anyone feels that anything has been missed 
during the session, they can follow up the matter 
in a written submission. 

I ask people to briefly introduce themselves and 
to say whom they represent. 

I am the convener of the committee. 

Karen Bowman (University of Edinburgh): I 
am the director of procurement at the University of 
Edinburgh, and I have worked in public 
procurement in Scotland for 30 years. 

Mark Griffin (Central Scotland) (Lab): I am a 
member of the committee. 

Angus Warren (Advanced Procurement for 
Universities and Colleges): I am the chief 
executive of Advanced Procurement for 
Universities and Colleges, which is a centre of 
procurement expertise and the representative 
body for procurement for the higher and further 
education sectors across Scotland. 

Mary Fee (West Scotland) (Lab): I am a 
member of the committee. 

Dorothy Cowie (Scotland Excel): I am the 
director of Scotland Excel, which is the centre of 
expertise for all 32 local councils. 

Alex Johnstone (North East Scotland) (Con): 
I am another member of the committee. 

George Eckton (Convention of Scottish 
Local Authorities): I represent the Convention of 
Scottish Local Authorities. 

Sylvia Gray (Sustainable Scotland Network): 
I am the sustainability and energy officer at East 
Dunbartonshire Council and chair of the 
sustainable Scotland network, which I represent 
here today. 

Gordon MacDonald (Edinburgh Pentlands) 
(SNP): I am a member of the committee. 

Susan Torrance (Scottish Federation of 
Housing Associations): I am the policy manager 
of the Scottish Federation of Housing 
Associations. I am representing our members, 
which range from 20-unit Abbeyfields to Glasgow 
Housing Association. There is a wide range of size 
and type of organisation, but they are all housing 
associations. 

Jim Eadie (Edinburgh Southern) (SNP): I am 
the MSP for Edinburgh Southern and a member of 
the committee. 

Colin Sinclair (NHS National Procurement): I 
am director of national procurement, which is the 
centre of expertise for procurement in NHS 
Scotland, and I am representing the 22 health 
boards. 

The Convener: And this is Adam Ingram, the 
deputy convener of the committee. 

Adam Ingram (Carrick, Cumnock and Doon 
Valley) (SNP): Sorry I am late, convener. 
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The Convener: We will try to go through the bill 
section by section, but I will ask a first question of 
all the witnesses. What do you think the overall 
impact of the bill will be on your organisation? 

Susan Torrance: A number of our members 
are extremely concerned about the bill. We had 
sounding-board meetings throughout October. 
Obviously, the bill was published in good time for 
us to talk through some of its implications. 
Although we are still wrestling with the idea of 
being included within the European Union 
thresholds, we now suddenly find that we will have 
another set of thresholds and another set of duties 
and obligations. People are finding it difficult to 
understand what that will mean in terms of costs 
and how they organise their businesses. There is 
a great feeling of things being imposed on them, 
rather than their seeing that some of the measures 
will assist their procurement efficiencies. 

The Convener: Do any of them use the portal 
at the moment? 

Susan Torrance: Yes, they use the public 
contracts Scotland portal, but they choose to do so 
because it assists their businesses. However, they 
do not like the idea that they are to be swept up or, 
indeed, remain swept up with other organisations. 
There is quite a complicated legal reason why 
housing associations are deemed to be public 
contracting authorities. Measures that are 
applicable to the national health service, NHS 
trusts, universities and local authorities will be 
imposed on very small housing associations, 
many of which are charities working in the third 
sector that use every penny that they have to 
assist tenants and move forward their social and 
community objectives. They regard some of the 
procurement measures as being bureaucratic, 
bringing extra cost and causing them difficulties. 

The Convener: Okay. Anyone else? 

Karen Bowman: We were very appreciative of 
the original consultation on the bill. A lot of the 
areas that we had concerns about were taken into 
account in the bill. Angus Warren can speak on 
behalf of the whole sector, but our university still 
has concerns about a couple of key issues. Our 
concerns are primarily about the impact on our 
academic research community’s ability to compete 
for funding in the current year. In the most recent 
full year, we received £300 million of research 
funding. However, our competitors in the rest of 
the United Kingdom are currently being advised 
that they will not need to apply the European rules, 
never mind any rules at lower thresholds. 
Moreover, although we have not seen the final 
text, we know that the European Union is 
simplifying and opening up some of the 
procedures at the higher level of EU thresholds. 

We are concerned that our research colleagues 
will have to undertake extra procedures that they 
currently do not have to do and that their 
competitors in the rest of the UK will not have to 
do, which might mean additional bureaucracy and 
costs for our university. 

Colin Sinclair: From the health service 
perspective at national level, I think that everything 
in the bill would be regarded as good practice and 
what we would expect to do. In terms of a direct 
impact on my organisation, we hope that we do 
the vast majority of what is in the bill.  

A significant risk is the proportional effect of the 
bill on individual health boards of varying size and 
scale. There is also the risk of significant 
bureaucracy. Does that meet the desire of the bill 
to promote small and medium-sized enterprises, 
and third sector and supported business activity? 
On the other hand, could some of the remedy 
suggestions have a negative impact? My 
overriding view of the bill relates to the 
proportionality of what is being asked of 
contracting authorities and whether that will 
support the key principles of the bill. Perhaps there 
are other ways to do it.  

The Convener: Are you saying that the 
thresholds are too low? 

Colin Sinclair: No. I can give an example. 
Health boards will receive a large number of 
tenders for a relatively small value of contract. 
Under the bill, they will be asked to do a significant 
amount of additional administration and, 
potentially, hold a significant number of additional 
meetings. They could end up with threats of 
remedies and court action. In practice, that might 
put SMEs off because they might consider the 
option of going to court if they are unhappy as 
unaffordable, which would inhibit their ability to get 
involved. What we had hoped for was a kind of 
ombudsman approach, and support for SMEs to 
get better access to contracts and to be able to 
win contracts. 

The Convener: But SMEs would not go to court 
unless they were unhappy with the award of the 
contract; they would not go if they won the 
contract. 

Colin Sinclair: No, but there are a couple of 
issues. One is that an incumbent supplier could go 
to court for a relatively small amount of money 
simply to retain the business until any court action 
issue was resolved. 

The other issue is the cost to unsuccessful 
bidders. A £50,000 contract over, say, four years 
is £12,000 or so a year for the supplier. If the 
supplier is unsuccessful and feels that the process 
has not been carried out properly, the cost of 
going through a court process and remedies 
process will probably put them off complaining and 
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may not drive the improvement in the procurement 
process that is the bill’s intention, and which we all 
support. 

The Convener: But what remedy does a 
supplier have now? 

Colin Sinclair: At the moment, they have a 
remedy through the single point of inquiry. We 
have suggested—as have others, I think—an 
ombudsman approach and a more proactive 
strategy in which the public sector goes out to 
support SMEs on how to complete contract tender 
documentation and how to have the best chance 
of being successful in what is ultimately a 
competitive situation. In such a proactive approach 
to our suppliers, rather than leaving it so that, if 
they are unhappy, they potentially go to a court 
solution—which, for reasons of cost, may be 
prohibitive—we would build a relationship with 
them and help them to fill in tender forms and 
understand the issues that they have.  

The Convener: If there are more bidders for the 
contracts, does that not mean better use of public 
money because you are likely to get a wider range 
of bidders and possibly a more competitive 
situation on price? 

Colin Sinclair: There is a practicality issue 
here. If a procurement organisation has 40, 50 or 
60 bids coming in for a relatively small contract, it 
has to go through each offer, understand it and do 
all the administration that goes with it. A number of 
companies may not be capable of doing that in the 
first place, so the risk is that it adds to 
administration and frustration rather than taking it 
away. It would not necessarily give a more 
competitive situation. 

The Convener: Is that not what the pre-
qualification questionnaire is all about? 

Colin Sinclair: The PQQ will endeavour to do 
that. The standard PQQ will ask a range of 
standard questions, but in most procurements you 
then have to ask some specific questions. If there 
is too much focus on the standard questions, 
everybody will get through the PQQ, which is a 
risk that we need to consider. It is another issue of 
proportionality. 

Dorothy Cowie: I echo Colin Sinclair’s 
comments in relation to the impact on my 
organisation, Scotland Excel, given the nature and 
high value of the contracts that we do. The 
implication is not significant but, just as Colin 
Sinclair said, concerns have been raised about the 
impact on local councils. The Scottish local 
government procurement forum, which is the 
forum for all the heads of procurement, has 
submitted some evidence. Those concerns mirror 
the points that Colin Sinclair has just made. 

10:15 
Angus Warren: I will explain where we think 

some of the challenges are around the remedies. 
Although going to a full court case can take a lot of 
money, a process can be stopped very quickly in 
the sheriff court for a few hundred pounds. One of 
the challenges there is that, if an incumbent 
supplier was going to lose £50,000 of business, it 
could delay the process for a couple of years for 
an investment of £500, and it could continue to 
receive the income for a further period of time, 
even if it knows that it has no grounds. 

That is one of the risks with the remedies. At the 
moment, the remedy is to liaise with the 
contracting authority, then go to the single point of 
inquiry, and then go to court to seek damages. 
However, that ability to stop the process could be 
very damaging, particularly if, to go back to Karen 
Bowman’s example, it was for an urgent piece of 
high-profile research, which was stopped for a 
significant period of time because of a small 
challenge in a sheriff court. In that scenario, the 
researchers would most likely take their research 
outside of Scotland to another university. 
Research is mobile; it goes with the researcher 
and not with the institution, so that is a high-risk 
area. 

The Convener: On that point, you were 
involved in discussions with the Government prior 
to the bill being published. Have you been given 
any commitment that an exemption for contracts in 
pursuit of research or experimental development 
will be given? 

Angus Warren: We have not had a 
commitment as such. The Government has said 
that it has given serious consideration to 
exemption. 

We are concerned about research because it is 
so essential for the wellbeing of the Scottish 
higher education sector, which is very successful. 
It is an asset to the Scottish nation in every area of 
teaching and research, knowledge transfer, spin-
outs and so on. It is way above the rest of the UK 
at the moment. A lot of that is grounded in the 
research that is being done and we are concerned 
that, if we start to do things that could impact on 
that research, it could have a great effect on the 
wider situation within universities. 

The other thing about our sector is that a 
significant amount of its income comes from 
competitive sources. For example, less than 35 
per cent of the funding in higher education comes 
from the Scottish Government. The rest is 
competitively won. Even in the college sector, 58 
per cent of its income is competitively won. 
Outside of research, the additional work that is 
required to go through a lot of the process will 
present the significant risk of making us less 
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competitive when, as Karen Bowman mentioned, 
the rest of the UK higher education sector is to 
come out of the EU procurement rules because of 
the change to its funding model. Some universities 
started to come out this year, and the rest will 
follow very soon once they see the advantages 
that those that pull out get in procurement terms. 

The impacts are quite significant and probably 
entirely unintended. The challenge is in rolling a 
competitive sector into predominantly public sector 
organisations. I do not want to go into too much 
detail here, because I have submitted a paper. 

The Convener: Because of its nature, the bill 
will be pretty high level and a lot of the detail will 
be left to the regulations. If the Government 
commits to giving that exemption, will that cover 
it? 

Angus Warren: It depends on what the 
exemption says and how widely we can interpret 
it. We would be very grateful if we could get an 
exemption for research, because it presents the 
biggest risk area, but there are other areas that 
are also a risk because of the additional 
bureaucracy that will be required. 

A challenge is that a lot of the good practice that 
the regulation and bureaucracy are meant to 
frame and support is already being done in the 
sector through individual and sectoral policy. In 
fact, we are doing virtually everything from an 
outcomes basis, so we are already achieving good 
outcomes, and that is happening without the 
additional cost of the compliance aspects. 

We appreciate where the Government is coming 
from; if I were a civil servant in the procurement 
directorate, I would probably want to keep things 
as simple and consistent as possible, too. I also 
appreciate that, as Karen Bowman mentioned, a 
lot of the original areas of concern have been 
taken out of the bill, so the consultation process 
has been a good and well-managed one. As I say, 
areas in which we have concern remain. It might 
be that some measures can be adapted to be 
slightly more flexible—perhaps the centres of 
expertise could be allowed to have a slight role in 
understanding where things should and should not 
be applied in matters on which we have a more 
detailed understanding of how the sector works 
and where competition does and does not exist. 

The main concerns relate to the fact that we 
operate in a competitive environment. It is 
interesting to look at, for example, the utilities 
sector, which has a much more light-touch regime. 
The bill will not apply to that sector; indeed, the 
main justification across Europe and especially in 
the UK for exempting it is that it is in a competitive 
situation. However, the higher and further 
education sectors are in a far more competitive 

situation internationally, and the ferocity of the 
competition is growing every year. 

The Convener: A lot of the competition on 
research and development is not just between 
single universities; indeed, universities in 
Scotland, England, the EU or across the world 
may be working together. Will they not all be 
covered by the same EU regulations? 

Angus Warren: England will not be covered, so 
the English universities will be able to come out of 
the regulations. Many European countries do not 
apply the EU procurement rules to their university 
sector, but Britain has done so from the beginning. 
I have yet to meet anyone from the university 
sector in other countries such as France, Spain 
and Portugal who must comply with EU rules even 
now. A lot of the universities in northern Europe 
are state owned, so I think that the scenario there 
might be slightly different. 

The danger is that a high level of bureaucracy 
will lead to additional delays in partnering a 
university in Scotland. For example, if there are 
two universities in London, one in France and one 
in America looking to partner, they will want to go 
with the ones that can move quickly and start the 
research quickly and not with those in which there 
is a risk that the research will be stopped because 
of a challenge against a minor piece of equipment 
in the research process. 

The Convener: I am sorry, but I am confused. 
Are you saying that that is happening now? 

Karen Bowman: Perhaps I can come in on that 
point. 

In Edinburgh, we have a good reputation for 
managing—whether it is research funding or 
private donations—very well and transparently. 
We apply the public procurement law and the EU 
regulations at that threshold already. We try to get 
good competition for our colleagues in the 
research community. However, the competition is 
frequently narrow; for example, very specialised 
equipment is needed. 

We do not have any problem with applying the 
measures at the threshold levels. However, the 
problem would be bringing down the thresholds to 
about the £50,000 or the £2 million mark. We have 
a potential £2 million refurbishment project on one 
of our buildings to which that latter threshold would 
apply. We go out to competition at the moment; 
indeed, we are very happy to do that. However, it 
is the statutory obligation around the pre-
procurement work and also the debriefing work 
that is not adding value to the university or our 
suppliers. 

On collaborative procurement, it is worth saying 
that there are people of more than 100 
nationalities working in the University of 
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Edinburgh. They come and go as and when 
funding flows and they will go wherever it is easy 
for them to do business. Angus Warren highlighted 
a worry that the staff are mobile and the research 
will go with them, and that applies particularly in 
the UK. We have already had teams move to other 
universities, and their funding goes with them. 

We in Scotland would want to build on the good 
reputation that we have established. As Mr Eadie 
and other members have recognised, Edinburgh is 
one of the world’s leading universities and we 
want to make it easy for people to come here and 
carry out research and easy for suppliers in 
Scotland and the rest of the UK to supply us. 
Anything that makes things more difficult, more 
tricky or slower will be to our detriment. 

However, this is not about trying not to be 
transparent in the way that we spend public 
money. I might be wrong but my understanding is 
that the European regulations that will be changed 
in the new directives are likely to make it easier for 
non-central bodies to introduce procedures that 
we used to have, such as negotiation with and 
without call for competition and innovative 
partnerships, all of which will be very helpful to 
universities. Above EU level, even if the Scottish 
institutions are still part of the EU procurement 
rules, the system will be more flexible than it 
appears to be in the bill. If the regulations that the 
Scottish Government produces exclude 
procurement for research purposes, that, too, will 
be very welcome and helpful but the challenge 
then for people like me will be that when we 
procure something we will have to decide whether 
it is for research, teaching, administration or all 
three. Quite a lot of things, particularly high-
performance computing, have a mixture of 
applications; microscopes, for example, are used 
in laboratories for teaching as well as research. 

We are most concerned about the impact on 
Scotland’s research economy, but the practical 
applications of the procedures that are required 
under the bill will incur additional costs for the 
university and others in our sector. In the past five 
years at Edinburgh university, 171 companies 
have been created mainly in Scotland but also 
elsewhere. They could be supplying us; however, 
under the bill, their business will be open to 
competition at quite a low level, whereas in the 
past that might not have been the case. 

The Convener: We can raise that issue with the 
cabinet secretary when she comes before us. 

Gordon MacDonald: I have a question in the 
same vein, convener. You said that research is 
very competitive, but how much of it is awarded on 
the basis of the wealth of experience that an 
organisation, university or centre of excellence 
has? How much weighting is given purely to price 
in assessments of where research should go? 

Karen Bowman: I would like to answer that not 
only on behalf of Edinburgh university but in light 
of my 15 years’ experience of working in the 
university sector. Research is very competitive 
and is assessed on two main factors, the first of 
which is the research excellence and track record 
of the principal investigator and his or her team in 
the academic area in question. In other words, the 
assessment is based on a peer review of the 
quality of research. More and more, however, our 
research funding bodies, particularly with regard to 
Government funding through research councils, 
European Union funding and charity funding, are 
looking for value for money when funding 
research. As a result, the full economic costs of 
research have to be bid for and if the University of 
Edinburgh proved expensive as a place to carry 
out research because we were less efficient in our 
use of resources, that would be to our detriment. 
The weighting in individual cases depends on the 
specific kind of research involved. Obviously an 
institution’s reputation plays a big part in that and 
we have been very successful in that respect. 

In short, therefore, two factors—academic 
excellence and what one might call efficiency or 
value for money—are taken into account. Our 
track record in conducting £150 million to £180 
million-worth of procurement a year efficiently, 
effectively and compliantly has weight, but the 
more important element is the academic 
community and its ability to deliver the research 
quickly. Indeed, speed is another factor. There is a 
very short bidding process for what are short-term 
funding opportunities; after all, the main purpose is 
to publish research, which has to be done as 
quickly as possible. 

I do not know whether that answers your 
question, Mr MacDonald. 

Angus Warren: Having worked in a university, I 
know that when researchers thought about going 
to a particular institution they would ask about 
agility in managing research budgets and that one 
of their criteria was having the maximum freedom 
to make maximum use of a research grant as 
quickly as possible and in the most agile way 
possible. This has a knock-on effect far beyond 
the simple financial impacts; it has an impact on 
actually attracting and retaining people. 

Gordon MacDonald: Yes, but if a university 
has been looking at a particular area of research 
over many years, it will have in place the facilities 
and infrastructure, albeit not the particular 
individual to carry out the work, so it will already 
be fleet of foot, as opposed to what you are trying 
to suggest—that the research would go to another 
institution that would have to start from scratch or 
perhaps from a lower base than the university that 
is a centre of excellence would start from. It is 
therefore a matter of balance, is it not? 
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10:30 
Angus Warren: By its nature, research is 

normally leading edge, so it often requires new 
purchases of equipment, services and knowledge. 
A lot of very expensive, specialist equipment very 
often has to be bought for research projects. That 
is where the bigger research projects are. The 
knowledge and quality of the research team tend 
to sell the university’s research, and the team is 
mobile. It could be there for a long time, but it can 
disappear overnight and take its research with it. 

Jim Eadie: What should the appropriate 
threshold be to ensure that we do not make the 
environment in Scotland less competitive than that 
in the rest of the UK? 

Karen Bowman: My opinion is that the 
European threshold is low enough, but obviously 
that does not help as far as the bill is concerned. I 
think that the bill’s threshold for transparency, 
adequate advertising and ensuring that we invite 
competition is fine, but, as Angus Warren has 
explained, when it comes to the procedures 
around debriefing and the remedies, it would be 
very easy for somebody who lost an infrastructure 
equipment contract to cause difficulties for their 
competitor who won it. That is the worry. It is a 
matter of the behaviour of the market as well as 
the nature of the threshold. We are not concerned 
about increasing competition at lower thresholds; 
we are concerned only about the statutory extra 
obligations beyond those of our competitors in the 
rest of the UK and the EU. 

The Convener: That is interesting. Others will 
say that the bill does not go far enough on 
regulation. We have heard that already, and I have 
no doubt that we will hear it again. Universities are 
very much in the forefront in discussions about 
things such as the living wage and zero-hours 
contracts. It will be interesting to see how the 
evidence goes as we take the bill forward. 

Karen Bowman: I would like to come back on 
the particular point about wages and contracts. 
The University of Edinburgh now has no zero-
hours contracts. Our policy is to have no zero-
hours contracts, and we are working through that. 

The Convener: That must be quite new. Is it 
quite new? 

Karen Bowman: Yes, it is very recent. The 
university has also signed up to the Worker Rights 
Consortium, which is an American university-led 
organisation, and is working with Angus Warren, 
the students association and the National Union of 
Students Scotland to try to improve a code of 
conduct for workers globally. That is not just for 
our own staff but for suppliers. In the university, 
the 56 per cent of procurement spend that we 
manage goes to SMEs, and 80 per cent of our 

suppliers are SMEs. Therefore, we are 
encouraging competition all the time. 

The Convener: Sylvia Gray has been waiting 
for a while. 

Sylvia Gray: On your original question about 
the impact that the bill could have, my first point is 
about the significance of procurement to the 
sustainability agenda. Procurement covers a 
broad range of issues—climate change, fair trade 
and the circular economy, for example. Given the 
amounts of money that are involved in public 
procurement, sustainable procurement offers a 
real opportunity to make a difference on such big 
issues, and a bill that encourages sustainable 
procurement is to be welcomed. Obviously, the bill 
does that, especially through the sustainable 
development duty and the related community 
benefit requirement. We are encouraged by that 
and think that that is a good start. 

We have some comments about the specific 
text of the bill and where provisions could perhaps 
be strengthened. We will probably get the chance 
to go into those matters in a bit more detail in our 
discussion, but one of our main points is that the 
cross-cutting significance of sustainability should 
be emphasised in the bill. Sustainability is a 
central consideration that should cut across the 
bill, particularly the sections on strategy and 
guidance, rather than just being mentioned in 
section 9 under the sustainable procurement duty. 

George Eckton: Leaders and senior elected 
members in the convention were broadly 
supportive of the bill. The political discussions 
between my political boss and spokesperson and 
the Deputy First Minister have been very positive. 
Previously, the convention’s president has made 
representation on the need for a degree of 
consistency between the duty of best value on 
local government as it stands and the duties that 
will come in via the bill. 

There has been a great degree of unanimous 
support through the convention for enabling public 
sector bodies to award public sector contracts to 
companies that pay the living wage. Concerns 
have been raised proactively with the Deputy First 
Minister on the impact that the forthcoming 
procurement directive might have on shared 
services, and the need for harmonisation between 
the directive and the bill, to ensure that we do not 
create two tiers of procurement with conflicting 
duties and thresholds. 

The final point that the convention raised was 
about not only us as procurers, but what we have 
to procure for communities, which can be exposed 
to practices that are not as open to competition as 
they would be otherwise. For example, the 
distribution use of system charges that the two 
main electricity company legacy boards in 
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Scotland charge councils are semi-regulated by 
the Office of Gas and Electricity Markets but can 
be the source of quite significant in-year price 
increases with little explanation. We have been 
quite successful in lobbying those down in past 
years. We made representation that as procurers, 
sometimes we are exposed to things that we 
cannot procure or for which we have to pay a cost 
outwith a truly competitive market. 

The Convener: Does Alex Johnstone want to 
dig deeper, or does he want to ask his questions? 

Alex Johnstone: They have almost been 
answered, but I would like clarification on a couple 
of things. Susan Torrance touched on something 
earlier and I would like to ask the question in a 
simpler form. Section 1 includes an overtly 
prescriptive list of who the bill applies to and who it 
does not apply to. Do you have any comments on 
the list of organisations that are included? Do you 
feel that any have been excluded inappropriately? 

Susan Torrance: I do not see registered social 
landlords or housing associations in that list, 
although the Scottish Housing Regulator is there. 
We are caught under regulation 3(bb) of the Public 
Contracts (Scotland) Regulations 2012, which 
gives four tests to do with control and funding—
those are the two main things that are used to 
consider RSLs. 

A lot of associations do not receive public grants 
for building new homes, for various reasons, and 
we are certainly not controlled by another public 
authority. We may be regulated and we may be 
very public about our activities, but we are not 
controlled. Indeed, housing association boards are 
not dominated by any contracting authority; they 
are comprised mainly of unpaid volunteers from 
various walks of life who serve on them. 

I appreciate that this goes back to a 2004 
case—the European Commission v France—in 
which French housing associations were put under 
the microscope. European tests were applied and 
the associations were deemed to be public 
contracting authorities at that point. The UK 
Government decided that rather than test the 
issue in Europe, they would accept that RSLs 
were public contracting authorities and ever since 
then all four national federations—in England, 
Scotland, Northern Ireland and Wales—have 
argued that they are not. 

The amount of public grant funding that we are 
given and the number of associations that are 
building have decreased. A large number of our 
members are using their income from tenants to 
maintain and manage their homes and run their 
businesses. They feel far more akin to charities, 
which are not part of the public contracting 
authority regime. The imposition of procurement 
duties is far more applicable to large-scale 

organisations, such as local authorities and health 
boards, than it is to voluntary or third sector 
organisations. I was interested to hear that some 
universities in Europe are not considered to be 
public contracting authorities, given that there is 
no comparison between the scale of their 
businesses and the scale of the businesses of our 
members. It seems to me that there are many 
anomalies. 

Our members are extremely concerned that, in 
addition to the fact that we might have lost the 
debate on European thresholds, the bill will 
introduce a lower set of thresholds. The financial 
memorandum says that there will be no net cost to 
contracting authorities because they are all doing 
things such as procurement capability 
assessments and already have procurement 
strategies. As far as the Scotland Excel local 
authority procurement regime is concerned, that is 
all perfectly true, but it does not apply to 20-unit 
Abbeyfield Scotland or even some of our medium-
sized organisations. They have rules for 
procurement and ways of running their business, 
and they are keen to ensure that local 
communities and local SMEs get the economic 
benefit that they are able to provide. However, 
they want to do that as part of the process of 
running their business and because it is good for 
their business from the point of view of 
competitiveness and getting value for money, 
rather than because they are seen as being akin 
to large-scale local authorities and health boards, 
which have multimillion pound budgets. 

That was a bit of a wander round the subject, 
which is highly complex. I cannot see us being 
listed in the bill or in the regulations, but if we 
delve more deeply into the issue, we find that it 
goes back to a Commission case against France 
in 2004 and the definition of the term “control”. 

Alex Johnstone: Does anyone else have any 
comments about inclusion on that list, or exclusion 
from it? 

I have some brief questions just to clarify a few 
things. Do the witnesses support the introduction 
of the new regime for below-EU threshold 
contracts? Will that have implications for your 
organisations? 

The Convener: Perhaps we could bring in 
training, too, because it has already been 
highlighted to us that there is not enough training 
in the field of procurement. 

Karen Bowman: Our team is training all the 
procurement staff of Scottish Borders Council—
they are doing the national vocational 
qualifications. As well as doing the University of 
Edinburgh’s procurement, we do all the 
procurement for Queen Margaret University on a 
collaborative basis. 
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I feel that the bill has missed an opportunity to 
place an obligation on public bodies to ensure that 
their procurement people are trained. I also feel 
that bodies such as local authorities and 
enterprise organisations should offer training to 
new businesses in Scotland so that they 
understand the public procurement rules and how 
they should be bidding. They should get training 
and support to help them to qualify their bids and 
to bid for contracts that they have a good chance 
of winning. 

There is something missing from the bill, given 
that the McClelland report and the procurement 
reform agenda were about improving procurement 
skills. There is nothing about that in the rules as 
they are written in the bill. I know that the Scottish 
Government is investing in training and 
development—that is a good thing—but perhaps 
provisions along the lines that I have suggested 
could be considered. 

Alex Johnstone: Are you content with the 
thresholds that are provided in part 1? 

Angus Warren: In the initial dialogue, it was 
proposed that the thresholds would be aligned 
with the EU thresholds and that they would be 50 
per cent of them. For most public bodies, that 
would have meant a threshold that was half of 
£174,000, but the threshold in the bill is slightly 
less than half of the central Government threshold, 
which brings much more procurement activity 
within the scope of the bill. 

It would make quite a significant difference to 
the administration costs of contracting authorities if 
the threshold were set at 50 per cent of the 
relevant EU threshold. It would also avoid the 
need for Government to constantly review and 
change the threshold, because it would track the 
EU threshold. That would be the case for both 
works and goods and services contracts. 

The Convener: What would you do differently if 
the thresholds were different? We all want greater 
openness and transparency, and we all want to 
give local firms a better chance to bid for 
contracts. 

10:45 
Angus Warren: The challenge in the bill is that, 

under section 32, the visibility and right to 
challenge will be extended to all firms across the 
EU and other places that are not in the EU but are 
listed in the bill. At present, in Scotland, we can 
contain that type of business in a local supply 
market—we can invite local suppliers to bid—but 
under the bill we will be required by law to 
advertise such business publicly across the EU, as 
if it was an EU tender, and in the countries that are 
listed in the bill, and there will be a right to 
challenge. The amount of business that will be 

competing with Scottish business will increase 
enormously as a result of the bill. 

The further down we take the threshold, the 
more risk there is of bringing stronger competition 
to Scottish business and of having the opposite 
effect to the bill’s aim—which we very much 
support—of encouraging more participation by, 
and success of, Scottish businesses. We think that 
the bill will have a negative effect because of the 
requirement to advertise publicly and the wider 
ability to bring challenges. That is a real concern; 
the committee should think that through. 

The threshold will introduce competition at a 
lower level and will require additional work within 
contracting authorities at that lower level. With a 
four-year contract, £50,000 is only £12,500 a year, 
so a lot of very small contracts will be brought 
within the scope of the bill. I do not know whether 
that is intended or whether it is just the way the bill 
has been written. Ironically, because it is the value 
of the contract that matters, some things could be 
in the scope of the bill because they involve four 
single contracts that go above the threshold as 
well. There is a bit of a crossover that probably 
needs to be clarified. 

Colin Sinclair: When we first looked at the bill, 
we saw that the spirit was about how to encourage 
SMEs and ensure equality of access for them, and 
about how the Government and tendering 
authorities can work with our supply base so that 
they have a good opportunity to win business. I 
am slightly concerned, however, that the bill has a 
lot of administrative, bureaucratic and, ultimately, 
legal measures that are negative in that they are 
about what to do if the process goes wrong, rather 
than there being a focus on how we can make it 
go right in the first place. 

I fully support the idea of putting money into 
training. We have things such as the supplier 
engagement programme. As centres of expertise 
and procurement communities, we can probably 
do more to engage with and support the supply 
base in Scotland. I would be interested in the 
supply base’s view on whether that more 
legislative framework will work, or whether it would 
rather have an arrangement that is based more on 
partnership, training and encouragement. We use 
the procurement capability assessment to assess 
our organisations, but we could use it as a model 
to support Scottish businesses by considering 
whether they are fit to tender for Scottish public 
sector contracts, to be competitive and to win 
them. 

George Eckton: When the council leaders 
considered a paper on the thresholds at a COSLA 
meeting last month, no issues were raised. There 
was concern about slight unintended 
consequences that would have to be tidied up. For 
example, supported bus services might be handed 
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back to the contracting authority and might need to 
be retendered at short notice for a long period, 
which could take the contract over the threshold. 
The proposed changes on bus registration might 
shorten the timescale for doing that. 

Also, there is the potential to move from a de 
minimis threshold to utilising best value. We 
wonder whether those interactions have been fully 
thought through, and we have flagged that up with 
Transport Scotland. That is just an example of 
where lowering the threshold might make it slightly 
more cumbersome to react quickly if a service that 
is socially necessary to promote inclusion, 
accessibility and mobility—certainly in some of our 
more rural authorities—is handed back. 

Mary Fee: Witnesses have touched on the 
sustainable procurement duty. Could you give 
specific examples of the impact that introduction of 
the sustainable procurement duty will have on 
procurement practice in your organisations? How 
will your organisations ensure that the sustainable 
procurement duty does not conflict with the 
general procurement duties? 

Karen Bowman: I am pleased to say that 
Edinburgh university is very strong on 
sustainability and social responsibility. We have 
had a policy on that for 10 years and procurement 
is represented on the steering group. We are 
therefore keen to ensure that procurement is 
sustainable in all its senses. The university has 
been around for 400 years and we want to be here 
for another 400 years, so we are looking at things 
such as environmental, social and economic 
sustainability. We do that in all our procurement 
anyway. 

One of the challenges in the bill is in sections 9 
and 19, which talk about “the authority’s area”. We 
are not sure how a university such as Edinburgh 
university, which has a global reach, would be 
able to demonstrate compliance with that. I do not 
know whether that is an issue of drafting or of 
interpretation of what is meant by considering the 
sustainable impact on “the authority’s area”. We 
hope that the regulations will be clearer. 

We are working closely with Scottish 
Government advisers and others on the principle 
of sustainable procurement so that we can do the 
best we can with it. However, legal advice that I 
have been given suggests that it might conflict 
with current EU regulations if we are trying to drive 
business towards local suppliers as opposed to 
opening up opportunities, which we have to do 
under the treaty obligations on transparency 
across Europe. 

We agree with the principle and the practice, but 
the wording is one of our concerns. 

Mary Fee: Do you think that the wording in the 
bill should be changed? 

Karen Bowman: In my opinion—I will submit it 
in a written response—the requirement should be 
related to the authority’s purpose. The university’s 
purpose is research, education and knowledge 
exchange, and our strategy references our view of 
how we can do that sustainably. Our procurement 
would therefore support that aim as opposed to 
covering a physical area, which we would have 
difficulty in defining. Edinburgh university is in four 
local authority areas and has premises in five 
continents, so it would be quite difficult for us to 
know what our “area” is. I do not know whether 
that answers your question. 

Sylvia Gray: I would like to pick up on Karen 
Bowman’s point about the word “area”. That is one 
of the key points that we want to make about the 
bill. Obviously it is important to think locally as a 
starting point, but being sustainable really means 
thinking holistically across time and space. In 
other words, we need to think beyond our own 
back yard and beyond the here and now. 

At the consultation stage, the bill’s text referred 
to the “relevant area”. We picked up on that and 
said that we had concerns, but the wording has 
now gone a step in the wrong direction. As Karen 
Bowman pointed out, if we are looking only at our 
own area, we can see how sustainability issues 
can arise. To give a hypothetical example, most of 
East Dunbartonshire Council’s waste is landfilled 
outwith our area; it goes to North Lanarkshire, so 
in theory, under the bill as it is worded at the 
moment, we could procure a very wasteful 
product—a disposable high-volume item that was 
made of non-renewable resources—but would still 
comply with our sustainable development duty 
because we would landfill it outwith our area. That 
is hypothetical; I am sure that it would not happen 
in East Dunbartonshire, and I am sure that the bill 
is not intended to encourage that sort of thing. 

It is fair to say that, as a society, we still displace 
a lot of our impacts rather than address them. If 
we do not displace them to our immediate 
neighbours, they certainly go to our more distant 
neighbours. If we interact with other countries, as 
we do as a trading nation and a member of the 
international community, it is our responsibility to 
pre-empt and avoid negative impacts that arise 
from those interactions. Through the Climate 
Change (Scotland) Act 2009 and because we 
have recently gained Fairtrade nation status, we 
have made a public and international statement 
that we recognise that we should be, and want to 
be world leaders in, demonstrating how to be a 
good neighbour. It is really important that the bill 
take that into account. 

Susan Torrance: All housing associations in 
Scotland have sustainability objectives, such as 
building sustainable homes, sustaining people in 
their tenancies, sustaining communities and 
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putting as much financial impact into local 
businesses as possible. 

It is fair to say that many of our discussions 
about Europe are on how far away we are from 
any likelihood that housing association business 
will be opened up to European businesses. An 
interesting point is that, when I asked at a seminar 
how many associations had ever received a bid 
from another European country as a result of EU 
procurement rules, the answer was that only one 
had done so. Many more bids have been received 
from India and China—apparently, some Indian 
and Chinese companies trawl through public 
contracts Scotland and the Official Journal of the 
European Union—so, if the treaty objectives were 
to widen markets and open competition, there 
seems to have been a failure to realise them. 

Sustainability is at the core of what we do, but 
the bill’s requirement to demonstrate that 
bureaucratically and in a way that is reconciled 
with European rules is a big concern. That 
perhaps echoes Karen Bowman’s points about 
how those two things marry together, because 
they do not seem to do so at the moment. I also 
support the idea that sustainable objectives should 
be the rationale behind the requirement to 
demonstrate sustainability, so we should not just 
look at “the authority’s area”. We work not just in 
local authority areas but Scotland-wide and, in 
some instances, UK-wide. 

Colin Sinclair: The health service is fully 
committed to the sustainability agenda as part of 
the triple aim of the 2020 vision for health, which 
includes the innovation agenda. From that 
perspective, I have no issues with the bill. 

My only concern or comment relates to the 
notion of the geographical area of the authority. 
For a national organisation such as NHS National 
Procurement, our area is Scotland. We need to 
work closely with our health board colleagues to 
ensure that we are not driving unnecessary 
competition between health board areas. For 
example, we buy food products from Scottish 
suppliers, but health boards and councils may 
want to buy from a local supplier in their area. A lot 
of work needs to be done to reconcile those things 
to ensure that we are getting the proper 
sustainability options as well as driving best value. 
I am slightly concerned about narrowing the focus 
to “the authority’s area”. As Sylvia Gray said, we 
need to take a more holistic view of sustainability. 

Dorothy Cowie: I will not go over the same 
ground, but I share Colin Sinclair’s concerns and 
agree with the points that Sylvia Gray made. 

To link back to what the convener said earlier, I 
think that Scotland Excel can cope with 
sustainable procurement, but we will need to think 
about the resources that we put into working with 

individual public sector bodies, councils and health 
boards to ensure that we provide the right training 
and guidance, which should be funded 
appropriately. That will make a difference. 

In our work with Sylvia Gray’s organisation and 
with the Scottish Government, we have talked 
about greening the procurement journey and 
ensuring that sustainability is at the heart of the 
guidance that everyone follows. That guidance 
also needs to be properly resourced and invested 
in, so that those messages are embedded in 
individual organisations. We need to reflect on 
whether there is funding to ensure that that 
happens appropriately. 

The Convener: Can you perhaps take a few 
minutes to explain what Scotland Excel is, how it 
came about and why it is based in Renfrewshire? 

Dorothy Cowie: I would be delighted to do so. 
We came about as a result of John McClelland’s 
review of procurement in the public sector in 2006. 
One of his recommendations was that each of the 
various functions in the public sector should have 
a centre of expertise, because procurement was 
being done in a very fragmented way. That was 
the basis on which Scotland Excel was set up. 
When we launched in 2008, we had about 25 or 
26 councils that were members and we worked 
hard over the next couple of years to get the 
remaining councils on board. 

We have two key strands to our business. One 
is to deliver collaborative contracts on behalf of 
those 32 members. We are currently working to 
develop contracts worth about £750 million, but 
councils collectively spend about £5.3 billion a 
year, so we do not do deal with all of the councils’ 
contracts. An awful lot of that work goes on in 
individual authorities or through authorities 
clustering. However, that is the key thrust of our 
business. 

11:00 
The second part of our business is to work with 

councils to help them to get better at procurement 
themselves. We have worked with them over the 
past four years on the procurement capability 
assessments and on moving them up the 
procurement maturity curve. When we started 
procurement work, with most councils it was very 
much a tactical, operational function. We have 
been working with councils to help them to see 
procurement as a strategic enabler that helps 
them to drive best value. 

The Convener: Do you specialise in any 
particular areas of procurement to help councils? 

Dorothy Cowie: We work across the range. We 
undertake a vast range of contracts; we have 
about 40 contracts in place at the moment, 
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including very operational contracts that involve all 
the materials that are used in schools, including 
musical instruments, mats and wheelie bins. That 
was the kind of contract portfolio that Scotland 
Excel started with. 

Clearly, though, most of the money that is spent 
by councils is spent on construction, social care, 
information and communication technology and, 
increasingly, waste. We have been moving into 
those areas over the past couple of years, so our 
contract portfolio now has a number of contracts 
that relate to provision of social care, fostering, 
secure care contracts on behalf of local 
government and the Scottish Government, and 
prepared meals. We are in the throes of doing a 
contract for residential care for children. We are 
also undertaking some early ventures into the 
engineering side of things; for example, we have 
building consultancy and engineering consultancy 
contracts in development. 

The Convener: We have heard in evidence and 
prior to the bill’s introduction that Scotland Excel 
does not encourage sustainability and localism, 
and that you actually work against local residential 
care providers or local charities in providing care 
for vulnerable children because the contract is 
done by Scotland Excel and not by local councils. 
What would you say to that? 

Dorothy Cowie: I disagree with that. Scotland 
Excel must work hard with its stakeholders to 
manage such perceptions. 

We work closely with councils, and all the 
contracts are structured on the basis that we do 
not insist that organisations must be able to supply 
the whole of Scotland in order to participate in our 
contracts. They are all structured on the basis that 
if an organisation can supply only Argyll and Bute, 
for example, then that is the box that it ticks. An 
organisation does not get fewer points because it 
can supply only one council, and those that can 
supply all 32 councils do not get any more points 
for that. 

We try to structure our contracts and our lots to 
ensure that we do not impact particularly on local 
SMEs. I will give the committee a really good 
example of where that structure went even further 
than local authorities do. One of our contracts is 
for butcher meat, and we recognised that in 
Scotland there are a lot of small local butchers, so 
some local authority areas were subdivided into 
smaller lots. I think that there were about 10 or 11 
sub-lots in Argyll and Bute to ensure that the 
companies that were providing the council still had 
an opportunity to participate. 

On our commitment to sustainability, I hope that 
Sylvia Gray will support what I say, which is that 
we are very committed to sustainability. The 
Scottish Government’s sustainable procurement 

action plan had an aspiration that organisations 
would get to a certain level in the national flexible 
framework for sustainability. It is a kind of mark-
your-own-homework approach to get to level 3. It 
is a five-stage process, with level 5 being the 
highest. Scotland Excel has put a lot of work into 
getting to level 4. 

We invited Barbara Morton, who is a well-
respected expert on sustainable procurement in 
the Scottish Government, to come in to check the 
marking of our homework and we had confirmation 
that we are operating at level 4, so the fact that 
sustainability is built into our processes has been 
externally verified earlier this year. I am not sure 
how many other organisations have done that, but 
Barbara Morton referred specifically to the work 
that we are doing, particularly on contract 
management, and praised it. 

I think, though, that we have a bit of work to do 
to manage some people’s perceptions of what 
Scotland Excel does. 

The Convener: It is not just perception. If the 
contract for all the local authorities in Scotland is 
awarded to a UK-wide charity and it cannot 
provide the services in, let us say, Aberdeen, the 
people who suffer are the vulnerable children or 
adults who are supposed to be covered by the 
contract. The local charity that has provided the 
service for X number of years at a very slightly 
higher cost has to lay people off, breaking the link 
with the people whom it was looking after. The 
contract is not working for the people for whom it 
should work. 

Dorothy Cowie: I am not sure whether you 
have a specific contract in mind. To take the 
example of the residential schools contract on 
which we are currently working, there has been a 
huge amount of consultation with key stakeholders 
to ensure that we understand all those issues and 
take them into account in how we draft the 
strategy in future. I am not aware of us having 
displaced any charities in any of the contracts that 
we have developed to date. 

Gordon MacDonald: A couple of small 
companies spoke to me about the Procurement 
Reform (Scotland) Bill. Their comments were in a 
similar vein to those that the convener has made. 
A number of companies that had contracts to 
advise a large number of individual local 
authorities on flooding suddenly found themselves 
excluded as soon as that service was rolled up 
into Scotland Excel and presented as one 
contract. The level of expertise that they had 
gathered over a long number of years was 
therefore lost. 

Those companies were concerned about the 
measure of value for money. Part of the issue was 
that an hourly rate comparison was used that did 
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not take any account of specialist knowledge or 
efficiency. Those companies might have a higher 
hourly rate but, because of their specialist 
knowledge, they could complete the contract more 
quickly. However, that was not reflected in the 
frameworks. 

In addition, they found that small companies 
were being measured against large multinationals. 
They were of the opinion that the contract should 
be split so that there would be an allocation—
perhaps 30 per cent—specifically for SMEs. They 
also felt that SMEs should be measured against 
SMEs, and international or national companies 
against national companies, to provide greater 
scope and opportunity for SMEs to come on board 
rather than be squeezed out, as seems to be 
happening under Scotland Excel. 

Dorothy Cowie: I am very aware of the 
circumstance that you mention. A lot of detail sits 
behind that, and I am not sure that this is the 
appropriate forum to go into it. Our responsibility is 
to ensure that we provide SMEs with an 
opportunity to tender. There is then an obligation 
on them to ensure that they submit competitive 
bids. I am happy to give you some information on 
the background to that particular case, if that 
would be helpful, because it is a well-rehearsed 
example. 

Under the legislation, we are not able to allocate 
specific proportions of our contracts to SMEs. 
Therefore, there is an obligation on us as a 
procurement community to ensure that we 
structure contracts in such a way that SMEs have 
a fair crack of the whip. 

George Eckton: On what local authorities are 
doing to stimulate sustainable procurement, 
COSLA and Scotland Excel had detailed 
discussions over the summer about how we can 
support the emergence of the circular economy 
within Scotland and further the zero waste agenda 
through how we procure our waste services. 
Those discussions also concerned how we offer 
opportunities for SMEs in Scotland to access the 
agenda that Mr Lochhead and Mr Swinney seek to 
promote, which is about trying to make use of a 
greater amount of our resources within Scotland, 
treat them within Scotland, keep our waste, turn it 
into resource and offer economic opportunity. 
Councils are trying to work through procurement 
on that. 

On the original question about the sustainable 
procurement duty, when members have 
considered the matter though various executive 
groups within COSLA, the overriding view has 
been that they do not oppose it, but they feel that, 
given that we already have a general duty under 
the Climate Change (Scotland) Act 2009, any duty 
that is introduced should not be contradictory to 
that, hamper us in any way or cause unintended 

consequences. Members spoke quite unanimously 
at convention of their strong support for 
sustainability, procurement being a key tool to 
promote that. That is recognised through 
endorsing the voluntary Scottish climate change 
declaration and seeking to achieve our local and 
national targets for carbon reduction and 
sustainable procurement. 

I finish with a comment on training and the 
transposition of the EU directive. We have been 
made aware that the UK Government might 
allocate funding on that basis to local authorities 
and relevant bodies, and we have been lobbying 
through our Brussels office for a fair share of that 
funding to come to Scotland if that happens. 

Sylvia Gray: I want to pick up on Dorothy 
Cowie’s point and also to reflect what George 
Eckton has said. On Scotland Excel collaborating 
with the sustainable Scotland network, I confirm 
that Scotland Excel has had long-term 
involvement in the sustainable procurement 
working group, which sits within the SSN. We 
have had some fruitful discussions and events 
over the years on both training and contract 
development and monitoring, and recently we 
have been working on the personal and protective 
equipment contract. 

We have been advised that what we have done 
with that is quite groundbreaking, in that we have 
written in a requirement for fair trade or ethically 
sourced items to be made available, which 
represents quite a turning point in supplier and 
buyer understanding. We are excited about the 
opportunity that we have had through Scotland 
Excel to do that, and as I said we have been told 
that it is pretty groundbreaking not only at the UK 
level but in Europe. We are working with ICLEI to 
develop a case study based on what we have 
done. 

Of course, there is scope to do more—there 
always is with sustainable procurement. For 
example, there is scope with both the circular 
economy agenda and the training agenda that 
George Eckton and Karen Bowman mentioned. 
However, to go back to the question, I think that 
the bill could help us in that regard, especially if 
the suggestions that we have made are taken into 
account. 

Angus Warren: We very much welcome the 
drive to support innovation. A key thing is to make 
maximum use of the increased ability under the 
new directives to use a formal process for 
developing innovation in the supply chain. There 
would be value in putting something into the bill to 
allow a degree of discretion around advertising 
where people are dealing with innovations, 
because that would allow contracting bodies in 
Scotland to work with local companies that have 
great innovations without putting the business out 
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to a European competition. That would allow 
incubation at least for the first run of the contract. 
If there was something in the bill that mirrored the 
new concession in the European legislation, that 
would be useful in supporting SME development. 

The Convener: That is in the bill, is it not? 
There is the sustainable procurement duty. 

Angus Warren: Yes, but it does not give people 
the ability not to advertise their requirement in the 
public domain. At the moment, if an SME comes— 

The Convener: But that would mean that you 
would be deciding which people might be 
innovators. You would not open it up to other 
people who might be innovators. 

Angus Warren: It is a balance. Do we help to 
incubate local organisations that are developing 
things that might be new technologies, or do we 
put the information in the public domain and allow 
anyone to bid? We need to consider what is best 
for the local SME community. I argue that having a 
degree of protection, at least for the first let of an 
agreement, would help. Obviously, people would 
have to be able to justify that in a court of law if it 
was challenged, so they would have to be careful 
not to use it as a reason not to publicly tender 
things. However, organisations in Scotland are 
definitely developing innovations that the public 
sector could help to incubate, at least for the first 
let of the agreement. 

11:15 
Karen Bowman: I agree in principle, but the 

challenge for our sector is that we are the place 
where a lot of these innovations begin. In some 
cases, the university might have some of the 
intellectual property rights or have partnered with 
an investment angel to set up a company. If that 
company’s opportunity is opened to competition, 
the concerns that Angus Warren has mentioned 
could come into play. That said, there are of 
course legal exemptions for such things. 

A lot of work is going on in Scotland on 
innovation centres. In fact, in one such centre that 
we are hosting, we are working with the NHS and 
Glasgow School of Art on interpreting the current 
law and ensuring that we invite companies to bring 
their innovative ideas into a kind of open forum 
before we end up closing off procurement and 
competition. The situation is more complex than it 
might seem and it is important that the bill does 
not prevent such work at a lower value of spend 
than we are currently able to do at a higher value. 

Mary Fee: That discussion was very useful. 

I apologise if you have already covered this, but 
do you welcome the provisions to publish 
procurement strategies and annual reports? 

Colin Sinclair: Very much so. We need to be 
very open and transparent about the issue; 
indeed, we have recently developed a strategy for 
procurement as a function in health instead of the 
22 health boards—as well as ourselves—putting 
together their own strategies. We need to provide 
contract registers, and contract plans should help 
suppliers to see what is coming along the chain, to 
make forecasts and to consider what they might 
be interested in. That said, people should 
understand that strategies and contract registers 
can change and contract plans can vary slightly. 
The issue is covered in the bill.  

My only other comment is that instead of 
requiring 22 health boards to write a strategy and 
produce a report we might want to look at doing 
that work as a health community to cut down on 
administration and provide something that is more 
meaningful and joined up for health as an entity. In 
principle, however, we welcome the provisions. 

Dorothy Cowie: I agree. One of the benefits of 
such an approach is that it will help to dispel some 
of the urban myths that I have mentioned. 
Because of our structure, most of our information 
is in the public forum but it would help if it and 
everyone else’s information were in one place. 

The Convener: Can I take it, then, that 
everyone agrees that annual reports are a good 
thing? 

Susan Torrance: My only comment is that, 
because of the size and diverse nature of our 
organisations and because this is part of a 
procurement regime that we have not adopted in 
the way that local authorities and health boards 
have, our members would find it extremely difficult 
to write some standard procurement plan or 
strategy that every member could adopt. As a 
result, it would impose an additional burden on us. 
However, we have no problem with publishing 
information. 

Sylvia Gray: I agree that annual strategies and 
reports would encourage transparency and 
accountability and that such a move would be a 
good thing. However, as has been mentioned, 
there are measures that impact on people’s 
procurement activities, including reporting and 
monitoring. Dorothy Cowie mentioned the 
procurement capability assessment, and it is 
important that the bill acknowledges the PCA as a 
way of already holding local authorities to account 
with regard to sustainable procurement. Moreover, 
we should use the PCA’s flexible framework 
mechanism as a starting point. I should also 
mention the climate change declaration monitoring 
that all local authorities carry out and which we are 
considering building procurement monitoring into. 
From that point of view, some flexibility would be 
welcome. 
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Karen Bowman: We are already doing some of 
that work. For example, we publish our overall 
procurement strategy at the highest level as well 
as our sustainable procurement risk assessment, 
which complies with the flexible framework; the 
outcomes are reported as part of our sustainability 
strategy. 

As we have said, some of these things are 
subject to commercial confidentiality and I know 
that the bill contains the right in such cases to 
withhold information in debriefing.  

Perhaps there should be some wording around 
strategies, just to deal with the odd exception 
when we might not want to make public something 
that is planned to be procured, such as a new 
piece of infrastructure for a competitive research 
project. That would be an exception, because the 
general procurement strategy is published. 

Angus Warren: We strongly support that. 
Publishing strategies is important and we strongly 
encourage it. That is widely done across our 
sector, so it is not so much a change, although the 
timing might change. That is a good aspect of the 
bill. 

Jim Eadie: We have covered a lot of the issues 
that I wanted to raise, but I will clarify some points 
in relation to the specific duties on contracting 
authorities that are set out in part 3. Witnesses 
have mentioned that potential additional burdens 
of bureaucracy and cost might be placed on 
contracting authorities, and I would like to 
understand where those challenges lie. 

We have talked about the thresholds. Do you 
see placing all contracts on the public contracts 
Scotland register as one of the additional 
burdens? 

Angus Warren: That is a relatively minor 
aspect—putting on a contract is the simple bit. 
There are knock-on impacts on resources from 
some of the work before that, such as the duty to 
undertake local economic impact assessments 
before going to market and placing an advert. 

Putting a contract on the register will increase 
significantly the number of organisations that will 
take part in the competition. In theory, that is a 
good thing, but it will also massively widen the 
field of people who bid for business, although I will 
not go over that ground again. We will have to 
deal with that and with the impact of the 
debriefings, but I will not go into that, as Colin 
Sinclair mentioned it. 

Jim Eadie: You feel that we have covered that. 

I want to run through my points fairly quickly. 
The requirement for contracts above £4 million to 
comply with community benefit requirements is not 
an issue, is it? 

Karen Bowman: I have taken legal advice on 
the issue. My concern is that that figure is above 
the European goods and services threshold. The 
committee will need to consider with its legal 
advisers what it will mean if we bring in a 
community benefit requirement for goods and 
services contracts that does not quite fit with 
current European law, although European law is 
expected to change. 

The proposed threshold is close to the EU 
works contracts threshold, so it will not affect our 
view on works contracts. However, if we were 
buying goods—for example, if we were to spend 
£4 million on stationery, although we would not do 
that—would we need to consider community 
benefits? 

Jim Eadie: From what people are saying, I am 
not quite clear whether the requirement to comply 
with community benefit requirements for contracts 
above £4 million presents a challenge. 

Karen Bowman: It is fine for works contracts, 
but my opinion is that it would be better for goods 
and services to be linked to a goods and services 
threshold. There is a little confusion, but perhaps it 
can be sorted out in the final drafting. 

Angus Warren: The fundamental principle is 
that the bill intends the threshold to apply to works 
contracts, but that needs to be made clear. 

The challenges in relation to community benefits 
will relate to contracts of between £4 million and 
£10 million. Any such build would have quite a 
short duration, so there would not be time to put in 
place sustainable community benefits such as 
apprenticeships. In such situations, people 
sometimes employ apprentices for the few months 
of the build and then dismiss them, which means 
that they get nowhere and cannot complete their 
training. It would be valuable to have a national 
body that co-ordinates apprenticeships, so that all 
the small builds can be put together and an 
apprentice can go from job to job. 

The Convener: There is such a body—it is 
called the Construction Industry Training Board. 

Will universities not benefit from the provisions 
through their students going out to civil 
engineering contracts, for example? 

Karen Bowman: A large number of our 
students already go to graduate placements and 
are employed in all sorts of industries. We would 
not worry about community benefits, but if the 
provisions relate to works contracts, that needs to 
be clarified. As Angus Warren said, how the 
industry manages the requirement is an issue, but 
it is a positive measure. 

Angus Warren: We would support the 
measure. 
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Jim Eadie: Just to be clear, you think that the 
potential additional burdens arising from the bill 
are the fact that the thresholds will bring 
procurement activity that is not currently within the 
scope of regulations into the scope of the bill; the 
requirement to provide debriefing information; and 
additional burdens that will flow from putting 
information on all contracts on the public contracts 
Scotland portal. Those are the main issues for 
you. 

Angus Warren: Yes. 

Jim Eadie: Are there any others? 

Karen Bowman: I think that there is a way 
round the problem. There is a positive action that 
could be taken. The procurement contracts portal 
could be amended to give a rapid debriefing to 
companies online whereby they could log in and 
see a quick checklist that could show whether they 
had failed on price, quality, service or whatever. 
That could be followed up with a freedom of 
information request on specifically what they want, 
and they would get the answer in 20 days instead 
of having to wait for a longer period. There are 
ways to make things simpler, more beneficial and 
less bureaucratic, instead of trying to fulfil a full 
EU-type analysis for every bidder. 

To highlight what Angus Warren said, in the 
years I have worked at the university the number 
of bids, even on lower or EU-level tenders, has 
been growing. We sometimes have 80 companies 
bidding, although only one will win. 

George Eckton: I think that council leaders 
hugely welcome community benefit clauses. 
However, I think that their main concern was that 
the wording of the bill should not onerously 
prescribe what they do and that they should be 
able to reflect local circumstances. The council 
leaders supported community benefit clauses, but 
they expressed the wish that we lobby further on 
the retention of flexibility, given the range of 
circumstances that exist across councils. 

Susan Torrance: Community benefit guidance 
has been in existence since about 2008. Providing 
apprenticeships and employment to local folk is at 
the core of what our members do. However, the 
confidence to do that and understand how that 
engages with EU treaty obligations is the biggest 
concern. Our members saw the bill as an 
opportunity to specify things in greater detail and 
give greater clarity and confidence so that they 
could then incorporate community benefit clauses, 
because that is what they would like to do. 

The Convener: Gordon, do you think that your 
question on recyclability has been answered? Do 
you want to take it further? 

Gordon MacDonald: Well, we can give the 
witnesses a chance to answer it. 

Part 3 of the bill contains an amendment to the 
Climate Change (Scotland) Act 2009 that will give 
ministers a power to make regulations to ensure 
that a certain proportion of goods procured by 
contracting authorities are remanufactured or 
reused goods. What impact would such 
regulations have on your organisations? What 
effect would they have on the use of recycled and 
recyclable products? 

George Eckton: When our members 
considered the power previously, there was 
general support for it, given our support for the 
climate change declaration. I think that the support 
is qualified slightly depending on the type of goods 
and services concerned. For example, if we have 
to procure recycled computers, there is the 
question whether they will have the fastest 
processors and enable us to do the work that we 
want to do. In timber procurement, though, 
councils very much want to see recycled and 
reused materials coming forward. 

Councils support the part 3 proposal, but I 
suppose that the detail of the regulations could 
have exclusions for certain goods and services. 
However, given the circular economy discussions, 
there might be a mechanism to enable excluded 
goods and services to be reused and recycled in 
other economic development. There might be 
secondary impact through procurement as well. 

Karen Bowman: We already recycle and reuse 
products in the university, so they stay in a sort of 
cycle economy. I cannot remember the exact 
percentage, but a large part of our furniture is 
reused, for example, and computers are cascaded 
within the university before they are offered for 
resale to charitable bodies or are dismantled in a 
way that allows the components to be reused. As 
part of addressing climate change, we are also 
very keen to ensure that we minimise waste, and 
we have been very successful in doing that. 

As long as those who are making the 
regulations consult procurement and technical 
specialists on which elements can be procured 
through recycling, and they take account of things 
such as the United Nations Marrakech approach, 
which is a way of looking at sustainability in the 
whole—one of the worries is about whether the 
way in which reusing or recycling is managed is 
sustainable—and the regulations are not too 
prescriptive, it is a positive thing. 

11:30 
Colin Sinclair: A number of things that I was 

going to say have been said. The health sector 
would generally support the principle of recycling. 

The key point for us is that we engage with our 
stakeholders and the users of products before we 
buy anything for them. We need to ensure that 
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what we buy is fit for purpose and, as long as we 
can meet that criterion, recycling will be positive. 

The general point is that the devil is in the detail 
of how, once the bill is passed, it is enabled from 
there. The key is to work with the Government so 
that it understands that and makes it workable and 
not too onerous. That applies to a number of the 
bill’s elements. 

Angus Warren: As long as the provision takes 
account of recycling categories and is done with 
expert advice on each category, it is welcome. It 
would also be useful to have a stepped set of 
targets so that it is clear where people should be 
aiming over a number of years so that they can 
start to plan and buy things now that can be 
recycled or refurbished at the end of their life. 

The Convener: Whole-life procurement. 

Angus Warren: Yes. 

Sylvia Gray: I agree with all the various good 
points that have been made, but I just want to pick 
up on Karen Bowman’s point about recyclability 
and the fact that recycling is at the bottom of the 
waste hierarchy. If we are talking about minimising 
the impact of waste, we should really reduce it 
first. In other words, we should try to not use items 
at all, but if we have to use them, which obviously 
we do in a lot of cases, we should think about 
reusability and keep recycling as the second-last 
option to landfill. 

Adam Ingram: We have already discussed the 
remedies regime and the issues that the witnesses 
have with it. I would like to turn that around and 
ask how it can be fixed. How would you adjust the 
remedies regime for contracts that are below EU 
thresholds? Would you just take them out 
altogether? I think that Colin Sinclair said that 
there was a suggestion about an ombudsman 
being appointed for that role. 

Colin Sinclair: We have a single point of inquiry 
at the moment, which is a formal process that 
allows suppliers to raise a complaint without 
having to go down the route of legal recourse. 
That complaint will then be followed up and the 
centres of expertise are responsible for 
investigating the complaint and feeding back. That 
has worked well in some cases and not in others. 
Perhaps it needs more power and to be able to go 
to the authorities that are consistently complained 
about and start questioning their processes and 
what they are doing. Perhaps the way to deal with 
the problem is to tackle it with authorities that 
might not be contracting appropriately. 

As I said earlier, the other issue is about 
whether we turn that around and have more robust 
supplier engagement and management processes 
that encourage and work with suppliers of 
education programmes and so on. I am not sure 

that small suppliers see the ability to go to court as 
a solution because, if they lose, they could end up 
spending a lot of money on a relatively small value 
contract. We need to find something to encourage 
SMEs rather than give them an option that might 
not be in their interest or might not be favourable 
to them. 

Angus Warren: I support that view. The single 
point of inquiry, which predominantly focuses on 
activity that is above EU thresholds, although it 
does not necessarily have to do that, has been a 
well-respected solution that is run by the Scottish 
Government. It is trusted by the suppliers and 
contracting authorities, and it gives people a 
balanced outcome from their concerns. It must 
have avoided suppliers wasting tens of millions of 
pounds on cases that they would have lost. It is 
certainly a very good remedy process. Beyond 
that, the law already allows those who have 
genuinely been mistreated to seek damages and, 
obviously, that legal remedy would continue. 
Certainly the single point of inquiry has a 
valuable—indeed, essential—role to play with 
regard to remedies. 

Karen Bowman: I support the comments that 
have been made. All I would say is that the 
investment that the Scottish Government and all 
the sectors have made in the reforms since 2006 
with the introduction of centres of expertise has 
made it easier for suppliers to find out why they 
have been unsuccessful. They are now able to 
approach a central body—or, in the case of a 
procurement carried out by one of my team, me—
and know that the information that they will be 
given can be used when bidding for future 
contracts. We are better at debriefing suppliers 
than we were many years ago because of the 
knowledge that we are in a procurement 
community. After all, if someone debriefs a 
supplier in a way that might not be accurate, they 
would be in a position to challenge that when they 
bid for something else. The procurement reforms 
have at least had that desired effect.  

As Angus Warren has said, companies can still 
take legal action for damages but, as you have 
heard, we are worried about vexatious attempts to 
stop a competitor winning business. 

Adam Ingram: So one of our tasks is to roll 
back from the regime that the bill is seeking to 
establish. 

Karen Bowman: I think so, and we need more 
open communications without necessarily having 
statutory detail. 

Mark Griffin: We have already heard about 
particular sectors that you think should be 
excluded from certain parts of the bill. Are there 
any sectors that should be covered by it or any 
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enhancements that might be made or further 
provisions that might be added? 

Alex Johnstone: I am tempted to answer that 
question myself but I will come back to it at a 
future meeting. [Laughter.] 

Angus Warren: One particular issue is whether 
the bill’s scope should include UK Government 
bodies based in Scotland and other publicly 
owned bodies such as the Royal Bank of 
Scotland. I know what the answer is but I think it 
worth while to ask the question. 

Karen Bowman: I have a couple of suggestions 
that we will put in a written response about not 
necessarily bodies that should be covered but 
other issues that might be included. On training 
and skills, which have already been mentioned, 
we feel that Scotland’s business development 
communities should be required to invest in 
helping SMEs with public procurement. They 
already have an obligation in that respect, but I 
think that it could be made stronger. 

Moreover, given that Edinburgh is Scotland’s 
first Fairtrade university, we think that there is an 
opportunity to put a bit more emphasis on the 
International Labour Organization’s standards or 
other aspects of behaviour with regard to 
procurement and services through people. 

Finally, there should be some obligation on the 
supply community to be more transparent in its 
pricing and breakdowns of margins. I realise that 
that is very much guarded as a competitive 
element, but if the public is spending money with a 
company they are entitled to know a little bit more 
about various elements of price, delivery and cost 
to allow us to be more efficient and work together. 

George Eckton: It might not be described as an 
organisation, but the leaders of councils in COSLA 
were unanimous in their view that the living wage 
should apply to all procurement activity. Although 
they recognised the existing legal issues and 
frameworks, there was cross-party support for 
doing something and, at best, encouraging the 
payment of the living wage through the 
procurement of public services and works. 

Mark Griffin: What are the implications of the 
proposed ability to exclude bidders from your 
organisations? 

As an enhancement to the bill, could an 
obligation be imposed on companies that bid for 
contracts to pay the living wage? Companies 
could be excluded for blacklisting or the use of 
zero-hours contracts. Would the witnesses support 
the bill having another provision whereby bidders 
for contracts could be excluded from contracts if 
they did not pay their staff the living wage? 

Angus Warren: As the law stands, bidders 
cannot be excluded on those grounds. We must 

be careful to ensure that we do not make Scottish 
businesses uncompetitive in comparison with 
businesses south of the border. Even if we had the 
legal power to include such a provision, we would 
need to think about whether it would suddenly 
make a Scottish firm 15 to 20 per cent more 
expensive, with the result that a company in 
Carlisle would win the business. That would be a 
possible practical implication. 

We would also need to think about the 
geographical areas in which the living wage 
should be imposed. For example, should a 
company that makes things in India pay the 
Scottish living wage? I would support as many 
organisations as possible paying the minimum 
wage, but it is an extremely challenging issue to 
deal with. 

George Eckton: On the living wage, I reiterate 
that council leaders accepted the legal framework. 
They are looking at ways of encouraging its 
adoption through the drafting of the bill. I think that 
it seeks to say that account can be taken of levels 
of remuneration when that might affect the quality 
of goods or services that the company is likely to 
provide. We have had detailed discussions with 
the civil servants who drafted the bill over a 
number of months. Their clarification was that, 
legally, the living wage could not be insisted on 
under the EU treaty, because it would be above 
the minimum wage, which would not be legally 
permissible. 

That said, leaders asked whether we had 
examined every possible opportunity. Reference 
was made to the Welsh Assembly trying to utilise 
community benefit clauses to pay the living wage, 
but there was not a technical discussion about the 
legality of those potential approaches at the 
political meeting. 

Colin Sinclair: I would like to comment on the 
ethical dimension of the issue. It is probably not a 
procurement question. The concern is that, as 
Angus Warren indicated, we are competing in 
world markets, particularly in health. Many of the 
products that are provided to the health sector are 
made by multinationals and pharmaceuticals. We 
are talking about products such as health 
technology products. There is a risk that we might 
make Scotland uncompetitive. How would we 
manage and administer something that involved a 
minimum requirement when we buy from all 
across the globe? That is a practical 
consideration, rather than a comment on the living 
wage itself. 

Dorothy Cowie: George Eckton said what 
needs to be said on the living wage. We comply 
with the political direction that we get. 

I come back to the issue of exclusions. Anything 
that the bill can do to give us a bit more clarity 
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about what we can and cannot do to exclude 
people would be extremely welcome. That is a 
very grey area at the moment. 

Karen Bowman: I would like to comment on 
exclusions. In the procurement policy forum, we 
have discussed at length what information 
procurement officers and managers are expected 
to get from the likes of the police. If companies 
have been involved in criminal activities or 
blacklisting, how can we get hold of information 
that would enable us to exclude them if they have 
not been formally charged? We do not know 
whether that is relevant. It might be the case that 
we just cannot do that and that only companies 
that have broken the law can be excluded. 

We responded on the living wage in the original 
consultation. Colleagues have mentioned a 
number of the challenges that are faced. Earlier, 
we talked about apprentices. Will people who are 
employed by companies such as decorators who 
work a certain number of hours on a public job and 
a certain number of hours on a non-public job get 
different rates of pay? In a way, it would be better 
if we could exert influence to make the minimum 
wage a living wage. That would bring it into line 
with the International Labour Organization 
standards. 

11:45 
Susan Torrance: Housing associations support 

the payment of the living wage, but we would need 
to be careful to consult the many charities and 
voluntary organisations that supply services to us. 
They employ staff, whom we expect to be properly 
remunerated, but there is huge concern in the third 
sector about the impact that the bill and the 
thresholds will have on how housing associations 
and charities and support organisations will work 
together in the future. That is an additional issue 
on which we would need to consult those 
organisations closely. 

The Convener: As my colleagues have no 
further questions, I thank all of you very much for 
your evidence, which has been most helpful. We 
will take it into account when we write our stage 1 
report. As I said at the beginning, if there is 
anything that you think that you missed, please 
write to us. 

11:45 
Meeting continued in private until 11:54. 
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COALITION OF CARE AND SUPPORT PROVIDERS 

WRITTEN SUBMISSION 

 

 SUMMARY OF KEY POINTS  

 There is a considerable volume of evidence to suggest that procurement of care 
and support, in particular competitive tendering, is highly problematic insofar as it 
(a) is driven primarily by cost rather than quality, and (b) conflicts with policy 
imperatives associated with public service reform including collaboration, co-
production, partnership, involvement, empowerment, self-directed support and 
personalisation. 

 Guidance relating to the procurement of care and support services, published in 
2010 and intended to address some of these problems, has not succeeded in 
significantly influencing practice on the ground. 

 The Procurement Reform Bill has the potential to resolve a number of key related 
issues by: 

o exempting contracts for care and support from any standard requirement 
to advertise and compete (through Sections 4 and 8); 

o introducing both a sustainable procurement duty and a requirement on 
contracting authorities to produce a procurement strategy (both provisions 
to be suitably amended to reflect specific concerns relating to care and 
support) (Sections 9 and 11); and 

o making provision for guidance to be issued on matters relating to the 
workforce performing public contracts (Section 24). 

 The Bill could go further towards addressing existing problems with procurement 
of care and support by:  

o placing further duties on contracting authorities to engage with service 
users, providers and communities in the co-production of service design 
and specification; and to have specific regard to the quality of services to 
be procured; and   

o making provision for independent scrutiny of procurement processes, and 
introducing arrangements for appeal and arbitration. 

  
About CCPS 
 CCPS is the Coalition of Care and Support Providers in Scotland. Its membership 
comprises more than 70 of the most substantial providers of care and support in 
Scotland’s third or voluntary sector, supporting approximately 350,000 people and 
their families, employing around 43,000 staff and managing a combined total income 
of over £1.3bn, of which an average 78% per organisation relates to activity funded 
by the public purse.  
 
CCPS members provide services across the spectrum of care and support, including 
services for children and families; older people; adults with physical and/or learning 
disabilities; and people facing a range of challenges in their lives including mental 
health problems, addictions and involvement in the criminal justice system. 
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A significant proportion of these services are provided within the terms of public 
contracts awarded by local authorities following a tendering or re-tendering exercise. 
 
Procurement of care and support: a brief summary 
Since the introduction of the NHS and Community Care Act 1990, competitive 
tendering has been adopted by local authorities as a key technique in the 
commissioning process for community care. A similar approach has subsequently 
been taken to services for children and families, homeless people and people 
involved in the criminal justice system. 
 
The scale and volume of competitive tendering for care and support have increased 
significantly since 2006; in particular, there has been a marked increase in the re-
tendering of existing care and support services provided by the third and private 
sectors. This has been driven by two key factors:  
 
• The introduction of the Public Contracts (Scotland) Regulations 2006, which 
gave effect in Scots Law to EU Procurement Directive 2004/18/CE and which have 
generally been interpreted as requiring authorities to advertise and compete 
contracts for care and support services, including existing contracts on expiry, unless 
specific circumstances apply (see Scottish Procurement Policy Note SPPN 10/2008) 
 
• The Public Procurement Reform Programme initiated by the (then) Scottish 
Executive with the publication of the McLelland report, also in 2006, which identified 
the need for improvements to the way public bodies purchase goods and services.  
CCPS first began to highlight provider concerns about the impact of this acceleration 
of procurement activity on care and support services with the publication of a 
position statement in 2007. This was followed in 2008 by the findings of a national 
survey of providers’ experiences of tendering, and in 2009 by the publication of 
research conducted jointly with the University of Strathclyde looking at the specific 
impact of re-tendering on the third sector workforce. 
 
These initiatives provided evidence that competitive tendering (particularly re-
tendering) of contracts for care and support is driven largely by cost, and can thus 
have a major impact on the quality, continuity and stability of service provision; on 
workforce planning, development, pay, terms and conditions; on the third sector and 
the market; and on the wellbeing of service users and their families.  This arises 
principally from the tensions between the respective policy imperatives of 
procurement reform on the one hand, where care and support contracts are viewed 
primarily as business opportunities, and social care/public service reform on the 
other, where the priorities include greater involvement and control for individuals in 
the design and delivery of support that is personalised to them and, increasingly, 
strategic partnership with service providers.  
 
Evidence produced by CCPS, combined with other initiatives in this area (including 
an inquiry into the procurement of home care services by the Scottish Parliament 
Local Government and Communities Committee in 2009) led to the development of 
detailed guidance for public bodies in 2010 (“the 2010 guidance”) as noted above. 
During the 18 months or so that it took to produce the 2010 guidance, providers 
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observed a slackening-off of tendering activity as authorities either dropped or 
postponed their plans to tender, pending publication. 
 
Following publication of the guidance, tendering activity picked up pace again, not 
least because of the financial pressure applied to the public sector as a result of the 
economic downturn and the subsequent impact on local government budgets. In 
2012 Audit Scotland published its report Commissioning Social Care, which pointed 
to continuing problems relating to the commissioning and procurement of care and 
support.  
 
In September 2013, the Scottish Government introduced the Procurement Reform 
Bill to the Scottish Parliament. CCPS believes that this legislation has the potential to 
address many of the key outstanding issues for care and support procurement. 
Meanwhile the new European Directive on Public Procurement, due to be approved 
by the European Parliament early in 2014, explicitly recognises and addresses many 
of the key issues for care and support services and excludes relevant contracts from 
the full application of the Directive. 
 
New evidence from CCPS in 2013 
CCPS conducted a survey of its members in the summer of 2013, designed to 
explore providers’ further experiences and perceptions of procurement in care and 
support and in particular, to assess the extent to which the 2010 guidance has 
succeeded in influencing practice on the ground. The survey findings, which will be 
published in full later in November 2013, indicate a number of positive 
developments, from a provider perspective, in relation to tendering for care and 
support: 
 
• There is some movement, albeit limited, towards an outcome focus in 
procurement processes 
 
• There appear to be fewer large-scale service and TUPE transfers taking place 
between providers as a result of service contract awards, with positive implications 
for the stability and continuity of services 
 
• Providers are increasingly asserting themselves in relation to low hourly rates 
and other imposed conditions by declining to submit tenders, with at least some 
evidence that in certain circumstances, this can lead to a re-think on the part of the 
contracting authority 
 
• Some authorities, in partnership with providers, have been able to identify and 
implement more creative alternatives to competitive tendering, including Public 
Social Partnerships and collaborative service redesign, that are more in keeping with 
the principles and ambitions of public service reform. 
Nevertheless, the overall perception coming through from the experiences of 
providers is that procurement practice remains poor. Particular concerns highlighted 
by the survey include: 
 
• A definite trend towards single-price generic service contracts and away from 
specialist and tailored support 
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• A definite trend towards price-capped framework agreements, which are 
frequently experienced by providers primarily as a means of reducing service costs 
without negotiation, and which have major implications for the workforce 
 
• Very limited involvement of providers, service users or carers in the 
development of commissioning strategies, service specifications or procurement 
processes 
 
• Very limited adaptation (to date) of procurement approaches and policies to 
reflect legislative change around self-directed support 
 
• Continuing difficulties associated with tender evaluation processes, 
particularly in relation to the assessment of service quality and/or a provider’s 
capacity to deliver it, and with procurement capability more generally 
 
• A continuing perception of procurement as an inhibitor of, rather than a driver 
for, partnership, innovation and service redesign 
 
• An apparent failure on the part of authorities to assess risk or impact before 
embarking on procurement exercises 
 
• A tendency for some authorities to attempt to negotiate or impose price 
reductions after contract award. 
 
Aspirations for the Procurement Reform Bill 
Based on its record of evidence in this area, CCPS seeks two outcomes from the 
Bill: 
 

 Much more discretion for contracting authorities as to whether they advertise 
and compete social care contracts, including framework contracts (or re-
tender them on expiry); 

 
 Much less discretion for contracting authorities as to how they conduct tender 

exercises, having made a decision to do so, with particular respect to the 
guidance on procurement of care and support. 

 
These outcomes could be achieved as follows: 
 
• Exempting contracts for care and support from any standard 
requirement for advertisement and competition.  
This might be taken forward through the use of Section 4(2) of the Bill, which 
enables Scottish Ministers to modify the kinds of contracts which are excluded 
contracts. Specifically, care and support contracts should be excluded from the 
provisions of  
 
Section 8(1)(a). As outlined in the policy memorandum, this section reflects the EU 
Treaty principles of equal treatment and non-discrimination, and applies them to any 
contract in excess of £50k. It is these principles that are generally perceived to be 
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the drivers for routine re-tendering of care and support services: it is therefore very 
important that contracts for these services are not uniformly subject to this provision, 
otherwise authorities are likely to increase, rather than decrease, their activity in this 
area. Where an authority decides of its own accord to advertise and compete a care 
and support contract, then of course these principles should apply: we would 
therefore suggest that a specific and ‘lighter touch’ procurement regime be 
introduced for care and support services. This would align with the approach now 
being taken by the European Commission.  
 
• Giving much greater legislative force to the 2010 guidance on 
procurement of care and support – suitably updated and revised. 
This might be taken forward through strengthening the sustainable procurement duty 
set out in Section 9 of the Procurement Reform Bill, to the effect that a contracting 
authority must consider how, in conducting relevant procurement processes, it can 
improve the wellbeing of the individual receiving the service to be procured; improve 
the quality of the service provided to that individual; assess the risks and benefits of 
procurement activity; and/or otherwise give effect to the 2010 guidance on 
procurement of care and support. The guidance might also be brought within the 
scope of Section (11)(5)(d) of the Bill, which relates to the matters to be addressed in 
a procurement strategy. Alternatively (or indeed additionally) the 2010 guidance 
might be included in guidance issued to public authorities under the provisions of 
Section 15 of the Children and Young People (Scotland) Bill, which relates to the 
planning of children’s services, and Section 41 of the Public Bodies (Joint Working) 
(Scotland) Bill, which relates to the preparation of strategic plans for health and 
social care. 
 
• Affording much greater protection to the third sector workforce 
performing public care and support contracts from cost pressures applied 
through competitive tendering.  
This might be taken forward through Section 24(2)(b) of the Procurement Reform 
Bill, which makes provision for Scottish Ministers to issue guidance on matters 
relating to the recruitment and terms of engagement of the workforce, and could thus 
potentially address such matters as (for example) payment of the Living Wage; 
inappropriate use of zero-hours contracts; costly and disruptive TUPE transfers; and 
the importance to public services of an appropriately skilled and qualified workforce. 
This should help to halt the ‘race to the bottom’ in workforce pay, terms and 
conditions which has been driven by competitive tendering in care and support. 
 
How the Bill could go further in addressing concerns relating to procurement 
care and support: 
• By including a requirement for contracting authorities to engage service users, 
the third sector or communities in co-producing service solutions to be procured 
(although if the 2010 guidance were given legislative force, this would be addressed 
for care and support services at least). 
 
• By including a requirement for contracting authorities to ensure that the price 
tendered is adequate in relation to the quality of service to be delivered (although 
again, if the 2010 guidance were given legislative force, this would be addressed for 
care and support services at least). 
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• By adding provisions to apply independent scrutiny to public procurement 
processes, and to introduce an appeal and/or arbitration mechanism for suppliers at 
a level less onerous than court action. 
 
CCPS is grateful to the committee for the opportunity to give evidence, and would be 
pleased to provide any further information that the committee would find helpful. 
 
CCPS  
19 November 2013  
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FEDERATION OF SMALL BUSINESSES – SCOTLAND 

WRITTEN SUBMISSION 

Introduction 
The FSB is Scotland’s largest direct-member business organisation, 
representing around 19,000 members.  The FSB campaigns for an economic 
and social environment which allows small businesses to grow and prosper.   

Over the last decade, the FSB has highlighted the difficulties small 
businesses face trying to sell goods and services to the public sector. We 
have worked closely with the Scottish Government, other parts of the public 
sector and other supplier organisations, to address these challenges.  

Since the 2006 McClelland report and subsequent reform programme, there 
have undoubtedly been some improvements, such as the development of a 
single, online portal for advertising contracts in Scotland. However, the reform 
programme has also brought significant new challenges for small businesses, 
particularly the aggregation of contracts. As a result, small firms who had 
previously sold to the public sector increasingly felt that public procurement 
was not for them.  

The Bill is unlikely to solve all small business’ difficulties with procurement but 

it could be an important step in changing how we view procurement in 
Scotland, recognising that public spending decisions can affect a number of 
other policy objectives and expecting our public bodies (‘buyers’) to consider 

this in a more strategic fashion. However, in a time of severe financial 
pressure, the effectiveness of the Bill in changing priorities of individual 
buyers remains to be seen.   

Small businesses and procurement   

Before moving on to specific comments about the measures in the Bill, this 
section of our response summarises some of the key improvements and 
challenges facing small businesses bidding for public sector contracts. In 
addition, there are some key points to make in relation to the ongoing 
discussion about small businesses and procurement. These are: 

 Discussions about ‘Scottish SMEs’ can be misleading, since almost all 
our businesses are SMEs. Instead we need to consider the difference 
between the procurement capabilities of a micro firm (those with fewer 
than ten employees), versus a medium business of 200 employees, 
versus a multinational company.  
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 Rhetoric around the Bill often refers to enabling more small businesses 
to bid for contracts by opening up access to more opportunities. We 
believe the priority should be more than creating a level playing field. It 
should be ensuring more small businesses win more contracts in 
Scotland.  

 The procurement statistics available in Scotland are probably the best 
available anywhere in the UK. However, the data is far from complete. 
Where possible, we refer to data from the Procurement Information 
Hub and not from PCS.  

 Public bodies often refer to the need for improved capability in small 
businesses and of their efforts to raise awareness of contract 
opportunities. This supposes that small businesses are the only ones 
who need to change. Instead, if public bodies are serious about getting 
more small suppliers, they must examine how their own processes and 
practices should change.  

 Whilst it will vary across sectors, in general small businesses would 
prefer to bid directly for business, rather than only being given 
opportunities as a sub-contractor and subject to the pressures that can 
apply further down the supply chain. 

 Collaborative bids from small businesses working together is not an 
easy answer to the challenge of large contracts. Small businesses 
bidding together require extra time and consideration built in to contract 
processes – otherwise such collaborations cannot compete with large 
corporations.  

As outlined above, we should recognise that some improvements have been 
made to the procurement system in Scotland, to respond to concerns of small 
businesses. These include: 

 Good use of Public Contracts Scotland (PCS) by buyers and suppliers 
to advertise and source contracts;  

 Slow but steady increase in use of Quick Quote facility for lower value 
contracts; 

 Development of the standard pre-qualification questionnaire (SPQQ) 
and ability to store company profile (to prevent having to input basic 
details over and over) via PCS; 

 Developing role of the Supplier Development Programme; and 
 Establishment of the ‘Single Point of Enquiry’ for complaints. 

 
Despite this success, a number of complaints are still frequently reported by 
small businesses, including: 
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 The use of blanket terms and conditions for all contracts regardless of 
size of contract e.g. insurance levels or turnover thresholds; 

 The size of contracts puts them beyond the reach of small, local firms; 
 The length of PQQs and the number of requirements at this stage e.g. 

qualifications or accreditations; 
 How PQQ questions are framed e.g. in relation to experience; and  
 Unnecessarily restrictive specifications e.g. particular brand. 

 
Earlier this year, FSB Scotland published evidence highlighting the additional 
benefits that can flow from spending with local, small businesses. Our report, 
analysing spending of suppliers, showed that for every £1 spent with a local 
small firm, an additional 63p of value was added to the local economy, 
compared to 40p for a large firm.1 In addition to the benefits of local spending, 
procurement can also work as an economic development tool, particularly in 
relation to innovation. In this the public sector can create demand, act as a 
test market and provide a customer base for new products and services.  
 
We are aware of some good links between procurement and economic 
development across Scotland but there is still more to do. This might involve, 
for example, closer working between procurement and economic 
development teams in councils in addition to more joint working between the 
Supplier Development Programme and Business Gateway. It could also 
involve a stronger role for SE and HIE identifying and supporting potential 
new suppliers.  
 
The number of small businesses in Scotland continues to grow. SMEs 
represent 99% of all Scottish firms of which micro businesses make up 94%, 
accounting for almost a third of private sector employment (far more in some 
areas). Despite this, only 4% of procurement spending goes to these firms – 
the bedrock of most local economies. More generally, despite moves to 
improve access, spending with SMEs has remained constant in the last few 
years. We therefore firmly believe that despite improvements, there is more to 
do if we are to realise the value of procurement as an economic development 
tool for Scotland.  
 
 
 
 
 
                                                           

1 Local Procurement: making the most of small business, one year on, Scotland analysis, Centre for Local Economic Strategies, 

2013  
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Comments on the Bill 
 
Part 1 – Key concepts and application 

There is always likely to be a range of views about the right threshold for 
regulated contracts. On balance £50k for supplies and services seems right.  

However, if Scotland takes the step of introducing legislation to set out how 
we think public goods and services should be purchased, then these rules 
should apply as widely as possible. We note that others have raised concerns 
about the exclusion of Scottish Water from the Bill. Perhaps more importantly, 
we are unclear about how the Bill will apply to the hundreds of millions of 
pounds in construction procurement managed by HubCos. Since this 
spending represents a significant chunk of construction opportunities for small 
businesses in Scotland, it would be worrying were they not able to expect the 
same standards demanded of other parts of the public sector.  

Equally, we recognise that it simply would not be practical to use the same 
processes for high and low value contracts. However, we want to ensure that 
overarching commitments to sustainable procurement, and the considerations 
this involves, apply across the buyer’s organisation. This might mean, for 

example, that procurement strategies set out how low value procurement 
processes can also reflect the kind of good practice that will help small 
businesses bid for more work.  

Part 2 – General duties and procurement strategies 

Many public sector bodies profess their support for sustainable procurement, 
including involvement of SMEs. In our view, many organisations still have 
some considerable way to go in moving from high-level, warm words and 
showcase projects to embedding these priorities in routine procurement 
practices. The sustainable procurement duty, with strategy and reporting on 
how this is being achieved, could help buyers focus more clearly on their 
priorities and how these will be achieved.  

Procurement spending can help achieve a range of wider societal, 
environmental and economic aims. But not all contracts can achieve all these 
aims at once. Buyers need to identify different priorities (these are likely to 
vary depending on spend profile, geography etc) and think more strategically 
about how these can be supported through procurement.  

In order to demonstrate how they are considering local economic impact and 
access for SMEs, procurement strategies could contain a presumption in 
favour of breaking contracts into the smallest practicable lots, whether extra 
time should be built in to enable collaborative bids and how processes – 
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including questions about past experience and Community Benefit 
requirements – can enable small, local bidders to sell themselves. As outlined 
above, strategies should also include detail about processes for low value 
spend, such as increased use of Quick Quote.  

In addition, we hope that publishing annual reports will place additional 
scrutiny on buyers regarding their spending decisions. For example, we would 
like annual reports to contain a breakdown of spending with micro, small, 
medium and large businesses and, where appropriate, spending within their 
own area. It would be helpful if organisations reported this data in a consistent 
manner to aid comparison and that the information is available online in a 
central location (such as the Scottish Government’s procurement page). On a 
more general note, the Scottish Government should also be publishing 
national information on a more consistent, regular basis.  

We welcome the inclusion of payment terms policy in strategies since 
business-to-business late payment remains a critical issue to small business 
cashflow. Nevertheless, we believe that the Scottish Government should 
update guidance on how buyers can enforce payment terms down the supply 
chain, in order to ensure this is monitored in a more effective way. The extent 
to which this is monitored should also be included in annual reports.  

Part 3 – Specific duties 

We welcome the requirements for buyers to advertise on PCS, to provide 
feedback and to provide procurement documentation without charge. Most 
buyers already comply with these requirements to a greater or lesser extent 
but the Bill clearly sets out the basic practices and processes expected of 
buyers in Scotland.  

Community Benefit Clauses (CBCs) are increasingly used in large contracts 
and are widely recognised as a good development in procurement practice. 
We want to ensure that CBC requirements do not become an unintended 
barrier to participation by smaller businesses. This could arise if CBCs 
become a tick-box activity, or if buyers forget to focus on the desired outcome 
and how this could be delivered in different ways by different sizes or types of 
business. In other words, we want to ensure that CBCs capture the benefits 
small businesses can offer, rather than ruling them out on a technicality.  

We note the Scottish Government’s intention to clarify through regulations the 
grounds on which bidders can be excluded from bidding for public work. We 
agree that clarity on the rules and processes for exclusion would be helpful.  

We have some concerns about guidance to be produced regarding selection 
of tenderers. In particular, consideration of workforce matters could cover a 
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very wide range of issues, rather than being limited to living wage. It is 
possible that such guidance might result in buyers routinely asking bidders to 
submit employment policies, at a time when we are trying to remove 
unnecessary paperwork and requirements. We are also unclear about how or 
why buyers would give consideration to matters which cannot formally be 
considered when scoring bids.  

Part 4 – Remedies 

We support the provisions in the Bill since sanctions help underline the 
importance of complying with new legal requirements. Nonetheless, largely as 
a result of cost, court action is rarely an option for small businesses.  

The Single Point of Enquiry (SPoE) was established to respond to concern 
about a lack of affordable, practical remedy for small businesses and while 
this does provide a route for anonymous complaints, in some instances it 
seems to lack authority. For example, complaints sometimes relate to what 
might be regarded as bad practice, such as excessive turnover criteria, as 
opposed to regulations being broken. In such cases there is little the non-
statutory SPoE can do.  

Conversely, it is probably fair to say that the informal nature of SPoE has 
enabled it to work effectively behind the scenes, resolving problems by 
discussion and negotiation. On balance though, we feel that there is scope for 
an additional level of remedy to sit between the SPoE and court action. This 
could take the form of an ombudsman or tribunal.  

Federation of Small Businesses – Scotland 
22 November 2013 
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Scottish Parliament 

Infrastructure and Capital 
Investment Committee 
Wednesday 27 November 2013 

[The Convener opened the meeting at 10:00] 

Procurement Reform (Scotland) 
Bill: Stage 1 

The Convener (Maureen Watt): Good morning, 
and welcome to the 24th meeting in 2013 of the 
Infrastructure and Capital Investment Committee. I 
remind everyone to switch off mobile phones, as 
they affect the broadcasting system. Having said 
that, I note that some members will be using their 
tablets, because their papers are in digital format. 

Agenda item 1 is evidence from two panels of 
stakeholders on the Procurement Reform 
(Scotland) Bill. The first panel is made up of 
business representative groups in Scotland. I 
welcome Garry Clark, head of policy and public 
affairs with the Scottish Chambers of Commerce; 
Susan Love, policy manager for the Federation of 
Small Businesses; and Anthony Rush, from the 
Confederation of British Industry Scotland’s 
infrastructure and environment group. 

I start off by asking: will the bill deliver the 
Government’s policy objectives of establishing 
“systems which are transparent, streamlined, standardised, 
proportionate, fair and business friendly”? 

Garry Clark (Scottish Chambers of 
Commerce): The bill is certainly a welcome part 
of a long process that has been going on for many 
years to improve accessibility to procurement for 
many businesses. We hoped that some of the 
reforms would perhaps have been implemented by 
now, as they could have been implemented 
without necessarily having recourse to legislation. 
In some cases, we could have changed 
procedures without going down the legislative 
route. Nevertheless, the bill represents a 
statement of good faith on the approach of 
Government to procurement. Successive Scottish 
Governments and Scottish Executives have taken 
the issue seriously. From a business point of view, 
our members want progress, and we want it to be 
made quickly. 

The Convener: We will come on to the 
particular areas in which you want progress. 

Susan Love (Federation of Small 
Businesses): The bill is an important step in 
setting out the behaviour that we expect of public 
bodies when they buy goods and services. It sets 
out the standards that we can expect on 

transparency and proportionality and how those 
are to be achieved. It is a good first step in that it 
sets out the basics of how those principles should 
be adhered to but, realistically, it will not solve 
overnight every single problem that every supplier 
has. 

The Convener: Yes—because everybody 
wants to win the contracts. 

Anthony Rush (Confederation of British 
Industry Scotland): There are positive proposals 
in the bill to reduce the burden on the tenderer, 
which we welcome. For example, there is the 
proposal to streamline the pre-qualification 
questionnaire system. Some of the measures will 
promote consistency and tendering best practice, 
which we welcome.  

However, it is sometimes better to stick to best 
practice rather than try to reinvent it. We are 
uneasy about the bill, as it opens up contracting 
authorities to damages arising from failure to 
perform duties. That could easily be set out in 
guidance; indeed, there is already guidance and 
regulation in place that could be followed. 

The effectiveness of the bill is wholly reliant on 
further guidance, regulation and orders from the 
Scottish Government or the Administration. Until 
we have seen those new orders and guidance in 
detail, it is difficult for us to comment constructively 
on whether the bill will be effective and will meet 
its aims. 

The Convener: That is more or less the same 
for any bill. The details are set out in further 
legislation and guidance, which in this case must 
take into account forthcoming European Union 
procurement regulations. 

Anthony Rush: The regulations will relate to 
contracts above certain thresholds; the bill relates 
to contracts below those thresholds, in essence. I 
accept that it is not unusual that there should be 
further regulations and orders, but in my 
experience the volume and importance of the 
regulations and orders that will relate to the bill are 
relatively unprecedented. Before we can comment 
on whether the bill will make good law, we will 
have to see what the regulations and orders do. 

Mary Fee (West Scotland) (Lab): Will the bill 
assist businesses—small and medium-sized as 
well as larger businesses—to bid for and win 
public contracts? 

Susan Love: Overall, yes. Would we rather 
have a bill than have no bill? Yes. As I said, the bill 
will not transform overnight the situation for small 
businesses who want to bid, but it will help. 

Garry Clark: I probably agree with that. As I 
said, legislation is one route, and this bill is part of 
a long journey that we are on. There has been 
steady improvement over the years, but our 
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members would have liked more rapid progress. 
Having said that, I think that the bill is a welcome 
step along the way towards an approach to 
procurement that recognises the issues that small 
businesses, in particular, have. From that point of 
view, the bill represents a positive step. 

Anthony Rush: The bill should make it easier 
for people to bid for public contracts. Whether it 
will achieve its aims of getting more SMEs or third 
sector organisations to win contracts is 
questionable, and we will have to wait to see the 
outcome. The Scottish Government’s statistics 
show that SMEs are already performing quite well. 
There is a danger that the bill could be 
discriminatory. EU directives are intended to open 
up borders, and there is a danger that the bill will 
put up barriers. 

Mary Fee: Do you mean barriers for SMEs? 

Anthony Rush: No, I think that the danger is 
that the bill will put up barriers for companies that 
are not rated as SMEs. We are also in danger of 
erecting barriers in relation to some of the 
exclusions in sections 22 and 23. We have to be 
cautious about that, but the intention of making it 
easier to bid and to pre-qualify is long overdue and 
very welcome and will lead to good practice. 

Mary Fee: Does anyone want to comment on 
the potential for putting up barriers? 

Susan Love: We have quite a long way to go 
before we can say that there are unfair barriers for 
large multinational businesses in relation to 
procurement in Scotland as a result of the bill. 

Mary Fee: That is a fair point.  

Are the proposals in the bill, including the level 
of procurement to which they apply, clear and 
easy to understand for business? 

Susan Love: Do you mean in relation to the 
thresholds? 

Mary Fee: I mean in relation to how companies 
bid, how they get into the process and 
thresholds—yes. 

Susan Love: A lot of work has been done to try 
to improve businesses’ awareness of how the 
system works. Will the bill help that? Yes, 
depending on how individual bodies’ strategies set 
out measures to help open up access for SMEs. 
Much will depend on what bodies put in place and 
whether they use some of the good tools that are 
out there to help to explain the process to small 
businesses. 

Garry Clark: The structures look about right in 
terms of the progress that has been made to date 
to open up opportunities through public contracts 
Scotland and so on. The structures are definitely 
improving, and that is making contracts more 
accessible to small business.  

As others have said, the proof of the pudding 
will be in the eating. We need to ensure that more 
and more SMEs pick up the contracts. The 
legislation creates the right structures to allow that 
to happen, but it still needs to happen once the 
legislation is in place.  

Mary Fee: So there is more work to be done. 

Garry Clark: Yes, and we need to take proper 
measurements to ensure that the bill is having the 
desired effect. 

Anthony Rush: I agree with my colleagues on 
all of that, and I would probably be a little more 
optimistic. Good progress has been made in 
procurement systems in Scotland. That is very 
welcome.  

What we would like to see—and what we would 
advise—is to have more consistency and 
standardisation throughout procurement, including 
forms of contracts as well as methods of 
procurement. A result of adopting these proposals 
should be that there is more consistency, which 
will better safeguard the public purse. 

Mary Fee: Is there a job for the guidance? Does 
the guidance fit in to the whole process? 

Anthony Rush: There is guidance. The 
guidance has to be read.  

I have to admit that my view throughout the 
process has been that this legislation is not 
necessary. The guidance is there to be followed. 
The benefit of the approach in the bill and the 
approach that the Administration is taking on 
procurement is that it should create consistency 
and standardisation. The problems that I have 
been involved in with public procurement have 
mainly been when the contracting authority has 
stepped away from standardisation and 
consistency and adopted some new idea. 

Mary Fee: Okay. Are there any other comments 
on that? 

Susan Love: As Garry Clark mentioned, it is fair 
to say that a number of the measures in the bill 
are things that we would not ordinarily expect to 
legislate on. The tools and the guidance have 
been available for some considerable time and yet 
there are many public bodies that still do not use 
them. They are technically not breaking any rules, 
so what can be done? We find ourselves in a 
situation in which rules have to be made to make 
public bodies use them, so that suppliers know 
what to expect and can expect a consistent 
standard of service from our buying bodies. 

Garry Clark: To add to that, when businesses 
have a problem in the procurement process, it 
sometimes comes down to individual attitudes on 
the purchasing authority side. Although, as I have 
said, a lot in the bill could have been done without 
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legislation, perhaps legislation is helpful to give 
purchasing authorities the confidence to give 
contracts to small local businesses, which is 
where in many cases we would like them to be. 

The Convener: You said that we have come a 
long way already. What are the good practices 
that we need more people to adopt, whether it be 
tenderers or contracting authorities? 

Garry Clark: We have come a long way over an 
extended period, going back to the McClelland 
report seven or eight years ago, and through the 
work of the supplier engagement working group, 
which was set up in 2010 and which has been 
chaired by our chief executive Liz Cameron. We 
have certainly made progress in the visibility and 
accessibility that the public contracts Scotland 
website provides in relation to many, but not all, 
public contracts in Scotland. 

10:15 
We have also made progress towards a 

standardised PQQ. For small businesses in 
particular, the PQQ has been a barrier to 
accessing contracts for some time because it is a 
burdensome process. Scottish Chambers of 
Commerce is a small business. We participate in 
public contracts and we have been successful in 
operating some of them. As a result, we have also 
been through the public procurement process, and 
we can certainly speak from experience about the 
volume and intensity of work that is required to go 
through a process that may ultimately be fruitless. 

We have made good progress in lowering some 
of the barriers for business and in making public 
contracts more open, accessible and transparent. 
However, there is still a long way to go as regards 
getting the number of SMEs that we would like to 
see participating in and winning public contracts 
and supporting local jobs. 

Alex Johnstone (North East Scotland) (Con): 
Given some of the answers that we have had to 
questions already, I will ask a simple question. Do 
you support the introduction of the new regime for 
below-EU threshold contracts? 

Susan Love: Yes. 

Garry Clark: Yes. 

Alex Johnstone: We have two yeses. 

Anthony Rush: It is an interesting question. We 
support anything that makes pre-qualifying and 
tendering for public contracts easier. There has 
been a need for it, and the Administration should 
be congratulated for going that far. However, I am 
wary of some of the bill provisions. I do not know 
how they will work out. The idea of tying non-
conformance with the procedures to the danger of 
civil action could be a negative step. 

Alex Johnstone: Perhaps the next question 
that I need to ask all of you is: what are the 
implications of the thresholds for the businesses 
that you represent? 

Anthony Rush: I suppose that the CBI is seen 
to represent more major businesses than small 
businesses and there is small business 
representation here, so, if you will forgive me, I will 
speak for large businesses rather than for the 
business community as a whole. 

I cannot see what else could have been done 
with thresholds. If we are going to have 
thresholds, we cannot go above the EU thresholds 
so we have to set a limit below the thresholds. It 
strikes me that, when there is a danger of legal 
action against an authority, authorities may 
possibly look to tailor their procurement outwith 
the two thresholds. They could put multiple 
contracts up above the EU threshold or reduce 
contract sizes to below the threshold so that they 
do not risk legal sanction.  

I am old enough to be cynical—forgive me for 
being cynical about such things but I think that that 
is a possibility. I do not think that there is possibly 
that much flexibility for authorities to do that, but 
overall you have to make up your minds about 
whether the bill represents best value for the 
taxpayer. 

Alex Johnstone: What do the FSB and the 
SCC think about it? 

Susan Love: The threshold for the new rules for 
Scotland had to be set lower than the current EU 
thresholds. By and large, most FSB members and 
most small businesses will not bid for contracts 
that are currently above the EU thresholds. They 
will be dealing with much lower-value contracts, so 
the threshold has to be lower than that.  

Equally, we have to recognise that not every 
single process can be applied to every single 
contract. We will, of course, have to have lighter 
regulations for very low-value contracts—it would 
not be efficient otherwise—so the question is 
where to draw the line.  

I think that the threshold that has been drawn at 
£50,000 for supplies seems reasonable, bearing in 
mind that such a contract could be spread over a 
number of years. There could be a lower-value 
spend each year—for example, a small business 
could be delivering £20,000 in a year. I think that 
that threshold is therefore fair. I understand that 
public bodies will feel that it might place additional 
requirements on them that might have resource 
implications, so I am prepared to accept that we 
go with the £50,000.  

Equally, most small businesses will be bidding 
for work substantially below that £50,000 
threshold, and when they are talking about low-
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value spend they will be talking about sub-£10,000 
spend. We must ensure that we shine a light on 
the processes below the £50,000 threshold as 
well. Although we would not expect every single 
check and balance to be applied to all contracts, 
there are some aspects of the bill that we would 
like to see cover all spending. Elements of 
procurement strategies should cover all of an 
organisation’s spending, including its below-
£50,000 spending, to ensure that good practice 
applies across the organisation’s buying and not 
just to contracts above £50,000.  

Garry Clark: As others have said, the threshold 
has to be drawn somewhere, and the £50,000 
threshold seems appropriate for the broad scope 
of public sector contracts. We certainly do not 
have any major issues with that.  

Alex Johnstone: My final question about 
thresholds concerns how businesses were 
consulted by the Government prior to the 
introduction of the bill. Do you feel that there was 
enough consultation to establish the thresholds? 

Anthony Rush: Consultation is one of those 
areas where beauty is in the eye of the beholder. 
In this case, the bill team is to be congratulated on 
doing an extremely thorough job of consultation 
and on learning rather than just box ticking. I have 
to say that I cannot actually remember much 
discussion on the question of thresholds in the 
consultation and in the advisory groups that I have 
sat on. However, as far as consultation is 
concerned, the bill has been an exemplar.  

Susan Love: There have been many 
discussions and consultations over recent years 
about how and where different rules should apply. 
There was a lot of discussion about the levels of 
contracts that are important to small businesses, 
but I do not recall a specific discussion recently 
about whether £50,000 should be the threshold for 
regulated contracts. I think that there was a 
question in the consultation about what would 
define major contracts, rather than the regulated 
contracts. I cannot say that I can recall a specific 
recent consultation about that point. 

Garry Clark: As I have mentioned already, the 
process has gone on for many years. The 
Government has engaged with the business 
community frequently and in depth through the 
supplier engagement working group and in other 
ways. We had some issues with the formal 
consultation on the bill when it came out, but I do 
not recall us actually making any 
recommendations with regard to thresholds as 
part of that formal consultation. That said, there 
has been a host of consultations over many years 
between the Scottish Government and the 
business community on that and other issues.  

Alex Johnstone: Is it nevertheless the case 
that, in your view, the outcome on thresholds is 
about right? 

Garry Clark: It is about right.  

Anthony Rush: I think so.  

The Convener: Okay. We move on to part 2, on 
general duties and procurement strategies. 

Gordon MacDonald (Edinburgh Pentlands) 
(SNP): Under the proposed sustainable 
procurement duty, the contracting authority must 
consider how it can 
“improve the economic, social, and environmental 
wellbeing of the authority’s area” 

and 
“facilitate the involvement of small and medium 
enterprises”. 

Do you think that the bill will achieve those aims? 
If not, what changes would you like to see to 
enable those objectives to be achieved? 

Garry Clark: That expression is a good starting 
point. It reflects the issues that we would like to 
see addressed and recognises the true potential 
economic value of giving contracts to SMEs in a 
local area. We have spoken about that for many 
years and want to see a true reflection of that 
economic value. 

Those provisions are welcome. I have spoken to 
many purchasing authorities, and many of them 
would like to feel more confident about their ability 
to make such decisions. However, up to now, they 
have not had the reassurance that they require 
from the Scottish Government. Enshrining that 
proposal in legislation has a positive benefit. It 
remains to be seen whether it will have the 
required effect and whether it will change 
processes and decision making within the 
purchasing authorities, but enshrining the proposal 
in legislation is a positive step towards allowing 
more SMEs to participate in the public 
procurement process. 

Susan Love: I will reflect on how some public 
bodies have reacted to the duty and how they feel 
about it. There seems to be quite a strong feeling 
that public bodies already achieve all those 
objectives and are already super-duper in their 
support for SMEs. However, they then go on to 
say why they should not have those duties under 
the bill. I am a bit confused about why, if they are 
already achieving those things, they are 
concerned about that. 

We want to move from a general statement of 
support for those principles—which all buying 
bodies would say they are already signed up to, as 
some elements of their buying habits suggest that 
they meet the duty—to embedding those 
processes and principles more in public bodies’ 
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routine buying. That is the challenge of where we 
are in procurement at the moment. There are 
some fantastic projects going on, in which a range 
of sustainable procurement principles have been 
put into place, whether through training, through 
sustainability or through involving local 
contractors, but we need that approach to be 
reflected in the day-to-day buying. 

From our point of view, how the guidance is 
drawn up, particularly in relation to the strategies 
that will be expected, will be absolutely critical to 
how the duty delivers on the ground. 

Gordon MacDonald: Are you saying that most 
contracting authorities need to review their whole 
procurement procedure because it has developed 
over many years and has become a standard, tick-
box exercise? Do they have to review it to ensure 
that those aims are enshrined in it? 

Susan Love: Yes. I have read procurement 
strategies in which there are paragraphs about the 
organisation having a great record on supporting 
SMEs, wanting to do more of that and running 
supplier development programmes—and that is it. 
If an organisation’s strategy is about putting on a 
couple of events to tell small businesses what 
might be available and what they need to do in 
order to conform to the organisation’s buying 
processes, frankly, it should not bother. We want 
to see much more detail across an organisation’s 
processes about how it will achieve that. 

I want individual organisations to think about 
what the principles mean to them, as that might 
differ. For instance, a small rural local authority 
might think that certain parts of the sustainable 
procurement duty are more important than others 
and might want to reflect the fact that it is 
spending in a different way from, say, a large 
national agency. That is fair enough. A buying 
organisation should think about what the duty 
means to it and how it will reflect that through its 
processes, but I do not see enough of that 
happening at the moment. That is not to say that 
there is only bad practice, but there needs to be 
more rigorous consideration of how processes 
across organisations can be changed to genuinely 
achieve those aims. 

10:30 
Anthony Rush: At first sight, the proposal looks 

attractive and sensible. We would welcome and 
endorse anything that rebuilds the middle ground 
in Scotland, particularly for the delivery of 
infrastructure. I have been in Scotland for 30 
years—perhaps members can tell from my 
accent—and I have mainly been in the 
construction industry. In that time, we have lost the 
middle ground. 

A clearer definition of SMEs is needed. I have 
puzzled about that, but I think that that is needed. 
What does the reference to 250 employees mean? 
Does it mean that 250 employees are on the 
payroll or that 250 people, including 
subcontractors and subordinate suppliers, are 
employed? I think that the conventional definition 
of an SME is anything that has a turnover of less 
than £50 million. On balance, that needs to be the 
definition. 

I assume that the duty is meant to apply only to 
local authorities—I cannot see how it could apply 
to anybody else. I question whether local interests 
should take priority over national interests and 
whether local interests should take priority over 
best value. 

To take one of the CBI’s policies, the provision 
does not promote the use of outsourcing. If we set 
aside all the other arguments about outsourcing, in 
my view, it is the sure way to give SMEs more 
business. The bill tries to give SMEs a bigger 
share of the existing cake. However, increasing 
the size of the cake by outsourcing more would 
increase business for SMEs. 

When Administrations espouse the need for 
better relationships between employers and 
employees, it is wholly wrong to demonise private 
enterprise by implication. That is an important 
issue that the bill misses the chance to address. 

Gordon MacDonald: You said that Scotland 
has lost the middle ground in company size over 
the years. Will the bill nurture small businesses so 
that they grow to fill the gap? 

Anthony Rush: The bill is probably a step 
towards that, but it is not all that is needed. The 
aim must be to rebuild the middle ground, where 
we have lost a lot of our talent and skills—certainly 
in the industries that I have worked in since I have 
been in Scotland. That is a sad loss. We lost a lot 
of those businesses because they were owned by 
families rather than shareholders. That is a 
difficulty. Scotland would benefit if we rebuilt the 
middle ground. 

Gordon MacDonald: Do you see any conflict 
between the sustainable procurement duty and the 
general duties to treat suppliers without 
discrimination and to act in a transparent and 
proportionate manner? 

Anthony Rush: I am not a lawyer, although I 
sometimes sound like one. I fear that there might 
be a conflict. If implementation is not carefully 
managed, the danger is that the measures could 
create discriminatory situations. I see more work 
for my legal friends arising from the bill in advising 
local authorities on whether their proposals are 
discriminatory and in advising unsuccessful 
bidders on taking civil action. 
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Susan Love: I suppose that there is the 
potential for what Anthony Rush describes but, 
given that we know that most of our public bodies 
are risk averse, we are some way from their being 
accused of discriminating in favour of local small 
businesses. 

Garry Clark: An awful lot of local authority 
lawyers have spent an awful lot of time on 
ensuring that local authorities are as cautious as 
possible. It is important that we begin to take steps 
towards rebalancing the position in the economy. 
According to the bill consultation, 45 per cent of 
contracts by value went to SMEs. Given that they 
comprise 99.3 per cent of businesses in Scotland, 
the remaining 55 per cent must be going to 0.7 per 
cent of businesses. There is clearly scope to draw 
a fairer line among businesses in Scotland. 

The Convener: But is that true? Your figures 
are right but a contract might go to a bigger 
contracting body that then subcontracts the 
business. 

Garry Clark: Business will clearly flow down in 
that way, which is why we need greater 
transparency in the system. Nevertheless, the 
figures are fairly stark and there is definitely some 
scope for rebalancing. 

Susan Love: There are all kinds of hazard 
warnings around the procurement data. It is fair to 
say that the data is the best in the UK, but there 
are all sorts of difficulties with regard to things that 
are not included or other gaps. That said, despite 
all the measures that we have allegedly put in 
place to help the sector, the SME spending figure 
has remained constant for at least the past three 
or four years. I am not saying that we should put a 
target on it but there is still scope to improve on 
and do more about a situation in which less than 
half of our spending goes to 99 per cent of our 
businesses. 

The Convener: Jim Eadie has some questions 
about specific duties. 

Jim Eadie (Edinburgh Southern) (SNP): Good 
morning. Part 3 places a requirement on 
contracting authorities to publish regulated 
contracts on the public contracts Scotland website. 
Do you support that measure and will it have 
specific benefits? For example, will it make it 
easier for companies to bid for and win contracts? 
Returning to Mr Rush’s earlier point, will the duty 
be helpful or unhelpful in addressing consistency 
and standardisation or will it make no difference? 

Garry Clark: Public contracts Scotland 
represents a great step forward as an attempt to 
codify what had been a very diverse range of 
contracts that were not always published in a 
consistent and transparent way and definitely 
makes it easier for business to be aware of and 
potentially access opportunities. Some burdens 

such as the amount of time that small businesses 
have to spend in some of the processes along the 
way have not yet been overcome, but PCS has 
undoubtedly been a positive move that definitely 
makes things more transparent and open and 
opens up opportunities. 

As for whether this particular requirement will 
have any effect, as Susan Love has pointed out, 
the value of contracts going to SMEs seems to 
have been fairly static over the past few years and 
greater effort needs to be made to ease the 
process. PCS makes things more open and 
apparent to business but there are still processes 
that are very burdensome for small businesses in 
particular to deal with when bidding for contracts. 
Only when we address the issue of transparency 
as well as the ease with which tenders are 
submitted will we see positive changes in the SME 
market. 

Susan Love: It is worth reflecting on where we 
were six or seven years ago. At that pre-
McClelland point, there was no single place for 
advertising contracts; in fact, you could not even 
find the contracts. The establishment of PCS as a 
single portal for Scotland has been a great step 
forward and has made it much easier for small 
businesses to at least find the contracts that are 
available. As Garry Clark said, actually winning the 
contract is another thing but at least we can now 
access the opportunities. 

This is one of the measures in the bill that 
ordinarily we would not have to legislate for. By 
and large, most public bodies will already be 
complying with this approach; however, there is a 
chunk of contracts—presumably those between 
the £50,000 threshold and the EU threshold—that 
are not currently going through PCS but will be as 
a result of the bill. That is good, because it means 
that more contracts are going through the portal. I 
find it genuinely sad that we have to legislate for 
this but it is unacceptable that any public body 
should be creating its own portal or way of 
advertising when we have this great tool that 
businesses know about. 

Jim Eadie: Just to be clear, you support the 
requirement in the bill. 

Susan Love: Yes. 

Anthony Rush: It is a good step, but as for 
whether it will be effective the fact is that you 
cannot please everyone. There are two ways of 
creating more business for SMEs: either to 
increase what I call the cake or to reduce the 
competition from larger companies. Given that, as 
I know from experience, larger companies are 
quite fleet of foot in creating local SMEs, I am not 
certain that such a move will necessarily have the 
desired result. 
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One of the important new provisions in the bill is 
the requirement on contracting authorities to have 
procurement strategies. I do not think that you 
need to do all the work for companies to make 
their life easier; if those procurement strategies 
are properly drawn up, it is beholden on 
companies to  take note of them and to develop 
their business model in a way that makes best use 
of them. If the legislation is going to be effective, 
there will have to be a two-way relationship. 

Jim Eadie: Coming back to my original 
question, I wonder whether you see a role for the 
public contracts Scotland website in facilitating the 
standardisation and consistency that you 
mentioned. 

Anthony Rush: Yes. It is part of the whole 
parcel and is, I think, a good move. If you look 
back at what we have previously said about 
procurement, you will find that we are in favour of 
procurement bodies, by which I mean not just PCS 
but other infrastructure procurement bodies that 
create more consistency and standardisation. 

Jim Eadie: Will the single point of inquiry for 
complaints be burdensome to businesses? 

Susan Love: I do not think that it will be 
burdensome to businesses. The single point of 
inquiry was another of the measures that had 
been asked for pre-McClelland, because 
businesses that felt that they had been badly 
treated had nowhere to go to make complaints. 
After all, most businesses in that situation are 
highly unlikely to want to complain directly to the 
body that might be a future client. Because we 
knew that complaints were not being made and no 
one was following up what was going on, the 
single point of inquiry was established. 

As we have suggested in our evidence, it is 
good for businesses or the third sector to have an 
anonymous port of call for raising complaints 
about the processes that they have been through. 
However, the difficulty is the extent to which the 
single point of inquiry can resolve those 
complaints or address the issues that might have 
been raised. If legal rules have not been broken, 
what can the single point of inquiry do? It relies 
largely on the business itself complaining and 
single point of inquiry officials liaising with the 
public body in question and asking, “What’s 
happening here? What have you done? Don’t you 
realise that you should probably not have done it 
that way?” In some cases, there will be a serious 
flaw in the process and it will have to be restarted. 
That is fine. In other cases, everybody agrees to 
disagree and the process is dropped. 

10:45 
However, there are a number of cases in which 

what the public body has done is probably not 

good practice. It is probably recognised as 
something that we would prefer the body not to do, 
but nobody can tell it not to do it. In those cases, 
the business feels aggrieved that it has been 
treated badly, but nothing can be done and it has 
no recourse. At the moment, it has the single point 
of inquiry or it can go to court. However, most 
small businesses cannot afford to go to court so 
they feel that there is nowhere to go. 

That is why it was suggested that there could be 
space for a remedy in between the court and the 
single point of inquiry. 

Anthony Rush: I am in favour of the principle of 
ombudsman, regulator and complaint body-type 
systems. 

Jim Eadie: Do we have that at the moment? 

Anthony Rush: We do not in relation to 
procurement, and we must learn from some of the 
problems in similar single-point-of-complaint 
bodies around the country. Such regulators do not 
get good press at the moment. 

There is a slight contradiction between that 
proposal and the timeframe for raising an action in 
the courts. The bill provides for 30 days to begin 
proceedings. I take it that, conventionally, that 
would mean beginning formal proceedings by the 
issuing of a writ or summons, depending on which 
court the case was in. 

The complainant is left with a dilemma about 
whether to refer the matter as a complaint or go 
straight to the courts. The sheriff court is not that 
expensive. If I was a small business and I was in 
that position, I would go to the sheriff court. 

Jim Eadie: Are you thinking of the ombudsman 
being an alternative to legal action? 

Anthony Rush: It would be, in practical terms. 

Jim Eadie: That would require an amendment 
to the bill. It is not currently proposed. 

Anthony Rush: The practicality of the matter is 
that it would be an alternative, because it would be 
a very efficient ombudsman who came back within 
30 days and, if a business misses that timeframe, 
it is in danger of missing its opportunity to take 
legal action. That is the contradiction in the 
proposals. If I was a small business in that 
position, I would go off to the sheriff court, which 
would not cost me a lot of money. It would 
probably cost me as much to make my case to an 
ombudsman as it would to make it to the sheriff. 

Jim Eadie: Do you support the provision that 
community benefit clauses should be placed on 
contracting authorities as well as the level of 
contracts to which the clauses would apply? I 
noticed in the FSB submission the suggestion that 
community benefit clauses must not become an 

225



2225  27 NOVEMBER 2013  2226 
 

 

unintended barrier to participation by smaller 
businesses, so I am interested in your views. 

Susan Love: In general, community benefit 
clauses or requirements are a good development 
in procurement. It is a good idea to apply them to 
large capital projects in particular. 

I do not know whether anyone particularly 
disagrees with the £4 million limit. It is relatively 
high and it might be envisaged that it will come 
down in future. However, at the moment, because 
of the £4 million plus level, it is unlikely that many 
small businesses would be involved. 

Our concern is that, when CBCs become 
mandatory, they will start to become part of a pro 
forma approach to projects. We know that buying 
bodies are fond of such approaches; they get into 
a way of doing things. Good CBCs are about, or 
are specific to, a particular project. They recognise 
what type of community benefit might work for that 
project. It might be about not just construction 
apprentices, but other bits and pieces. Our worry 
is that if CBCs start to be slapped on every project 
the buying bodies will take less time over 
constructing them and will end up simply using a 
formula and saying, “We will have 10 of that kind 
of apprentice, 10 of that kind and 10 of that kind.” 

The difficulty with that is that, if there is no 
flexibility around the outcome that an organisation 
is looking for from the CBC, it will put up a barrier 
to a lot of local small businesses that can deliver 
the benefit that it is looking for. They may have a 
good record on local training and use local 
apprentices, but they might not be able to take on 
10 of a specific kind of apprentice. That is our 
concern about how CBCs might develop. They 
might become just another requirement that a lot 
of smaller businesses cannot meet while bigger 
businesses will be able to say, “No problem. We’ll 
deliver that.” 

There is also a wider issue about how that will 
be monitored to ensure that those companies are 
delivering what they have said they will deliver in 
community benefit. Is a larger business hiring 10 
apprentices who are then sacked at the end of the 
18-month project a better outcome than having a 
number of small local businesses involved that 
employ one or two local apprentices each who will 
still have a job at the end of their four-year 
apprenticeship? 

Anthony Rush: My view is that, with a 
threshold, it may not be a big issue because we 
quickly get into European directives in any case. 
However, the idea of contractors providing 
community benefit is a sound idea and a lot of our 
members do it voluntarily. Provided that the 
benefits that are asked for are proportionate and 
sensible, that is a good thing. 

Garry Clark: We support the principle of 
community benefit clauses, certainly at the levels 
at which they are scheduled to apply. The bulk of 
the bill should be about ensuring that as many 
SMEs as possible can participate in the 
procurement process and we would not expect the 
clauses to be a barrier to that at the levels at 
which they would apply. We would not, however, 
want to see any clauses attached in the future that 
could be a barrier. It is all about application. We 
see no problem with including the provisions in the 
bill. 

The Convener: Are community benefit clauses 
often passed on to sub-contractors without much 
discussion of how best to implement them? Do 
you have any experience of that? 

Anthony Rush: I have no evidence to suggest 
that that is the case. In my experience, where 
community benefit agreements have been entered 
into, the main contractor has done so 
enthusiastically and, in some cases, has provided 
more community benefit than they have been 
asked for. I do not recognise that as a complaint. 

Susan Love: Up to now, a lot of the CBCs have 
been pretty good projects that have been well 
developed between the contractor and the buyer. 
Our worry is that, if they start to be used more 
routinely, the time that is devoted to developing 
the right solution for a project will decline and we 
will end up with a formula on a piece of paper 
being applied as CBCs. I worry that we might get 
into difficulty with that in the future. 

The Convener: We talked to the national health 
service representatives about project bank 
accounts. Would those encourage more SMEs to 
apply for bigger contracts or for public contracts in 
general? 

Susan Love: Project bank accounts are one 
way of tackling the issue of late payment through 
the supply chain. We asked the Scottish 
Government to consider that option, which it has, 
and the construction review looked at it as well. 
However, it remains to be seen how effective it will 
be. 

The bigger issue is a more general one of 
business-to-business payment through the supply 
chain. There is a requirement in the strategies for 
buyers to set out how payment will be dealt with 
through the supply chain, with primary contractors 
expected to pass on payment promptly. However, 
there is nothing about how that will be monitored. 
We know from buyers that they really struggle with 
that. If they ask a primary contractor to pass on 
payment within a certain period, how do they 
follow that up? In some cases, the odd bit of 
monitoring goes on but, broadly, I do not think that 
it is monitored at all. Does a requirement for 
prompt payment through the supply chain apply 
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only to works contracts, where we are talking 
about the construction supply chain, or does it 
apply to every good that is supplied to the public 
sector and every person whom a supplier 
subsequently pays through their business? 

The intention to tackle the issue is right, 
because it is a huge problem for small businesses. 
The measures in the bill could help to address the 
problem, but I think that information is still a little 
lacking on how we can make things happen and 
support our public bodies to deliver in that regard. 

Anthony Rush: Payments to contractors and 
suppliers have been a source of complaint as long 
as I have been in the industry, which is an awfully 
long time. In many cases the matter is one of can’t 
pay, rather than won’t pay. We have to be careful 
that in expanding the system and introducing 
smaller companies into it we do not put such 
companies in a position in which they overtrade 
and cannot pay. Project bank accounts might 
address that. 

There is another issue that troubles me in this 
context. What is the debt that is due? Is it the debt 
that the supplier or sub-contractor claims, or is it 
the debt that the main contractor certifies as being 
due? It is not clear to me which would be the case 
in the project bank account system. If we are 
talking about the debt that is certified as being 
due, I am in favour of the system. It is probably a 
good system, which will prevent the overtrading 
dilemma. However, it would not be fair, reasonable 
or proportionate to put a main contractor in a 
position in which he has to pay what is claimed. 

The Convener: Do the other panel members 
have a view on that? 

Garry Clark: There is perhaps something to be 
said for the approach. There would need to be 
checks and balances, so that people could 
determine whether the sum that was being 
claimed was fair and reasonable, given that there 
might be issues between contractor and supplier. 

The main issue is whether, in relation to a 
regular, standard contract, where there are no 
major issues, we are creating a system that could 
make it slightly easier for a smaller sub-contractor 
to be paid on time. The proposed solution would 
potentially make that more likely, so in that respect 
it is welcome. However, conflict between 
contractor and supplier would need to be 
addressed. Perhaps the courts would have to be 
involved in that. 

Anthony Rush: The courts do not have to be 
involved. The Housing Grants, Construction and 
Regeneration Act 1996, which I suppose came 
into law nearly 20 years ago, was intended to 
address that very point about settling disputes and 
securing payment quickly. We should learn from 
the fact that it has not done so. 

Mark Griffin (Central Scotland) (Lab): 
Sections 22 and 23 have been mentioned briefly. 
What is the panel’s opinion of the Government’s 
proposals to address workforce issues, such as 
inappropriate use of zero-hours contracts or the 
operation of blacklists, through guidance? 

Susan Love: We recognise that most people 
want action to deal with inappropriate buying 
behaviour and inappropriate practices by certain 
businesses. We all feel that such businesses 
should not get public contracts—I think that that is 
generally accepted and is something that we want 
to tackle. 

Setting out more clearly the terms on which 
potential bidders can be excluded on the basis of 
certain practices is a good step forward, because 
we understand that certain parts of the public 
sector are nervous about what they can do within 
the rules. 

11:00 
The difficulties for us arise around what will be 

encompassed by guidance on general workforce 
matters. The workplace policy that is appropriate 
for a small business with five people might be very 
different from the policy that is appropriate for a 
multinational company. That is where we start to 
worry about what the guidance will look like and 
include, and whether it will put up more barriers for 
small businesses. 

If it is just about saying, “Blacklisting is the type 
of gross misconduct that we think is unacceptable, 
and you can be excluded from bidding if you do 
that,” that is fine. There are, however, questions 
about how we determine what is appropriate use 
of zero-hours contracts and how that might be set 
out in guidance in sensible terms. 

Anthony Rush: I think that I agree with all of 
that. The question of blacklisting is interesting, 
because it is currently a criminal activity, and I see 
that it is right to exclude from bidding contractors 
or suppliers who engage in criminal activity. I am 
less certain that the provisions should encompass 
directors and employers, because the criminal 
system punishes them. We must be very careful 
about that. 

I am a bit confused about sections 22 and 23. I 
almost took legal advice on those sections, but 
then I thought that it would probably be more 
helpful if I reflected on my concerns about them. A 
sheriff or judge would almost automatically 
consider whether he should issue an interim order 
to sist or stop a procurement process at the point 
at which formal proceedings were taken. It seems 
to me that that would be in the public interest, 
because at that time the sheriff would either issue 
the order or decide that the case was vexatious or 
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had little chance of succeeding and strike down 
the proceedings. We have to be careful about that. 

I am not certain that it is in the public interest to 
place limits on the court such that if a contract has 
been entered into the court can only award 
damages, because there might be circumstances 
in which it would be dangerous or not in the public 
interest to continue with a contract, if a case had 
been won against the authority. 

Also, if we are looking for loopholes in the bill, I 
wonder whether the call-off provisions in section 
6(2)(b) are confusing and need to be looked at. 
That bit probably needs to be struck out, because 
if something falls within a framework contract it is 
covered by the provisions that the Government 
seeks to exclude in section 6(2)(b). 

Overall, we have to be very careful about the 
approach. I think that things were better when a 
contractor could be given a yellow card for poor 
performance. In my experience, the industry 
benefited from that approach. 

Garry Clark: I agree with Susan Love that we 
want to drive out of the procurement process 
businesses that engage in criminal activities or 
certain unsavoury practices. However, we need to 
be cautious about interpretation. For example, 
offering zero-hours contracts is sometimes a 
positive and productive way of running a business, 
for the business and for the staff—sometimes it is 
not. There are questions about how to judge what 
is appropriate and inappropriate, but by and large 
we support the intention of excluding from the 
process those businesses that are operating with 
dubious practices. 

Anthony Rush: I would like to make a point 
about zero-hours contracts and SMEs. A lot of 
owners of SMEs are de facto on zero-hours 
contracts. They only earn what they earn and 
there are no guarantees.  

Mark Griffin: You have spoken broadly in 
support of the Government’s proposals, but you 
mentioned difficulties in implementation. Have you 
been able to comment or offer feedback to the 
Government on any specific proposals on the 
guidance? 

Susan Love: The section on guidance and 
workforce issues had not appeared prior to the 
publication of the bill, so there has not been a 
great deal of debate. 

Mark Griffin: So there has been no 
consultation. 

Susan Love: There has been discussion about 
the problems that we want to solve and, as Garry 
Clark has said, there is quite a lot of consensus 
about certain practices that we would like to see 
stop. We are now seeing the solution for the first 
time in the bill, but there are a lot of questions 

around what it will look like in practice. We have 
had some initial discussions with the Scottish 
Government, but there is a lot more discussion to 
be had.  

For example, if we are asking about workforce 
issues, our understanding is that the provisions 
would apply only to the workforce involved in the 
contract, but that raises further questions. Are we 
really interested only in those workers who will be 
delivering the contract? Do we not want to ask 
more general questions about the wider business 
and whether other employees who are not 
delivering the contract would also be getting the 
good practice that we want to see? How will any of 
it be enforced? How are buyers supposed to 
consider issues that cannot be included in a 
scoring matrix? Buyers are supposed to use the 
guidance to help them consider how to select 
tenders, but I am not clear how they would do that 
and therefore what it might mean for small 
businesses. Our worry is that, if buyers are 
encouraged to consider those matters, they will 
ask all bidders to supply information on all those 
matters, and if that list grows and grows we will 
quickly find ourselves back in a situation in which 
bidders are being asked to submit reams of 
information that might not be necessary on all 
occasions.  

Mark Griffin: In addition to those points on 
zero-hours contracts and blacklisting, the 
Government has also spoken about the possibility 
of using guidance to encourage employers to pay 
the living wage. Do members of the panel have 
any comments on that? 

Garry Clark: I return to the point that the 
intention of the bill is to encourage greater 
participation by SMEs in the procurement process 
and in winning more contracts and orders and 
getting a greater share of the value of those 
contracts. We hope that all provisions and 
guidance will be geared towards achieving that 
objective. This part of the bill looks at criminality 
and wrongdoing, but the failure to pay a living 
wage, as opposed to the failure to pay the 
minimum wage, is not criminality or wrongdoing. 
Clearly, payment of the living wage is a policy 
intention for Government, but we would not want 
any policy intentions to create new barriers to the 
participation of SMEs in the procurement process 
or to introduce costs where none existed 
previously. 

Susan Love: Our understanding is that the 
guidance from the European Commission says 
that it is not possible to attach any criteria relating 
to wages that are above the set national minimum 
wage, so payment of the living wage cannot be a 
criterion for contracts. Beyond that, how can 
people who are bidding for contracts be 
encouraged to pay the living wage? Our difficulty, 
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as I said earlier, relates to how a buying body can 
consider the issue if it cannot be included in the 
scoring matrix. I do not understand how—all other 
things being equal—we can select between a 
business that pays a living wage and another that 
pays the minimum wage if that cannot be a 
criterion.  

More generally, a lot of small businesses will 
say that they have been more than happy to pay 
the living wage for certain contracts if the buyer 
was prepared to allow the contract to be bigger. 
However, if the public sector is prepared to pay 
only a certain amount for a service and is not 
prepared to increase that despite wage costs 
going up by 20 per cent, you cannot reasonably 
expect small businesses to remain competitive 
and to bid for such contracts. They will just not bid. 
That would leave us with a situation in which 
larger businesses that can carry the cost or absorb 
it elsewhere will be able to commit to paying the 
living wage, so they will win the contracts and 
small businesses will not. I guess that this is a 
judgment about the outcomes that we are looking 
for and how we achieve them.  

Anthony Rush: I have nothing to add to that. I 
am not in favour of involving conditions that 
require suppliers or contractors to pay anything 
other than the minimum wage, because the 
minimum wage is set in law.  

Mark Griffin: Part 3 of the bill includes a range 
of proposals to increase transparency. In 
particular, there is provision for organisations to 
offer a debrief and to provide information for 
unsuccessful bidders. Is that enough? Is there 
anything else that could help small and medium-
sized businesses that have been unsuccessful, so 
that they can gear up for their next tender? 

Garry Clark: The proposal is helpful—it is 
something that happens a lot at the moment. 
Having spoken to a lot of businesses who bid for 
work during the Olympic games, I know that the 
helpful learning process involved in that exercise 
allowed them to make successful bids for 
Commonwealth games contracts. It can be helpful 
for any business that is getting involved in public 
procurement for the first time to gain an 
understanding of the scoring that it receives at the 
end of the process, how that is arrived at and 
where it can make changes and bid successfully 
for future contracts. Because significant costs are 
involved, there is a huge amount of frustration for 
companies—particularly small businesses—that 
bid unsuccessfully for contracts, but positive 
feedback that allows a business to make 
successful bids in future is extremely welcome. 
That is certainly the minimum that we would 
expect.  

Susan Love: Procurement specialists who work 
with small businesses will say that that feedback is 

absolutely critical to small businesses in allowing 
them to understand what they need to do to win 
more public sector business. The quality of 
feedback has improved in recent years, but it is 
important that suppliers have the right to ask for 
that feedback. The concern is around how 
meaningful the feedback is, and I think that the bill 
has probably gone as far as it can go at the 
moment to reach the right balance. I understand 
the buyers’ concern that that they cannot possibly 
write chapter and verse to every single bidder 
setting out how their bid could be improved; 
equally, businesses do not want a completely 
anodyne letter that lists four options for why they 
have been unsuccessful, with a tick against one of 
them. That does not really provide the feedback 
that they need on what was wrong with their bid or 
the areas where they need to improve.  

I think that the provision in the bill is fine. I do 
not want it to develop into a bland tick-box 
exercise. I want businesses still to be able to ask 
for more meaningful, in-depth feedback. Not 
everyone will do that, but where businesses ask 
for that they should get it. 

11:15 
Anthony Rush: I feel a little bit guilty in 

agreeing with that because we are in danger of 
putting a huge compliance burden on the buyers 
with that requirement, particularly if there is a large 
number of bidders. The bill does not address that 
issue.  

A major complaint for bidders, particularly with 
complex contracts, is that there are too many 
bidders and too much competition. The more you 
open that up and increase the number of 
tenderers, the more work that you give the buyers 
in providing feedback to individual companies on 
why they did not succeed. The principles of 
transparency and feedback are absolutely right, 
but is it practical to expect contracting authorities 
to provide effective feedback? If they are happy 
with that, I will be delighted. 

The Convener: Adam Ingram has questions on 
part 4, which is on remedies. 

Adam Ingram (Carrick, Cumnock and Doon 
Valley) (SNP): Is the remedies regime for sub-EU 
threshold procurement necessary? If so, are the 
provisions appropriate? There seems to be some 
difference of opinion on the accessibility of the 
courts to small firms, for example. 

Susan Love: We have all pitched in on that 
topic to a certain extent. We do not have any 
particular views about that part of the bill because 
we genuinely think that most small businesses will 
not use the court option. It is important to have the 
option, so that public bodies know that they must 
comply as there is a sanction at the end of the 
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process, but it is unlikely that most small 
businesses will use that remedy. Whether the bill 
opens up opportunities for more unnecessary 
court action by bigger businesses may be an 
issue. 

Garry Clark: I agree. The sheriff court is 
generally seen as an expensive place for small 
businesses to seek remedies. I do not know 
whether the Scottish Government’s plans to 
review the operation of the sheriff court will assist 
by making that a more affordable place to seek a 
remedy. It is seen as an expensive option that 
most businesses—certainly micro and small 
businesses—would probably not consider. 

Anthony Rush: I am not certain whether small 
businesses will use the sheriff court, although I 
suspect that more will do so than people 
anticipate. In addition to what I have said 
previously about the matter, part 4 has the 
remarkable effect of making holding the 
contracting authority to account the responsibility 
not of the Government but of the supplier or 
contractor. Moving that responsibility on is not a 
good thing; the Government has existing ways and 
means of holding contracting authorities to 
account if they do not perform their duty or meet 
their obligation to procure best value. 

Adam Ingram: How does the Government do 
that? 

Anthony Rush: It could do that through the 
annual settlement, for example—it could reduce a 
local authority’s grant. 

Adam Ingram: I can envisage the stushie. 

Anthony Rush: It may not be politically 
palatable. However, the bill moves the 
responsibility to the supplier and the contractor. As 
I say, that is not a good thing. 

Adam Ingram: Okay. My final question is 
whether the bill could be enhanced. For example, 
could it include areas of procurement reform that 
have been left out? We had a session with 
businesses last night, and at the table that I 
hosted, it was proposed that the procurers—the 
contracting authorities—ought to skill up the 
people who deal with contracts. Should we include 
that idea in the bill? 

Anthony Rush: I think that that should be 
happening, but I do not know whether it should be 
included in the bill. My experience as a supplier, 
as a contractor and as an adviser to public bodies 
on major infrastructure contracts is that the main 
difficulties are a lack of skills in procurement, a 
rush to meet timing and budget requirements, and 
the moving back from the supplier to the procurer 
of the risk profile. The McClelland report tried to 
address those issues, and I think that they still 
have to be addressed. However, I doubt whether 

the example that you gave should be enshrined in 
law. As I said, I fundamentally disagree with 
making holding the procurement authority to 
account the responsibility of the contractor and 
supplier. 

Susan Love: There are many factors in 
procurement reform, and many aspects of the 
process need to be improved. Should all those be 
included in a bill? Probably not. There are two 
things that we hope will be achieved through the 
bill or the guidance. First, there is a need to 
encourage a presumption in favour of the smallest 
practicable lots for contracts, which we hope will 
be achieved by the need to think about 
proportionality and helping small and medium-
sized enterprises. We could go further, but I would 
like authorities to have as part of their strategy the 
starting presumption that they use the smallest 
practicable lot size. 

Secondly, we should ensure that the general 
duties apply to all the procurement processes in 
an organisation, not just the regulated contracts. 
That would send an important signal about the 
practices and standards that we want to see being 
applied across the piece, including to the many 
sub-£50K contracts that small businesses bid for. 

Garry Clark: I reiterate that the bill itself will 
achieve much. It is really focused on ensuring the 
best possible deal for small businesses so they 
can access opportunities and increase their 
participation by winning contracts. On how we can 
go further to ensure that that happens, there is an 
awful lot to be done beyond the bill. The process 
has been on-going for a very long time, through, 
for example, the McClelland report, the supplier 
engagement working group and so on. There has 
been a lot of talk, and a lot of understanding on 
the part of Government of what needs to be done. 
However, we need to ensure that what 
Government understands is transferred to the 
purchasing authorities and that they are given the 
confidence to make the right decisions so that 
more business goes to SMEs in Scotland. 

Adam Ingram: Okay. Thank you. 

The Convener: I thank you all for your evidence 
today. I also thank Susan Love and the FSB for 
their written evidence, and I look forward to 
receiving written evidence from the other two 
organisations represented on the panel. 

I suspend the meeting briefly. 

 

11:24 

Meeting suspended. 
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11:29 
On resuming— 

The Convener: Agenda item 2 is the second 
panel on the Procurement Reform (Scotland) Bill. 
We will hear from representatives of social 
enterprises and the third sector. 

I welcome Pauline Graham, who is vice-chair of 
Social Enterprise Scotland; Annie Gunner Logan, 
who is director of the Coalition of Care and 
Support Providers Scotland; Niall McShannon, 
who is managing director of Clydesdale 
Community Initiatives; and Duncan Skinner, who 
is chair of Glencraft. 

I start the session by asking: do you think that 
the bill will deliver the policy objective of 
establishing 
“systems which are transparent, streamlined, standardised, 
proportionate, fair and business friendly”? 

Who would like to start? 

Duncan Skinner (Glencraft): I am happy to 
start. The answer is no for the business that I 
represent. Glencraft is a small social enterprise 
with 45 people and a turnover of £1.4 million. 

The Convener: As Glencraft is in my 
constituency, I should probably declare an 
interest. 

Duncan Skinner: Indeed. 

Unfortunately, our contracts do not exceed the 
£50,000 threshold, so they do not in general come 
within the parameters of the bill.  

Expanding on that, I think that the 96 per cent of 
public procurement that is incorporated in the 
bill—based on previous procurement statistics in 
the paperwork that was handed out—and the 
£5.75 billion that therefore comes within the 
parameters of the bill will in general include some 
of the products that we supply. However, they get 
wrapped up in a single procurement from a larger 
company, and companies such as mine do not get 
the chance to participate in those larger contracts. 
That is a significant flaw that is not addressed in 
the bill in any way. 

I suggest that something should be done in the 
bill about the public procurement elements that 
could be supplied by supported workshops, 
supported businesses or social enterprises that 
supply smaller individual products within a larger 
procurement. For example, there could be a 
percentage of the value of any single one-stop-
shop procurement contract that has to deliver not 
only community benefits but a certain amount of 
business with social enterprises in the bid. Try as 
we might at Glencraft, we cannot get people to 
speak to us about that. I do not know where they 
get their mattresses from, and I am worried about 

the certification, supply chain and condition, for 
example. 

In short, the answer is no. 

The Convener: Okay. We will probably come 
back to that. 

Pauline Graham (Social Enterprise 
Scotland): A lot of good work has been done 
through the reform programme on streamlining 
and levelling the playing field for the social 
enterprise suppliers whom I represent, and I see 
the bill as an extension of the progress that has 
been made on supplier engagement initiatives and 
process issues. For example, having a system for 
the standardisation of PQQs is good. The PQQ 
was one of the biggest barriers to getting through 
to the next phase of a procurement for social 
enterprise suppliers, which are pretty small. The 
standardisation of PQQs and the mandating of all 
contracts to be on PCS are incredibly helpful. 

In addition, there is the idea of contracts 
registers in the bill, and the idea that suppliers can 
have sight of what procurements are being 
planned. Forward purchasing plans mean that 
smaller suppliers can be more procurement ready 
and more ready to respond to the opportunities 
that are coming down the line. There is also the 
idea of using community benefits. Obviously, that 
must be on a case-by-case basis and be 
proportionate to the value and components of the 
contract. 

I think that all of those component parts will go 
some way to realising the bill’s policy ambitions. 

The Convener: I like the concept of a forward 
purchasing plan. Do you see that being in the 
procurement strategy that the organisation has to 
publish? 

Pauline Graham: I would hope that it might be 
linked to that. There should be a commitment in 
the strategy that the organisation would do that. 
As part of the contract register—the register of 
what contracts have been awarded—I would like 
to see what contracts are being planned. 

The Convener: Through its infrastructure 
investment plan, the Government has tried to 
show what the pipeline of work is. Are you saying 
that you would like to see something like that from 
other contracting bodies? 

Pauline Graham: Yes. 

Annie Gunner Logan (Coalition of Care and 
Support Providers Scotland): The answer to 
your question is yes and no, convener—as 
always.  

I am here to represent the third sector 
organisations that provide social care and support 
across the board to children, families, disabled 
adults, people with learning disabilities and older 
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people. In our part of the forest, public 
procurement gets something of a bad press 
because of the nature of competitive tendering in 
social care and support, and some of the impact 
that that has had, which I can go into. 

The Convener: Jim Eadie has a specific 
question on that issue, so we will come back to it. 

Annie Gunner Logan: In general terms, the bill 
goes some considerable way to addressing some 
of the more acute issues, but it could do a lot more 
and we have some quite specific asks of the bill in 
relation to our particular part of the supply chain. 

Often when I am before a committee I say that I 
am not there to indulge in special pleading, but 
today I am here to do that. 

The Convener: I hope that you will be able to 
get all your pleas into this session. 

Niall McShannon (Clydesdale Community 
Initiatives): I sit in the yes and no camp, and I sit 
in a couple of different camps as well.  

We contract for construction and landscaping-
type activities and we have found the use of PCS 
to be extremely good and positive, but I agree with 
Duncan Skinner on larger contracts. If there is a 
one-stop shop and there are subcontracting issues 
in a large public contract, it is very difficult to see 
the opportunity for a smaller organisation to 
access the process and deliver a service. 

The community benefit clauses, which you 
would think would be an opportunity to address 
that issue, can often be quite vague. There is a 
lack of creativity in them and a lack of 
understanding about their potential to engage with 
social enterprises. 

The Convener: Mary Fee’s question might be 
able to probe further into what Duncan Skinner 
was talking about. 

Mary Fee: I want to carry on the theme of how 
the bill will assist social enterprises and third 
sector organisations to bid for and win contracts. I 
accept that there is a range of views across the 
panel as to how successful that will be. 

We have heard in previous evidence that the bill 
is seen very much as an enabling bill. Do 
amendments have to be made to the bill to 
encourage your organisations or ensure that they 
are part of the process, or should something be 
put into the guidance? 

Duncan Skinner: To be perfectly honest, I 
would prefer to see both. The bill’s intent is 
commendable—there is no question about that. 
The problem is the execution, interpretation and, 
in some cases, the manipulation of the words in 
practice.  

We have had article 19 of the European public 
procurement directive and other such legislation, 
which has been based on commendable thoughts. 
We have had framework agreements in place; in 
fact, Glencraft have had a national framework 
agreement to supply mattresses to national and 
local government for 18 months. Having won that 
tender 18 months ago, we have had not one single 
inquiry, so it is not working in practice. I suggest 
that anything that can be done to mandate the 
mechanical putting into practice of the bill’s good 
intents should be done. 

Niall McShannon: As somebody who goes for 
tenders and contracts, I am fully in agreement. We 
see the contracts coming up and we have won a 
number of contracts—some quite large—off PCS. 
However, that has been purely on the basis of 
quality and price. The additional community 
benefit has not played a part in any contract that 
we have won to date. 

Mary Fee: Should community benefit clauses 
be beefed up? 

Niall McShannon: Absolutely—on two levels. 
First, they could be much more creative. I can see 
the difficulty for an agency that commissions a big 
construction project—what does it know about 
health and welfare? It is a serious ask for it to take 
into account how a building project could benefit 
the local population’s health. The agency would be 
required to work in partnership with local health 
services or social services to generate the 
creativity. 

Secondly, if a contract is large, the effect gets 
diluted at the subcontract level. A major 
construction company might have no expertise in 
or knowledge of health and welfare issues so, 
when it looks to fulfil a community benefit clause, it 
picks the easiest option, which is to work with a 
regeneration company to do what would probably 
have been done anyway rather than to seek a 
social enterprise that might produce more 
specialist outcomes. 

Annie Gunner Logan: I will answer Mary Fee’s 
question in two parts. Larger third sector 
organisations are already significantly involved in 
delivering public contracts for care and support. 
Up to a third of all publicly funded provision is in 
the third sector’s hands, so access to the market is 
not the issue. However, because of the rates that 
are on offer, the issue for a number of those 
organisations is—to be frank—whether they will 
stay in the market. We might well come back to 
that in discussing section 24 and other aspects of 
the bill. The ratio of cost to quality when contracts 
are awarded is significantly problematic for us. 

For smaller organisations that are support 
providers, access to the market is still an issue. 
That is because of the burden on tenderers to fill 
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out immense applications—Duncan Skinner is 
smiling, as he knows all about that. Bidding for a 
public contract involves rigmarole and a large 
amount of paperwork. In our experience, the 
contract is often awarded to the organisation that 
writes the best tender and not necessarily the 
organisation that provides the best service. How 
does a paper-based exercise discriminate 
between those two categories? There is a load of 
issues in how to assist the third sector in 
accessing the market and being more effective in 
the market, which is a slightly different issue. 

Mary Fee: Another thing to think about is that 
the bill tries to encourage innovation. Third sector 
and voluntary organisations are often the most 
innovative, but they miss out. Should that be built 
in and included in guidance? It could almost 
signpost people to your organisations because 
you add value. 

Annie Gunner Logan: The issue is the extent 
to which a competitive tendering exercise can 
unlock an organisation’s innovation potential, as 
opposed to asking people to provide something 
that has been specified in advance. 

Mary Fee: You are talking about something 
other than a paper exercise. 

Annie Gunner Logan: Yes—exactly. 

Pauline Graham: Social enterprise suppliers 
will be willing and able to enter the public 
procurement market and deliver a good-quality 
service only if buyers engage with them. That 
relates to Mary Fee’s point about innovation. 

There is not enough market engagement 
between buyers and suppliers. With support from 
the Scottish Government, we have tried for some 
time to bring together buyers and suppliers and to 
break down cultural and organisational barriers, so 
that people understand where social enterprises 
are, what they sell and what the quality of their 
product or service is. That applies particularly 
when a social enterprise has not had a contract or 
any engagement with a local authority or the NHS. 
Market engagement is important at the front end. 

The sustainable procurement duty in the bill is 
fine, progressive and laudable, but two points are 
important when that translates into procurement 
strategies and reporting against them. First, 
sustainability needs to be at the heart of the plans 
and strategies, but it is diluted a little. Guidance on 
what a good sustainable procurement plan looks 
like should have sustainability issues at its heart. 

Secondly, when it comes to reporting against 
those plans, there has to be some accountability 
as regards whether people have delivered on 
sustainability. Procurement people are very good 
at procurement, but how they wrap up 
sustainability into a procurement exercise is quite 

new to them, so they need some guidance. I, for 
one, do not want to put any more burden on 
procurers, but they want to work with our sector—
they are very willing to engage with it; they just 
need some tools and some leverage to enable 
them to do that. I would like sustainability in its 
broadest sense—including social enterprise 
supplier issues—to be at the heart of the guidance 
on the strategies. 

11:45 
Mary Fee: Last night, there was an event for 

businesses in Parliament. At the table that I 
hosted, there was a discussion about how to 
include small businesses, including third sector 
organisations and small enterprises. One of the 
suggestions that was made was that, if larger 
organisations that bid for contracts had better local 
knowledge of the organisations in their area and 
what services they provide, they could just put 
contracts directly to small organisations that 
provide good and innovative services without 
having to go through a system of subcontracting, 
which would encourage greater participation of 
organisations such as the ones that you represent. 
Would you agree? 

Duncan Skinner: That presupposes that the 
larger organisations speak to organisations such 
as ours in the first place—but, yes, that is exactly 
what is required.  

When we talk about commercial innovation, 
relationship building between the public sector and 
the private sector and between the private sector 
and the third sector is vital. I come from an oil and 
gas background, where we did that all the time. 
Companies such as the Wood Group and the 
companies that I worked with were large 
contractors that contracted directly with the likes of 
Shell and BP. It was incumbent on us to have 
strong links with our supply chain, on which we 
were reliant for 80 per cent of the value of our 
contracts. 

My current predicament at Glencraft is that, in 
my experience, we do not seem to get that, but I 
would certainly encourage the education of large 
contractors that get large contracts through public 
procurement tendering to come to some kind of 
simple agreement with us, such as a framework 
agreement or a relationship whereby we could act 
as a single-source supplier. They could do that 
just by talking to us and by coming to look at our 
factory to see the corporate social responsibility 
potential that exists and the potential for 
development of their people by gaining an 
understanding of a third sector organisation that is 
staffed by disabled people. In that way, they would 
be humbled into giving us business and allowing 
us to compete, as we do every day in the open 
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marketplace, against other manufacturers of the 
same product. 

Mary Fee: How could that be included in the 
bill? Should it be in the guidance? 

Duncan Skinner: The bill does not cover the 
supply chain as such in as much detail as it might 
do. That could certainly be dealt with in the 
guidance. As I mentioned earlier, some kind of 
direction or a particular percentage or allocation in 
large-scale procurement, similar to what happens 
with community benefit clauses, should apply to 
third sector social enterprises. That would mean 
that large companies would go looking for a 
relationship with social enterprises because they 
would know that they would not succeed without 
having that element in their tender.  

Once a large organisation established a 
relationship with a good company, it would not 
have to look again. It would automatically include 
that company and its prices as part of an on-going 
relationship. Such an element of compulsion might 
lead to long-term relationships and solve the 
problem. 

Pauline Graham: The importance of community 
benefit clauses should not be underestimated in 
this discussion.  

We have really good examples of the social 
enterprise and small business engagement that 
Duncan Skinner has outlined working with big 
contracts. I was involved in supporting a large 
contractor that won a contract for part of the 
Government’s energy assistance programme, 
which included specific community benefit 
clauses. There were good reference points for 
that, and I was one of those reference points. At 
the bidding stage, contractors had somebody to 
phone to say, “I want to work with your suppliers—
where are they?” We gave them access to a 
register of social enterprises, which made it much 
easier for all concerned—the suppliers, the 
contractor and the buyer—to understand what the 
response to the community benefit clause would 
be.  

When the contract was won, the contractor got 
into a room with social enterprise suppliers in the 
energy assistance field and said, “We want to 
work with you.” That meant that we did not need to 
go through a tender process as such. It was a 
transparent process, but it did not have to go 
under the procurement regulations. 

That was a positive experience, and I would like 
to see more of that. The bill requires community 
benefit clauses in major contracts, but I would like 
it to be beefed up a little and for there to be 
something about permission to use community 
benefit clauses.  

I do a lot of work with procurers on that. Many 
procurement officers throughout Scotland already 
use community benefit clauses. They adopt a 
policy on those clauses, which gives them 
permission to use them more and to embed 
consideration of them in all that they purchase so 
that the approach is business as usual. I would 
like the bill to be beefed up a little to encourage 
that approach. 

Duncan Skinner: That work with community 
benefit clauses is exactly what we want to parallel 
with social enterprises or supported businesses. 
Why should we not do that with third sector 
supply? That would encourage more third sector 
participation in industry. There is certainly a great 
need for not-for-profit organisations to support lots 
of people, to innovate and to become a larger part 
of the public spend by being able to compete on a 
level playing field. 

Niall McShannon: As the managing director of 
a construction company, I completely agree with 
Duncan Skinner and Pauline Graham and I see 
reasons for optimism if we can beef up the 
community benefit requirement in the bill to 
include the supply side.  

As the managing director of a health and social 
care organisation, however, I am much more 
sceptical about whether that would work. From 
what I have seen in the past 20 years of working in 
social work, the large voluntary sector 
organisations have become contract-winning 
machines, and the capacity to engage with them in 
innovative and flexible services is practically non-
existent. The phrase that I often use is that there 
are notable exceptions, but they often become 
public sector-lite. The contracts that are issued 
rarely see the benefit of the innovation and 
flexibility that smaller third sector organisations 
can bring. 

Mary Fee: Is the only way that we could resolve 
the issue to have something in the regulations so 
that a percentage of the work must go to smaller 
organisations? 

Niall McShannon: I am not even sure that that 
would work because, as Annie Gunner Logan 
said, although those large organisations are 
winning contracts, they are doing it largely on 
price. If one of them asked me to deliver a service, 
I am likely to say that, at that price, I would not be 
able to deliver the quality that my board insists on 
and that my participants and clients require. 

Mary Fee: So there is too much focus on price 
and we should look at other things. 

Niall McShannon: Absolutely. 

Annie Gunner Logan: If only it were true that 
there are contract-winning machines. 
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There are alternate models of procurement that 
can help to facilitate the kind of approach that we 
are talking about. Pauline Graham and I have 
been looking at public social partnerships, which 
lift the service contracts out of the competitive 
tendering machinery and require organisations to 
collaborate in the performance of a contract rather 
than to compete for it. In those models, we often 
find that the smaller organisation can access the 
market more effectively.  

We are still in the early days with the model, but 
it enables a much more holistic view in the sense 
that it does not ask for organisations that all do the 
same thing to compete with each other; it asks a 
range of organisations that all have different inputs 
at particular points in someone’s care journey to 
play their role effectively wherever it might be. 
There is lots of potential with such a model, but in 
order to make it more effective we have to do 
something about the rush to compete everything, 
which is one of the main issues that we are facing. 

Mary Fee: It is not an easy problem to solve. 

Pauline Graham: As Annie Gunner Logan said, 
we are involved in developing and supporting 
public social partnerships. As part of the 
Government’s change fund process, it has 
adopted the PSP model. There are also some 
strategic public social partnerships that, as Annie 
said, give us a chance to do a proper co-
production. The public sector and the third sector 
providers come together to redesign a service 
specification and pilot it over a period of time. It 
goes to competitive tender at the end of that 
process. 

The model is very innovative and it is specific 
and unique to Scotland, I am proud to say. 
Although we do not have all the answers, there is 
a real opportunity to reference public social 
partnerships and some good examples to date 
within the guidance or the implementation of the 
provisions in the bill. It is a matter of giving 
procurement and commissioners the permission, 
almost, to not go straight to retendering a service 
but to stop, review it, and reflect on it, and then to 
work with third sector providers to design a better 
service. The biggest advantage with PSP is that 
service users are at the heart of the process, 
which we do not see in the current regime in 
Scotland. 

Mary Fee: Taking into account everything that 
you have said, are the proposals in the bill clear 
and easy to understand for third sector 
organisations, including the different levels of 
procurement within the sector? 

Pauline Graham: Yes. 

Annie Gunner Logan: Yes. 

Niall McShannon: Yes. 

Duncan Skinner: Yes. 

Mary Fee: A simple question; that is good. I like 
that. 

The Convener: Before we move on, I would like 
to have something clarified. Social enterprise and 
the third sector involve myriad different 
organisations. What they really want is to be seen 
as organisations that can compete with the private 
sector for public sector contracts. There is also the 
separate issue of community benefit. A body that 
can tender for public sector contracts is involved in 
both because it can also come under the 
community benefit remit. I do not mean this in a 
derogatory way, but such organisations do not 
always want to be considered as being a 
community benefit; they should be seen as bodies 
that can contract and compete with the private 
sector. Is that correct? 

Duncan Skinner: Yes. It is a very good point. 
We do that all the time because we do no 
business with the public sector. We would 
certainly like to increase our employment and 
grow our business through doing good business 
with the public sector. We need to guard against 
sweeping people into a corner and calling them 
supported workshops or blind asylums, as they 
used to be called. 

However, there is a balance to strike. There is a 
social dividend to be paid when operating with us, 
because our people cannot produce as quickly or 
efficiently as they can overseas and so on. We 
should recognise that there is a social dividend for 
doing what is right in Scotland and sticking to our 
values and working with those who are less 
privileged—giving them dignity through work. That 
is worth a lot to our people and it should be worth 
a lot to Scottish procurement policy. 

12:00 
The Convener: Yes. For example, when Jim 

Eadie and I took evidence in Inverness, we heard 
that the catering provider for the workers on the 
new campus is the Calman Trust. We will need to 
go back and check whether the Calman Trust won 
that work competitively against private contractors 
or whether it did so under the community benefit 
clause of that contract. Those are the kind of 
things that your organisations can be involved in. 

Jim Eadie: I want to stay with the issue of 
procurement and social care that we have begun 
to discuss this morning. I am mindful that the 
Health and Sport Committee, which has 
conducted a range of inquiries into the subject, 
has highlighted the importance of good 
commissioning in procurement practices as a 
driver and determinant of quality. You began to 
touch on the tension between price and quality. To 
kick off, what opportunities do you see arising from 
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the bill in relation to its impact on social care 
provision? 

Annie Gunner Logan: We have two issues with 
social care and competitive tendering in particular. 
The starting point has to be that care and support 
is often a long-term arrangement for individuals. If 
the procuring authority feels under pressure to 
retender a contract every two or three years, it 
creates a climate of instability and disruption—
individuals have no idea who will be supporting 
them after the retender and the care and support 
staff have no idea who they will be working for, in 
effect, after the retender. You get cyclical 
instability. As regards the interests of this 
committee, the disincentive that that offers to 
suppliers to invest in their service or in their 
workforce is very strong if they think that it will just 
pass to another supplier in a relatively short time. 
It is also in direct conflict with the Social Care 
(Self-directed Support) (Scotland) Act 2013, which 
was passed earlier this year—by this very 
Parliament, no less—and which wants decision-
making power to be placed in the hands of the 
individual service users, not in the hands of the 
contracting authority. There are all those problems 
going on. 

The second issue is the impact on quality—I 
hate to use the phrase “race to the bottom”; it is 
not that, but a lot of organisations are being 
dragged to the bottom. It comes back to my point 
that a paper-based procurement exercise is in our 
view structurally incapable of determining service 
quality or a provider’s capacity to deliver it, so, 
inevitably, cost becomes the dominant factor. It is 
not necessarily the contracting authority that wants 
it to go that way; it is just how the system works. 

Our worry is that rates for care and support are 
plummeting to the point at which payment of the 
living wage becomes almost impossible—I 
suspect that we might get on to that later on. In 
some cases, payment of the minimum wage 
becomes pretty difficult within the rates that are 
offered. 

Jim Eadie: Is that because of the pressure on 
local authority budgets—on the budgets of those 
that are seeking to procure the service? 

Annie Gunner Logan: Yes, but it started even 
before that, I have to say. Competitive tendering in 
care has been happening for decades in some 
respects. However, since the publication of the 
Public Contract (Scotland) Regulations 2006 (SSI 
2006/1), which is when the EU procurement 
directives came into play, authorities have felt 
under much more pressure to retender and to do 
so much more regularly. Whether they wanted to 
or not, the effect of the competitive tendering 
process in care is to drive prices down.  

Our concern is that we have now got to the point 
where the skills and capabilities of those who 
procure—I am trying to say this in a way that does 
not sound overly critical; on the other hand, why 
the hell not? There are commissioning authorities 
that do not understand the cost of delivering a 
service and think that the way in which the cost is 
made up is entirely the supplier’s issue to worry 
about. We are at risk of driving down quality. We 
have already driven down terms and conditions for 
the workforce, which is starting to have an impact. 
In a survey that we have just done of all of our 
members, 84 per cent of them said that they are 
now looking at care and support contracts and 
saying, “I am not going there”. As Niall 
McShannon was saying, you cannot guarantee the 
quality of service that you want for the price that is 
on offer. 

Jim Eadie: The workforce issues that you have 
mentioned, in relation to the minimum wage and 
the living wage, go against the intentions of the 
legislation. Does the bill present an opportunity to 
go against the trend that you have just described? 
For example, on quality, is there an opportunity to 
further strengthen the regulatory regime, perhaps 
by extending the Care Inspectorate’s powers of 
inspection and intervention, or is that not really the 
issue? 

Annie Gunner Logan: Information from the 
Care Inspectorate about the quality gradings 
shows that third sector care and support is streets 
ahead of the private or public sectors. We are 
already there. However, the Care Inspectorate has 
concentrated on the quality of the service, not the 
inspection of the quality of the commissioning 
process. That is what we want the Care 
Inspectorate to do more of.  

I do not think that that can be done through this 
bill—I have my eye on the Public Bodies (Joint 
Working) (Scotland) Bill in that regard, as that is 
where I think that the role of the Care Inspectorate 
can be brought in. What is important about this bill 
is the sustainable procurement duty and how 
authorities can not only look to improve the 
economic and social wellbeing of the area but 
benefit the recipients of the service that is the 
subject of the contract—I would add an 
amendment to the bill to that effect if I got my 
hands on it. Section 24 is also important. It has the 
potential to cover guidance on things such as the 
living wage, zero-hours contracts, treatment of the 
workforce and so on, which could all go a long 
way towards helping with some of the problems 
that are faced.  

Our primary objective in relation to this bill is to 
have care and support contracts taken out of the 
scope of the requirement to compete. 

Jim Eadie: And that is something that the bill 
could achieve.  
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Annie Gunner Logan: Yes. 

Jim Eadie: Would that require there to be an 
amendment to the bill, or would that be done 
through guidance? 

Annie Gunner Logan: You could probably do it 
through section 4, on excluded contracts. 

Jim Eadie: So we can expect to see some 
amendments.  

The Convener: Would that help you? 

Annie Gunner Logan: Yes, it would. I am 
aware that it sounds kind of— 

The Convener: If those contracts were 
excluded, there would be no regulation for local 
authorities or commissioning bodies to meet the 
requirements of the bill in terms of the living wage 
and so on.  

Annie Gunner Logan: You would have to do it 
in such a way that you excluded social care 
contracts from the requirement to advertise and 
compete but included them for everything else. In 
other words, you give much more discretion to 
local authorities about whether they advertise and 
tender a social care contract but state that, when 
they decide to do so, the provisions of the bill 
apply. 

I see that I have stunned the committee.  

Jim Eadie: I am not easily stunned, as you 
probably know, but, perhaps for the first time, I am 
stunned. 

I would be interested to know what the other 
witnesses have to say on that. 

Pauline Graham: It might not surprise Annie 
Gunner Logan to hear that I fully support what she 
has just outlined about having a much lighter 
regime for care and support contracts. Some of 
my members have complained about the things 
that she has underlined, such as the issues to do 
with overprocuring. There are implications 
concerning the Transfer of Undertakings 
(Protection of Employment) Regulations as well, 
and nobody seems to think enough about the end 
user of the service having to change provider all 
the time. As Annie Gunner Logan said, we are 
usually talking about a long-term package of care.  

I fully support a lighter regime. If that happened 
through an exemption clause, that would be 
fantastic. As Annie Gunner Logan said, the issue 
is about giving local authorities more discretion to 
stop and think about why they are retendering a 
service that is working well. It might also get them 
to think much more strategically about evaluating 
the services that are provided by the incumbent 
provider. That would be helpful in terms of the 
service quality, which we have mentioned quite a 
lot.  

In the context of self-directed support, services 
need to be delivered differently, and providers, 
procurers and commissioners need to be up for 
the challenge when individuals choose the type 
and quality of care that they want. 

Annie Gunner Logan: I should perhaps advise 
Jim Eadie at this point that the text of the revised 
European Union public procurement directive is 
very much in line with what we have said. It 
establishes a much higher threshold of—I think—
€750,000 for social services contracts, which a lot 
of current contracts in Scotland would breach. It 
does not lift them completely out, but it says that 
social services contracts should be subject to a 
much lighter-touch regime. The guidance that was 
published in 2010 by the Scottish Government and 
the Convention of Scottish Local Authorities gives 
authorities much more latitude on whether they will 
retender again and again or just roll contracts 
forward where there are no performance issues. 
However, I think that the bill gives us the chance 
to give that a bit more welly. The committee heard 
from the previous panel today and perhaps from 
other witnesses that there is guidance coming out 
of our ears on a lot of issues but it does not have 
enough force behind it. However, the bill would be 
able to provide that. It might have sounded a bit 
outlandish to lay that on the table before you this 
morning, but that is the direction of travel that we 
are on in social care. 

Jim Eadie: So we might not have to push very 
hard to get the outcome that you seek. 

Annie Gunner Logan: One can always hope. 

The Convener: Given what I heard at the 
Parliament event for businesses—Adam Ingram 
was at a different table from me—is it not the case 
that some local authorities in particular regard your 
sector as a soft option? In other words, they would 
not treat private contractors in the way in which 
they treat third sector organisations; for example, 
with the private sector, they would not get away 
with retendering more often and driving down 
prices more often. 

Annie Gunner Logan: In terms of competition, 
they probably would not. We compete with private 
sector organisations for the contracts, but we 
mainly compete with each other, which can be a 
very destructive business. There are ways in 
which post procurement for the third sector is 
treated differently. I am thinking in particular of 
local authorities that want any surplus on the 
contract given back, which I think some private 
sector organisations might have a conceptual 
difficulty with. That is expected of the third sector. I 
would not say that it is really part of the 
procurement process, although in some cases 
contract clauses stipulate it. I think that most 
private sector organisations would have a very 
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short answer for a local authority that wanted to do 
that, but we seem to give in. 

The Convener: Perhaps I can bring in here an 
issue to which Niall McShannon alluded, which is 
that we have heard that the third sector often has 
problems with Scotland Excel and the fact that 
contracts are bundled together on a national basis. 
When we had Scotland Excel at the committee, it 
refuted any suggestion that I made that it worked 
against localism. Can you comment on that? 

Niall McShannon: All that I can tell you about is 
my experience, which is that it is extremely difficult 
to introduce a new social care product to the 
market. We run a landscaping company that we 
use as a platform on which to deliver health and 
social care training and employability. It does not 
tick a mental health box, but it has mental health 
outcomes. It does not necessarily tick a day care 
box for adults with learning disability, but it is an 
alternative to day care services. 

The big issue for my organisation is that, by the 
time health and social care contracts come to the 
procurement end, the specifications are drawn up 
such that we would be excluded on two fronts. 
First, we probably would not have the capacity 
because we are a small, local organisation. Our 
capacity for health and social care is dependent 
on us growing a landscaping business, which 
makes life a bit tricky. Secondly, the specifications 
are too broad and there is no box for social 
enterprise-based health and social care outcomes.  

12:15 
Annie Gunner Logan: On Scotland Excel, 

specifically, there are not that many national 
contracts for social care. There is one on fostering 
and one on secure care, and there is one in 
development on residential care for children. The 
issue for many third sector organisations is not 
necessarily to do with Scotland Excel; it is about 
who is doing the buying, what they are buying and 
whether those two knowledge sets coincide. We 
see that within local authorities. Corporate 
procurement is in charge of letting contracts for 
social care, but the knowledge about social care 
among the people who are running the 
procurement is zero. At the same time, social work 
services departments let contracts for social care, 
but their knowledge of procurement is not great 
either. The key issue is how we marry up the skills 
and capabilities. 

For most third sector organisations, the key 
issue with the residential childcare contract is that 
it excludes 40 per cent of the market, which is the 
in-house delivery. It is an exercise that is 
supposed to be about driving up quality and 
addressing capacity issues, but it applies only to 
external providers, who are 60 per cent of the 

market. None of its provisions apply to the local 
authorities that deliver directly. As a 
commissioning exercise, it is missing almost half 
the services that require attention. That is where 
the issue comes up with Scotland Excel. 

Alex Johnstone: I want to move on to the 
thresholds for contracts. Do you support the 
introduction of the new regime for contracts that 
are below the EU threshold? What will be the 
implications for your sector? 

Duncan Skinner: I think that I have already 
given my answer. It is imperative that the quite 
significant gap from zero to £50,000 is somehow 
bridged for small businesses, or at least 
considered in the bill. Otherwise, it will be abused 
or forgotten about through the use of procurement 
cards and totally unregulated procurement, of 
which I get none. It is not working for me and I 
cannot say that the bill, as it stands, does anything 
to help that. The thresholds for larger procurement 
make perfect sense to larger companies, but they 
do not speak to SMEs and small providers.  

However, as I said earlier, a lot of the products 
that small providers can and do supply are 
included in the £5.75 billion—the 96 per cent of 
public procurement. It is just that it is all hidden 
and is rarely accessed by third sector companies. I 
cannot make that point more strongly. 

Annie Gunner Logan: This relates to what I 
was saying about the way in which the EU 
principles of non-discrimination and equal 
treatment of suppliers are interpreted by 
authorities to mean that they have to go through a 
cyclical process of retendering every two or three 
years. The bill applies those principles to any 
contract worth more than £50,000, so the pressure 
on local authorities to retender relatively small-
value contracts in social care will increase rather 
than decrease, which is what we want to happen. 
It is not inconceivable that a care package for one 
individual might exceed the £50,000 threshold. 
The EU threshold would not be exceeded because 
€750,000 is a lot of money, but exceeding £50,000 
in social care and support for people with complex 
needs is not unlikely. 

Unless we exclude social care contracts from 
the requirement to advertise and compete, we 
might end up having to retender individual support 
packages every two or three years, with all the 
impact on disruption, continuity and instability that 
I have mentioned. That is my worry about the 
threshold; otherwise, it is entirely reasonable.  

To marry that up to the self-directed support 
legislation makes it even more complicated. 
Authorities are trying to make sense of the EU 
principles and their duties under procurement 
legislation with their duties under self-directed 
support legislation. Many are doing that by letting 
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a framework contract from which individuals can 
then choose their provider. That is completely 
contrary to the spirit and probably the letter of the 
self-directed support legislation because a person 
is being told that they can choose any provider 
that they want, as long as it is from a list that local 
authorities have pre-specified through a 
framework contract. For all those reasons, I am 
pressing for the removal of care contracts from the 
requirement to compete. The threshold becomes 
significant if you look at it in that way. 

Alex Johnstone: The choice has been made 
about the level at which the thresholds will be set. 
Are the thresholds in the right or wrong place? Do 
you have alternative suggestions? 

Annie Gunner Logan: The threshold seems 
very low for social care contracts, unless we find a 
way of giving authorities more latitude around the 
principles. 

Pauline Graham: I probably agree. In some 
senses, with that £50,000 threshold, the market is 
opened up to competition and that must be a good 
thing. However, that must be caveated by Annie 
Gunner Logan’s point about care and how people 
will be made more risk averse, so they will just go 
through the process rather than be risk pragmatic 
in their procurement. The wording around the 
threshold matters, but generally I do not have an 
issue with the threshold. 

Niall McShannon: I wear two hats. As a 
construction manager, I think that the threshold is 
reasonable and should have a positive 
consequence; as a health and social care person, 
I agree that the threshold could cause problems by 
returning us to a cycle of overprocurement. 

Alex Johnstone: I am interested to hear that 
there is a range of views on the subject and that 
some of them are quite complicated. Prior to the 
bill’s publication, were you consulted by the 
Scottish Government on the general issues and 
those that relate specifically to the thresholds? Did 
you get the chance to have your say? 

Annie Gunner Logan: We have had very 
positive engagement with the Scottish 
Government’s procurement directorate on the 
matter. Pauline Graham and I sit on the public 
procurement advisory group, which is an excellent 
body that has given us a lot of say on behalf of our 
constituency of membership in the development of 
the proposals. 

What was consulted on in the pre-bill 
consultation is not what has ended up in section 8. 
A duty to be proportionate, transparent and so on 
was consulted on; the EU principles were not put 
into domestic legislation; and I do not think that a 
specific proposal on thresholds was consulted on. 
People’s views were sought on the latter, but a 
£50,000 threshold was not included and people 

were not asked what they thought about that level. 
It is not the threshold itself that worries me but the 
translation of the EU principles into domestic law, 
which is the driver for all the retendering that we 
have seen. That gave me the willies a bit when I 
saw it, as that was not part of the consultation. 

Alex Johnstone: That is remarkably similar to a 
view that we heard from the business 
organisations earlier. Does anyone have a similar 
or different view on the consultation process? 

Pauline Graham: It was very positive. I am on 
the public procurement advisory group, which 
continues to be engaged with the bill process, and 
I am on the supplier engagement working group, 
which brings together private, public and third 
sector colleagues. Annie Gunner Logan and I 
were also involved in the bill’s sounding board and 
a separate group that looked specifically at social 
and environmental measures. We have been 
heavily involved—I guess that that is why we have 
been invited here today—and we feel that we have 
a vested interest in getting the bill right. 

Duncan Skinner: I would not have expected 
such a small business as ours to be consulted, so 
I appreciate the invitation to give evidence today. 
As a third sector or social enterprise, we might 
have merited a note to make us aware of the 
provisions in section 10, which refer to social 
enterprise. However, the first thing that we got, 
last week, was an invitation to come here. I fully 
understand that we are a very small element and 
that the proper social sector organisations have 
been consulted on the bill. I am fine with that. 

Niall McShannon: We were consulted, but 
through Social Firms Scotland and Sense 
Scotland. 

Alex Johnstone: Thank you very much. I look 
forward to raising the issue with the minister at a 
later date. 

The Convener: We move to general duties and 
procurement strategies. 

Gordon MacDonald: Earlier we touched on the 
sustainable procurement duty, which states that a 
contracting authority must consider how it can 
improve the economic, social and environmental 
wellbeing of its area; how it can facilitate the 
involvement of third sector bodies and supported 
businesses in the process; and how it can promote 
innovation. Do you think that the bill will achieve 
those aims? If not, what barriers are preventing us 
from achieving those objectives? 

Pauline Graham: I might be in danger of 
repeating some things that I said earlier, but they 
are important in the context of your question. I 
very much welcome the sustainable procurement 
duty. I wanted to see sustainability at the heart of 
the bill, and I was a bit noisy when the bill changed 
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its name from “sustainable procurement” to 
“procurement reform”. Can the bill achieve its 
ambitions for sustainability? Yes, if it is policy 
driven. Individual authorities that come under the 
regulations will need to think about their 
procurement policy outcomes and how they buy or 
commission anything. For me, it is about policy 
adoption and people starting to think about what 
their organisation is there for, whether they are a 
local authority that serves citizens and a 
geographic area or an NHS board that is focused 
on health improvement and treatment. 

The process must be policy driven, and I would 
like the guidance around how that duty translates 
into strategies and reporting against those 
strategies to consider the clear links with the 
buying authority’s policy objectives and the 
national performance framework so that we can 
see the duty being translated into national 
outcomes and local outcomes through single 
outcome agreements. I would also like 
sustainability issues to be addressed at an 
organisational level through the procurement 
capability assessments. Making those links 
between national, local and organisational 
outcomes will go some way to ensuring that the 
duty is as effective as we want it to be. 

Annie Gunner Logan: Section 9 is very good, 
and I think that it is very important. Public bodies 
are already under a duty of best value, and section 
9 is helpful in starting to articulate what that might 
look like in relation to the letting of public 
contracts. As I said, I would add to that a 
requirement that contracting authorities ought to 
consider how the wellbeing of the individual 
recipient of the service in question, rather than just 
the general area, will be improved. I would want it 
to be a bit more specific to the individuals who are 
at the heart of the service. 

12:30 
With regard to whether the duty will be effective, 

that will depend—as always with such things—on 
how it is monitored and who will hold anyone to 
account for any of it. The idea of having an annual 
procurement report is important, and that also 
relates to what the bill says about remedies. I do 
not know whether we will come to that later, but 
there is a thread between all those provisions. 

Duncan Skinner: The sustainable procurement 
duty is commendable, but there are further 
elements that need to be addressed, although 
they are probably not for this bill. One example is 
a follow-up audit of the supply chain. Everyone 
breathes a huge sigh of relief when the tender 
process for big procurements is finished and the 
contract is awarded, but I have not seen much 
follow-up to that—in any industry—in the form of 
an audit of the supply chain from an ethical and 

source-of-supply perspective. That is an element 
that should be expected, given the amount of 
spend and the scale of contracts. The integrity of 
those contracts should be questioned and audited 
from time to time, and we have the resources to 
do that. 

The question of value is very difficult in any 
procurement situation. In general, the fallback is a 
decision based on price, and we find that to be the 
case everywhere in our organisation. We need to 
be more innovative and advanced in our thinking 
about what value is. A mattress that lasts five 
years longer, for example, has a different value 
from that of a cheap import, but we do not look at 
that—we just look at the bottom line of price, 
which is the wrong way to go about it. 

Gordon MacDonald: How would you address 
in practice the balance between cost and quality? 

Duncan Skinner: The technical specification in 
the tender should be there not just for bidding 
against—it needs to be verified. Again, longer-
term supplier-contractor or supplier-procurer 
relationships with intermittent checks of 
certification, documentation, quality of process and 
the treatment of employees are very important, 
and I would like to see much more of that in public 
procurement, just as there is in oil and gas and 
other private procurement. 

The Convener: Perhaps the question of 
whether a product lasts longer than others—I can 
attest that Mr Skinner’s product does—falls under 
the section on procurement of recycled and 
recyclable products. 

Duncan Skinner: It probably does, but I will 
give you an example. We tendered for a massive 
contract to supply Unite with mattresses for 
student accommodation earlier this year, which 
came down to a request from Unite for us to 
supply a mattress for a student at £36. The 
material cost of our product is more than £36, and 
I am not very happy that my son, who is a fourth-
year student, is being subjected to that level of 
price competition, which could damage his health 
in the long term. 

That is the way that our bright young students 
are being treated, as an outcome of what is really 
happening in quasi-public procurement. When I 
spoke to the principals of the universities 
concerned, they were horrified. Things are hidden 
and out of control and something needs to be 
done about what is a very worrying situation. That 
is just a small example, but it shows that things 
are not being properly policed and that quality 
does not come into the decision-making process 
nearly as much as it could and should do. 

Jim Eadie: Who was to blame in that instance? 
Was it the procurement office of the universities 
concerned or someone else? 
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Duncan Skinner: It was the Unite national 
agreement. Unite supplies many universities, and 
we were bidding for a national contract. The 
procurer for Unite came back and pushed us on 
price and, as a result, we lost the contract. I do not 
know who won it, but I shudder to think of the 
quality involved if that is the price that the contract 
is being delivered at. 

Jim Eadie: Thank you. 

Gordon MacDonald: Do you see any conflict 
between achieving the sustainable procurement 
duty and the general duty to treat suppliers without 
any discrimination and to act in a transparent and 
proportionate manner? 

Niall McShannon: As Duncan Skinner has 
said, it all comes down to the specification for the 
product. If the specification clearly sets out 
community benefit clauses promoting, say, 
innovation, flexibility and the ability to use a 
smaller organisation, I cannot see that there will 
be a conflict. Conflicts might arise if such clauses 
are not specified and the contract manager has to 
fulfil some preliminary obligation and simply goes 
out and finds someone without giving the matter 
any real consideration. 

Annie Gunner Logan: I can see why this might 
be a worry. After all, section 9(1)(a)(ii)—here we 
go; it is anorak time again—promotes SMEs and 
the third sector, whereas under the general duty 
everyone is supposed to be treated equally. 
However, that provision has come about because 
of the perception that the current arrangements 
discriminate against SMEs and the third sector. All 
it means is that part of the duty should include 
some consideration of how those organisations 
can get into the game; I do not think that it means 
that, having entered the game, those 
organisations will have some automatic advantage 
over anyone else. In that respect, I am not too 
worried. 

Coming back to my colleagues’ comments, I 
think that we want contracting authorities to be 
more discriminating with regard to quality products 
and services and those of poorer quality. 
Unfortunately, our experience is that the tendering 
process as it stands is not really capable of such 
discrimination. 

Pauline Graham: That is why the duty is 
important and why the references to its component 
parts are welcome. However, something that 
saddens me is that an earlier version of the bill 
said that anyone carrying out procurement would 
have to demonstrate that, in doing so, they would 
improve the economic, social and environmental 
wellbeing of the relevant area; we have lost the 
word “demonstrate” for the rather weaker term 
“consider”. I am not sure that I will win this 
argument at this stage, but I would certainly like 

the term to be amended to “seriously consider”. If 
that does not happen, procurers will simply 
consider the issue and then not do it. 

Jim Eadie: What do you consider to be the 
benefits of placing contracts on the public 
contracts Scotland website, assuming, of course, 
that you consider that it provides any benefits? 

Annie Gunner Logan: My response to the 
creation of public contracts Scotland is, “Hooray.” 
As far as suppliers and providers are concerned, 
having the one portal is terrific. It is just a shame 
that we have had to put it in a bill to make it 
happen. 

Jim Eadie: That is helpful. We have touched on 
community benefit clauses. Does anyone have 
anything to add to what they have said already? 
Do not feel that you have to. 

Pauline Graham: The community benefit 
clauses references in the bill are fine for major 
contracts, as are the other references to as and 
when the Government might decide that certain 
contracts should have a community benefit 
element. However, I would also like to mention 
again permission and the need for encouragement 
to embed community benefits at the front end. The 
thinking should be done first and, if community 
benefits are not being included, we should say 
why. Reference should also be made to service 
contracts. There is a big general emphasis on 
community benefits in construction employment 
and apprenticeships. I would like to see more 
encouragement for that in service contracts. 

Jim Eadie: Are you happy with the level at 
which they apply? 

Pauline Graham: Yes. 

Mark Griffin: What do the witnesses feel about 
the Government’s proposals to address workforce 
issues, particularly the inappropriate use of zero-
hours contracts and blacklisting? 

Pauline Graham: We are very supportive. 

Annie Gunner Logan: Hooray again, but I want 
to add something to that. I am looking at section 
24 of the bill. It is interesting that the provision has 
been conceived of as a way of dealing with poor 
providers. I think that it is a way of dealing with 
poor contracting authorities.  

Our complaint is that a lot of procurement has 
driven down wages and terms and conditions in 
the third sector to unsustainable levels. The bill, 
although the word sustainable is not in its title, 
does deal with the issue. Providers are bidding at 
levels that would not sustain the living wage or, in 
some cases, the minimum wage because of the 
way in which the tendering process is constructed 
and because the idea of a short-term efficiency 
saving is very attractive to a local authority—the 
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risk is always that an authority will go for such a 
saving. The bill is a way of ensuring that 
contracting authorities have specific regard to the 
terms of engagement of the workforce, including 
things like the living wage. That is a good thing. 
The difficulty is that those authorities will then 
have to find the money to pay for that. As I said 
earlier, some of our members are looking at 
tenders and finding that they cannot compete on 
the price cap that has been put on the tender 
because they would not be able to pay a living 
wage to their staff. 

I see the proposals as important for regulating 
the behaviour of not the providers, but the 
contracting authorities. 

Duncan Skinner: I would not be allergic to 
blacklisting suppliers if they were found wanting in 
many respects, but not employees. 

Mark Griffin: The Government has said that it 
will encourage employers to pay the living wage, 
but it has also said that it cannot enforce it through 
the bill because of European Union rules. What 
would your opinion be of including a section in the 
bill that required a contracting authority to enter 
into negotiations with a successful bidder on how 
much extra it would cost to pay its employees a 
living wage? That would mean that it would be 
more of a policy matter for the contracting 
authority as to whether it was willing to pay the 
additional cost. Could that be a way of delivering 
the living wage? It would be a way of getting 
around the legal requirement while still having a 
section in the bill that deals with the living wage. 

Duncan Skinner: Would the negotiations be 
carried out after award of the tender? 

Mark Griffin: Yes, post-award. 

Duncan Skinner: Not a chance. No, that would 
just introduce an element of lowballing the bid and 
negotiating it up later. I would not like to see 
procurement going that way. A level playing field 
for the living wage is where I would want to be. 

Mark Griffin: I totally agree and that is where I 
want to be, but the Government is saying that it 
cannot include a particular section, so I envisage a 
contract being won on a particular price and the 
successful bidder then being able to tell the 
contracting authority how much more it would cost 
to pay its employees a living wage on that 
contract. It would then be up to the public authority 
to decide whether to take that step up or continue 
with the contract as it was originally won. 

12:45 
Annie Gunner Logan: There are two points 

about that. One is that, in the competition, that 
approach would disadvantage employers who 
already pay the living wage by favouring the lower 

price employer. Secondly, the body might find 
itself in really hot water with the procurement and 
contract regulations on post-award negotiation. 
That is not to say that that does not happen. 
Sometimes, our members win a contract on their 
quality submission and afterwards are asked to 
drop the price, which is the process completely in 
reverse. To me, that process is highly suspect in 
either direction. 

Duncan Skinner: Yes, but that drop in price 
generally comes out of margin and profit rather 
than the employees’ back pocket. In the world that 
I come from, the way that it works is that 
customers dictate the wage agreements that they 
want in their tenders, so there is no competition on 
wage costs. The competition is on efficiency, 
productivity and various other costs, but wage 
costs are a level playing field. Anything that can be 
done to encourage that should be done. 

Pauline Graham: It is true that the issue is 
complex. It is an ethical issue rather than one that 
can be solved with a procurement fix. I think that 
we all support the living wage across the board. 
There are complexities in Mark Griffin’s suggestion 
that people would win on price and then be given 
additional moneys to do something else. That 
would be difficult for a large provider that has 
contracts with several authorities—or no contract, 
perhaps because it delivers things but not through 
a formal contract agreement. If there are different 
wage structures across an organisation just 
because one authority says that the living wage 
must be paid, that would cause all sorts of 
problems. It is a complex issue, and it is an ethical 
one rather than a procurement one. 

Duncan Skinner: That raises the question that I 
mentioned earlier about a supply chain audit. I 
doubt whether there is ever any follow-up to an 
audit on supplier wage costs. 

Annie Gunner Logan: I will give a quick 
example of some of the conundrums that 
providers face in relation to the question. A local 
authority let a home care contract that said that 
the authority wanted to encourage its providers to 
pay the living wage. However, when the contract 
value was divided by the number of home care 
hours, it was discovered that it was impossible to 
pay the living wage within the envelope that was in 
scope. 

I just do not get the idea that we will somehow 
encourage people to pay the living wage. The 
whole point of introducing a measure through 
procurement is to level the playing field for 
everybody so that there is no longer a competitive 
advantage from not paying the living wage, as 
exists at the moment. I am not entirely sure that I 
buy the idea that it is not possible to do that 
because of the EU. Certainly, a requirement to pay 
the living wage cannot be put in the award criteria, 
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but if section 24 was used to guide contracting 
authorities on their selection criteria, we might be 
able to do something about it. However, as I said, 
the legal niceties are almost a sideshow, because 
the big issue is finding the money to do it. 

Niall McShannon: On a pre-qualification 
questionnaire that we recently completed for a 
tender, there were questions about whether we 
pay the living wage and use zero-hours contracts. 
Those were in the quality part of the PQQ. I was 
delighted to see them and I thought that the 
approach might help us against a number of the 
competitors to whom we regularly lose tenders. It 
will be interesting to see how that pans out. I do 
not know whether that is legal or illegal, so I will 
not name the specific body that did it, but it can be 
done. 

Annie Gunner Logan: There are some 
circumstances in which zero-hours contracts are 
perfectly all right. Many care providers run zero-
hours contracts for relief and sessional staff, which 
is entirely for the convenience of those staff. In 
self-directed support, for example, you cannot 
realistically have a situation in which people are 
saying, “No, I don’t want to go to bed at six. I want 
to go to bed at two,” or “I don’t want someone on a 
Thursday, but I would like someone at the 
weekend,” unless you are able to find a way to 
flexibly match the workforce and the service. 
Chucking out all zero-hours contracts in our field 
would be pretty disastrous. 

What is a framework agreement contract if not a 
zero-hours contract? Some of the poorer 
behaviour around zero-hours contracts on the part 
of providers is being driven by the market 
environment, which is going much more towards 
framework agreements. All that a framework 
agreement is is one almighty zero-hours contract. 
If you really want to stamp out inappropriate 
practice among suppliers, you need to deal with 
the commissioning and procurement behaviour of 
the contractors. 

Mark Griffin: How do you feel about the 
proposal to increase transparency by offering 
debrief information for those who have not won 
contracts? What depth of information should be 
provided to unsuccessful bidders? 

Duncan Skinner: We got that all the time in my 
previous industry, but we did not get much value 
from it. The value is really in the customer 
conversation up front when it comes to assessing 
and responding to needs. I do not set much store 
by the debrief, because unless it is very deep and 
meaningful it will not change behaviours. People 
will just move on to the next bid. I would not waste 
too much time with it. That is my experience 

Annie Gunner Logan: We are quite supportive 
of it, not least because providers are increasingly 

resorting to issuing freedom of information 
requests to contracting authorities to release the 
details of the winning bid, so that they can see 
exactly how that bid compares with their own. I 
certainly do not think that that is the way we want 
to go, so I support a much more detailed 
debriefing. 

I was talking to the Local Government and 
Regeneration Committee about that, saying that a 
debrief can expose some of the absurdities in the 
tendering process. For example, we had a 
member who was debriefed on their bid and told, 
“If you had put that information under question 4, 
we would have been able to allocate a score to it 
in our evaluation process, but because you put it 
under question 2 we could not do that, and that is 
why you lost the contract.” It is that kind of thing 
that debriefs can help to expose. 

Duncan Skinner: I agree, but it is not that 
helpful, and it is very expensive to deliver that 
backward-looking analysis. If there is something 
that you can learn that will help your company in 
future, such as discovering a fundamental gap in 
your understanding of the tender or in your 
provision of service, it can be useful, but in my 
experience in the private sector, a lot of it is lip 
service. 

Pauline Graham: I think that it is important and 
that the bill covers it well. It is incumbent upon the 
unsuccessful tenderer, in the main, to ask for a 
debrief and to ask the right questions when they 
are in that debrief. It is important that it should be 
in the bill, and I think that what it says about the 
debrief is absolutely fine. 

Adam Ingram: Is the remedies regime for sub-
EU threshold procurement necessary, and are the 
provisions appropriate? 

Annie Gunner Logan: It is all based on court 
action, and most third sector organisations would 
have to be pushed pretty hard to take court action. 
The speaker from the CBI on your previous panel 
of witnesses talked about the bill moving 
responsibility for the monitoring of compliance to 
the provider rather than the sponsoring 
department of Government. I am not quite sure 
that I agreed with his remedy, which was to cut the 
local government settlement in revenge—that was 
an interesting idea. 

The McClelland report recommended some kind 
of appeal or arbitration process that is short of 
court action but a bit more powerful than simply 
lodging a complaint, but that has never been 
implemented. We have gone some way towards 
that with the single point of inquiry, which is a 
helpful service but, for my money, it needs more 
teeth. We said that in our response to the 
consultation on the bill. An independent arbiter is 
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needed; someone who is not a sheriff and not as 
expensive to access as a sheriff. 

Adam Ingram: Some have called for an 
ombudsman-type person to exist between the 
single point of inquiry and the court. 

Annie Gunner Logan: We would support that, 
but that is not in the bill. 

Adam Ingram: Does anyone agree with that? 

Pauline Graham: Probably, yes. I am a 
member of the single point of inquiry group. The 
single point of inquiry has been a useful service, 
although it has probably been underresourced at 
times, so people have perhaps had to wait a bit 
longer for a response to their inquiries. I do not 
know why that has been the case. 

The service has in the main been helpful for 
suppliers. Along with the Scottish Chambers of 
Commerce and the FSB, our job was to look at the 
trends in inquiries. The inquiries were generally 
complaints; nobody came to the single point of 
inquiry to say that they had had a really good 
procurement experience. I would like the single 
point of inquiry to be strengthened or I would 
support the introduction of an ombudsman. 

Duncan Skinner: More transparency in the 
tendering process and more professionalism 
should do away with the need for follow-up. 
Everyone hates losing and is bound to want 
somebody or some issue to blame. I would prefer 
resources to be used for continuous audit and 
follow-up, to ensure that the integrity of the 
supplier delivery matches what was tendered, 
instead of wasting too much time on something 
that probably will not change the original 
decision—although some fairly major rolling stock 
procurements have been changed in the past. 

Adam Ingram: You have been pretty clear 
about what you would like to be in the bill that is 
not in it, such as an exemption. Do you have any 
other enhancements or asks for the bill? 

Annie Gunner Logan: Some good stuff in the 
2010 guidance on the procurement of care and 
support services could usefully be emphasised by 
being brought into the scope of statutory guidance 
under the bill. At the moment, that is free-floating 
guidance that is not under any legislation, which 
might mean that it is not as effective as it could be. 
That guidance needs to be updated, but what I 
suggest would be a useful process. 

I would pick out bits of the guidance if it could 
not be brought under the bill. I am always 
interested in introducing further duties. One would 
be for a contracting authority to assess the risks 
and benefits of any procurement exercise before 
embarking on it. I suggest that in relation to care 
and support services because authorities already 
have latitude on whether to retender an existing 

support arrangement. They can assess the risks 
and benefits of doing that for the individual, their 
family, the workforce and so on, but that does not 
happen frequently. 

Another element is who should be involved in 
developing the specifications of the service that 
will be the subject of a contract. It is axiomatic that 
the individual, their family and the community need 
to be involved in developing the specifications, but 
they are still not involved at the moment. 

I would go further and argue that providers 
ought to have some kind of in, not in respect of 
decision making but by having some scope to offer 
their expertise with regard to what the service 
should look like. Otherwise, we just keep 
retendering with the same specifications, and the 
scope for innovation that colleagues have 
mentioned just is not there. 

13:00 
My last suggestion is lifted directly from the 

2010 guidance, which states that contracting 
authorities must ensure that the price that is 
tendered is adequate for providing the quality of 
the service that is required. That does not happen 
at all. A lot of home care contracts now have a 
price cap, and we are looking at them and saying, 
“Really? £10.50 or £11 an hour? Do you really 
want a quality home care service for that?” 

We have challenged a couple of authorities and 
said, “Help us to break that down—it needs to pay 
for the staff, compliance requirements, 
management, overheads and supervision.” The 
response has been, “Well, it’s the provider’s 
business to work all that out”, which I think is 
shorthand for, “We don’t know, but we like the 
price.” 

I would like a much stronger link between price 
and quality as a responsibility of not just the 
provider but the contracting authority, particularly 
in care and support. 

Adam Ingram: Okay. That sounds fairly 
comprehensive. 

Annie Gunner Logan: My list? 

Adam Ingram: Yes. Are there are any other 
suggestions? 

Pauline Graham: I am not sure that training has 
been mentioned in any of the committee’s 
evidence sessions today. 

The Convener: Training on both sides has 
been an overarching theme throughout our 
evidence sessions, so we will certainly be making 
a big thing of it. 

Pauline Graham: Thank you. 
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The Convener: Does anyone else want to 
come in? 

Duncan Skinner: I have a small point on the 
definition of supported businesses and the ability 
to ring fence a contract to be tendered for by only 
such businesses. I am not sure whether it would 
be the case, but there might be instances in which 
only one supported business is capable of 
supplying the service. My concern is that a 
procuring authority might say, “We can’t use that 
provision because we can’t establish a competitive 
environment in that sector, so we’ll just not 
bother.” 

The Convener: We will definitely ask the 
cabinet secretary about that when she comes in. 

Duncan Skinner: Thank you. 

The Convener: That was a really interesting, 
informative and helpful session, and I thank you all 
for coming. That ends our business today. The 
next meeting will be on 4 December, when we will 
take evidence from two panels on the bill and hear 
from the Scottish Housing Regulator. 

Meeting closed at 13:02. 
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EQUALITY AND HUMAN RIGHTS COMMISSION 

WRITTEN SUBMISSION 

 

Introduction 

The Equality & Human Rights Commission (the Commission) welcomes the 
opportunity to comment on the Procurement Reform (Scotland) Bill.  

The Commission promotes and protects equality across Scotland, England 
and Wales, working to eliminate discrimination, promote equality and make 
sure that everyone has a fair chance to participate in society. In Scotland, we 
share our role as a National Human Rights Institution1 with our colleagues in 
the Scottish Human Rights Commission (SHRC). 

Our submission is informed by our role as the Regulator for the Equality Act 
2010. We are of the view that the General Equality Duty is directly relevant to 
this Bill and in particular wish to draw the Committee’s attention to the 
Scottish Specific Duties2 which contain a requirement for each of the 251 
bodies listed for the purposes of those duties in Scotland to ‘consider award 
criteria and conditions in relation to public procurement’.  Our submission 
focuses on issues relevant to our remit, which are set out in Part 2 and Part 3 
of the Bill.  

Part 2 Sustainable procurement duty 

The Commission welcomes the introduction of the sustainable procurement 
duty at section 9 of the Bill which provides that; before carrying out a 
“regulated procurement” a contracting authority must consider how, in the 
procurement process, it can improve the economic, social, and environmental 

medium enterprises, third sector bodies and supported businesses in the 
process and promote innovation. 

The Commission agrees that given the scale of public procurement and the 
potential benefit for businesses, communities and individuals, ensuring that 
‘sustainability’ is built into procurement processes is crucial.  We note that 
such an approach supports the Christie Commission’s recommendation 
regarding procurement. 

In the Commission’s experience, public sector procurement teams are 
cautious in their approach to introducing contractual clauses or social targets 
for equality in public sector contacts for fear of breaching European law. Our 
own research on this matter3 found no examples in Scotland of such clauses 
being utilised. This is despite the clear intent of the Public Sector Directive  
(2004/18/EC) which  permits the “use (of) criteria aiming to meet social 

                                      
1 http://www.ohchr.org/en/countries/nhri/pages/nhrimain.aspx 
2 The Equality Act (Specific Duties) (Scotland) Regulations 2012 
http://www.legislation.gov.uk/sdsi/2012/9780111016718/contents 
3 “Equality Conditions in Contracting across Europe” (EHRC 13) 
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requirements, in response in particular to the needs - defined in the 
specifications of the contract - of particularly disadvantaged groups of people 
to which those receiving/using the works, supplies or services which are the 
object of the contract belong” 

We note that the proposed community benefit duty and the related clauses 
will support and mirror the requirement under the Equality Act 2010 (Specific 
Duties) (Scotland) Regulations 2012: to consider the need to set award 
criteria or conditions in contracts which eliminate discrimination, advance 
equality of opportunity and foster good community relations (The General 
Equality Duty). 

Part 3 Community benefit requirements  

Section 19 introduces a requirement for a contracting authority to consider 
whether to impose a community benefit requirement as part of contracts worth 
over £4 million. The Commission  views community benefit requirements as 
having an important role to play in achieving sustainable outcomes for 
equality groups. Section 19 of the Bill will help to refine this approach in 
procurement practice and we are of the view that there will be very few 
circumstances in practice where community benefits are not relevant to large 
contracts, or indeed relevant to equality issues.  

Finally, we recommend that the guidance which will follow this Bill should 
include reference to the Equality Act 2010 (Specific Duties) (Scotland) 
Regulations 2012 and the specific duty that requires listed public bodies to 
consider award criteria and conditions in relation to public procurement, 
explaining what it means in practice and directs the reader to the EHRC 
guidance.   

Equality and Human Rights Commission 
22 November 2013 
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SCOTTISH FAIR TRADE FORUM 

WRITTEN SUBMISSION 

 
About us 
 
The Scottish Fair Trade Forum was established in January 2007 by a group of 
Fair Trade campaigners, Scotland-based non-governmental organisations, 
and the Scottish Government to promote the cause of Fair Trade in Scotland. 
When the Forum was established, we were tasked with leading Scotland’s 

effort to become one of the world’s first Fair Trade Nations.  After nearly six 
years of hard work this was finally achieved in February 2013. Today, the 
Scottish Fair Trade Forum works to consolidate Fair Trade Nation status by 
embedding Fair Trade principles in all parts of Scottish public life. 
 
Our commitment to Fair Trade is drawn from Scotland's resolve to challenge 
global poverty, and its recognition of the need for fairness in international 
trading to preserve the dignity and rights of producers overseas. 
 
Overview 
 
The Forum recognises that public procurement reform is an extended process 
and that its successful completion relies on both legislative and non-legislative 
measures: firstly in the form of enabling legislation, and secondly in the form 
of gradual changes to procurement culture and practice. It is with this 
framework that we approach the Bill – on the understanding that it forms one 
step in a longer process of achieving effective and sustainable procurement 
for Scotland and, in order to be fully realised, must be supported by a wider 
set of non-legislative measures going forward.   
 
Our response thus comprises three parts. Firstly, we outline our key objective 
for the Bill – what it is, where it fits with the Bill’s stated purpose, and why it is 
important. Secondly, we comment on the extent to which the Bill currently 
satisfies these objectives, considering individual aspects of the Bill in turn. 
Finally, we outline our expectations for how the Bill will be made effective 
through non-legislative supporting measures.  
 
Overall, the Forum is optimistic that the Bill can carry forward the Scottish 
Government’s commitment to sustainable procurement and build on the 

achievements of Fair Trade Nation status for Scotland.   
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Key objective  
 
Our key objective for the Bill is as follows: 
 
The Bill should result in the increased uptake of fairly traded goods in public 
sector procurement, thereby consolidating Scotland’s status as a Fair Trade 
Nation.  
 
This goal is closely related to the Bill’s own stated objective of “embedding 

sustainable procurement at the heart of the [public procurement] reform 
agenda”1 – which in turn follows on from the Scottish Government’s 

Sustainable Procurement Action Plan 2009 (SPAP). Together with Fair Trade 
Nation status for Scotland, the SPAP establishes the Scottish Government’s 

commitment to Fair Trade in public procurement. Thus, the Forum’s goals for 
the Bill are closely aligned with its own stated objectives, as well as with a 
number of established Scottish Government policy commitments.  
 
The importance of Fair Trade public procurement should not be 
underestimated. Accounting for a significant portion of Scottish GDP, public 
funds used correctly have the potential to make a transformative impact on 
the social and environmental wellbeing of many communities. In a world of 
increasingly globalised production and exchange, this means communities 
overseas as well as here at home. We encourage parliamentarians to act 
boldly and make the most of this opportunity to consolidate Scotland’s Fair 
Trade Nation status.  
 
This involves two steps – firstly passing a Bill that effectively enables 
increased uptake of Fair Trade goods in public procurement, and secondly 
following this up with a package of non-legislative supporting measures. 
 
Comments on the bill 
 
As indicated, the Forum views the Bill as the first step in a two-part process, 
playing a crucial role in laying down enabling law, but in need of subsequent 
supporting measures in order to be successful. We are particularly interested 
in commenting on three areas of the Bill: general intent, the sustainable 
procurement duty, and monitoring, reporting, and evaluation measures.   
 
General intent 
 
The Forum believes that the Bill must contain a statement of intent 
recognising the importance of Fair Trade in public procurement, if it is to have 

                                                           
1
 Procurement Reform (Scotland) Bill, Policy Memorandum, p.8 
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a real impact in this area. Ideally, this would make specific reference to 
Scotland’s status as a Fair Trade Nation. We make this proposal based on 
discussions with a range of public sector procurement professionals, who 
report that the greatest barriers to making ethical or ‘best value’ procurement 

decisions are confidence and lack of clear political direction.  
 
Public bodies which already successfully embrace ‘best value’ procurement, 

including Fair Trade, have generally made a clear commitment to such 
practices in their overarching procurement strategy or ethical code. Under 
these conditions, procurement officers feel confident in taking decisions which 
include non-price factors; in organisations without such overarching 
commitments, however, this proves much more difficult.  
 
The Procurement Reform Bill offers the chance for the Scottish Government 
to lead on this question by enshrining a top-down commitment to Fair Trade in 
public procurement at the highest level. The Forum feels confident that with 
political direction of this sort, public sector organisations would adopt similar 
commitments in their own organisational guidelines which, in turn, would 
influence the practice of procurement officers.  
 
One way of achieving this within the existing parameters of the Bill may be to 
require Fair Trade – as a component of sustainable procurement – to be 
included as part of a contracting authority’s procurement strategy. This would 
involve making a change to Section 11 of the Bill to include Fair Trade as one 
of the factors which must be covered by this.   
 
Sustainable procurement duty 
 
Section 9 of the Bill imposes a general duty on contracting authorities to 
consider how they can use the procurement process to “improve the 

economic, social, and environmental wellbeing of the authority’s area”. Under 

s. 36(2) of the Bill, an authority’s area is defined as “the area by reference to 

which the contracting authority primarily exercises its functions, disregarding 
any areas outside Scotland”.  

While the Forum commends the inclusion of an overarching duty to consider 
sustainable procurement, we are concerned that the above wording may limit 
the scope for Fair Trade to be included in the duty.  

Needless to say, including Fair Trade in public procurement requires 
contracting authorities to consider the economic, social and environmental 
wellbeing of certain communities outside of Scotland. As made clear above, 
however, the current Bill requires contractors to consider these factors only 
insofar as they relate to their own immediate surroundings, “disregarding any 

250



4 
 

areas outside of Scotland”. Thus, it may prohibit the consideration of Fair 
Trade.  

The Forum therefore urges Parliament to amend the Bill to allow Fair Trade to 
be included as part of the sustainable procurement duty. 

One way of doing this would be to define an authority’s area on thematic 
grounds, according to the type of goods being procured. The duty would still 
be subject to the requirement of proportionality contained in section 9(2) of the 
Bill, preventing the activity becoming either too onerous or the benefits sought 
too remote. Rather, in areas where the consideration of wellbeing outside of 
Scotland can be easily considered – such as with the procurement of food, 
drink, or other primary agricultural goods – contracting authorities should be 
obliged to consider factors such as Fair Trade. 
 
Monitoring, reporting, and evaluation 
 
It is widely acknowledged that insufficient information about what the public 
sector buys – specifically, where and what kind of Fair Trade goods are being 
procured – is partly responsible for the low uptake of Fair Trade in public 
procurement to date. 
 
The Forum believes that Section 14 of the Bill, which requires contracting 
authorities to submit an annual report on their procurement activities, could be 
used to improve the quality of this information. This could be done by using 
these annual procurement reports to construct a national audit of social and 
ethical procurement, which in the long-run could be used to increase the 
uptake of Fair Trade goods in the public sector and make social and ethical 
procurement more efficient. 
 
Implementing the bill: the need for follow-up guidance  
 
As made clear throughout our submission, the Forum believes that the 
Procurement Reform Bill represents a set of enabling measures which must 
be followed by a package of non-legislative guidance in order to be effective. 
This is particularly true when it comes to increasing the uptake of Fair Trade 
in public procurement.  
 
Again, from our discussions with a range of public sector procurement 
professionals, it is clear that a lack of confidence when approaching non-price 
issues, such as Fair Trade, underpins the slow uptake of this practice to date. 
This extends to a number of practical questions including how to carry out this 
process legally, what such a contract or set of award criteria should look like 
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and, where Fair Trade is concerned, navigating complex issues such as 
competing accreditation schemes.  
 
The Forum recognises that these issues cannot be addressed through 
legislation, but must be dealt with instead through a clear package of non-
legislative guidance. In our view, this should effectively amount to a ‘how-to’ 

guide for sustainable and Fair Trade procurement, and include support tools 
such as model contracts, and examples of legal award criteria and technical 
specifications.  
 
The Forum is prepared to continue to work closely with the Scottish 
Government to develop this, but emphasises the need for this to be 
government-issued guidance, as opposed to materials from a third sector 
organisation.  
 
Conclusion 
 
The Forum’s ultimate goal for the Bill is for it to bring about the increased 
uptake of Fair Trade in public procurement, thereby consolidating Scotland’s 

status as a Fair Trade Nation. We have suggested a two-pronged approach to 
achieving this – firstly by making the above noted changes to the 
Procurement Reform Bill, and secondly by following the Bill with a package of 
non-legislative guidance measures. We look forward to working with the 
Parliament and Government as the Bill progresses, and remain optimistic that 
it promises a bright future for Fair Trade procurement in Scotland.  
 
Scottish Fair Trade Forum 
26 November 2013 
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SCOTTISH COUNCIL FOR VOLUNTARY ORGANISATIONS 
 

WRITTEN SUBMISSION 
 

Key points 
 This Bill has a fundamental flaw, as it fails to address how procurement can be 
used to benefit people and comunities across Scotland.  SCVO believes that public 
authorities should use their buying power to first of all promote positive social outcomes 
(such as reducing inequalities through the promotion of strong local economies and 
local job creation) which in turn will lead to sustainable economic growth for Scotland.  
This purpose should be in the Bill. 
 
 SCVO is concerned that there is no differentiation between the purchasing of 
“things” and the purchasing of services. SCVO strongly believes that the Bill 
should be amended to differentiate from the purchasing of things such as tables, 
chairs and paper and the purchasing of services. 
 
 SCVO strongly believes the reform of public procurement can further advance 
public service reform, specifically the four pillars from the Christie Commission and 
believes that the Bill falls someway short of this in its current state. The user must be 
at the heart of public services, and this Bill should incorporate that aim. 
 
 SCVO welcomes the inclusion of national thresholds for procurement in 
Scotland. However it is unclear what differentiation these thresholds create with no 
reference to direct procurement or limited procurement exercises for contracts under 
the national value. 
 
 There is much consensus in Scotland that Best Value, despite its current 
definition, does not work in practice as best it could. It is believed that European 
Union legislation will introduce Social Impact as a measure for awarding 
contracts in the future and SCVO believes this could be presented more strongly in the 
Bill through section 9 and the Sustainable Procurement Duty.   
 
 SCVO supports the Civil Society asks submitted to the committee and encourages 
the committee to consider all 10 asks during their scrutiny of the Bill. 
 
National Thresholds –  
SCVO welcomes the Bill introduction of a national threshold. However the Bill is not 
clear on how the threshold of £50,000 will lead to a differentiation between contracts 
above it or below it.  
 
Many countries across Europe have national thresholds that are used to guide 
procurement exercises by public bodies that do not exceed EU levels.  
 
The benefit to this is that we can begin to eradicate wasteful procurement exercises 
that cost the public purse when they can simply be awarded or commissioned without a 
full procurement process being run.  
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These thresholds are traditionally set at a level that captures types of contracts and/or 
large enough contracts that should be procured for transparency and fairness but low 
enough to award the public body discretion in the awarding of contracts when running a 
full procurement exercise would be disproportionate to the amount awarded.  
 
Many examples include processes that under a given threshold public bodies would be 
allowed to gather quotes from 3-5 organisations and award accordingly, often in a tight 
time-frame of 5-15 days, rather than undertaking an exercise and advertising in 
common with large contracts. 
 
SCVO believes that by creating national thresholds in Scotland we can support 
public bodies better by giving them a clear process to follow given the level of 
the contract and empower our public bodies to operate in an efficient manner, 
rather than resorting to a full process where one is not necessary, and ultimately 
saving the public purse from wasteful exercises.  
 
Two examples of this are – 
 
France –  
 

 In France the national threshold is set at 90,000E.  
 

 Any procurement exercise where the value of the contract is between the EU 
thresholds and the national threshold of 90,000E national procurement 
legislation requires specific actions to take place.  

 
 Where a contract is valued at 89,999E or lower the procurement officer has 

the discretion to decide how to award the contract. 
 
Greece –  
 

 If a contract is valued less than 20,000E per annum it can be directly awarded 
 

 If a contract is 20,000 – 60,000E an informal “fast” procurement process can be 
used 

 
 If over 60,000E but below EU thresholds then national procedures should be 

undertaken as detailed in the national legislation.  
 
Buying of “things” and the buying of services 
SCVO strongly believes that the Bill should be amended to differentiate from the 
purchasing of things such as tables, chairs and paper and the purchasing of Services.  
 
We believe that the current relationship with procurement and individuals is distant and 
non-responsive to the needs of service users.  
 
SCVO believes there is a dichotomy at the heart of public procurement in 
Scotland between the purchasing of “things” and the purchasing of “services”. 
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The current Bill proposes no change to the relationship and we feel the Bill would be 
stronger should this be resolved.  
 
The purchasing of a bridge, school, paper or pens is a process much different from that 
of purchasing social services such as child care, disability support or assisted living.  
 
Whilst Best Value and purchasing at the cheapest cost is best use of public money in 
terms of stationary and desks (often achieved through purchasing in economies of 
scale) the purchasing of services is personal and impacts individuals immensely.  
 
SCVO believes that the Procurement Reform Bill would be strengthened if we 
were to create a differentiated approach to procurement practices in what is 
commonly referred to as “Classic” procurement (buying of things) and “Service” 
procurement. 
 
SCVO echoes CCPS’ evidence where they state “There is a considerable volume of 
evidence to suggest that procurement of care and support, in particular competitive 
tendering, is highly problematic insofar as it (a) is driven primarily by cost rather than 
quality, and (b) conflicts with policy imperatives associated with public service reform 
including collaboration, co-production, partnership, involvement, empowerment, self-
directed support and personalisation” 
 
Best Value v Social Impact –  
There is a distinct challenge in current procurement practice in Scotland relating to the 
way in decisions are made.  
 
Best Value is a common approach in the UK which consists of a number of calculations 
including price, quality etc.  
 
Whilst Best Value promotes a competitive process it ultimately ensures that public 
bodies get the best price through the process. Whilst economic times are tough it is 
understandable that cost plays a large role in procurement exercises in Scotland.  
 
However it is important to look at the relationship with public spend and social 
outcomes. In Scotland public procurement is seen primarily as a lever of economic 
growth however if we were to look at procurement’s primary role as to promote positive 
social outcomes with the secondary outcome to promote economic growth we would 
begin to change the way public money is used in Scotland.  
 
For example, Scotland should use procurement to promote the Living Wage, 
including a requirement that all contracting authorities stipulate payment of the Scottish 
Living Wage as a condition for performance of the contract – one of the Civil Society 
asks, all of which are fully supported by SCVO. 
 
By moving away from best price towards a model of Social Impact  - helping to build 
resilient communities, enhance well-being, ensure local economy spend  - we begin to 
change this relationship of social outcome before economic growth.  
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Social Impact is a measure of a contract that is wider than price, quality etc., it 
includes areas such as community benefit, environmental impact and areas such 
as local jobs and businesses.  
 
Social Impact would support the use of SMEs and third sector organisations in supply 
chains as well as wider support of these organisations as contributors to Scotland’s 
economy.  
 
Social Impact is widely used as a measure across Europe.  
 
In a recent article Guardian Jo Webber, deputy director at the NHS Confederation 
wrote the following; 
 
“The NHS in north west England is already part of a forward-thinking network of 
organisations committed to promoting social value, through the North West Social 
Value Foundation set up in 2010. This group's work focuses on three main ways NHS 
organisations could add social value: through delivering social value as a by-product of 
mainstream business, for example buying goods and services locally; creating an 
organisational culture that highlights the importance and benefits for the community of 
adding social value; and realising social value which already exists in community 
resources, for example local professional sports teams helping to get across healthy 
living messages. 
 
With the Social Value Act coming into effect in the new year and new commissioners 
putting the finishing touches to their set-up over the coming months, it could be the 
perfect combination of factors for social value to get the time, space and priority it 
deserves. It's too valuable for us not to.” 
 
Purpose of procurement –  
SCVO has concerns regarding the over-arching driver behind procurement as 
supporting economic growth.  
 
Viewing procurement’s primary role as, “a vital contributor to growing the economy”1 
creates challenges around the sort of procurement system we want to see in Scotland.  
 
Should the spending of public money primarily be aimed at promoting economic growth 
or should it be aimed at delivering positive social outcomes that in turn will promote and 
create sustainable economic growth?  
 
In the executive summary positive social outcomes such as, “job creation, infrastructure 
development, strengthening our communities or supporting our transition to a low 
carbon economy,” are secondary to economic growth.  
 

                                                 
1 Procurement Reform Bill Consultation document; 2012; pg 4 
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SCVO believes that the Scottish Government and public authorities should use 
their buying power through procurement to first of all promote and deliver 
positive social outcomes.  
 
It is time in Scotland that we begin to spend public money to support the public. SCVO 
strongly believes that the best way forward for Scotland is strong resilient communities 
that cultivate sustainable local economies.  

 
SCVO 
November 2013 
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UNISON 
 

WRITTEN SUBMISSION 

 

Introduction 
 
UNISON is Scotland’s largest public sector trade union representing 160,000 
members delivering services across Scotland. Our members deliver a wide 
range of services in the public, community and private sectors. We welcome 
the opportunity to respond to the Infrastructure and Capital Investment 
Committee’s call for evidence on the Procurement Reform (Scotland) Bill. 
 
We believe that the annual procurement spend of nearly £11 billion can 
and should be used to deliver important social, economic and 
environmental benefits, including improved protection for workers, as 
well as banning companies involved in tax dodging from public 
contracts and extending the Living Wage. Frustratingly though, while 
the Scottish Government has taken welcome action on blacklisting, the 
Bill lacks commitment and ambition in so many areas. 
 
The Scottish Government says that the Bill promotes an approach that is 
business friendly and socially responsible, but we believe it must do far more 
on social responsibility, including sustainability.  
 
The Policy Memorandum stresses the Scottish Government’s broad intention 
for the Bill to “establish a national legislative framework for public procurement 
that supports Scotland’s economic growth by delivering social and 
environmental benefits, supporting innovation and promoting public 
procurement processes and systems which are transparent, streamlined, 
standardised, proportionate, fair and business friendly.”  
 
The emphasis is more on ‘housekeeping’ processes than on helping to get 
maximum value from public spending on procurement in driving the kind of 
society we want. The most likely outcome is that public authorities, particularly 
as damaging ‘austerity’ cuts bite ever deeper, will not feel supported in 
examining the wider costs and benefits to assess true value for money when 
awarding contracts. Such a cautious approach has led to no mention of the 
Living Wage being extended to cover the staff of contractors delivering public 
services and nothing like enough emphasis on ensuring procurement plays its 
part in responding to the major threat of climate change. On just the Living 
Wage and climate change, let alone the other important priorities we want to 
see included, it is clear that action on these would support the economy1 and, 
as the Stern Review showed, the costs of not acting are far greater than those 

                                                 
1
 

www.unison.org.uk/upload/sharepoint/Briefings%20and%20Circulars/Landman%20Economics%20Li

ving%20Wage%20Report%20-%20Final.pdf  
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of acting2. Unfortunately, this Bill, without amendment, will not be a step 
change to ensuring proper value and cost-effectiveness for public sector 
spending on services and goods. 

General comments 
1. Our submission will focus on health and social care procurement, the 
Living Wage, preventing companies involved in tax dodging from being 
awarded public contracts, and on the importance of procurement in meeting 
Scotland’s climate change targets, including in the key area of food 
procurement. We are also calling for the Bill and associated 
regulations/guidance to be used to promote labour rights and workforce 
protections, such as the PPP Protocol and Section 52 Guidance and 
compliance with the Equality Act. (These were, of course, also addressed in 
our November 2012 response3 to the Scottish Government consultation on 
the Bill.)  
 
2. First, we want to highlight the very significant coming together of civil 
society organisations in a coalition of coalitions to identify ten priorities for the 
Bill. We ask the Committee to act on this call from the wide membership 
represented by the STUC, Scottish Fair Trade Forum, Scottish Council for 
Voluntary Organisations, Stop Climate Chaos Scotland and the Enough Food 
for Everyone IF campaign. The ten priorities4 include the issues we will raise 
in more detail below, as well as blacklisting, which we are pleased the 
Scottish Government is acting on5; ethical and fair trade and promoting 
positive social outcomes.  
 
3. A major disappointment for UNISON and others, including the 
coalitions mentioned above, is that the Bill, originally proposed as the 
Sustainable Procurement Bill, is so weak on sustainability. For a Government, 
and a Parliament, that claims to be proud of its world-leading climate change 
legislation, it ought to be obvious that far stronger action is needed urgently to 
protect the planet for current and future generations - as emphasised by the 
facts in the recent IPCC report6. Procurement has a vital role to play in the 
public sector leading by example on this, yet the fear is that the Bill as 
proposed is not doing enough to ensure that environmental costs and benefits 
are properly assessed and included in evaluating tenders. It is telling that 
there is no reference whatsoever in the Bill and its supporting documents to 
the public bodies duties established in the Climate Change (Scotland) Act 
2009, which place a legal requirement on the public sector to contribute to the 
emissions reduction targets in the Act. Most councils don’t currently report 
emissions associated with procurement. This Bill should be changing that.  

 
4. Important solutions to this failure are in priorities 1) and 2) from the 
ten priorities’ document: 1) ‘Statement of Intent’, to embed sustainable and 
ethical considerations at the heart of the procurement process; and 2) 
                                                 
2
 http://webarchive.nationalarchives.gov.uk/20130129110402/http://www.hm-

treasury.gov.uk/d/Executive_Summary.pdf  
3
 http://www.unison-scotland.org.uk/response/ProcurementReformBill_Response_Nov2012.pdf  

4
 www.stopclimatechaos.org/sites/default/files/Procurement-10asks-final.pdf  

5
 http://news.scotland.gov.uk/News/New-moves-to-tackle-blacklisting-660.aspx  

6
 http://www.stopclimatechaos.org/governments-must-act-urgently-avoid-catastrophic-climate-change  
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‘Enshrining sustainability’, which states that the Bill should refer to the 
established definition of sustainable development. This has five guiding 
principles, already agreed by the Scottish and UK governments: living within 
environmental limits; ensuring a strong, healthy and just society; achieving a 
sustainable economy; promoting good governance; and using sound science 
responsibly. This commitment would provide much stronger support for public 
authorities taking into account a wide range of relevant factors and not cost 
alone. While the Scottish Model of Procurement defines value for money as 
about the best balance of cost, quality and sustainability, the reality is that 
procurement professionals need strong support in legislation and guidance to 
ensure cost is not the overriding factor. 

Health and social care procurement 
5. We hope that Committee members would strongly condemn the way 
in which social care services across the UK are under attack from the 
combined effects of austerity cuts and privatisation, driving a race to the 
bottom which is a national disgrace. Nobody can think it is right or healthy in a 
civilised society for care services for vulnerable, elderly people to have home 
visits restricted to unreasonable times, workers losing employment rights, and 
the undermining of minimum wage and Living Wage levels by not paying for 
travel time - leading to a high turnover of staff and poor quality service. The 
relentless rise of zero hours and nominal hours contracts adds to the 
pressures on staff and care standards. 
 
6. More than £400m is spent by councils alone on home care in 
Scotland, mostly in the private and voluntary sector. These services are being 
squeezed as demand increases, yet local authority budgets are cut. The third 
sector is being affected particularly badly, with a range of vital services, 
including for disabled people, now hanging by a thread7. 
 
7. We welcome the fact that the forthcoming new EU public procurement 
directive will set much simpler rules for health and social care services, 
recognising that buying these is so very different from buying goods. Quality 
of care must be paramount and we want to see the Scottish Government look 
at further measures to ensure a differentiated approach in buying services, 
making sure we have proper person-centred procurement. We should also 
specify, through procurement, decent employment standards, including the 
Scottish Living Wage for all working on public service contracts, no zero-hours 
or nominal hours contracts, proper training and funding for services. 
 
8.  Freedom of Information rights should follow the public pound. See 
FOI comments at Par 19.  

Tax dodging 
9. UNISON has campaigned strongly for a ban on companies involved in 
tax dodging being awarded public contracts. (See our consultation response, 
mentioned above, for more detail, including reference to action on this in 
Helsinki, Paris, Sweden and Norway8.) We believe there is strong public 

                                                 
7
 http://www.unison-scotland.org.uk/news/2013/novdec/1106.htm 

8
 http://www.unison-scotland.org.uk/response/ProcurementReformBill_Response_Nov2012.pdf  
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support, but weak words and little action from the UK Government, while the 
Scottish Government has an opportunity with this Bill and associated 
Regulations and Guidance to really make a difference on this. 

 
10. Procurement should be used as part of stronger efforts to tackle tax 
dodging and tax avoidance, both at home and in developing countries. This 
could bring in much-needed billions of pounds for the public purse. It is 
entirely wrong that companies seeking to avoid paying their fair share of tax 
should be awarded public contracts. There should be pre-qualification 
disclosure of company taxation policies, not just illegal tax evasion. Public 
bodies should be able to demonstrate that a company would benefit the 
community through funding for education, road etc. through the payment of 
tax. This would allow them to evaluate a tender on the basis of which 
company pays tax or not. There should be penalty clauses for tax evasion and 
aggressive tax avoidance, post contract. 

 
11. We note in regard to suggestions that EU laws could be an 
impediment, that the UK Parliament’s Public Accounts Committee said in 
September in its 6th Report9, covering procurement: “..government is still not 
fully using its negotiating position as a large customer to challenge those who 
pay little UK tax on their profits or those who have failed to deliver effectively 
in previous contracts. The Cabinet Office should consider how suppliers’ 
performance and record of paying their fair share of tax impact on 
procurement decisions. EU public procurement laws should not be interpreted 
as a barrier to making common sense decisions on procurement.” (our 
emphasis) 

Living Wage 
12. The Scottish Living Wage of £7.65 is good news for workers as they 
get higher wages and that improves health and job motivation. It’s good for 
employers because it reduces turnover, improves productivity and attracts 
better staff through reputational gain. The wider community also benefits 
through lower benefit cost, less stress on the NHS and cash into the local 
economy. 
 
13. The Institute of Fiscal studies has calculated sub-living wage 
employers cost the taxpayer £6bn a year in in-work benefits alone. The 
indirect cost on poverty is around £25bn. A new report for UNISON by 
Landman Economics looks at the economic benefits and calculates that 
58,000 additional jobs across the UK could be created by the stimulus impact 
of the living wage10. This shows that the living wage is an economic win-win, 
strengthening the case for making it a statutory provision. 
 
14. Almost all the public sector in Scotland is now committed to paying 
the Scottish Living Wage with less than 3% of the workforce not covered. The 
challenge is to extend the scope to more parts of the voluntary and private 
sector. The Scottish Government has agreed to financially support a project to 

                                                 
9
 http://www.publications.parliament.uk/pa/cm201314/cmselect/cmpubacc/137/137.pdf  

10
https://www.unison.org.uk/upload/sharepoint/Briefings%20and%20Circulars/Landman%20Economic

s%20Living%20Wage%20Report%20-%20Final.pdf 
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extend accreditation and this is very welcome. A field worker should be able 
to explain the benefits to a wider range of employers and help them achieve 
accreditation. However, we believe that a Living Wage Unit is essential to 
drive this forward. 
 
15. The key next step is to promote the Scottish Living Wage outwith the 
public sector through procurement. The Bill should include a requirement that 
all contracting authorities stipulate payment of the Scottish Living Wage as a 
condition for performance of the contract. In addition, there should be a Code 
of Practice for the promotion of the Living Wage in procurement, giving 
guidance on the legal position, good practice, uprating, accreditation, s52 
statutory guidance and the PPP protocol on the two tier workforce. 
 
16. Some may argue to the Committee that companies can’t afford the 
living wage. Figures from the Office for National Statistics show that the UK’s 
biggest companies increased their cash reserves by £83bn between 2007 and 
2012. But some employers are refusing to use this cash to offer decent wage 
rises that would increase demand in the economy. Instead, workers are 
suffering the longest wage squeeze in over a century and in-work poverty 
continues to grow. The Scottish Government ought to want to tackle this cost 
of living crisis. Low paid women are being hit particularly hard and would be 
helped enormously by extending the living wage. As Dave Moxham, Deputy 
General Secretary of the STUC, said in Living Wage Week in November: “We 
need a more radical approach to how the care economy in Scotland is valued 
in Scotland and paying the Living Wage in the care sector can play a part in 
challenging the historical undervaluing of ‘women’s work’.”11 

Climate change targets  
17. As noted, we are astonished that there is no mention of the public 
bodies climate change duties and believe this reflects the lack of priority given 
to climate change. Policies on climate change and the economy, pay, skills, 
etc. should all come together under plans for a ‘Just Transition’ to a low 
carbon economy. We urge members to address this in the various ways 
highlighted in the ten priorities document, including 3) Reducing Greenhouse 
Gas Emissions. 
 
18. Food is different from other procurement, with quality food widely 
acknowledged as essential for good health and with food a key issue in 
tackling climate change. We agree strongly with the recommendation in the 
2009 Walking the Talk report by Robin Gourlay that the ‘whole life’ cost of 
food should be recognised, with “the balance between price and quality, and 
sustainable development, including costs attributable to health and climate 
change” acknowledged by purchaser and provider and factored into the 
business proposition12. We say in our Food for Good Charter that sustainable 
food procurement should be an explicit objective across public services13. 

                                                 
11

 http://www.stuc.org.uk/news/1026/scottish-living-wage-campaign-calls-for-co-operation-between-

scottish-government-and-local-authorities-to-ensure-living-wage-is-central-to-procurement-contracts  
12

 http://www.scotland.gov.uk/Resource/Doc/291749/0089895.pdf  
13

 http://www.unison-

scotland.org.uk/briefings/b041_BargainingBrief_Food4GoodCharter_Oct2013.pdf  
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Other comments 
19. Freedom of Information rights should follow the public pound. We 
want to see amendments to the Bill to the effect that all companies bidding for 
public contracts should, as a condition of the contract, have to comply with 
FOI legislation as regards that contract. However, if Committee members are 
not willing to go that far, we would ask them to agree that this should apply as 
a minimum to health and social care contracts. Deputy First Minister Nicola 
Sturgeon said in a speech on procurement this autumn that a key element of 
the Bill is a push for greater transparency in procurement. She means to help 
business, yet makes no mention of transparency for the public14. The public 
has a right to know and the push for transparency should include companies 
bidding for contracts. The Scottish Information Commissioner’s recently 
commissioned Ipsos MORI poll reaffirmed the strong public support for this15. 
UNISON’s long-standing objections to PPP/PFI contracts include the lack of 
accountability and need for FOI to apply, as well as the excessive costs 
involved. We support the point made in the evidence to the Committee from 
the Campaign for Freedom of Information in Scotland that, while they would 
like to see a provision in the Bill for public contractors to accept 
responsibilities and provide information to the public under the conditions of 
the Freedom of Information (Scotland) Act, that Act should still be amended to 
ensure all bodies providing public services are covered directly. As they say, 
and we hope the Committee will agree, “this is especially important when the 
item being bought is a contract to deliver services direct to the public, 
particularly for health or social care, or for services that carry a significant 
safety risk, such as transport or utility supply.” 
 
20. On equalities, we want the Bill to promote compliance with the 
Equality Act and propose that the Public Sector Equality Duty and Scottish 
Specific Duties are extended to cover all procurement contracts. Also, see 
above comments on how the Living Wage helps low paid women. 
 
21. We welcome the fact that public authorities which expect to have an 
annual procurement spend of more than £5m must prepare and publish a 
procurement strategy, comply with it, so far as is reasonably practicable, and 
publish an annual procurement report. 

 
22. We note that S23 (Selection of tenderers, which enables Ministers to 
make regulations about the selection of economic operators, including 
minimum standards criteria and how a contracting authority determines 
whether a potential bidder meets the specified minimum standard) will only 
apply to contracts regulated by the Bill, so those above the financial 
thresholds are EU regulated and proposals from the Scottish Government 
must ensure consistency by also amending the 2012 regulations. While this 
will presumably happen for blacklisting and other proposals that Ministers are 
committed to, the Committee should address this need for consistency in the 
other proposals that we are asking them to take up. Any such amendments to 

                                                 
14

 http://www.scotland.gov.uk/Topics/Government/Procurement/Procurement-

News/NatConf08/dfmkeynoteaddress2013  
15

http://www.itspublicknowledge.info/home/SICReports/OtherReports/PublicAwarenessResearch2013.

aspx  
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regulations should also be covered in the new regulations following the new 
EU Procurement Directive, due soon. 

 
23. We ask the Committee to reject outright calls from the CBI to 
introduce a so-called ‘right to bid’. This is simply part of a right-wing agenda to 
seek a major increase in privatisation of public services, damaging to quality, 
to workers’ pay and conditions and therefore to the economy. It is short-
sighted and costlier in the long run and is not what the public wants to see 
happen. 
 
Conclusion 
UNISON urges the Committee to include our proposals, including the ten civil 
society priorities, in its report and urges Committee members to address them 
when proposing and considering amendments to the Bill. 
 
UNISON 
26 November 2013 
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SCOTTISH TRADES UNION CONGRESS 
 

WRITTEN SUBMISSION 
 

Introduction 
The STUC welcomed the Scottish Government’s commitment to introduce a 
Sustainable Procurement Bill during this Parliament. For a number of years now, 
public procurement has featured prominently across the STUC’s policy work in 
areas such as manufacturing, the living wage and equality. The STUC and 
UNISON were the only Scottish organisations which took a substantial interest in 
the transposition of the 2006 EU Public Procurement Directive, eventually 
persuading the Parliament’s Finance Committee to consider the draft 
regulations. The STUC was represented on the various advisory boards 
established to help facilitate the drafting of this Bill and continues to be 
represented on the Scottish Government’s Public Procurement Advisory Group. 
 
The STUC has long argued that public procurement in Scotland could more 
effectively contribute to: 
 
A fairer and more effective approach to economic development by 
embedding community benefit at the heart of the procurement process. As 
the numerous good examples already underway or completed throughout 
Scotland testify, community benefits can help support the long-term unemployed 
and disadvantaged groups back into the labour market and provide an 
opportunity for young people to gain skills through quality apprenticeships. Such 
benefits help secure genuine regeneration by ensuring local people benefit from 
new development. Of course, the greater the involvement of the community in 
helping draft community benefit clauses, the greater the anticipated contribution 
to local economic development;  
 
driving up standards across the economy. Contracts drawn up with suppliers 
and service providers can incorporate clauses on better employment standards, 
equality, training provision, health and safety and environmental sustainability. 
Firms which engage in socially damaging practices such as tax evasion and 
blacklisting of trade union members should be excluded from public contracts. 
There is potential for procurement to help make Scotland a better place in which 
to live and work; and, 
 
helping to secure the future of Scottish manufacturing. Trade unions 
recognise that public authorities must operate within tight EU competition rules 
but so far other member states have tended to be far more accomplished at 
ensuring their manufacturers receive a slice of the public procurement cake.  
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As stated above the STUC’s priorities are for public procurement in Scotland to 
help drive up standards across the economy and, where possible under EU law, 
support employment in Scotland. Too often in the past, procurement in Scotland 
(and the UK) has been driven by the imperative of rigid adherence to the letter of 
EU law; other member states have been much more adept in ensuring that the 
economic value of public contracts remains within their borders. 
 
The Procurement Reform (Scotland) Bill 
When measured against the Government’s early aspirations for a Sustainable 
Procurement Bill, the provisions of the Procurement Reform Bill as introduced 
are very disappointing.  
 
The Bill includes only very weak additional commitments in key areas such as 
community benefit and supported workplaces and completely avoids any 
reference to the role procurement might play in extending the living wage or 
promoting equality; key drivers of sustainable and equitably spread economic 
development. The Bill is top heavy on measures to appease the SME lobby 
reflecting unwarranted optimism over the potential impact of related measures 
on economic development. 
 
Although the STUC supports a legislative approach on some procurement 
issues, the content as it stands scarcely justifies a new Bill – it is difficult to see 
why most objectives could not be pursued at least as effectively through 
administrative routes. Indeed, there is a danger that by not acting more 
courageously in areas like the living wage, progressive procurement agendas 
might actually be weakened by the progress of this Bill.  
 
The timing of the Bill is also surprising given that a new EU Directive on Public 
Procurement is currently being finalised. It is entirely possible that the new 
Directive will introduce additional scope to include social, environmental and 
employment issues in the procurement process. 
 
Civil society priorities for the Procurement Reform Bill 
The STUC has joined with a number of civic organisations (including Stop 
Climate Chaos Scotland, SCVO, Scottish Fair Trade Forum & the Scottish 
Environment Link) to identify 10 priorities1 for the Bill and asks that the 
Committee gives these priorities – not all of which are addressed in detail in this 
particular submission – its detailed consideration.  The organisations involved in 
compiling these priorities have a very wide and diverse membership and all 
share a common belief that public procurement can be a powerful driver of 
progressive change. 
 
 
 

                                      
1 
http://www.stuc.org.uk/files/Document%20download/Procurement%20Reform%20Bill/Procure
ment-10asks-final.pdf  
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Community Benefit 
The Bill is very weak with regard to community benefit particularly so since the 
Scottish Government has a decent track record until now in promoting the policy.  
It’s difficult to envisage that the Bill’s requirements will do much at all in widening 
the use and increasing the effectiveness of such clauses.  
 
Given that there is a growing misconception that the Bill forces contracting 
authorities to include community benefit clauses in contracts over the £4m 
threshold, it really must be stressed that it only states that they ‘should’ be 
included.  
 
The STUC believes the Bill should stipulate that community benefit must be 
included and that it must form a minimum part of the value of the contract. Some 
sanction against authorities refusing to use community benefit must be made 
available. 
 
The Scottish Government must also do more to promote and disseminate the 
helpful guidance and literature already published in this area. The STUC has 
recently been informed that over 300 procurement professionals have now been 
through the Marrakesh training programme. While this is undoubtedly important 
progress, there is much more than can be done to promote these materials and 
case study evidence to all procurement professionals, communities that might 
ultimately benefit and local politicians who may as yet be unaware of what can 
be achieved through the process. Robust monitoring and evaluation is necessary 
to identify and promote good practice and to discern longer-term effects on local 
economies.  
 
Supported Workplaces 
Similarly with supported workplaces, the Bill only enshrines in law what 
contracting authorities have known for years: that contracts can be reserved 
under Article 19 of the Procurement Directive.  It includes nothing to ensure that 
contracting authorities actually use the flexibility which already exists or to 
introduce penalties for failing to give contracts to supported workplaces. In our 
response2 to the Scottish Government’s 2012 consultation, the STUC argued 
that: 
 
If the Bill is to have any substance at all in the area of supported workplaces, the 
STUC believes that it should become a statutory requirement for each public 
sector body to have at least one contract with a supported business and that 
details of these contracts should be published on Public Contracts Scotland 
(PCS). The PCS system should note whether the contract has been issued 
under Article 19 (of the 2006 Directive – the clause which allows contracts to be 
reserved for supported workplaces) or not ; 

We would also argue that, in the event that a public body has not published 
details of an existing contract with a supported business on PCS, supported 

                                      
2 http://www.scotland.gov.uk/Resource/0040/00409746.pdf  
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businesses should be given the right to require that particular public body to 
reserve any future contract it advertises on PCS to supported businesses where 
the supported business is able to demonstrate that it has the potential capacity 
to perform the contract.   

Exclusion of Bidders 
The STUC recognises that the power the Bill introduces to make regulations 
specifying the criteria against which a contracting authority may exclude a 
supplier is potentially very useful.  The Policy Memorandum is also very helpful 
in setting out criteria against which a bidder might be excluded and in stressing 
the importance of workforce matters in assessing a potential supplier’s suitability.  
 
As with the recent joint work around blacklisting which resulted in published 
guidance3, the STUC would expect to be consulted on the nature of guidance 
which flows from this process. The opportunity to drive up standards across the 
economy cannot be missed.  
 
As stressed in the ‘10 priorities’, it is also important that tax avoidance should be 
penalised and tax compliance rewarded. The Scottish Government should aim to 
be at the forefront of this approach which is currently gathering momentum 
across Europe. 
 
Equality 
Again, neither the Bill nor its supporting documents contain any substantial 
reference to how procurement can address equalities issues such as the gender 
pay gap. Forcing suppliers on contracts over a threshold to have demonstrated 
that they have undertaken a recent equal pay audit has the potential to make a 
significant impact. Procurement should also promote compliance with the 
Equality Act and the Public Sector Equality Duty should be extended to cover all 
contracts.  
 
Living Wage 
The STUC recognises that the Scottish Government is unlikely to move from its 
(contested) position that it cannot legislate for the living wage as part of the 
Procurement Reform Bill due to EU rules. However, given that living wage 
clauses have been included in public contracts in London and elsewhere, the 
STUC is dismayed that the Bill’s associated documents do not even attempt to 
explain the reasons why the living wage could not be included in the legislation 
or, even more importantly, begin to outline alternative non-legislative means for 
increasing the use of the living wage through procurement. As a minimum the 
Scottish Government should establish a properly resourced Living Wage Unit as 
quickly as possible to help support contracting authorities. 
 
 
 
 

                                      
3 http://scotland.gov.uk/Resource/0043/00438311.pdf  
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Procurement Strategy 
While the STUC is not opposed to a requirement on contracting authorities 
(spending over £5m) to produce a procurement strategy it isn’t difficult to 
imagine strategies and annual reports being published which justify the 
requirements of the Bill without actually doing anything new or creative. The 
STUC would like to hear more from the Scottish Government about how this 
process will extend and improve the use of social, environmental and 
employment objectives in the procurement process. It should be noted that the 
Bill introduces a number of potentially demanding new requirements on 
contracting authorities at a time when public sector budgets are under severe 
pressure. 
 
Sustainable Development/Climate Change 
The STUC shares the concerns of a number of organisations that the Bill has 
nothing to say on how procurement will be used to help meet the Scottish 
Government’s very demanding climate change targets.  
 
Innovation 
The STUC has long promoted what we describe as ‘forward commitment 
procurement’ programmes to stimulate new markets, particularly in 
environmental goods and services. However, have struggled to see how this is a 
legislative matter and are therefore not surprised that the Bill is weak in this area. 
Progress here will be achieved by: 
 
Learning from successful initiatives elsewhere (for instance US and Sweden 
although even the UK Government has undertaken similar initiatives in the past 
– for instance the 2008 Carbon Vehicle Procurement programme) and effectively 
applying lessons at home; 
Ensuring procurement professionals have the skills and experience to run such 
initiatives and that procuring bodies are linked into relevant local and national 
economic development networks. 
 
To drive activity in what is a new and potentially complex area, it will probably be 
necessary to establish a national project board involving Scottish Government, 
enterprise networks, procurement professionals, unions and academia. The 
STUC looks forward to continuing a positive dialogue with the Scottish 
Government on this important issue. 
 
STUC 
November 2013 
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Scottish Parliament 

Infrastructure and Capital 
Investment Committee 

Wednesday 4 December 2013 

[The Convener opened the meeting at 09:30] 

Decision on Taking Business in 
Private 

The Convener (Maureen Watt): Good morning, 
everyone, and welcome to the 25th meeting in 
2013 of the Infrastructure and Capital Investment 
Committee. I remind everyone in the room to 
switch off any mobile devices, as they affect the 
broadcasting system. Some members might refer 
to their iPads, because we provide their papers in 
digital format. 

Agenda item 1 is a decision on taking business 
in private. Does the committee agree to take in 
private item 4, which is consideration of the 
evidence that it will hear today and has heard in 
the past on the Procurement Reform (Scotland) 
Bill, and to take in private all future consideration 
of evidence and draft reports on the bill? 

Members indicated agreement. 

Procurement Reform (Scotland) 
Bill: Stage 1 

The Convener: Agenda item 2 is evidence 
taking on the Procurement Reform (Scotland) Bill. 
We will hear evidence from two panels of 
stakeholders. The first panel is composed of 
representatives from the third sector and from the 
Equality and Human Rights Commission. I 
welcome Tom Ballantine, chair, Stop Climate 
Chaos; John Downie, head of public affairs, 
Scottish Council for Voluntary Organisations; Chris 
Oswald, head of policy and communications, 
Equality and Human Rights Commission; and 
Martin Rhodes, director of the Scottish Fair Trade 
Forum. 

Gentlemen, to what extent did the Scottish 
Government consult your organisations on the 
bill’s provisions? 

Tom Ballantine (Stop Climate Chaos): I speak 
on behalf of my coalition. I was fairly extensively 
involved in a steering group that looked into the bill 
in its initial state. Documents and information from 
that consultation were sent out to my coalition. 
Within that big, wide coalition, which has limited 
resources, there were different levels of 
engagement. 

John Downie (Scottish Council for Voluntary 
Organisations): I sit on the procurement reform 
advisory group, which is chaired by the Deputy 
First Minister and includes the Federation of Small 
Businesses, the Coalition of Care and Support 
Providers in Scotland and the Scottish Chambers 
of Commerce. Over the past year, that group has 
had quite intensive discussions around the table 
with officials. I might take issue with the word 
“consulted”; whether or not the Government 
consulted, I do not think that it listened, and that 
problem is inherent in the bill. 

The Convener: We will come on to that. 

Martin Rhodes (Scottish Fair Trade Forum): 
The experience of the Scottish Fair Trade Forum 
was very similar to that of Stop Climate Chaos. 
We were involved in the steering group and the 
wider consultation process. 

Chris Oswald (Equality and Human Rights 
Commission): Because the EHRC has a 
regulatory role as well as a policy and 
development role, we were not directly involved in 
the bill’s formulation. However, we responded to 
consultations and we worked on our guidance 
jointly with the Scottish Government procurement 
team as the bill was being developed. I think that 
we had some influence there. 

The Convener: Will the bill deliver the 
Government’s policy objectives of  
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“delivering social and environmental benefits, supporting 
innovation and promoting public procurement processes 
and systems which are transparent, streamlined, 
standardised, proportionate, fair and business friendly”? 

John Downie: I think back to when Alex Neil 
was the Cabinet Secretary for Infrastructure and 
Capital Investment. The vision that he articulated 
for the bill was about local job creation and helping 
to build resilient communities. We took a 
delegation from the sector to talk to him about the 
bill and everybody bought into that vision. At that 
point, we thought that the bill would make a real 
difference and would help us to direct more 
procurement spend into local communities. 

Since then, however, that aspect of the bill has 
been lost. In our written evidence, we say that the 
bill  
“has a fundamental flaw, as it fails to address” 

what we are trying to achieve in procurement and 
how we are going to use it  
“to benefit people and communities across Scotland.”  

At the moment, making economic growth the 
overriding factor is not working. As a member of 
the advisory group, I recently read a paper on 
procurement’s contribution to sustainable 
economic growth. Even before I could comment, 
the guys from the health side of the Scottish 
Government were asking what the bill was doing 
to address health inequalities and a range of other 
issues. We are spending more than £9 billion a 
year but we are not directing that effectively to 
support local businesses and local job creation. 
That is where we have difficulties with the bill. 

I understand where the difficulties lie in 
translating the vision into the practical provisions 
of a bill, but we have not got right in the bill the 
fundamentals of what we are trying to achieve. For 
us, given all the things that we have said about 
people’s wellbeing and the need to spend money 
in a different way, sustainable economic growth is 
a secondary outcome. As well as creating more 
jobs and taking more people out of unemployment, 
the bill could promote better health outcomes. 
There are a range of factors, and we feel strongly 
that the social impact that we talk about in our 
written submission is being missed. That is the 
fundamental flaw in the bill, although there are 
other issues surrounding that, which I am sure will 
come up in questions. 

The Convener: I am sure that you will be able 
to talk about those. 

Tom Ballantine: We made our concerns known 
early in the consultation process, but I do not think 
that they have been entirely addressed by the bill 
that we have in front of us. Without definitions of 
environment and sustainability, it is difficult to see 
how the bill will work. It is crucial that the bill 

includes a definition of sustainable development 
and, specifically, the idea of living within 
environmental limits. 

We can talk about economic, social and 
environmental benefits, but unless we understand 
the place of each of those benefits in the hierarchy 
or mix, the economic benefits will inevitably rise to 
the top and the environmental benefits will not be 
given their proper place, particularly when it 
comes to climate change and emissions. So, from 
the problem of the definition we move on to the 
question of the place of environmental benefits in 
that hierarchy. There is then the question of how 
we will ensure that any beneficial environmental 
outcomes are delivered. What will the monitoring 
and enforcement mechanisms be? 

The Convener: If one of the objectives is to 
promote local businesses and to buy locally, is 
that not a sustainable environmental policy? 

Tom Ballantine: It is, but section 9 talks about 
the duty only to “consider” economic, social and 
environmental benefits in procurement. That does 
not mean that they are going to happen. I may be 
wrong, but the concern is that if those benefits are 
just considered and there is no real understanding 
of what is meant, we will get delivery of primarily 
economic benefits without any acknowledgement 
of the social and environmental benefits. 

The Convener: Is what you seek not more likely 
to be contained in subsequent regulations and 
other subordinate legislation? By its very nature, 
the bill must be fairly high level because it covers 
such a wide range of procurement bodies. 

Tom Ballantine: That has been put to me 
before and I hope that, if the matter is not covered 
to my satisfaction in the bill, there will be better 
coverage further down the line. However, without 
the initial definition of what we mean by 
sustainable development it is difficult to see how 
regulation and guidance will flow naturally from 
that high level. I suggest that, at the top, we start 
with a clear definition of what we are trying to 
achieve and have some idea of the hierarchy 
within that. After that, yes, we can move to a 
strategy and guidance on how that is going to 
happen. 

Martin Rhodes: The forum’s perspective is 
similar to that which Tom Ballantine has just 
outlined. We recognise that guidance and 
regulations will set out the detail of how we will 
achieve more fair trade procurement through the 
public sector. However, the bill fails to offer us a 
statement of intent at the higher level. Our interest 
lies in how procurement in the public sector could 
be used to strengthen and bed in the commitment 
resulting from Scotland’s achievement of fair trade 
nation status earlier this year. A statement of 
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intent that sets that out in the bill would give 
procurement officers greater confidence. 

We recently held a conference with public sector 
procurement officers from local authorities, higher 
education, the health service and so on, and the 
message came through—as it has in our 
conversations with procurement officers for a 
number of years—that some clear statement at 
the top level that sets out what we want to achieve 
through procurement would give procurement 
officers the confidence to get down to the detail of 
how to do that. We are happy to work with the 
Scottish Government on guidance for procurement 
officers on how they can do that within Scottish 
and European Union law. 

Chris Oswald: We are in a slightly different 
position with regard to equalities because since 
2002 we have placed a series of requirements on 
public bodies in Scotland relating to race and 
disability, and subsequently gender. Procurement 
has always been defined as a public function for 
the purposes of equality legislation, and public 
bodies in Scotland are already required to pay due 
regard to equality in any procurement opportunity, 
irrespective of the size of the contract. 

The commission’s concern is partly that there is 
an ambiguity in the bill. I take Martin Rhodes’s 
point—in our experience, procurement officers are 
reluctant to use the equality provisions, perhaps 
because they do not understand them or they feel 
that there is a potential conflict with European law, 
which is incorrect. 

Our research backs up the suggestion that there 
is reluctance, but we were unable to identify—
when we looked at procurement opportunities in 
apprenticeship training, for example—any positive 
examples of conditions being placed in award 
criteria or in contracts. 

In our field, the issue of intent is to a certain 
extent addressed in the Equality Act 2010 and in 
the public sector equality duties, but there is still 
confusion at procurement officer level and 
reluctance to take a positive view. I am happy to 
expand on that point later as we move further into 
the technical aspects of the bill. 

The Convener: That is interesting. 

John Downie: On the point about definitions 
and guidance, the bill is very much an enabling bill 
and relies heavily on policy guidance. As I think 
was pointed out in earlier evidence, the general 
provisions are very light on specifics and the 
duties are ambiguous, which becomes part of the 
problem. There is current guidance, and we know 
that current procurement legislation, particularly in 
relation to social care, has not been followed, as 
Annie Gunner Logan has articulated at a number 
of committees. 

The bill is reliant on policy guidance, and that 
comes down to interpretation and whether people 
follow the guidance and, in reality, that does not 
happen as much as we would like it to. 

Alex Johnstone (North East Scotland) (Con): 
I will move on to more specific aspects of the bill. 

First, does the bill apply to the right set of 
contracting authorities? Is there anybody in there 
who should not be, or anyone who should be who 
is not? 

John Downie: Scottish Water is the obvious 
example of a body that should perhaps be in the 
bill. The provision should apply across all public 
bodies—that is our view. 

Alex Johnstone: Does anyone else have a 
view on Scottish Water’s exclusion? Specifically, I 
wonder whether there is a climate implication in 
that regard. 

Tom Ballantine: I am thinking as you are 
speaking, and the exclusion certainly seems 
surprising. As you can imagine, as a wide coalition 
we do not always take a specific stance on 
specific authorities, so I am not in a position to say 
yes or no to anything. What I can say is that, in 
principle, we would want the provisions to apply as 
widely as possible. I do not think that I am 
authorised to go any further than that. 

Alex Johnstone: If anything comes to mind, 
you can always let us know. 

Do you support the introduction of the new 
regime for contracts below the European Union 
threshold? What are your views on the thresholds 
that the bill introduces? 

09:45 
Martin Rhodes: We have not taken a view on 

those issues. To pick up on those and previous 
questions, we would welcome as wide and far-
reaching a provision as possible on the authorities 
that are covered and on the levels, although we 
recognise that there are constraints on what can 
be done and that there are constraints on 
procurement other than those that relate to our 
interests. The responsibility and duty relating to 
fair trade that we think that public sector bodies 
should have should be as wide as possible. 

John Downie: As we said in our submission, 
we support the inclusion of national thresholds, but 
the differentiation that the thresholds will create in 
the bill is a bit unclear. For example, it is not clear 
how the threshold of £50,000 will lead to a 
differential between contracts that are above and 
below that figure. If we are to have a threshold, as 
other European countries have, we must be clear 
that the regime below the threshold is slightly 
lighter. 
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We say in our submission that the threshold in 
France is €90,000. Below that figure, a lighter-
touch procurement process is used, and a lot of 
trust is placed in the commissioning body, whether 
it is a local authority or another public body, to 
decide on the outcomes that it wants—I hope that 
that is done in conjunction with service users and 
perhaps suppliers in a co-production approach—
and to decide who is best placed to deliver the 
contract. That happens across Europe. Above the 
€90,000 but below the European threshold, a 
slightly more detailed procedure applies. Above 
that, the full contract process is used. 

We are saying that, if a contract is for £30,000, 
the procurement process should not be the same 
as that for a contract for £300,000. We need to 
differentiate, and that needs to be clear in the bill. 

Alex Johnstone: I noticed that your written 
submission makes a comparison with Greece, 
which I am not sure is entirely the right place to 
go. Is it appropriate for us to look at what is done 
in other European countries and try to match their 
thresholds? 

John Downie: We should do that. A lot of 
research has been done. We have on file 
somewhere a report that concerns European 
comparators, so we can see how processes work 
in those countries. We can even look at how other 
countries design and write their contracts in a 
perfectly legal way to consider the social impact, 
which is an approach that is used widely across 
Europe. A good recent example is that United 
Kingdom companies lost a contract to build trains 
down in Derby whereas, when a similar contract 
came up in Germany, it was written in a way that 
meant that only a German company could win it. 

In procurement, we need to consider factors 
such as the social impact of putting 400 people in 
Derby on the dole and out of work. Procurement is 
not just a matter of cost; we need to look at the 
value of the contract, the quality that we will get, 
the outcomes that we are delivering and the 
impact on our communities and on local people. 
Otherwise, contracts will end up costing us more. 

Martin Rhodes: Alex Johnstone asked about 
what we can learn from Europe. From our 
perspective, there is lots to learn from different 
examples and approaches to fair trade in 
procurement across Europe. Valuable lessons 
could be learned. 

It is also important to recognise that Scotland 
can be a leader in fair trade. Scotland is only the 
second country in the world, after Wales, to 
achieve fair trade nation status, which means that 
it can lead the way. There are examples of 
innovative approaches to fair trade in public sector 
procurement in Scotland. We would be happy to 
work with the Scottish Government to look at how 

those practices could be shared through guidance 
that the Scottish Government could issue to local 
authorities and other public sector bodies. 

Alex Johnstone: I am keen to get views on the 
thresholds from other witnesses, too. 

Chris Oswald: Under the Equality Act 2010, 
economic thresholds do not apply—the argument 
is about proportionality, so the issue is the impact 
on equality. That has a resonance with what 
others have said. One of our concerns about the 
introduction of thresholds is that they could cause 
confusion between the 2010 act and the 
procurement regime that is intended to be 
introduced. 

I will give an example. A number of local 
authorities and other public bodies outsource staff 
support. Those can be quite small contracts—for 
example, £3,000 for, say, 100 hours of staff 
support. However, the nature of the contract 
means that the service being delivered is very 
personal, so you would want to stipulate that the 
person providing the support has knowledge of, for 
example, harassment at work, domestic abuse or 
transgender issues. The service that is being 
provided is an intimate one. The issue is less 
about the threshold and more about the purpose 
of the contract and what is being procured. That is 
a slightly different principle from that of arbitrary 
numbers and requires a greater focus on the 
purpose of the contract. 

In any of those considerations, there is a 
proportionality argument. You do not just introduce 
equality conditions for the sake of it; you have to 
be able to justify them. They have to be thought 
through in an equality impact assessment in the 
same way as could be done through an 
environmental impact assessment. 

The Convener: Why are other countries seen 
as managing to stay within the EU rules while 
delivering contracts to national companies within 
their own jurisdictions? 

John Downie: That is partly to do with the fact 
that they look at the cost benefit analysis and the 
risk factors. From my own experience, I know that 
the UK and Scottish civil services try to build all 
the risk out of all our guidance and legislation and 
everything else that we do. However, there will be 
risk. 

An interesting part of the debate is about the 
living wage. I read some of the earlier evidence in 
which people quoted the situation in London. We 
are all aware that London was willing to take the 
risk that people would challenge it—of course, it 
did not think that anyone would. The living wage 
was introduced in London on the basis that it was 
felt to be a good thing to do and was something 
that could be done. However, we asked the 
European Commission, “Can we do this?” instead 
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of saying, “We want to do this. How can we do it 
within the legislation?” and taking a different, 
proactive approach. 

That relates to risk factors. We try to take the 
risk out of every procurement. We have talked to 
procurement professionals in the Scottish 
Government’s procurement groups, and one of the 
biggest issues for them is legal challenges. To 
them, an efficient procurement system has fewer 
legal challenges, although I do not think that that is 
a particularly good measure of how a procurement 
system should work. We want to empower staff 
who work for public bodies to make the right 
decisions—ones that are based on getting the 
right local outcomes. As I said, I would hope that 
that would come through taking a co-production 
approach with service users, following the Christie 
principles and making sure that public services are 
designed with a procurement system that delivers 
the best outcomes. At the moment, we are not 
delivering the best outcomes. 

The Convener: In your experience—you might 
not be able to answer this question; we can 
probably find the answer elsewhere—are there 
lots of legal challenges at the EU level? 

John Downie: Different countries face legal 
challenges, perhaps because they take more of a 
risk. For example, France is seen as somewhere 
that takes more of a risk. However, relatively 
speaking, I do not think that the numbers are that 
high; I think that we worry too much about the 
issue. 

Let us say that we have a threshold measure of 
under £90,000 that we use to empower public 
officials and public bodies to go through a process 
of getting three to five quotes for a contract. If they 
have thought about the outcomes and can justify 
their selection of the best people or the best 
organisation—whether public, private, or third 
sector—to deliver the service, that is clearly a 
proposition that elected members should vote for 
and senior officials should put it into place. 

This is all about making a judgment, and the bill 
tries to take that out of the process, which brings 
the system into disrepute, if I may use that word. 

The Convener: We now move on to part 2 of 
the bill, which is on general duties and 
procurement strategies. Gordon MacDonald has 
some questions on that. 

Gordon MacDonald (Edinburgh Pentlands) 
(SNP): In your opening remarks you touched on 
your views on the sustainable procurement duty, 
and someone commented that we will have only to 
“consider” the sustainable procurement duty and, 
as I understand it, have clearer statements and 
policy guidance. In its written evidence, the 
Equality and Human Rights Commission has 
stated that it has found no examples of the 2004 

public sector directive on equality in public sector 
contracts being used. How can we beef up the 
legislation to ensure that, unlike the public sector 
directive, the sustainable procurement duty is not 
ignored? 

Chris Oswald: I do not necessarily think that it 
is about legislation. As has been said, it is about 
procurement officers being confident that they will 
not be challenged. At the moment, there is more a 
sense that they will be challenged than there is 
evidence to show that innumerable challenges are 
being made. As a result, reluctance and 
conservatism have come in. 

The research that we have quoted in our 
submission is specific to skills development and 
training, about which we raised particular concerns 
in research on apprenticeships that we published 
earlier this year. For me, the issue is less about 
thresholds than it is about the utility of what is 
being bought and the environmental and social 
gains that can be made. 

The actual figure could be a distraction. I can 
see that it is tidy in an administrative sense, but 
the focus should be much more on what we want 
to achieve through the duty. The duty is not just 
about eliminating discrimination; it is also about 
advancing equality, using it to redress past 
injustices and having an impact on community 
relations to ensure that imbalance or a sense of 
unfairness does not grow in communities. The 
model could be further explored. As far as equality 
is concerned, it constitutes a slightly tighter test of 
“due regard”. “Due regard” in case law now means 
a conscious direction of the mind. The courts 
came up with that rather clumsy phrase, but it 
essentially means that one must take seriously 
equality implications and that one can be 
challenged if one does not. 

Martin Rhodes: For us, the bill is about giving 
people confidence. The detailed guidance will deal 
with the process, but confidence itself is very 
important. Our experience of talking to and 
working with local authorities, universities, schools 
and colleges suggests that if the people who are 
at a high level in, for example, a local authority or 
a university administration and who have the 
political leadership to tell people what they want 
them to do produce a clear and public policy 
statement, procurement officers will sit down and 
look at the guidance and gain the confidence to do 
what they need to do. I am aware that a lot of the 
time it sounds as though we are criticising overly 
cautious procurement officers, but it is the fault not 
of the procurement officers themselves but of the 
organisations in which they work that have not set 
such frameworks. The bill offers the opportunity to 
make a clear statement of intent on social duties 
and to give those at the front line of procurement 
the confidence to deliver. 
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Tom Ballantine: I have already alluded to the 
idea that we need a clearer definition of 
“sustainable”. However, an easier way into this 
would be similar to the recycled goods provision in 
section 31, in which people will be required to buy 
a certain number of recycled goods or things that 
come from recycling. Putting a similar duty on 
suppliers and procurers with regard to goods that 
are procured and the emissions that are 
attributable to them would achieve a similar end 
and would beef up the importance of meeting the 
environmental target. 

Beyond that, I very much agree that much will 
come down to the framing of the guidance, the 
training that is to be offered and procurers being 
confident that, if they do the environmentally good 
thing, no one will come down on them like a ton of 
bricks telling them that they should have looked at 
the cost first. 

10:00 
Gordon MacDonald: If the guidance is framed 

correctly and people are given confidence, will the 
bill help third sector organisations to bid for public 
contracts more easily? 

John Downie: The bill has that potential, if we 
get it right. Part of our submission is about the 
need to separate buying of things from buying of 
services—in particular, services that are supplied 
by the third sector. That is one of the big issues. In 
our view, tables, chairs and glasses cannot be 
bought in the same way that people services—
social care services, mental health services and 
alcohol and harm-reduction services, for 
example—are bought. That needs to be done in a 
very different way. The bill could help as you 
suggest if, through the committee’s report, we 
address some of its inadequacies and think about 
the direction in which we want to go. 

The bill is fast becoming a missed opportunity. 
We need to turn that around and take the 
opportunity to deliver more opportunities for local 
businesses, the third sector and local job creation. 
I think that we can do that, but the bill needs some 
fundamental reworking. 

Adam Ingram (Carrick, Cumnock and Doon 
Valley) (SNP): Can you be specific about the 
reworking that is required? 

John Downie: I gave the specific example that 
we need to separate the buying of tables, chairs 
and computers from the procurement of people 
services. That is fundamental and needs to be in 
the bill, because otherwise, the same procurement 
process will be used for those two different things. 

We have touched on thresholds. Let us make it 
clear that there are different ways of doing 
procurement under the different thresholds. As 

Martin Rhodes said, we need to empower local 
procurement staff and give them the confidence to 
make the right decisions. Specific provisions could 
be included in the bill that would help the process 
and move things forward. 

Adam Ingram: I understand where you are 
coming from—you are looking for a culture change 
in procurement processes. The bill provides an 
opportunity to set out the mission, but I am looking 
to you to spell out precisely how we can change 
the culture. Does that go beyond legislation? 

John Downie: We have recently had a number 
of interesting discussions. The Cabinet Secretary 
for Finance, Employment and Sustainable Growth 
asked us to do a study on long-term funding for 
the third sector. In my view, it is not possible to 
talk about long-term funding for the sector without 
considering procurement. 

We have had a couple of extremely positive 
discussions with the Convention of Scottish Local 
Authorities and directors of finance on the issue. I 
have taken two delegations from the sector to talk 
to them, and we had a meeting with the cabinet 
secretary. To a significant extent, those 
discussions hinge on cultural and behavioural 
issues—I think that the cabinet secretary himself 
said that at the end of the meeting. Culture and 
behaviour cannot be changed by legislation. As 
Martin Rhodes said, that is to do with what 
happens in an organisation and whether the 
agenda is driven from the top. The leadership 
needs to say that it wants to promote positive 
social outcomes, to make a difference to the local 
community, to be more sustainable, to use more 
fair trade products and—Chris Oswald mentioned 
this—to use equalities legislation to enhance 
people’s wellbeing. That needs to be driven by the 
public bodies. The issue is one of leadership. 

It is not possible to legislate for the cultural and 
behavioural change that is needed, but it is 
possible to set a framework and to change the 
ground rules. That can help to make such change 
happen, but what matters most is what will happen 
after the bill. We could have the best bill in the 
world, but if the culture and the behaviour do not 
change, it will become meaningless. We need to 
get that right, and the Scottish Government—
along with the trade unions, SCVO and other 
organisations—needs to invest time and effort to 
ensure that we can take the opportunity that the 
bill provides to change things for the future. 
Behavioural and cultural change will be at the 
heart of that. 

Adam Ingram: Fine. I understand that, but I am 
looking to you to tell us what instruments we need 
in order to achieve that without getting everyone 
together in a room and telling them what to do? 
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The Convener: There is provision in the bill for 
training to be taken into account. From the 
evidence that we have gathered outwith our formal 
meetings, it is clear that there are well-trained 
procurers out there; the issue is how we spread 
that good practice further. 

John Downie: The committee probably knows 
that the Scottish Government had a contract called 
developing markets, which involved a consortium 
working to bring together third sector organisations 
and procurers in order to enhance procurers’ 
knowledge of the third sector and to deliver the 
kind of culture change that you are talking about. 
The Scottish Government has just awarded the 
second contract. Interestingly, it did not consider 
the bill or the changing environment around self-
directed support, and there has been no 
evaluation of the first contract. We do not know of 
any outcomes that would show that the initiative 
has worked to change behaviour and culture. 
Frankly, we are just wasting money on the second 
contract, because we need to see what happens 
with the bill before we can do more. 

The mechanisms can be worked out, but what is 
important in terms of the outcomes that we want is 
the creation of better relationships between 
service users—who should be at the heart of 
procurement—the providers in the public sector 
and third sector, and the commissioning body. It 
will not be easy. 

Martin Rhodes: Obviously, we have specific 
concerns about the need to make clear the 
intention, particularly around fair trade. The 
definition of “area” is important with regard to the 
sustainable procurement duty. Section 36(2) says: 

“In this Act, a contracting authority’s area is the area by 
reference to which the contracting authority primarily 
exercises its functions, disregarding any areas outside 
Scotland.” 

We have concerns about that. Many fairly traded 
products come from outwith Scotland. I am sure 
that the bill is not intended to mean that people 
must buy their tea, coffee and bananas from 
Scottish sources, but there is a danger that that 
wording will mean that procurement officers will be 
wary about anything that comes from outwith their 
geographic area. That is why the issue of 
confidence is important. 

We would like “area” to be defined thematically 
and not geographically. Many of the products that 
we are talking about come from the developing 
world and are not in competition with products that 
come from Scotland.  

Tom Ballantine: We share the same concern, 
but in relation to emissions and how we account 
for emissions.  

The Convener: With regard to what Martin 
Rhodes said, we have had submissions about 

Scotland-based companies that import fairly 
traded products not getting a fair crack of the whip. 

Martin Rhodes: The principle behind fair trade 
is trade—we are not talking about some sort of 
charity. It is therefore potentially beneficial to all 
parts of the supply chain. It may well be that the 
primary focus is on farmers and producers in the 
developing world, but there are benefits to small 
and medium-sized enterprises in Scotland that 
trade with fair trade producers in the developing 
world. We are looking for that mutual benefit. 

The Convener: Obviously, there is also the 
question of sourcing food from local farmers as, I 
believe, Moray Council and North Ayrshire 
Council—or East Ayrshire Council—are good at 
doing. Would that be considered to be fair trade? 

Martin Rhodes: It would not come under our 
definition of “fair trade”, because our concern is 
with farmers in the developing world. However, we 
do a lot of work with local producers in Scotland, 
because many of the concerns that people have 
about products—health concerns, concerns about 
how something has been produced and so on—
come into play when people are thinking about 
sourcing products locally or ethically from 
elsewhere. As I mentioned, some food items are 
not available to be sourced locally; we work 
closely with people to see whether food can be 
sourced locally, but that cannot always be 
achieved simply because of what is produced 
here. 

Tom Ballantine: You mentioned the East 
Ayrshire school meals programme, which I know a 
little bit about. It is a good example of a scheme 
that could play straight into a requirement in 
regulations to procure a certain amount of goods 
that meet specific emissions standards. Under that 
programme, they have 30 per cent organic, 50 per 
cent locally produced and 75 per cent 
unprocessed food, which seems to have been 
welcomed by the children, the community and 
everyone who is concerned with the venture. If we 
are talking about providing mechanisms to give 
procurers confidence, that is a prime example of a 
situation where such things could be encouraged 
and more could happen. 

John Downie: Mr Ingram made a point about 
the specifics around changing the culture. A 
number of city councils south of the border have 
been working closely with their supply chains. One 
issue that they have been trying to address has 
been to ensure that suppliers understand their 
objectives clearly—for example, if they want more 
sustainable transport, or fresher school meals, or 
to create employment in certain areas. That 
understanding among suppliers has helped them. 

One company had a large contract for supplying 
school meals, but it was delivering from outside 
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the area, so it decided to create a local plant in a 
deprived area where jobs could be created for 
people in making the food and delivering it from 
there, which resulted in shorter journey times. 
Because the company understood the council’s 
objectives for employability, sustainability and 
lower carbon emissions, it was able to win the 
contract for a second time much more effectively, 
as a result of both sides understanding where they 
were coming from. We need to do a lot more of 
that. 

I have talked to a number of people who work in 
procurement south of the border, and I have heard 
examples of situations in which that kind of 
understanding has helped to create jobs locally. In 
the case that I cited, it was still a large company 
that won the contract, but instead of having one 
big centre it moved itself into the council area and 
created jobs and supplied locally, in effect, rather 
than supplying nationally. That kind of cultural 
change can work. 

Tom Ballantine: The East Ayrshire scheme is a 
good example of creating a hierarchy in 
procurement. There was a points system; 50 per 
cent of the points were for cost, 15 per cent were 
for the environment, and so on. The local authority 
essentially created a hierarchy and gave the 
procurers confidence to use it, and they got the 
result. 

The Convener: I am mindful that a lot of the 
points that Mary Fee wanted to cover, such as 
those concerning ECHR and fair trade, have been 
covered, but I shall let her in if there is anything 
else that she wants to ask.  

Mary Fee (West Scotland) (Lab): The fair trade 
issue has been covered. Do the witnesses see 
any conflict between the sustainable procurement 
duty and the general duties to treat suppliers 
without discrimination and to act in a transparent 
and proportionate manner? How can contracting 
authorities resolve that issue? 

Tom Ballantine: When it comes to dealing with 
things in a proportionate manner and 
transparently, it all comes back to the initial criteria 
for procurement. If the correct definition is set at 
the beginning, there would not be any 
contradiction between a sustainable goal and 
other goals.  

Mary Fee: So it is just about setting the 
standard or the goal in the right place. 

Tom Ballantine: Yes, I would say so.  

John Downie: I agree.  

Mary Fee: Do you welcome the proposals on 
procurement strategies and annual reports? What 
is your view on strategies and reports? 

Tom Ballantine: I absolutely welcome the 
requirement for reports and the like, but they will 
be valuable only if there are clear guidelines on 
what is expected to be in reports—specifically, that 
there must be some indication as to the value to 
be put on environmental and social as well as 
economic outcomes. 

10:15 
Martin Rhodes: Similarly, I very much welcome 

the idea. To pick up on the point that the 
guidelines should make clear what is required in 
those reports, if that is clear, some sort of national 
report that brings all the information together could 
be produced. We would like a national approach 
that looks at what is being achieved through 
procurement, so that that can be measured and 
monitored year on year and we can see where 
improvements have been made. 

Mary Fee: That issue has certainly come up 
before. Most of our previous witnesses have 
agreed that a report is a good idea, but they 
wonder who will monitor the report and what 
action will come out of it. That is really important. 

John Downie: I agree with that. Fundamentally, 
local authorities and other public bodies need to 
articulate what they are trying to achieve. If that 
can be done, and if it is the driver for the report, a 
whole range of outcomes can be measured. As I 
said, for us, the issue is less about the efficiency 
of the system and more about whether 
procurement creates local jobs, reduces health 
inequalities and addresses a range of other 
issues. The measures will be different for different 
public bodies. For example, some local authorities 
are further ahead than others on the transition to a 
low-carbon economy. How do we measure such 
issues? What we measure will be the key. It needs 
to be valuable and should allow us to try to 
redirect the spend in future. There will have to be 
someone to monitor the situation, perhaps not 
independently, but in an objective manner. 

Mary Fee: I suppose that such a report, if it is 
monitored, can be used to build the strategy and 
make it stronger. 

John Downie: Yes. 

Tom Ballantine: As well as having a report, a 
lot will depend on the implications if bodies do not 
meet their responsibilities. We already have duties 
on sustainability under the Climate Change 
(Scotland) Act 2009. I have been reading the 
Transform Scotland report “Doing their Duty? Is 
the Scottish public sector helping deliver 
sustainable transport?” The report says that very 
few local authorities have plans to reduce their 
emissions from transport and that large numbers 
of people are still flying rather than taking the train 
down to London. If those kinds of things are 
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included in the reporting system, the question will 
be what happens if bodies do not meet their 
responsibilities. 

Chris Oswald: There are already duties to 
report on the mainstreaming duty on equality, so I 
would not particularly want to encourage further 
layers of reporting. Therefore, where we can 
integrate things, that would be helpful. An issue at 
the edges that concerns me is that we potentially 
have two different regimes in place—one to deal 
with equality, which is about protected groups of 
men and women, such as ethnic minorities and 
disabled people, and one that is about social 
inequality, which predominantly means 
deprivation. Under the bill, there is the potential to 
have thresholds in play relating to social inequality 
but not thresholds relating to protected groups. 

We need to be clearer about what we are trying 
to achieve. We would be concerned if 
procurement officers defaulted to the thresholds 
rather than to the sense of the Equality Act 2010. 
A sense of unfairness might be generated as a 
result of there being two very different approaches 
in play, with the Equality Act 2010 looking at the 
purpose of contracts and the bill looking at the size 
of contracts and their financial components. 
Perhaps a way through that is to focus more on 
the issue that John Downie raised about what the 
purpose is—is it about buying physical goods or 
buying support services? There could perhaps be 
more exploration of that area. 

Mary Fee: Do you think that that would be down 
to guidance under the bill? 

Chris Oswald: Guidance helps but, in my 
experience of working in race and disability and 
now across all the equality strands, guidance in 
itself has not changed culture. We see that, by 
creating or facilitating networks of positive 
procurement practice, we encourage and drive up 
standards. It is about officers being confident in 
what they are doing. European legislation is often 
seen as a massive inhibitor, but unjustly so, 
because the inhibitions and prohibitions are not 
there. There is a cultural sense in procurement 
that there are things that you can and cannot do, 
which we want to get past.  

We have seen some positive examples of 
procurement recently. For example, the ScotRail 
franchise’s approach to disability is very good, 
although I would not want to comment on the 
extent to which it is good from an environmental 
point of view. There are positive examples out 
there of how we can drive up standards and meet 
people’s needs, but I would suggest that they are 
not the common factor that you see across all 
procurement. 

Mary Fee: Does it come back to the training that 
is given to procurement officers, and their 

awareness of what they can do without breaching 
European regulations? Is it a training issue? 

Chris Oswald: Training certainly helps, 
although leadership and having positive role 
models in this area—seeing somebody else take a 
risk, be successful and have good outcomes—
also helps enormously. We come back to the 
issue of reporting. Reporting the positive 
outcomes that you have had encourages other 
people around you to change their practices. 

Tom Ballantine: Just as a gloss on that, on the 
issue of positive outcomes, when we talk about 
environmental outcomes, it is particularly 
important that one looks beyond just the economic 
and sees the other positive benefits. If procurers 
were able to take into account the wider benefits, 
such as in health, it would make it much easier for 
them to make better procurement decisions. 

The Convener: We move on to specific duties. 

Jim Eadie (Edinburgh Southern) (SNP): 
Before I ask about specific duties, I want to pin the 
witnesses down on a couple of points that have 
come up in their evidence this morning.  

I start with Mr Ballantine. What specific duties 
could be placed on contracting authorities that 
would achieve the environmental objectives that 
you seek? You talked about the need to get the 
definition of sustainable procurement right. When 
it comes to evaluating the environmental costs and 
benefits when awarding contracts, is there a 
specific duty that the bill could introduce? 

Tom Ballantine: You are probably aware of a 
number of points that we have raised on that front. 
Essentially, when we are talking about 
sustainability and therefore the duties that flow 
through the bill, we have given five guiding 
principles of sustainable development, which are 
already agreed by the Scottish Government. The 
first of those is living within environmental limits. 
The first point is to include in the bill a proper 
definition of what you mean by sustainable. 

I have had several discussions over the months 
about precisely where the guidance should be 
put—how much should be in the act, how much in 
strategy and how much in guidance. I would not 
profess to have wording today that would deal with 
that, but what would help and undoubtedly deliver 
is the kind of thing that we have for recycled 
goods. In the same way as there are regulations 
for recycled goods, we could have something for 
suppliers who are effectively meeting reduced 
emissions targets. 

Jim Eadie: How would procurement officers 
evaluate the environmental costs and benefits 
when making those procurement decisions? 

Tom Ballantine: You would ask the suppliers to 
provide an annual assessment of carbon 

278



2289  4 DECEMBER 2013  2290 
 

 

emissions attributable to their business and to 
provide information on the carbon emissions 
attributable to the whole life of goods and services 
supplied. You could require the procurer to 
procure a certain quantity of goods that meet 
those standards, worked out on the basis of the 
information that you have been given. 

Jim Eadie: That is helpful.  

Mr Downie, you said that we needed to use the 
bill to drive and direct procurement spend into 
communities. If I heard you correctly and if I read 
your evidence correctly, one way in which we 
could do that is to have a faster procurement 
process below a certain threshold. The £50,000 
threshold was mentioned. How would we achieve 
that? Are you looking for an amendment to the bill 
to achieve that? 

John Downie: We would probably have that 
threshold. The bill talks about a threshold but, as I 
said earlier, there is not a clear differentiation 
between the different procurement processes 
either side of that line. The bill needs to be clearer 
on that. Whatever threshold is set, whether it is 
£50,000 or £90,000, the bill should be clearer 
about how procurement will operate below it. At 
the moment, there does not seem to be any 
difference between procuring under the threshold 
and procuring over it. 

Something that has come up in earlier evidence 
is the difference between commissioning and 
tendering. At the moment, particularly in social 
care, there is a drive to give bodies a choice 
between commissioning a service and putting it 
out to tender. The approach will depend on the 
framework that is set around the service. 

Things are certainly changing. At the long-term 
funding meetings that I mentioned, a director of 
social work from a large Scottish council said that 
the framework that it has created around social 
care procurement is designed to bring into the 
framework smaller, niche players, usually from the 
third sector. It is designed to enable them to bid for 
contracts and to work with larger social care 
suppliers to put in bids, because in many cases 
they can supply the niche services that people 
need, and general services can be provided by 
someone else. 

As Chris Oswald said, there are some good 
examples in which procurement at the local level 
is driving forward change. As he said, the system 
is not yet perfect, but it is a way forward in 
changing the dynamic among the supply chain. If 
we want to enable more of that, it is important to 
remember the distinction between commissioning 
and tendering, but it would also be helpful to have 
a system that makes it clear what rules apply 
above and below the threshold. As I have said, we 
should have a lighter touch below the threshold. 

Jim Eadie: I am sure that we will return to that 
issue. I ask each of the witnesses to say quickly 
whether they have a view on the requirement to 
place contracts above a certain threshold on the 
public contracts Scotland website. 

John Downie: I agree with that. If all the 
information is made accessible to as many people 
as possible, that will give everyone the opportunity 
to be involved. 

Martin Rhodes: The more transparency and 
openness we have in the process, the better. If the 
requirement is a way of achieving that, I agree 
with it. 

Tom Ballantine: I agree. 

Chris Oswald: In my organisation, every 
procurement opportunity, irrespective of its size, is 
advertised openly. 

Jim Eadie: That is helpful. I move on to 
community benefit requirements. Are you 
generally supportive of those and the level of the 
contracts to which they apply? Do you have any 
thoughts on how the bill’s provisions on that could 
be strengthened? 

John Downie: In thinking about the level, it is 
important to consider what a community benefit 
clause is. Technically, a community benefit clause 
can be built into any size of contract as long as it 
is proportionate. For example, if a contract is worth 
£25,000, the community benefit might be £500, 
and that sum could be donated to a local 
playgroup. There are different ways of doing it. We 
tend to look at large contracts and wonder how we 
can bring in wider community benefits, but we 
need to rethink what we mean by community 
benefit and consider proportionality across all 
types of contract. 

Lots of small and medium-sized organisations in 
the public sector are delivering lots of community 
benefit anyway. For example, they might sponsor 
a local school team or a local choir. They do a 
range of things locally including, for example, 
taking on local kids through work programmes. 
They do a lot that is community benefit, but it 
would be good for that to be clearer in local 
contracts and for it to be measured. In the third 
sector, we would say that everything that we 
deliver is community benefit, but I think that we 
need a wider rethink of contracts. 

The level is probably too high at the moment. I 
would like to see community benefit as a measure 
in all types of contracts. Today and in our written 
evidence we talk a lot about the wider social 
impact, because that takes community benefit to 
the next, more strategic level. 
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10:30 
Chris Oswald: As you have probably gathered, 

I am concerned about the use of thresholds. We 
should look at the way in which the 2010 act 
operates. First, you consider the extent to which a 
procurement opportunity is relevant to equality 
or—in John Downie’s case—to community 
benefits. If you feel that it is, you go forward and 
set award criteria, and monitor the performance 
conditions as the process moves forward. 

I am slightly anxious about lighter-touch 
approaches below certain thresholds because we 
need to focus not on the value of the contract but 
on its utility and purpose. The word “discretion” 
tends to cause anxiety among people in the 
equality and human rights professions, because 
we have seen negative examples of discretion 
being used. 

We need to have in place a structure that says 
what the purpose is and what the potential 
benefits are, and which asks whether it is 
proportionate to build in award criteria and to 
monitor the performance conditions. That structure 
is in place for equalities just now, and I hope that 
there will be some read-across in the bill because, 
selfishly, I would not want the equality provisions 
to be watered down by the introduction of 
thresholds. 

Jim Eadie: That is helpful. We are already 
seeing a tension emerging in the debate. 

John Downie: I do not think that there is a 
tension. Chris Oswald was talking about the need 
to decide what the right outcomes are. Part of the 
problem at present concerns the different 
thresholds. I chair a social enterprise, and I will 
give you a good example. We were talking to three 
different local authorities in one big geographical 
area. One was not interested in what we were 
doing; one commissioned the service—it was 
worth £25,000, which was below that authority’s 
threshold; and the other local authority decided to 
put it out to tender. It was exactly the same 
service, and we were left wondering why one 
authority was bothering to tender it out at that level 
while another was straightforwardly 
commissioning it because it felt that the offer 
delivered a good service, and it had seen the track 
record and had seen that the service had worked 
locally. 

For a lot of suppliers in the third and private 
sectors and others, some clarity is needed in that 
respect. You need to decide what you want to 
achieve—I agree with Chris Oswald that we need 
to know what the outcomes are. I am confident 
that people locally and in public bodies, working 
within the right framework, can decide on that. 

Jim Eadie: The bill gives the Government the 
power to instruct contracting authorities to have 

due regard to workforce issues such as the 
inappropriate use of zero-hours contracts and the 
unacceptable practice of blacklisting. Do you have 
any views on that? 

John Downie: We are totally opposed to 
blacklisting—we are one of the organisations from 
across civil society that signed up to the 10 asks, 
along with trade unions and others. 

The issue of zero-hours contracts is an 
interesting one. I remember when those workers 
were called sessional workers; I was one myself at 
one stage. They are used in the third sector by a 
relative minority of organisations; perhaps 20 per 
cent of organisations might use them, and some of 
those contracts are requested by the workers. 
There is flexibility in that regard, but the issue is 
whether people are on such a contract by choice 
or whether they have been forced into it. A lot of 
the zero-hours contracts in the private sector at 
present involve people being forced into that type 
of arrangement, and they do not have any choice. 
There must be a balance that involves choice, but 
in general— 

Jim Eadie: I was asking specifically about the 
inappropriate use of such contracts. 

John Downie: We are against their 
inappropriate use, but we are in favour of their 
appropriate use. 

Mark Griffin (Central Scotland) (Lab): Is the 
bill ambitious enough in dealing with workforce-
related issues, specifically with regard to the living 
wage? 

John Downie: I do not think that it is. We can 
and should introduce the living wage through the 
bill. 

I have talked to a number of local authority 
leaders. They understand completely that they 
cannot put a living wage requirement into 
contracts on, for example, social care provision, 
particularly for those that relate to third sector 
providers. However, if we have a public services 
workforce in which the staff effectively come from 
across the third, private and public sectors and 
councils are paying the living wage to their own 
workers but they will not put that into, account for 
and allocate funding to a contract for a third sector 
organisation to pay a living wage to their staff, we 
need to consider the inherent unfairness of that. 
Will that get challenged if it is not in the bill? Will 
that be an issue? 

People have raised that as an issue for the 
private sector but, as long as there is a level 
playing field, everybody will be happy. We should 
use the opportunity that the bill presents to 
implement the living wage. I am aware of the 
implications of that—the cabinet secretary would 
have to talk to local authorities about their funding 
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allocations—but how much would that cost us and 
what would the benefit be to low-paid workers and 
the local economies where they spend their 
money? You can see the benefits outweighing the 
risks. 

Chris Oswald: Under equality legislation, 
account can be taken of previous findings of 
discrimination in procurement against an 
organisation but, given that there is not a huge 
number of discrimination claims coming through, 
that only deals with the negative consequences. I 
agree with John Downie that there are 
opportunities here—certainly through the award 
criteria—to encourage organisations to adopt 
policies and procedures that would be beneficial, 
including flexible working and living wages. 
Although I doubt whether those could be enforced 
in the sense of one of those matters being the one 
thing that tips in favour of one organisation’s bid, 
procurement can play a positive role, and 
developing flexible working and diversity of the 
workforce are just two examples. 

Mark Griffin: The Government has said 
repeatedly that it would not put a requirement for 
the living wage in the bill for legal reasons and that 
it would use guidance to encourage employers to 
pay the living wage. Will that be enough to lead to 
the sea change in pay and conditions that we 
hope to achieve? 

John Downie: No. 

Mark Griffin: Okay—thanks. 

I move to another part of the bill. Although 
transparency has been mentioned, I will cover 
transparency after the contract has been awarded. 
Do you agree with the proposals to provide debrief 
information to allow bidders for contracts to get 
feedback on where they went wrong and how they 
can improve for their next bid? 

John Downie: It is good to have more 
communication between commissioners, 
tenderers and suppliers. We need to see more of 
that not only at an earlier stage before contracts 
are agreed, but after that. In my example from 
south of the border, I mentioned that people 
understand what the objectives are of that public 
body, which will then help them to bid for a 
contract. When a bidder loses out, they should be 
told why the bid was not good enough and in what 
matters they failed. Increased communication and 
relationship building will help, remove complaints 
and allow people to learn so that they can be 
better prepared the next time around. 

Martin Rhodes: In general, we would be 
supportive of anything that makes the process as 
transparent as possible. A big driver for positive 
social change is when people can see the 
processes and that those are more transparent at 
every level. That might be in the relationship and 

discussions between those who are issuing the 
tenders and those who are bidding for them. If 
people see that including social criteria in their 
tender has a positive effect, that can be a driver to 
make real improvement in what we get out of 
public procurement. 

Adam Ingram: I want to wrap things up with a 
couple of specific questions on certain sections of 
the bill. What are your views on section 31? Do 
you support the proposals on the procurement of 
recycled and recyclable products? 

John Downie: Yes. 

Tom Ballantine: I have already welcomed that 
particular section. My only other comment is that it 
could be extended into other areas. 

Mark Griffin: On that point, do you think that a 
similar amendment could be made to section 10, 
on supported businesses? Under section 31, the 
Government will set out in regulations that a 
specific proportion of recyclable products can be 
procured and I wonder whether it would be 
appropriate in section 10 for a specific proportion 
of contracts to be awarded to supported 
businesses. 

John Downie: I have always tended to be in 
two minds on that question. It might sound 
perfectly reasonable, but you would have to 
ensure that that pool of supported businesses met 
quality standards and other criteria and could 
deliver what you wanted. Social enterprises have 
been mentioned in this respect; as a chair of a 
social enterprise, I can tell you that there are 
different types of social enterprise, some of which 
are community based and others that are larger 
than that. 

We need to give everyone the opportunity to be 
part of the process and make bids, and that will 
come down to the change in culture and 
relationships. We should certainly be very wary of 
stipulating that, say, 10 per cent of all contracts be 
designated to particular types of organisations. 
Might that, for example, result in organisations 
changing their formation to suit those criteria? 

Chris Oswald: There is a problem with the 
definition of supported businesses as it stands, 
because a number of organisations that might not 
consider themselves to be providing supported 
employment could fit into it. In supporting the 
Sayce review, which essentially moved away from 
supported businesses as a model for employing 
disabled people, the commission wants disabled 
people to be far more integrated into the 
workplace. 

Pragmatically, another problem with your 
suggestion is that there are very few supported 
businesses left in Scotland and they provide fairly 
limited goods. Requiring local authorities to give a 
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certain amount of contracts to such organisations 
could, again, be setting them up to fail, and I 
would prefer an emphasis on the purpose of the 
contract rather than on some figure that has been 
plucked out of the air for a threshold or a particular 
proportion of the business being supplied to a 
particular sector. It should all be based more on 
the utility and purpose of the contracts. 

John Downie: With regard to disabled people, 
the SCVO runs community jobs Scotland, a 
consortium of more than 500 organisations, and at 
the moment we are looking at how we help young 
people with long-term conditions get jobs, as well 
as being very focused on disabled people. Those 
jobs will be real jobs in regular—or should I say 
mainstream—third sector organisations. The 
issue—procurement can still be used to do this—is 
how you support organisations that are taking on 
people who are disabled or who have long-term 
conditions. It can be done; with the right support, 
public and private sector organisations are more 
than willing to take people on. Such an approach 
will also take us away from the prospect of setting 
up some supported businesses to fail. 

Adam Ingram: As you know, the bill provides 
remedies for suppliers. Is it necessary for the 
remedies regime for the new sub-EU procurement 
threshold to be similar to that for the above-
threshold regime? Are those provisions 
appropriate? 

The Convener: Does anyone wish to respond? 

Martin Rhodes: To be honest, we do not have 
a view on that. 

John Downie: Remedies certainly need to be in 
place but I will have to think about that particular 
issue and come back to the committee on it. 

Tom Ballantine: It is important to have 
remedies. However, with regard to the bill’s 
provisions on actionable duties and non-
compliance with section 8, I am concerned, again, 
about how we are talking about sustainability and 
sustainable procurement. If people are required 
only to consider economic, social and 
environmental aspects, it is difficult to see how 
that will flow into things being actionable, remedies 
and so on, unless there is some clarity on how 
those three aspects relate to one another 

The Convener: As members have no further 
questions and our witnesses have no final 
comments to make, I thank the panel for what has 
been another useful and thought-provoking 
session that has provided us with a lot of 
questions to ask the cabinet secretary when she 
comes before us. If later on you feel that you have 
forgotten anything—I know that John Downie is 
going to come back to us on a particular issue—
please provide it in writing to the clerks. 

I suspend the meeting for five minutes for a 
changeover of witnesses and a comfort break for 
members. 

10:46 
Meeting suspended. 

10:51 
On resuming— 

The Convener: Our second panel on the 
Procurement (Scotland) Bill includes 
representatives from trade unions, including those 
that submitted public petition PE1481, on 
blacklisting. I welcome Stephen Boyd, assistant 
secretary, Scottish Trades Union Congress; Mike 
Emmott—I hope that I have got your name right—
employee relations adviser, Chartered Institute of 
Personnel and Development; Pat Rafferty, 
PE1481 representative, Unite; and Dave Watson, 
Scottish organiser, Unison Scotland. 

Gentlemen, to what extent were trade unions 
consulted on the bill’s provision? 

Dave Watson (Unison Scotland): We were 
consulted in the formal sense and we made 
submissions at every stage of the process. We 
were also involved in a series of discussions with 
officials and others in relation to the bill. We have 
worked on procurement for many years, and one 
of the advantages has been the degree of stability 
over the years in the officials who have dealt with 
procurement, which is something that you do not 
always find in Government departments. They 
always go out of their way to try to address issues, 
even though they are very pushed for time. 

Stephen Boyd (Scottish Trades Union 
Congress): I endorse Dave Watson’s comments. 
The STUC has a long-standing and constructive 
working relationship with officials in the 
procurement directorate.  

We were involved and represented in all the 
various working groups that were established 
around the bill and we have also maintained a 
regular and quite constructive engagement with 
ministers. We have no complaints about the level 
of engagement. 

The Convener: Will the bill deliver the 
Government’s policy objectives of  
“delivering social and environmental benefits, supporting 
innovation and promoting public procurement processes 
and systems which are transparent, streamlined, 
standardised, proportionate, fair and business friendly”? 

Dave Watson: In broad terms, the bill is fine, 
but generally it is too timid. It reflects a risk-averse 
approach to procurement. It focuses essentially on 
housekeeping—on tidying up systems—rather 
than on the wider benefits that we could get from 
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the £9 billion to £11 billion of procurement. That is 
why we have focused on issues such as the living 
wage, tax dodging and employment standards. 
Using procurement to address those issues is one 
way that the devolved legislature can tackle those 
issues. That is why we are part of the 10 asks 
coalition, which has been referred to several times 
already. 

There is an issue about where you pitch a lot of 
these things but, for us, the important thing is that 
the bill sets out a clear statement of intent. Very 
often with people who are involved in procurement 
and other arrangements, if you set out clearly what 
you want to achieve, you can change behaviours. 
That is where we see the bill at its strongest. 

The Convener: I think that we will cover the 
specifics that you mentioned later. 

Mike Emmott (Chartered Institute of 
Personnel and Development): The CIPD is a 
professional body; we are not a trade union as 
such, but you could say that we represent the 
human resources community in all its 
manifestations from HR managers to academics, 
students, consultants and so on. 

I am afraid that I have not spent as long on the 
bill as I perhaps should have done. However, 
looking at some of the documents around the bill, 
including the Scottish Government’s policy on 
procurement in relation to blacklisting, I want to 
see a clear focus. The word “objectives” is 
important—the consideration of what you are 
trying to achieve. In order to protect individuals 
and improve practice, you probably need a 
forward-looking focus. Some of the wording about 
the nature of the inquiries to be made looked as if 
it might be wider than what is needed to make 
sensible decisions about procurement for the 
future. 

That may be a slightly arguable point, but I am 
simply trying to ask, what are you trying to 
achieve? That is what needs to be clear. I do not 
speak for business because the CIPD is not a 
business body—it is a professional body—but I 
think that having a forward-looking focus, 
protecting individuals and improving practice is the 
right approach. 

Stephen Boyd: To supplement Dave Watson’s 
comments, the STUC found the bill slightly 
disappointing when measured against the early 
aspirations for what was then described as a 
sustainable procurement bill. About 18 months or 
two years ago we enjoyed discussions with 
ministers about the bill. At that point, we were 
talking about issues such as economic impact and 
ministers seemed quite confident then that they 
would be able to do something really new, 
different and challenging. We were much more 
circumspect about what might be achieved but, 

nevertheless, the aspirations were set very high 
and I do not think that the bill really delivers on any 
of them. 

The Convener: As I mentioned to the first 
panel, the bill covers such a wide range of 
organisations that it needs to be quite high level. 
Could the points that you have raised be 
addressed through subsequent legislation and 
regulations? 

Stephen Boyd: There is certainly scope for that 
but we have concerns about specific issues, such 
as the living wage, which is not mentioned in the 
bill or in any of the supporting documents. It 
seems to have fallen off the agenda and we are 
concerned about that. 

Pat Rafferty (Unite): As you mentioned earlier, 
convener, I was involved with the Public Petitions 
Committee in relation to the petition on 
blacklisting. Mike Emmott touched on the topic of 
blacklisting and we would certainly like to expand 
on blacklisting and how we address it within the 
bill. 

The Convener: We will certainly go into more 
detail on that later on.  

Alex Johnstone has some questions on the key 
concepts and application of the bill. 

Alex Johnstone: Thanks, convener. Does the 
bill apply to the right set of contracting authorities? 

Dave Watson: From our perspective, when I 
read through the bill the first question that 
screamed out at me was, “Where’s Scottish 
Water?” 

I thought about it and then it clicked that of 
course Scottish Water is unusual in Scotland 
because it is a public service that is covered by 
the utilities directive. I suspect that that is why it is 
not included. I think that some of the officials have 
said that in evidence to you before. I understand 
that point, but I still think that Scottish Water 
should be included. The reason for that is that the 
utilities directive is fine, but the bill is seeking to 
establish a number of general and specific duties 
right across the public sector. 

Scottish Water is clearly part of that. It is a big 
purchaser; its capital programme is worth £500 
million a year, so it is very important for industry. 
The specific duty should apply to Scottish Water 
and other public corporations on the same lines. 

11:00 
Alex Johnstone: Do you support the 

introduction of the new regime for below-EU-
threshold contracts? What are your views on the 
thresholds that the bill introduces? 

The Convener: Is that for Dave Watson again? 
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Pat Rafferty: Dave Watson is our lead person. 

Dave Watson: As members know, there is an 
enormous variety of thresholds across Europe. 
One advantage of having a higher threshold is that 
it makes bidding simpler, because simpler 
processes can be used. It might also mean that 
we can have wider quality considerations that are 
not as constrained by European rules, which might 
happen if thresholds were not set at the right level. 
Proportionality, which is a clear concept in 
European law, would apply. 

I am wary about only one point. One advantage 
of the application of the procurement regime 
relates to access to contracts. Small businesses 
and some minority groups and others have 
historically not always accessed contracts 
because they have not been aware of them. We 
might say that that could be balanced by the 
provision in the bill that says that everything 
should be published on the public contracts 
Scotland website. However, I know that small 
businesses would say that they do not have the 
time to hunt through that website, which involves a 
complicated searching exercise. There might be a 
risk that purchasers get into relationships in which 
they work with a limited group of suppliers, which 
other suppliers might find difficult to break into. A 
balance must be struck. 

A point about thresholds that has not been 
highlighted is that the new EU directives that we 
are awaiting may address thresholds in relation to 
health and social care procurement. We hope that, 
when the final directives come through, there 
might be flexibility through higher thresholds to 
exclude health and social care, which is a big 
issue for us and others. A swathe of our problems 
with procurement boil down to health and social 
care and particularly social care. How we address 
that issue could be a factor. 

A lot of community benefit issues relate to the 
higher threshold—£4 million—which is quite high. 
If we look at procurement contracts by value, they 
look big, but we should not lose sight of the fact 
that they are made up of a lot of small contracts. 

A balance is involved. I do not have an absolute 
answer. However, if too many public sector 
contracts are excluded from the process, we will 
have to be wary about access to those contracts. 

Alex Johnstone: You have talked a lot about 
balance. How will the new thresholds affect 
contracting authorities and bidders for contracts? 
Does the bill’s structure create a fair position for 
contracting authorities and potential bidders or 
does it give one or the other an advantage? 

Dave Watson: I do not think that there is an 
advantage. We represent most of the staff who do 
the procurement job in public bodies. Balance is 
an issue at the moment, and judgments must be 

made. Simplicity is fine, but it has a trade-off—do 
people get the full access that they require? There 
is no easy solution, but the approach of pitching 
different types of contract in different ways is 
probably right. 

It is right that we have the flexibility under the bill 
to adjust the thresholds in secondary legislation. 
One advantage of the reporting mechanisms is 
that we can start to learn a bit more about how the 
provisions are being applied. You as legislators 
might think that something has not worked well 
and ask whether the thresholds should be 
changed. 

Alex Johnstone: Has the bill avoided the pitfall 
of making the procurement process simpler for 
those who are implementing it by making it harder 
for those who are bidding? 

Dave Watson: I was speaking at a conference 
of procurement professionals the other day, and 
that was not their view. To be honest, I am 
probably not some of our members’ most popular 
trade union official, given that we keep adding to 
the things that should be done through 
procurement. Most procurement officials would 
say that their job used to be about sorting out 
technicalities and getting a cheap price, and now 
they have all those other things to do. In fairness, 
that would be the view of procurement 
professionals.  

Sadly, my answer has to be, “Well, life’s like 
that.” Essentially, life gets more complicated and 
the provisions get more complicated. Procurement 
officials would argue that the provisions do not 
necessarily make things simpler for them. In fact, 
they will be required to take account of a much 
wider range of factors.  

Alex Johnstone: Do any other witnesses agree 
or disagree with Dave Watson?  

Pat Rafferty: I would not dare disagree with 
Dave Watson.  

Stephen Boyd: Absolutely. 

The Convener: We move on to part 2, on 
general duties and procurement strategies. 
Gordon MacDonald has some questions on that.  

Gordon MacDonald: What are your views on 
the proposed sustainable procurement duty? 

Dave Watson: As— 

The Convener: Dave Watson definitely seems 
to be the lead witness.  

Dave Watson: As a participant in the Stop 
Climate Chaos coalition, I defer to Tom 
Ballantine’s earlier evidence, with which Unison 
Scotland largely agrees. He outlined the reasons 
for that duty and there is not much point in my 
repeating them. We largely go along with those 
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views. It is part of the 10 asks, and we have given 
some specific views about that issue.  

Gordon MacDonald: Do you see any conflict 
between the sustainable procurement duty and the 
general duties to treat suppliers without 
discrimination and to act in a transparent and 
proportionate manner? How might contracting 
authorities resolve such a conflict? 

Dave Watson: I do not want to tread into the 
area of the living wage, because I presume that 
you will ask us about that later. There are some 
specific issues around discrimination in connection 
with that and I will be happy to explain some of the 
legal issues as we see them.  

The value of general duties is that they set the 
statement of intent that I was talking about earlier. 
The difficulty that a lot of our members find in 
implementing them—as I said to another 
committee in a discussion about better 
regulation—is that they sometimes struggle to 
know which duty to apply if there is a conflict. If 
you are a meat inspector inspecting animals going 
down an abattoir line, are you more worried about 
the diseased animal or about the economic impact 
of stopping the line? If you are a meat inspector, 
you just cannot make those judgments, so if we 
are going to have those duties, the right approach 
is to apply them at a higher strategic level, so that 
those duties apply to the guidance that public 
bodies have to apply. We do not want confusion 
for our members at the sharp end when they have 
to apply those duties in individual cases.  

Gordon MacDonald: Is it a case of ensuring 
that we have the right policy guidance in place? 

Dave Watson: That is absolutely right. First 
there is guidance, and then the individual 
procurement rules and policies of individual local 
authorities, because that is where our members in 
procurement put their focus.  

Gordon MacDonald: Do you welcome the 
proposals on procurement strategies and annual 
reports, and how might they be used to hold 
contracting authorities to account? 

Dave Watson: I very much welcome them. 
There is value in them, as long as they do not 
become just a tick-box exercise. To be honest, it is 
up to us as civil society organisations and to 
yourselves as legislators to pull in people who just 
do the box ticking. It gives us the opportunity to 
get a better picture of how those things work in 
practice, enabling us to evaluate the impact of 
legislation and regulation. 

Adam Ingram: Dave Watson said that, in his 
view, the legislation is too timid. On the previous 
panel of witnesses, we heard from the likes of 
John Downie, who indicated that he doubted 
whether behaviour would change on the back of 

the bill, and that what is required is a cultural and 
behavioural change so that procurement officers 
have the confidence to bring to bear consideration 
of local social impact and the like. What do we 
need to do to the bill to effect that change? 

Dave Watson: I am not quite as cynical as John 
Downie is on that issue. My view is that cultural 
change needs a number of stages, and legislation 
has an important effect. For example, with the 
legislation on violence at work, we argued that, as 
a result of the Parliament saying that assaulting 
people at work—in that case, it was emergency 
workers—was wrong, the training and guidance 
would start to be introduced. That got out among 
the public and things started to change. Another 
good example is drink-driving. The cultural attitude 
that, dare I say it, Mr Ingram, you and I might 
remember from many years ago has changed. It 
did not change overnight and just because 
legislation kicked in, but the legislation was a 
catalyst for a broader cultural change. I entirely 
accept that passing legislation does not in itself 
make cultural change, but it can be the start of a 
process that will in a number of years deliver 
useful change. 

Mike Emmott: I agree with Dave Watson that 
pressures from outside can fly a flag and test what 
the rest of the community thinks—you pick up flak 
or you get support. Adam Ingram is absolutely 
right that culture change is needed. It is almost 
tautologous to say that we need culture change to 
change behaviour, because when we get the 
behaviour, we know that we have the culture. As 
Adam Ingram said, the question is how we do it. 

I have two points on that. One is that those at 
the top of an organisation have to believe in what 
they say. By and large, people at the top of 
organisations do not get a lot of credibility just for 
saying things, so they have to find ways of 
communicating that are believable and believed 
and they have to behave in accordance with what 
they say. 

My second point has sort of come up already. I 
am no kind of expert on procurement, but if it is 
just left as a job for the procurement guy, he will 
be stranded and it will become a box-ticking 
exercise as he has nowhere to go. Instead, an 
organisation can embrace procurement, take it on 
board and accept it in the way that happens with 
legislation, good practice or standards that have to 
be applied. The issue is about leadership and line 
management training. If it is left to the 
procurement people, it could just be a dead letter. 

Stephen Boyd: In many ways, this is quite an 
old debate. Eurostat publishes figures on the 
proportion of procurement spend that is spent 
domestically. Obviously, there are no figures for 
Scotland as it is not a separate member state, but 
the United Kingdom is always right at the low end 
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of the spectrum in that regard. We are told that 
that is because other countries do things 
differently, and there have been various reviews of 
that over the years. Back in 2004, I think, we had 
the massive Wood review, the purpose of which 
was to identify what other countries did differently. 
However, the review’s conclusions were very 
weak. It could not identify anything practically that 
other nations did differently—it was all about the 
whole culture of procurement. 

On how to change that, Dave Watson made the 
point well about legislation. Training and resources 
are absolutely vital. In our submission, we 
mentioned the Marrakech training programme. I 
know from speaking to procurement officials in 
Transport Scotland for example that people have 
taken a different view of the procurement process 
after going through that training. 

The signal that comes from the top is important. 
A few years ago, we had a discussion with 
Government officials about what might be 
achieved in a particular industrial sector in 
Scotland and what the role of Government might 
be in that. Those officials were very positive about 
the way in which Government might send signals 
to the private sector about forthcoming contracts. 
Lo and behold, a few years later, we have been 
told that that just cannot be done under EU law so, 
if we are going to procure in that area, the 
contracts will necessarily flow out of the country. 
We need to think ahead and send strong signals. 

The Convener: When I read your submission, I 
thought that the Marrakech programme must have 
involved an exotic holiday for somebody. Could 
you explain that a little more? 

Stephen Boyd: There are other people in the 
room who could probably do that a lot better than I 
can. I think that the programme has been 
delivered mainly to central Government 
procurement officials, although I might be wrong 
about that. It is about trying to get the procurement 
community to look at the range of issues that can 
be included in the procurement process—the kind 
of issues that we are discussing today. I will not 
embarrass myself by trying to give you any more 
details, but I can perhaps commit to providing 
something on paper to the committee at a later 
stage. 

The Convener: Thank you. I will have to look it 
up myself. 

11:15 
Pat Rafferty: The bill gives us an opportunity to 

enforce guidance that already exists—I am 
thinking of the guidance on the living wage and 
blacklisting, in particular. We welcome the Scottish 
Government’s recent guidance on blacklisting and 

how, through procurement, the public sector can 
deal with companies that have been involved in it. 

However, guidance is guidance—it is 
discretionary; it is not enforceable. The bill gives 
us an opportunity to enforce some of the existing 
guidance, particularly the guidance on blacklisting. 
Although we have every confidence that the 
guidance on blacklisting will be applied by most 
public bodies, especially the local authorities, the 
bill could send a strong message that that is to 
take place, and I think that the committee needs to 
give that serious consideration. 

Jim Eadie: Good morning, gentlemen. 

I have a specific question for Mr Watson on 
what his organisation’s submission—which I read 
with interest—says about freedom of information. 
It states: 

“We want to see amendments to the Bill to the effect that 
all companies bidding for public contracts should, as a 
condition of the contract, have to comply with FOI 
legislation as regards that contract.” 

What is the intention behind that? Given that we 
are in Edinburgh, were you thinking of contracts 
such as the one for Edinburgh royal infirmary? A 
lot of information in relation to that contract has 
been redacted from what is available to the public 
under FOI on the basis that it is commercially 
confidential. Is that the target of your 
organisation’s proposition? 

Dave Watson: I have spent what seems like 
half my life chasing details of that particular 
contract from the Scottish Information 
Commissioner and the courts. I have the 
proverbial scars from that case and from many 
others. 

For us, the principle is that, if a company wants 
to bid for the public pound, it must buy into public 
values such as openness and transparency. We 
are not saying that freedom of information 
requirements should apply to all the processes of 
a company—such as a big construction 
company—that bids for a contract; we are saying 
that the processes that relate to the contract for 
which it is bidding should be open to FOI. All the 
defences to do with commercial confidentiality and 
other arrangements that exist under the current 
FOI provisions would still apply. The simple 
principle is that, if a company follows the public 
pound, it must buy into public values. 

Private finance initiative contracts are a classic 
example. We have pursued information on such 
contracts—I have written a book on the subject, 
which highlights all those arrangements. However, 
the issue goes wider than that. People are entitled 
to have a level of transparency on a wide range of 
public contracts. In fairness, I think that the bill 
tries to provide transparency; I just think that the 
FOI bit has been missed out. 
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Jim Eadie: I wanted to get that out of the way at 
the start—thank you for that clarification. I look 
forward to the amendments to the bill in due 
course. 

I turn to the community benefit requirements in 
the bill. I will begin with Mr Boyd. The STUC’s 
submission indicates that the requirement that 
contracts that have a value of £4 million or more 
should include community benefit clauses is not 
strong enough. It says that the bill only states that 
such clauses should be included, not that they 
must be included. Can you tell us a bit more about 
that? 

Stephen Boyd: I am slightly concerned that 
there is a growing misconception that the bill 
stipulates that community benefit clauses must be 
included in such circumstances. I notice that the 
Scottish Parliament information centre briefing 
briefs to that effect. It is very important to get it on 
record that the bill contains only a “should”. 

Community benefit clauses are potentially an 
extremely useful lever for local economic 
development. In Scotland, we have a sector-based 
economic strategy, which I would argue can work 
very well for certain parts of the country but less 
well for others. I think that we need to focus 
increasingly on what levers we can pull in those 
other parts of the country that will boost local 
economic development. Community benefit 
clauses—if they are well designed—are one such 
lever.  

We have numerous examples from around 
Scotland and the Scottish Government has 
published good literature on the issue, which I 
think has been underused. We can learn from 
those good examples and ensure that public 
contracts deliver genuine economic benefits that 
will leave a durable impact in communities. I 
therefore argue that contracts of the scale we are 
discussing should stipulate that community 
benefits must be delivered as a minimum. 

Jim Eadie: Is that the right level at which to set 
the threshold? 

Stephen Boyd: I do not have a compelling view 
on the level of the threshold, although it certainly 
seems high. I have seen no justification of why 
contracts of half that size should not contain 
community benefits. The threshold seems entirely 
arbitrary, and I have not seen a decent 
explanation of why a value of £4 million should be 
the starting point. 

Dave Watson: I agree with Stephen Boyd: I 
think that £4 million is too high. I understand why 
the threshold has been set at that level, although 
other thresholds were considered. Those are large 
contracts, but there are other large contracts for 
which we would want to lever in community 
benefits, particularly for the local community.  

We should pitch the threshold at a lower level. I 
do not have a precise figure, but I would even go 
as low as half of the current threshold—£2 million. 
Otherwise, we are talking about only the very big 
contracts and not extracting community benefits at 
a local level. 

Pat Rafferty: I would not disagree with my 
colleagues Stephen Boyd or Dave Watson on 
lowering the threshold. The threshold of £4 million 
seems to be quite high and would bar some 
organisations from participating. 

Jim Eadie: Just for completeness, does Mr 
Emmott have any views on that? 

Mike Emmott: I will pass on that. 

Jim Eadie: It is clear that there is an opportunity 
in the bill and in any associated guidance that is 
issued to cover workforce-related issues, such as 
the inappropriate use of zero-hours contracts and 
the often illegal and unacceptable practice of 
blacklisting, as stipulations when awarding 
contracts. I would be interested to hear the views 
of witnesses; perhaps it would be appropriate to 
kick off with Mr Rafferty, given his interest in the 
subject. 

Pat Rafferty: Thank you—I touched on the 
issue of blacklisting earlier. Although we welcome 
the guidance from the Scottish Government, there 
is a clear opportunity in the procurement bill to 
enshrine the guidance and give it a legal impact 
and a strong footing so that local authorities and 
other public sector bodies can enforce the 
provisions and ensure that companies that 
blacklist are dealt with appropriately. 

There are discussions going on in the 
companies that have been found guilty of 
blacklisting to seek solutions. We need to move 
the issue forward with regard to compensation and 
how companies that use blacklisting are dealt with 
when they are able to retender for public sector 
contracts. 

There are concerns about the level of 
compensation that is being mooted at present. We 
have heard a range of figures mentioned, from 
£1,000 to £100,000, but there is no way that 
people will get £100,000—it will be more like 
£1,000. The devolution of powers to the Scottish 
Government offers an opportunity to address that 
issue and find a Scottish solution. 

There is a great opportunity to address 
blacklisting companies in the bill. We also need to 
consider how we deal with a situation that arises 
while a contract is on-going and a company 
appears to be blacklisting. There is a real 
opportunity for us to strengthen the way in which 
we tackle that scurrilous practice that companies 
have clearly been guilty of. 
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Jim Eadie: So, to be clear, you want to put the 
guidance on a statutory footing by including it in 
the bill. 

Pat Rafferty: There should be a provision in the 
bill that clearly addresses how we deal with 
companies that have used blacklisting through the 
procurement process. 

Jim Eadie: What discussions have you had with 
the procurement officials at the Scottish 
Government on the issue? Have you suggested 
that to them? 

Pat Rafferty: We have. I have not been 
involved directly, as a sub-committee has been 
formed on the issue. Jackson Cullinane is on that 
sub-committee. There has been dialogue, which is 
on-going, about how we can frame that. 

Jim Eadie: I have here the advice to which you 
referred. In paragraph 17, it states: 

“The Scottish Government intends to meet with the 
STUC and interested trade unions, on a quarterly basis 
initially, to review how the guidance is being applied”. 

Will that be an opportunity for you to have a real 
stake in ensuring that the guidance—assuming 
that it is not included in the bill—achieves what it is 
meant to achieve? 

Pat Rafferty: There will be an opportunity to 
discuss the matter in that forum, but it would be 
more powerful to have a section in the bill that 
strengthens the guidance that has already come 
from the Scottish Government. 

The Convener: Is it not covered under section 
23, on the selection of tenderers, and under 
section 24, on the guidance on selection of 
tenderers? 

Pat Rafferty: I do not know verbatim what those 
sections say, but in discussions I have been told 
that the provisions are not strong enough and that 
there needs to be a specific section containing 
more detail on the guidance. 

The Convener: Mr Emmott, blacklisting has 
been looked at in terms of the tenderers. As a 
former HR professional and member of your 
institute, I believe that blacklisting is sloppy HR 
practice. What is your comment on that? How 
would your organisation approach the issue? 

Mike Emmott: You have put your finger on an 
important element. I would not have said it myself, 
but sloppiness is probably at the heart of some of 
the real problems that have occurred.  

My chief executive officer, Peter Cheese, gave 
evidence to the Scottish Affairs Committee back in 
September and made it clear that we totally 
condemn blacklisting. As you may know, some of 
our members are currently being investigated 
under our code of practice for HR staff to see 

whether they should suffer some kind of penalty. 
That investigation will, I presume, continue for 
some time because the legal proceedings in 
London that are related to blacklisting are just 
getting under way and the timescales for them 
look quite long. Therefore, I declare an interest in 
that some of our members’ names have been 
brought up in the context of blacklisting, and Peter 
Cheese has said that we totally condemn the 
practice. 

Next week, we will publish a guide on pre-
employment checks, which sounds a bit technical. 
It will not focus specifically on blacklisting, but it 
will raise the issue of whether any form of 
blacklisting is ever okay. It will also look at the 
impact of social media and whether employers are 
allowed to go online, snoop around and look for 
things to find fault with. In addition, the guide will 
talk about the supply chain, the use of contractors 
and the use of employment agencies or people to 
carry out checks. We are trying to demonstrate 
that we draw a line under blacklisting and say how 
people can keep out of trouble in the future. 

That brings me to a general point that follows on 
from blacklisting. I am happy to talk about zero-
hours contracts, on which we have done quite a bit 
of work— 

The Convener: Before you go on to that 
subject, is there a conflict between what is in the 
bill on tenderers and employment law, which is still 
a reserved issue at the moment? 

Mike Emmott: There is a layer that you are 
looking to place around the law. As I said, I am not 
a procurement guy, but I suspect that that tension 
always occurs. However, if you accept a layer in 
relation to equal opportunities and diversity, I 
cannot see why you would suddenly decide that 
you cannot have anything other than the law in 
this area.  

As you probably know, there is quite a growth in 
soft law—although not desperately in the UK—and 
the European Commission is moving towards 
softer approaches that do not lay down strict rules 
about everything. At a global level, there is quite a 
lot of soft law around the international framework 
agreement and so on. 

I do not have a problem with the fact that there 
is a law and you are looking to impose a 
procurement dimension on that as a 
superstructure, if you like, but in the longer term 
there is scope for confusion about exactly what 
people expect and what society expects. 
Legislation is not popular, and in this case the fact 
that the matter may be reserved might mean that 
there is not an immediate option. 
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11:30 
You can argue that using procurement means 

that you can involve a wider range of attitudes and 
look at ethical issues, soft issues and good 
practice, but I make the point that that gives a lot 
of discretion to the people who make the 
decisions, which could be quite tough work. Just 
because something is not good practice does not 
mean that it is execrable or an awful thing to do. 
Good practice is a wide range of stuff. The 
position on blacklisting is clear because several 
bits of legislation bear on it, including the data 
protection legislation, where there are massive 
penalties. However, if you are going to allow, 
encourage and use discretion, it is probably a 
good idea to produce a code or some guidelines 
so that people know against what standard they 
are being judged. 

I know that I am simply reintroducing the 
question of how guidance would relate to 
legislation, and I cannot really answer that 
properly—it is a philosophical question that I 
perhaps struggle with. However, it is worth a go. 
We have produced a code on pre-employment 
checks, and I hope that that might be useful to 
some of the people who are involved in 
blacklisting. Similarly, on zero hours, we are 
talking about codes, and last week we produced 
some material, which I am happy to send to your 
clerks, that I think gives a fairly balanced view on 
zero-hours contracts. 

Dave Watson: On blacklisting, I am a member 
of the group that Pat Rafferty mentioned. We 
welcomed the Scottish Government’s initiative and 
we took that forward in advance of the bill. In our 
view, the initiative does not go quite far enough, 
but that is probably our view on most things. We 
will review it, but it does send out the sort of 
behavioural messages that we sent out before. 
That is also important in relation to some of the 
wider workforce issues. 

Along with zero-hours contracts, we would 
include people with nominal-hours contracts, by 
which I mean people who have a contract for, say, 
10 hours but regularly work 15 or 20 hours. People 
will always say that there are people who want 
such contracts—and there are, in some areas—
but that is not the norm, particularly in areas such 
as care. We need to be clear that, in those 
circumstances, zero-hours contracts have some 
unfortunate impacts that may not always be 
obvious. Interestingly, some of those are similar to 
the impacts of blacklisting. 

The other day, I was doing a focus group with a 
group of care workers and I said to those who 
were on zero-hours or nominal-hours contracts, 
“Would you raise health and safety issues with 
your employer?” They said, “We’re on these 
contracts. If we raise health and safety issues, we 

will not be asked back.” That is exactly the position 
that colleagues were in with blacklisting. Sadly, 
when I then asked them, “What if you saw care 
abuse?”, they said, “We’d be pretty reluctant to 
raise that as well, to be honest, for the same 
reason.” People on zero-hours or nominal-hours 
contracts who raise difficult questions do not get 
asked back, and people are concerned about that. 

Another workforce issue that it is clear you can 
address under the legislation—you raised it 
earlier, convener—is training. We do not specify in 
enough detail the required level of training, 
particularly in the field of care. To be frank, lots of 
people are recruited into the care field and sent 
out to deal with complex situations with only a day 
or two of training. That is just not acceptable. The 
way in which we procure care is a national 
disgrace. We really have to get a grip on that, and 
procurement is the way in which we do that. 

The Convener: We have evidence coming from 
the Health and Sport Committee on that as well. 
Mr Emmott wants to come back in. 

Mike Emmott: I want just to say that 
whistleblowing is probably a consensus answer to 
the question of how we can stop employers 
mistreating people who simply want to draw 
attention to bad practice. In the national health 
service, the issue has been under continuous 
review for a long time, and there is a recent report 
by the whistleblowing commission as well. Its main 
weakness is that it treats it as a legal issue rather 
than a cultural issue, but that is another point. 

Jim Eadie: Just on the back of Mr Watson’s 
powerful contribution on the care sector, I note 
that you talked about the reluctance of care 
workers to come forward and report on abuse or 
lack of compliance with health and safety. We 
have a national health service whistleblowers 
helpline. Is that something that we should be 
thinking about for the care sector? 

Dave Watson: It is. Obviously, the NHS helpline 
does not affect the broader groups. There is a 
petition on local government whistleblowing in the 
Public Petitions Committee at the moment, and a 
separate issue has been raised in relation to the 
health service. We provided a submission on that 
last week, in which we highlighted the recent 
report of the whistleblowing commission, to which 
Mike Emmott referred. I think that it was Lord 
Leveson who chaired that, although he is probably 
more famous for other matters. That report sets 
out in considerable detail a lot of interesting 
procedures. We generally welcome that and think 
that it could be used in local government and the 
health service to strengthen whistleblowing 
provisions. 

There are problems because the statute is weak 
and has recently—only this year, in fact—been 
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watered down by the UK Government. There are 
sometimes problems with the disconnect between 
the statutory provision and the practice. As trade 
unions, we have to advise members that, if they 
do something outwith current UK law, they are not 
always protected from unfair dismissal. That is a 
problem that we highlight in the legal advice that 
we give. 

We set that out in slightly more detail to the 
Public Petitions Committee. However, I point you 
to the whistleblowing commission report, which 
came out only last week, for a very good analysis 
of the issue. 

The Convener: I am not sure that that is directly 
related to the procurement bill. I will not take any 
comments that are not directly related to the bill 
and are just on whistleblowing. 

Pat Rafferty: Okay. I will touch briefly on 
various points, particularly zero-hours contracts 
and the bogus self-employed. Those practices are 
widespread. For all the right reasons, Dave 
Watson raised the issue with regard to the care 
sector, but we see it in other sectors, too. For 
example, in the offshore sector we have bogus 
self-employed people who whistleblow. It is all fine 
and good that there is whistleblowing there, but 
getting people to step up to the plate and 
whistleblow is very hard indeed. 

Some of the survivors of the Super Puma 
disaster offshore were bogus self-employed. 
Employers were ready to cut their income. After 
the trauma that those people had been through, 
they then had to worry about paying their rent or 
mortgage and how they were going to feed their 
family. The issues of the living wage, zero-hours 
contracts and bogus self-employed have an 
impact on the economy. People on zero-hours 
contracts who go to their bank and say that they 
would like to go on the property ladder and buy 
their first house ain’t going to get a mortgage 
because, with a zero-hours contract, in effect they 
do not have a guaranteed income. Those issues 
have an effect on the economy and on people 
trying to progress. There are opportunities in the 
procurement bill to address some of those issues, 
which will benefit the economy in general. 

The Convener: I have worked in the offshore 
industry. People think that it is good to be a 
consultant on a zero-hours contract, because they 
look at the top line, but they forget all the 
responsibilities that come with that. That is 
certainly not spelled out by the companies that 
employ consultants or folk on zero-hours 
contracts. 

Mark Griffin: We have spoken about workforce 
issues but we have not really focused on the living 
wage. Are panel members content with what the 
Government has said about the living wage? Do 

they agree with the Government’s legal position 
that the living wage cannot be provided for in the 
bill and with its intention to use guidance to 
encourage employers to pay the living wage? 

Dave Watson: First, we should say that the 
Scottish Government has done a lot of very good 
things on the living wage. We in Scotland have the 
highest proportion of people on the living wage, 
particularly in the public sector. We welcome the 
commitment on accreditation because we think 
that that helps to drive good practice.  

Frankly, the gap is in procurement. If we are 
going to extend the living wage into the wider 
community, particularly the private sector, we 
need to remember that procurement is one of the 
ways of doing that. I do not want to reiterate the 
obvious case for doing that for employers and 
workers but, as far as the economic case is 
concerned, I simply note that, during living wage 
week a couple of weeks ago, Unison published a 
Landman Economics report showing that jobs and 
benefits could be generated in local communities 
by implementing the living wage through 
procurement. 

The legal issues arose as a result of the letter 
written by the then cabinet secretary and the reply 
that was received. Frankly, I would not have 
written the letter in the first place, because if you 
write to the European Commission, you run the 
risk of getting the wrong answer. In any case, we 
already had a perfectly adequate answer from the 
Commission in response to a parliamentary 
question that was asked by an MEP in 2009. The 
question referred to London, but the response set 
out the legal position very clearly and the same 
principle applied. 

The key legal issue is that for the living wage to 
be lawful in procurement it has to be linked to the 
performance of the contract. The first and 
overwhelming point is that it must not be 
discriminatory and, secondly, it must be specified 
in the contract. This is what we sometimes call the 
level playing field argument. As John Downie 
made clear in the previous session, that is the 
main issue for contractors. When we deal with 
contractors, they say to us, “Look, Dave, tell us 
what the rules are. If we’re bidding on a level 
playing field, that’s fine.” They are concerned that 
if the issue is dealt with in the evaluation stages, 
they do not know what they are bidding on. If they 
are told that they have to pay the living wage, that 
is fine, because they then know that they will be 
competing on something other than wage rates. 
That is the benefit of that approach. 

The other legal issue is that the living wage 
must apply only to the staff involved in the 
contract. You cannot say to a big private company 
bidding for a contract, “You have to pay the living 
wage under this contract,” and then tell it that it 
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also has to pay the living wage to everyone else 
who has a job with the company. You might 
persuade the company that it is a good idea, but 
you cannot enforce it on that basis. 

That is my summary, or what you might call the 
Noddy guide to the legal issues. If you want a full 
explanation, I suggest that you look at the 14-page 
counsel opinion that we submitted to the Local 
Government and Regeneration Committee’s living 
wage inquiry in which counsel set out in some 
detail how we should deal with those particular 
issues. I think that everyone here today will agree 
that, even with the procurement guidance, it will all 
boil down to a potential challenge under the 
posted workers directive. Let us think about this: 
that directive is a European piece of legislation 
governing cases in which a company, presumably 
from a low-wage eastern European economy, 
posts workers to Scotland to deliver a particular 
public service contract. One could imagine certain 
high-level, high-wage areas—for example, the 
offshore areas where the people Pat Rafferty 
represents work—where a company might want to 
bring workers over, accommodate them and so 
on. Can you really see the same thing happening 
in a cleaning or hospitality contract, where the 
difference in wages will be between the national 
minimum wage and the living wage? Is that profit 
margin enough to pay for the accommodation of 
hundreds of Polish, Romanian or Bulgarian 
cleaners or hospitality workers? Clearly it is not, 
which is the reason why there have been no 
challenges. 

Apart from Alex Johnstone, who I always put on 
my climate change slides, the only other 
Conservative politician who appears on the slides 
for my talks is Boris Johnson. Boris Johnson has 
said many times—as do his staff, as I discovered 
when I represented Scotland at the Living Wage 
Foundation the other week—that you have to take 
a view on legal challenges. As a lawyer myself, I 
know that if you ask lawyers for the legal position, 
that is what you will get. The right question to ask 
is, “I want to do this, Dave. How can I do it 
legally?” In the 14 pages of counsel opinion that I 
mentioned, we tell you very clearly how you do it. 
As for any legal challenge under the posted 
workers directive—bring it on. It is not going to 
happen, certainly not as far as the living wage is 
concerned; there might be an issue with high-
wage contracts, but then the living wage will not 
apply in those circumstances, as the employees in 
question are paid well above that level. 

If you really want to bottom out the theoretical 
legal challenges, our counsel opinion has shown 
how that can be achieved through a small 
amendment to the bill. Frankly, though, the 
chances of a legal challenge are absolutely 
minimal. 

It is no good saying that you will encourage 
people. As Stephen Boyd said, there is nothing in 
the financial memorandum about it, and it is the 
care field that will be affected. What it boils down 
to is that, if you specify the living wage, of all 
public procurement areas, that is the one where 
we need resources and where we need the bill to 
plug the gap. In the care field, it could create a 
situation in which there is continuity of 
employment, because people will not treat care as 
the new retail but will want to stay, and continuity 
of care. Coupled with the contracts and training 
issues that I raised earlier, that starts to create a 
quality provision in a field such as care by using 
procurement in the appropriate way.  

11:45 
Mike Emmott: The living wage has got traction 

and has become popular because employers have 
chosen, not necessarily without encouragement, 
to pay a living wage because they think that it 
pays off for them, often in terms of reputation, and 
because they can afford it; otherwise they would 
not do it. There is an issue of affordability, and you 
have to be careful, especially bearing in mind the 
fact that, as Dave Watson said, there is a 
minimum wage, and there is a question in the 
longer term about how many separate floors you 
want to run under wages and what is the 
justification for them. However, it is worth keeping 
employers on side, as they have been so far, and 
the proponents of the living wage, the Living Wage 
Foundation, tend to see it as something to be 
done by people who can see the value rather than 
as something that is pushed down employers’ 
throats.  

Pat Rafferty: Dave Watson makes a good point 
about being careful what question you ask and 
how you ask it, because it can affect the response 
that you get. Trying to get the living wage beyond 
the public sector and into the private sector is key, 
because the other factor is the unlevel playing field 
that it can create within public services, with some 
public sector bodies trying to keep services in-
house or tendering for services that will pay the 
living wage, while private sector employers paying 
the minimum wage can come in and undercut 
costs for other bodies, so that the services are 
outsourced and the quality of service deteriorates. 
All those arguments can be made. To create a 
level playing field and make it level for the whole 
tendering process including the public services, 
you need to broaden it and ensure that contracts 
stipulate that employers will pay the living wage.  

Mary Fee: I want to ask a couple of questions 
about climate change. Section 3 contains an 
amendment about the use of recycled and 
recyclable products, and I would be interested in 
the panel’s views on that. My other question is 
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about climate change duties and how useful they 
are in helping to meet our climate change targets, 
and about their lack of mention in the bill.  

Dave Watson: I have two points to make in 
response to that. First, we think that the recycling 
provision is a good one. As Tom Ballantine said, it 
is a model that we could perhaps extend more 
widely to drive that type of good practice. Often, 
staff in procurements—whether core procurement 
staff or the wider group of staff involved in 
procurement—are screaming out for good 
guidance, good support and good ideas. 
Legislation, guidance and the professional 
networks all help to do that, and the recycling 
provisions are a good example of that.  

Secondly, on climate change, the only thing that 
I would add to what Tom Ballantine said earlier 
relates to the current public sector duties with 
regard to climate change. We feel that perhaps 
they are not strong enough. I was a member of the 
group that drew up the guidance on that area. As 
you will see from recent reports on issues such as 
the transport strategy, there are areas where the 
public sector does not seem to have got it right, 
and that is our concern here too. We warned that 
that would probably happen, because many of the 
duties rely too much on top-down, heroic 
leadership models. In other words, if you read the 
guidance, it is about chief executives getting 
together and telling everybody else what to do.  

We argued that the cultural change needs to be 
built from the bottom up. There are great initiatives 
on climate change. For example, South 
Lanarkshire Council worked with the Scottish 
Government’s climate change fund on developing 
climate change ideas in the public sector from the 
bottom up by using workers. The beauty of that 
was not only that it created savings and benefits in 
the public sector but that people took the work out 
into their communities as a spin-off. Procurement 
can help, but we really need to get the public 
sector duty right so that it is more inclusive and 
drives change from the bottom up. 

Stephen Boyd: I absolutely endorse Dave 
Watson’s comments. I will open out the discussion 
a wee bit. We come back to a word that he used at 
the start—timidity. Much more can be done 
through the procurement agenda to support the 
shift to a more sustainable economy. That veers 
into innovation territory. 

We need to start thinking about procurement in 
the context of the demand side of innovation 
policy. We look at that policy pretty much 
exclusively from the supply side—it concerns 
skills, finance and so on. However, the scale of 
public procurement is such that it can create and 
sustain new markets. Formal procurement can 
provoke the private sector to produce goods and 

services that it would not otherwise have 
produced. 

Such issues are probably not for legislation. We 
might be able to do things through legislation—I 
have not thought about that too clearly—but we 
must open up the wider procurement agenda and 
start thinking about such issues more clearly than 
we have done to date. 

The Convener: I ask Adam Ingram to wash up, 
as they say. 

Adam Ingram: Is the introduction of a remedies 
regime for sub-EU-threshold procurement 
necessary and are the provisions appropriate? 

Dave Watson: Astonishingly, I do not have a 
particular view on that. I know that that will 
gobsmack all my colleagues and the committee. 

The Convener: I take it that it is a difficult 
question. 

Dave Watson: There must be a remedies 
regime. I do not have a strong view on whether we 
have got the right balance in the scale. 

Stephen Boyd: My position is the same. 

Adam Ingram: You have described areas in 
which you want the bill to be beefed up. Do you 
seek any other improvements? 

Dave Watson: I will highlight the issue of tax 
dodging. As members know, section 23(3)(b) 
refers to 
“an obligation to pay tax”. 

It will be possible to deal with companies that have 
been convicted of tax evasion, but there is also 
aggressive tax avoidance—members will be 
familiar with the issue. Companies that gain the 
taxpayer’s pound should pay taxes; that is not 
unreasonable. Members would probably find 100 
per cent agreement with that view among their 
constituents. 

The question is how to achieve that aim. There 
are questions about how far section 23(3)(b) will 
go and which contracts it will apply to. Will it apply 
to EU-regulated procurement, which is the big 
stuff? The tax dodgers are not the small 
companies but the big companies that can use 
transfer pricing and other techniques abroad. 

We need to look at that issue. People who are 
more expert than I am have looked at it. In 
England, provisions under the Public Services 
(Social Value) Act 2012 are used. We might 
incorporate elements of that in our bill. Public 
bodies across Europe—from France to Helsinki in 
Finland and other countries—are using such 
provisions and are not being challenged under EU 
rules for doing so. 
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This is a big issue for us. It boils down to a point 
that the convener made about what is reserved 
and what is devolved. We should not be too 
worried about that. Over the years, the Parliament 
has shown great imagination in doing things that it 
wants to do, even though it might not appear to 
have the legislative powers to do them. We have 
used the powers that we have to achieve the 
same end. 

Alcohol pricing is an example of that. Although 
we might have wanted to deal with the tax on 
alcohol, we could not do so because the power is 
reserved, so we found another way of tackling the 
issue. Violence at work is another example. We 
dealt with that through criminal rather than 
employment law. All that I am saying is that we 
bombarded you with our 10 asks because 
procurement law is devolved, so let us use that to 
tackle some of the things that we doubt the UK 
Government is likely to do much about. 

There is movement at UK level on tax dodging, 
but it is very weak because it looks at general 
avoidance. All the experts say that 99 per cent of 
tax avoidance will not be covered by such a new 
provision. That was last week’s announcement. I 
urge you to read what we said—I am sure that you 
will—and what we put in our evidence on that 
point, because civil society believes that that is an 
important principle that you would want to have 
something to say about. 

Stephen Boyd: I will take the opportunity to 
stress a couple of issues in our written submission 
that have not been spoken about. I listened with 
interest to the colleague in the previous panel who 
talked about supported workplaces and the 
contribution that his organisation made to the 
Sayce review. I emphasise that the Equality and 
Human Rights Commission was not speaking for 
the workforce in supported workplaces when it 
contributed to that review. Members of that 
workforce are, to put it mildly, extremely sceptical 
that they will be mainstreamed into workplaces 
throughout the economy on similar terms and 
conditions and supported in their employment in 
the way they are in their current workplaces. 
Anything that can be done through the bill—we 
have mentioned a couple of things in the written 
submission—to help support supported 
workplaces would be appreciated. At a minimum, 
we must start gathering decent information on 
public contracts that are going to supported 
workplaces. Despite the good work that is done in 
that area, they cannot provide information about 
that. 

On equality, we mention in our submission that 
we could force suppliers over a certain threshold 
to demonstrate that they have undertaken a recent 
equal pay audit in their company. That would 
support the range of work that we are progressing 

with the Scottish Government on women in the 
workforce, and would be very much appreciated. 

I also reiterate my points about innovation. 
Innovation is not dealt with particularly well in the 
bill. I am not convinced that that is a legislative 
matter at all. However, in considering the bill, we 
must start thinking about the demand side of 
innovation policy. There is a huge opportunity to 
do something different and world leading. We 
need a national task force to look at how all the 
different parts of the public sector can work 
together with the private sector to produce a step 
change in policy. 

The Convener: As no one has any further 
questions to ask or comments to make, I thank the 
panel for a most helpful session. We will certainly 
take on board all your comments. 

11:57 
Meeting suspended. 
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Scottish Parliament 

Infrastructure and Capital 
Investment Committee 
Wednesday 11 December 2013 

[The Convener opened the meeting at 10:00] 

Procurement Reform (Scotland) 
Bill: Stage 1 

The Convener (Maureen Watt): Good morning 
and welcome to the Infrastructure and Capital 
Investment Committee’s 26th meeting in 2013. I 
remind everyone to switch off mobile phones and 
BlackBerrys, as they affect the broadcasting 
system. However, some members might consult 
their tablets, because they have their papers on 
those devices. 

Agenda item 1 is on the Procurement Reform 
(Scotland) Bill. We will hear from the Cabinet 
Secretary for Infrastructure, Investment and Cities 
and her supporting team of Scottish Government 
officials. This is the final evidence session on the 
bill before the committee considers a draft report 
in January. I welcome Duncan McNeil, the 
convener of the Health and Sport Committee, who 
has joined us for the evidence session. 

I welcome Nicola Sturgeon, the Cabinet 
Secretary for Infrastructure, Investment and Cities, 
who is accompanied by Scottish Government 
officials Paul McNulty, head of procurement policy 
and development; Bill Watt, bill team leader; and 
Mark Richards, solicitor and branch head of 
commercial and business services. I ask the 
cabinet secretary to make some opening remarks. 

The Deputy First Minister and Cabinet 
Secretary for Infrastructure, Investment and 
Cities (Nicola Sturgeon): As we all know, 
Scottish public bodies spend about £10 billion 
every year buying things, so the decisions that 
they make when they spend that money are 
enormously important to businesses, the third 
sector and the economy as a whole. In recent 
years, we have made significant progress through 
our approach to procurement, but most people 
accept that there is still room for improvement in 
how the public sector buys goods, works and 
services. 

It is important that we strive to strike the right 
balance between being business friendly and 
addressing social and environmental needs and 
aspirations. The bill seeks to be business friendly 
by standardising processes, streamlining 
bureaucracy and encouraging innovation and to 

be socially responsible by looking at the broader 
economic implications of procurement decisions. 

It is important that we build in considerations 
such as community and environmental benefits at 
the start of the process and not as last-minute 
add-ons. We need to set clear standards for the 
conduct of public procurement and to make clear 
the importance of good business ethics. The bill 
will establish a national legislative framework for 
public procurement that is business friendly and 
socially responsible. 

I stress that the bill does not sit in isolation; it is 
part of the bigger programme of reform that we 
embarked on in Scotland after the publication of 
John McClelland’s report in 2006. That 
programme has led to the development of what is 
increasingly referred to as the Scottish model of 
procurement, which seeks to maximise the 
contribution that procurement can make to our 
economic prosperity. It sees procurement very 
much as an integral part of policy development 
and service delivery, and it looks to use the power 
of public spend to deliver genuine public value in 
purchasing. The value-for-money triangle—of cost, 
quality and sustainability—is central to the Scottish 
model of procurement, and economic, social and 
environmental sustainability must be at the heart 
of what we do. 

The bill will place a small number of general 
duties on public bodies in their procurement 
activities. For example, there is a duty to act 
without discrimination, in a transparent and 
proportionate manner and in a way that is best 
designed to improve the economic, social and 
environmental wellbeing of the area in which 
bodies operate. The bill also provides specific 
measures that are aimed at promoting good 
practice in procurement. 

Like the committee, I have heard a lot of 
discussion about the issues that the bill should 
address and how it should address them. 
Members will no doubt recognise the strength and 
depth of feeling on various aspects of the bill from 
different stakeholder groups. Striking an 
appropriate balance when dealing with views that 
are in some cases diametrically opposed has not 
been without challenges. However, taken together, 
the package of measures in the bill achieves the 
appropriate balance in responding to those views 
while retaining the flexibility to cover the diverse 
range of goods, services and works that our 
diverse public sector procures. 

Importantly, the bill is flexible enough to support 
the wide range of policy and service delivery for 
which the public sector is responsible. We 
recognise that special circumstances apply to 
some types of contract, such as health and social 
care contracts or contracts that universities and 
colleges need to award in support of research and 
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teaching commissions, and in both those areas we 
are committed to addressing the concerns that 
have been highlighted in evidence before the 
committee. 

We believe that making procurement spending 
work better for Scotland has enormous potential to 
contribute to our economic, social and 
environmental wellbeing and that it can help to 
ensure that Scotland remains in the vanguard of 
innovative public procurement, which will enable 
the best outcomes for Scotland. The bill helps us 
to work towards those goals, and I am keen to 
hear the committee’s views as part of the on-going 
scrutiny process. 

The Convener: Thank you. I invite Mark Griffin 
to start the questioning. 

Mark Griffin (Central Scotland) (Lab): I will 
touch on some of the points that you made about 
tendering for care and support services. A lot of 
the evidence that we have received has thrown up 
problems with tendering for those services being 
driven by cost rather than quality, which is driving 
down pay and conditions for workers and causing 
a high staff turnover rate in the companies that 
provide those services, and problems have been 
raised with the obligation on a public authority to 
retender for work at the end of a contract, which 
creates issues at the point of delivery, because a 
person might be used to a specific provider. What 
is your view of the opinion that some in the third 
sector have expressed that care and support 
services should be exempt from such competitive 
tendering? 

Nicola Sturgeon: I listened carefully to that 
evidence and I have read a lot of the evidence, 
which I have a great degree of sympathy with. I 
come from a background of being health 
secretary, so I know from first-hand experience 
how such issues can arise. Before I answer the 
question directly, I say for the record that, as I 
pointed out in my opening remarks, cost should 
never be the sole factor in making such decisions. 
I spoke about the cost triangle; it is important to 
bear it in mind that cost, quality and sustainability 
must operate in concert. 

On the specific points that Mark Griffin raised, I 
am aware that there are special issues that mean 
that it would not be appropriate to require 
competitive tendering for health and social care 
contracts. However, when an authority chooses to 
hold a competition for such services, it is important 
that some provisions in the bill would continue to 
apply. It is also important that an authority’s 
procurement strategy—we might go on to talk 
about procurement strategies in more detail—and 
its contracts register cover health and social care 
contracts. 

Having listened to the evidence, I can make it 
clear that we intend to lodge an amendment at 
stage 2 to exempt health and social care contracts 
from the provisions in the bill that relate to 
advertising and competition. I hope that that will go 
some way towards addressing the concerns that 
have been raised, but I shall pay close attention to 
the committee’s report in determining whether we 
can take further steps as the bill progresses. 

Duncan McNeil (Greenock and Inverclyde) 
(Lab): Given the focus that the Health and Sport 
Committee and I have had, I welcome the cabinet 
secretary’s position, as it stops the merry-go-round 
that puts a lot of pressure on the third sector. I 
presume—perhaps I should not do so—that the 
Scottish Government recognises the negative 
impact that the procurement and commissioning 
process can have and has had on the outcomes 
for people in receipt of social care, despite the 
objective of making genuine attempts to balance 
good value with good quality, which she 
mentioned—unfortunately, it does not always work 
that way. Will she confirm that the Government 
accepts that the procurement and commissioning 
policy can have a negative impact on the 
outcomes for people in receipt of social care? 

Nicola Sturgeon: I have listened to and 
recognise some of the concerns that have been 
raised. Our obligation is to ensure that the 
procurement regime does not lead to such 
undesirable outcomes. We would all accept that, 
when a public authority is procuring paper clips or 
other stationery, to take a random example, or, at 
a much higher level, when it is building new 
facilities, it is crucial to apply the rules that are laid 
down in the bill and the European Union rules for 
higher-value contracts. When an authority 
chooses to go out to competition for a health or 
social care contract because it thinks that that is 
the right approach, the rules on transparency and 
non-discrimination and so on should apply. 

The issue arises in the mandating of that 
competition, which is why the amendment that I 
spoke about, which will make it clear that health 
and social care contracts are exempt from the 
provisions in the bill that relate to advertising and 
competition, is important. The short answer to your 
question is yes, I recognise the concerns. As we 
do across a range of areas, we will address them 
as responsibly as we can. 

Duncan McNeil: Has that been an objective? 
For the purposes of one indicator—I do not know 
whether you will examine other areas—is it an 
objective of the Scottish Government to use the 
bill to address some of the issues that were raised 
by Audit Scotland, the Health and Sport 
Committee and the Local Government and 
Communities Committee in session 3? What other 
measures or amendments will address the 
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Government’s policy and good-quality outcomes 
for people in receipt of social care? 

Nicola Sturgeon: I will make a few points in 
response to that. First, we have published 
extensive guidance on securing care contracts. 
There is a question about the extent to which that 
guidance is followed in all cases and there are 
issues for us in ensuring that public bodies follow 
it. 

As convener of the Health and Sport 
Committee, you will be as aware as I am, as the 
former Cabinet Secretary for Health and 
Wellbeing, that we have inspection regimes and 
quality assurance regimes across the health and 
social care system, which should operate to 
ensure that, regardless of how services come into 
being, the quality that they provide is appropriate. 
The Health and Sport Committee has previously 
applied a lot of scrutiny to that. 

On the specifics of the bill, I have spoken about 
the amendment that we intend to lodge. I dare say 
that, in our discussion this morning, we will 
consider the duty on certain authorities, if they are 
procuring contracts above a certain value in a 
year, to publish procurement strategies. That is 
designed to force on public authorities the 
discipline of looking in detail at what they are 
trying to achieve through procurement. One 
aspect of that is consultation with relevant 
stakeholders who are affected by procurement. 
That brings to bear some important factors in the 
discussion. 

I have said what we intend to do at stage 2. I am 
not closing my mind. If this committee 
recommends further steps for us to consider, we 
will consider them. I am being clear and open that 
we recognise the concerns that have been 
expressed and that we want to respond to them, to 
avoid any unintended consequences of the bill in 
areas where we would not want that. 

Duncan McNeil: I have a couple of specific 
points to make and I will be brief, as there are 
other issues to discuss. One of the big focuses in 
social and elderly care is the 10-minute visit, which 
was highlighted by a horrible “Panorama” 
programme some time ago that covered e-
procurement and reverse auctions. We have lots 
of guidance but, at the heart of care, there is still a 
very short visit, building on a 10-minute slot. 

How will the bill address such issues and the 
continuity issues? We accept that continuity of 
care is important in the acute setting and for 
nurses, but it is seen as less important for care in 
the community or care in residential settings. Are 
we expecting too much in wanting the bill to 
achieve some of that? How can we use the bill to 
address such issues and to improve the outcomes 
for people, as the Scottish Government wants to? 

Nicola Sturgeon: I absolutely recognise the 
concern that you raise, and I share much of it. We 
must be careful not to expect the bill to deal with 
such issues, particularly as we are going to 
exempt a lot of the contracts concerned from the 
bill’s provisions. 

That is why I talked about the wider context. 
There are issues that must be addressed through 
other routes—I am more than happy to write to the 
committee in more detail about how we do that. 
We would be making a mistake if we regarded the 
bill as the sole or even the main means of dealing 
with all those issues. The concern that we are 
trying to address is that by making health and 
social care contracts subject to the bill’s 
advertising and competition provisions we might 
make some things worse rather than better. 

10:15 
The Convener: It would be helpful if you wrote 

to us about that. 

Nicola Sturgeon: I am happy to do so. 

The Convener: As you said, it is not just the 
bill’s provisions that are the issue; personalised 
payments for individuals who need care are at 
stake. 

When we took evidence from the third sector in 
Glasgow, we found that third sector and voluntary 
organisations are often treated very differently 
from private companies in the procurement 
process. For example, such organisations have 
been asked to return any profits to the procurer. 
Surely that is not acceptable in a procurement 
process. 

Nicola Sturgeon: Within the European 
procurement rules, the bill tries to ensure—for 
example, through the sustainable procurement 
duty—that thought is given to how third sector 
organisations and small enterprises can be 
involved in procurement exercises. For example, 
provisions to do with pre-qualification 
questionnaires and the information that can be 
provided are intended to ensure that 
disproportionate or unreasonable barriers are not 
put in the way of smaller enterprises. 

In large part, the bill gives ministers enabling 
powers to produce regulations and guidance about 
some of those issues, but the import and thrust of 
the bill are about ensuring that, as procuring 
authorities go about their business, they do not 
inadvertently or advertently put unnecessary or 
disproportionate barriers in the way of smaller or 
third sector enterprises. 

Paul McNulty (Scottish Government): Part of 
the problem is that the detailed guidance that we 
have published, which includes a presumption that 
procurers should never use a process such as a 
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reverse auction for personal social care contracts, 
is not always followed. That is one of the things 
that the bill addresses, so that public bodies 
observe policy guidelines that the Government 
produces on important issues. 

Nicola Sturgeon: The bill will provide a 
statutory basis for the issuing of guidance and, as 
Paul McNulty said, that means that it will be 
mandatory and not optional for public authorities to 
follow guidance. That will apply not just to social 
care contracts but to other aspects of the 
behaviour of organisations that bid for public 
sector contracts. I am sure that we will discuss 
some of the issues in that regard. 

Mark Griffin: The committee has heard that 
some provisions in the bill could have been 
introduced without legislation. Why did the 
Government choose to introduce a bill? 

Nicola Sturgeon: We probably just hit on one 
of the reasons. We have produced guidance, but 
whether it is always followed is an issue. The bill 
will give statutory underpinning to guidance that 
the Government issues, so public authorities will 
have to have regard to it. 

I know from feedback that I get that there has 
been a sense that quite high-value public 
contracts that are not so high value as to make the 
EU thresholds kick in are completely unregulated, 
so the bill fills that legislative gap. 

The bill is largely about standardising and 
embedding good practice. There are pockets of 
very good practice, but good practice is not 
uniform across the public sector and the bill 
addresses that. Public contracts Scotland is the 
portal for advertising contracts, and we see the 
benefit of more and more contracts being 
advertised through it but, without the bill, we 
cannot mandate that all contracts that fall within 
the thresholds should be advertised in that way. 

There is a variety of reasons why it is right to 
give legislative underpinning to some of the work 
that we have been doing with good effect, which 
will give things an extra push forward. 

Mark Griffin: What are your plans for issuing 
guidance? Will the committee get to see any 
earlier drafts of it before the conclusion of stage 1? 

Nicola Sturgeon: I am not sure whether we will 
be able to do it before the conclusion of stage 1, 
but I am happy to share drafts of the guidance with 
the committee at the appropriate time, as the 
committee’s input would be useful. We will consult 
stakeholders extensively in preparing the 
guidance. 

The committee is familiar with the bill and knows 
that it contains a lot of enabling powers that will be 
required to be used through regulations and 

guidance. I am happy to undertake that we will 
involve the committee fully in that process. 

Mark Griffin: Thanks for that. What is the 
anticipated impact of the new EU directive on the 
Procurement Reform (Scotland) Bill? Are there 
any areas of the bill that may have to be amended 
in the light of new EU regulations? 

Nicola Sturgeon: That may be the case.  

I should make it clear that the bill does not 
transpose the new EU directive into our law, nor 
does it seek to replace the Public Contracts 
(Scotland) Regulations 2012, which transposed 
the current directive. The bill adds to the European 
regulations by regulating contracts whose value is 
below the threshold that has been set by the 
European Union.  

It is possible that we will require to make 
changes to the bill not just because the directive is 
not yet finalised but because it will give a lot of 
policy choices to member states and we might not 
know the implications for our own law until we 
have completed our consultation processes. One 
reason why the bill includes enabling powers is to 
allow the flexibility to make any changes that might 
be required. 

There is still a degree of uncertainty in the 
discussions around the directive but, on the basis 
of the discussions thus far, we are fairly confident 
that the bill, as currently drafted, is consistent with 
EU law and sufficiently flexible to ensure that it 
remains consistent as the final shape of the new 
EU directive becomes clear. 

Mark Griffin: Some witnesses have suggested 
that the bill could be used to strengthen freedom 
of information legislation, particularly through the 
inclusion of provisions covering contractors who 
win public contracts. What is the Government’s 
view on that? 

Nicola Sturgeon: The bill does a certain 
amount to promote transparency around the whole 
procurement process.  

I am responsible for FOI legislation and have 
just been at another committee to talk about an 
FOI order. The FOI legislation contains the 
mechanism to extend coverage of the FOI regime, 
and it is appropriate that we use it to make any 
necessary extensions instead of trying to use the 
Procurement Reform (Scotland) Bill or any other 
bill to do that.  

We have just seen the first order to extend 
coverage of FOI legislation go through Parliament, 
and it will come into force in April. If there is a case 
for further extension of the regime to companies 
that contract with public authorities, the way to 
provide for that is through the provisions of the 
FOI legislation. It would be inappropriate and 
clumsy to try to do it through the Procurement 
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Reform (Scotland) Bill when a mechanism for it 
exists elsewhere. 

The Convener: When the bill team was before 
us, I brought up the issue of whether section 29 
should use the wording in the existing FOI 
legislation rather than different wording. 

Nicola Sturgeon: That is a slightly different 
issue. I hope that I am not putting words in the 
Scottish Information Commissioner’s mouth, but I 
have seen the letter that the commissioner wrote 
to the committee and she is not objecting to 
sections 28 and 29. She is simply saying that 
some of the drafting of those sections could be 
closer in line with the relevant provisions in the 
FOI legislation.  

Those sections have been drafted to be 
consistent with European law, but we are happy to 
discuss the commissioner’s concerns with her. If 
there are any amendments that we can make at 
the next stage of the bill to address those 
concerns, we will be happy to consider them. The 
issue, however, is slightly different from the one 
Mark Griffin raised about whether we can use the 
bill to extend the coverage of FOI. 

The Convener: A view was expressed in written 
evidence to the committee that, on sustainable 
procurement, 
“Currently Scotland is significantly behind Wales and a long 
way behind best practice EU countries, particularly 
Sweden, because it has lacked the political priority to get 
policy details right.” 

How does the Government respond to that? Is the 
cabinet secretary content that the bill is in tune 
with the type of innovation on sustainable 
procurement that is happening in other countries 
such as Wales and elsewhere in Europe? The 
previous chief scientist, Anne Glover, said that 
innovation should be at the heart of a procurement 
bill. 

Nicola Sturgeon: I will make a couple of 
contextual points and then address the question 
directly. 

First, sustainable procurement is a priority for 
the Government. We—my predecessor Alex Neil 
and I, since I took on the responsibility—have 
rightly spent a great deal of time not just on 
developing the bill and getting the policy detail 
right but on developing the wider procurement 
reform agenda. Whatever people think about 
whether we gave the issue enough priority in 
years gone by, I am convinced and confident that 
we are giving it a lot of priority now. 

Secondly, we will always seek to learn from 
other countries, and I am not convinced that the 
observation that we are behind other countries on 
sustainable procurement is correct. I will say a bit 
more about that in a moment. 

Thirdly, innovation is at the heart of the bill. 
Section 9 places a sustainable procurement duty 
on contracting authorities before they carry out a 
regulated procurement to consider certain things 
in the conduct of the procurement process. Those 
things include the way in which they improve the 
economic, social and environmental wellbeing of 
their area; how they facilitate the involvement of 
small businesses, including third sector support 
businesses; and—expressly—how they promote 
innovation. 

That is right, because one aspect that I have 
heard about since I have been in this job with 
regard to what needs to be improved is innovation 
and how we embed a more dynamic approach to 
innovation in the procurement process, which the 
bill helps us to do. 

To come back to the convener’s point about 
where Scotland sits in what I would describe as 
international league tables for getting it right on 
procurement, I am not saying that there is no room 
for improvement—that is why we are considering 
the bill. I am not saying that we should not 
continue to look at best practice elsewhere and try 
to learn from it; I take the view across a range of 
areas that we should never rest on our laurels. 

However, if we look at other parts of the UK just 
now, there is a lot that should make us think that 
we have, in certain respects, been leading the 
way. Earlier this year the Welsh Government 
awarded the contract for its advertising portal to 
the same Scottish company—based in Aberdeen, 
in fact—that has been providing Scotland’s portal 
since 2008, so we are ahead in that respect. 

John McClelland produced his report on 
procurement in Scotland in 2006, and the Welsh 
Government asked him to do a report on 
procurement for Wales in 2012. The European 
Commission has published a number of studies on 
procurement in the EU, which show that Scotland 
is in many respects in the vanguard of developing 
good practice. 

We are doing a lot that we should be quite 
proud of, but I am not saying that all is rosy and 
that we should not be trying to improve on our own 
terms or trying to learn from best practice 
elsewhere—and we have a commitment to do 
that. 

The Convener: I wonder whether there is an 
inherent contradiction in the way in which tenders 
are drawn up vis-à-vis innovation. If they are too 
specific, we might be hindering innovation. That 
applies to the third sector as well as what we think 
of as traditional contracts, such as building the 
Forth replacement crossing.  

Third sector organisations will say that they 
have innovative ways of delivering social care, for 
example, but often the contracting authority is very 
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specific about the type of care that it wants. How 
do we balance those aspects to ensure that we 
avoid a situation in which unsuccessful bidders 
challenge the awarding of contracts? In short, how 
do you think this will pan out? 

10:30 
Nicola Sturgeon: When I took over 

responsibility for procurement, I learned early on 
that all sorts of tensions run through this agenda, 
which is why getting the bill right will involve 
balancing a range of not so much competing 
interests as competing objectives. That kind of 
balance is a given in this whole agenda. 

We need to build innovation much more into the 
procurement process, and the bill helps to do that 
in two important ways. The first is the sustainable 
procurement duty that I have already referred to: 
placing a duty on contracting authorities to 
consider how they will promote innovation before 
they carry out a procurement exercise is an 
important step forward that should not be 
underestimated. 

The second important change in the bill relates 
to the requirement on certain procuring authorities 
to develop procurement strategies, which again 
puts an obligation on those authorities to consider 
how they will carry out and go about procurement 
processes and, crucially, how they will engage 
with organisations and stakeholders with an 
interest in the procurement. Again, that is about 
building in a proactive obligation to think about 
innovation.  

Obviously, rules will kick in once the 
procurement is under way, but the issue is how we 
think about procurement in a much more dynamic 
and less static sense. You are absolutely right that 
the contracting authority might have one idea of 
what it wants while bidders might have their own 
ideas about how that can be delivered better, and 
we need to find ways of ensuring that such 
dynamism does not get lost in what can become a 
quite static process. That is what the bill is trying 
to do. 

Mary Fee (West Scotland) (Lab): On the same 
theme, the third sector and small to medium-sized 
enterprises form a very important part of the 
procurement process. Are you confident that the 
package of measures in the bill is enough to 
encourage their involvement and make it easier for 
them to get involved in the procurement process? 

Nicola Sturgeon: Yes, I think that there is a lot 
in the bill that will do that.  

A frequent comment that you will hear me make 
about this bill is that it is not the be-all and end-all 
of our approach to procurement reform. If we think 
that we are going to solve all the issues in 

procurement through legislation alone, we are 
simply kidding ourselves on. That said, what is in 
the bill is really important. 

I am thinking, for example, of the provisions 
promoting transparency through the introduction of 
contract registers, contract notices and published 
strategies, all of which are designed to enable 
businesses to plan and find contract opportunities 
a lot more easily than they can at present. There 
are also the provisions to standardise aspects of 
the pre-qualification questionnaire process and 
prevent the kind of selection procedures that small 
businesses often draw attention to, which set 
unreasonable entry requirements for procurement 
exercises. The bill will help to deal with some of 
those matters. 

The bill’s focus on community benefits will also 
help third sector bodies, even if, on certain 
occasions, they might be involved as a 
subcontractor or as part of a consortium. 
Moreover, the sustainable procurement duty in 
section 9, which I have already mentioned a 
couple of times, puts an obligation on contracting 
authorities to consider how they involve SMEs, 
third sector organisations and supported 
businesses in procurement exercises. 

All of those important measures will have an 
impact on and make a difference to small 
businesses’ ability to access procurement spend, 
which is, after all, very important to them and the 
whole economy. Indeed, just getting more 
contracts on to the public contracts Scotland 
website will be important in ensuring that 
businesses are aware of the available 
opportunities. 

Mary Fee: Supported businesses have told us 
in evidence that one of the biggest barriers to their 
involvement in the procurement process is that 
often they cannot compete on cost. Are you 
confident that the bill contains enough to make it 
easier for supported businesses in particular to 
compete? 

Nicola Sturgeon: Supported businesses are 
obviously in a slightly different position to other 
businesses. I think that I am right in saying that the 
new EU directive might change the situation even 
further by widening the definition of supported 
business. 

I go back to comments that I made earlier about 
the value-for-money triangle. We live in an 
environment in which cost is important—of course 
it is—but, in public contracting, it should never be 
the only factor. We must consider quality and 
sustainability. Often, small and medium-sized 
businesses will be in a good position on those 
other aspects of value for money. 

If the bill is about anything in relation to SMEs, it 
is about trying to level the playing field and make 
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the contracting environment much more open for 
them than it is at the moment. Obviously, that all 
takes place within the duty of non-discrimination, 
which is an important obligation under European 
and domestic law. 

Mary Fee: The Equality and Human Rights 
Commission has said that, in its experience, public 
sector procurement teams are cautious in their 
approach to introducing contractual clauses or 
social targets for equality because of concerns 
about breaching European law. How could that be 
avoided under the bill? 

Nicola Sturgeon: Some work is being done on 
that. In partnership with the Equality and Human 
Rights Commission, we recently produced some 
guidance that is designed to assist public bodies in 
fulfilling their obligations in respect of the Equality 
Act 2010. I do not know whether the committee 
has had sight of that guidance, but I am happy to 
make it available. It is designed to help with the 
concerns that have been expressed. 

That work continues. We are talking to the 
Equality and Human Rights Commission about 
how we best address the matter so that public 
bodies act consistently with their obligations under 
procurement legislation and under equality 
legislation. I am happy to make that guidance 
available to the committee and, if you have any 
specific questions on it, we can come back to you 
on them. 

Mary Fee: Are there any intentions to break 
down further the definition of small and medium-
sized enterprises to allow assistance for 
microbusinesses? Their needs are different from 
those of SMEs, and microbusinesses often 
provide the greatest community benefit. 

Nicola Sturgeon: The definition of SME in the 
bill is a business with fewer than 250 employees, 
which, I think, is the standard definition. It is open 
to members to suggest amendments that would 
break that down further, but that is the definition 
that is in the bill at the moment. 

Regardless of what the definition in the bill is, it 
is important that we try to gather data that breaks 
down further to the level of microbusinesses. We 
have some data through public contracts that were 
advertised on public contracts Scotland. In the 
past calendar year, 82 per cent of the businesses 
that won contracts were registered as SMEs. We 
also know from the procurement information hub 
that, in 2011-12, at least 6 per cent of public 
procurement spending was with microbusinesses 
directly. 

We have some information about the 
breakdown of spend, and it is important that we 
continue to gather that information and try to 
improve on it. That is slightly different from 

changing, or breaking down further, the definition 
that is in the bill, but it is nevertheless important. 

Mary Fee: What effect will the bill have on 
framework agreements? 

Nicola Sturgeon: The bill applies at the point 
when the framework agreement is established, 
just as it would apply to any contract at that point. 
It does not apply to the point at which orders are 
placed under the framework agreement. That 
approach mirrors the EU procurement directive—
those rules do not apply to orders under 
frameworks that are awarded under European 
procurement rules. The bill applies at the point at 
which the framework is agreed, but not to the call-
off contracts under it. 

Mary Fee: Under the bill, there is guidance on 
blacklisting. Are you content that that is sufficient 
to address the concerns that have been raised on 
that practice? 

Nicola Sturgeon: The bill allows us to go a 
significant way on blacklisting. I know that this 
opinion will be shared across the committee, but I 
should say that we have nothing but contempt and 
disdain for that practice. The Government is 
opposed to it in any form. 

Through the bill, we are taking enabling powers 
that will allow us to make regulations regarding 
how a company’s suitability to bid is assessed. 
That is in addition to the guidance that the First 
Minister launched a couple of weeks ago. We 
have also said that we are committed to on-going 
dialogue with the trade unions about that guidance 
to make sure that we are tackling the issue 
effectively.  

The regulations will give further detail on the 
reasons why a public authority either would be 
required to or may exclude a company from 
bidding. That will allow us to deal directly with the 
issue of blacklisting. 

Jim Eadie (Edinburgh Southern) (SNP): I 
have a short supplementary question on 
blacklisting. We heard evidence from the trade 
unions last week. There was a strong suggestion 
from Unite that the guidance and the on-going 
dialogue with the trade unions, welcome though 
they are, go only part of the way to addressing 
blacklisting and that it would have preferred the 
matter to be put on a statutory footing. Are you 
saying that the regulations will fulfil that 
requirement? 

Nicola Sturgeon: The regulations are statute in 
that they are secondary legislation that is given 
anchorage in primary legislation through the bill, 
so I think that the issue of statutory force is dealt 
with. 

Jim Eadie: You are saying that you have gone 
as far as it is possible to go. 
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Nicola Sturgeon: That is my view in terms of 
the bill. However, we are only at stage 1 and I will 
listen to any expressions to the contrary that might 
arise as we go through the process. 

The on-going dialogue with the trade unions is 
important. We want to continue to talk to them to 
make it absolutely clear that anything that we can 
do to banish blacklisting will be done. The bill and 
the regulations that can be made under it will 
make it possible to exclude a company from public 
contracts when there is evidence that it has been 
engaged in blacklisting and has not taken 
appropriate remedial action to put its house in 
order.  

Do you want to add anything, Paul? 

Paul McNulty: No, that covers everything. 

Mark Griffin: Cabinet secretary, will you outline 
the Government’s plans for guidance on 
workforce-related issues, specifically on the 
inappropriate use of zero-hours contracts and the 
living wage? 

Nicola Sturgeon: The bill talks about guidance 
being issued on workforce-related issues, and the 
Government supports the living wage. We pay all 
our own employees the living wage and 
encourage others to do the same. I recently 
announced that we are funding the Poverty 
Alliance to look at a project to promote the living 
wage in the private sector. We are absolutely 
committed to the living wage. 

My predecessor Alex Neil examined the issue 
carefully in the context of procurement legislation, 
and we wrote to the European Commission about 
it. It has been made clear to us that making 
payment of the living wage a mandatory 
requirement for people who bid for public contracts 
would be in breach of EU obligations. We have 
arrived at that position reluctantly and regrettably; 
nevertheless, the European legal position is pretty 
clear cut. 

Although we cannot make payment of the living 
wage a mandatory requirement, it is important that 
we use the bill to the best of our ability to 
encourage good practice among employers. We 
have looked at how we can enable workforce-
related issues to be taken into account in the 
procurement process, and in the bill we have 
settled on giving the Government the power to 
issue statutory guidance on workforce matters in 
procurement, including remuneration.  

We cannot make the living wage a requirement 
of contracts but, through the bill, we can 
encourage good practice. I have been talking 
about the living wage, but that guidance would 
equally encourage companies not to use zero-
hours contracts inappropriately in a way that would 
impact on their ability to provide a quality service. 

The Convener: Mr McNeil, do you want to 
come in at this point? 

Duncan McNeil: Another area of concern, 
which has been raised with the Health and Sport 
Committee, is outcomes for people in receipt of 
social care in residential settings. Do you accept 
that the procurement process has, intentionally or 
otherwise, driven down the wages and conditions 
in that sector? 

10:45 
Nicola Sturgeon: I am not sure that I totally 

accept that. I think that there is a debate to be had 
about terms and conditions in the sector as a 
whole and the impact on quality. I am not shying 
away from that at all and I am not saying that you 
are trying to oversimplify it, but I think that it just 
might be an oversimplification to lay all that at the 
door of the procurement process. 

The bill is trying to make it very clear that staff 
terms and conditions in any company bidding for a 
public contract, where that is relevant to the 
delivery of the contract, absolutely should be taken 
into account. The guidance that we will be able to 
issue under the bill will require purchasers to 
consider, where it is relevant to the performance of 
the contract—I think that in the kind of contracts 
that you are talking about it would be very 
relevant—whether there is evidence of, for 
example, the inappropriate use of zero-hours 
contracts or poor levels of staff pay that might 
affect the bidder’s ability to provide the required 
quality of service. 

I think that the bill will take us a substantial step 
forward in making it absolutely explicit that such 
issues, where they are of relevance—as I said, for 
the kind of contracts that you are talking about it is 
hard to argue that they are not of relevance—are 
material factors that should be taken into account. 

Duncan McNeil: It would be interesting to know 
what work Mr McNulty has done on the issue. 
Have you looked at it in detail? Do the facts and 
figures not reflect my and others’ perception that 
local authorities use outsourcing to avoid liability 
for paying the living wage because people who 
work in the care sector are on the minimum wage, 
which means that there are great savings there? If 
we do not accept that the procurement process 
has not driven down wages and conditions—we 
have heard in evidence that it has—what sort of 
work has been done that indicates otherwise? 

Paul McNulty: I should say at the outset that 
the Scottish Government does not typically 
contract social care. Such contracts are principally 
placed by local government and the national 
health service. 
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We have not conducted specific studies of what 
is happening in the social care sector, but we have 
worked with stakeholders, including the Scottish 
Government’s joint improvement team and 
representatives of the sector, to develop very 
comprehensive guidance on the commissioning of 
social care contracts. The guidance makes it 
absolutely clear that the focus should be on 
quality. Clearly, we cannot ignore cost completely 
for any form of public contracting, but the guidance 
is absolutely crystal clear that there should always 
be engagement with service users in planning the 
procurement and a very strong emphasis on 
quality. In my view, nothing that the Scottish 
Government has done on procurement would 
encourage public bodies to pursue cost at the 
expense of quality in the sector. 

Duncan McNeil: When I asked the cabinet 
secretary whether she accepted the premise that 
the procurement process had driven down wages 
and conditions, she said no, she did not accept 
that, and you were nodding your head vigorously. 
Where is the proof that that premise is wrong? If 
the cabinet secretary says, “No, that’s not correct, 
Mr McNeil,” then surely to goodness we need to 
establish that clearly. 

Nicola Sturgeon: For the record— 

The Convener: Mr McNeil, I think that we are 
getting away from the bill. I think that you are 
trying to put into the bill things that are not in it. 
What you are talking about is, as Mr McNulty said, 
local authority and health board procurement. 

Nicola Sturgeon: With respect, Mr McNeil, you 
are trying to put words into my mouth. I said that 
there was a more complicated discussion to be 
had around your premise and that I would not get 
into an argument with you about it. I said that there 
was a danger of oversimplifying the situation in 
terms of the procurement process. However, I 
have consistently accepted and sought to respond 
to the concerns that you have raised. The point 
that we have made consistently, and which Paul 
McNulty rightly made, applies not only to social 
care contracts but to the bill’s approach to 
contracts more generally. The point is that 
although the Government does not procure the 
contracts, we have made clear through guidance 
our expectation of the standards that will apply. 

To go back to Mark Griffin’s question, what has 
led us to legislation on not just social care 
contracts but a range of contracts is our concern 
that guidance has not always been followed. That 
is why we are trying to give statutory underpinning 
to guidance for the future. 

Duncan McNeil: Can I have one last question, 
convener? 

The Convener: No. Mark Griffin is next. 

Mark Griffin: Most committee members share 
the Government’s frustration that the living wage is 
not included in the bill. A number of witnesses 
have questioned the Government’s approach to 
the EU in relation to the living wage. Instead of 
writing to the EU to ask whether you could include 
it in the bill, if you had written to the EU to ask how 
to include it, a different answer might have been 
given. Are you confident that you have exhausted 
every possible avenue and measure with the EU 
to try to include the living wage in the bill? 

Nicola Sturgeon: I am confident of the position 
that I have outlined. I assume that the committee 
has already had sight of the letter from the 
relevant European commissioner that sets out the 
position. The European law at issue is not the 
procurement directive but the posted workers 
directive. I am happy to make the letter available 
again so that the committee can see the 
commission’s reasoning. 

I do not think that it is a fair characterisation to 
say that we have sat back and said, “The 
European Union says no, so we’re not going to try 
and do anything.” The provision that we have put 
in the bill is us trying to find ways of ensuring that, 
where they are relevant to the performance of a 
contract, issues such as how much a company 
pays its staff or whether it inappropriately uses 
zero-hours contracts are things that can be taken 
into account by a contracting authority. 

While I accept that there are people who would 
like to see us go further in this bill—I am 
explaining why we cannot do that—let us not, in 
that debate, lose sight of the fact that the bill takes 
us quite a significant step forward. The guidance 
will allow public authorities—as I keep saying, 
where it is relevant to the contract—to have regard 
to things such as how much companies pay their 
staff. That is a really important development. 

The Convener: Is there any evidence that even 
just the recent discussions about the living wage 
have made more companies aware of the desire 
of Government and others for the living wage to be 
paid? 

Nicola Sturgeon: I do not think that we have 
any systematic evidence of that, but in my 
experience there is not a lot of doubt that there is 
much greater awareness of the living wage and 
the reasons why it is important. That is the case in 
the private sector as well as in the public sector. I 
recently attended SSE’s event at which it became 
a living wage employer. I think that the biggest 
companies in Scotland have done so. There is a 
lot of work to be done in the private sector, which 
is why we are funding the Poverty Alliance to lead 
that work and look at a living wage accreditation 
scheme. Provisions such as those in the 
procurement bill are part of that process of raising 
the awareness of the importance of the living 
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wage and encouraging employers to pay the living 
wage. 

Again, I totally accept that there are 
organisations—including organisations that I have 
a huge amount of respect for and agree with on a 
lot of things, including the living wage—that would 
like to see the bill make the payment of the living 
wage mandatory. However, let us not lose sight of 
the fact that, through the guidance route that we 
have opted to take here, we are able to take action 
that I think will have an impact. 

Alex Johnstone (North East Scotland) (Con): 
Moving on to part 1 of the bill, are you content that 
the bill applies to the right set of contracting 
authorities? 

Nicola Sturgeon: I was wryly smiling at the fact 
that we have been at it for an hour and we are 
moving on to part 1 of the bill. 

Yes is my short answer to that. I am sure that 
the committee is aware of this because members 
have read all the accompanying documents to the 
bill, but our approach has been to mirror the 
application of the Public Contracts (Scotland) 
Regulations 2012, while limiting the application to 
Scottish public bodies. 

The 2012 regulations and their application are 
fairly well understood. It is long-standing. It 
appeared to us to be the simplest and most 
commonsense approach. The issue that has been 
raised in this area relates particularly to Scottish 
Water. The regulations that we have sought to 
mirror in the bill do not apply to utilities. The 
reason for that is that utilities are subject to 
separate European procurement legislation. It is a 
different EU regime than that for the public sector. 
That is at least partly in recognition of the fact that 
most utility entities are subject to commercial 
pressures to some extent. That is the reasoning 
for the list of contracting authorities that are 
included. 

Alex Johnstone: On that specific subject, the 
Government—your predecessor, in particular—
made great play of the fact that it was keeping 
Scottish Water in the public sector. Given that 
many of the utilities companies are in the private 
sector, is it not a bit unfair that despite the fact that 
we are talking about public procurement, one of 
the biggest procuring authorities in Scotland, 
which the Government has deliberately kept in the 
public sector, is exempt? 

Nicola Sturgeon: I can see the argument that 
people are making. I am pretty sure that the 
debate is one that we will have at subsequent 
stages of the bill’s consideration—I would be 
surprised if that were not the case. 

Scottish Water is in public hands and, for as 
long as we have anything to do with it, it will 

remain in public hands, but the issue is that, 
notwithstanding that, it is subject to a different EU 
legal regime—the regime that is in place for 
utilities—from the one that other public bodies are 
subject to. 

The decision that we have taken about which 
contracting authorities to include has been driven 
not by consideration of Scottish Water, but by an 
effort to keep the bill consistent with the EU 
directive and the 2012 regulations. If we were to 
do otherwise and bring Scottish Water within the 
ambit of the contract thresholds in the bill, it would 
still not be subject to the regulations on higher-
value contracts. Our decision was about ensuring 
consistency, rather than being a deliberate attempt 
to keep Scottish Water out of the bill’s ambit. That 
was the reasoning behind it. 

I am pretty sure that we will continue to have 
that debate as the bill progresses through 
Parliament, and we will see where Parliament 
ends up on the issue. 

Alex Johnstone: Is there any scope for 
Scottish Water or any organisation that finds itself 
in a similar position to be brought within certain 
aspects of the proposed procurement procedure? 

Nicola Sturgeon: I imagine that, in theory, it 
would be possible to do that, but I am not sure that 
there would be an argument for bringing Scottish 
Water within the ambit of some parts of the bill but 
not others. I will be happy to give more 
consideration to that suggestion, to reflect on it 
and to come back to you with a more considered 
response. 

I have set out the reasons why Scottish Water 
has not been included in the scope of the bill. 
Those reasons are less to do with Scottish Water 
and more to do with keeping the regime that the 
bill will introduce consistent with the European 
regime. I hear the arguments on the other side. I 
do not necessarily agree with them, but I will 
continue to listen to them and we will reach a view 
when we get to the final stage of the bill’s 
consideration. 

Alex Johnstone: I have a question on a 
different subject—that of application. We heard 
from a representative of the Scottish Federation of 
Housing Associations about the cost implications 
that the bill could have for housing associations. 
What is your response to that concern? 

Nicola Sturgeon: The first point to make is that 
housing associations—unlike Scottish Water—
already fall within the scope of European 
procurement legislation. The larger housing 
associations have to deal with that regularly, so it 
is not the case that they will have to come from a 
position of not falling within the ambit of 
procurement legislation to one of falling within it for 
the first time. They will already be complying with 
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European rules and best practice on public 
procurement, and I think that that should limit the 
imposition of any additional cost on them as a 
result of the bill. 

Experience shows that putting in place the right 
procurement skills tends to pay for itself extremely 
quickly, so I do not necessarily agree with the 
analysis that the bill will result in substantial net 
additional costs for housing associations. In 
addition, I note that the requirement to publish a 
procurement strategy will apply only to registered 
social landlords—and other organisations—that 
award more than £5 million-worth of contracts in 
any year. In other words, only the larger 
organisations will be caught by that aspect of the 
bill. 

Alex Johnstone: Would it be possible to apply 
certain provisions of the bill to main contractors to 
improve the situation for subcontractors? 

Nicola Sturgeon: In theory, the answer to that 
question would undoubtedly be yes, but whether it 
would be possible to do that without introducing a 
lot of complexity, given the very different contracts 
that are dealt with and the different relationships 
that companies have, is another question 
altogether. 

As you will know, the bill puts an obligation on 
public authorities to deliver procurement 
strategies, which will set out how those authorities 
intend to ensure that payments by a contractor to 
a subcontractor are paid promptly and also how 
payments by subcontractors to other 
subcontractors are paid promptly, so through the 
provision on procurement strategies, the bill tries 
to take account of the fact that obligations on 
contractors are often as important to people 
further down the supply chain as obligations on 
the main contractor are. 

That is the approach that we have taken, but 
this is another issue on which, as the bill 
progresses, I am happy to reflect further and 
perhaps give a more considered response at a 
later stage. Trying to do what you suggest would 
add a degree of complexity to the bill that might be 
counterproductive. 

11:00 
Alex Johnstone: We heard suggestions from 

witnesses about things such as project bank 
accounts, for example. Is that the kind of thing that 
you are suggesting? 

Nicola Sturgeon: Absolutely. We are in the 
process of trialling project bank accounts, which 
were one of the early recommendations of the 
construction procurement review. I accepted that 
recommendation and we are getting ahead with it. 
Project bank accounts are absolutely the kind of 

thing that a contracting authority, in producing its 
procurement strategy, might well look at to ensure 
that payments are made promptly right down the 
supply chain. 

Alex Johnstone: We have also heard 
suggestions that there should be better policing 
and review of contracts once they are awarded. 
Will the bill contribute to that? 

Nicola Sturgeon: With one or two exceptions, 
the bill does not deal expressly with the post-
contract award period. Contract monitoring should 
happen as a matter of sound procurement practice 
and it does not necessarily require legislation. 
That said, there are elements of the bill that will 
help with that, such as the obligation on 
contracting authorities to publish contract registers 
that show who they are contracting with. That will 
help to increase transparency and will allow 
monitoring to happen. The development of 
procurement strategies will also help with that 
process. In other words, the bill will help with that 
general environment, but it does not put specific 
obligations on public authorities in relation to post-
award contract monitoring. 

Alex Johnstone: One question that I have 
asked just about every witness who has come 
before the committee is about the threshold levels 
in the bill. We have had various responses on that. 
What is your impression of how the thresholds 
have been received? 

Nicola Sturgeon: At the risk of immediately 
being contradicted by lots of people, I think that 
they have been reasonably well received. It is the 
kind of issue on which we will never get 
unanimity—that would be virtually, if not 
completely, impossible—but, generally, the 
threshold levels have been well received. We 
wanted to have simple threshold levels. We took 
the 2012 regulations as the starting point. I should 
say that the European thresholds are originally 
expressed in nice rounded figures in euros but, 
when they are translated into sterling, they 
become less rounded and a bit more complicated. 

Alex Johnstone: They are also variable, with 
the exchange rate. 

Nicola Sturgeon: They are variable, and they 
are reviewed every two years. We took the 2012 
regulations as the starting point and we arrived at 
thresholds in the bill, both for services and works 
contracts, that are not exactly but in the ballpark of 
50 per cent of the 2012 regulation thresholds. 

We will never get unanimity on such issues but 
in Scotland we deem contracts that are below the 
£50,000 threshold for goods and services to be 
low-value contracts, so that seemed a reasonable 
place to set the threshold. The works threshold of 
£2 million is not exactly but roughly 50 per cent of 
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the figure in the 2012 regulations, which I think is 
£4.3 million. 

Alex Johnstone: A specific example that was 
raised with us is that, if a £50,000 contract is 
issued over four years, that could take it down to 
£12,500 a year or thereabouts. Is it the 
Government’s intention for such small contracts to 
be covered by the bill? 

Nicola Sturgeon: That sounds quite small. I 
encourage members to reflect on the fact that 
£50,000 is actually higher than most similar 
thresholds in other EU countries. I believe that at 
the moment the United Kingdom Government is 
consulting on a £10,000 threshold and, even if 
broken into those four yearly amounts, the 
£50,000 would still be above that threshold. 
Comparatively, the figure is not as low as it might 
appear. 

That said, we will keep the matter under review 
to see what its impact is and ensure that we 
respond to any real-life concerns that might arise 
when the bill comes into force. The bill can amend 
the threshold through subordinate legislation and 
we would be able to make such amendments quite 
quickly if evidence emerged that such a move was 
required. 

Alex Johnstone: Thank you. 

Gordon MacDonald (Edinburgh Pentlands) 
(SNP): Part 2 of the bill covers general duties and 
other matters. Civil society organisations have 
identified 10 priorities that they consider would put 
sustainable procurement at the heart of the bill. 
What is your response to those priorities, which 
cover a range of subjects from greenhouse gas 
emissions to the promotion of positive social 
outcomes, and how might they be built into the bill 
and associated guidance? 

Nicola Sturgeon: My first point is that 
sustainability is at the heart of the bill. Although it 
is most obvious in the sustainable procurement 
duty, we very much have it in mind in all its 
aspects. 

I think that if we look carefully at the 10 priorities 
that civil society organisations have highlighted, 
we will see that the bill addresses most of them in 
one way or another. However, it might be helpful if 
we provide the committee with a note that goes 
through each of the 10 priorities and explains how 
it has been addressed—if we think that it has been 
addressed—in the bill. I am happy to get that done 
reasonably quickly for the committee. 

Our minds must always be on what is possible 
within the overarching European legal framework 
and what is feasible and affordable, and we have 
to ensure that we are balancing cost, value and 
sustainability. I do not like the term “balancing act” 
but the bill has to strike certain balances and 

reconcile certain tensions. We are trying to 
address the 10 priorities as much as possible; the 
guidance can expand on that, and I have no doubt 
that we will discuss some of the issues as the bill 
progresses. I remain open-minded to suggestions 
on how we might address the priorities further and 
better. After we have provided the note to the 
committee, members can come back to us on how 
we might reflect some of them better than we 
might be doing at present. 

Gordon MacDonald: You said that 
sustainability is at the heart of the bill, but what are 
your views on the Faculty of Advocates’ comment 
that section 9, which makes provision for a 
sustainable procurement duty, is, in essence, only 
“a duty to consider” and that such a provision is  
“unlikely to be effective in any meaningful or enforceable 
sense”?  

Nicola Sturgeon: I take a different view. If we 
place a duty on public authorities to consider such 
important aspects, they will have to do so under 
the law. For public authorities that procure over a 
certain value of contracts in a year, there is the 
added obligation to publish a procurement strategy 
as well as an annual report on what they have 
done. In that respect, the bill puts quite significant 
obligations on public authorities. 

However, another balance that we have to strike 
is that of putting sustainability at the heart of 
procurement without putting undue burdens on 
public authorities, and I think that, by and large, 
we have got that balance right. As with any piece 
of legislation, what will make the difference is how 
the bill is implemented and adhered to in practice. 
Civil society organisations will be a key part of the 
process of scrutinising how the bill works in 
practice; indeed, with the help of John McClelland, 
I chair the public procurement reform board, which 
will also take a very close interest in how the bill is 
implemented. All of that will act as a check on 
public authorities and the extent to which they are 
fulfilling their duties under the bill. 

Gordon MacDonald: One of the 10 asks from 
the civil society organisations relates to tax 
dodging, and the Ethical Consumer Research 
Association has suggested that the bill presents 
an excellent opportunity to take a lead on the 
issue of companies that use tax havens winning 
public sector contracts. Would it be possible to 
build into the bill a fair tax accreditation scheme 
that procurers could use to reject products and 
services in respect of which there might have been 
abusive tax behaviour in the supply chain? 

Nicola Sturgeon: I am happy to consider that 
specific suggestion. I do not want to respond to it 
without giving it adequate and proper 
consideration. 
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Through the sections on the selection of 
tenderers and our power to issue regulations that 
look at the grounds on which a public authority 
might exclude a tenderer from bidding, the bill 
absolutely allows behaviour such as tax avoidance 
to be taken into account. That is certainly the 
intention. The bill is quite strong on that. However, 
you have made a specific suggestion that I want to 
give due consideration to, and I am happy to do 
that. 

Gordon MacDonald: Okay.  

The bill places a duty on contracting authorities 
to consider how they will promote and improve  
“the economic, social and environmental wellbeing of the 
relevant area.” 

What is meant by “relevant area”? 

Nicola Sturgeon: That is defined in the bill. 
Section 36(2) states: 

“a contracting authority’s area is the area by reference to 
which the contracting authority primarily exercises its 
functions, disregarding any areas outside Scotland.” 

Basically, we chose the term “relevant area” in 
recognition of the fact that different public bodies 
operate differently. A local authority is primarily 
concerned with its own area, as is a health board, 
whereas NHS National Services Scotland, which 
procures for the whole country, is concerned with 
the whole country. We need a degree of flexibility 
in order to cater for the different geographical 
areas that different public bodies cover, and I think 
that the bill provides that. I do not immediately 
understand the particular concern around that, but 
I am happy to consider the matter further. 

Gordon MacDonald: How will public sector 
bodies demonstrate that they have promoted or 
improved their relevant area? 

Nicola Sturgeon: The responsibility of public 
authorities to produce annual reports on how they 
have implemented their procurement strategy will 
be the key way in which that happens. As I have 
said, I am sure that there will be a lot of additional 
scrutiny of public authorities as a result of the bill, 
not least by Government-led bodies that will want 
to ensure that public authorities are adhering to 
the legislation and that we see the impact of that in 
their areas. There will be many ways in which we 
can try to monitor the impact. 

Gordon MacDonald: A number of 
organisations have made specific suggestions 
about how to strengthen the sustainable 
procurement duty. The Scottish Building 
Federation, for example, raised concerns about 
the cost of the procurement process and asked for 
guidance 
“to provide an indication of what would be considered 
proportionate.” 

How would you address those concerns? 

Nicola Sturgeon: Obviously, further to the bill a 
whole range of guidance will be produced. Mark 
Griffin asked me earlier whether we will share draft 
guidance with the committee, and I have 
undertaken to do that. There will be a requirement 
to give further guidance to public authorities on 
how to comply with the bill’s provisions. 

On suggestions about adding criteria to the 
sustainable procurement duty or strengthening 
that duty, I am sure that amendments will be 
lodged as the bill is scrutinised, and we will 
consider all those amendments. The key thing that 
we have to try to bear in mind is the need to strike 
the right balance between sustainability and 
affordability, and anything that we put in place 
must be legal and workable in practice for public 
authorities. It is also important to try to avoid 
undue duplication, which might add to the 
confusion and complexity. The Climate Change 
(Scotland) Act 2009, for example, already places 
public bodies under a number of sustainability 
duties, and it would not necessarily be particularly 
helpful to replicate those in the Procurement 
Reform (Scotland) Bill. 

That is a short way of saying that we will 
consider any additions or amendments, but we 
must continue to try to strike all those balances. 

Gordon MacDonald: Is there any conflict in 
balancing the sustainable procurement duty with 
the general duties that are contained in section 8? 
How can a contracting authority be encouraged to 
use SMEs and the third sector without being 
accused of discrimination? 

11:15 
Nicola Sturgeon: One of the general duties in 

section 8 is that of complying with the sustainable 
procurement duty. That cross-reference is already 
there in the bill. As I said, there are tensions 
running through the whole agenda that we have to 
try to reconcile as much as possible. 

The bill increases opportunities for SME 
involvement; it also increases opportunities to take 
into account social, economic and environmental 
wellbeing. It puts the onus on public bodies to 
ensure that, when they take decisions about 
procurement, they do not overlook SMEs or act in 
a way that puts barriers up that disproportionately 
prevent SMEs from accessing procurement 
opportunities.  

Taken together, the package of measures in the 
bill will have a positive impact on the whole 
procurement regime for SMEs. We have already 
spoken about implementation and adherence. 
Monitoring the impact in practice will be very 
important. 
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Gordon MacDonald: In answer to one of my 
earlier questions, you indicated the importance of 
annual reports. Could you elaborate on the areas 
that the strategies will cover? How do you stop the 
measures simply becoming a tick-box exercise? 

Nicola Sturgeon: The scrutiny that will be 
applied by civil society organisations, as well as by 
Government, will prevent a tick-box-exercise 
approach. This should not be a tick-box exercise. 
We want the measures to be meaningful. Section 
11 goes through some of the things that a 
contracting authority would have to take into 
account in its procurement strategy. For example, 
it will cover how an authority will ensure that its 
procurements will 
“(i) contribute to the carrying out of its functions ... 

(ii) deliver value for money”  

and comply 
“with its duties under section 8”. 

The strategy will also include a statement about 
the authority’s general approach to community 
benefits and to 
“consulting and engaging with those affected by its 
procurements”. 

We have already touched on how the bill ensures 
prompt payment right down the supply chain.  

Those are not necessarily exhaustive 
provisions—we will cover other areas in the 
guidance—but those are some of the things that 
must be taken into account. 

Annual reports are important, and they will be 
increasingly so in allowing us to monitor the 
impact of procurement strategies on the relevant 
area of the bodies concerned, and on the 
businesses within those areas. Section 14 sets out 
some of the things have to be reported on. The 
reports will provide a lot of the detail that will allow 
the public procurement reform board, which I 
chair, to scrutinise and monitor the impacts in 
practice. 

Gordon MacDonald: A number of 
organisations have suggested that the annual 
report could be strengthened, and that it would 
help SMEs and other organisations to have a 
timetable of associated activities and deadlines, as 
well as indications of the potential spend in the 
coming year, so that they can build their business 
plans around potential procurement. 

Nicola Sturgeon: We could cover those issues 
in guidance. That could be a sensible approach. 
However, we should be careful that we do not tie 
public authorities into predicting things too far in 
advance, although good forward planning is 
always to be encouraged. At first hearing, we 
might be well advised to consider including those 

issues—the suggestion is one of the things that I 
will consider further. 

Mark Griffin: Just before we finish on part 2, I 
have a quick question about section 10, which is 
on supported businesses. The Scottish Trades 
Union Congress submitted evidence in support of 
the bill requiring every public authority to have at 
least one contract with a supported business. To 
be fair, we got conflicting evidence as to whether 
there was capacity in the sector to cover that. 
What are your views on strengthening section 10? 

Nicola Sturgeon: I am hugely supportive of 
attempts to give as much support as we can to 
supported businesses—I am using the word 
“support” too often. The specific proposal that you 
mention was consulted on, and it was not 
supported in the consultation, which is why it does 
not appear in the bill. However, I am open-minded 
about amendments to section 10 that would allow 
us to strengthen further the position of supported 
businesses. Through the framework contract, we 
have tried to raise awareness of the importance of 
supported businesses, and we are doing what we 
can in the procurement process to support them. If 
there are specific suggestions, I am happy to 
consider them. 

The Convener: Duncan McNeil was trying to 
catch my eye. Has your point been covered, 
Duncan? 

Duncan McNeil: It was on sustainability. We 
have heard people in the third and independent 
sectors talk about driving costs down, the race to 
the bottom and the one-size-fits-all approach—
those are their words, not mine—which they say is 
not sustainable. 

Do you believe that the 2010 guidance on 
procurement for care and support services can be 
revised and honed to take such concerns into 
account? Would giving that guidance greater 
legislative force address the third and independent 
sectors’ concerns about the delivery of care? 

Nicola Sturgeon: We will always look at how 
we address those concerns. You described the 
race to the bottom as being unsustainable. I would 
go further and say that it is not acceptable. I put 
that point on the record strongly.  

The guidance, which we have referred to a few 
times, is good, strong and robust. Our bigger 
concern is not so much that the guidance is 
defective but that it is not being adhered to 
consistently enough. We are always open-minded 
about revising guidance if there is evidence that it 
is deficient and needs to be strengthened. 

Duncan McNeil: Do you think that the guidance 
brings about a process that evaluates risks and 
benefits and focuses on improved outcomes for 
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people in receipt of care, which is what you want 
to achieve? 

Nicola Sturgeon: I was involved in that 
guidance when I was health secretary—it lies on 
the health side of the Government. The guidance 
is strong in terms of the standards that it expects 
and what it considers to be unacceptable. I could 
be persuaded to the contrary, because I do not 
have a fixed view, but my feeling is that the issue 
is not the guidance itself but making sure that the 
guidance is being adhered to consistently by 
public authorities that are in the business of 
procuring social care contracts. I think we are in 
agreement about what is acceptable and what is 
not acceptable. The question is how we make sure 
that the standards are applied, enforced and 
adhered to. 

Duncan McNeil: Are you confident that the bill 
does that? 

Nicola Sturgeon: I think that we are talking at 
cross-purposes about what the bill does. I am 
being cautious about what I say. I do not make 
false claims for the bill; equally, I do not want to 
sound as if I do not acknowledge your concerns. I 
just think that it is important that we do not talk at 
cross-purposes in the wider debate on how we 
deal with the practices that you are talking about. 

The Convener: Okay. We will move on to 
specific duties. 

Jim Eadie: The bill places a number of duties 
on contracting authorities, one of which is that 
community benefit requirements should apply to 
all contracts above £4 million. We heard in 
evidence to the committee from the STUC that the 
requirement could be strengthened to make it 
more binding and that it should be a “must”, rather 
than a “should.” Have you considered reducing the 
wriggle room that would be available to contracting 
authorities? 

Nicola Sturgeon: I am happy to consider that. 
We are placing duties around community benefits 
on contracts over £4 million because the evidence 
is that we can have most impact in terms of 
community benefits in bigger contracts. 

I am being slightly hesitant here, because I want 
to look at the wording in the bill. The bill states: 

“The contracting authority must, before carrying out the 
procurement, consider whether to impose community 
benefit requirements as part of the procurement.” 

So, there is mandatory language there. It also 
states: 

“The contracting authority must, in the contract notice 
relating to the procurement, include— 

(a) a summary of the community benefit requirements it 
intends to include in the contract, or  

(b) where it does not intend to include any such 
requirements, a statement of its reasons for not including 
any requirements.” 

Perhaps I am missing something, but I am not 
entirely clear what bit you are suggesting we 
should change from “should” to “must”. I am happy 
to consider the issue, however. 

The Convener: Mr McNulty, do you want to 
come in on that? 

Paul McNulty: I think that the STUC was 
suggesting that we might impose specific 
requirements across all types of contracts. Part of 
the problem with that is that there is no one-size-
fits-all solution, even for very similar contracts. 
There might be different community priorities in 
different areas or there might be different needs 
that the authority wants to meet. We would not 
support imposing particular requirements. 

Jim Eadie: Okay. I was just relaying the view 
that was expressed by the STUC. The cabinet 
secretary said that she will consider that, which is 
fine. 

Let us move on to the £4 million threshold. It 
would be helpful to understand the Government’s 
rationale and evidence base for arriving at that 
figure. The cabinet secretary said earlier that there 
is always a balance to be struck. How was the 
figure of £4 million arrived at? Why was it not £1 
million or £6 million? 

Nicola Sturgeon: The figure mirrors—although 
it is rounded to make it neater—the figure in the 
2012 regulations for works contracts, which, 
translated from euros into sterling, is set at £4.3 
million. That is the simple answer to the question 
why we arrived at the £4 million figure, although 
there may be a debate to be had about whether 
the threshold should be £3 million or £5 million as 
opposed to £4 million. The reason why the figure 
is in that ball park goes back to what I said about 
the larger contracts lending themselves better to 
meaningful, impactful community benefit clauses. 

We must take great care in making it clear that 
the bill is not saying that there should not be 
community benefit clauses in contracts of less 
than £4 million; it is simply mandating for contracts 
at or above that level. We should encourage 
appropriate community benefit clauses in all public 
contracts where those are proportionate and 
appropriate. 

If I was asked what we need to be mindful of 
around the community benefit provisions in the bill, 
I would say that we need to be mindful that we do 
not send a message that community benefit is of 
no relevance for a contract of less than £4 million 
and should not even be considered. 
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Jim Eadie: Could community benefit 
requirements be determined on the basis of the 
nature of the contract rather than its value? 

Nicola Sturgeon: We could do that, but we 
might end up having fewer contracts covered than 
would be covered by putting a financial threshold 
in place. There are arguments for and against all 
the approaches that we could take to mandating a 
particular approach to community benefits. We 
have opted for a particular financial threshold and I 
have given you the reasons for that. However, I 
stress that that does not mean that contracts 
whose value is below that threshold should never 
have community benefit clauses in them. 

There are different ways that we could go with 
the nature of the contract. Some witnesses have 
suggested that the threshold could be set in such 
a way as to apply to contracts that are a certain 
proportion of the public authority’s overall budget, 
but I am not convinced that that would be a 
sensible approach to take. Different approaches 
could be taken. We have adopted one that we 
think, on balance, is the best one to take, but I 
would be happy to consider alternatives as the bill 
proceeds. 

Jim Eadie: You mentioned the Climate Change 
(Scotland) Act 2009. The bill provides ministers 
with the power to make regulations to ensure that 
a certain proportion of the goods that are procured 
by contracting authorities are remanufactured or 
reused goods. When does the Government expect 
to bring forward those regulations to provide the 
clarity that people require? 

Nicola Sturgeon: I am not going to be definitive 
about that at the moment, as we need to do quite 
a lot of work and I would welcome the committee’s 
on-going input into that work. It is important that 
we make it clear that the powers that we propose 
in section 31 would be reserved for situations in 
which, or products for which, there is a clear, 
stable market and a signal is required to stimulate 
investor confidence. We are currently examining 
products that are purchased right across the public 
sector to identify where it might be possible to 
pursue more sustainable alternatives, including 
products that have a high recycled content, for 
example. We are also commissioning a series of 
market intelligence projects to examine the market 
readiness or availability of remanufactured or 
refurbished products. We are doing all that work 
just now. 

Although the power in section 31 is a really 
important power to have in the bill we need to 
ensure that we use it properly and that we do all 
the lead-up work in close discussion and liaison 
with industry and the public sector. We will 
continue to do a lot of work on that, and I will be 
happy to hear the committee’s views and involve 
the committee in that work as we progress. 

The Convener: Before we move on to part 4, a 
short comfort break is in order. We will take four 
minutes. 

11:29 
Meeting suspended. 

11:33 
On resuming— 

The Convener: We resume our questioning of 
the cabinet secretary and move on to part 4 of the 
bill, on remedies.  

Adam Ingram (Carrick, Cumnock and Doon 
Valley) (SNP): Part 4 of the bill provides remedies 
for suppliers similar to those in place for 
procurement above the EU threshold. There was 
disagreement in the evidence as to how necessary 
those provisions are. For example, health boards 
stated that the hassles and costs of going to court 
could put off SMEs and that an ombudsman 
approach would be preferable. How do you 
respond to that critique, and what consideration 
has been given to the idea of a procurement 
ombudsman? 

Nicola Sturgeon: I shall come on to the 
ombudsman point in a second, because we have 
been giving some consideration to that.  

On the point about remedies and whether they 
would put off SMEs, I am not sure that I entirely 
agree with that analysis. No organisation is 
compelled to pursue remedies through the courts, 
but it is important to have that option available for 
companies, and the remedies in the bill are 
available to all bidders regardless of size. 

The bill tries to strike a balance, making the 
rules effective but not creating unnecessary risk. 
The package of remedies in the bill is lighter touch 
than the remedies available through the courts 
under the 2012 regulations. For example, it does 
not provide for a standstill period between the 
decision to award a contract and its conclusion, it 
does not provide for automatic suspension of the 
decision to award if somebody challenges that 
decision, and it does not provide for the court to be 
able to declare a contract ineffective. In those 
circumstances, it would provide for the court to 
make damages payable only if there was 
something flawed about the contract award. 

There are also important safeguards for public 
authorities as purchasers in the procurement 
process with regard to the need for complaints to 
be brought fairly promptly, normally within 30 days 
of the complainant becoming aware that there 
might be a problem. The bill also makes it clear 
that complaints can be brought only by somebody 
who wished to be awarded the contract and only 
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after they have made the grounds for the 
complaint known to the authorities.  

I hope that that approach strikes the right 
balance. There will always be issues raised either 
by the purchaser or by the supplier side about the 
appropriateness of that balance, but I think that we 
have got it right.  

I know that a lot of opinion has been expressed 
in favour of an ombudsman. We have given some 
consideration to that and, although it is not 
provided for in the bill, it is not something that we 
have ruled out entirely. What we intend to do at 
this stage is consider the issue of an ombudsman 
in the context of the 2012 regulations, which will 
need to be replaced once the new EU directive is 
adopted in early 2014. 

There are other EU member states that have 
established procurement tribunals as part of their 
implementation of directive remedies. We have 
given effect to that through the 2012 regulations, 
so when we transpose the new directive into law, 
that will give us another opportunity to consider 
the question of an ombudsman. The evidence that 
has been given in the context of this bill would be 
taken into account when we are making that 
decision. 

Adam Ingram: So watch this space.  

Nicola Sturgeon: Indeed. 

The Convener: One of the threads running 
through all our evidence sessions has been the 
need for skills and training, both for procurement 
officers and for those tendering for contracts.  

Cultural change came up in the evidence 
session on 4 December, and the memorandum 
that we have had from the Local Government and 
Regeneration Committee concludes that 
“potential barriers mainly ... relate to culture around 
regulated procurement activity”. 

What can be done to improve skills and training, 
both for those procuring goods and services and 
for those tendering for contracts? 

Nicola Sturgeon: I agree strongly with the 
points that have been made about skills, training 
and culture change. I have said repeatedly, and 
will no doubt say many times again, that the bill is 
only part of what we need to do to improve the 
whole procurement regime.  

Getting people to have the right mindset about 
procurement is important, and linked to that is 
ensuring that people have the right skills and 
capability. I have heard John McClelland say 
repeatedly that we must ensure that we have the 
right degree of professionalism across the whole 
procurement profession and among all the people 
who are procurement practitioners.  

A lot is already happening on skills and training 
in procurement. For example, we have 
procurement capability assessments for 
organisations; there is a range of training tools in 
place for staff; and there is a cross-sector 
capability assessment tool. We are also looking at 
different ways to encourage young people to enter 
the procurement profession—through modern 
apprenticeships, for example—so there is a lot 
already happening as a result of the bill and of 
some of the reform work that we are doing. It is 
undoubtedly the case that more needs to be done.  

You will have noticed that the financial 
memorandum sets out details about staff and non-
staff resources that are intended to support 
training on both policy and systems changes for 
the wider public sector. In my view, one of the 
more important aspects is the need to ensure that 
practitioners have the training, the capability and 
the skills that they need if they are to implement 
the bill’s provisions properly. 

The Convener: Thank you. Adam Ingram will 
ask about issues that the Finance Committee 
raised. 

Adam Ingram: Yes. Correspondence from the 
Finance Committee indicates that there is 
uncertainty about Scottish Government staff costs 
beyond 2016-17. Can you shed light on that, 
cabinet secretary? 

Nicola Sturgeon: I have seen the Finance 
Committee’s comments. This relates to what I said 
to the convener. There will undoubtedly be a need 
for additional staff resource during the 
implementation phase of the bill, to train people on 
the PCS system, for example, and to help to 
deliver regulations and guidance and help the 
public sector and businesses to adapt to the 
changes. 

All of that is taken as read; at this stage there is 
more of a question mark over whether there will be 
an on-going need for additional staff resource 
beyond 2016-17. That is something that we will 
have to review nearer the time, and the decision 
will be based on our experience and the amount of 
work that we envisage will still need to be done.  

I think that it is unlikely that by that stage we will 
have ticked the procurement box and said, “Job 
done.” There will be on-going requirements, but 
we need to get closer to that point before we can 
assess what the on-going staff resource 
requirements might be. 

Adam Ingram: Thank you. The convener will 
pick up on points that another committee raised. 

The Convener: In its memorandum to this 
committee, the Local Government and 
Regeneration Committee asked whether the bill 
will be compatible with future community planning 
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partnerships legislation. How does the bill relate to 
measures in the forthcoming community 
empowerment and renewal bill? There is also the 
question of what will happen when health boards 
devolve a pretty large percentage of their budgets 
to health and social care partnerships. 

In evidence that we heard outwith formal 
committee meetings, we heard concerns that 
arm’s-length executive organisations will not be 
covered by the legislation. How do such 
organisations fit into the bill? 

Nicola Sturgeon: This bill is aligned with the 
forthcoming community empowerment and 
renewal bill and the approach to community 
planning partnerships. A key provision in the bill is 
on procurement strategies, and in developing such 
strategies public authorities will have to consider 
how they engage with and consult the people who 
will be directly affected by procurement, who will 
include community representatives, public service 
users and user groups and so on. There is a 
strong alignment between what the bill is trying to 
do on engagement on procurement and the 
broader agenda of community empowerment. That 
is a short answer to your question; I think that our 
approach is consistent. 

The bill takes no hard-and-fast position on 
ALEOs. Whether an ALEO will be subject to the 
bill’s provisions will depend on the ALEO’s status. 
An ALEO that to all intents and purposes is a 
public body is likely to be covered, but an ALEO 
that is an institutionalised public-private 
partnership might not be covered. There are no 
hard-and-fast rules around that. I tend to think that 
that is the right approach, but I will be open to 
suggestions that come forward as the bill 
progresses about how we clarify the position or 
make it definitive. 

The Convener: That is helpful. 

Adam Ingram: How will recommendations from 
the review of Scottish public sector procurement in 
construction be included in the bill and its 
associated guidance? 

Nicola Sturgeon: The bill will be helpful in our 
on-going work to implement the review of 
construction procurement. As you know, there are 
a lot of overlapping areas such as simplification of 
the PQQ process; prompt payment, which I talked 
about; and our work to trial project bank accounts. 
The bill will help us to work out how best we use 
its levers to drive forward the recommendations for 
change in the thoroughly excellent report that the 
review produced. 

The Convener: We will now have questions 
from Jim Eadie. 

11:45 
Jim Eadie: At this point, I should declare an 

interest, which is that I am the constituency 
member for the University of Edinburgh.  

Cabinet secretary, you said earlier that one of 
the intentions of the bill is to create a more 
dynamic process for innovation and that that 
would be done primarily through the sustainable 
procurement duty. However, it is fair to say that we 
received hard-hitting evidence from the higher 
education sector about what it perceives to be the 
bill’s impact.  

Advanced Procurement for Universities and 
Colleges said:  

“The Procurement Reform Bill has the significant 
potential to damage the sector’s activities around research 
excellence.” 

Clearly, that is not the intention. Karen Bowman of 
the University of Edinburgh made the point that 
the university has spun out somewhere in the 
region of 170 companies. They could be supplying 
the university but, under the bill, their business will 
be open to competition. 

In responding to those concerns, do you intend 
to introduce regulations that will exclude 
procurement for research purposes? 

Nicola Sturgeon: We have been talking to 
stakeholders about that, and I am aware of the 
concerns of the higher and, indeed, further 
education sectors about the potential for 
procurement law to hinder their ability to compete 
for research and teaching commissions and also 
about the definition of research that the EU applies 
to certain exemptions in the area. 

It is our intention to exempt from the 
requirement to advertise under the bill contracts 
that are in pursuit of commercial activities that 
would include research and development. As with 
the indication that I gave in connection with health 
and social care contracts, I hope that that will go a 
considerable way to addressing the concerns that 
you cited. 

Jim Eadie: That was the clarification that I 
sought. Thank you for that. I assume that there will 
be a continuing dialogue with the sector to ensure 
that its concerns are taken on board. 

You mentioned the definition of research, and I 
will ask about that. It might be a question as much 
for officials as for you, cabinet secretary. Another 
point that the University of Edinburgh made in oral 
evidence is that there is a challenge in determining 
what is used for research, teaching, administration 
or a combination of them. Two practical examples 
were given. One was high-performance 
computing, which has a mixture of applications, 
and the other was microscopes, which can be 
used in laboratories for research and for teaching. 
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How do you intend to address that issue when it 
comes to defining research? 

Nicola Sturgeon: I always like questions for 
officials, so I will pass it to an official. 

Paul McNulty: There will always be a challenge 
when things are bought for mixed purposes, but it 
is a challenge that purchasers face in other areas, 
too. We would need to address that in guidance, 
which would have to focus on the predominant 
purpose of the equipment’s acquisition. If the 
predominant purpose was to use it for research, it 
would be exempt but, if the predominant purpose 
was administrative, it would not be. 

Jim Eadie: That is helpful. I am sure that the 
higher education sector will reflect on that 
response. What level of engagement has there 
been with the sector? 

Paul McNulty: I have had personal discussions 
with Angus Warren, who is the chief executive of 
Advanced Procurement for Universities and 
Colleges, and with Karen Bowman, whom you 
mentioned. I plan to continue that direct 
engagement and have committed to discussing 
the draft exemptions with them both as the 
guidance progresses. 

Jim Eadie: Do you envisage the issue being 
resolved through regulation rather than provisions 
in the bill? 

Paul McNulty: That is not for policy officials to 
determine. We have sought advice from 
parliamentary counsel on the most appropriate 
way to do it. We await that advice. 

The Convener: As no one has any further 
questions, I ask the cabinet secretary whether she 
has any final comments to make. 

Nicola Sturgeon: We are exhausted. You have 
exhausted me, anyway. 

The Convener: I thank you and your officials for 
answering the questions so succinctly. 

We now move into private as the committee 
previously agreed. 

11:49 
Meeting continued in private until 12:12. 
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ANNEXE C: OTHER WRITTEN EVIDENCE 

Aberlour Childcare Trust  
Barnardo's Scotland  
Birlinn Ltd  
British Healthcare Trades Association  
British Medical Association 
Campaign for Freedom of Information in Scotland  
Civil Society Organisation in Scotland - Combined Submission  
Construction Industry Training Board Scotland  
Ethical Consumer Research Association  
Faculty of Advocates  
Sue Gordon (individual) 
Health and Social Care Alliance  
Highland Council  
Indez Ltd  
Institution of Civil Engineers  
Intend Business Development  
LinkLiving Ltd  
Marie Curie Cancer Care  
Maclay, Murray and Spens  
MacPherson, Ewan  
North Ayrshire Council  
Nourish Scotland Combined Submission  
Angela Oakley (individual)  
Orkney Construction Training Group 
Project Management Institute  
Glenn Power (individual)  
Professional Publishers Association  
Publishing Scotland  
Renfrewshire Council 
Royal Society for Protection of Birds (RSPB)  
Scottish Ambulance Service  
SAMH  
Scotland Excel  
Scottish Building Federation  
Scottish Catholic International Aid Fund  
Scottish Contractors Group 
Scottish Council for Development and Industry  
Scottish Federation of Housing Associations  
Scottish Human Rights Commission  
Scottish Information Commissioner - Rosemary Agnew  
Scottish Local Government Procurement Forum  
SEC Group Scotland  
SELECT  
South Ayrshire Council  
South Lanarkshire Council  
Strathclyde Partnership for Transport 
Sustainable Scotland Network  
The Accounts Commission and Auditor General for Scotland  
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The Scottish Property Federation 
The University of Edinburgh  
Transform Scotland  
Voluntary Action Scotland  
West Dunbartonshire Council  
 
 
Supplementary written evidence 
 
Supplementary evidence from Scottish Government Bill team following 6 November 

2013 evidence 
Annexe to Bill team supplementary evidence 
Supplementary written evidence from APUC following 13 November 2013 evidence 
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ABERLOUR CHILDCARE TRUST 

WRITTEN SUBMISSION 

Introduction: As Scotland’s largest, solely Scottish children’s charity, we warmly 

welcome the opportunity to submit written evidence for the committee’s stage one 

consideration of the Procurement Reform (Scotland) Bill. Working as we do in over 
40 locations across Scotland, a significant percentage of our organisational service 
provision is delivered through contracts with over 17 of Scotland’s 32 Local 

Authorities. As such any proposed change to rules governing procurement in the 
public sector is of considerable interest to our organisation.  
General comments: The Bill as drafted seems logical and will certainly streamline 
certain aspects of the current procurement landscape. However, we are dismayed 
that the Bill does not reflect a number of the points that we and other providers made 
in our original submissions to the procurement reform policy consultation. We would 
ask that the committee consider the following during its deliberations around the Bill. 
 
Creating a level playing field: We don’t feel that the Bill does enough in its current 
draft to ensure that SMEs, third sector organisations, the Private Sector and in house 
Local Authority departments can tender for contracts under exactly the same rules of 
engagement. This is critical to facilitating access to the procurement process. In our 
experience, such a level playing field does not exist. Currently, Local Authority’s will 

in some circumstances insert clauses into contracts awarded to voluntary sector 
organisations in particular which state that any savings generated in the delivery of 
the contract be returned to the Authority. No such demand is made of private sector 
suppliers. This represents an inhibiting factor which will deter third sector 
organisations from submitting applications and is manifestly unfair.  
 
Collaboration and competition in the care sector: A dichotomy exists in the 
current commissioning and procurement environment where increasingly, third 
sector providers are asked to collaborate over ventures and new services through 
models such as the PSP, whilst at the same time they will find themselves in direct 
competition for contracts. Often this will be around services that a particular provider 
may have delivered for many years. In our experience this is often driven by a need 
to bring down costs with little consideration of the impact on service users. We would 
recommend that the committee consider exempting certain kinds of service in the 
care sector from the procurement process. 
 
Links between commissioning and wider community planning: Commissioning 
and procurement should have a direct ‘line of sight’ to the Local Authority’s Single 

Outcome Agreement, Corporate Strategy, Community Plan and the national 
performance framework as identified by the 2007 Concordat. Such a direct link, 
between community planning, outcomes and procurement would help the Scottish 
Government in its aim to revitalise the community planning and single outcome 
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agreement process. As such we feel there should be direction within the Bill to this 
end. 
 

Section 18: Publication of notices on Public Contracts Website 

Visibility of contracts: We welcome the intent of the Bill to address the disparate 
practices around the publication of local authority contracts with guidance directing 
the publication of contracts through a single portal. Consistency of where contracts 
are situated on publication would ensure greater awareness in particularly smaller 
bodies. We would also suggest that the creation of public contract mailing lists in 
specific sectorial areas would also generate interest and a greater range of potential 
tenders.  

Flexibility around bundling contracts and breaking them into lots: Invitations to 
tender generally appear either as a single bundled contract or broken into specific 
lots. We feel the Bill would be enhanced if it fostered some more flexibility whereby a 
single bundled contract could be approached by a consortium of suppliers, tendering 
for the contract as if it were a collection of lots, this would potentially increase access 
to particularly smaller suppliers and increase choice available to the commissioning 
authority.  

Greater notice periods around contracts and tendering: At present, many 
smaller suppliers do not necessarily have the capacity with which to respond 
effectively in the timescales currently given for notice of new contracts. In some 
cases notification of tendering opportunities is also truncated so even those with 
dedicated tender resources may struggle to submit a meaningful bid. This situation 
could be greatly improved if, shortly after the publication of an Authority’s  annual 

budget they then produced an annual notice of contracts expected to be put out to 
tender for that financial year.   

Section 19: Community benefit requirements:  

Community benefit requirements triggered by contract type instead of value: 
We welcome any move to strengthen community benefit requirements in statute but 
feel that the Bill’s proposed threshold of £4 Million is too high. Our suggestion would 

be that rather than a particular cash threshold for contracts, a set of principles 
around the nature of the good or service that is being procured should trigger a 
community benefit requirement. 

Consultation in the community: We feel there needs to be provision within the Bill 
to clarify the link between consultation in the community and the subsequent 
definition of community benefit requirements. In our opinion consultation should be 
part of the normal process of community engagement, whereby community benefit 
priorities are established and agreed before contracts are advertised and let and only 
varied on the basis of significant added benefit or value.  
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Section 22-23: Exclusion of bidders 

Discretion around exclusion on grounds of professional standing or 
misconduct: We welcome the latitude afforded to the discretion of authorities in 
these circumstances. Principles of natural justice should apply in such circumstances 
and a degree of proportionality, laid out in guidance and secondary legislation, 
applied to each case after consideration of all relevant factors. Our view is that any 
exclusion should be proportionate and focus on the specific elements of an 
organisation that had transgressed and not the organisation as a whole. Though it is 
reasonable to expect any organisation to have the governance and performance 
monitoring arrangements to identify a failure in standards of conduct, in the event of 
a rogue employee failing to meet acceptable standards it should not necessarily 
follow that the entire organisation be excluded from competing for public contracts, 
particularly if it is clear that national organisation had been misled by the service 
manager. We feel the Bill would be enhanced with provision for an appeals process. 

Section 24: Pre-qualification questionnaires 

Guidance for the standardisation of PQQs: We warmly welcome the intent of the 
Bill to standardise the format of PQQs. 

Proposals to increase proportionality in the PQQ process: We welcome the 
intent of the Bill to both reduce bureaucracy and to remove restrictions around 
organisational annual turnover in the PQQ process. 

Consistency and clarity about what the authority is looking for: A greater level 
of clarity about what the Authority is seeking to achieve through the procurement 
process would result in more focussed and relevant bids in tendering. To this end we 
would suggest that Authorities should seek to link procurement to their own stated 
outcomes as defined in their Single Outcome Agreement. Clearly defined 
expectations as to the outcomes they hope suppliers delver would also be helpful. 
This could be managed through the PQQ process and we would welcome statutory 
guidance to support this end. 
 
Conclusion: Aberlour is happy to support the Procurement reform (Scotland) Bill in 
principle and with amendments and inclusions suggested above, feel it could do 
much to prove the commissioning and procurement environment in Scotland. 

Aberlour Childcare Trust 
November 2013 
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BARNARDO S SCOTLAND

WRITTEN SUBMISSION

Summary
Barnardo's Scotland is supportive of the general principle of using procurement 
as a lever through which the Scottish Government can achieve changes in 
support of its agenda.

services, as set out in the policy memorandum accompanying the Bill, the Bill 
needs to directly address the fundamental issues currently facing the 

significant differences 
between the procurement of services, and the procurement of goods, yet this Bill 
continues to treat the two as effectively the same. The Bill, in its current form, 
fails to address these differences, which would further enable the delivery of high 
quality services for local communities. This would require services procurement 
in Scotland to move away from a reliance on competitive tendering
Scotland hopes to see amendments to the Bill that are more in keeping with the 
spirit of the wider pattern of public service reform in Scotland. A series of 
suggestions for areas and ways in which the Bill could be strengthened, are 
provided within this evidence.

Where the Bill is applied to the procurement of goods and capital projects, 
Barnardo's Scotland is strongly supportive of the principles set out in the draft 
Bill, and believes that the Bill provides an improved framework, to support the 

We are particularly supportive of provisions in the Bill that:
- Require contracting authorities to improve the economic, social, and 
environmental wellbeing of
- That encourage greater involvement of third sector bodies in procurement 
processes (Section 9)
- Allow the Scottish Government to produce guidance which will require 
contracting authorities to address known workforce issues, and potentially 
exclude suppliers who have failed to address those issues (Sections 22-23). 
- Are designed to increase transparency and consistency for bidders across 
the public sector. (Sections 26-30)
- Require the use of community benefit clauses by contracting bodies in 
certain circumstances (Sections 19-21)

Ways that the Bill can be strengthened:
- Begin to differentiate between the procurement of services and goods, by 
ending the perception that services should always be competitively tendered.
- Align the Bill with the wider programme of Public Services reform
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- Recognise the importance of the to 
delivering high quality services
- Defining alue for money in the Bill
- Encourage collaboration and the use of alternatives to Procurement, 
including the use of Public Social Partnerships 
- Require the involvement of communities and service users
- Make use of procurement reporting duties to make progress on a range of 
issues

Background

Scotland involvement in public sector procurement

including contracts, tenders and Public-Social partnerships.
is a national voluntary organisation and works directly with more than 10,000 
children and young people, as well as their families. Barnardo's Scotland 
provides approximately 100 specialised services in local communities across 
Scotland, covering fostering, parenting, substance misuse, offending, 
homelessness, and abuse.

procurement opportunity on a range of 
factors before considering to bid. The most significant factor is whether we 
believe we can make a real difference to the lives of vulnerable children, young 
people and families. This takes account of our values, expertise and
management support for the development of new work. We also assess potential 
partnerships, strategic fit, current activity and impact. 

There are a number of factors which would prevent our participation in a 
procurement exercise, or, at least, dissuade us. These include: narrow vision or 
parameters of some contracts which reduce the likelihood of innovative or 
constructive solutions; large numbers of staff subject to complex Transfer Under 
Protection of Employment (TUPE) processes; high or undisclosed risk and 
timeframes for submission which prevent appropriate analysis, the development 
of suitable models or collaboration with partners. Where these are prohibitive or 
likely to have a negative impact on current delivery, including the diversion of 
staff time, we would not participate.

As a charity, it is incumbent upon us to maximise the limited resources that we 
have and this includes the amount of resource time, skill, funding required to 
bid. As one of the largest third sector partners in Scotland we know that bidding 
for tenders is costly and we recognise that this often places significant strain on 
smaller organisations. We believe that addressing barriers to participation is
likely to enable more innovative partnerships and solutions for community based 
services.
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In the c :
Been encouraged by the indication of the Scottish Government that they 
are supportive of the use of Public-Social Partnerships (PSPs) that are 
managed in line with the best practice. The director of Barnardo's
Scotland, has written publically (see annex) on this subject.
Regularly called for a more collaborative approach to procurement of 
social care services for children, young people and families.
Regularly called for more involvement of the community, including 
children, young people and families, in the design and commissioning of 
services. This is very much in keeping with the spirit of the Christie 
Commissio
people.
Welcomed the introduction in 2010 of the joint Scottish Government, 
COSLA and Joint Improvement Team guidance on the Procurement of 
Care and Support Services.

Areas where the Bill can be strengthened

Changing how we procure services
The Procurement Bill as currently drafted does not change the current situation, 
where processes treat the procurement of goods and the procurement of 
services as one and the same. Fundamentally, we are of the view that a system 
of procurement designed specifically for service procurement would inevitably 
have a number of distinct features. Although it may not be possible to create a 
new public service procurement framework from scratch in this Procurement Bill, 
a number of key steps could be taken.
For example, our experience indicates that a competitive tendering exercise as a 
standard approach (as it is in some local authorities) may not always deliver the 
best public service for the local community. Whilst there are of course times 
when services should be tendered for issues of cost and quality, in practice 
competitive tendering should be the exception rather than the norm. We would 
therefore be keen to see the Bill used to end the perception amongst contracting 

support services, should always be competitively tendered.
Whilst it is important to ensure that public bodies are getting value for money, our 
experience of competitive tendering suggests that it often unnecessarily 
threatens the consistency and sustainability of service delivery. This is 
particularly problematic within services intended to reach the most vulnerable, 
where relationships, experience, knowledge and skills count for everything. Short 
contracts and competitive tendering make it incredibly difficult for providers to 
focus the strategic planning of services on maximising the outcomes for service 
users. The focus on competitive tendering has been stretched even further by 
some contracting authorities. For example, some local authorities have felt 
unable to take account of previous performance and outcomes when a service is 
retendered.
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Procurement and the wider programme of Public Services reform
A wider direction of public service reform has been in place for some time and 
has been given even greater emphasis since the report of the Christie 
Commission. However, the Bill as currently drafted does not join these dots as 
much as it could.
For example, the current draft Children and Young People Bill and draft Joint
Working (Public Bodies) Bill both set out requirements to produce service plans 
that have a statutory basis. The Procurement Bill could place specific 
requirements on the relevant contracting authorities to set out how they will use 
procurement to meet the outcomes that they have set out in their joint Local 
Children Services Plans.

Workforce and Procurement
Many of the services that are important to the most vulnerable children, young 
people and families in Scotland are effective because of the relationships and 
emotional support provided. The people who deliver such services are critical to 
the quality of service provided. This is, in turn, linked to recruitment, retention and
morale of the workforce. Barnardo's is concerned across the UK that Local 
Authorities may well be damaging the quality of services procured by assuming 
unrealistic cost demands through competitive tendering .
This prevents potential providers from participating, or engages them in a race to 
the bottom with regard to workforce pay, terms and conditions. 
To this end, we are strongly supportive of the Sections 22-23 in the Bill that 
would allow the Ministers to produce guidance to contracting authorities in regard 
to known workforce issues. We are also strongly supportive of the indication in 

in relation to the motivation and engagement of the workforce.
We are supportive of the principle of the Living Wage, both for the benefits that it 
brings to service staff and the quality of service delivery, but also to the wider 
goal of tackling poverty and in particular child poverty. We would hope to see the 
Scottish Government use the Procurement Bill to establish the use of the Living 
Wage on a much wider basis, and within the delivery of all public contracts.

Defining Value for Money in the Bill
A consistent concern of Barnardo's Scotland has been the drive towards 
competitive tendering which focuses purely on driving down costs. Whilst this 
may be suitable for the procurement of some goods, it is a limited definition of 
value for money which may impact negatively on the actual outcomes, quality 
and purpose of the Scotland believes it is not a
suitable single yardstick for the procurement of services. Indeed, the primary 
focus of service procurement should be securing high quality services that deliver 
positive outcomes, working with local communities. This is the direction of public 
service reform set out by the Christie Commission Report, as well as in other 
Scottish Government policy priorities, such as the emphasis across Government
on preventative spending and early intervention. This wider direction of public 
service reform is not currently reflected in the Bill as drafted.
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The Scottish Government policy memorandum sets out the purpose of 
procurement in a Scottish context as achieving value for money, and defines that 
as achiev
system of public service procurement is, in our experience, often failing to 
achieve this balance. Barnardo's Scotland has direct experience of involvement 
in situations where unrealistic tenders have been awarded, where it is known to 
the contracting authority that the budget and costs for the contract are insufficient 
to achieve the quality of service required. 
Barnardo's Scotland has also seen an increasing focus in the weighting awarded 
to the cost criterion in service tenders put out to competitive tender by contracting 
authorities, at the expense of other criteria concerning the quality of service.
Even more so, whatever the stated balance between quality and cost in a tender
is, the reality in implementation is usually that cost becomes the main 

standard threshold, often set relatively low, that at best might remove some 
ich ultimately determines which provider is 

awarded the final contract.
Ultimately, we would prefer to see a system of public service procurement that 
focussed on outcomes, and this would require comprehensive and systematic
changes to the system of public services procurement, that this Bill in its current 
form does not deliver. However, there are also more minor changes that would 
give the Bill a better chance of getting closer to the balance of cost, quality and 
sustainability that the Scottish Government is seeking to achieve. For example, 
an explicit definition of balanced sustainable procurement could appear in 
contracting authority procurement requirements, as well as in the reporting 
requirements on contracting authorities.

Collaboration in Procurement
Barnardo's Scotland has been strongly supportive of the use of alternatives to 
procurement and collaborative approaches to procurement, including the greater 
use of Public Social Partnerships (PSPs). PSPs come in a variety of specific 
models, but their core involves the collaborative design between a third-sector 
organisation(s) and public body of a service model, based on the identification of 
particular needs or desired outcomes, as opposed to the need for a particular 
service. Where Barnardo's Scotland has been involved in these types of 
approaches, and they have been implemented in line with best practice, we 
believe there has been more chance of quality services suited to local 

.
Although there is a growing body of evidence and experience of the benefits of 
using these approaches, there has not yet been a wide take-up in their use. For 
example, although Scottish Government guidance has existed on the practical 
implementation of PSPs since July 2011, there is still very limited implementation 
of this particular collaborative model. There have also been examples of the poor 
implementation of PSP models, where neither best practice nor guidance have 
been followed, resulting in difficult scenarios for service users and providers.
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There is also opportunity to move the PSP model being implemented to one that 
focuses more on collaboration, and less on competition.
We would be keen to see recognition in the Bill of the value of collaborative and 
other alternative approaches to procurement in delivering better outcomes from 
public services. Section 9, that creates a sustainable procurement duty, that 
includes requirements to consider how the involvement of third sector 
organisations and SMEs can be promoted, as well as how innovation can be 
encouraged. We would also be keen to see a requirement for contracting 
authorities to report the number of times that they have used collaborative 
approaches and alternatives to procurement to secure service delivery.

Involvement of communities and service users
A key strand of the direction of reform to public services in Scotland has been a
desire to increase the greater involvement of communities and service users, 
however, this is currently poorly reflected in the Bill as drafted. Our experience 
has been that the effective involvement of service users and communities has 
been extraordinarily effective in improving the quality and design of services, as 
well as empowering communities in the process. However, procurement rules 
are all too often acting as an impediment rather than an encouragement to 
community and service user involvement.
This issue could be better reflected in a number of areas throughout the Bill. 
However, obvious areas where Barnardo's Scotland would be keen to see the 
involvement of communities and services made into a requirement are: Section 9 
on sustainable procurement duty, Section 11 on procurement strategies and 
Section 14 on annual procurement reports.

Procurement Reporting duties
The current procurement reporting section of the Bill as currently drafted does 
not, in our view, do enough to ensure that the best practice in procurement is 
carried out in all situations.
This section of the Bill has a lot of potential to allow progress to be made on a
number of other issues, for example, requiring contracting authorities to report on 
the number of times that they have used community benefit clauses, the number 
of times they have procured for outcomes rather than outputs, and how 
contracting authorities have used procurement to meet other statutory 

services plans likely to be created through the Children and Young People Bill.

Areas where further clarity from the Scottish government would be 
welcome:
The Scottish Government has suggested in their current consultation that the 
forthcoming Community Empowerment Bill will make significant changes to the 
involvement of communities in the design of public services. There is clearly an 
interrelationship between this and procurement. Further clarity from the Scottish 
Government about the relationship between the two bills would be welcome.
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Although Single Outcome Agreements and Community Planning Partnerships do 
not currently exist on a statutory footing (the Scottish Government have set out 
an intention with the Community Empowerment Bill to change that), there is a 
need for explanation of how they will be affected by the Procurement Reform Bill.
Finally, assurance is needed that these new Bill requirements will not impact on 
the procurement of Self-Directed Support services by individuals or their families.
Some individuals are now in control of large personal budgets. In any case, 
further clarity on the relationship between the Procurement Reform Bill and the 

ANNEX

Third Force News, 10th October 2013
http://www.thirdforcenews.org.uk/2013/10/the-future-of-public-sector-
procurement/
The third sector should actively mould processes for the best outcomes, 
argues Martin Crewe, director at
THE debate about public sector procurement has rumbled on for many years and 
will come to a head as the Scottish Parliament debates the new procurement 
reform bill. The focus until recently has been mostly on tendering in all its many 
forms and whether it is preferable to grant funding. However, things have been 
shaken up in the last couple of years with the arrival of two new TLAs (Three 
Letter Abbreviations) SDS and PSP.
Self-directed support (SDS) involves people arranging their own or their 

There are several models and the approach has been transformational for many 
people. However, it has been implemented in some areas along with big budget 
cuts and so the beneficial effects of the policy have not always been achieved in 
practice.
Public social partnership (PSP) is a new model for public service delivery 
involving the third sector working with statutory services to design and deliver 
improved outcomes. The Scottish Government published A Practical Guide to 
Forming and Operating Public Social Partnerships in July 2011. 
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My thoughts on the development of public sector procurement are based on our 
experi
excess of £30m and provide services to over 10,000 children and young people 
every year across 27 local authorities. I want to recognise straight away that the 
world will be very different for many people reading this article but I hope that 
what I have to say will still be of interest.
To understand large scale procurement by public bodies (rather than that by 
individuals under SDS) I think it is helpful to consider whether the commissioner 
is focused primarily upon results or upon process. A focus on results is likely to 
lead to a competitive tendering process whereas a focus on process is likely to 
result in some form of partnership working. Third sector organisations need to 
respond very differently to these two scenarios the first requires competition, 
the second collaboration. The intention of the PSP approach is to capture the 
best of both these approaches to have both a results focus and encourage 
partnership working. This is summarised in the diagram above.
In my experience tendering processes are often poorly thought through with 
over-specification of inputs and outputs rather than a focus on outcomes this 
stifles creativity. For service users the experience of changing providers can be 
very disruptive and the transfer of staff under TUPE is complex. Tendering also 
forces charities to be competitive with each other.
We are also involved in a whole variety of partnership working with both local and 
national voluntary organisations. The results of these initiatives can be very 
positive but the process is inevitably time consuming. There is also no guarantee 
that partnership working will lead to added value in terms of service delivery. The 
tough question is whether the service could be delivered just as well by one of 
the partner organisations.
Our experience of PSPs is rather more limited but includes Shine, the national 
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related to the recent Family Support fund. Each of these PSPs involves multiple 
third sector organisations and usually more than one statutory partner. This is in 

referred to above where all ten examples involved one statutory body and one 
voluntary sector organisation.
The PSPs we are involved in are complex and there is no clear and consistent 
model of how they operate. However, there is starting to be a default process 
emerging: partnership bids required within tight timescales, loose guidelines on 
how these will be judged, winning bidders paired with those who have been 
unsuccessful and significant revisions to the original bid. This is less than ideal.
My view is that the PSP approach has much to offer the voluntary sector but we 
need to improve the model. I would characterise the process above as a 
competitive PSP model in which some stages involve more emphasis on 
competition than on collaboration. My proposal is that we should try and develop 
a collaborative PSP model as illustrated in the diagram above.
A collaborative PSP model could work by the procurement body selecting a lead 
voluntary sector partner either through a competitive process or not. This lead 
charity would then select the most appropriate statutory and voluntary partners to 
develop and deliver improved outcomes. Close working with the relevant Third 
Sector Interface would be essential in this process. The lead charity would have 
clear accountability for delivering results, quality assurance and managing the 
finances.
I think there would be real advantages to this collaborative PSP model. We would 
waste a lot less effort on competitive bid processes, it would encourage genuine 
partnership working and there would be clear accountability for results. The 
downsides are that the lead roles might be effectively restricted to larger charities 
and the process of selecting both leads and partners could be seen as 
insufficiently transparent and unfair.
The reality is that there is no perfect model of public sector procurement and I 
think the PSP approach is likely to grow in importance as both commissioners 
and providers become ever more frustrated with competitive tendering. My belief 
is that the voluntary sector should debate the pros and cons of different models 
of PSP and influence the direction of travel rather than just sit back and let it 
happen to us.

Barnardo s Scotland
2 December 2013
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BIRLINN LTD 

WRITTEN SUBMISSION 

As Managing Director of one of Scotland’s largest publishers, Birlinn Ltd, I have had 
cause on numerous occasions to engage with Scotland Excel and it’s procurement 
processes. We have now largely ceased to do so since it is apparent there is little 
point. The most recent procurement document pertaining to Scottish books was the 
tender for supply to Scottish Schools and public libraries. The combined multi-million 
spend entrenched in this contract represents a very significant part of the total book 
purchasing within Scotland. It represents therefore potentially a commitment to 
entrench and promote Scottish cultural material within our educational and library 
system. Publishing Scotland and myself made exactly this request of Scotland Excel. 
The response received from Hugh Carr, Head of Strategic Procurement is as follows: 

‘EU procurement directives do not allow public sector organisations to show 

preference for any particular type of supplier when tendering or awarding a 
framework.  In addition councils have a statutory duty to obtain best value 
from their procurement spend under the Local Government in Scotland Act 
2003’ 

Mr Carr does go onto say however that local councils need not purchase within the 
framework and there are specific derogations which allow them to prioritise  (within 
limitations) how purchase is done. 

I have three comments to make here: 

 Scottish cultural production is almost by definition produced within Scotland. 
Mr Carr is therefore stating with absolute clarity that promotion and protection 
of Scottish culture, not simply will not be included as part of these tenders, but 
will be specifically excluded (most Scottish publishers of course produce 
largely for the Scottish interest sector of the market). It is also untrue to state 
that the EU enforces this, as the ability to derogate on cultural grounds is 
clearly stated in the legislation. 

 Having specifically eliminated protection for Scottish cultural interest from the 
core tender, Mr Carr does concede that there may be cases when councils 
need to purchase outside the core tender. We are therefore at the mercy of 
the independence of local authorities with regard to this. It is only fair to say 
that the pressure on local councils to purchase through the tenders is very 
substantial and the methodology of purchasing outside often rendered as 
complex as possible. 

 While UK suppliers may, and indeed do, supply Scottish material, there is not 
valuation or validation of their service or their effectiveness in so doing. 

So to be absolutely clear, the Scottish government and by extension it’s agencies: 

 Refuses to put the protection of Scottish cultural interest into its tenders 
 Actively rejects any notion of the possibility of this. 
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 And by so doing effectively enhances the ability of much larger tenderers 
from south of the border who, freed from the need to compete on range, 
can simply compete on price. 

I would suggest that such an approach is both antithetical and deeply destructive to 
both Scotland and what Scottish government should be about. I note that 
procurement is designed to achieve an open tender. The vast bulk of Scottish 
cultural material is produced within Scotland by companies dedicated to that end. 
There is therefore no one else by definition who can compete. Thus the approach of 
Scotland Excel is both redundant and futile. 

The second area which I wish to comment on is the extension of procurement into 
areas where it has absolutely no business being. The aim of procurement is the 
purchasing of product where the state is the end user. There are however many 
instances where the state is not the end user. Two obvious examples here are 
Historic Scotland and Visit Scotland where procurement processes are used to 
choose suppliers for retail outlets. The result is that book purchasing on a huge scale 
is being done through a very small number of suppliers – all aggregators 
(wholesalers) the aim being to arrive at a maximum throughput through two or three 
suppliers. This is the absolute antithesis of how the book market operates throughout 
Scotland where book supply is done through a much larger number of suppliers and 
very often direct, to create a constant flux of competition and ensure multiple lines of 
supply. It goes without saying that best terms can always be got by going direct to 
suppliers and not operating through wholesale. The result for public sector 
organisation is both limiting on range and terms. It has been stated privately to me 
that they are well aware that procurement does not need to apply to purchase for 
retail operation. However they simply choose to apply it regardless of its complete 
unsuitability. Procurement should be restricted to the purposes for which it is 
intended and not be allowed to spread into areas which it is completely unsuitable for 
and which are merely about the enhancement of the power of the procurement body. 
It should surely be clear to the Scottish government that if it wishes to operate in the 
commercial marketplace then the best method of so doing is by following the 
practises of those already in that market place and not imposing a bureaucratic 
process unknown to any other retailer. 

The third area on which I wish to comment is corporate governance. Scotland Excel 
appears to operate under the control technically of all of Scotland’s local authorities. 
Should one have a complaint or comment one is required to comment to all thirty 
two. As will be immediately obvious such a governance system is a method of 
avoiding any responsibility and any real governance of the organisation whatsoever. 
It is effectively autonomous and judge and jury in its own actions. In any other 
organisation this would be a quite unacceptable modus operandum. Why is it 
acceptable to the Scottish state? 
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There are many other comments I could make but I will restrict myself to these core 
areas. 

MANAGING DIRECTOR 
Birlinn Ltd 
3 November 2013 
 

Updated 22 November 2013 

ANNEXE  

On reading the bill I note that the Scottish government still persists in using the UK 
government definition of a SME as anything up to 250 employees. Since some 99% 
of Scottish businesses fall within this category, this both renders any statistical 
analysis using SMEs in procurement as meaningless and any statement as to 
support for SMEs as essentially worthless. Equally since there appears to be no 
geographical commitment any support for SMEs could be entirely to English based 
SMEs and this would  (apparently) be regarded as entirely satisfactory when of 
course the withdrawal of support within a local economy could have a devastating 
impact. Clearly for meaningful comparisons then meaningful measurements need to 
be adopted. Secondly the level of business given to (meaningfully evaluated)SMEs 
needs assessed. It is all very well saying that a SME has qualified for supply but that 
does not mean they will in fact supply. Ergo percentages need to be a component of 
measurement. 

My second additional point is that procurement must be ‘fit for purpose’. It is entirely 

appropriate to have a complex procurement process for a complex and expensive 
project. What is not appropriate is to apply exactly the same process to a small 
transaction whose nature means that it is counterproductive in terms of price. In the 
case of book supply the procurement process for one book in terms of administration 
etc is the same as that for a bulk order. It is little wonder that Scottish government 
book supply for contracts worth in total over £50 million pounds has reduced the 
numbers of Scottish owned suppliers to three small businesses, two of them now 
almost certainly marginal in terms of supply volumes 

MANAGING DIRECTOR 
Birlinn Ltd 
22 November 2013 
 

 

329



1 
 

BRITISH HEALTHCARE TRADES ASSOCIATION (BHTA) 
 

WRITTEN SUBMISSION 
 
Summary of Key Points  
 
Need for cultural change as well as legislative change. We want to see increased 
dialogue, partnership and engagement between providers and purchasers of 
services and products.  

We would urge the Scottish Government to take a pragmatic, whole life approach to 
product evaluation and procurement, keeping the well being of individuals at the 
heart of procurement activity.  

Generally we would like to see an obligation on public bodies to make sure their 
procurements staff are properly trained.  

We would like to see a greater role for patient organisations and user groups in 
discussions about products. 

There should be identification of cross-over benefits between primary and secondary 
care within the NHS and between the NHS and local authorities.  

We want to see further opportunities for reforming public sector procurement and 
improving joint working between NHS and local authority procurement through the 
Public Bodies (Joint Working)(Scotland) and other initiatives.  

Timeous de-briefing should be available to all suppliers either routinely or on 
request.  

BHTA would suggest that there should be systematic recognition and reward for 
start-ups and SMEs creating jobs. This could be achieved in a number of ways 
through tender scoring, not penalising short trading histories and encouragement of 
local sub contracting. 

BHTA would like to see selected large public contracts being subject to a simple 
independent audit to confirm conformity to tender award criteria prior to signature of 
contract. This would introduce a safeguard into the system while protecting 
confidentiality. 

BHTA members supported the Scottish Government’s proposal to make it a 
requirement that purchasers must allow the submission of variant bids.  

We are keen to see an acknowledgement from government that the development of 
innovative services and products requires investment from suppliers.  

We would welcome the Scottish Government’s support for the primary care sector as 
an area for potential business expansion given demographic change and an area 
where some form of top up R & D payments might prove mutually helpful. 
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We would welcome the Committee investigating whether there is a potential role for 
a Scottish Procurement Ombudsman in respect of monitoring strategies and annual  
reports and with regard to complaints. Alternatively relevant Parliamentary 
Committees could take a more pro-active role in monitoring procurement activity as 
part of the annual Budget scrutiny.   
BHTA support the greater use of arbitration and mediation services as well as early 
dialogue and ongoing engagement between procurers and suppliers so that potential 
problems might be dealt with as early in the procurement process as possible. 
 
1.British Healthcare Trades Association 
 
1.1 The British Healthcare Trades Association (BHTA) is one of the UK`s oldest and 
largest healthcare associations (founded in 1917). Its membership - of some 460 
companies employing over 17,000 people - comprises both large and small 
businesses across the many non-pharmaceutical and assistive technology sectors of 
the healthcare industry. Our members are involved in manufacturing and supplying 
products and serving those with special physical needs. Products include prosthetics 
and orthotics, wheelchairs, stairlifts, seating and positioning products, patient support 
surfaces, electronic communication devices, rehabilitation products, stoma and 
continence products, first aid equipment and aids and services for children with 
special needs and for visually impaired people.  
 
1.2 At the heart of our association is the OFT approved Code of Practice, which sets 
out the standards that all members must meet to demonstrate best practice in their 
business dealings.  
 
2.Procurement Reform(Scotland) Bill 
 
2.1 BHTA members welcome the introduction of the Bill. The Bill does introduce 
some clarity in respect of sub EU threshold contracts however given that the Bill 
doesn’t transpose the forthcoming revision of the EU Procurement Directive into law 
; reserves issues to Ministerial guidance and requires different requirements at 
different threshold levels a certain amount of confusion will remain within the Scottish 
procurement system.  
 
2.2 We agree with the proposed aims of the Bill particularly the delivery of a public 
procurement system which is transparent, streamlined, proportionate, fair and 
business friendly. We believe it is in our members best interests as well as in the 
wider public interest that public money is spent wisely and that public sector 
procurement focuses on delivering the best possible outcomes in terms of value for 
money, quality and care.  
 
2.3 BHTA members are committed to playing their part in supplying Scottish 
practitioners and service providers with the products they need to deliver the best 
possible health and social care services.  
 
2.4 We believe an effective public sector procurement system has the potential to be 
a strong strategic enabler which maintains quality and drives effective and innovative 
service delivery. At the heart of that must be the capacity and willingness of the 
public sector to communicate and engage with business both locally and strategically 
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to discover, access and deliver the best the market can offer in any given 
procurement situation. 
 
2.5 We note the new thresholds within the Bill. While we accept that these may give 
greater transparency between £50,000 and the European threshold we are 
concerned that these thresholds were not available as part of the original 
consultation. It is likely that these new thresholds will create both competitive 
challenges and opportunities for our members.  
 
3. Need for Cultural Change  
 
 “Generally I’d say that officials are going through the process box ticking, meeting 
the process requirements at the cost of efficiency”  
 
 “I hate to think of the cost implications of all this bureaucracy, including the mistakes 
and delays”. 
 
“As an SME we spent an insurmountable length of time on this Tender, bearing in 
mind that we don’t have dedicated resources. It was an uphill climb for us to 
complete the very lengthy, detailed tender document on time without having to deal 
with the issues it raised for us. We were involved in a protracted and time consuming 
process over many months only for us to be dismissed on a turnover issue which 
could have been dealt with at the outset.” 
 
“We were told we hadn’t been successful due to lack of something in our bid which 
wasn’t actually required. After the standstill period they didn’t award the contract 
because of this and passed it back to health boards to do the work all over again. “ – 
Views from BHTA Scotland members.  
 
3.1 BHTA believe that a culture change in relationships between public sector bodies 
and suppliers is required to drive quality. We want to see increased dialogue , 
partnership and engagement between providers and purchasers of services and 
products.  
  
3.2 The experience of our members who supply and seek to supply goods and 
services to the public sector in Scotland has been that the day to day practice of 
public sector procurement hasn’t always matched the spirit of the undoubtedly well 
intentioned policy reform agenda. This can involve a significant cultural shift for some 
practitioners who remain risk averse rather than risk pragmatic. BHTA acknowledge 
the role business must play in this process in terms of engagement.  
 
3.3 BHTA members express frustration that often there appears to be a reluctance 
on the part of some officials to engage in the sort of open, transparent dialogue and 
partnership which would be most likely to deliver choice, value and quality in service 
and product provision. Members concerns have historically centred on process and 
problems with communication.  
 
3.4 However, it’s worth noting that recently BHTA have entered into helpful 
discussions with National Procurement about how the procurement process might be 
improved in relation to NHS purchasing and how businesses, through the 
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Association and independently, might be involved earlier in the procurement 
pathway. This included discussions about input into decisions about criteria, bundling 
of products, evaluation and innovative approaches. We welcome initiatives such as 
NP’s Spotlight sessions and the opportunity to engage as an industry pro-actively. 
We will seek to have similar discussions in respect of local authorities. 

4. Health & Social Care provision 

4.1 Our members provide products and services to health and social care providers. 
We share the concerns of others that there is a need for a wider, whole life strategic 
valuation of those sorts of products and services. We believe there is a need to 
retain the improvement of the wellbeing of the individual at the heart of procurement 
decisions. We trust that these concerns will be addressed by the Scottish 
Government within guidance and within contracting authorities’ published 
procurement strategies.  

4.2 Our members strongly feel that many of the products they supply can deliver 
knock on long term savings for public sector bodies as well as improved outcomes 
for patients however there is a tendency for some officials to “commodotise” 
products looking simply at initial cost rather than taking a wider overview of longer 
term costs and benefits including potential savings for other public sector service 
providers.  

4.3 We note the likelihood of simpler rules for health and social care services within 
the forthcoming EU directive. 

4.4 We would urge the Scottish Government to take a pragmatic, whole life approach 
to product evaluation and procurement, keeping the well being of individuals at the 
heart of procurement activity. We trust that the social component of the sustainable 
procurement duty will allow contractors to act in this manner in future. 

4.5 We urge the Scottish Government to provide the specialist training required by 
procurement staff in these specific areas of evaluation, criteria and award in these 
sectors. Generally we would like to see an obligation on public bodies to make sure 
their procurements staff are properly trained. Greater engagement with contractors 
should ensure suppliers are submitting effective valid bids.  

4.6 We acknowledge and support the greater involvement by individuals in the 
delivery of their care and the steps taken by the Scottish Government to deliver 
greater individual control. Alongside these developments, the personalisation 
agenda must play its part in procurement.  It is obvious that leveraging purchasing 
power will have less effect on the procurement of bespoke equipment such as 
prosthetics for example where equipment has to be adapted to individual patients. 
However, this applies to a myriad of medical devices from pacemakers to wound 
dressings and even pressure redistribution mattresses which require adapting to 
patients at various stages of the patient’s disease progression and recovery. Many 
therapeutic devices require a complete change of device from one stage to another 
of disease or treatment progression. Efficient and optimum use of many medical 
devices requires continuous training and education, often supplemented by the 
manufacturers and suppliers as a condition of contract.  
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4.7 We are therefore seeking the delivery of a public procurement culture in Scotland 
which is flexible, responsive and understanding of end user requirements. For many 
of our members the users of their products are NHS patients and recipients of local 
authority care. However, many procurement officials see their “user” as the clinician. 
We hope that in dialogue with officials we will find ways to increase knowledge of 
patient and client requirements and in so doing improve the patient procurement 
pathway. 

4.8 As well as seeking early input from providers in service specifications, tender 
requirements and procurement processes we would like to see a greater role for 
patient organisations and user groups in discussions about products whether on 
Commodity Appraisal Panels (CAPs) or in other fora. 

4.9 We also believe that there is a need for those clinicians, nurse specialists and 
others who are currently engaged in CAPs to be selected carefully and briefed fully 
about their important role in the wider procurement pathway.   

4.10 “There are issues around continuity of care and the patient pathway with the 
current process. We need seamless transitions from acute into the community 
setting in terms of product usage and availability for patients”   

“Procurement officials decisions directly affect patient care and outcomes but they 
see products just as commodities. Who are they accountable to for the impact on 
care ?”  

“I know National Procurement have struggles to get experts onto CAPs so there’s a 
lack of knowledge sometimes. “ 

“There’s no real community focus. Procurement officials in the NHS and local 
authorities don’t speak to each other. “  

Views from BHTA Scotland members 

4.11 There are also numerous examples of purchases being made by the acute 
sector of products e.g wheelchairs which may not be suitable for use in a patients 
home.  There remains a need for better communication and sharing of budgets 
between health and local authorities. To some extent this may be assisted as far as 
adults are concerned by the Public Bodies (Joint Working)  legislation however that 
does not extend to children.  

4.12 We want to see further opportunities for reforming procurement and improving 
joint working between NHS and local authority procurement through the Public 
Bodies (Joint Working)(Scotland) and other initiatives involving housing providers .  

4.13 There should be identification of cross-over benefits between primary and 
secondary care within the NHS and between the NHS and local authorities. This has 
the scope for delivering enormous savings by reducing the volume of equipment 
purchased and by enabling a “whole area budget” approach.  
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4.14 Our members are concerned that they are currently required to take part in 
different procurement processes for the same products which are required by both 
the NHS and council care services. The integration agenda presents opportunities 
for the streamlining and standardising of applications and tenders in a manner which 
will reduce the time businesses spend in tender processing and application.   

4.15 Everyone involved with the NHS is aware of problems associated with 
functional / departmental silos where budget holders are unable or unwilling to 
purchase product (usually medical devices) where the device is to be shared or 
benefits might be gained in other departments, without reciprocity or recompense. 
This often results in the NHS purchasing more equipment than is actually needed 
and frequently leads to ‘hoarding’ to ensure that the product is available when 
needed at each point of use. 
 
4.16 Greater use should be made of ‘equipment libraries’ and ‘loan stores’ with 
effective use of electronic tagging tracking aids such as barcodes. The result if 
properly planned and implemented might result in more efficient utilisation of 
equipment, reduced procurement transactional costs, leading to increased savings.  

5. De-Brief Information  

5.1 Most members believed that written de-brief information should be available to all 
those who submitted bids however some members felt it was acceptable to only 
make this available on request. Effective debrief information can lead to suppliers 
learning experience and  improving  the quality of future bids. It’s also worth 
acknowledging that taking part in public procurement processes is very time 
consuming and represents a real cost to business in terms of staff time. This is 
particularly, but not exclusively, a barrier to SME’s and start ups. Businesses who 
are unsuccessful are less likely to take part in future tender processes if they haven’t 
received effective feedback from purchasers.  

5.2 Members cite very different levels of de brief information being made available to 
them. The quality of information varies significantly. Members found de-brief 
information which gave an understanding of relative position compared to the 
favoured bidder to be useful. This allowed them to concentrate their efforts on their 
weaker points. This also applies to pricing. 

5.3 We would suggest that debriefing should take place as soon after the initial 
decision has been taken as possible. One BHTA member reported that their 
requests for a de-brief were made on several occasions over a 2 month period.  By 
the time the feedback was received the contract had been awarded. The company 
had been disqualified from the tendering process based on incorrect information 
supplied by a credit agency. This was rectified immediately by a telephone call 
however it was too late for the company to appeal the decision. De-brief information 
should be issued in a manner which allows the contractor to appeal during the 
standstill period. 
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6. Support for SMEs 

6.1 There are still too many businesses, particularly small and new businesses which 
fail to engage with public sector procurement because of real and imagined barriers. 
Many businesses talk themselves out of tendering because of a perception that the 
process is overly bureaucratic, inflexible and unfriendly to business. Others will do so 
because of previous negative experiences.  

6.2  “They want £10million liability insurance and insurers won’t give us it but we 
can’t get the tender without it. It’s very challenging for SMEs such as our business . 
It’s a barrier to entry and can restrict competition”  BHTA Scotland Member. 

6.3 BHTA welcome the move to a streamlined standard qualification questionnaire 
and the increased use of the single portal.  

6.4 Our members describe the constant completion of different documents as 
“expensive and frustrating”. This should allow businesses to supply financial 
information, references and so on once and to update and amend it as appropriate. 
For example, the qualification questionnaire would then only require the completion 
of specific technical capacity details. This should deliver time and costs savings to 
both supplier and contracting authority.  

6.5 The most obvious example for public sector and business savings in the 
procurement process is to reduce the volume and frequency of waste associated 
with duplication. A review of any NHS tender and in every case with an OJEU 
governed tender, will determine that up to 50% of the tender documentation will 
demand information that is published and is already with the same procurement 
agency previously filed on another tender. BHTA welcome moves towards 
simplification of PQQ and strongly feel that the level of information required from 
business should be proportional to the size and value of the contract.  

6.6 While we recognise that the Scottish public sector awards a significant number of 
tenders to SME’s the majority of BHTA members would welcome further general 
support for SMEs and new start ups to become involved.  

6.7 BHTA would suggest that there should be systematic recognition and reward for 
start-ups and SMEs creating jobs. This could be achieved in a number of ways 
through tender scoring , not penalising short trading histories and encouragement of 
local sub contracting. 

6.8 BHTA believe the advertising of sub contracts would be beneficial in opening up 
opportunities and making the system more transparent. In recent years many 
contracting authorities are looking to amalgamate contract opportunities and seek 
partnership with facilities management contractors.  ie; issuing a single tendering 
opportunity which in the past would have been separated in lots (eg,aids and 
adaptations, kitchens & bathrooms etc).  This saves the contracting authority the 
expense of running several tendering exercises, however, prevents the inclusion of 
all SMEs from competing in the process which is restricted to very large companies.  
These companies have their own lists of approved contractors and gaining access to 
these lists or locating advertised subcontracting opportunities can be incredibly 

336



8 
 

difficult for smaller companies. Members have contacted relevant authorities asking 
that their details be passed to successful major bidders but without success.  

7. Contract documentation 

7.1 While there is an argument that publishing contract documentation might add 
transparency there are issues of business confidentiality to be taken into account. 
Once the tender has been awarded then there must be post tender negotiations to 
create a contract. There will be elements of confidentiality that must be respected 
and therefore not published. Unsuccessful tenderers will have their confidentiality 
protected by default. However, there are suspicions that conditions of contract 
sometimes exceed the remit of the tender to the extent that had the contract been 
awarded under the final contract terms the winner would have lost at tender stage. 
One example was of a £3m contract awarded by the ERI in 2003.  

7.2 To avoid this BHTA would like to see selected large public contracts being 
subject to a simple independent audit to confirm conformity to tender award criteria 
prior to signature of contract. This would introduce a safeguard into the system while 
protecting confidentiality. 

8. Encouraging Innovation  

8.1 BHTA members supported the Scottish Government’s proposal to make it a 
requirement that purchasers must allow the submission of variant bids. We are keen 
to see an acknowledgement from government that the development of innovative 
services and products requires investment from suppliers.  

8.2 There’s a general feeling that a continual focus on cost alone could erode the 
rate at which new ideas are brought to market. One manufacturing company outlined 
a number of recent occasions when they have been unable to compete in tendering 
exercises due to the purchasers reluctance to accept variant bids. Often, requests to 
purchasers via the Public Contracts Scotland portal that specification might be met 
with alternative manufactured products, are rejected with no explanation or 
opportunity to provide details. Often NHS consumers resist the introduction of new 
products or alternatives even when incremental benefits are obvious. They do so for 
a variety of reasons, including apathy and preserving existing supplier relationships. 

8.3 The primary care sector is the ‘Cinderella’ of the industry given that greater than 
70% of NHS Medical Device procurement is still for the acute sector. Partially as a 
consequence this part of the industry serving primary and social care significantly 
underperforms its acute-based ‘cousins’ in terms of size and revenue.  However the 
nature of that part of the industry is that it remains very close to the consumer and 
end user, more so than acute sector providers. As a result the industry is rich with 
invention and new ideas. However, these businesses often lack the ability to fund 
R&D and new product development and subsequent new manufacturing is difficult. 
Consequently their ability and ambition to contribute to the Scottish economy is 
weaker than other businesses even if they have a good product.  

8.4 We would welcome the Scottish Government’s support for the primary care 
sector as an area for potential business expansion partly due to demographic 
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change and an area where some form of top up R & D payments might prove 
mutually helpful. 
 
9. Monitoring of Procurement Strategies and Annual Reports 
 
9.1 We welcome the fact that public authorities with an annual procurement spend of 
£5m must publish a procurement strategy and publish an annual report. We note the 
ongoing need for the Scottish Government to monitor these documents and the 
actions taken by contracting bodies.  
 
9.2 We would welcome the Committee investigating whether there is a potential role 
for a Scottish Procurement Ombudsman in respect of monitoring strategies and 
annual  reports and also with regard to complaints. Alternatively relevant 
Parliamentary Committees could take a more pro-active role in monitoring 
procurement activity as part of the annual Budget scrutiny.   

10. Exclusion  

10.1 BHTA feel that excluded companies should be excluded from further tenders for 
a specific period of time or until the necessary changes have been implemented by 
the contractor. Members believe that any sanctions or exclusions should be 
proportionate to the performance issues and should be enforceable.  
 
10.2 BHTA members are concerned that penalties are rarely enforced for non-
compliance, encouraging shoddy performance from some suppliers.  Some 
members have also suggested that this approach might be extended pro-actively to 
give credit in future tendering processes for previous good performance. 
 
10.3 Access to justice should be available and accessible even in relation to lower 
value contracts. In many cases it’s likely that mediation will offer a better, cheaper, 
more effective alternative to legal action so while clarification of legal remedies is 
welcome it is not likely to represent the most effective way forward for many of our 
members who would be dissuaded from taking legal action due to costs.  
 
10.4 BHTA support the greater use of arbitration and mediation services as well as 
early dialogue and ongoing engagement between procurers and suppliers so that 
potential problems might be dealt with as early in the procurement process as 
possible.  
 
The BHTA thank the Infrastructure & Capital Investment Committee for the 
opportunity to give written evidence.  
 
British Healthcare Trades Association 
02 December 2013 
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BRITISH MEDICAL ASSOCIATION 

WRITTEN SUBMISSION 

The British Medical Association welcomes the opportunity to respond to the Scottish 
Parliament’s Infrastructure and Capital Investment Committee on the Procurement 

Reform (Scotland) Bill.  

We also congratulate Scotland for achieving its Fair Trade Nation status in February 
2013.  

The British Medical Association (BMA) is an independent trade union and voluntary 
professional association which represents doctors and medical students from all 
branches of medicine all over the UK. With a membership of over 150,000 worldwide, 
we promote the profession and promote the achievement of high quality healthcare. As 
the leading professional organisation for doctors in the UK, the BMA represents the 
collective voice of the profession in improving and protecting public health.  

The BMA strongly believes that the health service has a responsibility to ensure that its 
practices do not negatively impact on the health and wellbeing of workers. The BMA 
leads on the campaign for ethical procurement in the NHS and in healthcare 
organisations around the world.  We encourage NHS organisations to incorporate 
ethical standards into their procurement processes and to ensure consideration is given 
to the social impact of purchasing decisions. We have previously worked collaboratively 
on such issues with NHS National Procurement Scotland. 

We note that there is currently little mention of ethical procurement in the Bill, despite 
the fact that procurement represents an estimated £9 billion in public sector spending, 
and has significant further financial, environmental and social implications.  

To improve the environmental and social performance of NHS procurement, the Bill 
should encourage:  

The adoption of a sustainable procurement charter. 

All those who procure should undertake a risk assessment of their procurement 
activities and instigate appropriate action to protect working conditions, human rights 
and environmental protection in the supply chain.  Labour rights should not be 
considered in balance with cost, but adherence to minimum standards should be an 
absolute requirement.   

For relevant contracts suppliers should be required to demonstrate their commitment to 
labour standards by showing that they have a system in place for recognising labour 
issues and for dealing with these appropriately.  This should be considered a qualifying 
statement: those who do not demonstrate a commitment to improving working 
conditions are disqualified as a supplier. 

 

339



2 

 

We strongly agree that the central core of the Bill should embrace sustainability as a 
practice, however, this must go beyond local authority area social impacts. The BMA 
believes that social impacts on a global scale should be considered.   

The BMA therefore urges the Committee to broaden the Bill and to consider the wider 
impact of procurement decisions, putting sustainability principles as a priority, and at 
the core of its approach.  In particular, we wish to see an increased focus on 
approaches to sustainability through a global perspective. We would also welcome the 
inclusion of ethical procurement in the Bill’s remit.  

Ethical procurement ensures that the overall sourcing practices improve the pay and 
working conditions of people involved in the supply of goods and services.  

The BMA strongly believes that the healthcare system should be a leading public sector 
example for sustainability and should therefore set itself challenging ambitions.  

We would wish to note that, while the proposed requirement for providers to report 
performance on sustainability is an important ambition, it is vital that this is backed by 
adequate resources.  

The BMA has worked in partnership with the UK Department of Health to produce tools, 
training and awareness raising resources to support NHS organisation to develop their 
own ethical procurement strategies. There is more information about the campaign at 
www.bma.org.uk/fairmedtrade.  

British Medical Association 
29 November 2013 
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CAMPAIGN FOR FREEDOM FOR INFORMATION IN SCOTLAND 
 

WRITTEN SUBMISSION 
 

Introduction 

The Scottish public sector spends around £11bn of our cash procuring 
goods and services from outwith the sector. Both the third sector and the 
private sector are awarded contracts to supply, construct, and service 
equipment, buildings and provide the direct services that we rely on for a 
decent quality of life. It follows that, if used wisely, our money should 
provide decent public services, but also has the potential to create a fairer 
Scotland, and those providing the material and services have an obligation 
beyond economic and business drivers.  

As the First Minister has said. "This has the potential to make a difference 
to many lives. It provides new powers to tackle companies that do not 
comply with their legal obligations."

1
 

However, the Procurement Bill can tackle more than simply companies' 
legal obligations, helpful as that is. Put simply, the people of Scotland 
should be able to rely on these providers being fair, honest transparent and 
accountable in providing their services and resources. It should be the price 
of doing business with our public services. 

The importance of information 

The Campaign for Freedom of Information in Scotland (CFoIS) has a 
citizens remit in much of the detail of public sector procurement and no 
specific expertise in much of it. We are supportive of the '10 asks' drawn up 
by the 'coalition of coalitions'

2
 that should be added to the bill to ensure that 

procurement is ethical, environmentally sound and supports fair trade.  

However we do have specific expertise and a view on how the Scottish 
people are able to access information on the provision of their services. We 
will concentrate our comments on this aspect of the bill. 

We support in principle the suggestion made by UNISONScotland in their 
evidence

3
 that contractors bidding for public service contracts should 

                                                 

1 http://news.scotland.gov.uk/News/Procurement-Bill-sent-to-Parliament-

40a.aspx 

2 www.stopclimatechaos.org/sites/default/files/Procurement-10asks-final.pdf 

3 http://www.unison-

scotland.org.uk/response/ProcurementReformBill_UNISONSubmission_Nov2013.pd

f 
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accept their responsibility to provide information under the Freedom of 
Information (Scotland) Act (FOISA). This is important both to ensure that 
accountability is maintained over the expenditure of publicly provided 
money, and most importantly to ensure that services provided through 
procurement are of the best quality and responsive to those using them. 

Why we need to follow the service 

The landscape of public service provision is changing across Scotland. An 
increasing diversity of public, third sector and private providers jostle to 
deliver services. It therefore makes sense for us to use a similar diversity of 
methods ensure the same levels of accountability across our public 
services. At this moment, integration of health and social care provision is 
making its way through the Scottish Parliament. This will add a further new 
set of bodies to deliver some vital services. It is key that these remain 
accountable. 

We therefore suggest that a provision is inserted into the Procurement 
Reform Bill to make it clear that public procurement contracts should 
include a clause committing contractors, and especially those contracting to 
build or provide services, to accept their responsibilities under freedom of 
information and provide information to the public under the conditions of the 
Act. 

This information,  of course, would only be for the contract activity 
specified, and would be subject to the same exemptions as the public 
sector. 

We think this would be a positive and helpful development, but the CFoIS 
does not suggest that this replaces the need to ensure that all bodies 
providing public services are covered directly by the provisions of FOISA. 
This continues to be needed to ensure that  people's rights to information 
are enforceable under law. 

This is especially important when the item being bought is a contract to 
deliver services direct to the public, particularly for health or social care, 
which involve the care and safety of our children, or for services that carry 
a significant safety risk, such as transport or utility supply. 

There are clearly a range of social and environmental issues that can be 
tackled using the significant buying power of the Scottish public sector. This 
should also mean that our services are provided by properly-treated and 
resourced staff and suppliers. The only way of that being transparent to us 
all is to ensure that the accountability provided by the Freedom of 
Information (Scotland) Act applies to all service providers.  

 

342



3 
 

We suggest that the committee makes such a call in its report to the 
Scottish Parliament. 

 
Campaign for Freedom of Information in Scotland 
27 November 2013 
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CIVIL SOCIETY ORGANISATION IN SCOTLAND 
 

COMBINED WRITTEN SUBMISSION 
 
 
Civil society priorities for the Procurement Reform Bill 
 
Enough Food for Everyone IF, Scottish Council for Voluntary Organisations, 
Scottish Fair Trade Forum, Scottish Trade Unions Congress and Stop Climate 
Chaos Scotland have joined together to call for sustainable procurement to be 
the core purpose of the Procurement Reform Bill, which is currently making its 
way through the Scottish Parliament.  
 
The Bill presents a significant opportunity for Scotland to deliver on its 
commitments on sustainability, climate justice and as a Fair Trade nation, 
while providing opportunities and benefits to local businesses and people 
across the country.  
 
We have identified 10 priorities that the Scottish Procurement Reform Bill, 
and/or its subsequent strategy and guidance, must deliver.  Our combined top 
priorities are: 
 
1) Statement of Intent 
The Bill must, in its Introductory Text, include a statement of intent to embed 
sustainable and ethical considerations at the heart of the procurement 
process.  This must also be included as a requirement for any subsequent 
strategy and guidance, which should address environmental and social 
impacts, issues of blacklisting and tax dodging, embedding ethical and fair 
trade, and securing minimum employments standards and payment of the 
living wage as a minimum. 
  
2) Enshrining sustainability 
To provide clarity and focus for use of the term ‘sustainable procurement’, the 
Bill must include reference to the established definition of sustainable 
development.  The five guiding principles of sustainable development are 
already agreed, by the Scottish Government, as well as the UK Government, 
as: living within environmental limits; ensuring a strong, healthy and just 
society; achieving a sustainable economy; promoting good governance; and 
using sound science responsibly.   
 
3) Reducing greenhouse gas emissions 
The Scottish Climate Change Act requires that our country’s greenhouse gas 
emissions must reduce by 42% by 2020 and 80% by 2050 compared to 1990 
levels and includes a duty upon all public bodies to contribute to meeting 
these emissions targets.  To enable practical enactment of this duty within 
procurement practices, the Procurement Reform Bill should: require suppliers 
to publish an annual assessment of carbon emissions attributable to their 
business; to provide information on the carbon emissions attributable to the 
whole life of goods and services supplied; and should require procurement of 

344



 

2 
 

certain quantities of goods and services meeting specified emissions 
standards. 
 

4) Person-centred procurement 
We believe that the Bill would be strengthened if we were to create a 
differentiated approach to procurement practices between the buying of 
‘things’ and the buying of ‘services’. The Christie Commission has created a 
blueprint for our public services in Scotland that advocates “services with 
people” and not ‘services to people’. Procuring pens, pencils and paper 
should be an entirely different process to buying people services such as 
social care.  The race to the cheapest is rarely the best approach and 
especially when we are procuring services for the most vulnerable in our 
communities. 
 
5) Scottish Living Wage  
The Scottish Living Wage should be promoted outwith the public sector 
through procurement. This includes a requirement that all contracting 
authorities stipulate payment of the Scottish Living Wage as a condition for 
performance of the contract. In addition, there should be a Code of Practice 
for the promotion of the Living Wage in procurement, giving guidance on the 
legal position, good practice, uprating, accreditation, s52 statutory guidance 
and the PPP protocol on the two tier workforce. 
 
6) Blacklisting 
Blacklisting includes the use of prohibited lists or treating a person less 
favourably on grounds of trade union membership or trade union activities. 
Companies that engage in the practice of blacklisting employees should be 
excluded from public contracts. This requires disclosure of any involvement in 
blacklisting at pre-qualification together with remedial steps taken. In addition, 
a new contract clause, the breach of which will be regarded as grave 
misconduct leading to the termination of the contract. 
 
7) Tax dodging 
Procurement should be used as part of stronger efforts to tackle tax dodging 
and tax avoidance, both at home and in developing countries.  This could 
bring in much-needed billions of pounds for the public purse. It is entirely 
wrong that companies seeking to avoid paying their fair share of tax should be 
awarded public contracts. There should be pre-qualification disclosure of 
company taxation policies, not just illegal tax evasion.  Public bodies should 
be able to demonstrate that a company would benefit the community through 
funding for education, roads etc through the payment of tax. This would allow 
them to evaluate a tender on the basis of which company pays tax or not. 
There should be penalty clauses for tax evasion and aggressive tax 
avoidance, post contract. 
 
8) Ethical and fair trade  
Ethical and responsible trading policies have the potential to transform lives 
around the world. The opportunity to sell products for a fair price and to work 
in safe and decent conditions could help millions work their way out of poverty. 
The Procurement Bill should help Scotland cement its status as a Fair Trade 
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Nation and to lead the way in ethical procurement. To this end, 
the Procurement Bill should empower procurers to prioritise fairly-traded 
products wherever these are available, especially when no locally-sourced 
alternatives exist. In addition, public contracts must request that suppliers and 
their suppliers/sub-contractors all adhere to high labour standards, such as 
those set out in the Ethical Trading Initiative Base Code. 
 
9) Employment standards  
Procurement should be used to drive up employment standards with 
consequential benefits to the Scottish economy. This includes; full compliance 
with the public sector equality duty, adherence to the two-tier workforce 
provisions, proper training and ending other poor employment practice such 
as zero-hours contracts. Greater earnings equality should be linked to 
government support - encouraging companies to lower pay multiples with 
consequential improvement in employee motivation and wider socioeconomic 
equality. 
 
10) Promoting positive social outcomes 
Social Impact is a measure of a contract that is wider than price, quality etc.  It 
includes areas such as community benefit, environmental impact, local jobs 
and businesses.  It is important to look at the relationship between public 
spending and social outcomes. In Scotland, public procurement is seen as the 
primary lever of economic growth.  However, if we were to look at 
procurement’s primary role as promoting positive social outcomes we would 
begin to change the way public money is used in Scotland. 
 
 
Together, we are calling for these priorities to be at the heart of the 
Procurement Reform Bill. 
 
 
 
Enough Food for Everyone IF, Scottish Council for Voluntary 
Organisations, Scottish Fair Trade Forum, Scottish Trade Unions 
Congress and Stop Climate Chaos 
 
Combined Written Submission 
25 October 2013 
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CONSTRUCTION INDUSTRY TRAINING BOARD 

WRITTEN SUBMISSION 

CITB Scotland welcomes this opportunity to provide the Infrastructure and Capital 
Investment Committee (ICIC) with evidence as part of its Stage 1 scrutiny of the 
Procurement Reform (Scotland) Bill. 

CITB is the Industrial Training Board for the construction industry in Great Britain 
(Scotland, England and Wales). We are working to ensure that construction 
employers have the right skills, in the right place, at the right time by investing funds 
and providing a wide range of industry-led skills and training solutions. We are also a 
partner in the Sector Skills Council (SSC) for the UK construction industry, and we 
are raising employer engagement in training, providing labour market insights on 
future skills needs and developing standards and qualifications for the sector. 

CITB welcomes the Procurement Reform (Scotland) Bill. Procurement by the public 
sector, as the largest ‘client’ of construction, will be a vital tool in bringing the 

required 2,800 people into the construction industry in Scotland needs to 2017. The 
Bill marks a necessary phase to procurement reform – focusing on driving social and 
environmental benefits, innovation and a fairer procurement system for contractors 
to deliver these opportunities. CITB also expects the Bill to drive an increase in 
apprenticeship numbers across construction. Giving young people the chance to 
channel their talent, enthusiasm and energy into sustainable and rewarding 
employment is critical to Scotland's future economic success. 

Community benefits 
CITB Scotland welcomes the inclusion of community benefit requirements relating to 
training and recruitment within public sector contracts. The Bill will make it a 
requirement for contracting authorities to consider the inclusion of community benefit 
provisions for contracts over £4m. Contracting authorities will need to state reasons 
for not including community benefits as part of the procurement.  

CITB would argue that the Scottish Government should use this legislation to provide 
strong encouragement to the public sector to provide training opportunities in all 
contracts over the value threshold if appropriate. CITB understands that contracting 
authorities must have regard to guidance issued by ministers which could provide 
the necessary encouragement to properly consider inclusion of community benefit 
provision as long as this is closely monitored.  

CITB welcomes subsection 5 of section 20 which gives Ministers the powers to 
change the threshold value of £4m if they deem necessary. A significant number of 
public sector construction contracts will have a value over £4m but it could be 
necessary, if this approach is successful, to lower this figure to include a greater 
number of lower value contracts. 
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Section 20 states that contracting authorities must state the intention to include 
community benefit requirements in the contract notice as well as state details of the 
benefits expected in the contract award notice. CITB supports this move and it offers 
the necessary transparency as the start of the procurement process. However, 
reporting of benefits achieved should also be a condition of the contract and it is 
unclear if contracting authorities will be required to do this. An important element is 
to provide end-to-end monitoring and robust KPIs at each stage of the process to 
ensure that the contractual benefits are realised. 

CITB also supports Section 21 which allows Ministers to issue statutory guidance in 
relation to the use of community benefits which is important. The recently published 
Review of Scottish Public Sector Procurement in Construction has recommended 
that public sector bodies involved in construction procurement must have access to 
the ‘right mix of professional procurement and construction expertise to ensure that 

infrastructure if procured effectively”. CITB agrees with this statement, especially as 
procurement professionals will require specialist knowledge and guidance to best 
deliver training benefits as part of the overall contract. There is potentially a 
resources issue that could need to be addressed if procurement officials request 
assistance on implementing guidance, such as that provided by CITB’s Client-Based 
Approach (CBA) and Programme-Based Approach (PBA).  

CITB’s Client-Based Approach (CBA) and Project/Programme-Based Approach 
(PBA) 
CITB welcomes the support from Scottish Government for the CBA and PBA. The 
PBA was designed for a project or programme of projects with a value over £150m.  

The guidance was commissioned by CITB and the National Skills Academy for 
Construction (NSAfC) to provide the working documentation for local authorities and 
other bodies procuring construction projects to embed employment and skills, right 
through from policy and strategies to procurement and operational implementation.  

The guidance supports the client and its procurement/legal departments through: 

 Creating an Employment and Skills Strategy (with a workbook of necessary 
components); 

 Inclusion of employment and skills requirements in an EU-compliant 
procurement process, with advice and template clauses; and 

 Drafting contract provisions with template clauses for use with SBCC, NEC3 
and PPC(S) 2000 Building Contracts in bespoke Framework Agreements. 

It is already used by eleven local authorities and public bodies across Scotland, 
including the Scottish Futures Trust. 
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Case study – Programme-Based Approach 

Scottish Futures Trust – “Hub Initiative”  
The Scotland-wide hub initiative is led by the Scottish Futures Trust on behalf of the 
Scottish Government and reflects a national approach to the delivery of new 
community Infrastructure which is expected to be valued at more than £1bn over the 
next 10 years.  There are five geographical hub territories across Scotland and the 
first two pilot areas have been established in the South East and North of Scotland. 

The hub initiative brings together community planning partners including health 
boards, local authorities, police and fire and rescue services together with a private 
sector development partner to increase joint working, shared delivery of sustainable 
community buildings  and best value. 

The operation of each territory is governed by a territory partnering board (TPB) that 
comprises members of each public sector participant engaged with the initiative.  
The TPB enters into a joint venture arrangement with a private sector development 
partner (PSDP). This can be 1 contractor or a consortium of contractors, who are 
procured through a competitive dialogue process following EU rules, and the joint 
venture then becomes a hub company (Hubco). 

Hub South East was the first to go live with SPACE Consortium as the PSDP and it 
expects to bring forward projects worth approximately £300m over the next 10 years. 
Hub North was the second hub to move into procurement and expects to deliver 
projects worth £435m over the next 10 years with Alba Community Partnerships 
Consortium appointed as the PSDP. East Central hub is now the third to go live with 
Amber Blue being selected as PSDP 

The Scottish Futures Trust has a commitment to community benefits and has 
incorporated recruitment and training targets (amongst others) throughout their 
procurement processes.  Minimum benchmarks for targets have been incorporated 
into tender documents and this approach has been utilised throughout the 
procurement processes for each hub. 

Employment and skills commitments 
The benchmarks which were set for employment and skills commitments were 
circulated to bidders combined with appropriate wording in their Invitation to 
Participate in Dialogue under the EU Restricted Procedure. 

CITB Scotland has been working with all preferred bidders engaged with the hub 
initiative to provide guidance and support using the contractor guidance for the 
Client-Based Approach.  This guidance has been well received by all as they are no 
longer blind bidding against one another and know exactly what is expected of them 
from the earliest point in the procurement process. 
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The consortia that have been successfully selected so far have applied for NSAfC 
approval via the programme based approach which looks at a suite of works held by 
the consortium and assesses suitability of commitments to employment and training 
across a range of projects as employees can be moved between projects.  

There is a potential to access funding of £40,000 per annum for 3 years from CITB 
for a Project Skills Co-ordinator who will monitor performance and coordinate training 
for staff across all projects to ensure employment and skills outcomes are achieved.   

To enable the Hubs to monitor performance for their programme they have signed 
up to use Skills Plan of the National Skills Academy (SPONSA) which is a web-
based system developed by CITB to manage and monitor performance of projects.  
At the request of Scottish Futures Trust the system is now being further developed 
and personalised for the hubs to incorporate additional KPIs which they are required 
to monitor. 

As the hub projects are expected to last 10 years and as a result of the success of 
using the Client-Based Approach and Programme Based Approach, Scottish Futures 
Trust are now interested in using our long term contracts approach to further 
maximise employment and skills outcomes through the duration of the contract, with 
the addition of the relevant benchmark tables.   

Construction Industry Training Board 
5 November 2013 

350



1 

 

ETHICAL CONSUMER RESEARCH ASSOCIATION 
 

WRITTEN SUBMISSION 
 

Introduction 
Ethical Consumer Research Association welcomes the opportunity to comment on the 
Procurement Reform (Scotland) Bill.  
 
Ethical Consumer has been the hub of the ethical consumer movement for more than 20 
years.  Our mission is to make global business more sustainable through consumer pressure 
and progressive procurement. 

 
Tax avoidance and public procurement 
An article in Ethical Consumer magazine in September 2011 uncovered the extent to which 
companies winning public sector contracts were using tax havens.  This led to Early Day 
Motion 2399, which called for the British Government to implement legally binding 
procurement rules to prevent companies that win public sector contracts from avoiding tax.  
The motion was signed by 76 Members of Parliament. 
 
Ethical Consumer subsequently commission a legal opinion on the potential for local 
authorities to incorporate the tax strategies of companies bidding for public sector contracts 
into the procurement process and decisions, with reference to national and European 
legislation. 
 
It would seem that there is an opportunity for a Fair Tax accreditation scheme to be used by 
procurers as a means of rejecting products and services where there has potentially been 
abusive tax behaviour in the supply chain.  We are in the process of developing a legally 
compliant methodology for such a scheme.   
 
There is genuine political will to prevent public money being extracted from the British 
economy by tax avoiding companies.  There is also significant and growing pressure from the 
British public to stop this happening.  This is not only of concern in the UK: initiatives are also 
being developed in other European jurisdictions, such as France, Helsinki and Malmö.   
 
The Procurement Reform (Scotland) Bill is an excellent opportunity for the Scottish 
Parliament to take a lead on this crucial issue, and progress the demands of the Scottish 
public.  We recommend that explicit reference is made to tax strategies in the Bill.  We would 
be happy to consult on this issue further. 
 
Ethical Consumer Research Association 
29th November 2013 
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THE FACULTY OF ADVOCATES 

WRITTEN SUBMISSION 

Introduction 

The Faculty of Advocates welcomes the opportunity to contribute to the scrutiny of 
the Procurement Reform (Scotland) Bill by the Infrastructure and Capital Investment 
Committee of the Scottish Parliament.  The regulation of public procurement is very 
important, both for public authorities and for enterprises, small, medium and large, 
across Scotland.  

The Faculty of Advocates fully supports the Scottish Government’s desire to promote 

good, transparent and consistent practice in procurement. The Faculty considers that 
the Bill will be an important step in seeking to attain these goals. However, there are 
aspects of the Bill that the Faculty considers would benefit from further 
consideration. These are set out in this response. 

The Faculty is in a position to offer comment from a litigation perspective in relation 
to public procurement law. Members of Faculty are regularly instructed to act for 
those who seek to challenge decisions made by contracting authorities and, of 
course, for public authorities facing such claims. In that capacity, they have 
developed an expertise in the interpretation and application of the Public Contracts 
(Scotland) Regulations 2012 (“the 2012 Regulations”), their predecessor regulations 
and underlying European directives and case law, particularly in the context of 
remedies and enforcement.  Although the Faculty is aware of the views of others 
involved in making procurement-related decisions, the Faculty is not itself a 
contracting authority and does not have direct experience as an institution of the 
functioning of the existing 2012 Regulations.  It is therefore not in a position to offer 
comment from direct experience, for example, in relation to the publication of notices 
on the Public Contracts website.  However, it is appropriate for the Faculty to make 
the following observations in relation to the general principles of the Bill and the 
provisions proposed in relation to remedies. 

The Faculty would wish to highlight that it is widely anticipated that a new 
procurement directive will be published imminently. This is likely to require significant 
changes to be made to the 2012 Regulations. The law on public procurement is 
widely regarded as disjointed and confusing by contracting authorities and tenderers 
alike. If the Bill is introduced at this stage, the law on public procurement will be 
contained in the 2012 Regulations, the new Act, the associated regulations which the 
Bill envisages, and underlying European case law. The committee may wish to 
consider whether the transparency and accessibility of the law in this area would be 
best served by one Act of the Scottish Parliament that rationalised the law in this 
area rather than by separate legislative provisions for above and below threshold 
contracts. 
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General Duties 

The Faculty notes that one of the reasons for introducing this legislation is the 
recognition that the United Kingdom and Ireland are in a very small minority of EU 
Member States who rely on guidance documentation as the exclusive means of 
instructing contracting authorities on their obligations and good practice in 
procurement below the EU thresholds.  There are benefits in consistency of practice 
across the EU, but it is not immediately obvious that the existing guidance-based 
system is unworkable.  If consistency with other Member States is thought to be 
desirable, then the question must be asked whether the present Bill is particularly 
well timed.  The new EU public procurement Directives, which have been developed 
over the last two years, are expected to be formally adopted by the European 
Parliament and European Council in December 2013.  It is inevitable that new 
regulations will be required to replace the 2012 Regulations, and it is very likely that 
these will have to be different in structure.  It is expected that implementation in 
England and Wales will take place in relatively early course (in 2014) and it is 
reasonable to expect that a similar approach will be taken in Scotland.  Accordingly, 
there will be significant changes to the procurement landscape in relation to 
contracts above the thresholds within the next year.   

Against that background, it is perhaps surprising that this should be considered an 
appropriate time to embark on potentially far-reaching domestic procurement reform.  
Paragraph 7 of the Policy Memorandum acknowledges the forthcoming changes in 
EU procurement law, but it is not entirely clear that the subject matter of the present 
Bill will be well-integrated with those changes.  The Committee may consider it 
helpful to pay particular attention to that issue. 

Our second general observation is that tiers of regulation often carry a significant risk 
of confusion in implementation.  There will continue to be circumstances in which it is 
not obvious to a contracting authority that a proposed contract exceeds the EU 
threshold.  At present, in such circumstances a contracting authority is well advised 
to take the prudent course and conduct the procurement in accordance with the 
2012 Regulations.  There may be some scope for uncertainty if a contracting 
authority has to decide which provisions apply. 

 

Section 3 of the Bill sets out the thresholds for regulated contracts.  The threshold for 
public works contracts is £2,000,000, whereas the threshold for all other types of 
contract is £50,000.  The difference between the two is striking.  There are, of 
course, significant differences between the thresholds for works and services 
contracts in terms of the 2012 Regulations.  However, maintaining such a sizeable 
distinction raises a question about the regulation of works contracts worth less than 
£2,000,000 but which involve substantial public expenditure.   
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The Bill contains a number of enabling provisions, and the Scottish Ministers will be 
required to introduce regulations, for example in relation to determining the 
estimated value of a contract (section 5).  We are aware that that particular issue is 
one that has had to be considered by the court.  Further statutory specification of the 
methods to be used will be welcome, subject to seeing the precise terms of any 
regulations to be made under the new legislation.   

Section 9 makes provision for a sustainable procurement duty.  It is noted that this is, 
in essence, a duty to consider.  We suggest that this might have benefits as an 
aspirational provision to give encouragement to contracting authorities, but that it is 
unlikely to be effective in any meaningful, enforceable sense.  

Specific Duties 

The Faculty considers that the requirement to publish contract notices and award 
notices on the Public Contracts website is a positive development. It will ensure 
consistency of practice and assist in making the procurement process more 
transparent. 

The requirement for a contracting authority to notify disappointed tenderers of the 
outcome of the procurement exercise will also ensure greater transparency. The 
ability of a disappointed tenderer to request further information will also assist in 
achieving the aims behind the Bill. 

 

The requirement to consider community benefit ahead of procuring is also a positive 
development which will ensure that the local community’s interest in large scale 

procurements is not underestimated or ignored. 

The Faculty considers that the Bill’s provisions on selection of tenderers and 

technical specifications shall assist in increasing transparency and create a level 
playing field for all tenderers that are interested in a contract opportunity.  

The Faculty notes that the Bill introduces a prohibition on charging a fee for 
participating in the procurement process. The Faculty is not aware of any case 
where such a fee has been charged. However, the clarification provided in the Bill on 
this issue is to be welcomed. 

Remedies 

The Faculty has concerns as to how the Bill’s remedies regime will work in practice.  

The Bill includes notification and de-brief procedures. These are positive 
developments. However, the Bill does not provide any moratorium for the award of 
the contract. Accordingly, the contract may be awarded immediately by the procuring 
authority. In these circumstances, the de-brief procedures may be of limited utility. A 
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disappointed tenderer may, following a de-brief, have a solid basis to challenge the 
legality of the procurement exercise. However, they may have no mechanism to 
require the procurement process to be re-run because the contract has already been 
awarded. The only claim that could then be made is one for damages. 

The Bill makes provision for a disappointed tenderer to seek an interim order to 
prohibit the award of the contract. However, without any standstill period before the 
contract award can be made, the Faculty would question how effective this remedy 
will be in practice. 

This is particularly so given the requirement for a pre-action letter to be sent to the 
contracting authority. On receipt of such a letter, it would be open to the contracting 
authority to enter into the contract with a third party. Once the contract had been 
awarded, the disappointed tenderer is only left with a potential damages claim.  

Often damages are not the remedy that a disappointed tenderer seeks. This is 
particularly so when the disappointed tenderer may have an ongoing relationship 
with the contracting authority in relation to other contracts. Furthermore, contracting 
authorities may prefer to have the opportunity to review the tender process rather 
than be exposed to the potential for a significant damages claim. 

Clause 34(2),(3) provides for the possibility of suspension. The Faculty notes that the 
strength of the legal case is not included as a relevant criterion. This is a standard 
criterion in relation to interim orders, such as interim interdict. The committee may 
wish to consider whether this requirement should be outlined in the Bill.  

The Faculty would recommend that a limited standstill period is introduced. The 
committee may wish to consider a standstill period of seven to fourteen days to allow 
advice to be taken on whether an application for suspension should be made. 

Clause 33(1) of the Bill provides that proceedings can be raised in either the Court of 
Session or the Sheriff Court. The Faculty is aware that an increase in the privative 
jurisdiction of the Court of Session is currently under consideration. This is an issue 
that the committee may wish to consider in the context of the remedies regime, and 
in particular to consider whether the Court of Session is the more suitable forum for 
resolution (often at short notice) of disputes of such complexity as will arise under 
the proposed legislation. 

Conclusion 

The Faculty is supportive of the aims of the Bill but would question the timing of the 
Bill’s introduction given the imminent reforms that are planned at a European level. 

The committee may wish to consider whether a consolidated act of the Scottish 
Parliament on public procurement would better serve the attainment of the goal of 
promoting good, transparent and consistent practice in procurement. 
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The Faculty is supportive of the general duties and the specific duties. However, the 
Faculty would suggest that further consideration is given to the remedies regime. In 
particular, the Faculty would recommend the inclusion of a limited standstill period to 
allow the de-brief process to take place, and provide disappointed tenderers with the 
opportunity to obtain legal advice and consider a legal challenge before the contract 
is awarded. 

Faculty of Advocates 
November 2013 
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SUE GORDON (INDIVIDUAL) 

WRITTEN SUBMISSION  

Generally: This does much to augment Scotland’s position as a leader in effective public 
sector procurement but this will only be delivered properly if the procurement specialists 
responsible for delivering contracts are appropriately recognised and supported from within 
their own public bodies. 

Paragraph 3.2 of the Bill 
This includes a reference to a different threshold for works contracts and it would be helpful if 
it could be clarified if this means that works contracts up to this value do not need to be 
openly advertised on PCS but instead can be ran using Quick Quote. Current guidance 
states that is for goods, services and works. 
 
Smaller companies often complain that the odds of being successful in a tender opportunity 
are reduced when it is opened up to the wider market. Using a selective “closed field” 
process could be a way of encouraging them to take part in public sector tenders without 
placing and would increase their likelihood of being successful which supports the 
government agenda of a strong SME community. 

Paragraph 9.1 and 11.5 of the Bill 
It would be helpful if guidance is provided on this duty since a number of public bodies whilst 
willing to support the intentions of the Bill, they may not have the necessary internal 
resources to develop this element – e.g. examples of best practice or online tools would be 
very helpful. 

Paragraph 11.5.c of the Bill 
This could be very hard to monitor without significant resources from the contracting authority 
especially with regards to payments due to sub contractors to another subcontractor. Could a 
method of self assessment be sufficient? 

Paragraph 14.2.a of the Bill 
Much of this information is already recorded on Public Contracts Scotland on completion of a 
Contract Award Notice so the reporting capabilities of PCS should be improved such that 
this information can be accessed more easily. 

Paragraph 14.2.d of the Bill 
It can be very hard to work out what is likely to be procured over a period of 2 years since so 
much depends on availability of government or EU funding etc. Any such list would have to 
be heavily caveated to avoid additional administration by public bodies having to explain to 
potential bidders why a potential project has now been cancelled or postponed.   

Paragraph 20.4 of the Bill 
More guidance needs to be provided on what this means. Examples of best practice would 
be helpful. 

Paragraph 21.1 of the Bill 
Rather than “may”, Scottish Ministers “should” offer guidance on this important area 
especially since most of the current guidance concentrates on very high value works 
contracts with only limited support available for service contracts.  
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Paragraph 23.1 of the Bill 
Consideration should be given to the production of a standard PQQ which can be used in 
sub OJEU tenders to improve best practice across the various public bodies. 

Paragraph 30.3 of the Bill 
Much of this information is already recorded on Public Contracts Scotland on completion of a 
Contract Award Notice so the reporting capabilities of PCS should be improved such that 
this information can be accessed more easily. 
 

Sue Gordon 
November 2013 
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HEALTH AND SOCIAL CARE ALLIANCE 
 

WRITTEN SUBMISSION 
 
Introduction 
The ALLIANCE welcomes the opportunity to respond to the Committee’s call for 

evidence on the Procurement Reform (Scotland) Bill.  Our response details some key 
messages relating directly to the Bill informed by our understanding of issues facing 
third sector organisations and some case studies of innovative procurement practices 
from across the country. 
 
The ALLIANCE hosts the Change Fund: Enhancing the Role of the Third Sector 
Programme, providing third sector coordination and support at a strategic level to 
secure the effective engagement of the sector in the Reshaping Care for Older People 
programme and more widely within the emerging integrated health and social care 
landscape.  A number of case studies are included in this report as examples of third 
sector involvement in the procurement of publicly funded services. 
 
Key Messages 
 The Bill needs to ensure that procurement practice leads to high quality services 

and positive outcomes. To support this, principles such as equality, person 
centredness, independent living and human rights must be more prominent. 

 
 The Bill must make a clear distinction between procurement of goods or clerical 

services for example, and procurement of health and social care services designed 
to create better outcomes for people. 

 
 The Bill in its current form does not place sufficient duties on public bodies to take 

a more sustainable approach to procurement.  There is scope to strengthen the 
language around the responsibilities of public bodies in this regard. 

 
 The Bill needs to acknowledge procurement in not a singular process but rather 

one which is circular and on-going. 
 
 We welcome the emphasis placed on facilitating third sector involvement but would 

stress that capacity building and understanding of procurement across the sector is 
critical.  This must be integral to a wider strategy on procurement. 

 
 It is necessary to consider circumstances where “procurement” is not the most 

desirable route.  For example, where effective development and resourcing 
decisions can be made through a partnership approach to co-design a service e.g. 
Public Social Partnerships (PSPs).  
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Principles 
The ALLIANCE believes that the Bill would be strengthened if the principles of 
equality, human rights and independent living were given greater prominence.   At 
present the language used is not explicit enough to ensure these are properly 
embedded in procurement process.  Embedding these guiding principles would also 
more closely align the Bill with the other Bills being introduced as part of the public 
sector reform agenda e.g. the Public Bodies (Joint Working) (Scotland) Bill.   
 
Quality services and positive outcomes 
The Bill must require sufficient emphasis to be placed on ensuring that procurement 
practices lead to quality services and outcomes for people.  Central to this must be 
approaches which are collaborative; involve communities/end users throughout the 
process and support policy and practice to promote and protect individuals’ human 
rights.  Beyond being person centred, however, the Bill must be outcome focussed to 
ensure procurement processes which are sensitive to local need and result in high 
quality of service provision with better outcomes for individuals. 
 
There is merit in considering a system of independent scrutiny over public 
procurement that includes a duty for public bodies to demonstrate that any proposed 
procurement activity reflects local needs, has involved service users and is outcomes 
focussed.  Although mechanisms for judging quality exist at present, they are 
recognised in the procurement process.  A more rigorous approach which allows 
procurement process to pay more attention to the ultimate outcomes for individuals 
and feed in to Scottish Government long term strategies would be welcome.   
 
Commissioning decisions need to place relatively more value on quality than cost 
when procuring services which are designed to deliver positive outcomes for people.    
 

“Good commissioning and procurement practices are important determinants of 

quality care. The Committee therefore welcomes the approach recently adopted 
by the City of Edinburgh Council to use the findings of Care Inspectorate 
reports to directly inform the commissioning of new services. The Committee 
considers that this will have a positive impact on care quality…1” 

 
It is important that the Bill requires procurement practices that make people who use 
support and services the main focus of attention rather than budgetary constraints 
facing public bodies.  The risk is that unequal weight is given in favour of cost.  This 
serves to drive down standards of care and risks lowering the quality of services 
people receive. 
 
 
 

                                                           
1
 Health and Sport Committee 3rd Report, 2011 (Session 4), Report on Inquiry into the Regulation of Care for 

Older People 
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Procurement of support 
The type of ‘Best Value’ approach which has dominated ‘traditional’ procurement 

(purchasing goods) is not well matched to the procurement of support and services 
designed to support people.  The ALLIANCE is concerned that the Bill in its current 
form does not pay sufficient attention to this dichotomy.  One concern is that public 
bodies feel compelled to choose the cheaper option without considering whether it is 
providing the most effective or even sufficient care.  A ‘Social Impact’ model which 
gives more credence to the longer term employment, social and environmental impact 
of procurement practices would better reflect the importance of achieving positive 
outcomes for people and communities.  A human rights based approach can offer a 
robust and fair framework to support this type of procurement practice. 
 
Ensuring the sustainability of procurement 
The Bill needs to be more explicit around the role of community benefit clauses, 
sustainability and additionally within procurement.     At present the language is too 
vague and will not place sufficient duty on public bodies to take a more progressive 
approach towards procurement in which decisions are not made primarily on a 
financial basis.  
 
It is important that the committee consider this Bill in the context of the Social Care 
(Self-Directed Support) Act 2013. Above all it should not impede the ability of people 
who choose self-directed support to purchase services and goods of their own 
choosing using their individually allocated budgets. The Bill should also take into 
account the potential impact of self-directed support on the way in which local 
authorities procure services based on ‘block contacts’. 
 
The Bill needs to acknowledge that there is not a single process of procurement but 
rather it is a circular and on-going process.  It is important procurement and 
commissioning are seen as distinct practices which complement each other. Audit 
Scotland has indicated that there is a lack of commissioning strategies being taken 
forward for social care by Local authorities. 
 
Third sector capacity building 
Procurement process must allow the sector to build its capacity and encourage 
workforce development including appropriate pay and conditions for social care staff.  
There is a case for placing a duty on public bodies to follow procurement guidance 
from Scottish Government.  It is clear that existing practice impacts directly on both on 
the quality of care provided and on the terms and conditions of the workforce.   
 
Opportunities exist to enhance the third sector’s understanding of procurement 
processes. For example, the Institute of Public Care at Oxford Brookes University 
offers 4 day intensive training courses focused on commissioning skills for both adult 
and children’s services2. The courses are strongly outcome focused, and equip 

                                                           
2 http://ipc.brookes.ac.uk/courses/commissioning_purchasing.htm 
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participants (from all sectors) with the knowledge and skills to design, implement and 
review inclusive commissioning strategies based on consultation with service users, 
the effective purchasing of services and contracting and tendering arrangements.  
 
The Bill makes no reference to the living wage.  The living wage should be 
promoted/protected for employees in the public sector and beyond.  This is particularly 
crucial in relation to social care services where pay and conditions are often poor (and 
in many instances being driven down even further in the current economic climate).  
Improving pay and conditions would be a significant step forward in improving the 
quality of social care.  There is a debate around whether European regulations 
prevent the Scottish Government from including this in the legislation.  The ALLIANCE 
supports the view that either within the Procurement Reform Bill, or in associated 
guidance, the Scottish Government can “make clear the enormous scope which exists 

for local authorities and other public bodies to require the payment of the Living Wage 
as a contract performance issue”3.  Strong duties and specific guidance are required 
to encouraging public sector organisations to pay the living wage to their staff and also 
the staff of organisations from who they procure services.   
 
Different ways of procuring services  
The traditional procurement model is not the only route to achieve good services and it 
is necessary to give appropriate consideration to circumstances where procurement 
may not be the best route.  ‘Why we procure?’ and ‘what is the purpose of 
procurement?’ should be at the forefront of any procurement decisions.  As previously 
argued competitive tendering does not always produce the best results in terms of 
high quality care. Public bodies should be required to consider the best mechanism for 
procuring care, and always engage with the service users to ensure their needs are 
being met.  There is scope for greater recognition of alternative models. 
 
Public Social Partnerships (PSPs) are defined by the Scottish Government as “a 

strategic arrangement which involves the third sector earlier and more deeply in the 
design and commissioning of public services4.”    Applicable to a range of services, 
PSPs enable the public and third sectors to work together to enhance services for the 
public and communities.  They involve the development of voluntary partnerships 
involving one or more organisations in a cross sector, co-planning approach to jointly 
design services based on the needs of the people who use them.  Public and third 
sector organisations share responsibility for management of the PSP, design and 
piloting.  Once the pilot is complete the new service can be competitively tendered. 
 
PSPs allow for innovative engagement between the public and third sectors, and can 
be triggered by the end of a contract, service review, existing service issues, 
ineffective provision, structural change or the development of innovations or different 
delivery approaches, such as community delivery.  Third sector organisations can look 
                                                           
3
 http://www.stuc.org.uk/news/1026/scottish-living-wage-campaign-calls-for-co-operation-between-scottish-

government-and-local-authorities-to-ensure-living-wage-is-central-to-procurement-contracts 
4
 http://readyforbusiness.org/wp-content/uploads/2012/11/lib-PublicSocialPartnershipGuide.pdf 

362

http://www.stuc.org.uk/news/1026/scottish-living-wage-campaign-calls-for-co-operation-between-scottish-government-and-local-authorities-to-ensure-living-wage-is-central-to-procurement-contracts
http://www.stuc.org.uk/news/1026/scottish-living-wage-campaign-calls-for-co-operation-between-scottish-government-and-local-authorities-to-ensure-living-wage-is-central-to-procurement-contracts
http://readyforbusiness.org/wp-content/uploads/2012/11/lib-PublicSocialPartnershipGuide.pdf


5 
 

to leverage relationships and engage with public authorities where they have identified 
an opportunity to re-design services using a co-production approach.  The benefits of 
this approach are wide ranging.  These include: 
 
 Better outcomes for service users as a result of more choice and control 
 A fundamental shift from payment for input to payment for outcomes 
 Development of Third Sector capacity and an increase in the number of viable 

providers in the market 
 Encouraging cultural change that breaks down barriers between sectors 
 Stronger relationships between key decision-makers and the third sector 

 
Case Study 1:  East Renfrewshire CHCP:   PSP to re-design supported living 
services for adults with learning disabilities to meet their changing needs and build in 
flexibility to meet demographic change and the SDS agenda. 
 
The approach has focused on building relationships between partners, defining 
working practices and putting governance structures in place.  This has resulted in 
wide buy-in to the PSP across the public and third sector.  Project planning has now 
commenced. 
 
The next stage is to move to baselining activities to fully understand current service 
provision, what requires improvement and where there are opportunities for change. 
 
Case Study 2:  Royal Edinburgh Hospital:  The Lanfine Unit PSP re-designed 
services currently delivered to those with Progressive Neurological Disorders (PND) to 
make them more flexible and provide greater choice.  A network is to be developed to 
provide information on available services at the right time to service users and their 
families. 
 
This PSP has three workstreams – Network, Model of Care and Family & Carers, 
focusing on understanding the current delivery and impact of services.  Service user 
consultation has been pivotal to this approach, with people who use services and 
representatives present at project board and steering group meetings. 
 
The PSP has been embedded in the re-provision programme for the Royal Edinburgh 
Hospital and has selected a preferred option for the future model of care.  This will be 
followed by the design of the community networks.   
 
Case Study 3: Partners for Change - Inverclyde5: Like most areas of Scotland 
public services in Inverclyde are now under increasing strain.  In order to sustain 
services and deliver better local outcomes, the Council and CHCP are taking steps to 
recast their relationship with the third sector.  The first Local Authority area in Scotland 
to participate in the Partners for Change process, Inverclyde is now implementing 
                                                           
5
 Case study provided by Social Value Lab and available on www.discoverthethirdsector.org.uk 
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wide-ranging action to involve the third sector more fully in service planning, to ensure 
a level playing field during procurement processes, and to grow the role of the sector 
in public service delivery.  The Partners for Change (PfC) process is a tried and tested 
approach to securing better local outcomes through improved collaboration with the 
third sector.  In Inverclyde the process involved: 
 
Three intensive half-day workshops, each bringing together mixed groups of public 
sector service heads and commissioning/procurement staff (from the Council and 
CHCP) with representatives from leading third sector providers. 
 
Development of an action-oriented Commissioning Improvement Plan focused on 
maximising the benefits of commissioning health, social care and other services from 
the third sector.  
 
Ongoing mentoring and advisory support to help deliver on agreed actions and take 
the next steps to partnership improvement. 
 
This process was delivered by the Social Value Lab and partners as part of the 
national Developing Markets for the Third Sector Providers programme.  Among the 
priorities identified in Inverclyde was enabling the third sector to bring to bear its 
capacity for innovation in the redesign of public services.  A range of mechanisms 
were agreed to harness this innovation, including the increased use of outcomes-
based specifications, introduction of service-focused ‘innovation forums’, and the 

piloting of one or more Public Social Partnership projects. 
 
Case Study 4:  ‘Magpie’ Waste Management / Re-Use/ Recovery PSP Pilot 
Project  
In 2009 the Councils for Voluntary Service for central and south Aberdeenshire were 
combined as CVSA and one of the operations inherited was a charity furniture shop 
‘The Boxroom’ based in Banchory. Soon after, the Scottish Government announced 

they were looking for ideas to create 10 PSP Pilot Projects across the country, running 
full time from 2009-2011 on a ‘proof of concept’ basis.   A proposal was submitted for 

CVSA to partner with Aberdeenshire Council to extend the ‘Boxroom’ operation to one 

of the Council’s Household Waste & Recycling Centres, known as the ‘Crows Nest’ in 

Banchory. The idea was accepted, and the CVSA participation in the PSP programme 
played a formative role in growing what became known as the ‘Magpie’ project to its 

current status as a major social enterprise, delivering significant social and 
environmental objectives through its expanding range of operations in the recycling/re-
use/ community resources field. 
 
The ‘Magpie’ operation has been extremely profitable for CVSA. In addition to the 
financial receipts from reselling goods recovered directly through the HWRC, footfall 
and turnover at CVSA’s original ‘Boxroom’ operation has increased significantly. 

Beyond the financial returns, the ‘Magpie’ Project has significantly enhanced CVSA’s 

capacity in two key areas of its social mission: CVSA has been able to gift key items of 
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furniture etc. to individuals and families in significant social and financial need across; 
and the ‘Magpie’ operation has expanded the range of employment, pre-employment 
and volunteering opportunities CVSA is able to offer in the area.  There have also 
been environmental advantages with 32.14 tonnes of furniture and other household 
items having been recovered at the Crow’s Nest HWRC in Banchory during the course 

of the PSP Pilot (i.e. to 31st March 2011), and a further 24.64 tonnes between 1st April 
and 31st December 2011. 
 
About the ALLIANCE 
The ALLIANCE is the national third sector intermediary for a range of health and social 
care organisations.  The ALLIANCE has nearly 400 members including large, national 
support providers as well as small, local volunteer-led groups and people who are 
disabled, living with long term conditions or providing unpaid care.  Many NHS Boards 
are associate members and many health and social care professionals are 
Professional Associates. Commercial organisations may also become Corporate 
Associates. 
 
The ALLIANCE’s vision is for a Scotland where people of all ages who are disabled or 

living with long term conditions, and unpaid carers, have a strong voice and enjoy their 
right to live well, as equal and active citizens, free from discrimination, with support 
and services that put them at the centre. 
 
The Health and Social Care Alliance 
November 2013 
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HIGHLAND COUNCIL 
 

WRITTEN SUBMISSION 
 

The introduction of the Bill is to be broadly welcomed.  Scotland and The UK appear to be 
unusual in the European Union in not having a single unified set of regulations covering all 
public sector procurement.   
 
Whilst it is recognised that the Bill is intended to fill the space left by the requirements of 
the EU Procurement Directive, the introduction of the Bill separately from Implementing 
Regulations transposing the forthcoming revision of the EU Procurement Directive will not 
deal with this anomaly.  It will however provide a degree of clarity and certainty around 
applications of Treaty principles to sub-threshold contracts. 
 
The Bill also clarifies the Government’s intentions with regard to the pursuit of social, 
economic, and environmental benefits to be derived from public procurement; and the use 
of public procurement as a tool of wider policy delivery.  It is helpful to have this made 
explicit and to have some structure placed around these aspirations. 
 
The requirements relating to transparency in all aspects of tendering are particularly to be 
welcomed. 
 
The clarification of actionable duties and the means of bringing challenges, as well as the 
remedies available to affected parties similarly clarifies rights of challenge and should be 
welcomed in terms of allowing for a similar degree of right of challenge and ease of 
bringing challenges, at sub-threshold contract values.  The difficulty in bringing a 
challenge under judicial review via the Court of Session as against the relative ease of 
brining a challenge under Regulation 47 of the Public Contracts Scotland Regulations in 
respect of higher value contracts has always seemed an unaccountable anomaly. 
 
There are some difficulties: 
 
Firstly whilst clarification regarding the selection of suppliers is helpful, there are no similar 
provisions relating to the selection of award criteria.  This allows the potential for 
discrepant and contradictory choices between the range of criteria available to Contracting 
Authorities at sub-threshold level and those available for over-the-threshold projects.  An 
alignment between the Procurement Reform Bill and the Public Contracts (Scotland) 
Regulations would be very welcome.  There seems to be no real reason why they should 
be different, however the fact that the Bill leaves Contracting Authorities to interpret these 
matters differently allows for the continuation of inconsistent behaviour, which the Bill 
seems to be seeking to minimise. 
 
Secondly there will undoubtedly be costs in implementation which have been 
underestimated.  Since one of the purposes of the Bill is to improve transparency and 
consistency, it follows that the public sector must currently be behaving in an opaque and 
inconsistent way, in at least so significant a number of areas as to require legislation.  
That being the case, a significant number of organisations must require significant 
amendments and improvements to their working methods, and are likely to incur 
significant costs in doing so. 
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Finally there are many factors in the Bill in which Ministers may by regulation or order 
introduce further regulations or requirements.  Whilst this may well be to allow for the 
requirements of the transposition of the forthcoming EU Procurement Directive into Scots 
Law, it does leave a considerable degree of uncertainty as to what the final regime 
following the amendment of the Public Contract (Scotland) Regulations or other relevant 
legislation such as the Community Empowerment and Renewal Bill, will look like. 
 
 
HIGHLAND COUNCIL 
31 October 2013 
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INDEZ 
 

WRITTEN SUBMISSION 
 
The purpose of this contribution is to help the public sector find a way to: 

 Save money, and 
 Benefit small local companies. 

This document is not about the purchase of large items of infrastructure (e.g. a 
building) - it's about the purchase of smaller items such as desks, chairs, light bulbs, 
pens, plates, etc. These are things that are purchased daily by purchasing officers 
throughout the public sector. 
 
The way this works at the moment in Scotland is that purchasing officers are all told 
that they have to buy ONLY from those suppliers that have won the supply tenders. 
These tend to be large companies with lots of in-house specialist skills in how to win 
procurement tenders (i.e. not the smaller local companies who do not have the 
specialist skills necessary to optimise tender responses). 
 
This means that across the public sector, higher than normal prices are paid for 
standard branded items. A few examples include: 
 
http://www.directofficesupply.co.uk/. This is a multi-million small business based near 
East Kilbride. They sell chairs, desks, filing cabinets and related items. The items are 
branded (i.e. standard and of known quality). The largest group of buyers are 
procurement officers from the English Public Sector (e.g. schools, councils, colleges 
...). They sell in high volume because they are cheaper. We can provide long lists of 
identical products sold by the incumbent suppliers in Scotland that are very much 
more expensive. 
 
http://www.alexshanks.com/ sells cleaning and janitorial products. They have 
repeatedly tried to sell to organisations such as the Scottish police and local colleges 
but have been told by purchasing officers that they are instructed to use the standard 
suppliers even though they are known to be the most expensive. 
 
We can provide a long list of other local ecommerce suppliers (e.g. Toolstop, 
AEPdirect or YARD) that all share exactly the same problem. The problem is that 
even though they are small, local and cheap, they are barred from selling to the 
public sector because public sector purchasing offices are not allowed to use them. 
 
Most of the above suppliers have tried to become suppliers in the past but have 
given up due to the complexity of the process and the quirkiness of the IT. Why use 
Pecos when you can use Google? 
 
Procurement Scotland is well aware of this problem. It has labelled purchases that 
are not from the main suppliers as 'Maverick purchases'. The choice of this name 
demonstrates the problem. Why not call these "saving the tax-payer money 
purchases + helping provide local jobs purchases"? 
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All that we ask is that across the public sector, purchasing officers should be 
encouraged to obtain the best value for the taxpayer. If they see an identical product 
at a cheaper price then they should be allowed to use their judgement. 
 
Whenever this subject has come up before (it has repeatedly), the answers given for 
not adopting this are two fold: 

 This is unfair because it allows cherry picking. 
 You cannot trust the quality of what you are buying. 

These two points are nonsense. If the tax payer can save money then what's the 
problem? As to quality, the branded items are identical. A Bic biro is a Bic biro and a 
Bisley filing cabinet is a Bisley filing cabinet. If whoever is reading this does not 
believe me then ask how much the Scottish public sector pays for these items and 
then spend 30 seconds on Google and you will find you can buy them much 
cheaper. 
 
How much money is spent supporting all the people and IT that subsequently cause 
the Scottish public sector to have to pay top dollar for what it needs to buy? 
 

CEO, INDEZ 
3 December 2013 
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INSTITUTION OF CIVIL ENGINEERS (ICE) SCOTLAND 
WRITTEN SUBMISSION 

 
Introduction and background 
The Institution of Civil Engineers is a global membership organisation which qualifies 
civil engineers, exchanges knowledge and best practice and provides expert advice to 
government.  Our Royal Charter binds us to act in the public interest and our 8,000 
Scottish members design, build and maintain our nation’s infrastructure. 
 
Through the development of ICE’s Conditions of Contract, and more recently, the New 

Engineering Contract, the Institution has been deeply involved in civil engineering 
procurement, often in partnership with other construction bodies.   
 
We welcome the opportunity to respond to the Infrastructure and Capital Investment 
Committee’s call for evidence on the Procurement Reform (Scotland) Bill.   
 
With an annual spend of around £4bn; Scottish public sector construction expenditure 
has an important role to play in supporting the Scottish Government’s overarching 

objective of achieving sustainable economic growth.  
 
It is appropriate to recognise that the measures contained within the Bill form part of the 
Scottish Government’s wider procurement reform agenda.  This included the recently 
published Review of Scottish Public Sector Procurement in Construction - in which ICE 
Scotland participated. 
 
We believe that many of the recommendations contained within the report have 
relevance to the Bill being considered.  We do not intend covering each 
recommendation in this response and trust that the Committee will consider the review 
as part of its scrutiny of the Bill. 
 
Similarly, ICE has engaged with HM Treasury and Infrastructure UK on the publication 
of the Treasury’s Infrastructure Procurement Routemap, which sets out best practice 
for sponsors, clients and supply chains on major infrastructure projects.   
 
The Scottish Government’s own review has also recognised the need to embed 

improved procurement process in public sector construction projects in order to achieve 
efficiencies and improved outcomes.  To that end, we remain supportive of efforts 
across the procurement journey that ensures tenders are judged not only on cost, but 
on quality. 
 
Part 1 - Key concepts and application 
We are supportive of the general concepts contained within the Bill, which aims to 
establish a national legislative framework for public sector procurement in Scotland.  
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These measures encompass a wide range of public procurement activity that stretches 
beyond our own interest in the construction industry. 
 
The proposal to introduce new thresholds for public contracts and public works 
contracts of £50,000 and £2 million respectively is welcome.  It is hoped that these will 
bring lower value contracts under the legislative umbrella and establish a uniform level 
across client bodies, in contrast with the existing regulations.  It is hoped that this will 
lead to a more consistent, standardised approach across the public sector, promote 
sharing of best practice and provide equality of opportunities. 
 
The Bill proposes to deal with Framework agreements and call off contracts and this 
recognition is welcomed.  However, the terminology of ‘Framework’ is wide ranging and 

encompasses a variety of scales and approaches.  It can range from a situation where 
the framework facilitates the development of a partnering approach and the inclusion of 
integrated supply chains to a situation whereby it is simply being used to create a 
standing list of bidders who thereafter compete solely on price. Whilst the range of 
approaches can be efficient in getting some projects to the market we have some 
doubts that competing solely on price gives value for money and question if this should 
be included under the definition of framework in respect of infrastructure procurement. 
 
Part 2 - General duties and procurement strategies 
The Bill proposes a series of measures aimed at ensuring that procurement processes 
are carried out in an open, transparent and accountable manner.  These include the 
introduction of procurement strategies and annual reports for bodies with significant 
procurement budgets (identified in the Bill as an amount equal to or greater than £5 
million). 
 
We see merit in the development of procurement strategies and would argue that there 
needs to be greater visibility of anticipated workloads and procurement needs in order 
for industry to prepare appropriately and efficiently.  The government’s procurement 

review sees merit in this approach, and we welcome its proposal for a rolling pipeline of 
anticipated construction to be published. 
 
This resonates with the findings of ICE Scotland’s State of the Nation: Transport report, 
which recommended that the Strategic Transport Projects Review (STPR) be updated 
into a fully-costed pipeline of work to complement the Infrastructure Investment Plan 
(IIP). 
 
We recognise that a significant proportion of public sector procurement is carried out in 
an appropriate manner aimed at ensuring value for money, delivering optimal outcomes 
and with the requisite levels of skills and expertise relative to the procurement exercise 
in hand. 
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However, as the government’s construction procurement review highlights, this 

experience and expertise can vary from one organisation to the next, which can result 
in inefficient and disparate outcomes across different client bodies. 
 
In our initial submission to the Scottish Government, ICE Scotland recognised that 
public bodies procure a wide range of goods and services, and that it would be unlikely 
that one person or organisation would have the detailed knowledge and understanding 
to cover all eventualities. Provision and maintenance of infrastructure is particularly 
complicated because it is required to negotiate and comply with a vast array of 
statutory processes and regulations. Its design and delivery involves a great number of 
different public, private and statutory organisations. Ill-conceived or poorly considered 
procurement strategies inevitably lead to inefficient, costly and poorly delivered 
contracts, as evidenced in ICE’s work with Infrastructure UK and  by several, high 
profile, public projects procured since the formation of the Scottish Parliament.  
 
We would therefore be supportive of the recommendation contained within the 
government’s construction procurement review to develop a strategy designed to 
ensure the appropriate, sector specific skills and experience needed for the 
development and review of construction procurement strategies and annual reports are 
identified and developed.  This will help to develop the skills of those who procure on 
behalf of public sector client bodies. 
 
ICE in Northern Ireland has, for example, recommended that there be a greater 
recognition of the value of appropriate professional qualifications in the public 
procurement process and has outlined steps that can be taken to embed the value of 
professional qualifications into the public procurement process.   
 
The Bill seeks to ensure that, so far as is reasonably practical, supply-chain payments 
are made no later than 30 days after invoice.  This is a laudable objective.  We are 
supportive of efforts to ensure fair payment terms throughout the supply-chain and 
future trials of project bank accounts may well assist, however, as yet, they are 
unproven. It is considered important to note they are only practicable under certain 
types of procurement (e.g. cost reimbursable contracts, target contracts, management 
contracts).   
 
We are supportive for the need for the preparation of procurement strategies and 
annual reports.  However, we would wish to reduce any reporting burden on contracting 
authorities and put great emphasis on the provision of model documents.  It is also 
essential that these reports are prepared by persons competent in the particular forms 
of procurement and are not just general and bland.  In the particular case of civil 
engineering project gestation and procurement can last over several years.  Hence we 
put much emphasis on a rolling programme of strategies and reports. 
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Part 3 - Specific duties 
The Bill seeks to facilitate greater involvement from SME’s, third-sector and supported 
businesses in the procurement process.  We welcome these aspirations; however it is 
worth noting that the delivery of major infrastructure projects can often be influenced by 
the presence of established supply-chains. 
 
Forcing principal consultants and contractors to abandon well established supply chain 
relationships (which are widely recognised as delivering efficiency, economy, quality 
and constructive working relationships) is likely to be counter-productive.   
 
However, where these are not already in place, we would support the option for top-tier 
consultants and contractors to advertise sub-contracting opportunities via the Public 
Contracts Scotland (PCS) website. 
 
While the mandatory use of the PCS website is intended as a one-stop shop for 
accessing public sector procurement opportunities, we have concerns that this would, 
effectively, expose the private sector to the not insignificant burdens and risks 
associated with the complex processes derived from compliance with public sector 
procurement regulations. Compliance with such processes not only adds cost but also 
requires time. It is questionable whether sufficient time to navigate the required 
processes is available in a typical project timetable once the principal contracts are 
underway.  
 
While an effective main contractor will have involved their suppliers and sub-contractors 
during the tender process, the size of a project can often be a deciding factor in 
whether or not smaller businesses can compete for work.  In our initial response to the 
Scottish Government, we indicated that the division of projects into smaller lots may 
help to open up the competition to newer/local businesses, facilitating greater 
involvement from SME’s and local businesses. 
 
The Bill’s community benefit requirement clause seeks to support the delivery of wider 
socio-economic opportunities, including the delivery of training and apprenticeship 
opportunities.  These aspirations are very much to be welcomed; however we would 
caution that, in ensuring that they are effectively implemented, a balance should be 
struck between their delivery and their sustainability. 
 
ICE members are responsible for the delivery of infrastructure projects of varying sizes 
and specifications.  In the case of smaller, shorter-term projects, the deliverability of 
community benefit clauses, such as apprenticeships, can often be problematic.  In this 
case, our members would argue for a ‘common sense’ approach, whereby, for 
example, apprenticeship and training opportunities are awarded and evaluated at a 
company rather than the individual contract level, and where success is measured in 
the delivery of ‘completed’ apprenticeships. 
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The Committee, in its deliberations, may wish to consider the example of the Tunnelling 
and Underground Construction Academy (TUCA), which was set-up by London’s 

Crossrail project to facilitate the delivery of apprenticeship and training opportunities 
across the lifetime of the Crossrail project and in anticipation of the delivery of future 
tunnelling projects in the UK and Europe. 
 
The Bill states that Ministers will be able to issue guidance about the selection of 
tenderers.  The accompanying policy memorandum makes reference to the use of a 
standardised pre-qualification questionnaire (PQQ).  ICE Scotland would be supportive 
of efforts to establish a standardised PQQ system, which would help to reduce the 
administrative burden on those who tender and, over time, produce a more efficient 
procedure. 
 
We would be reluctant to recommend a course of action which might increase the 
administrative burden on public bodies without evidence of clear benefits.  Therefore, 
emphasis should be on ensuring that PQQ’s become a meaningful and worthwhile 

procurement tool, rather than a ‘box-ticking’ exercise.  There are also concerns among 

our members that the current PQQ system has resulted in the proliferation of design 
specialists capable of producing glossy documents, which many felt had created an 
uneven market. 
 
Responding to PQQs has become an industry in itself. Securing a place on a tender list 
is being determined by the penmanship of proposal writers rather than the actual 
quality of the tendering organisations. There is also no practical or contractual means of 
ensuring the commitments and promises set out in PQQs are actually delivered by the 
successful tenderer. We would suggest consideration be given to PQQ processes 
being used to establish quality thresholds for tenderer rather than to continually select 
those who can write the most elaborate proposals.   
 
To help achieve this, it will be important to ensure that those tasked with producing and 
assessing PQQ’s are appropriately qualified to deal with the type of procurement under 
consideration.  We are also supportive of the provisions to ensure that no charges be 
levied for participating in a procurement exercise. 
 
The Bill also addresses the criteria under which information is provided to unsuccessful 
candidates, with reference made to ensuring that this information is provided ‘as soon 

as reasonably practicable’. 
 
We agree that this is an area in need of improvement and by making this information 
available to both successful and unsuccessful bidders, the opportunity exists for both 
sets of applicants to receive detailed feedback outlining the strengths and weaknesses 
of their respective bids.  This should be good for future business development 
opportunities and it is hoped that it help to widen participation in the procurement 
process. 
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The feedback received should be consistent and based on construction industry 
standard practice. 
 
INSTITUTION OF CIVIL ENGINEERS (ICE) SCOTLAND 
NOVEMBER 2013 
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INTEND BUSINESS DEVELOPMENT 
 

WRITTEN SUBMISSION 
 

My feedback is based on the work Intend does on a daily basis helping companies 
across Scotland (mainly SMEs) with all aspects of public sector tendering. We’ve seen 

lots of examples of SMEs improve their success rate and win contracts in the face of 
competition from larger firms but it does take a significant investment of time and 
resources for them to get to this stage.  

Key comments on proposed Bill: 

SUSTAINABLE PROCUREMENT DUTY 
Contracting authorities need to ensure that any scored questions introduced in relation 
to this (environmental/economic/social/community benefit) must be proportionate. 
SMEs do not have the resources available to larger firms to implement sustainability 
measures. If tender questions award marks according to the volume of measures a 
bidder can present then SMEs will be disadvantaged  (I’ve already seen questions in 

tenders that do this..) 
 
THRESHOLDS 
Any procurement below the regulated contract threshold levels is invisible to suppliers – 
it will go through Quick Quotes or a similar “internal” process.  This is a double edged 
sword. Buyers can use Quick Quotes to procure from their local supply base which is a 
positive thing but there is little or no control over who they choose to invite to quote and 
in the main they will restrict any Quote opportunity to 3 or 4 suppliers. A company that 
is new to the public market will have to find a way to persuade buyers to send them 
Quick Quote requests (when Buyers search for Suppliers the list of results is an A-Z list 
which may contain dozens of company names so there is a risk that those higher up 
the list will be selected). 

If thresholds were raised to say £100K for goods/services then more opportunities 
would be hidden in the Quotes system and you may get a return to “approved lists” 
which are known internally to Buyers but not open to suppliers.  
We have done a survey of the thresholds currently in place for local authorities for 
publishing on Public Contracts Scotland and most are lower than £50K at the moment – 
typically £30K or £40K+ 
Raising the thresholds may protect local supplier markets by moving more procurement 
into Quick Quotes but it will reduce opportunities for companies in general to pick up 
new work through PCS. Buyers will find that more suppliers will be contacting them 
direct to get on to Quick Quote lists which I’m guessing they do not want to encourage.  
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PQQ PROCESS 
Many smaller companies fall at this first hurdle so a move to remove PQQs from 
procurements below a certain threshold would be welcome (like the £100K limit used in 
UK Govt?) 

The Standard PQQ project originally looked at a process where companies could be 
assessed as part of a general prequalification process and then avoid completing 
PQQs for all future tenders (a bit like Constructionline was supposed to do). It looks this 
aspect of the sPQQ has been scrapped and the system is only data capture. Maybe a 
simple assessed prequal system in Scotland would reduce barriers for SMEs (able to 
present tenders for all opportunities) and reduce time for buyers (no need to spend time 
checking PQQ content for all bidders). 
Technical markets use similar qualification systems – Achilles, FPAL, LinkUp – but 
these are costly for SMEs. Any general Scottish public sector prequalification system 
would need to be free (or very cheap) 
LOTS 
Very important for encouraging SME participation especially as more tenders are 
collaborative so larger scope (eg Scotland Excel, APUC, regional buying consortia).  I 
understand that it’s difficult to make this mandatory for all tenders but may be possible 
to ask for Lots for all tenders where Scotland-wide scope is involved.  
 
OTHER 
Contracts registers – yes please! Some authorities already publish these for lower 
value contracts, very useful for SMEs to find opportunities 
 
 There is no mention of consortium bidding in the Bill – for many SMEs this will be the 
only route to winning a public contract. Need guidelines on how authorities can 
encourage joint tenders (assess combined turnover of partners not individuals, 
recognise that consortium may have limited experience as an entity but should not be 
penalised for this, how to assess insurance for a joint bid etc) 
 Need to prioritise unsatisfactory performance on previous similar contract(s) as a 
reason for non award (many instances of poor performers being awarded repeat 
contracts!) 
 Requirements to give feedback at PQQ stage including names of those selected to 
tender – very positive move 
 Innovation – consider a system like the UKs Solutions Exchange  pilot?  Encourage 
variant tenders (very rarely allowed) 
  
We are working with tender documents and Suppliers in all market sectors (apart from 
defence) on a daily basis and would be happy to provide further input as work on the 
Bill progresses.  
  
Director 
Intend Business Development Ltd     
28 November 2013                       
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LINKLIVING LTD 

WRITTEN SUBMISSION 

About Link  

The Link group of housing, support and regeneration companies offers a wide range of 
services to 10,000 families and individuals, primarily in Scotland's Central belt. 

Link Group Ltd is the parent company. It owns most of the group’s housing stock and 
other assets. It provides Asset Management, Business Support, Business 
Development, Communications, Corporate Services, Finance, Health & Safety, Human 
Resources, Information Systems and Technical services to the whole group. 

LinkLiving Ltd provides support to people to be healthy, happy and fulfilled and to 
manage the challenges of everyday life more effectively. LinkLiving works in 
partnership with people and organisations to make a difference with services in 
Edinburgh, Fife, Falkirk and Midlothian. LinkLiving works with around 1000 people with 
a diverse range of needs every year including 100 volunteers developing their skills and 
confidence to enable them to take advantage of opportunities and to be in control of 
their own lives. 

Link Housing Association Ltd (LHA) is one of the largest organisations of its kind in 
Scotland. It provides quality housing management services to more than 6500 tenants 
on social rented accommodation – both general needs and sheltered – across 26 local 
authority areas in east, central and west Scotland and the Scottish Borders. It also 
provides property management / factoring services to 4,500 owners. Link Housing also 
provides first class Advice Services that combat poverty by means of assistance and 
advocacy. 

Larkfield Housing Association Ltd is a Greenock-based registered social Landlord 
which owns and manages a stock of 400 properties and provides management 
services to an additional 550 owner occupiers in the Larkfield area. Larkfield provides 
housing management to 237 Link Group tenants and factoring services to more than 
900 owners in Port Glasgow. 

Horizon Housing Association Ltd is a national registered social landlord which promotes 
and provides affordable housing and services that enable people, irrespective of 
impairment, to live full independent lives in the community of their choice. Horizon 
provides 811 homes for rent or shared ownership, integrating homes for wheelchair 
users which comprise around 25% of its properties. It also provides factoring services 
for 19 owners and advice and assistance to approximately 1000 older and disabled 
people in West Lothian through its Care and Repair service. 
Our evidence will focus on the procurement of care and support services, drawing on 
the experience of LinkLiving and using evidence provided through our membership of 
the Coalition of Care and Support Providers (CCPS)  
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We have contributed to, and are aware of a considerable volume of information 
gathered by CCPS which suggests that procurement of care and support, in particular 
competitive tendering, is highly problematic insofar as it (a) is driven primarily by cost 
rather than quality, and (b) conflicts with policy imperatives associated with public 
service reform including collaboration, co-production, partnership, involvement, 
empowerment, self-directed support and personalisation. 
 
The scale and volume of competitive tendering for care and support have increased 
significantly since 2006; in particular, there has been a marked increase in the re-
tendering of existing care and support services. We have experience of ‘losing’ an 

existing service (which we had provided very successfully for 11 years) as a result of 
such a retendering exercise.   
We consider that the introduction of the Public Contracts (Scotland) Regulations 2006 
and the publication of the McLelland report, also in 2006, which identified the need for 
improvements to the way public bodies purchase goods and services were key drivers 
in this new landscape.  

CCPS has highlighted our concerns about the impact of this acceleration of 
procurement activity on care and support services with the publication of a number of 
surveys and reports, providing evidence that competitive tendering (particularly re-
tendering) of contracts for care and support is driven largely by cost, and can thus have 
a major impact on the quality, continuity and stability of service provision; on workforce 
planning, development, pay, terms and conditions; on the third sector and the market; 
and on the wellbeing of service users and their families.  This arises principally from the 
tensions between the respective policy imperatives of procurement reform on the one 
hand, where care and support contracts are viewed primarily as business opportunities, 
and social care/public service reform on the other, where the priorities include greater 
involvement and control for individuals in the design and delivery of support that is 
personalised to them and, increasingly, strategic partnership with service providers.  

In 2012 Audit Scotland published its report, Commissioning Social Care, which pointed 
to continuing problems relating to the commissioning and procurement of care and 
support.  
We believe that the Procurement reform Bill has the potential to resolve a number of 
key related issues by: 
o exempting contracts for care and support from any standard requirement to advertise 
and compete (through Sections 4 and 8); 
o introducing both a sustainable procurement duty and a requirement on contracting 
authorities to produce a procurement strategy (both provisions to be suitably amended 
to reflect specific concerns relating to care and support) (Sections 9 and 11); and 
o making provision for guidance to be issued on matters relating to the workforce 
performing public contracts (Section 24). 
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The Bill could go further towards addressing existing problems with procurement of 
care and support by:  
o placing further duties on contracting authorities to engage with service users, 
providers and communities in the co-production of service design and specification; and 
to have specific regard to the quality of services to be procured; and   
o making provision for independent scrutiny of procurement processes, and 
introducing arrangements for appeal and arbitration. 
We support the suggestion from CCPS in their written evidence that the following two 
outcomes are achieved through the Bill 

1. Much more discretion for contracting authorities as to whether they advertise and 
compete social care contracts, including framework contracts (or re-tender them on 
expiry); 
2. Much less discretion for contracting authorities as to how they conduct tender 
exercises, having made a decision to do so, with particular respect to the guidance on 
procurement of care and support. 
 
We also support the suggestions from CCPS as to how these outcomes could be 
achieved: 

 Exempting contracts for care and support from any standard requirement for 
advertisement and competition.  

This might be taken forward through the use of Section 4(2) of the Bill, which enables 
Scottish Ministers to modify the kinds of contracts which are excluded contracts. 
Specifically, care and support contracts should be excluded from the provisions of  
Section 8(1)(a). As outlined in the policy memorandum, this section reflects the EU 
Treaty principles of equal treatment and non-discrimination, and applies them to any 
contract in excess of £50k. It is these principles that are generally perceived to be the 
drivers for routine re-tendering of care and support services: it is therefore very 
important that contracts for these services are not uniformly subject to this provision, 
otherwise authorities are likely to increase, rather than decrease, their activity in this 
area. Where an authority decides of its own accord to advertise and compete a care 
and support contract, then of course these principles should apply: we would therefore 
suggest that a specific and ‘lighter touch’ procurement regime be introduced for care 

and support services. This would align with the approach now being taken by the 
European Commission.  

 Giving much greater legislative force to the 2010 guidance on procurement of 
care and support – suitably updated and revised. 

This might be taken forward through strengthening the sustainable procurement duty 
set out in Section 9 of the Procurement Reform Bill, to the effect that a contracting 
authority must consider how, in conducting relevant procurement processes, it can 
improve the wellbeing of the individual receiving the service to be procured; improve 
the quality of the service provided to that individual; assess the risks and benefits of 
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procurement activity; and/or otherwise give effect to the 2010 guidance on procurement 
of care and support. The guidance might also be brought within the scope of Section 
(11)(5)(d) of the Bill, which relates to the matters to be addressed in a procurement 
strategy. Alternatively (or indeed additionally) the 2010 guidance might be included in 
guidance issued to public authorities under the provisions of Section 15 of the 
Children and Young People (Scotland) Bill, which relates to the planning of 
children’s services, and Section 41 of the Public Bodies (Joint Working) (Scotland) 
Bill, which relates to the preparation of strategic plans for health and social care. 

 Affording much greater protection to the third sector workforce performing 
public care and support contracts from cost pressures applied through 
competitive tendering.  

This might be taken forward through Section 24(2)(b) of the Procurement Reform Bill, 
which makes provision for Scottish Ministers to issue guidance on matters relating to 
the recruitment and terms of engagement of the workforce, and could thus potentially 
address such matters as (for example) payment of the Living Wage; inappropriate use 
of zero-hours contracts; costly and disruptive TUPE transfers; and the importance to 
public services of an appropriately skilled and qualified workforce. This should help to 
halt the ‘race to the bottom’ in workforce pay, terms and conditions which has been 

driven by competitive tendering in care and support. 
 
We also consider that the Bill could go further in addressing the concerns relating to the 
procurement of care and support by: 
 Including a requirement for contracting authorities to engage service users, the third 
sector or communities in co-producing service solutions to be procured (although if the 
2010 guidance were given legislative force, this would be addressed for care and 
support services at least). 
 Including a requirement for contracting authorities to ensure that the price tendered 
is adequate in relation to the quality of service to be delivered (although again, if the 
2010 guidance were given legislative force, this would be addressed for care and 
support services at least). 

 Adding provisions to apply independent scrutiny to public procurement processes, 
and to introduce an appeal and/or arbitration mechanism for suppliers at a level less 
onerous than court action. 
 
Link  
November 2013  
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MARIE CURIE CANCER CARE 

WRITTEN SUBMISSION 

 

1. Marie Curie gives people with all terminal illnesses the choice to die at 
home. Our nurses provide them and their families with free hands-on care 
and emotional support, in their own homes, right until the end. In Scotland 
we run hospices in Edinburgh and Glasgow, which provide free specialist 
medical care for those with serious illnesses, and emotional support for 
their families, giving them the best possible quality of life.  
 

2. Marie Curie Cancer Care is pleased for the opportunity to provide 
feedback to the consultation on the Procurement Reform (Scotland) Bill. 
Our response is based on our experience as a charity which specialises in 
providing end of life care across Scotland. Our services are flexible by 
design in order to meet the needs of as many people as possible whilst we 
are increasingly required to work with a variety of partners.  

 
General principles of Procurement 
 
3. Marie Curie whole heartedly agrees with the Government’s focus on 

personalisation and outcomes that are designed around individual needs 
and the involvement in the design of their support alongside service 
providers. We would agree with the Scottish Council of Voluntary 
Organisation’s (SCVO) position that this Bill ‘can further advance public 

service reform’.  This must not be compromised through treating 
procurement as a cost-cutting exercise.  Principles such as quality, asset 
focused and person centeredness should be on the face of the legislation. 

 
4. Public authorities must use their buying power to focus on quality services 

and positive outcomes and to ensure that these are consistently achieved.  
If this approach to procurement is realised then it can be effective in 
reducing health inequalities and avoiding a ‘postcode lottery’ of care 
provision, whilst increasing local revenue and creating local jobs.   
 

5. As we recommended in our first stage response to the Public Bodies (Joint 
Working) (Scotland) Bill, we also believe that human rights should be 
specifically referred to within the Procurement Reform (Scotland) Bill.  This 
would put the person at the centre of the procurement process and would 
help to strengthen the link with the integration agenda and to 
personalisation and outcomes.  
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6. There is a clear need for a separate approach to the procurement of goods 
and services to that of procuring services for the delivery of care.  
Provision of care must be subject to a level of scrutiny that is not required 
for the procurement of furniture or stationary for example.  This will ensure 
that procurement is closely matched to the needs of service users from the 
outset.  In this way we would strongly agree with the Coalition of Care and 
Support Providers Scotland’s (CCPS) evidence in which it states, “There is 

a considerable volume of evidence to suggest that procurement of care 
and support, in particular competitive tendering, is highly problematic 
insofar as it (a) is driven primarily by cost rather than quality, and (b) 
conflicts with policy imperatives associated with public service reform 
including collaboration, co-production, partnership, involvement, 
empowerment, self-directed support and personalisation.” 

 
Marie Curie’s experience with the procurement of end of life care 
services 
 
7. Historically the charity has not tendered for services but has enjoyed a co-

working relationship with the National Health Service in Scotland with each 
of us financing approximately 50% of Marie Curie’s end of life services to 
patients. However, with the integration of health and social care it is 
entirely possible that end of life care may become subject to the tendering 
of services across Scotland. We would be uncomfortable with such a 
change of approach, particularly if our concerns with the current 
procurement proposals are not addressed. We cannot afford for end of life 
care to become a race to the bottom through competitive tendering.  

 
Alternatives to procurement of services 
 
8. Marie Curie has extensive experience to show that procurement is not 

always the most desirable route. Partnership approaches to the delivery of 
services have proven to result in positive outcomes for individuals. As 
such we would hope that where other models have been proven to work 
that they are allowed to continue.  

 
9. We would agree with the Alliance’s recommendation that “public bodies 

should be required to consider the best mechanism for procuring care, and 
always engage with the service users to ensure their needs are being 
met.”  Care needs vary significantly across Scotland and it is in the 
interests of those putting services out to tender, service providers and 
service users to carry out an assessment of what will provide the best fit, 
with the caveat that the goal of procurement is to provide appropriate, high 
quality care catered to individual needs not the lowest cost.   
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10. There are many examples of where effective services can be delivered 
through a partnership approach to service design and commissioning.   In 
our experience, using a partnership approach with a steering group 
involving senior representatives and experts from health and social care 
and service providers can be invaluable in determining service 
requirements for effective end of life care.  This approach allows all 
partners to agree to a service model as well as indicators for success and 
the funding required to deliver it. 

  
11. However, it is important to ensure that in any such partnership the relevant 

experience from the third sector is utilised. We believe that on many 
occasions Third Sector Interfaces (TSI) would be the most appropriate 
voice in such partnerships. However, we also believe that, at times, expert 
input specific to certain subjects, such as end of life care, should be drawn 
upon. It is imperative for those looking at developing tenders and contracts 
in this way need to ensure that the relevant knowledge and evidence base 
is used in designing and agreeing a service.  

 
Procurement and the living wage 
 
12. In its response to Procurement reform (Scotland) Bill, the Alliance state 

that “the living wage should be promoted/protected for employees in the 

public sector and beyond.”  Marie Curie supports this view.  When entering 

into tendering exercises the third sector is under huge pressure to provide 
services at a price that undercuts all other providers and if entered into 
could only be delivered by paying staff a wage significantly below what 
people need to live adequately. By paying people less, the ability to attract 
a highly skilled workforce is diminished and can result in those with only 
the most basic of qualifications and experience delivering care. There is 
also a concern that as a result of competitive tendering and where a 
requirement to pay a living wage is not made many third sector 
organisations are being denied the chance to supply expert care as 
contracts are awarded to private sector organisations specifically set up to 
offer cheaper alternatives.  

 
National Thresholds 
 
13. The introduction of national thresholds is to be applauded as it will give 

public authorities and service provider’s clarity and guidelines on how to 
carry out procurement as well as facilitating the removal of a costly 
process when below the £50,000 threshold.   
 

 
Focus on people – quality and positive outcomes  
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14. We believe that an independent method of scrutinising public procurement 

exercises that puts service users at the heart of decisions, takes into 
account the needs of the local community and is outcome focussed is 
crucial to maintaining an effective standard of review. 

 
Marie Curie Cancer Care 
December 2013 
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MACLAY, MURRAY AND SPENS 

WRITTEN SUBMISSION 

 

GENERAL 

We welcome the chance to contribute to the development of the Bill.  The Bill 
represents one tool to remove uncertainty and obstacles faced by suppliers 
and public bodies alike. Much of the Bill is to be welcomed.  Our comments 
below focus only on those areas where we have identified that further 
consideration is required in order to achieve legal clarity and others where we 
consider it is questionable that the Bill will achieve its intended aims. 

1. General Duties 

1.1 Clause 8 of the Bill, the Section 8(2) sustainability duty aside, appears 
to be substantively similar to Regulation 4 of The Public Contracts 
(Scotland) Regulations 2012 (the "Regulations").  The substantive 
intent of Section 8 appears to be to apply general principles of EU law 
(equal treatment, non-discrimination, transparency and 
proportionality) to regulated procurements.  Procurements will be 
regulated only if the contract thresholds set out in Section 3; that is 
£50,000 for services and supplies and £2 million for public works. 

1.2 Outside the Bill, these general principles do not apply in relation to 
specific financial thresholds.  The European Court has stated that the 
standards and principles derived from TFEU apply only to contract 
awards with a sufficient connection with the functioning of the internal 
market.  In relevant cases the European Court of Justice has made 
clear that some contracts, such as those with a very modest 
economic interest at stake, would be of no interest to economic 
operators in other Member States. 

1.3 The European Commission considers that a decision of a contracting 
authority as to whether a contract award might potentially be of 
interest to economic operators in other Member States has to be 
based on an assessment of the individual circumstances of the case.  
Matters to be taken into account include the subject matter of the 
contract, its value, the specifics of the sector concerned and the 
geographic location of the place of performance.1  This reflects an 
economics based approach.  It recognises that in some parts of the 
EU (for example, those with a number of other Member States in 
close geographic proximity) there may be potentially greater cross-
border interest in contracts than for nations on the EU's geographic 
periphery (such as Scotland).  It also enables contracting authorities 
to take account of the nature of the product or service concerned.  For 
example, the supply of most types of aggregate tends to be made 

                                                      
1  Commission Interpretative Communication on the Community Law applicable to contract awards not or not fully 

subject to the provisions of the Public Procurement Directives. 
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within a relatively short distance of a quarry.  Another example is that 
the supply of local bus services is generally based on the proximity of 
the place of performance to depots or outstations.  An economist 
would recognise that in such (and many other) cases the relevant 
geographic market is such that, in Scotland, there is highly unlikely to 
be interest from other Member States. 

1.4 Often such markets are well-described in documents such as 
decisions of the Office of Fair Trading, Competition Commission or 
European Commission concerning merger investigations market 
investigations or other competition-related matters. 

1.5 Contracting authorities are therefore currently often able to reach a 
considered view as to whether Community law requires that a 
particular contract, below the thresholds at which the Regulations 
apply, should be advertised.  We are aware that this flexibility is 
valued by some contracting authorities.  For example, some 
contracting authorities are able to determine from procurement 
records that a historic lack of interest from other Member States in 
above-threshold contracts is strong evidence that below-threshold 
contracts of the same nature are not ones to which Treaty principles 
apply 

1.6 The Bill takes a different approach.  It requires that principles derived 
from TFEU be applied to public contracts above £50,000 and public 
works contracts above £2,000,000.  It does not adopt an economics 
based approach and does not take account of relevant factors such 
as the subject matter of the contract, its value, the specifics of the 
sector concerned and the geographic location of the place of 
performance.  It will therefore apply the EU law principles in Section 8 
to contracts which would not otherwise be governed by them.   

1.7 We do not see an immediately compelling reason why EU law should 
be extended, by national legislation, to govern and regulate 
procurement procedures to which EU law would not otherwise apply. 

1.8 The inconsistency to which the Policy Memorandum refers may in 
part simply be a function of economics; recognising that the potential 
for cross-border interest in the supply of goods, services or works 
(and the engagement of EU law principles) may vary considerably 
from case to case. 

1.9 We would therefore suggest that it may be appropriate to permit 
contracting authorities to make clear that a specific regulated 
procurement is not subject to the Clause 8 duties and certain of the 
Part 3 Specific Duties (such as the advertising requirement) if they 
have reached a reasoned view that the contract is not one which 
might potentially be of interest to economic operators in other Member 
States.  It may also be desirable, from a policy perspective to require 
that, in addition to having reached a reasoned view, the contracting 
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authority has good reason for not following the requirements and that 
reason is recorded. 

1.10 In this regard, we also note that it cannot be assumed that the 
thresholds discussed at 1.1 are the thresholds at which the general 
principles of EU law (equal treatment, non-discrimination, 
transparency and proportionality) will apply; this should be based on 
an assessment of the individual circumstances of the contract in 
question.  We consider it is unlikely that any works contract in 
Scotland below £2 million would be likely to be of such interest, but 
one could foresee that a consultancy contract involving the 
preparation of a report on the approach taken to a particular issue in 
another Member State might be of Community interest, even if below 
£50,000, if the services could be provided remotely. 

1.11 We also note that in the event of a “yes” vote in the independence 
referendum next year and assuming EU membership for an 
independent Scotland, the thresholds would become substantially 
irrelevant as there would be increased potential for Community 
interest in low value contracts from suppliers based in England & 
Wales2 and case-by-case consideration would have to be given as to 
whether principles of EU law should be applied to contracts with an 
estimated value below the thresholds in the Bill.  

1.12 In summary, the Bill as drafted would seemingly extend EU to some 
procurement procedures to which EU law would not otherwise apply 
and creates the illusion of a safe harbour within which EU law will not 
apply, when this will not necessarily be the case (and indeed is 
outside the competence of national governments).  This would 
introduce an arguably unnecessary layer of additional legal 
complexity.  We note that specific areas where gaps may exist (such 
as greater debrief rights) are addressed later in the Bill.  It may be 
simpler to introduce specific rules to address particular problems than 
to introduce new statutory duties which overlap partially with existing 
EU law duties. 

2. Content of General Duties 

2.1 It is not clear what the substantive content of the general duties 
imposed by Clause 8.1 is intended to cover.  One possibility is that 
the intent is to broadly mirror Regulation 4(3) of and apply the 
principles of non-discrimination, equal treatment, transparency and 
proportionality as they are generally understood under EU 
procurement / trade law.  These are derived from the provisions of the 
EC Treaty concerning free movement and are concerned essentially 
with preventing public procurement from being conducted in such a 
way as to inhibit economic operators from other Member States from 
having access to such markets. 

                                                      
2  Insofar as the same remain EU Member States. 
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2.2 The Policy Memorandum accompanying the Bill at Part 5, in 
discussing Human Rights, refers to a human rights based concept of 
discrimination derived from Article 14 of the European Convention of 
Human Rights, but confusingly also states that the Bill will lower the 
threshold at which EU Treaty Principles will be applied.  If what is 
being referred to is a human rights based concept of discrimination, 
the financial thresholds which have their basis in international trade 
law are not relevant.   There is a general lack of clarity around this 
issue.  We consider that the content and intent of the key general duty 
under the Bill must be clarified. 

3. Reliance on secondary legislation and guidance 

3.1 In many significant respects, the full extent and impact of the Bill is 
difficult to assess or comment on as many Clauses give the Scottish 
Ministers the right to either make regulations or issue further guidance 
which contacting authorities shall be obliged to have regard to.   

4. Relationship with forthcoming EU Directive / rest of UK 

4.1 An area where it would be helpful to have had additional information 
is as regards the Scottish Government’s proposed approach to 
implementing the forthcoming new EU procurement directive 
applicable to the public sector, expected to be adopted in January 
2014.  There will be a need to either amend or replace the 
Regulations to implement the Directive and it would be helpful to 
know more about the intended approach in this regard.  For example, 
we are aware that the intent of the Cabinet Office as regards England, 
Wales and Northern Ireland is to follow the format, number and 
wording of the of the new directive as closely as possible.  Legislation 
in the rest of the UK will therefore differ considerably from the current 
Public Contracts Regulations 2006.  It is perhaps implicit, that the 
Scottish Government intends to take a different approach, but it would 
be helpful if this could be expanded upon.   

4.2 Although there are some differences, the rules currently applying in 
Scotland and the rest of the UK are substantively similar.  To the 
extent that this will not be the case following the Bill and the 
implementation of the new directive, it would seem appropriate to 
consider whether this might result in any costs to businesses or 
indeed, contracting authorities.  In our experience, bidders dealing 
with the respective Scottish / Rest of UK regulations do not currently 
incur additional bid costs in the bidding phase which are attributable 
solely to the fact of the separate regulations3, but do incur additional 
bid costs when bidding in jurisdictions outside the UK.  
Notwithstanding the market-opening function of the EU Directives, 

                                                      
3  Bidders will seek legal advice, as appropriate, when they consider an aspect of a procedure to be problematic or 

when contemplating a challenge, but not as a routine bidding costs. 
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there is frequently nonetheless a need for jurisdiction specific advice 
to be taken, which does not currently arise within the UK.4 

5. Treatment of Direct Award of Contacts 

5.1 Regulation 14 permits contracting authorities to use the negotiated 
procedure without advertisement in a range of circumstances 
including the failure of a tender process, exclusive rights of a 
particular economic operator or extreme urgency.    It would seem 
appropriate to have at least equivalent flexibility for contracts below 
the thresholds at which the Regulations apply.  The Bill, Policy 
Memorandum and Explanatory Notes do not address how this will be 
achieved.  Presumably it would be effected through regulations made 
pursuant to Clause 18, but if would be helpful if this, and the extent of 
any intended waiver from the duties under the Bill, could be discussed 
at this stage such that its overall impact can be properly assessed. 

6. Selection of Tenderers 

6.1 The current drafting Clause 23 ostensibly gives the Scottish Ministers 
the power by regulation to make further provision about the selection 
of economic operators who have, inter alia, entered into an 
agreement with another economic operator aimed at distorting 
competition.  We have a number of concerns regarding this provision. 

An agreement which is aimed at distorting competition (usually 
referred to as an agreement by object), may nevertheless be lawful if 
it satisfies the criteria for exemption under Article 101(3) TFEU or 
Section 9 of the Competition Act 1998.  We presume that it not the 
intention of the Bill to grant any power to exclude economic operators 
for entering into lawful agreements.  As a minimum, this should be 
made clear. 

This raises the broader issue as to what kind of conduct the provision 
is intended to cover.  If the provision is aimed at agreements which 
are found by a competent competition authority to have the object of 
distorting competition, it is preferable that this language be used.  We 
note that Article 101 TFEU and the Competition Act 1998 refer to the 
“prevention, restriction or distortion of competition” and also apply to 
decisions by associations to undertakings and concerted practices.   
Complex issues of parent / subsidiary liability will also require to be 
addressed.  Particularly in the case of EU competition law, liability for 
conduct may also be disputed before the General Court and Court of 
Justice for many years following a decision of the European 
Commission. 

The provision, as currently drafted, would not cover abuses of 
dominance which suggests that the intent may be to cover only cartel-
type conduct.   

                                                      
4  Bidders from outside the UK will, similarly, seek legal advice from UK law firms on bidding for contracts within 

the UK. 
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There must be serious doubt as to whether contracting authorities, 
even with detailed further regulations, are fully equipped to carry out 
an assessment of which types of infringing competition law conduct 
are such as to justify exclusion.  Here, there is a complex interface of 
an assessment of the nature of the conduct, competition law 
compliance and the developing doctrine of self-cleaning under 
procurement law. 

7. Giving of Reasons to Unsuccessful Participants 

7.1 The content of the notice to be given pursuant to Clause 27(2) 
requires a contracting authority to provide, as a matter of course, 
names of all economic operators who have passed to the next stage 
of the competition.  This goes beyond the rights available under the 
Regulations.  Contracting authorities are likely to have a variety of 
(good) reasons as to why they would not want to provide this 
information.  For example, a contracting authority may well not want it 
to be known for a particular procurement that it has only two bidders 
remaining active; the reason being to preserve uncertainty and an 
appropriate competitive dynamic. Similarly, the degree of market 
transparency which this provision would afford regarding bidding 
patterns generally is something which may be of concern to the Office 
of Fair Trading.  Clause 29 allows information to be held in certain 
circumstances include the protection of the commercial interests of 
any person or for the preservation of fair competition.  We would 
suggest that these exceptions are likely to apply so frequently that it 
may not be worthwhile including Clause 27(3)(a) in the first place. 

8. Remedies 

8.1 We consider that the rights afforded by the remedies provisions are, 
in large part, illusory. The economics of litigation are such that 
economic operators will, in our view, be reluctant to take legal action, 
even where their rights are being infringed. 

8.2 The starkest example of this is provided by the inclusion in Clause 
32(2)(b) of Clause 26 as being a breach of an actionable duty.  To the 
extent that we have ever encountered charges for participation in a 
procurement process, these have been very modest fees to cover the 
cost of preparing documents.  If this occurred, an economic operator 
is realistically not going to contemplate raising proceedings, even in 
the Sheriff Court. 

8.3 If the position of contracts not covered by the Regulations is to be 
looked at holistically, we consider that the Scottish Government may 
be missing an opportunity here to review the framework for dealing 
with public procurement law challenges at this level.  We believe there 
are strong arguments to support the creation of a specialist 
procurement tribunal which could hear complaints from aggrieved 
tenderers quickly and, compared to the civil courts, much more 
cheaply.  Under the current system, the costs involved in challenging 
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a procurement procedure in court is often prohibitive, especially in 
respect of contracts of relatively low value, albeit the problem is not 
quite as acute in Scotland as in England and Wales.  A specialist 
tribunal could also bring the benefit of having specific procurement 
expertise.  

Maclay Murray & Spens LLP 
December 2013 
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EWAN MACPHERSON 
 

WRITTEN SUBMISSION 
 

I am a director and partner in a number of businesses, Ideality Ltd., 4c Design Ltd. 
and Innovation for Success, all engaged in various ways in promoting and managing 
innovation in the economy, in businesses, economic sectors, public bodies, 
education, the third sector, and other organisations.   
 
Given the key strategic role that innovation in product, service, and business model 
development, has played in our economic history, and ever more critically will play in 
our economic future, it is essential that public procurement, which accounts for such 
a substantial proportion of economic activity in Scotland, is aligned to actively 
embrace innovation within its core philosophy. 
 
I fully understand that public procurement processes must be transparent, fair, and 
free from any economic, social or political bias.  Most procurement, public and 
private, concerns standard ‘off-the-shelf’ items and services, and more or less, 
structured procurement processes are relevant. 
 
However strict rules and tight guidelines and pre-defined specifications militate 
against the introduction of innovation, which is essentially about the development 
and economic introduction of new and better things and ways of doing things, neither 
fully defined nor definable in advance.  As such, in an increasingly complex world 
economy in which Scotland must compete ever more vigorously to survive and 
prosper, the development and adoption of innovative goods, services and business 
models is critical to our economic survival and future prosperity and wellbeing as a 
country.  The need for innovation throughout the Scottish economy has never been 
greater. 
 
Innovation has a crucial, indivisible and essential, experimental element.  Public 
procurement processes must be structured to permit latitude for this experimental 
aspect in order to deliver the desired step change in performance, where such a 
change is both desired and necessary.  This may be appropriate in perhaps only a 
minority of procurement cases, but nevertheless these cases are critical in helping to 
lead our economy forward.  Repeating the same will lead to the same results, not to 
desired change. 
 
Procuring the largely unknown is what procuring innovation is about.  In public 
procurement, innovative procurement and procuring innovation requires a joint-
venture approach between the procurer and the economic operator, rather than a 
top-down procurer-defined specification.  It is not possible to specify precisely what 
is not known.  Indeed this is how the private sector interfaces and partners with our 
organisations in order to achieve optimum economic and commercially viable 
results.  If this were not a commercially successful modus operandi we would not 
remain in business. 
 
Introducing a greater propensity for innovation into public procurement will not only 
lead to greater efficiency, productivity and GVA output in Scotland, but will also lead 
to increased competitiveness for Scottish-based economic operators in export 
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markets.  Scotland’s public procurement approach has a very significant potential to 
leverage benefit to the economy providing that it can procure innovation intelligently, 
positively and thoughtfully, in partnership rather than in opposition, compared with a 
‘paint-by-numbers’, defined-in-advance, rear-view mirror, approach, in appropriate 
public procurement siuations.  
 
The sections of the Bill which I believe are particularly relevant include:- 

 Section 8 - General duties (2) 
 Section 9 – Sustainable procurement duty, in particular 9(1)(iii) … promote 

innovation 
 Section 25 (1) Technical Specification; (2) (b) (c); (3) (b) (ii), (3) (c), (3) (d) 

 
Ewan Macpherson 
November 2013   
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NORTH AYRSHIRE COUNCIL 

WRITTEN SUBMISSION 

The introduction of the Bill is welcomed and the Council supports the aim of 
the Bill ‘to establish a national legislative framework for public procurement 

that supports Scotland’s economic growth by delivering social and 
environmental benefits, supporting innovation and promoting public 
procurement processes and systems which are transparent, streamlined, 
standardised, proportionate, fair and business friendly’. 

Thresholds for regulated procurements 

The contract threshold for regulated procurements is fair and reasonable. 

Section 9 – Sustainable Procurement Duty 

This is welcomed and the proposal to consider how procurement can improve 
the social, economic and environmental wellbeing of the authority’s area as 

well as considering innovation and the involvement of Small and Medium 
Enterprises, third sector and supported businesses is a positive step. 

Section 10 – Supported Businesses 

This is welcomed and will help improve the sustainability of supported 
businesses. 

Section 11 - Procurement Strategy 

It is proposed that all public bodies with an annual procurement spend of £5m 
publish a procurement strategy. This proposal is reasonable but guidance 
including a model strategy or template is an absolute necessity to ensure 
consistency in application across the public sector. 

Section 14 - Procurement Annual Report 

As per the comments above, the need for a model annual report or template 
is required. 

Section 20 - Community Benefit requirements in public contracts 

This is welcomed and the threshold of £4m, at which point community benefits 
must be considered, is reasonable and a good starting point. This threshold 
however should not preclude public bodies from the consideration of 
community benefits for contracts below this threshold. 

 

 

395



2 

 

Section 22 - Selection of tenderers 

This is welcomed however further guidance would be helpful on which 
criminal convictions would result in an economic operator being excluded from 
a contract.  

Clarity is required on how this sits with policies such as the rehabilitation of 
offenders and also spent convictions. 

Section 23 - Selection of tenderers 

Paragraphs 23 (1) (a) and 23 (2) refers to minimum standard requirements to 
assess the suitability of an economic operator.  

This should be proportionate to the size and nature of the regulated 
procurement to adequately address the risk. 

North Ayrshire Council 
03 December 2013 
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NOURISH SCOTLAND 
 

COMBINED WRITTEN SUBMISSION 
 

 
Submitted on behalf of Nourish Scotland, Scottish Organic Milk Producers 
Association, Scottish Organic Producers Association, Organic Growers Alliance, and 
Soil Association Scotland 
 
 Introduction 
 
We welcome the Scottish Government’s decision to legislate in this important area. 
As outlined in the Financial Memorandum the public sector spends over £9 billion 
each year on goods, services and works.  The size of this spend offers a 
considerable opportunity to lead the way in promoting sustainable procurement 
practices in Scotland.   
 
However, the core of the Bill as Introduced is still centered on obtaining value for 
money.  We believe that it is now time to move away from seeing money as the 
principal driver and pursue a wider goal of delivering value for society and for the 
environment. Cash savings are a part of this wider goal, but society and environment 
represent so much more than money.  Centering the Bill on money sets it up to miss 
some of these greater opportunities.  
 
There are a number of ways in which the Bill could be strengthened in order to 
deliver these wider benefits.  There are also a number of areas that are likely to 
require detailed guidance under the Bill and on which further clarification would be 
useful.  
 
The Procurement Reform (Scotland) Bill – as Introduced 
 
The Bill’s accompanying documents make it clear that, whilst there has been 
significant progress on procurement reform, there is still scope for improvement in 
ensuring that procedures are consistent, transparent, and proportionate and that 
procurement activity supports sustainability.  
 
We very much welcome the third and fourth key priorities of the Bill: “improving 
access to public sector contracts, particularly for SMEs” and  “embedding 
sustainable procurement at the heart of the reform agenda” because both of these 
have the potential to make our food system considerably more resilient and 
sustainable than it is at present. 
 
We particularly welcome the creation of a sustainable procurement duty in section 9 
of the Bill. This will require a contracting authority to consider, before carrying out a 
regulated procurement activity, how that process can improve the economic, social 
and environmental wellbeing of the authority’s area.  
 
In addition, we welcome the requirement for a contracting authority expecting to 
have significant procurement expenditure (generally exceeding £5 million) to prepare 
a procurement strategy. This strategy must set out how the authority will carry out 
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regulated procurement, how this will contribute to the carrying out of its functions and 
the achievement of its purposes, how this will deliver value for money and how it will 
ensure that it complies with its duties (including the sustainable procurement duty). 
We also welcome the requirement on contracting authorities to set out their general 
policy on the use of community benefit requirements.  
 
However, although bodies that are required to prepare a strategy must report 
annually on their procurement activities (and whether their procurement complied 
with their overall strategy) there is not a specific requirement to report on how they 
have improved the economic, social, and environmental wellbeing of the area.   
 
We would welcome clarification on how the Scottish Government intends to 
monitor compliance with the sustainable procurement duty and consider that 
the requirement to report on this aspect could be spelled out more clearly on the face 
of the Bill. In addition, we would welcome clarification on how the procurement 
activities of those bodies beneath the £5 million threshold will be guided and 
monitored and what steps will be taken to ensure that those procurement activities 
are sustainable. This is important given the acknowledged lack of consistency in the 
sector, as it seems highly likely to be smaller, less scrutinised bodies that will fail to 
comply. We recommend that all contracting authorities should report publicly, 
at least once every 3 years, on how their procurement activities have improved 
the economic, social and environmental wellbeing of their areas.  
 
Sustainable Procurement – the opportunities  
 
Sustainable Food Procurement 
The public sector is a major purchaser of food and drink. The food we eat accounts 
for around one-third of our carbon emissions, so there is huge potential to make 
carbon savings by employing a sustainable food procurement strategy. Such a 
strategy would apply a “life-cycle” approach to food procurement, taking account of 
the energy and environmental costs of food production at all stages. It could also be 
used to support local businesses and encourage economic development by retaining 
money in the local economy (the “multiplier effect”).  
 
We welcome the Scottish Government’s statement that it would expect to see 
sustainable food procurement covered in any procurement strategy. Public 
expenditure on food has the potential to unlock considerable benefits for public 
health, well being, social justice and the environment as well as supporting access to 
market, employment and training opportunities. We strongly believe that there are 
specific issues around food procurement that procuring authorities must take 
account of. Food cannot be treated in the same way as procuring other objects and 
services. Every one of us has a direct connection to food, and we all make conscious 
buying decisions in our daily lives. When it comes to procurement, we have to think 
about not only issues such as freshness, seasonality and quality assurance, but also 
the direct impact that procurement decisions have on nationally important issues 
such as diet, health and environmental protection. 
 
We recognise that for certain goods there will be a requirement to source 
internationally, for example, the provision of rice, bananas and coffee. However, 
where this is the case we recommend that these goods should be sourced from 
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suppliers who can meet fair-trade and organic standards. Scotland is a fair-trade 
nation and we believe that in procuring goods from international suppliers we should 
be continue to be mindful of the global impact of our purchasing decisions.  
 
A sustainable food procurement strategy can strongly encourage suppliers to reduce 
their carbon emissions, adopt recognised quality assurance systems (for example in 
relation to fair-trade or animal welfare), improve the freshness, nutritional value and 
seasonality of foodstuffs, and reduce energy use and excess packaging. Using 
networks of local suppliers not only encourages economic development and boosts 
jobs, but also gives greater resilience to our food chain, by making us less 
susceptible to supply chain disruptions caused by extreme weather events and less 
exposed to changes in the global commodity market. 
 
Food production is responsible for a number of harmful greenhouse gas emissions. 
These include methane production by ruminant animals, emissions from nitrate 
fertilisers applied to grains, fruit and vegetables and animal feed crops, and 
emissions from storage, transport and refrigeration processes.   
 
However, the type of farming considerably affects the amount of emissions and 
organic farming is definitely more environmentally friendly. Organic farming and 
production is recognised as being a sustainable system and is the only system 
formally recognised in this way by European directives.  Organic farming methods 
can provide improved soil fertility, higher organic matter content and biological 
activity, better soil structure and less susceptibility to floods and erosion, reduced 
pollution from nutrient leaching and pesticides, and improved plant and animal 
biodiversity.1 For example, research by the Organic Research Centre showed that 
organic farms had higher number of butterflies, insects and earthworms along with 
higher numbers of some types of birds, such as linnets, yellowhammers and 
skylarks. There was also an increase in levels of plant and floral diversity.2  
 
Organic farming produces 28% higher soil carbon levels than non-organic farming.3 
If we consumed and produced organic foodstuffs on a widespread basis we could 
offset at least 23% of UK agriculture’s greenhouse gas emissions.4  
 
Organic farming is more labour intensive than the industrial farming processes 
operated by large agricultural businesses. Because of this it has potential to create a 
higher number of new jobs, markets and training opportunities in organic production. 
It also has health and safety benefits for farm workers, particularly by removing the 
requirement to work with dangerous pesticides that can be harmful to workers and 
may also contaminate food. For these reasons we would strongly encourage the 
adoption of procurement strategies that increase the procurement and 
consumption of organic produce.  
 

                                                        
1 For more information on the benefits of organic farming please see the Soil Association publication “what you can 

say when selling organic food”. 
2 Organic Research Centre, The biodiversity benefits of organic farming (2010) 
3 The Soil Association, a review of the evidence on the relationship between agriculture and soil carbon sequestration 
and how organic farming can contribute to climate change mitigation and adaptation (2009) 
4 The Soil Association, Soil, Carbon and Organic Farming, A review of the evidence of agriculture’s potential to 
combat climate change (2009) 
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We note that the Bill includes a provision allowing Scottish Ministers to require 
specified proportions of recycled goods or materials to be procured. We recommend 
that a similar provision be inserted in relation to organic food and other goods. We 
want to see a provision that would allow a national target for procuring organic 
food to be set, which could be increased over time. Organic targets have already 
been introduced in countries such as France, Denmark and Sweden. We recognise 
that many procuring authorities are already using the Soil Association’s Food for Life 
programme; designed to drive up standards in school meals including increasing 
freshly prepared food, seasonal, local, ethical and healthy choices. Such schemes 
are helpful in moving towards targets and we back the further rolling out of the Food 
for Life Catering Mark in Scotland. We also recognise that many of these issues will 
require detailed guidance to be developed for procuring authorities and we would 
welcome clarification on how the guidance to be produced under the Bill will deal 
with these issues.  
 
There are also specific issues associated with procurement of fish with many 
European stocks overfished. Many Scottish fisheries have made advances in 
sustainable fishing techniques and sustainable seafood should be part of a good 
diet. Procurement authorities will require guidance on what fish stocks can be 
sustainably procured, for example by using certification schemes like the Marine 
Stewardship Council and the guidance supplied by the Marine Conservation Society. 
We recommend that all fish procured by public bodies should meet the 
standards or recommendations set out in these schemes. 
 
Links to Existing Public Sector Duties: Climate Change Targets and Adaptation 
Measures & Bio-diversity 
The Bill is a key opportunity for the Scottish Government to deliver on climate 
change targets and to move towards a low carbon economy.  We are disappointed 
that the Bill does not make explicit reference to the existing public bodies climate 
change duty. This seems to be a missed opportunity to ensure that public bodies 
consider sustainability and carbon issues when making large scale purchasing 
decisions.  We recommend that the Bill should impose a specific duty on 
contracting authorities to consider (and report upon) how their procurement 
activities can contribute to meeting their climate change targets.  (Such a duty 
would, for example, make it clear that authorities need to make more sustainable 
procurement decisions on issues such as energy efficiency, sourcing of timber, wood 
and paper products, and reducing transport related emissions and packaging when 
making purchasing decisions).  
 
In addition, all public bodies in Scotland are under an existing duty to further the 
conservation of biodiversity under the Nature Conservation (Scotland) Act 2004. 
Procurement decisions in areas such as timber, food and energy can all have an 
impact on biodiversity and the Bill as it stands misses an opportunity to drive this 
duty home by creating more effective linkages between these different pieces of 
legislation. 
 
Encouraging contracting authorities to report on all these duties in a single place and 
a more coherent way would reduce the burden of reporting, and allow authorities to 
consider how to deliver maximum social and environmental benefit for their spend 
while meeting their legislative duties.  
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Regional Food Procurement strategies 
Because of the very specific issues surrounding food production and procurement 
(distance from markets, food miles, freshness, seasonality etc.) there may be 
occasions on which groups of contracting authorities wish to collaborate on a 
regional basis. For example, rather than the NHS and local authorities working 
through vertical procurement structures, on a national basis, the NHS and local 
authorities, universities and so on might wish to work together on a regional or 
horizontal basis to procure food.  
 
We therefore welcome section 12 of the Bill, which allows for two or more authorities 
to have a joint procurement strategy. This would help efforts to create shorter supply 
chains and more direct contact between suppliers and purchasers.  This would allow 
contracting authorities to respond more flexibly to local circumstances and to actively 
work with suppliers, especially SMEs, to develop their businesses and help them 
meet the procuring bodies requirements.  
 
Community Benefit Requirements and the Living Wage 
We welcome the ability for a contracting authority to use procurement to obtain 
specified community benefits, such as employment or training opportunities.  
 
We recognise that, for the reasons set out in the Scottish Parliament Information 
Centre’s briefing on the Bill, it may be difficult for an authority to specify that a living 
wage must be paid. However, we ask that detailed guidance be developed on 
this point explaining how authorities can best ensure that contractors, and 
sub-contractors must pay their staff a living wage when fulfilling public 
contracts.  
 
Conclusion 
 
We welcome the Bill as Introduced as a step forward in introducing sustainable 
public procurement in Scotland. However, more can be done to fully realise the 
potential underlying the Bill. We would welcome the opportunity to give evidence to 
the Committee and would be happy to answer any questions that members may 
have. 
 
 
Nourish Scotland, Scottish Organic Milk Producers Association, Scottish 
Organic Producers Association, Organic Growers Alliance, and Soil 
Association Scotland 
21 November 2013 
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ANGELA OAKLEY Individual 

 
WRITTEN SUBMISSION 

 
. I would like to submit evidence to the Committee for the Procurement 

Reform (Scotland) Bill. 
 
. I base my comments on experiences of successfully introducing fairly 

traded foods and workwear to local councils and ethical and 
sustainable schoolwear to schools in Scotland.   

 
. I am a founder member of the East Dunbartonshire Fair Trade Steering 

Group and have worked successfully to introduce fairly traded foods 
into council and school canteens and have contributed to the process 
of introducing ethical Key Performance Indicators in Scotland Excel 
contracts for Personal and Protective Equipment. 

 
 I coordinate a Fairtrade Cotton Schoolwear Campaign for the Scottish 

Fair Trade Forum.  This work includes working with customers (parents 
and pupils) and suppliers.   

 
 The Fairtrade cotton schoolwear campaign has been able to 

demonstrate that there are social, economic and environmental 
problems in the current supply chain for cotton garments, such as 
publically procured workwear, and has shown how Fairtrade cotton 
offers a solution to these problems. 
http://www.scottishfairtradeforum.org.uk/take-action/cotton-unfolded/ 

 
 The Fairtrade cotton schoolwear campaign has been able to 

demonstrate that people want to buy ethically and sustainably.  
Questionnaires to parents at Milngavie Primary School and Leith 
Primary School showed strong support: 76 and 97 per cent of 
questionnaire responses in favour respectively.   
http://www.scottishfairtradeforum.org.uk/take-action/schools/fairtrade-
cotton-schoolwear-campaign/case-studies/ 

 
Experience has shown that it is important to monitor and evaluate the 
use of ethical and sustainable publically procured products.  It is 
frequently the case that policy is not put in to practice.  Even when a 
resolution has been passed to procure ethically, this does not always 
happen.  Often this is due to poor training of those who buy on behalf 
of the public body.  This could be remedied by introducing monitoring 
and evaluation procedures and by training officers. 

 
 
 To introduce ethical and sustainable schoolwear or workwear has 

required implementation resources, such as a list of ethical suppliers, 
answers to Frequently Asked Questions, questionnaires on ethical 
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criteria for buyers to give to suppliers, guidelines and examples of best 
practice.   

 
My experience has shown that buyers are not well informed about 
accreditation schemes and are often advised by suppliers who are 
equally ignorant of the varying criteria satisfied by different labels.  

 
Accreditation schemes vary in the criteria they satisfy.  Some address 
social issues, others address environmental issues.  The credentials of 
some are tainted as they are funded by suppliers.  There is no 
certification scheme to ensure that factory workers are treated fairly.    

 
Criteria led procurement offers an option to address accreditation 
issues.  Criteria can be based on internationally recognized principles, 
such as the United Nations 10 Principles of the Global Compact, which 
asks companies to embrace core values of human rights, labour 
standards, the environment and anti-corruption. 

 
Using criteria led questionnaires given by buyers to suppliers is a 
comparitively effective tool to help monitor which criteria are being met.   

 
Training and guidance for procurement officers is critical to the success 
of the implementation of ethical and sustainable procurement.   

 
 
Angela Oakley  
26 November 2013 
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ORKNEY CONSTRUCTION TRAINING GROUP 
 

WRITTEN SUBMISSION 
 

 
 There needs to be a move away from large framework agreements that 

eliminate the opportunity for SME seized businesses to directly access 
contracts.  HIE have just let another framework agreement that will run for 
some years.  Sub-contracting opportunities at local level generally offer little 
windfall for the companies in each respective area.  Much of what HIE builds 
is of a size and value that can easily be contracted at a local level, however a 
tender process that enables SME’s the opportunity to tender needs to be 
made priority.  

 When we’ve lobbied Scottish Water in the past relative to their framework 
agreements that cover large geographic area they’ve asked if we have ever 
considered applying for inclusion on their frameworks (rather than accept that 
due to the contract size very few organisations can actually tender).  We 
obviously are not in a position to consider tendering for such a massive, 
region-wide works package.  They should be splitting their frameworks down 
to a more local level to enable SME sized organisations to access this work 
rather than for us to have to try to survive on limited sub-contract work. 

 It is important that genuine local social-economic community benefit can be 
realised through public sector contracts across Scotland.  In Orkney we have 
just experienced one of the largest ever capital construction programmes in 
our new Schools Investment.  The bitter irony is that the works that took place 
exclusively on Orkney over a number of years only provided one brickwork 
and one carpentry apprenticeship at the Orkney College.  My two 1st year 
brickwork apprentices had to be amalgamated into the 2nd year class as there 
were not enough new entrants to justify having a 1st year class.  It was tragic 
that this was able to happen when an unprecedented level of publicly funded 
development was taking place within the County.   

 The administrative burden of the entire procurement process must be 
considered within this Bill.  Only the largest of contracts should be being 
advertised through Public Contracts Scotland.  The statistics relating to Public 
Contracts Scotland that demonstrate the portal’s use being ever on the 
increase offer no comfort to SME sized organisations in each area who are 
seeing ‘bread and butter’ contract work being needlessly advertised 
nationally. 

 Small contracting/purchasing organisations (such as a local housing 
association) need to be able to tender work to local, experienced contractors 
with a proven track record in that local operating area.  Attention to repairs & 
defects following contract completion is almost impossible to achieve where a 
main contractor travels from afar (in our case over land and sea) in order to 
undertake the work.  Service and quality must be able to be maintained whilst 
still obtaining value for money. 

 HUB does not fall within the remit of the Bill.  This is of serious concern as 
vast sums of public money will be spent throughout Scotland for many years 
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through HUB and there are no guarantees that any of the principles we’ve 
discussed will be considered and put into practice in connection with their 
capital spend. 

 
Accessibility to public contracts for SME sized organisations as principal contractor 
(as opposed to sub-contractor) is the key to maximising the economic wellbeing 
within each respective county across Scotland.  We are the organisations who 
employ local people; we are the organisations who provide opportunity for people at 
a local level; we are the organisations who provide apprenticeship and other work 
based training opportunities to local people, and so it goes without saying that if our 
size of organisation can be enabled to access contract work then the economic 
wellbeing of communities throughout Scotland will be substantially improved and 
sustained. 
 
‘Big’ is rarely better when considered in terms of quality, socio-economic 
sustainability and value for money. 
 

Orkney Construction Training Group 
& Director, Scottish Building Federation 
5 December 2013 
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PROJECT MANAGEMENT INSTITUTE 

WRITTEN SUBMISSION 

 

As the leading global organisation for the project management profession, 
PMI welcomes the Procurement Reform (Scotland) Bill.  

The Bill sets out a number of important measures that will build on the 
progress in procurement and project management that Scotland has 
already made whilst yielding wider social and environmental benefits.  

It presents the Scottish Government with an ideal opportunity to 
institutionalise project management best practice at the heart of the 
procurement process. Focused amendments to the Bill will allow much 
greater benefits to be realised, both in terms of government efficiency and 
talent management and development.  

PMI recommends amendments to Sections 11 and 14 to ensure that 
contracting authorities and contractors take project management best 
practices into account.  

We also recommend that Section 16 be amended to make provision for a 
job classification and career path for project managers and procurement 
officers. This would embed best practice and talent within the public 
sector. 

About PMI 

The Project Management Institute (PMI) is the largest global organisation for 
the project management profession and the leading global advocate for the 
project management profession. With a vision that organisations will embrace, 
value and utilise project management and attribute their success to it, we 
currently have over 700,000 members and credential holders in 185 countries 
across Europe, North and Latin America, Australasia and South East Asia. 
Over 6000 of these members are based in the UK.  

Overall objectives of legislation 

The Procurement Reform (Scotland) Bill builds on procurement reforms 
already introduced in Scotland to establish a national legislative framework 
that supports Scotland’s economic growth by delivering social and 

environmental benefits, supporting innovation and promoting public 
procurement systems which are transparent, streamlined, standardised, 
proportionate, fair and business friendly.  
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Measures of note include: 

 A specific obligation on contracting authorities to treat suppliers equally 
and without discrimination and to act in a transparent and proportionate 
manner.  

 A requirement on contracting authorities to facilitate access to contract 
opportunities by SMEs, third sector bodies and supported businesses.  

 A standardised approach to public procurement strategies to 
encourage better information, increased transparency and visibility, 
and better engagement across the public sector.  

 A more transparent and consistent approach to community benefits 
with a requirement on contracting authorities to consider the imposition 
of community benefit requirements for contracts over £4million.  

 Increased powers to blacklist companies using inappropriate practices.  

The publication of the bill presents opportunities to reform procurement in 
other ways and it is important that these opportunities are exploited. In 
particular, there is an opportunity to ensure that the legislation institutionalises 
project management best practice, particularly in the context of standardised 
procurement strategies.  

The case for project management 

PMI’s global research and experience demonstrates that effective project 
management can improve service delivery, minimise costs and manage risks. 
The key to this in our experience is the development of a culture of best in 
class project management. Effective project and programme management 
(PPM) can greatly improve efficiency and drive down costs for government 
entities managing programmes.  

The benefits are clear to see in projects that have been executed properly 
across the world. The US Army Corps of Engineers, for example, reported a 
cost reduction of 20-30% by using trained project managers and a more 
systematic approach to project management.  

Project failure also has severe consequences. PMI’s 2013’s Pulse of the   

Profession™ research, which is consistent with other studies, shows that 
fewer than two thirds of projects meet their goals and business intent 
(success rates have been falling since 2008), and about 17% fail outright. 
Failed projects waste an organisation’s money: our research finds out that for 

every £1 billion spent on a failed project, £135 million is lost forever.  

The Scottish Government is already demonstrating best practice in its project 
management practices. The Procurement Reform (Scotland) Bill presents an 
ideal opportunity to ensure that such practice is spread across all contracting 
authorities and can flow down to contractors of all shapes and sizes.  
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Project management and standardised procurement strategies 

PMI recommends that the sections of the Bill standardising procurement 
strategies – particularly Section 11 (5) on procurement strategies and 
Section 14 (2) on annual procurement reports – be amended to reflect the 
need for both contracting authorities and contractors to take into account 
project management best practice throughout the bidding process. 

 

 

 

 

 

Project management talent development 

Seemingly successful procurements are often derailed by poor execution. The 
lack of an adequate strategy for talent management is often at the heart of 
this failure.  

We would therefore suggest that the Scottish Government take the 
opportunity presented by this Bill to introduce a Project and Programme 
Management Job Classification. Such a classification – setting out a typical 
job description and skills profile for project managers – has been completed in 
the US Federal Government through PMI advice to the Office of Management 
and Budget and the US Federal Government CIO. This has now been 
introduced into the Federal Information Technology Acquisition Reform Act, 
along with a requirement on government to introduce specialised career 
paths.  

 We would recommend ensuring the efficiency benefits of properly conducted 
procurements extend across the Scottish public sector by adopted and 
extending this concept to cover both procurement officers and project 
managers.  

The benefits flowing from this demonstrate why similar initiatives should be 
adopted elsewhere: 

 a dedicated cadre of project managers with expertise and experience;  
 a reduction in the “accidental project manager” phenomenon; and  
 Better project results in the longer term.  

This could be achieved through amendment of the guidance specified in 
Section 16 of the Bill.  

Suggested amendments:  

 In Section 11 (5), insert: new clause (e) set out how the authority intends 
to ensure that project and programme management best practices are 
followed by the contractor. 

 In Section 14 (2) insert: new clause (f) a review of the authority’s project 
and programme management strategy.  
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Facilitating access to opportunities 

The Bill provides for procurement to be more accessible by SMEs and 
supported businesses. Whilst we note the restraints imposed by European 
procurement law (within the context of the current reforms being taken 
forward within the European institutions), these measures are to be 
welcomed. They echo similar provisions in US Federal Government legislation 
requiring a certain proportion of acquisitions to be set aside for small 
businesses and businesses owned by women and veterans. 

 
Project Management Institute 
25 October 2013 

Suggested amendment:  

In Section 16 (2), insert: (d) the form and content of job descriptions, 
classifications and career paths for Procurement Officers and Project Managers. 
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GLENN POWER individual 
 

WRITTEN SUBMISSION 
 

 
Part 1: background - why additions to the bill are necessary 
 
1. The term ‘ethical’ procurement as used here is defined as purchasing fairly 
traded/ethically sourced products and promoting human/labour rights in 
developing countries, as opposed to distinctly different, important 
environmental/sustainability considerations and issues concerning 
contractors’ staff such as blacklisting trade union members.  
 
2. If Scotland is to realise its stated aim of being a proactive Fair Trade 
Nation, as well as a leader in ‘ethical’ procurement more generally, some 
simple steps need to be taken to make implementation much more effective in 
terms of outcomes and cost - steps that should be recognised, as necessary 
principles, in the Procurement Reform (Scotland) Bill. Worryingly, they have 
been left out of the text as drafted, and all 13 submissions made so far by 
stakeholders.  
 
3. Currently Scotland is significantly behind Wales and a long way behind best 
practice EU countries, particularly Sweden, because it has lacked the political 
priority to get policy details right. Scotland’s Responsible Procurement 
Strategy of 2008 has already established a commitment to ethical 
procurement – in general terms – but general commitments alone do not 
enable officers to make a real difference on the ground. On the whole the 
same applies to the generic UK Sustainable Procurement Task Force’s 
generic Flexible Framework, which some Scottish bodies use. Some 
examples illustrate the drastic consequences of this oversight:  
 
4. Catering: in Wales hundreds of school canteens get Fairtrade certified 
bananas as standard lines at no extra cost, as well as fruit juices, bulk sugar, 
and other fair trade product as ‘options’ - because informed officers asked for 
them BY NAME in tenders. As far as is known, this simple step has not been 
taken in Scotland. Most ‘Fairtrade Towns’ throughout the UK have done little 
more than implement the minimum criteria needed to achieve ‘Fairtrade’ 
status, (use two certified products in council meetings and one catering 
facility), despite commitments to develop policy long term. The resultant lost 
sales volumes are not small.  
 
5. Clothing: despite the appalling, illegal, and unsafe working conditions in 
garment manufacturing countries like Bangladesh, most Scottish (and 
English) public bodies do not even ask where their staff clothing is made, let 
alone require factory audit reports as contract conditions where relevant. An 
honourable exception is Scotland Excel’s recent inclusion of meaningful 
standards and contract conditions in a recent framework agreement for 
protective work wear. Purchases not made through this contract are unlikely 
to include anything more purposeful than vague, tokenistic statements such 
as asking suppliers if they have an ethical code of conduct. If a policy does 
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not require independent evidence of whether working conditions in factories 
meet specific standards - (Are legal minimum wages laws/maximum hours 
laws respected? Are union rights suppressed?) - this is a box ticking exercise 
likely to make everyone involved cynical about wasted time.  
 
6. ICT equipment: despite the proven endemic abuses of labour rights in ICT 
equipment supply chains, (as detailed by makeITfair reports), the Scottish 
Procurement Service’s ICT contracts do not require contractors to take 
reasonable steps within their control to ensure compliance with International 
Labour Organisation core conventions.  
 
7. By contrast, in Sweden 44 local authorities, led by Malmo, have adopted 
the same ethical code of conduct, and reserve the right, as a contract 
condition, to commission factory audits themselves, with minimal costs 
shared. LOCOG did something similar for suppliers of merchandise for the 
2012 Olympic games.  
 
8. All of these strategies have been proven legally sound under current EU 
Procurement Directives and OGC Guidelines. The fact that they have largely 
not been implemented in Scotland is not the fault of officers; it is unfair and 
unrealistic to expect them to be aware of all ethical issues, legally proven 
strategies, and best practice. They need to be informed, by politicians and 
relevant NGOs.  
 
Part 2: suggested additions to the bill 
 
9. For the reasons outlined, the Bill should include the following specific 
commitments, as crucial means of enabling public authorities to introduce 
best practice implementation strategies at minimal cost. As it stands there are 
requirements for all organisations to report back annually, (some of which 
may be unnecessary duplication if authorities collaborate and share work 
more), without being given the information they need. Coordinated 
collaboration with officers in Value Wales could halve limited costs. 
 
10. #1: Providing guides and resources for officers by contract type 
A central body, (Scotland Excel, the Scottish Procurement Service, or a lead 
local authority or university etc), should provide officers with guides specific to 
their product/service category. (School canteens; clothing etc). Guides should 
include: ethical issues by stages of the supply chain; impartial evaluation of 
accreditation schemes’ standards; and tender wordings.  
 
In this way work could be done thoroughly once. Expecting all local authorities 
to duplicate partially informed work creating their own tender wordings is 
ineffective and unnecessarily costly.  
 
11. # 2: Consultation with relevant NGOs 
It is not possible to draw up proportionate, effective strategies without 
knowledge of the ethical issues and certification/accreditation schemes 
relevant to particular product sectors. Therefore, politicians should require 

411



3 
 

officers to formally consult NGOs with sector-specific expertise – as a step 
that will help them rather than impose extra time burdens - specifically:  
 
12. ICLEI Local Governments for Sustainability: published best practice 
reports of strategies used by EU public bodies, with legal analysis. They have 
funding to provide ‘overview’ advice to public bodies for free until March 2014 
– an opportunity that should be seen as too good to miss.  
 
13. Fair trade and catering: the Scottish Fairtrade Forum; the World Fair 
Trade Organisation (WFTO); separate, complimentary organisations with 
similar but different standards. (Note, as the Rainforest Alliance have recently 
publicly admitted, currently they are effectively NOT an ‘ethical’ labelling 
scheme. Their limited social criteria can be and have been broken without 
products losing certification, though this may change after a code review. 
(See: http://cms.iuf.org/?q=node/2779)) 
 
However, the scheme does have meaningful environmental standards 
independently verified. Most officers are not aware of such crucial distinctions. 
In general all ‘sustainability’ certifications are treated as equally good causes, 
without investigating what standards they verify, which actually contradicts EU 
legal principles.  
 
14. Clothing/apparel: Labour Behind the Label; the Fairwear Foundation; the 
Clean Clothes Campaign.  
 
15. ICT equipment: People & Planet are the UK partner in the pan-Europe 
makeITfair project, which reports on labour/human rights abuses in the supply 
chains of brand owners. (Hard drives, mobile phones, printers etc). This EU 
funded project is also establishing a sector-specific auditing scheme 
especially for European public authorities, to enable them to take control of 
standards in a sector where auditing is less established than in clothing.  
 
16. UK trade union international officers: the Scottish TUC; the TUC (has 
more international staff); the ILO; several UK unions have international 
officers well aware of ethical issues in manufacturing sectors of developing 
countries: Unison, the GMB; Unite the Union.  
 
17. The Sustainable Scotland Network is an undervalued asset well placed to 
coordinate consultations between CSOs and product category managers in 
national procurement organisations or ‘lead’ local authorities/universities/NHS 
organisations.  
 
18. Tax avoidance: Ethical Consumer are involved in establishing a 
certification mark to independently verify that companies pay defined levels of 
Corporate taxes in developing countries. They have also commissioned legal 
opinion on incorporating tax avoidance into public tender processes. For 
information on the issue generally consult the Tax Justice Network, Action 
Aid, War on Want, Christian Aid, or Oxfam.  
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Part 3: context and comments on other submissions 
 
As a general comment, it is worrying that section 9 of the draft Bill, the 
Sustainable Procurement Duty, does not mention fair trade or working 
conditions in developing countries, or trade union rights. Some comments on 
suggested amendments by organisations so far might be helpful: 
 
19. CSO submission – ethical part (STUC; Scottish Fairtrade Forum etc) 
‘8) Ethical and fair trade  
Ethical and responsible trading policies have the potential to transform lives 
around the world. The opportunity to sell products for a fair price and to work 
in safe and decent conditions could help millions work their way out of 
poverty. The Procurement Bill should help Scotland cement its status as a 
Fair Trade Nation and to lead the way in ethical procurement. To this end, the 
Procurement Bill should empower procurers to prioritise fairly-traded 
products wherever these are available, especially when no locally-
sourced alternatives exist. In addition, public contracts must request that 
suppliers and their suppliers/sub-contractors all adhere to high labour 
standards, such as those set out in the Ethical Trading Initiative Base Code.’ 
 
20. As the ETI Base Code sets recognised standards based on International 
Labour Organisation (ILO) core conventions, independent of all certification 
schemes, it is a useful benchmark that can help officers perform their legal 
duty to judge meaningful standards impartially for manufactured and primary 
products. However, ETI membership of itself does not verify anything beyond 
members agreement to ‘work towards’ the standards. ‘Living wage’ rates for 
example are difficult to define. Actual working conditions need to be evaluated 
for individual companies.  
 
21. The aim to ‘empower procurers to prioritise fairly-traded products 
wherever these are available,’  is laudable but cannot be achieved without 
detailed, proportionate, non-discriminatory strategies. ‘Prioritise’ is unclear. 
Officers could dismiss such wording as legally uninformed. ‘Fairly traded’ 
products can be asked for, by name, (defined by standards independent of 
particular certification schemes), as items that public bodies would like to be 
provided with if possible - if a tenderer wins the contract, which is awarded by 
evaluations of other ‘MEAT’ criteria. After contract award the appointed 
contractor is then obliged, as a contract condition, to deliver on commitments 
made and review strategies in performance review meetings.  
 
22. Officers often are not aware of the full range of ‘fairly-traded’ products that 
are available for particular kinds of contract. For canteen contracts, as one 
example, relevant products go beyond the well known tea, coffee, and sugar 
to include: hot chocolate; fruit juices; cola; and food products such as olive oil 
and rice. Most contract caterers do not know this either. They need to be 
informed by officers who have been informed by the simple strategy of giving 
them a briefing with a model tender wording.  
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23. The CSO submission also mentions discouraging tax avoidance, a difficult 
area because avoidance is not illegal, but limited meaningful strategies are 
possible. Again the lack of implementation detail could prove counter-
productive by encouraging the aim to be dismissed without consultation. It is 
certainly legal to include a statement asking for voluntary examples of good 
practice to publicise or reward in some way - to send a signal. Even 
publishing a lack of responses would raise public awareness. Ethical 
Consumer suggestions may go further.  
 
24. University of  Edinburgh 
‘4. We welcome the Sustainability and Social Responsibility opportunities in 
the Bill, but suggest there needs to be scrutiny to avoid conflict with (current) 
EU Directives and the Treaty Obligations on contract materiality and on non-
discrimination; to avoid this the Bill could link the new s9 and s19 duty to an 
authority’s purpose and strategic objectives.’ 
 
25. ICLEI can provide numerous examples of legally proven strategies. 
Ethical contract performance conditions have never been a legal problem, 
provided that they are well informed. A key point to note is that the revised EU 
Procurement Directive - now due to be formally adopted in a final form in Jan 
2014 - seems likely to make limited ethical award criteria legally possible for 
the first time – a very significant development. Public authorities should take 
legal and NGO advice about formulating sound criteria as a priority next step.  
 
26. University of  Edinburgh continued 
‘6. Missed opportunities, as noted in our Consultation Response, the Bill could 
embed key reforms in procurement best practice in Scotland, for example, it 
could: 
(vi) clarify reforms to benefit Scotland as a Fair Trade Nation; require as 
minimum International Labour Organisation standards, reducing modern day 
slavery, worker exploitation and child labour, locally and globally; with 
implementing guidance, training and supplier awareness, for example on s25 
technical specification to ‘define ..characteristics … relating to any 
process….stage in..life cycle’. 
 
27. ILO core conventions are meaningful and internationally recognised as 
human rights, including by EU procurement directives. They are also key 
parts of the ETI Base code, which adds ‘living wages’ as a key extra criteria. 
‘Implementing guidance, training and supplier awareness’ is essential, but 
ethical ‘technical specifications’ are more legally difficult than contract 
performance conditions. Again ICLEI’s reports cover all these issues.  
 
28. I wrote this submission because no other organisation covered essential 
points. Scotland could feasibly achieve best practice in Europe in 2014, which 
could then encourage the rest of the UK to follow. But this will only happen if a 
politician takes responsibility for developing, monitoring, and implementing 
best practice policies. So far, amazingly, this has not happened anywhere in 
the UK, locally or nationally - even since Bangladesh’s Rana Plaza tragedy 
made everyone aware of how bad and illegal working conditions can get. 
Even rare examples of the best ‘Fairtrade’ towns in terms of procurement, 
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(Bristol, Cardiff, Camden, and Islington), have only covered catering 
thoroughly, not rights and legal working conditions in manufactured product 
categories.  
 
29. As mentioned, it is unreasonable to expect busy officers to implement 
model strategies unless informed politicians formally ask them to, backed up 
with some limited funding, at least short term.  
 
30. It is not an exaggeration to say that one committed Scottish politician 
could transform the whole of the UK’s public sector’s commitment to fair trade 
and human rights in developing countries, just by devoting a little time to 
make things happen, rather than ‘devolve’ responsibility to over stretched 
officers who do not have an overview of available strategies or all relevant 
product categories.  
 
31. ‘Ethical’ procurement is not just about buying a few more cups of Fairtrade 
coffee. Scotland’s public sector spends £millions on clothing every year, and 
tens of £millions on IT equipment. At the moment that huge consumer power 
is not being used to anything like the extent that it could be to achieve 
Millennium Development Goals.  
 
32. The best example to follow is Sweden, and the best organisations to 
consult have been listed above, starting with ICLEI, while they are still able to 
discuss their reports and offer free advice. Officers do not need to work alone 
or create resources from scratch. CSOs would gladly submit well researched 
proposals. Legal opinion can be obtained from Client Earth or other legal 
organisations with experience of evaluating sustainability elements of EU and 
UK procurement legislation; current and proposed.  
 
33. Further information 
After researching best practice in ethical procurement for over two years, both 
in the UK and around the EU, I have written draft proposals for 
comprehensive, effective ethical procurement strategies for Scotland and 
Wales: naming relevant contracts and detailing current strategies with better 
alternatives – because in both devolved nations officers have made real 
efforts, despite the lack of detailed instructions from politicians.  
 
I have also written a policy guide with draft tender wordings for all relevant 
contract types – to save officers time. If anyone would like copies or further 
information they are welcome to contact me: 020 7515 7835.  
 
Glenn Power 
26 November 2013 
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PROFESSIONAL PUBLISHERS ASSOCIATION SCOTLAND 
 

WRITTEN SUBMISSION 
 
The Professional Publishers Association (PPA) Scotland is the industry body 
representing magazine publishers. Our comments below mainly relate to our Scotland-
based members involved with contract publishing (increasingly known as content 
marketing) i.e. the publication of magazines on behalf of a Government organisation. 
 
While we welcome the facilitation of involvement of SMEs noted in Section 9 
Sustainable Procurement Duty, the scope of what is classed as an SME fails to enable 
this facilitation. An organisation with 250 employees will have boundless resources that 
an organisation with 10-40 employees could not possibly hope for. This statement 
therefore only pays lip-service to what the majority consider as an SME and could be 
construed as anti-competitive. 
 
The Joint Strategies mentioned in Section 12 do not encourage the involvement of 
SMEs, nor does the use of a framework of suppliers. Many small businesses are 
precluded from frameworks meaning larger companies continue to prosper while small 
businesses are unable to gain access to work. A key role of Government is to promote 
enterprise and in many ways frameworks promote the opposite – an imbalance which 
we would like to see addressed. The re-tender of work to a framework also doubles the 
workload of each supplier on the framework, making the contract far less economical 
for both the supplier and buyer. 
 
Magazine, newspaper and newsletter publishing are specific and skilled disciplines, 
which in the past have always fallen under the CGCoPE’s Marketing Services 
framework. This not only encourages much larger companies to tender that are able to 
fulfil all aspects, including Advertising, PR and Marketing, but also dismisses the skills 
and capability of a dedicated content marketing agency or contract publisher who 
create targeted and effective content. Buyers need to be able to procure from 
companies that have proven skills in specific areas of content generation. This 
framework therefore needs to be rethought to prevent suppliers with specialist skills 
being effectively excluded from tendering by a brief that is excessively wide.  
 
We welcome the promotion of innovation. However, this does not aid the buyer or 
supplier when creating or completing a tender. Magazine publishing, as a creative 
industry, is already extremely subjective and we would ask that the requirement for 
‘innovation’ be described in full. 
 
We welcome the Guidance offered to procurement departments by the Scottish 
Ministers, Section 16. However we believe it is also essential that the buyer consults 
with the appropriate industry body when creating a PQQ or ITT document. Procurement 
departments are not skilled or knowledgeable in every area in which they are procuring 
and should accept that there will be aspects that they may not have considered, or 
specifics to the documents which are not relevant to the goods or services they are 
buying. This applies to all sectors and would simplify the process.  
 
We welcome the use of a standardised PQQ across all tenders, but would ask again 
that the buyers discuss the level of information required at both PQQ and ITT stage 
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with the appropriate industry body. Countless hours are wasted both at the buyer and 
supplier stage completing, for example, complex health and safety documents for office 
work environments. While in theory the opt-in option for different levels of questions, 
together with weighted questions, should work well, in practice this can be 
misunderstood by the buyer and an ‘include everything just in case’ strategy is often 
taken. 
 
We ask that, where it exists, buyers include information on what goods and services 
have existed before, together with an idea of how the goods or services would like to be 
supplied or developed in future. This gives a supplier a clearer idea of how to approach 
the tender to give best value and quality. 
 
We ask that Service Level Agreements are not asked for at the PQQ or ITT stage, but 
in consultation with the buyer before awarding the contract. We ask that a full spec is 
given of the goods or services before asking for specific subcontractor information.  
 
In summary, we encourage the collaboration of procurement departments with industry 
bodies; would like to see a more structured approach to the facilitation of SME 
involvement; and ask for higher diligence from procurement departments when 
completing tender documents. 
 
 
PPA Scotland  
29 November 2013 

 

417



1 
 

PUBLISHING SCOTLAND 

WRITTEN SUBMISSION  

Established in 1974 as the Scottish Publishers Association and restructured in 2007 to 
form Publishing Scotland, the organisation is the network, trade and development body 
for the book publishing sector in Scotland, with over 100 members, comprising 
publishers and bodies representing booksellers, authors, agents, printers, libraries, 
cultural organisations, and the publishing arms of national institutions such as the 
National Galleries of Scotland, the National Museum of Scotland, SNH, RCAHMS, and 
the Forestry Commission. 80% of the publishing members publish digital titles as well 
as printed material. Publishing is an integral part of the creative industries, highlighted 
as a key sector by the Scottish government.  

The organisation works to promote the publishing industry and cultural and educational 
aims, both at home and overseas. As a body, we have been actively engaged with 
procurement issues on behalf of our members and have raised issues directly with 
Scotland Excel, elected representatives, and with officials in the Scottish government.  
The tenders we have been involved with are the school textbook and library book 
provision tenders. The value of the current contract (awarded 13 Nov 2013) has been 
estimated, based upon figures from Scotland Excel, at £13 million per annum for the 
next 2/4 years depending on the extension of the contracts beyond the initial two-year 
period. 

The profile of the book publishing industry (and that of the creative industries in general 
in Scotland) is overwhelmingly made up of SMEs and micro-businesses. (As a side 
note: the definition in the Bill of an SME as a business with no more than 250 
employees would cover about 99% of the publishers in Scotland. 75+ employees would 
constitute a large company in Scottish creative industries terms.) This sector has found 
it difficult in the past to compete for public sector contracts and the measures required 
to address this should ideally be sensitive to the nature of both the companies and their 
products. By their very nature, creative companies produce unique content that cannot 
be replicated by other companies – in the case of publishing, where they are protected 
by copyright laws – and this makes the provision of cultural and creative content more 
subjective and less easily fitted in to notions of ‘best value’.  

We have seen some progress in the past few years where contracts have been more 
finely-tuned to suit the circumstances and have generally found Scotland Excel to be 
willing to listen to our concerns, but there is still some way to go and therefore we 
welcome the overall stated six themes behind the Scottish Government Procurement 
Reform Bill Consultation, Section 9 of the bill outlining the duty for sustainable 
procurement, and Sections 19, 20 and 21 on Community Benefit Requirements, 
provided that the conditions do not implicitly exclude SMEs due to their size. The 
explicit aims of lessening the administrative burden on this category of businesses and 
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reducing the complexity of the processes ought to result in better and more direct 
access to procurement by SMEs.  

It will be instructive to see how the detail and the practice of the social, economic and 
environmental benefits will be applied to the procurement processes in the future but 
we believe that procurement can be a powerful strategic lever if it focuses on cultural, 
creative, social and other aspects of local economies, and, if used correctly, could have 
the potential to stimulate the creative industries, without prejudicing the free movement 
of goods. 

If there is indeed a responsibility under the Social Value Act 2013 to consider the 
social, environmental and economic benefits of contracts at the pre-procurement stage, 
then we would suggest that contracting authorities work with trade bodies and others 
working in specific sectors before the tenders are drawn up 

Our specific issues are:  

In common with other sectors, our smaller companies have found it difficult to compete 
with bigger UK ‘national’ companies as the lots (or aggregation of lots) to be bid for are 
often too large. While we recognise that some need to be large in order for efficiencies 
to be made and in some sectors such as construction and utilities they are necessarily 
structured that way, the creative industries work to much smaller scales. 

We have seen some progress in this area where bidders can bid for supplying one local 
authority or many, and would not be disadvantaged in the scoring system by only 
having bid for one. The number of lots has, in the most recent tender, been increased, 
allowing smaller companies to bid for smaller, more local provision. This is very 
welcome and should be encouraged. 

The bureaucracy surrounding the application process is too onerous and time-
consuming, although there has been progress in the SPQQ to allow the same 
information to be entered once only, for example. The further use of a standard, 
simplified process and sensitivity to smaller companies in terms of qualifying 
requirements/insurance etc would be welcomed. 

Schools have largely lost the ability to buy direct from publishers or smaller booksellers 
meaning that the discounts are less advantageous to the schools. The unique, specific 
nature of books and other content, particularly educational and creative content, is such 
that the material is not readily available elsewhere from other providers and other 
countries. The discounts given by wholesalers and school suppliers are no better than 
those given in the past to schools ordering direct and in some cases are not more 
advantageous. This does not seem to us to represent value to the taxpayer and has 
simply added another layer to what was a fairly straightforward process. We fully 
understand the need to make life simpler and more cost-effective for schools but on the 
ground, this is not always the consequence. 
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For publishers, taking away the direct contact with schools makes it difficult to know 
who is ordering what, who is supporting which title or textbook series, who is reordering 
etc: there is therefore less market intelligence. In order for publishers to develop the 
best resources for students and teachers, it helps to get as much feedback as possible, 
and speaking to schools when they are ordering, and following up on these orders was 
one of the most valuable ways of doing this.   

In the case of the library book supply, our members had concerns about whether 
Scottish material was being adequately represented in the system, given the dearth of 
Scottish-based library suppliers, and therefore we had suggested having a percentage 
of spend set aside from the main framework for Scottish cultural material but we’re not 

convinced this is being communicated to libraries effectively and/or local authorities or if 
it is being monitored. (There are provisions for categories of ‘specialist’ material to be 
sourced ‘off-contract’ at present but it is a grey area as there is no clear definition of 
what constitutes specialist material.) Better communications with the existing library 
suppliers has helped to facilitate better representation. 

If the economic, social and environmental benefits tests are applied to the library supply 
process, it may be that a determinedly strategic mix of sourcing direct from the 
producers and smaller bookselling businesses as well as wholesalers will result in a 
more sustainable outcome for all parties – libraries, readers, publishers, local 
bookshops, and the taxpayer. 

There is an argument that is possibly outside the scope of this present Bill with regard 
to the provision of cultural goods but it is worth mentioning here. As far as we can 
ascertain, there is a cultural derogation to state aid prohibition embodied in the Treaty 
of Maastricht, {Article 87(3)(d)EC} looking at support measures targeting the cultural 
sector and stating that the EU has a duty to take cultural matters into account in its 
actions: in ‘aid to promote culture and heritage conservation where such aid does not 

affect trading conditions and competition in the Community to an extent that it is 
contrary to the common interest’. This does raise more questions perhaps than it 

answers but we respectfully submit the suggestion to the committee. 

In summary, we realise there is a balance to be struck between obtaining best value for 
the public purse and efficiency in the supply chain on the one hand, and the need to 
support indigenous businesses, and support other policy objectives on the other, but 
we believe that that balance has not been struck, as small and local businesses, in 
rural areas particularly, have lost out to larger companies who have little or no stake in 
local communities and who, after the period of the tender has elapsed, can exit, leaving 
behind a dearth of provision. In our view, mixed provision – larger companies and 
SMEs - can enhance sustainability and efficiency across the sector. 

PUBLISHING SCOTLAND 
27 November 2013 
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RENFREWSHIRE COUNCIL

WRITTEN SUBMISSION 

Introduction
Renfrewshire Council is highly supportive of the Procurement Reform Programme and 
broadly welcomes the introduction of the Bill. 

The Council is grateful for the opportunity to express its views on the general principles 
of the Bill and to raise specific queries on some of its provisions.

Comments on the General Principles of the Bill
The Council is supportive of regulations being made under Section 23 of the Bill 
regarding the selection of tenderers.  In particular, these regulations should provide a 

Council to exclude tenderers who have engaged in blacklisting of workers, unless they 
have taken suitable and proportionate remedial action. 

It is disappointing that, despite the consultation that preceded the publication of the Bill 
seeking views on how the Living Wage could be promoted through procurement, no 
specific provisions relating to the Living Wage are included in the Bill.  It is noted that 
the Scottish Ministers may issue guidance under section 24 on matters relating to 
recruitment and terms of engagement of staff that are to be taken into account in 
assessing the suitability of an economic operator.  The Council calls for such guidance 
to be issued and for this to include provisions relating to payment of the Living Wage.  
Additional measures to support and extend the Living Wage should also be 
investigated.

The use of zero hours contracts must also be addressed in guidance issued under 
section 24.

In principle, the Council supports the community benefit requirements contained in the 
Bill but the £4,000,000 threshold that applies to these is too high and should be 
reduced. 

The Bill deals with general principles with much of the substantive detail to be contained
in Regulations and Guidance.  Proposals for the Regulations and Guidance need to be 
clarified and consulted upon as soon as possible as the full impact of the Bill cannot 
properly be assessed until there is more certainty on what these will contain.

Many of the provisions included in the Bill, such as the general duties to treat bidders 
equally and without discrimination and to act in a transparent and proportionate manner, 

welcomed.
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Nonetheless, some of the additional duties imposed by the Bill, including the duties to 
prepare a Procurement Strategy and an Annual Report could be quite onerous.   
Although it is broadly in agreement with the general principles of these duties, the 
Council disagrees strongly with the statement in the financial memorandum that there 
will hese duties, coupled with the 
increased scope for challenges under the Bill, are likely to have considerable resource 
implications and the Council calls for this statement in the financial memorandum to be 
revisited.

If compliance with the Bill creates a significant additional burden for contracting 
authorities, there is a concern that this could result in higher value (above EU threshold) 
contracts being tendered to avoid the provisions of the Bill.  This could have an adverse 
effect on SMEs.  

Unlike the forthcoming EU Procurement Directive, the Bill makes no special provisions 
for Social Care contracts. This needs to be addressed (either in the Bill or in 
Regulations made under the Bill) as, in some circumstances, it will not be practicable to 
comply with the Bill.  For example, there will be instances where negotiation is required 
to ensure continuity of service or to procure specific services tailored to the individual 
needs of service users.

In addition to Social Care contracts, exclusions and special provisions need to be 
considered more widely for certain types of contract such as:-

emergency works, supplies or services required to prevent danger to life, serious 
risk to health or damage to property; 
the appointment of junior or senior Counsel;
the commissioning of theatrical, musical, dramatic or artistic supplies or services
in exceptional circumstances where the subject matter of the contract is unique 
or there is only one suitable source of supply or services; 
where for reasons of technical complexity or compatibility or for reasons 
connected to the protection of exclusive rights goods, services or works require 
to be obtained from a particular supplier;
where goods, services or works become available for a very short period of time 
at prices considerably lower than those on the normal market;
where a short term contract or extension to an existing contract is required as an 
interim measure pending the letting of a main contract.

Specific Queries on the Bill
Section 6 (1) (b) makes no distinction between a straightforward call-off from a 
framework agreement and the award of a contract following a mini competition.
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Consequently, Sections 27 (4) (requirement to notify unsuccessful tenderers) and 27 (5) 
(information to be included in the notice) would apply when a straightforward call-off 
contract is awarded under a framework.  This needs to be addressed in the list in 
Section 6 (2) (b) of provisions that do not apply to call-off contracts under framework 
agreements.  

In sections 11 and 12, clarification is needed on whether a contracting authority can 
have more than one procurement strategy e.g. a joint strategy for collaborative 
procurement through Scotland Excel and an individual strategy for the rest of the 

e is a joint strategy, can authorities 
allocate responsibilities for compliance amongst themselves?

-
given the reference to regulation 5 (1) of the Public Contracts (Scotland) Regulations 
and the fact that the distinction between Part A and Part B services is about to be 
abolished.

Renfrewshire Council
27 November 2013
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ROYAL SOCIETY FOR PROTECTION OF BIRDS (RSPB) 
 

WRITTEN SUBMISSION 
 
RSPB Scotland welcomes the introduction of a sustainable procurement duty 
for contracting authorities into the Bill, and that it requires consideration of 
social and environmental well-being in the procurement process. However, we 
are concerned that the Bill has focused on business contract access and 
processes, rather than delivery of long-term sustainable procurement. 
Sustainable procurement has the potential to create long-term positive 
environmental, social and economic cycles within Scotland, if government can 
lead the way in implementing a strong sustainable Procurement Reform Bill. 
Utilising the Scottish Government’s influential £9 billion spend a year to 

positively influence markets, supply chains and decision-making in wider 
society, can instigate far-reaching positive effects on land use, wildlife habitats, 
biodiversity, energy and food security, health and wellbeing.  
 
RSPB recommends that the Bill be improved by: 

 Providing clarity on the overall aim of the Bill, in reference to social, 
environmental and economic outcomes. 

 Defining ‘sustainable procurement’ of products and services by the 

Scottish Government, public bodies and local authorities. 
 Placing a duty on the Scottish Government, all public bodies and local 

authorities to carry out their specification and procurement of material, 
products and services in a sustainable manner. 

 Providing guidance on how and to what standards to assess the 
relative economic, social and environmental ‘wellbeing’ aspects of 

procurement options, whilst ensuring appropriate weighting is given to 
each in order to achieve sustainable outcomes. 

 Ensuring reportable sustainable procurement of energy, food, wood 
and timber products, and growing media is included in the Sustainable 
Procurement Strategy, both internally and beyond Scottish borders. 

 Ensuring a framework for auditing and reporting on each procurement 
area is established, setting standards to achieve with continuous 
improvement targets. 

 Ensuring procurement decisions are compatible with Public Bodies 
duties under the Climate Change (Scotland) Act 2009, Nature 
Conservation (Scotland) Act 2004 and Marine (Scotland) Act 2010, 
whilst providing specific guidance to ensure adaptation and mitigation 
objectives are embodied through the procurement process. 
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Introduction  
RSPB Scotland is part of the RSPB, which speaks out for birds and wildlife, 
tackles the problems that threaten our environment and promotes the 
conservation of wild birds and their habitats. We are supported by nearly 
90,000 members in Scotland, with a strong membership base in rural areas as 
well as in towns and cities. We have practical experience of managing 
terrestrial, aquatic and coastal habitats for conservation, farming, forestry and 
other enterprises, and of providing advice to land managers. RSPB Scotland 
manages more than 68,000 hectares of land, much in management 
agreements with local farmers, crofters and graziers. Our land management 
interests cover a wide range of habitats and geographic areas within Scotland. 
We undertake biological and economic research to underpin our policy 
analysis and advocacy. We also have experience of environmental education 
and training for all ages. The RSPB is the BirdLife International partner in the 
UK. 
 
General points 
RSPB Scotland welcomes the opportunity to submit views to the Infrastructure 
and Capital Investment Committee on the Procurement Reform (Scotland) 
Bill. We are a member of Stop Climate Chaos Scotland and welcome the 
efforts of SCCS and partners to develop and advocate the ’10 Procurement 

Priorities1’. We also support the evidence submitted by Nourish Scotland2, 
particularly in reference to the importance of sustainable food procurement. 
 
We urge the Committee to recommend:  

 The Bill defines ‘sustainable procurement’ of products and services by 

the Scottish Government, public bodies and local authorities. This 
definition must ensure biodiversity is protected, related to the 
sustainability of the source material and goods and their production and 
distribution, as well as the environmental impacts of services procured; 

 Setting up a Sustainable Procurement Steering Group to advise 
government on sector-specific procurement standards and targets; 

 Inclusion of a duty to audit and report against annual sustainable 
procurement standards and targets. 

 
We ask the Committee to seek more information on:  

 The timescales and opportunity for public consultation on the 
development of guidance;  

 The opportunity for public consultation in developing the ‘model 

procurement strategy’ and ‘model annual report’; 

                                                 
1 SCCS Civil Society Priorities for Procurement Reform 
http://www.stopclimatechaos.org/sites/default/files/Procurement-10asks-final.pdf  
2 Nourish Scotland combined submission 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/69277.aspx  
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 What standards, certifications and targets will be set for procurement 
and how these will be audited and reported; 

 What steps will be taken if local authorities do not meet the duties;   
 How the General Duties will ensure compatibility with existing public 

body duties under the Climate Change (Scotland) Act 2009, Nature 
Conservation (Scotland) Act 2004 and Marine (Scotland) Act 2010. 

 
RSPB Scotland comments on the Procurement Reform Bill  
Focus of the Bill 

1. RSPB Scotland is disappointed that the Scottish Government has 
moved the focus of the Bill from a ‘Sustainable Procurement Bill’ as 
promised in the SNP Manifesto3 to simply reforming procurement, with 
the focus moving to economic stimulus. The Bill is characterized by a 
severe deficiency of detail regarding the sustainability of procurement 
decisions. To provide clarity and focus for use of the term 'sustainable 
procurement', the Bill must include reference to the established 
definition of sustainable development. The five guiding principles of 
sustainable development are already agreed by the Scottish 
Government as: living within environmental limits; ensuring a strong, 
healthy and just society; achieving a sustainable economy; promoting 
good governance; and using sound science responsibly.  

2. The Policy Memorandum4 states that the Bill will maximize ‘public 
procurement‘s contributions to wider socio-economic and environmental 
policy objectives’, however we believe that this is not adequately 
reflected within the Bill. In its present form, the inadequate ‘Sustainable 

Procurement Duty’ cannot achieve its ‘sustainable’ objective. 
 
Long-term aims and effects 

3. The Bill contains no allowance for long-term rather than short-term 
economic goals and no detail on how environmental, social or economic 
effects must be considered by contracting bodies in both the short and 
long term. Clarification of the term ‘sustainable’ and how this relates to 

such goals and effects is essential to ensure short-term economic 
decisions are not automatically taken, especially in the current economic 
climate. The requirement for contracting authorities to undertake life-
cycle analysis of goods and services is essential to achieve the long-
term aims of sustainable development and enhancement of social, 
economic and environmental wellbeing. Indeed, the reformed EU 
Procurement Directives5 state that full life-cycle of costs, which may 
appear higher initially but prove lower in the long-term, can be taken into 

                                                 
3 Scottish National Party Manifesto 2011, page 26, http://votesnp.com/campaigns/SNP_Manifesto_2011_lowRes.pdf  
4 Procurement Reform (Scotland) Bill Policy Memorandum, paragraph 3, 
http://www.scottish.parliament.uk/S4_Bills/Procurement%20Reform/b38s4-introd-pm.pdf  
5 EU Procurement Directives Reform http://ec.europa.eu/internal_market/publicprocurement/index_en.htm  

[Link no longer operates]
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account thereby encouraging more sustainable procurement. 
Procurement decisions for food and wood/paper products can directly 
impact land use, which in turn positively or negatively impacts wildlife 
habitats and biodiversity, depending on the sustainability of those 
procurement decisions. Sustainable public procurement has the 
potential to create long-term positive environmental, social and 
economic cycles within Scotland.  

 
Resource efficiency 

4. The Bill contains no requirement for public bodies to ensure resource 
efficiency as a priority for procurement decisions, only ‘value for money’. 

RSPB Scotland recommends that the Bill includes measures on 
resource efficiency, encouraging a reduction in the need for 
procurement through demand reduction, energy efficiency and reduction 
of waste. We welcome the addition of section 82A to the Climate 
Change Act, regarding the procurement of recycled or recyclable 
products by contracting authorities. However the Bill must ensure further 
requirements are made to significantly increase resource efficiency and 
that this requirement increases over time. The Bill should also include 
targets for the procurement of low carbon, sustainable energy. 
 

Standards and Assessments 
5. RSPB Scotland is concerned that the Bill contains no Duty setting 

objective standards to be achieved through the procurement process, 
with no audit, assessment or reporting of products and services against 
these standards. Standards should be included within the guidance 
notes and technical specifications stating required characteristics and 
targets to be achieved for products and services. These should include 
standards and assessments for procurement of energy, electrical 
products, food, wood and timber products, and peat-free growing 
media. National and local government must set an example to the 
public by sourcing increasing amounts of its products and services in a 
sustainable way. More details can be found in our consultation 
response6. 
A Steering Group could be assembled to advise government on: 
acceptable standards and targets for each procurement area; how 
these can increase over time; effective systems of auditing and 
reporting. Clarity and guidance in this area would encourage increased 
adoption by businesses and wider society, further enhancing positive 
cycles. 

                                                 
6 RSPB Scotland consultation response 
http://www.rspb.org.uk/Images/RSPB_response_procurement_reform_bill_tcm9-330048.pdf  
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Enforcement 
6. RSPB Scotland is concerned about how government will ensure 

sustainable procurement given the duty is only to ‘consider’ how a 
procurement process can improve environmental wellbeing and only 
‘consider’ the ‘extent to which it is proportionate’ when taking 
environmental issues into account. Sustainable Procurement is defined 
as: “A process whereby organisations meet their needs for goods, 

services, works and utilities in a way that achieves value for money on a 
whole life basis and generates benefits not only to the organisation, but 
also to society, the economy and the environment” (Scottish Sustainable 
Procurement Action Plan, 20097). Enforcement of the Bill is therefore 
only in terms of whether consideration has been given to such 
wellbeing, thereby contravening Section 44 of the Climate Change Act.  
Environmentally sustainable procurement must therefore be measurable 
via inclusion of detailed Duty requirements, objective standards and 
targets for each procurement area, including life-cycle analysis and 
evidence of environmental impacts or benefits. The implications of 
failure to achieve their Duties can therefore be legitimately detailed and 
progress towards higher standards reported. 

Climate Change (Scotland) Act 
7. The lack of compatibility with public duties under the Climate Change 

Act is of serious concern to RSPB Scotland, given the vital role public 
bodies must play in achieving emissions reductions targets and 
delivering sustainable adaptation to climate change. The Public Bodies 
Climate Change Duty within the Climate Change (Scotland) Act 2009 
already sets the overall goals for public bodies to reduce GHG 
emissions and to adapt to a changing climate. Section 44 requires that 
a public body must, in exercising its functions, act: 

o in the way best calculated to contribute to delivery of the Act's 
emissions reduction targets 

o in the way best calculated to deliver any statutory adaptation 
programme 

o in a way that it considers most sustainable 

The Procurement Reform Bill must set duties, goals and objectives 
which fit within and enhance the delivery of the Public Bodies Climate 
Change Duty, whilst reducing Scotland’s overall environmental 

footprint. 

 
 

                                                 
7 Scottish Sustainable Procurement Action Plan, 2009 http://www.scotland.gov.uk/Publications/2009/10/sspap  
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Nature Conservation (Scotland) Act 
8. In addition, ‘it is the duty of every public body and office-holder, in 

exercising any functions, to further the conservation of biodiversity so 
far as is consistent with the proper exercise of those functions’, under 
the Nature Conservation (Scotland) Act 20048. By ensuring 
environmentally sustainable procurement processes are adopted under 
this Bill, Scottish Government will be supporting public bodies in 
meeting this Duty.  

Scottish Climate Change Adaptation Programme 
9. The draft Scottish Adaptation Programme9 highlights how ensuring 

resilient social, environmental and economic systems is vital to adapt 
to climate change: ‘the health and productivity of ecosystems 
underpins agriculture which is essential for livelihood and food security. 
Reducing vulnerability and building resilience in the natural 
environment will therefore help to reduce vulnerability and build 
resilience for society’. Truly sustainable procurement can create 
stronger, more resilient local product markets and jobs, with less 
reliance on unpredictable imports, thereby increasing food and energy 
security. It also has the potential to indirectly enhance the vital 
ecosystem services which underpin a prosperous Scottish society. 

Supply chain issues 
10. RSPB Scotland is concerned that there is no provision to measure or 

consider environmental sustainability of goods and services sourced 
outside Scotland. Indirect greenhouse gas emissions, social and 
environmental issues related to such products must be considered and 
evaluated for global supply chains, especially given Scotland’s climate 

change obligations and status as a Fair Trade Nation. The Climate 
Change Act guidelines advise public bodies to approach the duties 
broadly and include direct and indirect emissions. 

Guidance 
11. As well as addressing some of the issues outlined above, the following 

is a list of key issues that RSPB Scotland believes should be set out in 
the guidance, alongside standards and continuous improvement 
targets to attain and report against: 
o Energy – procuring energy from sustainable and low-carbon 

sources; 

o Energy efficiency – including procurement of electrical appliances; 

                                                 
8  Nature Conservation (Scotland) Act 2004 http://www.legislation.gov.uk/asp/2004/6/part/1  
9 Scottish Climate Change Adaptation Programme http://www.scotland.gov.uk/Publications/2013/06/2469  
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o Food – procurement of sustainable, seasonal, local (unless 
negative environmental impacts exist), organic certified food and 
catering services, produced through HNV, wildlife-friendly farming 
practices; 

o Fish – for example, procurement of sustainable MSC assured fish; 

o Timber, wood and paper products – procurement from sustainable 
sources and traceability; 

o Growing media and Gardening Services – procuring alternatives to 
peat based media; 

o Reducing GHG emissions – aiming to achieve GHG reduction 
targets through procurement; 

o Reducing environmental footprint – aiming for environmentally 
friendly procurement; 

o Contributing to adaptation objectives – procuring goods and 
services which aim to prepare Scotland for the impacts of a future 
climate. 

 
RSPB 
26 November 2013 
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SCOTTISH AMBULANCE SERVICE 

WRITTEN SUBMISSION 

Part 1 does not clearly define what a ‘regulated procurement’ actually is. Paragraph 

2 states it is a public contract above £50k or a works contract above £2m. It does not 
specify whether the Bill applies only to contracts above the ‘contract threshold’ but 
below the OJEU thresholds (i.e. £50k to £113k or £2m to £4.3m). This is set out in 
the Explanatory Notes, but as these do not form part of the Bill, this is possibly 
inadequate. In addition, the Explanatory Notes say that although the Bill is broadly 
about contracts within these financial limits, there are provisions about a wider range 
of procurements as well. This has the potential to be confusing for contracting 
authorities and suppliers. For example, in Part 2 General Duties paragraph 1 states 
that a contracting authority must ‘…treat relevant economic operators equally and 

without discrimination’ and ‘act in a transparent and proportionate manner’ although 

this does not apply to an EU-regulated procurement. This could be confusing as 
these words are very close to the treaty principles that underpin EU Directives on 
public procurement, so to say it does not apply is potentially misleading.  

In our view, it would be simpler to use this Bill to address the requirements for sub-
OJEU contracts only, and then use the next iteration of the Public Contracts 
(Scotland) Regulations to address the additional requirements for OJEU level 
procurements. Given that the amended EU Directives on public procurement are due 
to be approved by the EU in January 2014, and will then need to be transposed into 
Scottish Regulations, presumably the timeframes for these two exercises will not be 
too far apart. This would provide a clearer legislative framework for Scotland, and 
would ensure that there is not potential for conflict between this Bill and the public 
procurement regulations. 

The planned timescale for this Bill coming into law is not evident within the draft 
documentation however, given the Scottish Government’s costings included in the 

Explanatory Notes show figures for 2014/15 onwards, presumably implementation 
during that year is the intention. As previously mentioned, the EU Directives are also 
being amended, to a significant extent, within this timeframe. Although member 
States are generally allowed 2 years to implement these, which might make it 
2015/16, it is our understanding that the Cabinet Office intends to have these 
implemented in 7 months according to information provided at the Public 
Procurement Conference on 22nd October 2013; the Scottish Government did not 
comment on their implementation plans. 

This level of change for the Scottish public sector at one time is possibly unfortunate 
and will be challenging, however, if there is the means to harmonise the 
implementation of these two pieces of legislation and combine the training into one 
coherent programme this would support consistent and timely implementation. 
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Even if the Procurement Journey methodology and templates are amended to 
facilitate compliance, there is no doubt that the timescales for undertaking the 
procurement process for contracts of a comparatively modest value will be extended 
due to the additional requirements of this legislation. It is unlikely that the 
expectations set out will all readily encompass exiting good practice and we would 
anticipate an additional burden being placed upon procurement specialists and 
teams within the public sector and an extension of the timescales involved in the 
procurement process as a consequence of the proposals set out in this legislation.  

Scottish Ambulance Service 
27 November 2013 
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SAMH 

WRITTEN SUBMISSION 

 

General Points on the Procurement Reform Bill 

Key Priorities 
SAMH welcomes the opportunity to comment on the Procurement Reform Bill. We are 
concerned that of the 4 key priorities within the Bill, the first two lead with an emphasis 
on saving money and making efficiencies. We believe that the aims of the Bill should 
prioritise the sustainable delivery of better outcomes for local communities through an 
improved procurement process, which in turn will lead to better use of public money.  

SAMH would like to see human rights principles embedded within the legislation. The 
UN Convention on Social, Economic and Cultural Rights entitles everyone to the 
highest attainable standards of physical and mental health, and this should be a guiding 
principle for the procurement of social care services in Scotland.  

It is unfortunate that the Procurement Bill is likely to be placed on the statute before the 
Community Empowerment and Regeneration Bill reaches the Scottish Parliament. 
SAMH feels that legislating to empower and regenerate our communities in advance of 
this Bill would lead to better procurement legislation, ensuring an assets-based 
approach and genuinely allowing for co-production and participation in the public 
procurement and delivery of services. Public money should be spent to the greatest 
social benefit of the local communities served. As such, we are concerned that future 
legislation on community empowerment may be constrained by and seen as 
subordinate to the economic drivers proposed by the Procurement Bill.  
 
As a member of CCPS, SAMH would endorse the proposals given by Annie Gunnar 
Logan, in her evidence to the Local Government and Regeneration Committee on 6 
November, for contracting authorities to consult with communities and service users 
about what is required from a procurement point of view; and for evaluation of the 
services provided to take place, to determine the impact of such services on service 
users, which is currently missing from the Bill.  
 
Pre-qualification Questionnaire 
SAMH welcomes the recognition within the policy memorandum about the overly 
bureaucratic and inconsistent pre-qualification questionnaires, currently in use for 
tenders. As such, we would hope the guidance which the Bill will permit Ministers to 
present to local authorities will include a requirement for the pre-qualification 
questionnaire to be standardised across all contracting bodies; we would actually 
recommend that consideration should be given to bespoke PQQs for social care 
services, as many PQQs ask for policies or evidence in relation to practices that are 
clearly designed for other industries. 
 
This would greatly reduce the administrative burden on all organisations, but 
particularly smaller third sector organisations; it may also reduce administration time 
and costs for contracting bodies. SAMH notes that the current inconsistent approach 
creates problems for individuals being supported (change, lack of continuity), service 
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management (as small contracts are difficult to cover overheads unless already in 
area/adjacent area) and staff in services (concern over jobs, T&Cs etc). Reducing the 
administrative burden will improve the continuity of service as well as permitting 
organisations which would be able to provide this service but are otherwise constrained 
by resources to apply.  
 
There should also be greater emphasis on contracting authorities to be as specific as 
possible when issuing tender documents; the more detail potential bidders have at the 
earliest opportunity the better.  
 
Sustainable Procurement 
SAMH supports the movement towards a more efficient and sustainable procurement 
process but believes that current contracting body practices such as quarterly budget 
claw-backs both contradict and restrict this process. No contractor should find 
themselves financially punished for working efficiently or within the allocated budget.  
 
SAMH also believes that a longer term approach, in line with Christie Commission 
recommendations, is necessary to make procurement more sustainable. Contracts 
should be issued for a minimum of three years (notwithstanding breach of contract or 
poor performance). 
 
Specific Duties – Restricting Bidders 
Whilst SAMH believes that those organisations found to have committed “grave 
professional misconduct” should be excluded from the bidding process, we would like 
to highlight a potential solution to the proposal to excluding organisations who employ 
workers on zero hours contracts. SAMH values its workforce and does not currently 
employ any staff on a zero hours contract, but we are concerned that the way some 
local authorities are drawing up contracts, especially on personalisation, may push 
suppliers of such services into this practice in the future, because of the reduced 
funding and lack of certainty about hours of work to be provided. More secure and long 
term funding, with the inclusion of a living wage for their staff within contracts, is 
necessary to eliminate such practices, and that is within the gift of contracting 
authorities. As many local authorities in Scotland pride themselves on paying the living 
wage as a minimum to their staff, this should be extended as a matter of principle to the 
wages of staff who are contracted on behalf of a local authority to provide their social 
care services. 
 
2010 Social Care Procurement Guidance 
SAMH would also agree with CCPS that a reiteration within the Bill of the need for the 
2010 Social Care Commissioning Guidance to be used by local authorities. To quote 
Annie Gunnar Logan, ‘where a local authority decides to advertise a contract and put it 
out to competition of its own volition—not because someone else is telling it to—it 
should follow the guidance.’ 1 

Access to funding, access to services, better engagement with funding bodies 
SAMH hopes that the Bill may assist community groups to become more engaged with 
the procurement process due to the proposals for greater transparency and scope for 

                                                           
1
 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8609&mode=pdf  
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third sector and community organisations to participate in the bidding process. In 
general we support the reduction of the financial thresholds but only if this happens in 
tandem with the simplification of the process as a whole, as mentioned above in our 
recommendation on the standardisation of the pre-qualification questionnaire. 
 
Community planning partnerships 
If community planning partnerships are intended to be used as a model for increasing 
community engagement we believe that their membership should better reflect the 
communities they represent. At present the third sector has little input to community 
planning partnerships, or the Single Outcome Agreement process; there is little 
evidence to demonstrate how effectively CPPs are reducing inequalities. There is also 
a lack of clarity in relation to potential consequences on CPPs for failing to meet the 
objectives set in the SOAs. Given the current budgets and importance of decisions 
made by CPPs, and the increasing importance they will play with the integration of 
health and social care, SAMH believes it is vital that they are representative of the 
communities they operate within. For example a community experiencing issues with 
alcohol, addiction or mental health issues should have organisations working in the 
communities on these areas represented within the CPP. 
 
Community empowerment 
SAMH believe that the goods and services procured by contracting bodies should 
reflect the needs of the communities they represent. As the Audit Scotland report on 
community planning noted, many of the single outcome agreements tend to be more 
reflective of national priorities than local needs2. Better tools are required to identify 
local needs and reduce inequalities, with more opportunities for local people, especially 
service users, to become involved. Third sector organisations and social enterprises 
are well-recognised means for such participation. A local community will feel 
empowered and engaged if they are experiencing positive and tangible results as a 
result of an effective procurement process. While we should all take as much 
responsibility as we can to be effective participants in our communities, arguably the 
responsibility for increasing engagement should lie with the contracting bodies, as often 
the most vulnerable individuals within communities are unable to engage with their local 
authority without additional support. Contracting bodies can help to facilitate this 
engagement by investing in third sector organisations and enabling co-production to 
take place at a local level. 
 
EU Procurement directives and guidance 
SAMH is concerned about the prospect of the Bill being initially implemented without 
guidance for procurement authorities. Communities and third sector organisations could 
suffer as a result of the Bill being misinterpreted or poorly applied by contracting 
authorities due to the lack of available guidance, with limited recourse to challenging 
these outcomes. We would seek reassurances that this would not be the case. 

 

SAMH 
November 2013 

                                                           
2
 http://www.audit-scotland.gov.uk/docs/central/2013/nr_130320_improving_cpp.pdf  
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SCOTLAND EXCEL 
 

WRITTEN SUBMISSION 
 

Background 
Scotland Excel was established on 1 April 2008 as the Centre of Procurement Expertise for 
the local government sector.  This followed a review of public sector procurement 
undertaken by John F McClelland CBE on behalf of the Scottish Government in 2006, which 
highlighted the role of collaboration as means to leverage savings in public expenditure.  His 
report also recommended improvements in procurement capability to increase efficiency 
and bring wider social and economic benefits to Scotland. 
 
Scotland Excel develops and manages collaborative contracts where a common 
requirement is identified across the local government sector.  It also facilitates a range of 
procurement development initiatives, and takes an active role in ensuring that the needs of 
the local government sector are understood within the wider landscape of procurement 
reform. 

Scotland Excel is governed by a Joint Committee of Elected Members from Scotland's local 
authorities. Each local authority has at least one Elected Member on the Committee, while 
the eight largest have two. The Joint Committee meets twice each year, and is responsible 
for the strategic direction of the organisation and for approving the annual budget and 
business plan.  

With a portfolio of circa 40 collaborative contracts, Scotland Excel is helping its members 
achieve savings of more than £18m each year.  When developing contracts, Scotland Excel 
considers the wider benefits that can be delivered by suppliers including training, 
apprenticeships, community involvement, sustainable products and recycling.  In addition, 
work in the high value areas of social care, construction and waste services is helping to 
shape markets and improve outcomes for service users. 
 
Scotland Excel champions procurement capability with a range of projects and initiatives to 
help members realise the benefits of improved procurement practices within their own 
organisations.  A leading provider of procurement training, Scotland Excel’s “Enhancing 
Procurement Capabilities” learning and development programme has attracted more than 
3,000 delegates from around 100 public sector organisations. 
 
As the Centre of Procurement Expertise for local government, Scotland Excel believes that 
procurement has a strategic role to play at the heart of public service delivery.  Scotland's 
local authorities spend c. £5bn each year on goods and services, and procurement can help 
to maximise the financial, social, economic and environmental value of this investment. 
 
General Comments 
Scotland Excel welcomes the principles of the Bill which will ensure that procurement is 
transparent, consistent, sustainable and business friendly.  
 
As an organisation which handles a relatively small number of high value contracts, the 
provisions contained within the Bill are unlikely to pose any significant challenges to 
Scotland Excel in relation to the collaborative contracts developed on behalf of Member 
Councils.  However, a number of Member Councils dealing with significantly greater 
volumes of lower value transactions have indicated concerns that provisions within the Bill 
may require them to amend their working methods, with a resulting impact on resources.  
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These concerns are not detailed within this response, but will be addressed within 
responses submitted by individual councils and procurement practitioner groups such as the 
Society of Procurement Officers (SOPO) and the Scottish Local Government Procurement 
Forum. 
 
Financial Assumptions 
As a Centre of Expertise working with Council Members, Scotland Excel has some 
concerns about the assumptions included in the financial memorandum around the 
resources required to implement the provisions in the Bill.  Under the Scottish Model of 
Procurement, it is likely that the Centres of Expertise such as Scotland Excel will play a lead 
role in rolling out the new policies, guidance, training, and system changes or indeed 
supporting the monitoring and reporting requirements which the Bill will require. The 
assumption that the proposed measures can be absorbed into existing working practices 
with no overall net impact on costs needs to be explored in more detail.  Delivering positive 
and sustainable changes to working practices will require investment across all 
organisations, and this should be more fully recognised in the financial memorandum 
section of the Bill.  A robust analysis of any increased administrative costs versus the 
anticipated benefits should be carried out for the clauses envisaged by the Bill. 
 
Sustainable Procurement Duty and Community Benefits  
Scotland Excel supports the aim of ensuring that social benefits are achieved through public 
sector contracts. It also recognises the importance of understanding how any changes the 
Bill may bring will impact on the wider supply chain and, in particular, on local suppliers and 
contractors. 
 
Scotland Excel applies the principle of considering sustainability benefits on each contract it 
delivers. The Joint Committee of Scotland Excel recently approved an updated Sustainable 
Procurement Strategy to ensure that, where appropriate and to the extent permitted by law, 
public procurement activities carried out through Scotland Excel should seek to promote 
social aspects including but not limited to: 
 
 the promotion of the living wage 
 the use of community benefit clauses to encourage the creation and retention of 
employment 
 where appropriate, the use of Regulation 23 of the Public Contract (Scotland) 
Regulations 2012 to exclude contractors that are found to have committed an act of grave 
misconduct in the course of their business activities such as tax evasion or the illegal use of 
blacklists, from being selected to tender for Scotland Excel contracts 
 Fairly traded goods 
 Family friendly employment practices  
 
The Joint Committee is keen to ensure that these aspects are also reflected appropriately in 
the Procurement Reform (Scotland) Bill. 
 
Scotland Excel 
2 December 2013 
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SCOTTISH BUILDING FEDERATION 
 

WRITTEN SUBMISSION 
 
About the Scottish Building Federation 
Founded in 1895, SBF is the lead voice of the construction industry in Scotland; an 
industry which contributes around £10 billion annually to Scotland’s GDP and – directly 
and indirectly – provides employment for around 200,000 Scottish workers.  The overall 
aim of the organisation is to ensure that the important contribution of the Scottish 
construction industry to Scotland’s economy and society is recognised and valued, and 
that industry standards are raised. It does this by working with industry, government 
and the media. 
 

Introductory statement 
For a considerable time, SBF has been leading industry calls for the reform of public 
procurement processes in Scotland to be accelerated. 
 
In August 2013, we highlighted research of our own membership which indicated that 
the annual cost to the Scottish construction industry of participating in public 
procurement was approaching £100 million, or 4.4% of the estimated total value of 
construction contracts tendered by public authorities each year. 
 
Addressing this issue effectively will require a broad range of measures. We warmly 
welcome the introduction of this legislation as an important contribution towards the 
objective of reducing the administrative and financial burden on industry of participating 
in public sector procurement – and delivering public procurement outcomes that are 
more sustainable from the perspective of all concerned. 
 
The Scottish Building Federation therefore fully supports the main aim of the 
Procurement Reform (Scotland) Bill as being “to establish a national legislative 

framework for public procurement that supports Scotland’s economic growth by 

delivering social and environmental benefits, supporting innovation and promoting 
public procurement processes and systems which are transparent, streamlined, 
standardised, proportionate, fair and business friendly” (Policy Memorandum). 
 
Main strengths of the legislation 
SBF is particularly supportive of the following aspects of the legislation given the 
positive contribution they will make towards achieving the objectives outlined above: 
 

 Sections 8 and 9: The emphasis placed on the duty of contracting authorities to act in 
a fair, proportionate and transparent manner and to facilitate the involvement of small 
and medium-sized enterprises. While there are excellent examples of best practice in 
this area, there remains significant scope for improvement in the simplification and 
streamlining of procurement processes; 
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 Sections 11-16: The requirement for contracting authorities with significant 
procurement expenditure to produce a procurement strategy and an annual 
procurement report, since this will enable contractors to plan their businesses with 
improved awareness and certainty about forthcoming public sector opportunities and 
the outcome of recent procurement processes. The provisions relating to prompt 
payment of invoices are particularly welcome; 

 Sections 19-21: The requirement for contracting authorities to consider the use of 
community benefit requirements in the procurement of major contracts, since this gives 
recognition within the procurement system to those companies that are investing 
proactively in areas such as training and recruitment; 

 Section 26: The explicit prohibition on contracting authorities charging a fee for 
participation in a regulated procurement, since such practices are no longer justifiable 
in the age of electronic correspondence; 

 Sections 27-29: The requirement for contracting authorities to give reasons to 
unsuccessful participants in a procurement process and to respond to requests for 
further information, since this will help contractors to learn appropriate lessons from 
their participation in a regulated procurement process and to explore any potential 
implications for the future operation of their business; 

 Section 30: The requirement for contracting authorities to keep and maintain a register 
of contracts, since it will help create better visibility and transparency of procurement 
decisions for the benefit of contractors. 
 
Scope to enhance the impact of the Bill 
At the same time, SBF believes there are certain aspects of the draft Bill that could be 
further improved and strengthened with a view to reinforcing the positive impact of the 
legislation overall: 
 

 Section 2: It is unclear whether Hub initiatives initiated by the Scottish Futures Trust 
would be covered by the legislation. We would argue that they should, particularly if this 
will facilitate access to these opportunities for SMEs;  

 Sections 8, 9 and 21: A stronger emphasis on the active exchange of best practice in 
relation to procurement processes and the use of community benefit requirements. 
There are existing examples of best practice within public sector procurement which 
need to be more widely disseminated and actively promoted; 

 Section 9: Even greater consideration being given by contracting authorities to the 
general business impact of procurement processes, particularly as this relates to 
individual and cumulative financial and administrative impacts on contractors. This is an 
important prerequisite for achieving greater efficiency and proportionality in 
procurement processes. As a means of facilitating the involvement of SMEs in public 
procurement, an obligation on contracting authorities to take measures to protect 
subcontractors against unfair or abusive practices by the main contractor and to 
consider subdividing larger contracts to give SMEs more direct access to public 
procurement opportunities, rather than having to rely on subcontracting; 
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 Section 11: Inclusion of a provisional timetable of procurement activities and deadlines 
in the contracting authority’s procurement strategy as well as an outline of planned 

measures to encourage SME participation. This will help contractors to plan their 
business with an improved awareness and understanding of future public procurement 
opportunities as well as helping to deliver the commitment to facilitate SME access to 
public procurement. Consideration should also be given to the utilisation of community 
benefit requirements in contracts valued below the £4 million threshold, where 
appropriate; 

 Sections 11 and 14: Inclusion of an outline of the contracting authority’s approach to 

community benefit requirements in its procurement strategy and annual report and 
information about the percentage of contracts awarded to SMEs. This will give 
contractors a better understanding of what is expected of them to fulfil these 
requirements and will enable better scrutiny of delivery on the commitment to facilitate 
access to procurement for SMEs. Consideration should also be given to the inclusion of 
contractual penalties for contractors that fail to meet their commitments concerning 
stipulated community benefit requirements in addition to considering acknowledgment 
and reward in future procurement processes for those contractors who successfully 
fulfil these commitments. The procurement strategy should also address ways of 
sustaining existing community benefits delivered by a contractor during the course of 
their typical business activity; 

 Section 20: An obligation on contracting authorities to consider pre-consultation on the 
potential inclusion of community benefit requirements and to provide justification for any 
decision not to pre-consult. This will improve transparency and enable a dialogue 
between contracting authorities and contractors about the appropriate use of these 
requirements. Contracting authorities should also be required to be absolutely clear on 
the precise nature and scope of community benefit requirements being sought so that 
all contractors are tendering on the basis of an equal understanding of what is being 
asked of them; 

 Cash retentions: The need for urgent supplementary guidance on the use of cash 
retentions in light of the recommendations of the recently published ‘Review of Public 

Sector Procurement in Construction’. Inappropriate use of cash retentions is having a 

detrimental impact on the construction sector. Whether in conjunction with this 
legislation or separately, the Review highlights the need for improved guidance in this 
area; 

 Section 30: Inclusion of the date of original tender as part of the information to be 
provided in the contracts register. This would enable proper scrutiny of contracting 
authorities’ procurement processes and facilitate ongoing work to streamline these 
where necessary. 
 
Detailed comments 
 
Regulated procurements 

As currently drafted, it remains unclear whether regional Hub initiatives managed by the 
Scottish Futures Trusts would be included within the scope of the Bill. SBF would 
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advocate including this category of procurement within the scope of the legislation, 
particularly if it can be demonstrated that this will facilitate access to these opportunities 
for SMEs. 
 

General duties 

SBF fully endorses the general duties of contracting authorities as outlined under Part 2 
of the draft Bill, in particular the duty to act in a transparent and proportionate manner 
and to facilitate the involvement of small and medium enterprises. While there are 
excellent examples of best practice in this area, there remains significant scope for 
improvement in the simplification and streamlining of procurement processes. 
 
In addition to the duties outlined in Section 8, we would propose the inclusion of a duty 
to consider relevant best practice in public procurement and to apply this where 
appropriate. 
 
Sustainable procurement duty 

SBF would argue that, as well as considering how they might facilitate involvement in 
the procurement process of small and medium-sized enterprises, contracting 
authorities should also consider the potential business impact of their processes more 
generally. 
 
In particular, this duty should stipulate that contracting authorities consider how in 
conducting the procurement process they can ensure that associated cumulative costs 
incurred by all participating contractors are proportionate to the value of that contract. In 
this context, additional guidance from Scottish Ministers would also be helpful to 
provide an indication of what would be considered proportionate. This should have 
regard not only to costs but also to the length of tender shortlists. 
 
Many SME members of SBF are also particularly concerned about the extent to which 
they are able to access public procurement opportunities directly, as opposed to being 
given indirect access to these opportunities on potentially far less favourable terms 
through subcontracting. As part of their sustainable procurement duty, contracting 
authorities should be required to take steps to ensure that subcontractors are protected 
against unfair or abusive practices by the main contractor. Contracting authorities 
should also consider the potential for larger contracts to be subdivided to give SMEs a 
better opportunity of tendering directly for work rather than having to rely on 
subcontracting opportunities once a lead contractor has been selected. 
 

Procurement strategy and annual report 

SBF welcomes the requirements laid down in the Bill for contracting authorities 
expecting to have significant procurement expenditure in the next financial year to 
produce a procurement strategy before the start of that year and to prepare an annual 
procurement report after the end of that year. These innovations will be extremely 
important in assisting contractors to undertake business planning with a better 

441



5 
 

awareness of forthcoming public sector opportunities as well as the outcome of recent 
procurement processes. 
 
At the same time, we believe that the requirement within the annual procurement report 
to provide a summary of regulated procurements should include a stipulation that 
contracting authorities set out an indicative timetable of associated activities and 
deadlines. This will be of huge assistance to contractors in enabling them to factor this 
into their own business plans and to set aside suitable resources to take full advantage 
of these opportunities. To enable better scrutiny of the commitment to facilitate SME 
access to procurement opportunities, the proposed procurement strategy should outline 
any specific measures to be undertaken to encourage SME participation in regulated 
procurement activities while the annual procurement report should outline the 
proportion of contracts awarded to SMEs. 
 
Community benefit requirements 

SBF fully supports those provisions of the Bill that require contracting authorities to 
consider the imposition of community benefit requirements as part of the procurement 
of contracts with an estimated value equal to or greater than £4 million. However, SBF 
would also support the Scottish Government in encouraging local contracting 
authorities, where appropriate, to utilise community benefit provisions in tendering 
processes for contracts valued below that threshold as a means of promoting best 
practice.  
 
Particularly in the construction sector, community benefit requirements have an 
important role to play in maximising the potential for public sector contracts to deliver 
wider economic benefits, notably through recruitment, training and apprenticeships and 
availability of sub-contracting opportunities for smaller companies. These requirements 
give important recognition within the procurement system to those companies that are 
investing in these areas. 
 
To further underpin this new obligation at a strategic level, we would advocate the 
inclusion of an overview of the contracting authority’s proposed approach to community 

benefit requirements in its procurement strategy (as outlined in Section 11) and that a 
review of delivery of community benefit requirements be included in the proposed 
annual procurement report (Section 14).  
 
To achieve this, SBF would argue that the delivery of community benefit requirements 
should be monitored on a contract by contract basis so as to feed into the aggregate 
report. Moreover, to discourage contractors from potentially embellishing their 
community benefit credentials in the tendering process and subsequently failing to 
deliver on stipulated community benefit requirements, we would argue that the 
introduction of contractual penalties for failure to meet those requirements should also 
be considered. In addition to penalty clauses, consideration should also be given to 
reward mechanisms for contractors who successfully fulfil their commitments in relation 
to community benefit requirements when reviewing subsequent contract tenders.  
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Furthermore, as an integral part of their approach to procurement, SBF would suggest 
that procurement strategies prepared by contracting authorities should also give 
enhanced recognition to ways of sustaining existing community benefits delivered by a 
contractor during the course of their typical business activity by including this 
consideration as a criterion for assessing tenders.  
 
At the same time, in the interests of transparency, we would also argue that an 
obligation to consider pre-consultation around the potential inclusion of community 
benefit requirements in a major contract should become one of the core obligations of 
the contracting authority under Section 20. Accompanying this, we would advocate that, 
where they do not intend to pre-consult about community benefit requirements, 
contracting authorities should produce a statement outlining their reasons for not doing 
so. 
 
We also think it is important for contracting authorities to be absolutely clear about the 
precise nature and scope of any community benefit requirements being stipulated. This 
will enable all contractors participating in a tender to make a submission based on an 
equal understanding of what is being expected of them. 
 
Guidance on community benefit requirements 

Scottish Government guidance on the use of community benefit requirements will be 
critical to their consistent and successful application as part of the public procurement 
process. 
 
In addition to the provisions already stipulated, SBF believes it would be useful for 
guidance issued by Scottish Ministers to cover the dissemination of best practice in the 
application of community benefit requirements to a regulated procurement. 
 
Charges for participation in procurement process 

SBF strongly supports Section 26, which prohibits contracting authorities from charging 
a fee for participation in a regulated procurement. 
 
On a related topic, we would wish to draw attention to the continued widespread use of 
retentions in the procurement of public sector construction-type contracts, widely 
considered by the industry to be anachronistic and unnecessarily burdensome on 
contractors. 
 
In this context, we note a specific recommendation of the recently published Review of 
Public Sector Procurement in Construction, commissioned by the Scottish Government 
in October 2012: 
 
“Cash retentions should be used only after careful consideration by contracting 

authorities, and not as a default measure. Whilst contracting authorities have a duty to 
safeguard public funds, they should also be mindful of the potentially detrimental effects 
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of cash retentions on their contractors. Greater guidance should be developed to help 
contracting authorities to determine when and how they should use cash retentions and 
other project assurance tools in an appropriate and proportionate manner.” 
 
Whether in conjunction with this draft Bill or as a separate initiative, additional guidance 
on the use of cash retentions and alternative project assurance tools should be 
introduced as a priority. 
 
Giving of reasons 

SBF is also strongly supportive of Sections 27, 28 and 29 of the Bill related to the 
provision of feedback to successful and unsuccessful tenderers as well as those 
economic operators excluded from a procurement process before the tender 
submission stage. 
 
Provision of such feedback is critically important for contractors to learn appropriate 
lessons from their participation in a regulated procurement process and to explore any 
potential implications for the future operation of their business. 
 
Contracts register 

Provisions in the Bill relating to the maintenance by contracting authorities of a register 
of contracts are equally welcome, since it will help create better visibility and 
transparency of procurement decisions for the benefit of contractors. To enable proper 
scrutiny of contracting authorities’ procurement practices, we would advocate inclusion 

in this section of an additional requirement to provide information regarding the date 
when each contract was originally opened to tender. We would also recommend that 
this register include an overview of the percentage of the contract delivered by SMEs, 
either directly or via subcontracting. 
 
Remedies 

We welcome the provision made for legal remedies against contracting authorities 
judged to have been non-compliant with the duties set out elsewhere in the Bill. At the 
same time, it is important to bear in mind that this will be considered by most 
contractors to be a course of absolute last resort. 
 
On this basis, it is critically important that the legislation makes adequate provision for 
the exchange of feedback between contractors and contracting authorities and for the 
promotion of best practice, as outlined elsewhere in this submission. 
 
Scottish Building Federation 
29 November 2013 
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SCOTTISH CATHOLIC INTERNATIONAL AID FUND 

 
WRITTEN SUBMISSION 

 
Summary 
SCIAF is the official overseas aid and development charity of the Catholic Church in Scotland.  
We are proud members of the Caritas Internationalis, the global family of Catholic development 
charities, dedicated to ending poverty and working alongside the world’s poorest people, 

whatever their faith.  The main focus of our work in developing countries is helping people 
overcome hunger, conflict and disease; and we respond to humanitarian disasters.  As well as 
providing practical support, we are passionate about challenging the underlying causes of 
poverty through education and campaigning. 
 
Scotland spends approximately £9bn a year purchasing goods and services. Spending this 
money fairly has the potential to improve the lives of people living in poverty and help Scotland 
to meet its obligations on climate change, cement its status as a Fair Trade Nation and 
encourage ethical business practice.  SCIAF has supported the calls by a number of networks 
and coalitions to which it belongs, asking the Scottish Government to put sustainability at the 
heart of the Bill.  
 
Since October of this year, SCIAF has been running a public campaign on the Bill, calling on 
the Government to ensure Scotland’s procurement is ethical and fair. At the time of writing, over 
2,600 SCIAF supporters have taken the campaign action.  
 
Why does good procurement matter to SCIAF? 
 
Unfair trade 
International trade is unfair. All over the world people are denied a fair price for the products 
they grow or make and trade rules are weighted in favour of rich countries. Ultimately we need 
to address the unfair rules which lead to poverty and exploitation in developing countries. In 
the meantime, the Fairtrade system can guarantee that certain producers and workers are not 
exploited.  
 
Poor labour standards  
All over the world people endure poor, sometimes shocking, working conditions. 3 billion of the 
world’s poor live on less than $2 a day. Such low salaries encourage adults to send their 

children to work and it is estimated that 218 million children work to support their families; 
missing out on education and damaging their health. This reinforces the cycle of poverty1. 
Demanding standards such those established by the Ethical Trading Initiative can help to 
improve labour conditions and supply chain awareness.  
 
Climate change  
The increasing occurrence of erratic weather and disasters caused by climate change is a great 
threat to development progress. Those who have done least to cause the problem are being hit 
hardest. The World Bank states that failure to act on climate change could result in extreme 

                                                           
1 ETI, http://www.ethicaltrade.org/about-eti/why-we-exist  
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heat-waves, water scarcity, rising sea levels and a fall in global food stocks2. The World Health 
Organisation estimates that climate change that has occurred since the 1970s already kills over 
140,000 per year3. Clearly there is an urgent need for richer nations to cut their emissions. 
Good procurement could help Scotland to reach its ambitious climate change targets. 
 
Unethical business practice  
Tax dodging by multinationals is estimated to cost developing countries around £100 billion 
each year – more than the global aid budget4. Research by the Tax Justice Network estimates 
that $21–32tn in financial wealth is being hidden in tax havens. If the capital gains on this 
wealth were taxed at 30 per cent (a typical rate for developing countries), it would generate 
revenues of $190–280bn a year.5 It would be perverse to give public contracts to companies 
which operate unethically. 
 
What does SCIAF hope to see from the Bill? 
 
Clarification of purpose 
In its 2011 election manifesto, the SNP pledged to introduce a sustainable procurement bill to 
“make clear the legislative framework for procurement decisions and support the greater use of 
social and environmental benefit clauses”6. We hope that the decision to remove the term 
‘sustainable’ from the title of the Bill does not represent a shift in emphasis towards a merely 

technical reform of the procurement system.  
 
While we welcome the Government’s assertion that the Procurement Reform Bill “should be 

effective in promoting sustainable procurement”7 SCIAF believes that there is a need for further 
clarity on the core objective of the Bill. As it stands, it appears that the Bill simultaneously aims 
to; facilitate economic growth, make the procurement process more business-friendly, deliver 
cost-savings across the public sector, provide value for money and ‘embed’ sustainable 

procurement ‘at the heart’ of the procurement process8. 
 
These aims may not always be contradictory but they may not always be complementary either. 
For instance, we are unsure if the priority of putting sustainability at the heart of the reform 
agenda necessarily fits with a process which is more ‘business-friendly’ or if it fits with the other 
priority of delivering ‘real cash-savings’. The recent investigation into school meals in Scotland 

is a case in point9. When it was discovered that various local authorities were sourcing some 
                                                           
2 World Bank, 2012 http://www.worldbank.org/en/news/2012/11/18/new-report-examines-risks-of-degree-hotter-world-by-end-of-
century  
3World Health Organisation, http://www.who.int/globalchange/mediacentre/events/key_messages_cop18.pdf   
4 Christian Aid, Death and Taxes, 2008, http://www.christianaid.org.uk/images/deathandtaxes.pdf In 2012 was $125billion in aid 
was pledged by members of the OECD Development Assistance Committee (DAC) 
5 Tax Justice Network, Estimating the Price of Offshore, July 2012 
6 SNP Manifesto, 2011 http://votesnp.com/campaigns/SNP_Manifesto_2011_lowRes.pdf Link no longer operates]  
7 Policy Memo, para 12 and 36 
8 For instance: The policy memo states that: “The Scottish Model of Procurement puts procurement at the heart of Scotland’s 
economic recovery and sees procurement as an integral part of policy development and service delivery” (para 34) and that 
“Legislation needs to be both business-friendly while also addressing social and environmental needs and aspirations” (para 43). It 
also states: “At the heart of the refreshed strategy is the concept of value for money being an informed balance between cost, 
quality and sustainability”. It then describes 4 priority areas including “Delivering and demonstrating real cash savings across the 
public sector” and “Embedding sustainable procurement at the heart of the reform agenda” (policy memo para 37). 
9 In July 2013, the Green Party asked local authorities covering Scotland’s cities about the sourcing of chicken for school meals. 
Only one council - Stirling - served chicken that was shown to have come from Scotland (90% of chicken came from Scotland and a 
further 10% from the UK). Five councils - Edinburgh, Glasgow, Dundee, Aberdeen and Perth and Kinross - all source a chicken 
product for their school meals from Thailand. Edinburgh, Dundee, Perth and Kinross and Highland source a chicken product from 
the Netherlands. 

446

http://www.worldbank.org/en/news/2012/11/18/new-report-examines-risks-of-degree-hotter-world-by-end-of-century
http://www.worldbank.org/en/news/2012/11/18/new-report-examines-risks-of-degree-hotter-world-by-end-of-century
http://www.christianaid.org.uk/images/deathandtaxes.pdf
http://www.who.int/globalchange/mediacentre/events/key_messages_cop18.pdf


3 
 

chicken products from Thailand and the Netherlands, the Managing Director of Tayside 
Contracts suggested that it would cost an additional £100k for Scottish chicken to be used in 
school dinners10. 
 
With these tensions in mind, SCIAF believes that the proposed sustainability duty within the Bill 
requires further clarification either in the Bill itself or in subsequent guidance. The duty states 
that public bodies should consider how the procurement ‘can improve the economic, social and 
environmental well-being of the authority’s area’. We are concerned that without giving each 
area of well-being a relative weighting, the economic well-being of an area will always be 
prioritised over social and environmental needs.  
 
To this end, SCIAF believes a ‘statement of intent’ is needed on the face of the Bill. This must 
send a clear signal to public bodies from the Government that best value does not mean low 
cost. When considering economic, social and environmental criteria for procurement it must be 
clear that economic considerations do not automatically ‘trump’ social or environmental ones.  
 
Promoting fair trade 
The Procurement Bill should help Scotland cement its status as a Fair Trade Nation. We are 
disappointed, therefore, that neither the Bill nor the accompanying policy memo acknowledges 
the impact Scottish procurement can have on the lives of those living beyond our borders. 
Given Scotland’s status as a Fair Trade Nation, which involved meeting criteria around seeking 
to “develop pro Fair Trade public sector procurement guidance and promote Fair Trade public 
sector procurement wherever possible11” we believe there needs to be more emphasis on the 
use of fair trade within the Bill and in subsequent guidance.  
 
It is clear that some public bodies are undertaking good work with regard to the procurement of 
fairly traded products. For instance, SCIAF has been pleased to learn about Scotland Excel’s 

work on the procurement of Fairtrade polo shirts, which are now available for local authorities to 
request. As part of this process, Key Performance Indicators (KPIs) for suppliers will include 
questions about their supply chains. These KPIs will be reviewed quarterly. We look forward to 
hearing more about this example as the work continues.  
 

However, it is unclear how consistent this good practice is across the country. Correspondence 
between SCIAF and public bodies did not reveal a consistent pattern of practice. Some local 
authorities were unable to provide information relating to their Fairtrade purchases and a 
number of health boards stated that they had purchased no Fairtrade goods in the last 2 years. 
This is disappointing.  
 
SCIAF would like to see the purchase of fairly traded goods consistently practiced by all public 
bodies. To that end, the Procurement Reform Bill should empower procurers to prioritise fairly-
traded products wherever these are available, especially when no locally-sourced alternatives 
exist.  
 
 

                                                           
10 Tayside Courier, August 2013, http://www.thecourier.co.uk/news/local/dundee/scottish-chicken-would-cost-tayside-schools-100-
000-1.124271 
11 Fairtrade Forum Scotland, Can Scotland Can Itself a Fair Trade Nation? Jan 2013 
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Meeting Scotland’s climate targets 
The Scottish Climate Change Act requires that Scotland’s greenhouse gas emissions must 
reduce by 42% by 2020 and 80% by 2050 compared to 1990 levels and includes a duty upon all 
public bodies to contribute to meeting these emissions targets. 
 
We welcome the acknowledgement that the Bill can be an opportunity to “stimulate demand for 
certain products that can be, are, (or designed to be) repaired, reused, refurbished, 
remanufactured or recycled”.  However, we believe the Bill can and should go further by 
requiring suppliers to publish an annual assessment of carbon emissions attributable to their 
business; to provide information on the carbon emissions attributable to the whole life of goods 
and services supplied; and should require procurement of certain quantities of goods and 
services meeting specified emissions standards. 
 
Standing up against unethical business 
Procurement should be used as part of stronger efforts to tackle unethical business practices 
including tax dodging and tax avoidance and the exploitation of vulnerable workers. We 
welcome the recognition that suppliers must ‘play their part’ in high quality public procurement 

by “maintaining the highest possible business ethics and standards, particularly in relation to 
their workforce” and that “The public, in general businesses and the third sector rightly expect 
that only reputable persons/organisations should be awarded public contracts.12”  
 
The Bill and subsequent guidance should also recognise that some products involve global and 
complex supply chains (medical supplies are just one example). A suppliers approach to 
“workforce matters” must then include those based outside of Scotland. The policy memo 
appears to want to encourage “well-managed” and “well-motivated” workforces (mentioning 

specifically zero hours contracts). It is only right that a similar level of concern is shown for 
those workers outside of Scotland. Public contracts must request that suppliers and their sub-
suppliers all adhere to high labour standards, such as those set out in the Ethical Trading 
Initiative Base Code.  
 
Regulations specifying the criteria against which a public body can exclude a supplier should 
include breaching international human rights legislation where the breach is serious enough to 
constitute “grave misconduct”. Regulations and guidance could also ensure that public bodies 
do not contract with corporations which have committed serious human rights violations abroad, 
such as employing child labour 
 
With regard to tax avoidance, we believe there should be pre-qualification disclosure of 
company taxation policies, not just illegal tax evasion. Community benefits (as set out in the Bill) 
should also be utilised so that public bodies can demonstrate that a company paying tax would 
benefit the community through funding for education, roads etc. This would allow them to 
evaluate a tender on the basis of which company pays tax or not. There should be penalty 
clauses for tax evasion and aggressive tax avoidance, post contract. 
 
Clear guidance and training  
With regard to ethical procurement, procurement practice in Scotland is currently risk-averse. 
Procurement Officers tend to be relatively junior within their organisation and are reluctant to 

                                                           
12 Policy Memo, para 86 
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take what are perceived to be ‘risky decisions’. Strong policy guidance is vital to challenging this 
culture. It will be important to stress, for instance, that current EU law and policy is in favour of 
more progressive procurement. We would like clear guidance and strategy from the 
Government to accompany new legislation; stipulating the preference for ethical procurement 
and clearly setting out how this is possible. To ensure strong guidance a strong commitment to 
fair and ethical procurement is needed in the Bill.  
 
Effective ethical procurement is not easy and needs commitment on many levels. Staff directly 
involved in procurement will play a pivotal role. Training will be essential to ensure that 
procurers understand the importance of ethical procurement and how it is possible. Buy-in and 
commitment from senior level management is also essential.  
 
Improved transparency and planning 
It is only right that the Scottish public is able to see who public money is being given to and 
what that money is being spent on. We were disappointed by the response of public bodies to 
our own enquiries about the purchasing of Fairtrade products. SCIAF would, therefore, 
welcome greater transparency from public bodies about their procurement practices and we 
welcome plans for public bodies to produce a procurement strategy. We believe further detail is 
needed about how implementation of the Bill is to be monitored and evaluated and what, if any, 
sanctions will be applied to those public bodies found to be failing. 
 
Scottish Catholic International Aid Fund 
29 November 2013 
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SCOTTISH CONTRACTORS GROUP 

WRITTEN SUBMISSION 

The Scottish Contractors Group (SCG) welcomes the opportunity to respond to the 

Infrastructure and Capital Investment Committee inquiry into the Procurement Reform 

(Scotland) Bill. 

The Scottish Contractors Group is the primary association for major contractors 

operating in Scotland. SCG represents 12 leading contractors operating in Scotland on 

construction specific issues. Its aim is to provide a collective presence in terms of both 

(1) promoting and working to improve the perception of the industry and (2) responding 

to the Scottish Government. SCG works closely with its sister body the UK Contractors 

Group (UKCG) which represents contractors on a UK wide basis. 

SCG members support the principles underlying the Scottish Government’s 

procurement reform policy1. Main contractors will already engage large numbers of 

SMEs through public procurement or deliver community benefits such as 

apprenticeships, and would like to work with Ministers and members of the committee 

on the most effective way to deliver more opportunities in future. For example 

construction is a labour intensive industry, and with the unemployment rate for 16-24 

year olds at 20% in Scotland, a strong partnership between public sector clients and 

contractors on training and procurement could provide real benefits for young people. 

Main contractors would support a shift towards procurement based on best value as 

opposed to lowest cost. This would not only support business conditions within the 

construction sector, but in the longer term provide better value for money for taxpayers. 

Tenders should consider a range of issues alongside basic costs, including the quality 

of the project/design; need for future maintenance; and wider benefits including the 

economic and social impact on local communities. At the same, there is a need to 

streamline the procurement process to reduce public costs – for example through 

proposals for greater use of standardised pre-qualification questionnaires. In the UK, 

contractors are working with the government to deliver the construction strategy and 

                                            
1
 The policy memorandum supporting the Bill identifies 4  themes: i) maximising efficiency and collaboration ii) 

delivering cash savings across the public sector iii) Improving access to contracts for SMEs and iv) embedding 
sustainable procurement 
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finding innovative ways to achieve 15-20 per cent savings on the cost of public sector 

construction. 

SCG provides comments on specific sections contained in the Bill later in this 

submission, however firstly the paper sets out current conditions in construction and 

factors needed to support projects and procurement in the medium term. 

Construction delivers economic benefits, but needs certainty to support recovery 

The construction sector makes a significant contribution to the Scottish economy – 

construction output was worth £9.8bn in 2012 and is worth around 9% of Scottish GDP. 

After a difficult recession, the industry is showing early signs of recovery largely driven 

by housing. Scottish construction output (quarter on quarter) grew by 7% in the second 

quarter of 20132. 

The Scottish Government’s £2bn programme of construction procurement can have a 

real impact on the Scottish economy. Investing in construction projects will boost jobs 

and growth, and SCG welcomes the priority the Scottish Government has given to 

capital investment. Our research3 shows that: 

Every £1 invested in construction generates £2.84 in total economic activity 

Construction is a ‘jobs creator - the sector is over three times more labour intensive 

than financial services and provides jobs for people from all educational backgrounds. 

93p in every £1 spent on construction in Scotland is retained within the devolved 

nation, stimulating local growth and jobs 

Supporting medium term recovery in the construction industry will require measures to 

build industry confidence and provide the sector with certainty on both the volume and 

nature of future workloads.  Broader policy on public sector procurement can play a 

pivotal role. In particular by: 

Continuing to provide a forward looking pipeline on future construction work – for 

example through the Scottish Government’s Infrastructure Investment Plan 

                                            
2
 Output in the Construction Industry, ONS, November 2013 

3
 Construction in the UK economy, UKCG/LEK, May 2012 

(http://www.ukcg.org.uk/fileadmin/documents/UKCG/LEK/LEK_May_2012_final.pdf) 

451

http://www.ukcg.org.uk/fileadmin/documents/UKCG/LEK/LEK_May_2012_final.pdf


3 

 

Building a political consensus on future infrastructure plans that are not prey to the 

electoral cycle 

Consistency on policy measures – for example recent UK government announcements 

on green levies and energy prices has caused uncertainty to firms working in the 

refurbishment and energy efficiency market 

Our comments on specific sections in the Bill are provided below. 

Sustainable procurement duty (Section 9) 
SCG members support the sustainable procurement duty, and believe procurement can 

be an effective lever through which to deliver wider economic and social benefits. 

Members are already working to deliver social and environmental wellbeing through 

projects and are keen to find ways on which to build this activity. (See our comments on 

Sections 19-21 on community benefit). 

SCG members welcome the Bill’s aim of facilitating SME involvement in procurement. 

The vast majority of the 50,000 construction firms in Scotland are SMEs; and main 

contractors delivering projects will be reliant on the expertise of an SME dominated 

supply chain. 

Research undertaken by SCG’s sister organisation – the UK Contractors Group 

(UKCG) – demonstrates the amount of work main contractors will sub-contract to 

SMEs. The survey of UKCG members found that for every £1 subcontracted on a 

project by main contractors, 64 pence goes to SMEs. Furthermore, 82% of companies 

in UKCG member supply chains’ are SMEs4. 

SCG members believe the most effective way to involve more SMEs in public 

procurement is primarily by building on supply chain networks. Main contractors work 

as enablers who can draw-in a diverse network of SME suppliers to access work on 

large-scale projects. This is a cost-efficient route for involving SMEs, as it retains the 

economies of scale of larger schemes, while it is the main contractor who bears the 

costs of managing the SME network.  

                                            
4
 See http://www.ukcg.org.uk/uploads/media/12.12.11_SME_findings_one_pager.pdf 
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There hence needs to be a balance in the way that projects are bundled. Many smaller 

projects will be suitable for SMEs and should be made accessible for the SME market.  

However salami-slicing big projects into smaller bundles for SMEs would prove more 

time consuming and costly to deliver, as it would lose the economies of scale provided 

by a large contractor managing a project and working with its supply chain. 

Procurement strategy and annual report (Sections 11-16) 
Proposal in the Bill for contracting authorities to publish procurement strategies and an 

annual report are very sensible, and will help provide greater clarity for contractors on 

future projects and the nature of the procurement process. The details of these sections 

also raise a number of specific issues.  

Fair payment to the supply chain 

Section 11 makes clear that procurement strategies will set out proposals on supply 

chain payment – particularly that ‘so far as reasonably practicable’ payments periods 

should be 30 days. SCG members are all signatories to the UK government’s Prompt 

Payment Code, and support measures to ensure good business practice and timely 

payment of the supply chain.   

As tier 1 contractors, SCG members can only directly affect payment to tier 2, and are 

reliant on when they get paid by the contracting authority. SCG members believe the 

best way to ensure the prompt payment flow through all tiers of the supply chain is to 

mandate fair payment terms in procurement contracts. It is therefore welcome that the 

Bill recognises the need for a whole supply chain approach – including sub-contractor 

to sub-contractor payments. 

SCG members would like to work with the Scottish Government and the committee to 

find solutions on ensuring fair payment. However any solution must be an alternative to 

any further moves towards introducing Project Bank Accounts which are costly and 

impractical to deliver. 

 

Pipeline of future procurements 
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As outlined earlier, having a clear pipeline of future work will help boost industry 

confidence, and help firms plan for expected future projects (for example by investing in 

the right areas of skills development). 

Proposals for annual procurement reports to include a summary of procurements 

expected over the next two years – alongside plans for a public contracts website – will 

provide more clarity on current and future projects. SCG members would like 

contracting authorities to provide a longer timeframe of future construction work – 

beyond 2 years – where possible. 

Community benefit requirements (Sections 19-21) 
Contract clauses on ‘community benefit’ or ‘social value’ are becoming increasingly 

common in procurement, and SCG members are already working hard to deliver 

commitments on training or green measures.  

What is required is effective guidance on the process for delivering these benefit 

clauses in practice – with the emphasis being on effective dialogue between the 

contractor and contracting authority on what training or environmental outcomes can 

best be delivered on the project.  

Training and recruitment is an area highlighted in the Bill – and TRT 

(Targeted Recruitment and Training) contract clauses are an area which illustrate the 

need for good guidance. Often TRT clauses – particularly at local level – may specify ‘x 

number of apprentices to be recruited per £m of contract spend’.  

These blanket clauses can cause two main difficulties: i) the number of apprentices 

called for on a project may not take into account the duration or type of skills that will be 

utilised on that scheme and ii) clauses will often specify that apprentices must be new 

starts and be recruited from a specific local area. This can create problems for 

apprentices trying to complete their training as often projects are shorter than the 2-3 

year duration of a construction based apprenticeship. What happens when the project 

finishes and the apprentice cannot transfer to projects in other local authority areas? 
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To tackle this problem in England, the UK Contractors Group has worked with the 

Department for Business, Innovation & Skills (BIS), the National Apprenticeship 

Service, CITB and the Local Government Association to produce guidance for local 

authorities on apprenticeships and procurement. The guidance, Working together to 

boost local construction apprenticeships through public procurement was launched in 

July 2013. 

Instead of contract clauses specifying numbers of apprentices per value of spend, the 

guidance prioritises early dialogue between contracting authority and contractor on 

what skills opportunities can be provided on a project. It also recommends that local 

authorities accept apprentices part-way through their training as valid when agreeing 

procurement targets; and better collaboration between local authorities in providing 

training opportunities. The goal is to support more apprentices complete their training 

programmes.  

SCG would like to see similar guidance applied when implementing training clauses in 

Scotland; and believes the principles of dialogue and realistic outputs, should be 

included in the wider guidance on community benefit clauses which is needed to help 

support the implementation of this Bill.   

Exclusion of economic operators on grounds of criminal activity (Section 22) 
SCG members support requirements to ensure companies applying for tenders uphold 

the law, to ensure high standards of probity within the tendering process.  In particular, 

SCG members do note condone blacklisting and welcome the proposals set out by the 

First Minister Alex Salmond to include questions on blacklisting within standard pre-

qualification questionnaires. 

SCG members agree that the historic practice of ‘blacklisting’ was wrong and believes 

that the construction industry has begun to take the steps to remedy any wrongdoing, 

through the announcement of the Construction Workers Compensation Scheme. 

 

The UKCG and SCG are working with the industry to regain public trust by putting in 

place processes to ensure that this practice is never allowed to happen again. Support 

is being given to the introduction of a code of good vetting practice, which is being led 
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by the Chartered Institute of Personnel and Development (CIPD) as an independent 

body.  This is likely to be published soon. 

This is in addition to the Construction Industry Joint Council (CIJC) Working Rule 

Agreement which contains a clear commitment that the practice of blacklisting is 

unacceptable and contain grievance procedures that can deal with any allegations of 

blacklisting. 

Guidance on selection of tenderers (Section 24) 
SCG members would strongly support greater use of standard pre-qualification 

questionnaires, as a practical measures to reduce costs and bureaucracy. SCG notes 

the research by the University of Dundee – cited in the explanatory notes to the Bill – 

which estimates the cost to the Scottish public sector of preparing, submitting and 

assessing PQQs to be £1,318m or 22% of the value of works procured. 

Standardised PQQs would not only reduce bureaucracy for main contractors who 

would no longer have to gather and submit different information for different tenders; it 

would simplify the information asked of sub-contractors wanting to work on projects. 

Procurement of recycled and recyclable products (Section 31) 
SCG members already take steps to ensure materials are re-used or recycled, and to 

minimise the amount of waste sent to landfill. Members would therefore support this 

section provided it was implemented in a practical way that aligned with what was 

possible on individual projects. 

SCG 
November 2013 
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SCOTTISH COUNCIL FOR DEVELOPMENT AND INDUSTRY 

WRITTEN SUBMISSION 

SCDI is an independent membership network that strengthens Scotland’s 

competitiveness by influencing Government policies to encourage sustainable 
economic prosperity. SCDI’s membership includes businesses, trade unions, local 
authorities, educational institutions, the voluntary sector and faith groups.  

SCDI supports the stated aims of the Procurement Reform (Scotland) Bill of building on 
the changes in procurement over recent years to establish a legislative framework that 
supports Scotland’s economic growth through public procurement processes and 

systems which are transparent, streamlined, standardised, proportionate, fair and 
business friendly, while also delivering value in the social and economic sustainability 
of procured works and services. SCDI is concerned that there is a risk that, as the Bill 
progresses through its parliamentary stages it will be seen as a ‘cure-all’ for a wide 

range of issues, each of which may have some merit, but which are unrelated or at 
some distance from the core aim of the Bill of supporting Scotland’s sustainable 

economic growth. It is important that the focus of the Bill is not lost through 
amendments.  

Public spending has played a significant role globally in generating innovation and 
creating new markets. SCDI strongly believes that facilitating and stimulating innovation 
by Scottish-based businesses should be a key aim of the Bill. A long-term weakness of 
the Scottish economy is a relatively low level of business investment research and 
development, particularly success at the development stage. Many innovative 
companies in Scotland report that they struggle to sell their products to the Scottish 
public sector and have far more success in international markets. With the availability of 
public sector grants constrained by pressures on the public finances, it is important 
that, within EU rules and managing risks proportionately, the Bill encourages a ‘buying 

culture’ among the public sector of early-stage Scottish products. Encouraging 
innovation, for example in a globally-respected institution such as the NHS, would 
create business growth, encourage investment, promote exports by validating products 
to other potential customers and reduce long-term costs for the public sector.  

The ability of the Bill to realise its aims will be highly dependent on a number of factors. 
Much of the Bill is subject to further development by Scottish Ministers. Secondary 
legislation and the content and means by which the reformed EU procurement 
Directives are transposed will also influence outcomes. It is expected that the reformed 
EU procurement Directives will be adopted from March 2014. Clarity from the Scottish 
Government on how it intends to approach their implementation, the timescale, and 
how this Bill will sit within the Directives is needed. A degree of coherence between this 
Bill and the Directives is essential in order to avoid confusion by both contracting 
authorities and bidders.  
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Resource and skills provision will be central to the ability of contracting authorities to 
deliver the ambitions of the Bill. It is crucial that they have access to the technical skills 
required to effectively buy products and services. It is a concern that procurement 
officials often do not understand the goods and services they are buying. This was 
recognised by the Review of Procurement in Construction which states that contracting 
authorities must have access to the “right mix of professional procurement and 
construction expertise to ensure that infrastructure is procured effectively”1. This is not 
just relevant to construction, but it also extends to other areas such as marketing and 
professional services. 

Too often procurement can seem like a process-driven, tick-box exercises. Those 
officials in public bodies with knowledge of the goods and services being procured 
should be involved with procurement officials. Where long-standing and successful 
contract relationships exist, especially with SMEs, these should have a value and be 
treated sensitively, while ensuring fairness for other bidders and not stifling new 
approaches. This requires understanding and judgement.  

Contracting Authorities (section 1) 

It may not be appropriate to include all the contracting authorities subject to the 
Regulations under the scope of the Bill, as this may have unintended consequences. 
For example, the Bill currently applies to universities, which although not specifically 
defined as contracting authorities in the Public Contracts (Scotland) Regulations 2012 
are subject to them as they meet the test set out in the regulations. However, 
universities do not easily align in structure or purpose with other public sector bodies 
given that they are autonomous institutions working in a competitive global context. For 
example, the publishing of procurement strategies (section 11) may risk the 
procurement of highly competitive and confidential research. This could be exempted 
from the Bill’s provisions, but separating research and other procurement streams 

would have resource implications, and the additional administrative burden of 
compliance with the provisions of the Bill has the potential to place Scottish universities 
at a significant competitive disadvantage, especially given the possibility that 
institutions in England may become exempt from EU procurement law as their funding 
model changes (i.e. if student fees are taken to be private funding). 

There are other bodies which receive a significant proportion of their funding from 
public bodies which are not covered by the Bill. For example, Scottish Water is covered 
by utilities regulations which are more flexible than those which apply to the rest of the 
public sector, allowing Scottish Water a more even playing field with counterparts in 
England and Wales. If the Bill were to incorporate the utilities sector it would become 
significantly more complex, with possible unintentional outcomes for others included 

                                            
1 http://www.scotland.gov.uk/Resource/0043/00436662.pdf  
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under utilities regulations, including certain transport operators. Such operators do have 
a significant procurement spend, however, and a large role to play in supporting the key 
aims of the Bill, such as innovation. SCDI welcomes Scottish Water’s commitment to 

the implementation of key aspects of the Bill, including advertising contracts on the 
Public Contracts Scotland (PCS) portal, standardising Pre-Qualification Questionnaires 
(PQQs) and including community benefit clauses. Ministers should engage with and 
ensure that such bodies which will not be covered by the Bill also keep pace with the 
rest of the public sector in developing their procurement strategies.  

General Duties (section 8) 

Where contracts are determined to be of interest to bidders from another EU member 
state, the Public Contracts (Scotland) Regulations 2012 oblige the contracting authority 
to advertise this opportunity through the duty placed on them to treat suppliers equally 
and without discrimination and to act in a transparent and proportionate manner. The 
Policy Memorandum states that in order to provide the same clarity for contracts below 
the Regulations threshold, the Bill will also include a general duty to advertise relevant 
contracts even when below thresholds. While this offers some clarity, it may decrease 
flexibility. For example, a contracting authority may have a valid reason for using an 
existing provider i.e. avoiding contractual issues. It may be appropriate to include a 
provision within this general duty, whereby a contracting authority can exempt itself 
from this advertising requirement if it concludes it is not subject to EU law.  

Sustainable Procurement Duty (section 9) 

SCDI agrees that contracting authorities should consider how the procurement process 
can; improve the economic, social and environmental wellbeing of the authorities area; 
facilitate involvement of SMEs, third sector bodies and supported businesses; and 
promote innovation. Section 8 (3), however, states that a contracting authority must not 
do anything in pursuance of this duty which would conflict with its general duty to treat 
relevant economic operators equally without discrimination, and act in a transparent 
and proportionate matter. As such, contracting authorities will need to carefully manage 
the potential for discrimination, and must be confident enough to work within legislative 
procurement frameworks at both the Scottish and EU level if they are to confidently use 
the sustainable procurement duty. If this is not the case, process will continue to drive 
the outcome rather than outcomes driving processes. 

SMEs 
As the Policy Memorandum notes, much work has already been done to date to 
streamline and adopt more efficient procurement practices to ensure size is not a 
barrier to accessing public contracts. However, there is still a level of frustration among 
businesses who believe some procurement bodies have made limited effort to 
implement recommendations to widen access. SCDI, therefore, agrees that the 
sustainable procurement duty include consideration of how to facilitate involvement by 
SMEs, as well as third sector bodies and supported businesses. 
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Splitting projects into smaller bundles will make contracts more accessible to SMEs. 
Not all works and services can be appropriately split, however, without an adverse 
effect on economies of scale. Requirements to document equal opportunities and 
environmental policies for every bid is resource intensive and often unworkable in 
microbusinesses, and it may be appropriate to exempt them from providing these, 
provided this can be balanced against potential risks.  

Section 24 states that Scottish Ministers may issue guidance about the selection of 
economic operators to take part in regulated procurement, including the use of 
questionnaires. PPQs must be proportionate to allow SMEs to bid for appropriate 
contracts. Annual turnover requirements are often too high for the goods or works in 
question and are a barrier to competition as they preclude the participation of SMEs. 
Standardising PQQs can promote greater consistency and reduce the administrative 
burden on suppliers and procurers. However, this needs to be balanced with enough 
flexibility to ask the right questions to ensure that time saved in the PQQ stage does not 
translate to substantially more bidders progressing to the intensive second stage, 
resulting in them spending greater time and resources writing tenders for contracts 
which they are unlikely to win.   

Innovation 
SCDI strongly supports the principle of supporting innovation through public 
procurement, and agrees with its inclusion in the sustainable procurement duty. 
Innovative goods and services can offer better value for money than business-as-usual, 
especially in the longer-term, and public sector buy-in into indigenous innovative 
technologies can validate with authority a product to other potential customers, as well 
as investors, with potential benefits for the wider economy.  

In our Blueprint2, SCDI highlighted the importance of procurement in stimulating 
innovation, particularly given Scotland’s comparatively low rates of business R&D. 

While procurement of general goods and services does not usually offer a significant 
opportunity for innovation, directing even a fraction of spend in key areas to innovative 
propositions can stimulate markets and result in large gains. SCDI has proposed ring-
fencing 0.5% of Scotland’s £9bn annual public procurement budget which would boost 
funding for innovation by £45m.  

Innovation comes with a degree of risk and the public sector is traditionally risk averse. 
In certain areas, this is wholly understandable. However, it needs to find a way of 
accepting and managing appropriate levels of risk in the right areas.  

Procurement is often based on detailed specifications or the previous purchase made, 
whereas if procurement is to support innovation it must be based on future user needs. 

                                            
2 http://www.scdi.org.uk/downloads/SCDIBlueprintforScotland.pdf  
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Innovation requires development projects to be managed differently, with contracting 
authorities articulating their needs rather than specifying solutions. Standard templates 
which work well for the vast majority of purchases are unsuitable for innovative 
solutions as they are inflexible and struggle to accommodate the creative process 
which is reiterative, critical and consultative. 

If public procurement is to encourage innovation more widely, it must find a way to 
incorporate the submission of variant bids in the process. These increase complexity, 
the likelihood of subjectivity in the procurement process, and, indeed, the risk of 
decisions being challenged. A particular challenge will be finding a way to compare and 
evaluate variant bids against compliant bids. Great care needs to be taken to ensure 
that variant bids sit within the parameters of a legal process. However, while these 
hurdles exist, there is the potential for great gains in terms of innovation, efficiency and 
value for money. Where variant bids are considered, it is important the focus is on 
outcomes not outputs. It may be appropriate that these are only considered above a 
predetermined threshold or on a case by case basis, with reference to the nature of the 
contract and the need for innovation.  

Procurement Strategy and annual report (section 11) 

SCDI agrees that contracting authorities should be required to prepare and publish a 
corporate procurement strategy and annual report. This will allow insight into upcoming 
projects, and could compliment more direct strategies to open access for SMEs and 
third sector organisations by allowing forward planning, and potentially time to form 
partnerships and consortia.  A greater lead in time to procurement can also be 
beneficial in the development of innovative solutions, particularly where this also 
involves pre-procurement dialogue. The annual reports should be consistent and 
include a breakdown of procurement spend, recording, for example, the proportion of 
spend won by SMEs and third sector organisations, in order that the impact of the Bill 
can be monitored.  

Public Contracts Scotland (PCS) (section 17-18) 

The provision within the Bill requiring contracting authorities to advertise contract award 
notices via PCS is welcome. It will allow businesses to benchmark themselves against 
others. It may be appropriate to introduce via PCS a portal for sourcing regulated 
contract PQQs and tenders, reducing the time contracting authorities spend drafting 
and issuing similar and repeat documentation, and allowing bidders to save a profile, to 
free-up time to focus on the specific elements and technical specification requirements 
unique to that exercise. 

Community Benefit Clauses (section 19-21)  

Community Benefit Clauses (CBCs) are a useful tool to ensure that the provision of 
sustainable solutions to contract requirement. SCDI agrees that when applied to 
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appropriate contracts they can make an important contribution to the ability of 
procurement to drive social value, as well as support social enterprises which 
internalise community benefits in their business model. However, in the draft EU 
procurement Directives community benefit requirements may need to be treated as 
contract performance conditions as opposed to being used in the assessment of 
tenders, in part because of the likely advantage this gives local contractors.  

Long-term benefits should be given more credence in CBCs if procurement is to be 
sustainable. If they can continue to be used in assessments of tenders, it is essential 
that procurers are able to recognise what benefits can realistically be achieved for the 
price quoted. Many suppliers feel they increasingly lose out to bids which are unrealistic 
or undeliverable and that current practice tempts some suppliers into ‘suicide bidding’. 

Efforts must be taken to ensure that CBCs do not merely exist as a box to be ticked 
before the ultimate decision is made purely on price. The value of different tenders’ 

propositions should be compared alongside price if decisions are to account truly for 
social and environmental sustainability. The delivery of community benefits outlined in a 
contract should be reported and monitored to ensure their fulfilment, with 
consequences if they are not met. 

The Bill states that a contracting authority should include in contract notices a summary 
of the community benefit requirements it intends for the contract. This may potentially 
reducing innovation in solutions. While the contracting authority will have knowledge of 
the local area, the bidder also has insight into what can be practically delivered by the 
contract. Greater dialogue would be the ideal.  

Better use of procurement to promote jobs and growth is a key way in which the public 
sector can contribute to the development of a resilient economy. It is essential, though, 
that longer-term benefits such as Modern Apprenticeship places are transferable from 
contract to contract. Continuity of work must be allowed to offer business and 
apprentices the security and time to finish training.   

Exclusion of bidders (section 22-23) 

SCDI agrees that economic operators should be excluded from bidding for contracts on 
the ground of criminal activity, which includes the blacklisting of workers. The wording 
of the Bill leaves open the possibility of a greater level of prescription than EU 
thresholds. It would be undesirable to have requirements which radically differ from EU 
rules, which also consider business probity and exclude contractors who have 
conducted ‘grave professional misconduct’.  

Giving of Reasons (section 27) 

The provision of de-briefs are beneficial to suppliers in terms of improving their 
performance in future procurement exercises, as well as benefitting the procurer by 
improving the quality of bids submitted to procurement exercises in the future and by 
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giving bidders the opportunity to provide feedback which could lead to better 
processes. In instances where bidders have doubts over the procurement process and 
decision reached, a detailed de-brief allows the procurer to explain its decision and 
could reduce the risk of their decision being challenged. Feedback should be provided 
in a standard format to ensure consistency. 

 

Section 27 (2) states that a contracting authority must notify bidders of exclusion at any 
stage before the economic operator has submitted a tender. While including in this 
notice the criteria used to exclude a bidder from the next stage with any scoring is 
beneficial, the Bill also states that the notice must include the names of the economic 
operators who have not been excluded. This raises some concerns as finite pools of 
potential bidders exist for certain contracts and awareness of the probable other 
bidders could potentially reduce competition.  

Procurement of recycled and recyclable products (section 31) 

This provision is in line with the Scottish Government’s ‘Safeguarding Scotland’s 

Resources’ blueprint, which aims to prevent waste, increase resource efficiency and 

enable a shift towards a more circular economy3. The availability and the price of the 
materials essential to Scottish industry is an ever-escalating constraint on growth. A 
circular economy has the potential to buffer businesses and the economy against 
spiralling costs and supply disruptions, and potentially create new jobs, for example 
through the creation of a remanufacturing sector.  

SCDI agrees that procurement can create a market pull for goods and services, 
encouraging innovation to meet demands. It also has the potential to drive how goods 
are procured, including shifts to new business models (e.g. a focus on fulfilling a need 
over procuring a good, perhaps by renting) and other models to provide the same 
service, with potentially lower lifetime costs in maintenance and disposal. These 
requirements must be implemented by contracting authorities in a way which accounts 
for what is possible within the limits of individual contracts. Understanding and 
accounting for life cycle costs will require technical skills.  

Scottish Council for Development and Industry 
29 November 2013 

 

 

 

 

                                            
3 http://www.scotland.gov.uk/Resource/0043/00435308.pdf 
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SCOTTISH FEDERATION OF HOUSING ASSOCIATIONS 
 

WRITTEN SUBMISSION 
 
Introduction  
As the national representative body for housing associations and co-operatives in 
Scotland, the SFHA is taking the opportunity to submit written evidence to the 
Infrastructure and Capital Investment Committee as part of the Committee scrutiny of 
the provisions of the Procurement Reform Bill.   Oral evidence was given at the 
Committee session on 13th November 2013 by Susan Torrance, Policy Manager. 
 
To provide context, housing associations in Scotland own and manage 46% of the 
country’s affordable rented housing stock. This represents 274,996 homes across 
Scotland, concentrated in some of the poorest communities in our country.  
 
The 170 organisations which comprise the sector in Scotland vary enormously in size, 
turnover and client group, from very small Abbeyfields catering for 20 or so older people 
to Glasgow Housing Association with 43,000 homes in the city for rent. Staff resources, 
policies and procedures differ between organisations depending on size and turnover. 
While the SFHA and others promote model codes and best practice, it is up to each 
organisation to effectively translate these, through good governance, into operational 
use. 
 
There are some important and distinctive features of housing associations which 
differentiate us from other bodies deemed to be public contracting authorities in 
Scotland. Our members are:  
 
Independent third sector not for profit businesses with objectives aligned to Scottish 
Government housing policy in providing and managing high quality affordable 
accommodation and housing services;  

Able to access some public resources for new house building, but are mostly reliant on 
tenants rents for income and expenditure. 

Managing their businesses imaginatively and inventively to benefit communities through 
the sector’s not for profit and community based ethos. 

Accountable to members and tenants, who live in or have other interests in the 
communities and places which they create. Our governing body member boards are 
independent, voluntary and elected by the membership of the housing association. 
There is no mandatory control or direction given by any other public body. 

Regulation of the sector is carried out by the independent Scottish Housing Regulator, 
which while it is deemed a public contracting authority in itself, has no direct control in 
governing bodies of housing associations. 

Able to demonstrate added value in terms of care and support, wider role and financial 
inclusion;  

Many associations house vulnerable tenants with particular support needs. Often these 
specialist services are provided through other partners, i.e. small third sector not for 
profit charities and voluntary organisations operating at local level within their 
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communities.  Up until now, these services have been contracted for on a balance of 
care excellence, value for money and local delivery.  
 
At the same time, housing associations face a number of significant challenges. Welfare 
reform is likely to lead to reductions in revenue and increases in operating costs for 
landlords; increased hardship for tenants and higher levels of bad debt, while financing 
new house building is increasingly difficult and costly. Any overhead cost which adds to 
demands on rental income without producing benefits is not a welcome prospect.  
Executive Summary 
Our original evidence during the consultation on the Procurement Reform Bill advocated 
for the removal of our sector from the entire public sector procurement regime, including 
that of the European Union as interpreted in Scottish statutes.1 
We understand the complex legal reasoning behind why the Scottish Government 
considers its hands are tied by Europe in relation to European tendering and 
procurement requirements. However, we would however argue that including our sector 
in requirements for public contracts below EU thresholds is costly, will result in 
increased bureaucracy and overheads for our members. Also, it will bring little benefit to 
the SME sector which relies heavily on small local contracts placed by our members 
within communities. 

We would argue very strongly for an exemption from the Procurement Reform Bill 
requirements on the grounds that the value for money objective for the taxpayer is not 
relevant to organisations largely funded privately by tenants’ rents. 

Our members are not large local authorities, NHS trusts or universities, but small third 
sector organisations which do not currently consistently use other public sector 
procurement tools such as Procurement Capability Assessments. Housing associations 
which actively build housing using public subsidy have complied with EU procurement 
requirements as appropriate. The Bill will impose additional bureaucracy on those who 
do not build.  It will divert  resources from front line services for tenants at a time when 
welfare reform support and increased maintenance and management standards should 
be priorities. 

We cannot concur with the assertion that there will be no net impact on costs as stated 
in the Financial Memorandum on the impacts of the Bill. We could anticipate an 
increase on average of £ 50,000 per association in additional cost in ensuring 
compliance with the Bill requirements, potentially adding a further  £8.5M to the total 
cost of the Bill. 

We are particularly concerned about the consequences of the Bill for housing 
associations who provide care and support services through small charitable and 
voluntary partners. Opening up all contracts above £ 50,000 per annum to public 

                                            

1 SFHA (November 2012), Response to the Procurement Reform Bill Consultation  Available at 

http://www.sfha.co.uk/index.php?option=com_docman&task=search_result&Itemid=340 (accessed 26th November 20130  
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procurement measures will be a huge issue for the provision of high quality care and 
support services to vulnerable tenants, particularly in rural and remote areas. 

 
The Procurement Reform (Scotland) Bill 
Background to the position of housing associations 
The SFHA submitted evidence in November 2012 2 in response to the consultation 
exercise undertaken before publication of the draft Bill on October 3rd 2013. This 
evidence set out at length the complex background relating to the inclusion of housing 
associations within the definition of public contracting authorities and why this is 
anomalous and wrong. 

UK Registered Social Landlords (RSL’s) are currently deemed by all four jurisdictions to 
be covered by public procurement law because of legal action taken against France and 
the UK in 2004. The European Court decided against France (Commission v France (C-
237/99)). Four tests were applied to the characteristics of French housing bodies which 
led to them being deemed public contracting bodies:  
They were incorporated and had a legal persona 
They met needs in the “general interest” 
They did not have an industrial or commercial character 
They were subject to management supervision by another contracting authority – i.e. 
the French State. The actual word used in the judgement was “controle”. 
The case against the UK was not continued because the UK Government and the 
Scottish Housing Regulator then declared that RSL’s were bodies governed by public 
law and must comply with EU procurement directives. Communities Scotland on behalf 
of the Scottish Government issued a Procedure Note, CSGN 2004/06, to this effect 
which remains current today. 
The Public Contracts (Scotland) Regulations 2012 (The 2012 Regulations) do not 
specifically mention housing associations as public contracting authorities, but Sec3 3 
(b)(b) applies the four tests used in the French case. Despite continuing challenges by 
all four national housing federations, particularly in relation to the “management 
supervision” requirement, the UK and Scottish Governments contest that their hands 
are tied. The Procurement Reform Bill, which will sit in addition to the Regulations, does 
not include housing associations in the organisations specifically mentioned as being 
public bodies but re-applies the four tests. The interpretation is that associations are 
deemed public contracting authorities for all elements of the Bill, despite the many 
anomalies and issues this presents. 
Since 2004, associations have worked to the decision of the European Court of Justice 
in relation to France and subsequent adoption into general practice in Scotland. This 

                                            
2 SFHA response to the Procurement Reform Bill Consultation November 2012 

http://www.sfha.co.uk/index.php?option=com_docman&task=search_result&Itemid=340 

3 http://www.legislation.gov.uk/ssi/2012/88/made 
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has meant using the Official Journal of the European Union to advertise contract 
opportunities above the current EU thresholds for services and construction projects. 
The adoption of other procurement practice has depended on the scale and size of the 
association’s business and there are many good examples, such as the I Flair 
consortium in Renfrew and Inverclyde.4 

This has led to housing associations participating in procurement exercises to comply 
with EU legal obligations, mainly for construction contracts given the thresholds. The 
use of procurement routes such as frameworks, different forms of contract and 
collaboration are now well established. However, it is debateable whether either EU 
treaty objectives or value for money/cost benefits can truly be said to have stemmed 
from use of European procurement routes. For example, only one member out of 
approximately 100 attendees at recent Procurement Seminars held by the SFHA had 
experienced a tender submission by a non UK company for work.  
Housing associations have also been subject to the principles of another European 
case, Telaustria Verlags GmbH v Telekom Austria AG (ECJ C – 324/98) which 
established that even if EU procurement rules do not apply because a contract is below 
the EU thresholds, contracting authorities still need to abide by the three Treaty 
requirements of equal treatment, non discrimination and transparency and advertise if 
appropriate, This has been enshrined in Sec 8(21) of the 2012 regulations by the 
Scottish Parliament, a step further than other UK jurisdictions. 
As a consequence, many local authorities and indeed some housing associations now 
openly tender all contracts above £ 50,000 – construction and services – as a belt and 
braces approach, at significant cost. The Procurement Reform Bill proposes to impose 
further requirements, which   can only add to cost and confusion. 
In 2006, the McClelland report noted that there are: 
“32 local authorities, 22 health boards including special boards, 63 universities and 
colleges, 9 Scottish Executive Departments, 66 Non-Departmental Public Bodies, 8 
Police Forces, 8 Fire Brigades and other bodies such as Agencies funded or owned by 
the public sector. On one hand the prospect of acting in a cohesive way offers a 
significant economic opportunity, on the other it's a huge challenge to act in a concerted 
manner in the area of procurement spending” 5 

In March 2011,  Turner Townsend reported on Procurement in the Affordable Housing 
Sector and identified £ 530 M of activity within our sector which could result in £26 
M/£42M of savings. 6As yet no clearly identified route to delivering these savings has 
come from the report’s recommendations and while our members are actively 
collaborating, using Public Contracts Scotland and adopting best practice, 
substantiating savings and efficiencies is extremely difficult. On the other hand, 
additional legal costs, salaries of specialist procurement staff and the costs of delays in 
services and construction contracts can be quantified as significant, potentially adding £ 

                                            
4 http://www.scottishhousingconnections.org/IFLAIR/ 
5 www.scotland.gov.u   ublications                     
6 Procurement in the Affordable Housing Sector  http://www.scotland.gov.uk/Publications/2011/03/11120322/0 
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50,000 per annum (cost of one post and a average legal bill of £ 10,000 for advice) per 
association or £8.5M of overhead over 170 associations 
 
Current Procurement Practice within our sector 
Housing associations and co-operatives which operate in Scotland are a very diverse 
sector. As well as different areas of operation, some work across all of Scotland and 
England. They also vary considerably in size,   as detailed above. Associations tackle 
many different client groups,  from older people to community based regeneration of 
inner city neighbourhoods. A significant proportion of our work provides care and 
support services to vulnerable tenants, with significant savings to health and social work 
services through preventative measures to keep people in their homes. 
The average association size is 1,800 homes in management with a turnover of £5.5M. 
They will procure possibly £ 2-3M of repairs and maintenance work in a year, broken up 
into very small contracts usually undertaken by a wide range of local SME’s on a 
schedule of rates basis. This has been the cornerstone of sustaining many small local 
businesses through the current recession.  While many associations have looked at 
collaborative contracts, use of frameworks and utilisation of the Public Contracts 
Scotland website, this has been on an individual basis as has suited their own 
requirements. 

This is in contrast to Scotland’s    Local Authorities, which although they may vary in 
size and location, share similar practices and statutory duties in relation to procurement. 
. Evaluation of sustainable procurement compliance, use of Procurement Capability 
Assessments, use of collaborative working tools and a common procurement culture 
mean that the provisions of the Procurement Reform Bill add only the publication of 
existing local authority policies, plans and procedures to existing requirements and 
practice, thus limiting any additional resource implications.  

Most associations do not employ specialised procurement departments.  Compliance 
with public procurement has been undertaken mainly by property staff or housing staff 
where it relates to care contracts. They comply with the 2004 designation of 
associations as public contracting authorities in respect of construction and major 
repairs contracts above European thresholds, in the absence of a response to our 
arguments against this designation as submitted in our previous evidence.(See 
footnote1). In comparison, as stated above, most local authorities have well-staffed 
procurement teams headed up by specialist procurement personnel to deal with 
contracts administration at the scale of many £100Ms.  

 
Specific Consideration of the Provisions of the Bill 
The Scottish Government is seeking to provide clarity to the current uncertainty caused 
by the interpretation of case law and the 2012 Regulations in relation to below EU 
threshold public contracts. This is welcome. However, the actual consequence  is the 
imposition of significant bureaucracy on a situation where associations have had the 
choice to embrace public procurement techniques where it improved their businesses. 
The irony is that for many other purposes, associations are not perceived as being 
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public bodies, e.g.  the VAT regime, where such classification would be extremely 
advantageous. 
 

Part 1 – Key Concepts and Application 
As the definition of a contracting authority is identical to the 2012 regulations, the 
intention is to retain the four tests under section 3(b)(b) and include our members. This 
intention is also specifically referred to in the Policy Memorandum. 
The definition of regulated contracts at below EU thresholds, now £ 50,000 for services 
and £ 2 M for construction, has a logical conception for public bodies as it codifies 
previous guidance. Awareness of the lower thresholds and practical application in 
tendering practices is not wide in the housing association sector and has significant cost 
implications. It is also ironic that we believe the new EU Directive,  due to be published 
in 2014, will substantially raise the services threshold to 750,000 euros  in order to take 
many small organisations out of the public procurement regime. 

Part 2 - General Duties and Procurement Strategies 
The intention of placing some general procurement duties upon organisation in order to 
demonstrate non discrimination, transparency and economic, social and environmental 
well being in the area of operation of a contracting authority, is laudable. However, it 
opens up the whole debate about proportionality for small organisations. 
Section 8 sets out the above principles but does add proportionality to the requirements 
above. We would assume further guidance will be supplied about what this means. 

Section 9 places a requirement on public contracting authorities to facilitate access to 
contracts by SME’s, which given their community economic focus, is entirely supported 
by housing associations. It is ironic that the sector,(and indeed local SME’s) perceive 
public procurement as a hurdle to spend in the local economy, and again significant 
guidance will be needed on balancing S.9 requirements with S.8. 

The restriction under s10 of procurement exercises which involve supported businesses 
is welcome. 
Sections 11 to 14 detail the requirement for organisations with a “significant” 
procurement spend to prepare and publish a corporate procurement strategy and 
annual report. The threshold is given as £ 5M, which many housing associations may 
breach in a particular year if they are undertaking a construction contract, but may not 
be required to comply the following year. We do not think the threshold for significant 
procurement spend is high enough, and we would wish to see  exceptions for 
construction spend. 

The definition of an “area” of operation is also vague. Many of our members work 
throughout Scotland, whereas a local authority or NHS Trust has a geographical 
identity.  

Part 3 Specific Duties 
The specific duties are designed to offer benefits to bidders and ensure greater 
consistency, transparency and proportionality. 
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The use of Public Contracts Scotland, as detailed in Section 18, is common amongst 
many housing associations where it has suited their businesses to utilise its 
procurement methodology, particularly in conjunction with EU advertising requirements. 
The one stop shop concept is useful. However we object strongly to  mandatory 
utilisation.  

Section 19 and its imposition of the consideration of community benefit clauses for 
contracts above £ 4M, is an extension of the previous community benefits guidance 
issued in 2008. 7 Our members wholeheartedly wish to take advantage of all 
opportunities to re-enforce community benefits within their procurement practices and 
annual spend. However, there has been confusion about the interaction between the 
guidance and the application of EU law, resulting in many organisations taking the safe 
approach and reluctantly excluding community benefit requirements in tenders.  

The guidance and subsequent regulations should make it crystal clear in what 
circumstances community benefits can be made a tender requirement while remaining 
within EU treaty requirements. 

Also, we are not clear about the requirement applying above the £ 4M threshold. Our 
members would wish to see community benefit in all areas of spend. However, this 
should be part of the pursuit of their own business objectives to provide value to money 
to tenants, rather than an artificial imposition. 
Sections 22 and 23 provides welcome clarification on the exclusion of bidders and the 
impact of the further extension to cover the ability to exclude companies which operate 
practices such as zero hours contracts will be awaited with interest. 
Section 24 allows further guidance to be issued on pre qualification questionnaires and 
bidder selection, which we await with interest. The clarification on the use of technical 
specifications to restrict bidding in Section 25 is also welcome. 
We believe that the Section 26 requirement on non-charging of fees to bidders for 
tender documents is fair. 

Sections 27 to 29 requiring feedback to be given to unsuccessful and successful 
tenders is fair in principle, but will impose considerable bureaucracy on small 
organisations without improving outcomes or value for money. We believe that this will 
also be the case with  the Section 30 contracts register, as many housing associations 
are unable to provide certainty about spend going forward for various reasons, e.g. 
government budgets, legislative changes and business planning revision. 

Housing associations are not covered by the Climate Change (Scotland) Act 2009,  8 
unlike local authorities and other public bodies. This is another example of our 
anomalous situation. The recyclable materials targets may therefore not apply as we 
are not covered by the Section 31 extension of the 2009 Act through inclusion of 
Section 82A. 

                                            
7 www.scotland.gov.u  Resource  oc               .pdf  

1. 
8 www.scotland.gov.uk/Topics/.../climatechange/...action/climatechangeact  
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Part 4 Remedies 
The imposition of a two tier range of remedies, i.e. above and below EU thresholds,   is 
extremely confusing. However suppliers will have remedies in relation to General and 
Specific duties, e.g. the Section 8 requirement to comply with Treaty obligations, will 
now apply for anything above the new Bill thresholds. 
The removal of the stand-still period pending the outcome of an action is useful, but the 
biggest issue is the confusion between EU remedies. Tel Austria may mean that an EU 
remedy may be available for contracts below the EU thresholds where Treaty principles 
can be shown to have been breached. 

Our members are concerned about the potential  significant expenditure they will be 
required to make in order to seek legal clarification when either being challenged or 
taking advice on potential challenges.   

Part 5 – General 
We have no specific comments. 
 
Conclusion 
SFHA urges the Scottish Government in the strongest possible terms to make housing 
associations exempt from the provisions of the Bill whereby additional duties are 
imposed on contracting authorities for contracts under EU thresholds. 
Our members are only taking part in this debate due to the anomaly of an European 
case which has resulted in the application of public procurement law to our small scale 
and diverse sector. There is no policy rationale for our inclusion and indeed application 
of the four tests under 3 (b) (b) of the 2012 Regulations is becoming increasingly 
untenable. The fact that housing associations do not use public grants for any part of 
their core operation in letting properties to tenants is significant. We are also not under 
the “controle” of any public body. The Scottish Housing Regulator has the power to 
inspect our activities, but only advises rather than directs our member activities. 

The Scottish Government has the ability to exempt us from the application of the 
requirements that the Bill will impose on regulated contracts below EU thresholds but 
above Bill thresholds. 

SFHA has provided an estimate to the Finance Committee of a potential financial 
burden on the sector of around £ 8.5M as a starting point. This estimate is based on the 
potential cost for legal advice and additional staffing to cope with the new requirements 
of the Bill. 
We would be happy to expand further on any of the points herein. 

 
SFHA   
26th November 2013 
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SCOTTISH HUMAN RIGHTS COMMISSION 
 

WRITTEN SUBMISSION 
 
Introduction 
The Commission welcomes the opportunity to submit evidence to the 
Infrastructure and Capital Investment Committee’s consultation on the general 
principles of the Bill. Human rights are engaged both in the procurement process 
and in the delivery of procured services, para. 4 describes in greater detail this. 
The Commission is consequently concerned that no specific mention is made of 
the protection and promotion of human rights in the proposed Bill. The 
Commission sees this call for evidence as a unique opportunity to entrench and 
clarify how human rights are to be protected throughout the process of public 
procurement by strengthening the legislative framework.  
 
The Commission encourages the Scottish Parliament and Government to build 
on the approach taken in the joint Scottish Government and Convention of 
Scottish Local Authority Guidance on Procurement of Care and Support 
Services,1 and consider other national and international developments in this 
area, including:  
-The UK National Action Plan on Business and Human Rights2  
-The UN Guiding Principles on Business and Human Rights3 and 
-The UN Committee on the Rights of the Child General Comment No. 16 
(2013)4. 
 
Recommendation 
The Commission recommends that human rights are explicitly incorporated into 
Part 2 of the Bill - General Duties and Procurement Strategies. A contracting 
authority must, in carrying out a regulated procurement— 
 
  (c) act in a manner compatible to the Human Rights Act 1998. 
 
Legislation should make clear that both human rights legal obligations and 
equality laws apply to public procurement and are a general duty for a 
contracting authority in the course of purchasing activities.5 This will create a 
greater degree of certainty of application thereby leading to increased clarity and 

                                                 
1 Scottish Government, COSLA, Procurement of care and support services, Edinburgh 2010, 

http://www.jitscotland.org.uk/action-areas/commissioning/procurement/ The guidance describes … a human rights 

based approach to the procurement of care and support services in Scotland and defines a set of Guiding Principles 

which should govern the procurement of such services’ 
2 ‘Under the public procurement rules public bodies may exclude tenders from bidding for a contract opportunity in 

certain circumstances, including where there is information showing grave misconduct by a company in the course of 

its business or profession. Such misconduct might arise in cases where there are breaches of human rights. Good 

Business: Implementing the UN Guiding Principles on Business and Human Rights. September 2013. 
3 Foundational Principles 6 provides that States should promote respect for human rights by business enterprises with 

which they conduct commercial transactions. The EU Strategic Framework and Action Plan on Human Rights and 

Democracy, encouraging Member States to implement the UN Guiding Principles by 2013. 
4 The obligation to respect also implies that a State should not engage in, support or condone abuses of children’s 

rights when it has a business role itself or conducts business with private enterprises. For example, States must take 

steps to ensure that public procurement contracts are awarded to bidders that are committed to respecting children’s 

rights. CRC GC 16(2013). 
5 Public bodies have an obligation to respect the Convention rights under the Human Rights Act 1998. 
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consistency in practice. A clear legislative framework is important for business 
too.6 
 
Why human rights? 
 Public procurement is not only an exercise of economics, but affects key 
social, economic and cultural dimensions of our lives. The increasing number of 
public services in Scotland which are provided by private bodies - such as 
aspects of health and social care, housing, detention services, access to 
employment and some utilities - make procurement an important human rights 
issue.7. Scotland’s public bodies spend over £9 billion each year on procurement 
of taxpayers’ money every year, so the decisions that they make when they 
spend that money are of enormous consequence to the public, businesses and 
the economy.8  
 
 To ensure the protection of human rights in the delivery of public services 
– International human rights law imposes on states a general obligation to 
secure enjoyment of the human rights, which extends to “positive obligations”. 
Unfortunately, current legal framework and policy do not make sufficiently clear 
or explicit how the state’s positive duties to protect human rights are to be 
implemented or considered by public authorities in the course of purchasing 
activity. The State ‘duty to protect’ against human rights abuses goes beyond 
preventing abuse of public and private actors and requires it to promote 
corporate human rights awareness. This should be built into the procurement 
process and delivery of public services. Furthermore, a human rights based 
approach to procurement means that people who use the services participate in 
the decision of commissioning and procurement of services as well as in their 
design, delivery and subsequent performance evaluation. Participation helps 
ensure that public services are responsive to the particular needs of users and 
disadvantaged groups. 
 
 To comply with national law – Public bodies have an obligation to respect 
the Convention rights under the Human Rights Act.9 This means that they must 
understand the rights and take them into account in their day-to-day work, when 
devising new policies or procedures, delivering a service directly to the public or 
procuring services from a third party.10 While there has been an emphasis on 
equality and non-discrimination on the Bill, it would appear that a full appraisal of 
potential human rights abuses connected to purchasing of public services has 
not been undertaken. 
 

                                                 
6 It is essential that draft legislation is consistent with national and international human rights standards. A human 

rights approach to Government suggests that both Government and Parliamentarians should ensure that human rights 

standards are protected effectively by domestic law (and practice). Some legislation in Scotland seems to mention 

explicitly human rights standards in areas such as mental health, incapacity and self-direct support. There is no rational 

to explain this selective choice. This type of proactive approach to human rights protection aims to remove the onus 

from individual victims to reduce the risk of violations and the associated cost. 
7 Public sector spending on goods and services across Scotland, in areas such as health and education services, 

amounts to over £9 billion per year. 
8 Nicola Sturgeon, Cabinet Secretary for Infrastructure, Investment and Cities in: Value for money -The Scottish 

Government is currently reforming the public sector procurement process. Holyrood Magazine, May 8 2013. 
9 Section 6 of the Human Rights Act 1998. 
10 Private providers of public services should act in a manner compatible with human rights. This duty to protect 

human rights flows from the Human Rights Act 1998. 
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How to protect human rights in public procurement  
Human rights standards can be part and parcel of the procurement process. The 
Commission provides below some example of how, when and why it is important 
to embed   human rights into the different levels of the procurement process. 
The Commission recommends that the guidance which will follow this Bill 
should also include explicit reference to human rights standards, including the 
Human Rights Act 1998 and the Equality Act 2010, explaining what they mean in 
practice. Incorporating human rights into public procurement would also help 
drive up standards and achieve the Government’s policy objectives related to 
person - centredness and personalisation. 
 
 Advertisement Stage- Human rights standards and policies can be 
set out in the Contract Notice. 
 
As the Scottish Government notes "procurement is a key means of delivering the 
Government’s priorities and underpins the achievement of the social, economic 
and environmental benefits that sustainable economic growth demands”.11 
Sustainable development requires not only the promotion of social and labour 
law, fair and ethical trading, and climate change mitigation,12 but also human 
rights. There is a need to make these connections explicit to both contractors 
and public authorities. For example, a person wishing to procure services will 
understand better the relevance of using human rights standards in the delivery 
of the service (i.e. a service provider of health, detention related services or 
social services should ensure that clients/patients’ privacy rights are respected. 
This includes those rights contained in Article 8 of the European Convention on 
Human Rights - right to respect for his private and family life, his home and his 
correspondence)13.  
 
 Technical Specifications- Technical specifications should include 
human rights where they clearly relate to the contract.   
 
Contracting authorities should be able to procure good and services with 
consideration for particular socially responsible qualities. Social considerations 
such as employment or labour conditions or the compliance with the provisions 
of International Labour Organisation (ILO) conventions can be included in 
contract performance clauses if these have been stated clearly in the tender 
documents. This requirement should be clearly stated in the technical 
specification where they clearly relate to the service to be procured. This may, 
for example, be the case in the procurement of detention services or transport of 
detainees to ensure treatment is compatible with the obligation to treat detainees 
humanely and with dignity.14  
 
 Selection Stage- National legislation should set out a definition of 
“grave professional misconduct” as the basis for exclusion of bidders with 
reference to human rights abuses.  

                                                 
11 Quote from the Scottish Sustainable Procurement Action Plan in the Consultation document 
12 See para. 125 of the Consultation document. 
13 See for example FGP v Serco Plc & Anor [2012] EWHC 1804 (Admin) (05 July 2012 
14 As required by Articles 3 and 8 of the Human Rights Act 1998. See Jamie McRorie, “Procurement and Human 

Rights Part I”, Issue 43, 1 November 2008. 
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Whilst Section 23 of the Bill includes ‘an act of misconduct’ as a determinant for 
the suitability of a supplier to be invited to bid for a public contract it does not 
refer explicitly to human rights abuses. Primary legislation should provide legal 
clarity on this matter. One such area may be the use of child labour, 15 prohibited 
in various articles of the UN Convention on the Rights of the Child and ILO 
Conventions to which the UK is a party.  
 Award Stage- The criteria and sub-criteria that constitute what is the 
most economically advantageous tender may include human rights criteria to 
form part of what is the most economically advantageous tender. 
 
Environmental considerations are already generally considered as part of the 
award criteria in many public contracts and the same approach should be taken 
to human rights. There may be circumstances where awareness of human rights 
standards and a demonstrable ability to perform a contract in compliance with 
human rights standards may be particularly important, for example in contracts 
for the provision of public services to vulnerable or marginalised members of 
society.16 
 
 Contract clauses- Human rights can and should be part of contractual 
performance clauses where relevant.  
 
Where relevant, human rights law and standards can be incorporated into 
contractual specification as minimum standards of compliance but also as a duty 
to be fulfilled and a service requirement under the terms of the contract. For 
example, contracts for social service delivery may be defined as requiring to be 
in accordance with respect for private and family life and the prohibition of 
degrading treatment in terms of Article 8 and Article 3 of the Convention. Article 
8 of the Convention, as well as invoking notions of privacy, also includes other 
aspects of an individuals physical and psychological integrity, which means that 
poor social care which falls short of degrading treatment could in some cases 
constitute an Article 8 violation. 
 
The Commission trusts that these comments will provide a useful source of 
information relative to the draft legislation and encourages both the Scottish 
Parliament and Government to adopt the recommendations in this response. 
The Commission would be happy to provide further information on any of the 
issues raised in this submission.  
 
About the Commission – The Commission was established by The Scottish 
Commission for Human Rights Act 2006, and formed in 2008. The Commission 
is a public body and is entirely independent in the exercise of our functions. The 
Commission mandate is to promote and protect human rights for everyone in 
Scotland. The Commission is one of three national human rights institutions in 
the UK, along with the Northern Ireland Human Rights Commission and the 

                                                 
15 European Commission, Evaluation Report Impact and Effectiveness of EU Public Procurement Legislation, 2011, 

p82. 
16 The Public Procurement Research Centre of Bundeswehr University, Munich, published a report in December 2010 

entitled "Modelling a Cost Benefit Analysis for Socially Responsible Public Procurement – A Guideline for Public 

Buyers" (the Report).  The Report analysed various methodologies through which social standards, including many 

human rights criteria, may be incorporated into the Award Stage of the tender process. 
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Equality and Human Rights Commission. It currently chairs the European 
Network of National Human Rights Institutions. 
 
Scottish Human Rights Commission 
29 November 2013 
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SCOTTISH INFORMATION COMMISSIONER 
 

ROSEMARY AGNEW 
 

WRITTEN SUBMISSON 
 
 
I responded to the Scottish Government’s consultation on the Procurement 
Reform Bill late last year. Regrettably, my comments do not appear to have 
been picked up in the draft Bill and I have significant concerns regarding the 
operation of sections 28 and 29 as currently drafted. 
 
As Scottish Information Commissioner, I am responsible for the promotion 
and enforcement of the Freedom of Information (Scotland) Act 2002 (FOISA) 
and the Environmental Information (Scotland) Regulations 2004 (the EIRs).  
Both give individuals (including the persons listed in section 28(1) of the Bill) 
the right to ask for any recorded information held by a Scottish public 
authority.  The request can be made at any time (unlike section 28(2)(b) of the 
Bill).   
 
The right to be given information under FOISA and the EIRs is subject to a 
number of provisions.  For example, information may be withheld if disclosure 
would, or would be likely to, prejudice substantially the commercial interests of 
any person (section 33(1)(b) of FOISA) or disclosing the information would be 
a breach of confidentiality (section 36(2) of FOISA). 
 
Therefore, there already exists in Scotland a means by which individuals can 
request recorded information held by Scottish public authorities in relation to a 
procurement exercise regulated by the Bill.  
 
I appreciate and would advocate making information available in the way set 
out in the draft Bill is good practice. I am not suggesting that the provisions 
contained in sections 28 and 29 of the Bill should be removed, especially as 
making information available in this way is good practice and, in any event, 
the rights in section 28(4) are wider than the right to access recorded 
information. But I would strongly recommend that consideration is given to 
bringing these provisions (in sections 28 and 29) more into line with the 
existing provisions in FOISA and the EIRs.  
 
This could be done by making the following changes: 
 

(i) Section 28(2) – making the format of a request the same as that 
required for making an information request under section 8 of FOISA.  
 

(ii) Section 28(3) – changing the period during which a response should be 
made from 30 days to 20 working days, in line with section 10 of 
FOISA. 
 

(iii) Section 29 – amending the reasons for withholding information so that 
they tie in with the exemptions in section 35 (Law enforcement) and 
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section 33 (Commercial interests and the economy) of FOISA.  A 
public interest test should also be added to these provisions in line with 
section 2(1)(b) of FOISA, so that, even where an exemption applies, 
the information should be disclosed if, on balance, the public interest in 
disclosing the information outweighs the public interest in maintaining 
the exemption. 
 

It may also be useful to introduce a new provision into section 28, which 
makes it clear that the rights to obtain information under the Bill are without 
prejudice to the right to make a request for recorded information under FOISA 
or the EIRs.   
 
My suggestions are made with the intention of making sure that Scotland has 
an integrated approach to access to information legislation and that there is 
consistency in the approach.  Unless there is clarity as to which regime is 
being used, this part of the Bill as drafted is very likely to lead to confusion, on 
the part of both public authorities and requesters who are used to dealing with 
information requests under freedom of information legislation.   
 
Rosemary Agnew 
Scottish Information Commissioner 
5 December 2013 
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SCOTTISH LOCAL GOVERNMENT PROCUREMENT FORUM 
 

WRITTEN SUBMISSION 
 
The introduction of the Bill is to be broadly welcomed.  Scotland and The UK appear 
to be unusual in the European Union in not having a single unified set of regulations 
covering all public sector procurement.   
 
Whilst it is recognised that the Bill is intended to fill the space left by the 
requirements of the EU Procurement Directive, the introduction of the Bill separately 
from Implementing Regulations transposing the forthcoming revision of the EU 
Procurement Directive will not deal with this anomaly.  It will however provide a 
degree of clarity and certainty around applications of Treaty principles to sub-
threshold contracts. 
 
The Bill also clarifies the Government’s intentions with regard to the pursuit of social, 
economic, and environmental benefits to be derived from public procurement; and 
the use of public procurement as a tool of wider policy delivery.  It is helpful to have 
this made explicit and to have some structure placed around these aspirations. 
 
The requirements relating to transparency in all aspects of tendering are particularly 
to be welcomed. 
 
The clarification of actionable duties and the means of bringing challenges, as well 
as the remedies available to affected parties similarly clarifies rights of challenge and 
should be welcomed in terms of allowing for a similar degree of right of challenge 
and ease of bringing challenges, at sub-threshold contract values.  The difficulty in 
bringing a challenge under judicial review via the Court of Session as against the 
relative ease of brining a challenge under Regulation 47 of the Public Contracts 
Scotland Regulations in respect of higher value contracts has always seemed an 
unaccountable anomaly. 
 
There are some difficulties: 
Firstly whilst clarification regarding the selection of suppliers is helpful, there are no 
similar provisions relating to the selection of award criteria.  This allows the potential 
for discrepant and contradictory choices between the range of criteria available to 
Contracting Authorities at sub-threshold level and those available for over-the-
threshold projects.  An alignment between the Procurement Reform Bill and the 
Public Contracts (Scotland) Regulations would be very welcome.  There seems to be 
no real reason why they should be different, however the fact that the Bill leaves 
Contracting Authorities to interpret these matters differently allows for the 
continuation of inconsistent behaviour, which the Bill seems to be seeking to 
minimise. 
 
Secondly there will undoubtedly be costs in implementation which have been 
underestimated.  Since one of the purposes of the Bill is to improve transparency 
and consistency, it follows that the public sector must currently be behaving in an 
opaque and inconsistent way, in at least so significant a number of areas as to 
require legislation.  That being the case, a significant number of organisations must 
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require significant amendments and improvements to their working methods, and are 
likely to incur significant costs in doing so. 
 
Finally there are many factors in the Bill in which Ministers may by regulation or 
order introduce further regulations or requirements.  Whilst this may well be to allow 
for the requirements of the transposition of the forthcoming EU Procurement 
Directive into Scots Law, it does leave a considerable degree of uncertainty as to 
what the final regime following the amendment of the Public Contract (Scotland) 
Regulations or other relevant legislation such as the Community Empowerment and 
Renewal Bill, will look like. 
 
With regards to specific requirements: 
 
Regulated Contracts:  Many Councils’ Standing Orders threshold for works is 
£50,000.  If local thresholds increase their thresholds to fall in line with the new 
threshold of £2m for Works, this may mean a loss of visibility of contracts for SMEs 
below £2m. Clarity is required around whether Councils can maintain its £50,000 
works threshold 
 
Sustainable Procurement Duty:  Although some Councils already consider the 
requirements noted in the bill, there is a requirement to consider to what extent 
SMEs and Third Sector wish to access public contracts.  Research carried out 
elsewhere in the public sector that shows of SMEs surveyed in Scotland, only 
around 20% of them wish to access public contracts directly though the percentage 
is much higher via sub-contracting 
 
Procurement Strategy and Plans:  The Bill will require a contracting authority to 
have a procurement strategy where it expects to spend £5million or more on 
regulated procurements in the next financial year. If the contracting authority does 
not already have such a strategy, one will require to be prepared. Existing strategies 
must be reviewed and where necessary revised in successive years where 
anticipated spend meets the £5 million threshold.  Given the requirements under the 
Annual Procurement Report (APR) it would seem to make sense to reflect the items 
to be reported in the APR in each strategy review. As the APR requires a summary 
of all regulated procurements for the following 2 years this may prove a difficult 
projection, or may mean that the strategy will require to be updated more frequently 
than annually. The obligation to indulge in wide spread consultation of stakeholders 
to verify sustainable and community benefits could provide onerous implementation, 
monitoring and enactment obligations requiring significant resources. A final area of 
concern may be the Council’s ability (via the Strategy) to recommend/oblige/adopt as 
policy, payments to organisations we do not technically have contracts with – sub-
contractors and their sub-contractors – there is also significant risks in the Council’s 
ability to monitor such obligations.   
 
The annual report seems to require significant forward planning and identification of 
future needs. This would not take account of factors which are unpredictable or 
outwith the Council’s control. The requirement to forecast 2 years ahead seems out 
of synch with most Strategies (usually 3 or 5 years) and may require strategies to be 
amended to this timescale to align information gathering. Again the alignment to the 
Procurement Strategy and its success or otherwise, may prove a difficult reporting 
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obligation. There is also the risk that secondary legislation may require significant 
reporting obligations in areas such as community benefit and sustainability.  
 
Annual Procurement Report:  Scottish Procurement already requires the Public 
Sector to upload best practice indicators to their national system which are extracted 
for reporting to Public Procurement Reform Board.  Rather than creating a new and 
additional annual report requirement, Scottish Procurement should use the 
mechanism they already have to draw off annual reports rather than require all public 
sector bodies to create numerous annual reports across the public sector 
 
Community Benefit Requirement:  The bill advises that detailed guidance will be 
issued on Community Benefits. However, it should be noted that not all contracts can 
support community benefits.  Where contracts can support community benefits there 
may be an additional cost factor both for the Council and supplier which will result in 
a higher contract value.  The cost will only be known at the point of tender.  Rather 
than require all public sector bodies to incur repetitive administrative costs of tracking 
community benefits and SME participation in tenders, this can and should be done 
nationally by Scottish Procurement through Public Contracts Scotland. 
 
The requirement for community benefit requirements to be specified in the contract 
notice, reduces the possibility for consideration of other community benefits which 
tenderers may have been able to suggest. It is arguable that suppliers and providers 
are better placed, particularly in areas such as innovation, to propose community 
benefits which are much more relevant to the nature of the contract being performed.  
 
Exclusion of Economic Operators on grounds of criminal activity  
This is broadly welcomed.  However, further clarification would be helpful on which 
criminal convictions would result in the economic operators being excluded from a 
contract. 
 
Clarity is required around how this sits with requirements such as the rehabilitation of 
offenders and spent convictions. 
 
Technical Specification:  The bill advises that detailed guidance will be issued on 
technical specifications. Although, clarity is required on what this will entail, care 
must be taken to ensure that any guidance allows for flexibility to develop the scope 
of the contract being tendered and ensure that specifications can be most 
economically advantageous to avoid additional cost factor both for the Council and 
supplier as too prescriptive guidance and inflexibility may result in a higher contract 
values.   
 
Amendment of Climate Change (Scotland) Act 2009 – 82A Procurement of 
recycled and recyclable products etc. The bill advises that detailed guidance will 
be issued on specifications. Although, clarity is required on what this will entail, Care 
must be taken to ensure that any guidance allows for flexibility to develop the scope 
of the contract being tendered and ensure that specifications can be most 
economically advantageous to avoid additional cost factor both for the Council and 
supplier as too prescriptive guidance and inflexibility may result in a higher contract 
values.   
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SEC GROUP SCOTLAND 
 

WRITTEN SUBMISSION 
 
SEC GROUP SCOTLAND 
SEC Group Scotland represents the largest sector in Scottish construction by 

value.  SEC Group Scotland is an umbrella body representing the premier 

construction trade associations in Scotland: 

 

British Constructional Steelwork Association 
 
Building & Engineering Services Association 
 
Lift & Escalator Industry Association 
 
Scottish and Northern Ireland Plumbing Employers’ Federation 
 
SELECT (trading name for the Electrical Contractors’ Association of Scotland) 
 

Together these trade associations represent contracting businesses 

specialising in mechanical and electrical services, lift and escalator 

installation, repair and maintenance, plumbing services and steel fabrication. 

 

GENERAL COMMENTARY 
1. Construction forms the largest element of public sector spend in 

Scotland and, therefore, the industry has rather more than just a passing 

interest in the passage of the Procurement Reform (Scotland) Bill.  We 

wholeheartedly welcome the introduction of this Bill which will help to re-

shape public sector procurement through the promotion and 

implementation of best practice. 

2. Moreover we welcome the overriding statutory duty upon public 

procurers to treat firms in a fair, transparent and proportionate manner 

and the additional sustainable procurement duty placing emphasis on 

local SME involvement in public procurement.  For the first time SMEs 

will have the ability to effectively challenge procurement malpractices. 
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3. Our interest in submitting this evidence is to invite the Committee to 

consider our suggestions for furthering the aims of the Bill.  They should 
not be regarded as criticisms of the Bill’s provisions but rather as 

constructive proposals to ensure that this groundbreaking 
legislation will have the desired impact.  Also we acknowledge that 

the Bill provides a framework to which will be added substantial detail 

through secondary legislation 

 
DEFINITION OF “CONTRACTING AUTHORITY” 

4. Listing the names of the “contracting authorities” (to which the legislation 

will apply) in the Schedule is very helpful.  We also suggest that the 

definition of “contracting authorities” be extended to include those non-

public sector procurement bodies or agencies which are in receipt of public 

funds for their procurements.  When using public funds they should, in 

principle, be subject to the same statutory requirements as applicable to 

public sector procurers.  This could, of course, be addressed by Scottish 

Ministers when using their power to make regulations to modify the 

definition of “contracting authority”.  If “contracting authority” is broadened 

as suggested, an amendment to the definition of “regulated contracts” will 

also be required. 

 

RECOMMENDATION 
 
The definition of “contracting authority” should include  
non-public bodies in receipt of public funds for their 
procurements. 
 

 

DEFINITION OF “REGULATED CONTRACTS” 

5. We suggest that further consideration is given to the thresholds, in 

particular to the £2m threshold for public works contracts.  There is 

always the possibility that, in order to avoid the statutory requirements, 

public bodies will break up contracts over the threshold so that they just 

come under it.  We suggest a lower threshold is preferable, perhaps the 

£50k applicable to public contracts generally.   
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6. Clause 5 refers to the estimated value of the contract as being that 

“which the contracting authority expects to be payable”.  This could have 

the unintended consequence of promoting avoidance rather than 

compliance.  The initial value of a works contract could be under £2m 

but a large variation to the works could increase the value to well over 

the threshold.  It would be fairly easy to argue that the variation (and, 

therefore, the increase in value) was not expected.  Again this would 

support our proposal for a lower threshold. 

 

RECOMMENDATION 
 
The threshold of £2m for works contracts should be lowered to 
£50k. 
 

 
DUTIES UPON “ECONOMIC OPERATORS” 

7. We believe that some of the duties under the Bill could also be applied to 

“economic operators”, especially those who use supply chains to deliver 

the bulk of the works procured by the contracting authority.  The Bill’s 

overall aim of improving procurement practices in the public sector could 

be undermined by bad practice applied by “economic operators” when 

selecting and contracting with their suppliers. 

8. The general duties in clauses 8(1) and 9(1) could equally be applied to 

“economic operators” with respect to their supply chains.  In addition 

some of the specific duties could also be extended to “economic 

operators”: 

 

 Clause 17: Sub-contracting opportunities could be posted on the 
website. 
 

 Clause 21: The guidance should also extend to “economic 
operators” passing community benefit requirements on 
to their supply chains. 
 

 Clauses 23 
& 24: 

Selection of tenderers and guidance on selection of 
tenderers. 
 

 Clause 26: Charges for participation in the procurement process. 
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 Clause 27: Giving reasons for exclusion from the procurement 
process. 
 

 Clause 28: Request for further information. 

 

9. An alternative approach – other than extending the statutory duties to  

“economic operators” – is to add a requirement to clause 11(5) 

(Procurement Strategy) as follows: 

 

“The procurement strategy must, in particular –  

Set out how the authority intends to ensure that the content of the 

duties in sections 17, 21, 23, 24, 26, 27 and 28 is to be cascaded down 

the supply chains of economic operators.” 

 

Clause 11(5)(c) already requires authorities to set out in their 

procurement strategies how they intend to regulate payment 

performance along the supply chain.  However we should strive to 

deliver the broader benefits of this legislation to small businesses 

acting as sub-contractors. 

 

RECOMMENDATION 
 
Many of the statutory duties in the Bill could equally apply to 
“economic operators” with respect to their supply chains. 
 

 
REMEDIES 

10. Enforcement of the statutory duties lies with the Sheriff Court or Court of 

Session.  We suggest that enforcement by the courts should not be the 

primary means of enforcement: 

 

 Traditional procurement mindsets could hinder implementation of 

this legislation; therefore there is a need to have in place a “driver” 

to monitor and challenge non-complying practices on an on-going 

basis.  

 

485



 

5 
 

 Many “economic operators” will be small businesses; they will not 

have the financial means to bring a court claim which will then 

enable an errant authority to continue with its non-compliance. 

 

 Not all duties under the Bill will be susceptible to court action.  For 

example, what would happen if an authority neglected to include 

within its procurement strategy how it intends to ensure that 

suppliers to “economic operators” are paid within 30 days?  An 

“economic operator” would have little interest in pursuing a claim 

against the authority.  However sub-contractors will be aggrieved by 

the authority’s failure to address this but they cannot bring a court 

action. 

 

11. Many of the responses to the public consultation on proposals for this 

legislation favoured the appointment of a Public Procurement Regulator 

or Ombudsman to oversee and drive implementation of the statutory 

duties.  Furthermore the responsibilities of such Regulator/Ombudsman 

could extend to challenging poor procurement behaviour exhibited by 

“economic operators” to their supply chains. 

 

12. There are now many examples of regulatory authorities.  For example 

the Pensions Regulator publishes guidelines and codes of practice for 

pension trustees and will take action in the event that a pension fund is 

not being properly administered.  This year the Groceries Adjudicator Act 

(which applies to Scotland) introduced the office of the Groceries 

Adjudicator with powers to draw up guidance to govern commercial 

relationships between the large supermarkets and their suppliers.  The 

Groceries Adjudicator can pro-actively intervene to deal with cases of 

unfair dealing. 

 

13. We are strongly of the view that the Bill should establish an Office of 

Public Procurement Regulator (or Ombudsman) to help in enforcing the 

Bill’s provisions.  We believe that the cost of such office will be more 
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than offset by the contribution the Regulator will be able to make in 

improving standards and the overall efficiency of procurement practices, 

thus achieving cost savings across the public sector. 

 

14. The Regulator could, in the first instance, seek to facilitate public bodies’ 

compliance with their statutory duties (through the promotion and use of 

guidance).  But he/she should also have an enforcement function. 

 
15. Where public bodies have failed to discharge their statutory duties the 

Regulator could issue proceedings to force compliance by the offending 

public body.  Additionally the Regulator could be given powers to take 

over the procurement function of a public body with a history of lack of 

compliance with the statutory duties and/or could be given a power to 

order a stop on the expenditure of public funds until the public body in 

question has demonstrated to the Regulator that it has put its 

“procurement house” in order. 

 
16. In the event that the statutory duties are extended to “economic 

operators” the Regulator could also have enforcement powers to deal 

with non-compliance by “economic operators”.  They could be excluded 

from public sector procurement opportunities for a period following two 

notified instances of non-compliance which have not been rectified. 

 

In discharging his/her satisfactory functions effectively it is vital that the 

Regulator should be seen as independent of government.  To this end 

we believe the Regulator should be statutorily accountable to the 

Scottish Parliament. 

 
RECOMMENDATION 
 
We suggest that the Bill should make provision for a Public 
Procurement Regulator with powers to both facilitate and enforce 
compliance with the statutory duties. 

 
SEC GROUP SCOTLAND 
26 November 2013 
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SELECT 
 

WRITTEN SUBMISSION 
 

About SELECT 
 
Formed in 1900 as The Electrical Contractors Association of Scotland, 
SELECT has served the electrical industry longer than any other trade 
association in the world. 
 
Throughout the past 113 years, SELECT has primarily been occupied with: 
 The raising of industry standards 
 The development of market opportunities for Member companies 
 Building skills to the benefit of the Scottish economy through  
a) provision of high-quality robust apprenticeships and  
b) continuing training in new industry standards  
c) the ‘bolting-on’ of additional skill sets such as Estimating & Tendering, 
Renewable Technologies etc 
 
SELECT’s 1,250 Member companies provide electrical services across all of 
Scotland from Stranraer to Unst.  In doing so, they turnover £1 billion per 
annum, employ 18,000 people and recruit apprentices in numbers that 
consistently place us in the top three of all Scottish apprentice intakes. 
 
The structure of our industry closely mirrors that of the Scottish economy as a 
whole in that it has a tiny number of Large companies, a small number of 
Medium sized  and Small enterprises and a very long tail of Micro businesses. 
 
SELECT Member firms by number of employees   
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                              Coys Cum No Cum %                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            

NB: The Procurement Bill 
establishes a threshold of  
£50,000.   IF the intention 
were that Scotland’s 
public sector should not 
award contracts of less 
than £50,000, then two 
thirds of SELECT 
member firms (808 out of 
1,230)  would be 
excluded from the public 
sector spend.  Other 
Scottish trades would 
share a similar 
experience.  It is vital that 
this must not happen.  
Micro firms must be able 
to benefit from the 
spending of taxpayers 
money also.                                    

Over 600 3 1223 100%  

401 to 600 6 1220 99.8%  

201 to 400 8 1214 99.3%  
101 to 200 10 1206 98.6%  
51 to 100 27 1196 97.8%  
41 to 50 11 1169 95.6%  
31 to 40 15 1158 94.7%  
11 to 20 92 1114 91.1%  
3 to 10 385 1022 83.6%  

1 to 2 637 637 52.1% 
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SELECT’s current perception of Scottish Public Procurement 
  
The existing process is fragmented, bureaucratic, elaborate, expensive and 
dysfunctional.  It appears to be designed mainly to meet the legal obligations 
of large public sector bodies and the expectation that their procurement 
techniques should be “efficient”.  One consequence of this is that contracts 
parcel sizes have been forced upwards through aggregation including the 
adoption of a cross-trades approach – thus forcing contracts onto the 
European Journal and inviting pan-European competition. 
 
Searching for economies of scale is indeed likely to lead to reduced costs in 
the procurement process but, by doing so, is almost certain to be 
accompanied by an unnecessarily high opportunity cost –especially in an 
economy such as we have in Scotland.  “The man who prides himself on 
making no losses on one account is almost certainly incurring unnecessary 
losses on another account” (Stafford Beer) 
 
So far – across many decades - we have missed the opportunity to use the 
purchasing process in the national interest.  That is, we have sacrificed 
“effectiveness” on the altar of “efficiency”. 
 
We have consistently missed the opportunity for the public sector to behave 
as a “Best Practice Client”.  Scotland’s public sector has largely abdicated 
their responsibility in respect of sub-contractors.  The focus has been on 
awarding the main contract with little attention given to security of payment for 
the supply chain.  Even when such issues are included as part of the 
tendering process, our experience is that there is seldom an occasion when 
checks are made and audits are almost unheard of. 
 
Neither has the golden opportunity of the public sector spend been seized 
upon to promote Best Practice of other kinds – the employment of 
apprentices, for instance. 
 
We have had a Scottish Government Procurement Manual to guide us but the 
largest part of the public sector spend has remained outside its influence.  For 
this reason we wholeheartedly back the publication of the named 
organisations that will be included under this legislation – particularly the 32 
local authorities. 
 
Shared aspirations for the future 
 
Speaking only for the electrical installation industry we believe that, given the 
current prevailing conditions, there are few if any contractors who have the 
resources to engage with the public sector who are not already doing so.  
That said, the Bill contains provisions which will reduce the costs of the 
tendering process and free up human resources to tackle other business 
needs.  We refer, of course, to the scrapping of tendering charges, the 
operation of a single portal for all of the public sector and streamlined pre-
qualification.  We welcome these changes. 

489



3 
 

We also concur wholeheartedly with Scottish Government’s objectives for the 
Bill as set out in the Policy Memorandum because they go beyond improving 
what we’ve already got and, at last, appear to tackle the very large proportion 
of the public sector budget that for decades has gone right over the heads of 
the very companies that form the heart of the Scottish economy.   
 
We agree that Public Procurement has the potential to be a very powerful 
lever which, if used to maximum effect, can create the growth to make 
Scotland a more successful country by channeling the public sector spend 
into areas of the economy which have never before benefitted from such a 
large injection of funds. 
 
Specifically, the single portal, one-off pre-qualification and the removal of 
charges have the potential, for the first time, to draw more contractors into 
dealing with the public sector.  This process, however, needs to be supported 
by a firm resolve to drive down parcel sizes to make sure that local companies 
can gain previously unobtainable public sector business and create a set of 
circumstance whereby carbon footprint is reduced and goods and services to 
support those businesses are bought in local communities – thus bringing into 
play the “multiplier effect” and adding capacity and resilience to Scotland’s 
supply side. 
 
A new mindset needed 
 
So many of SELECT’s small businesses have had unhappy experiences 
dealing with the public sector in the past that most will be hard to persuade 
that matters could get better.   
 
We regard the concept of Community Benefit to be a vital contributor to 
driving down the public sector spend into sectors of the economy dominated 
by small firms.  We would expect “Community Benefit” to include the awarding 
of business to truly local businesses.  This will build community links between 
small businesses and their public sector neighbours, increase participation 
rates and reduce carbon footprint in the process. 
 
We, of course, will actively promote the opportunities arising for our Members.  
If this can be made to work across all of Scotland’s trades, the prospects for 
growing the Scottish economy would be very significant 
 
Unfinished business 
 
We recognise that the Procurement Reform Bill represents the start of a 
longer process, but it is a start which has the support of SELECT.  We hope 
that all of the measures outlined in the Bill make it into the Act and we look 
forward to addressing some of the other issues.  Here are some that will 
attract our attention: 
 
Tenderer Standards:  Our industry is blessed with well-established 
government-approved industry  standards that are widely recognised and 
which we would expect to be expressed as a minimum requirement for any 
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tender with an electrical installation element.  As a minimum, this should 
include Building Standards Division’s Certification of Construction Scheme for 
Electrical Installation. Such provisions would effectively be a type of pre-
qualification. 
 
Tender Conditions:  Opportunities should be sought to ensure that it is the 
most reputable companes that are preferred for tender awards.  Companies, 
for example, that can demonstrate competence through inspection; 
companies engaged in the training of apprentices; companies with a reliable 
sub-contract payment record and companies that are up to date with taxes. 
 
Procurement Strategies, Reports and Feedback:  We welcome the 
requirement for public sector bodies to produce a procurement strategy and to 
report back on the previous year.  This will provide the opportunity for 
businesses to plan ahead and to develop their strategy in the light of 
upcoming contracts and the outcome of past tender awards. 
 
The requirement for contracting authorities to provide specified information to 
excluded suppliers and to unsuccessful tenderers is important – as is their 
obligation to respond to any written request from tenderers. 
 
For far too long, businesses seeking to secure public sector tenders have 
been kept in the dark regarding what the client is really looking for.  Much 
better transparency is needed to enable companies to better meet the needs 
of the public sector. 
 
Scrutiny and Dispute Resolution:    We have concerns that for most contracts, 
there is insufficient attention paid to the contract after it is signed.  We would 
like to see a system introduced whereby contracts are regularly scrutinised to 
ensure that main contractors deliver on promises made. 
 
Where unresolved disputes occur, we fear that the Courts would be too slow, 
too onerous and too costly and that dispute resolution could be better 
achieved through the appointmen t of an individual or body enabled to act on 
non-conformity – essentially an Ombudsman for the industry.  (See 
Lewandowski and Crawford’s Review of Scottish Public Sector Construction.) 
 
Scottish Water:  We are greatly heartened by the long list of public sector 
bodies explicitly identified in the Bill.  There is, however, one organisation that 
is extremely noticeable by its absence and that is Scottish Water.  While we 
recognise that other utilities are not included either, it should be borne in mind 
that Scottish Water is owned by the taxpayer and, in our opinion should be 
subject to the same procurement scrutiny as other public sector bodies.  We 
would like to see this situation corrected. 
 
SELECT 
03 December 2013 
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SOUTH AYRSHIRE COUNCIL 
 

WRITTEN SUBMISSION 
 
At its meeting on 10 October 2013, South Ayrshire Council resolved as follows: 
 

“the Council 

 supports the elimination of the operation of blacklists in the construction 
industry; 

 where permitted by current or future procurement legislation, will exclude 
companies involved in blacklisting of trade unionists from future contracts; 

 seeks assurances from companies included in future contracts that they 
have processes in place to encourage the reporting by workers, including 
those who are trade union members, of workplace concerns, particularly 
in respect of health, safety and welfare; and 

 given that the current legislation does not permit us to exclude companies 
specifically for blacklisting, writes to the Scottish Government urging the 
inclusion of clauses in future Scottish Bills covering public procurement to 
prevent companies involved in the blacklisting of workers from securing 
future public sector contracts.” 

 
Following on from the publication of The Procurement Reform (Scotland) Bill on 3 October 
2013, South Ayrshire Council wishes to express its support of the Scottish Government’s 
increased focus on sustainability and, in particular, social responsibility within Scottish 
public procurement; (Part 2, Section 9, Sustainable procurement duty.) 

With the specific practice of ‘blacklisting’ in the construction industry being mentioned in 
the Deputy First Minister’s recent speech at the annual Procurex Scotland, National Public 
Procurement Conference, we note  that the enabling powers included in the reform bill 
could be used to introduce regulations which would allow Scottish public bodies, through 
their assessment of a company’s suitability to bid for a public sector contract, to prevent 
any organisation involved in the unacceptable practice of blacklisting from being included 
in any procurement process. 

With specific reference to the Bill’s Policy Memorandum, paragraphs 86 and 87 (specific 
duties of contracting authorities), it is expected that only reputable persons or 
organisations should be awarded public sector contracts.  Although amendments to the 
Employment Relations Act in 2010 have supported the elimination of blacklisting in the 
construction industry, it is South Ayrshire Council’s hope that the reform bill can go one 
step further by introducing legislation that defines blacklisting as an act of ‘grave 
misconduct’.  This will allow the public sector to legally exclude any tenderer that has 
previously been involved in this improper practice. 
 
I welcome this opportunity to submit this Council's views on the Procurement Reform 
(Scotland) Bill in light of the recent resolution of this Council. 
 
Acting Executive Director 
South Ayrshire Council 
7 November 2013 
 

492



1 

 

SOUTH LANARKSHIRE COUNCIL 
 

WRITTEN SUBMISSION 

 

Extent of application 
The Bill has no express exclusion for non-commercial contracts between public 

bodies. This was raised as a proposal in the consultation and was generally 

supported. South Lanarkshire Council considers it would be beneficial for these 

types of contracts to be expressly excluded and for provisions to be added to the 

Act clarifying that its provisions do not apply to these contracts. 

 

The Bill does not limit application of the Act where the procurement is of health 

or social services. Where such services are Part B services this introduces a 

further set of regulation for above EU Threshold Procurements which did not 

previously exist. Where the contract is for Part B Services above the EU 

threshold the EU regulations do not fully apply, but, the provisions in the 

Procurement Reform (S) Act 2014 will apply and will require contracting 

authorities to comply with the sustainable procurement duty, publication of 

contract notices and award notices, and imposition of community benefit 

requirements. This adds a further layer of regulation which will require to be 

viewed in light of the new light touch rules which will need to be introduced as a 

result of the new EU Directive.  

These new requirements will affect the continuity of care and will lead to 

uncertainty for individuals being supported.  

 

Strategic procurement plan  
The Bill will require a contracting authority to have a procurement strategy where 

it expects to spend £5million or more on regulated procurements in the next 

financial year. If the contracting authority does not already have such a strategy, 

one will require to be prepared. Existing strategies must be reviewed and where 

necessary revised in successive years where anticipated spend meets the £5 

million threshold.. Given the requirements under the Annual Procurement Report 

(APR) it would seem to make sense to reflect the items to be reported in the 

APR in each strategy review. As the APR requires a summary of all regulated 
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procurements for the following 2 years this may prove a difficult projection, or 

may mean that the strategy will require to be updated more frequently than 

annually.  

 

The obligation to indulge in wide spread consultation of stakeholders to verify 

sustainable and community benefits could provide onerous implementation, 

monitoring and enactment obligations requiring significant resources. A final 

area of concern may be the Council’s ability (via the Strategy) to 

recommend/oblige/adopt as policy, payments to organisations we do not 

technically have contracts with – sub-contractors and their sub-contractors – 

there is also significant risks in the Council’s ability to monitor such obligations.  

 
Annual Procurement Report 
The annual report seems to require significant forward planning and 

identification of future needs. This would not take account of factors which are 

unpredictable or outwith the Council’s control. The requirement to forecast 2 

years ahead seems out of synch with most Strategies (usually 3 or 5 years) and 

may require strategies to be amended to this timescale to align information 

gathering. Again the alignment to the Procurement Strategy and its success or 

otherwise, may prove a difficult reporting obligation. There is also the risk that 

secondary legislation may require significant reporting obligations in areas such 

as community benefit and sustainability.  
 

Sustainable Procurement Duty   

There is inherent conflict between the sustainable procurement duty and the 

general duty which requires all economic operators to be treated equally and 

without discrimination.  

The Council anticipates encountering difficulties in balancing these competing 

obligations at an operational level - on the one hand Section 9(1) requires 

contracting authorities to favour SMEs, third sector organisations and supported 

businesses, by considering how they can facilitate their involvement in the 

process, and on the other hand the Act still imposes an overriding duty to treat 

all economic operators equally and without discrimination (under Section 8(1)). 

494



3 

 

This tension leaves contracting authorities open to challenge from those 

adversely affected on each side of these duties. 

 

The Council anticipates encountering difficulties in fulfilling these obligations 

operationally – there are a variety of factors which need to be taken into account 

under the sustainable procurement duty and the Council would have to decide 

what takes precedence.  

 

Where it identifies improvements to the economic, social and environmental 

wellbeing of the area the Council must act to secure these, but this will require 

an assessment of the overall impact on the community, some improvements 

may have a counterbalancing adverse impact, and these will have to be given 

full consideration.  

 

This assessment will impact on timescales, and may require knowledge of socio-

economic-environmental effects. Staff may not have this expertise. 

 

Additional evaluation criteria will require to be devised for inclusion in 

price/quality assessments for each particular circumstance.  

 

In general contracts may need to be broken down into smaller value units to 

make them more attractive to SME’s, this has significant impact on tender 

evaluations, contract management, supplier engagement and appraisal and 

other efficiency areas, such as invoice reduction and P2P.   

 

There is the general proviso that only matters which are relevant to what is being 

procured, and which it is proportionate for the Council to take into account in the 

circumstances should be considered. These are grey areas, and could expose 

contracting authorities to a higher risk of challenge from economic operators 

aggrieved by the outcome of the procurement exercise.   

 

Many proposals under the Bill will be supplemented by government guidance; 

however, the Bill makes no provision for guidance on the implementation of the 

sustainable procurement duty. As this duty involves multifaceted considerations 
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and the balancing of competing priorities, it is important that clear guidance is 

issued to contracting authorities outlining how to ensure compliance with the 

new requirements.  

 

Community Benefits Requirements 
The requirement for community benefit requirements to be specified in the 

contract notice, reduces the possibility for consideration of other community 

benefits which tenderers may have been able to suggest. It is arguable that 

suppliers and providers are better placed, particularly in areas such as 

innovation, to propose community benefits which are much more relevant to the 

nature of the contract being performed.  

 

Contract Register 
Contracting authorities already provide information to Scottish Government on 

contracts awarded under the EU Directives and through the PCS System and 

Spikes Cavell database. Contracting Authorities input different information into 

different systems. It would be preferable for there to be one definitive register in 

a format common to the whole public sector to avoid duplication and variances in 

the information required.  

 

It would be helpful if the Act can clarify that the Contract Register does not 

require to contain historical information, and applies only to contracts awarded 

after the legislation is in force. 

 

Cost Analysis of impact on Local Authorities 
The Scottish Government’s Financial Memorandum considers that the cost of 

compliance with the Act will be nominal and can be absorbed into existing work 

practices. The Council considers additional resources will require to be deployed 

to ensure compliance with the Act including but not limited to, resourcing:- the 

provision of additional written debriefs; the preparation, publication and review of 

the Council’s procurement strategy; the conducting of the annual procurement 

review; the adaptation of processes and documentation to accommodate the 

additional duties imposed under the Act; the revision of Standing Orders; staff 

training.  
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The additional obligations to be imposed upon organisations which contract with 

the Council, eg provision of traineeships, provision of environmental 

improvements, provision of sustainable data are likely to be added to the price 

and increase the overall cost of contracts. 

 

Timescales for introduction of secondary legislation/issuing guidance 
To enable appropriate planning for changes required to the Council’s 

documentation, procedures and Standing Orders, it would be useful if the 

Scottish Government could issue a timetable setting out when it plans to release 

Guidance and Secondary legislation which is enabled under the Act. 

 
South Lanarkshire Council 
29 November 2013 
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STRATHCLYDE  PARTNERSHIP FOR TRANSPORT 
 

WRITTEN SUBMISSION 
 
Executive Summary 
 
SPT has a series of concerns about the Procurement Reform (Scotland) Bill as 
currently drafted.   
 
The key points of our response are: 
 

 SPT is concerned that the unintended consequences of the Bill as currently 
drafted may result in increased bureaucracy, time and cost, in relation to 
securing socially necessary bus services.   
 

 SPT also has concerns about the potential impacts of the Bill on the tendering 
arrangements arising from the thresholds set out in the Bill, and their potential to 
limit ‘best value’ solutions for procuring socially necessary bus services. This 
could include, for example, the use of de minimis in securing bus services, as 
highlighted inter alia in recently published guidance from the Department for 
Transport1.  
 

 SPT notes the proposal in the Bill to include Community Benefit clauses in 
contracts valued at or above £4,000,000.  Unlike local authorities, SPT does not 
currently hold ‘powers of well-being’ and we would welcome an amendment to 
current legislation in this respect to bring us into line with local authorities to 
enable us to directly promote Community Benefits.   
 

 SPT notes that the Bill does not transpose EU directives on procurement (which 
may be subject to change early in 2014) and await clarification of any 
implications of this on the Bill and/or wider procurement arrangements in 
Scotland. 
 

 SPT’s response to the earlier consultation on the Bill is attached at Appendix 1.  
 

 SPT will be seeking clarification on the above points from the Scottish 
Government.  
 

 
 
 

                                       

1 See  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/254392/tender

ing-road-passenger-transport-contracts.pdf (note that the DfT highlight that this Guidance is 

applicable in Scotland).  

498

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/254392/tendering-road-passenger-transport-contracts.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/254392/tendering-road-passenger-transport-contracts.pdf


2 
 

About Strathclyde Partnership for Transport (SPT)  
 
SPT is the Regional Transport Partnership for the west of Scotland, covering a 
population of 2.2 million people.  As the Public Transport Authority, SPT has a wide 
range of transport responsibilities, including procuring socially necessary bus services, 
school bus services on behalf of our constituent councils, the MyBus demand 
responsive transport service for people who find accessing mainstream transport 
challenging, operating public transport interchanges and bus stations, providing bus 
infrastructure, and delivering integrated public transport ticketing.  In addition, SPT has 
a major role in procuring and delivering significant public transport projects.  Currently, 
SPT is undertaking a £288m modernisation of the Subway, including refurbishment of 
its fifteen stations, new smartcard ticketing, replacement of all escalators, new rolling 
stock, signalling and improvements to the tunnel infrastructure.  SPT is also working 
with partners to deliver Fastlink, a £40m high quality bus solution, which will operate 
from Glasgow city centre to the New South Glasgow Hospital.   SPT’s smartcard 
ticketing system for the Subway has recently ‘gone live’ and will be the precursor to a 
wider multi-modal smartcard.   
 
SPT’s current capital allocation is circa £15-20m annually, funded by the Scottish 
Government, with a core revenue budget of around £37m, funded by partner councils.  
The combination of capital, revenue, borrowing approval and European funding 
represents a significant funding and procurement portfolio of around £100m.  The 
Procurement Reform Bill will, therefore, have significant implications for the way that 
SPT procures goods, services and infrastructure.  
 
More information on SPT is available at www.spt.co.uk.   
 
SPT Comments on the Procurement Reform (Scotland) Bill 
 
SPT is concerned that standardisation of processes may result in an unnecessarily 
bureaucratic system which could defeat the purpose of the Bill to promote access to 
tendering for public contracts across a range of companies.  Streamlining and 
standardisation are welcome where they build-in flexibility, are proportionate and can 
accommodate often complex contractual requirements.   
 
SPT has the responsibility to procure socially necessary bus and schools’ contract 
services on behalf of west of Scotland Councils.  With the increase in withdrawal of 
commercial services, more and more SPT has had to step in to provide bus services, 
where these are deemed socially necessary, to maintain public transport services for 
communities who need them most.  The limited timescale in which to contract these 
bus services presents a major procurement challenge for SPT.  Adding additional 
burdens on the procurement process and the imposition of a one-size-fits-all approach 
will make our job more difficult.      
 
Furthermore, SPT is also concerned that the value of SPT’s tendered bus services 
could exceed the Procurement Reform Bill’s thresholds and unintentionally make the 
process of securing socially necessary bus services more time-consuming and 
bureaucratic, which is neither in the interest of passengers nor the ‘public purse’. We 
also note that the Bill does not transpose EU directives on procurement thresholds 
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(which may be subject to change early in 2014) and await clarification of any 
implications of this on the Bill and/or wider procurement arrangements in Scotland.  
 
In addition, refreshed Guidance recently issued by the Department for Transport on 
Tendering of Road Passenger Transport contracts includes potential options to utilise 
‘de minimis’ arrangements, within the bounds of the ‘best value’ duty contained in 
section 1 of the Local Government in Scotland Act 2003.  De minimis has the potential 
to result in significant financial and time savings in the procurement of supported bus 
and school contract services and SPT would seek clarification on the applicability of de 
minimis within the terms of the new Bill. SPT would be concerned if this ‘best value’ 
approach was prevented or subject to delays arising from the proposals in this Bill and 
we are seeking clarification on this point.   
 
In relation to Community Benefits, SPT is supportive of this approach and, whilst local 
authorities in Scotland have the power to promote or improve the well-being of their 
areas, SPT, unlike police or fire boards, is not defined by the Local Government 
(Scotland) Act 2003 as a local authority and therefore does not have the statutory 
power to promote community benefits.   SPT would welcome an amendment to current 
legislation in this respect to align us with local authorities and enable us to directly 
promote Community Benefits.   
 
When taken along with proposed changes to the procurement process for construction 
projects emerging from the recent Scottish Government commissioned independent 
review2 and responsibilities for procurement procedures stemming from the Equality 
Duty, these current proposals represent a hefty challenge and not one which we 
consider takes adequately into account the capacity of public sector bodies to 
accommodate.     
 
SPT acknowledges the principles which underpin the Bill, namely: providing a national 
framework for procurement; promoting innovation: and offering greater opportunities for 
small and medium sized firms to compete in the market place.  However, a balance 
needs to be struck to ensure that the procurement process does not become unduly 
bureaucratic, over-reliant on legislation rather than promotion of good practice, and 
unnecessarily prescriptive, offering less flexibility to purchasers and suppliers.  This is 
particularly relevant where there are complex and prolonged construction or service 
contracts, which by necessity, require a degree of flexibility to be exercised and where 
any tender, however well framed, cannot anticipate all eventualities.  Excessive use of 
legislation, even where intended to promote innovation, has a potentially stifling effect, 
whereas the promotion of best practice and effective guidance can often lead to more 
productive outcomes.  The key watchwords in framing change will be proportionality 
and flexibility.  
 
 
Strathclyde Partnership for TransportT 
December 2013 

                                       

2 http://www.scotland.gov.uk/Resource/0043/00436662.pdf 
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SUSTAINABLE SCOTLAND NETWORK 
 

WRITTEN SUBMISSION 
 

The Sustainable Scotland Network (SSN) supports public sector action on sustainable 
development. This includes programmes on climate change and sustainable procurement. 
The Scottish Government provides funding to Keep Scotland Beautiful to develop SSN and 
the SSN Steering Group guides the SSN agenda. Building on over a decade’s work with 
local government, SSN has opened up its support to the wider public sector.  
 
The SSN has a membership which consists of around 250 public sector officers from a 
range of backgrounds. Members include, but are not restricted to, sustainability and 
climate change officers, waste officers, procurement officers and facilities management 
staff.  
 
The SSN Sustainable Procurement Working Group 
SSN set up the Sustainable Procurement Working Group (SPWG) along with officers from 
key national organisations, including a number of local authorities, Scotland Excel, 
COSLA, the NHS and the Scottish Government, to improve coordination and to develop a 
Scotland-wide sustainable procurement support programme for the public sector. The aim 
of the SPWG is to bring sustainable development and procurement officers together to 
tackle sustainable procurement issues, using the expertise and contacts available from 
both fields. 

Along with the SSN Steering Group, the SPWG helps to guide and support the SSN 
Sustainable Procurement Work Plan. In addition to supporting general sustainable 
procurement, the work plan for 2012-2015 currently has three main thematic areas: 

 Timber and other forest products 
 Food and catering services 
 Fair and ethical trade 

 
SSN’s Consultation Response Process 
SSN issued an invitation to members to comment on the Bill and its associated 
documents. This consultation submission draws on a number of SSN information and 
research sources, including a number of network member organisational responses, 
specific responses from SPWG and SSN members and also from regular communication 
with SSN members working in Scottish local authorities and the wider public sector. 
 
The SSN staff team at Keep Scotland Beautiful has analysed the responses received and 
added comments based on our professional experience and knowledge. Where these 
comments are distinct from direct SSN member feedback they appear in italics.  
 
General Issues 
Overall we welcome the introduction of the Bill and its focus on promoting sustainable 
procurement policy and practice. We encourage the Parliament to act to ensure that the 
Bill delivers effectively on its sustainable procurement ambitions. 
 
More specifically, we would draw attention to the following: 
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Public sector buyers need to know that they must embed sustainability as quality outputs 
of their contracts; and suppliers must instil and demonstrate confidence that any 
sustainable products or processes they develop will bring social and environmental as well 
as economic benefits. Currently policy and legislation is too vague and full of positive 
language constrained by optionality. Creating rigour will help unlock opportunities for 
creative businesses and creative outputs, in order to provide more sustainable economic 
development through public procurement. Much will depend on how much of the Bill can 
be taken as “guidance” and what aspects of sustainable procurement will be “mandatory” 
as a result. 
 
That the Bill is now called the ‘Procurement Reform Bill’, having changed from the original 
notion of a ‘Sustainable Procurement Bill’ gives the impression that there is less emphasis 
on sustainability. While the Scottish Government has a stated objective of “embedding 
sustainable procurement at the heart of the reform agenda”1 the Bill appears fairly light on 
sustainability and seems to be predominantly focussed on economic development issues. 
While it is important that this be addressed, it should not be at the expense of social and 
environmental goals, particularly when we are already starting to appreciate the economic 
cost of the effects of climate change as well as the economic value of Scotland’s natural 
capital. 
 
It is disappointing that there is no explicit mention of the Public Bodies Climate Change 
Duties stemming from the Climate Change (Scotland) Act 2009 within the Bill, despite 
procurement having the potential to be a key driver for sustainability and carbon reduction. 
 
SSN would also draw attention to the fact that whole-life costing is a fundamental part of 
sustainability; reducing environmental and social impacts goes hand-in-hand with saving 
money.  While environmentally-damaging practices can sometimes save money in the 
short-term, they tend not to be cheaper overall.  As noted above, this is being borne out by 
climate change - it is already costing society, and the projected rises in these costs are 
well-documented.  The procurement process offers an important opportunity for whole-life 
costing to become common practice. SSN would welcome moves to ensure that this is 
better reflected in the Bill.  
 
Section 9- Sustainable Procurement Duty  
Section 9 of the Bill requires that before carrying out a regulated procurement, a contracted 
authority must consider how it can use this process to (amongst other things)“improve the 
economic, social and environmental wellbeing of the authority’s area” and “facilitate the 
involvement of SMEs, third sector bodies and supported businesses in the process”. 
 
With respect to SMEs there is a requirement to consider to what extent SMEs and the 
Third Sector wish to access public contracts.  SSN is aware that, of SMEs surveyed in 
Scotland only around 20% of them wish to access public contracts. 2 
 
With respect to supported businesses, from information supplied to SSN, we understand 
that there are only about 25-30 supported businesses in Scotland. Consequently, a target 
for every public sector organisation in Scotland to hold a contract with a supported 
business may not be realistic and could very quickly overwhelm those 25-30 businesses. 

                                                 
1
 Procurement Reform (Scotland) Bill, Policy Memorandum p8 

2 Scottish Government (2013) Small Business Survey Scotland 2012,  
 http://www.scotland.gov.uk/Topics/Economy/ 
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We would encourage the Parliament to investigate this situation further, including through 
further dialogue with the relevant businesses. 
 
SSN thinks that  it would be much more effective if all businesses seeking to gain contracts 
with public sector bodies knew that they had to meet robust, verifiable (and possibly 
specified mandatory) sustainability standards that deliver the goals of the Climate Change 
(Scotland) Act, Zero Waste Regulations and other legislative drivers such as those as 
being delivered via the Scottish Sustainable Procurement Action Plan, the Flexible 
Framework within the Procurement Capability Assessments, the Marrakesh Approach to 
sustainable procurement and so on. At the moment, these sustainability standards – such 
as the very useful Government Buying Standards - feel like ‘aspirations’ rather than 
‘obligations’, because it is up to each contracting body to actively choose to demand high 
sustainability standards in their specifications, Pre-Qualifying Questionnaires and Invitation 
to Tenders. This helps neither the public sector nor businesses seeking work, as there is a 
lack of certainty about the quality standards and the rigour with which they will be enforced. 
There is little comeback on either end of the contract if such standards are not achieved.  
 
With respect to embedding sustainable procurement into the procurement reform process, 
our preference would be to make use of existing processes and systems such as the 
Public Contracts (Scotland) Regulations 2012, Scottish Sustainable Procurement Action 
Plan,  Procurement Journey, Flexible Framework and the Marrakesh approach to 
sustainable procurement  advice and templates; updating them to make them relevant to 
this aspect. 
 
Section 9 (1) states that an organisation should try to improve “the economic, social and 
environmental wellbeing of [its] area” through procurement. The use of the phrase ‘it’s 
area’ is problematic, especially as sustainable procurement must consider impacts and 
opportunities throughout supply chains and take account of international factors.  Scotland 
is a Fair Trade Nation, and it is a trading nation with a global reach, therefore the Bill also 
needs to support reciprocal international trade and the procurement of fairly traded goods 
in particular, where the goods in question generally come from abroad (e.g. tea, coffee, 
cocoa, bananas). In addition, we are concerned that this wording essentially encourages 
organisations to displace their impacts to other areas, rather than deal with them where 
they arise. Therefore this section needs to be very carefully re-worded so as not to have 
unintended negative consequences.  
 
Where relevant, the same sustainability criteria needs to be applied/ requested whether 
purchases are made locally or globally, therefore the use of verified standards along the 
supply chain, such as those certified by e.g. Fairtrade or FSC is important.  
 
Section 11- Procurement Strategy  
Section 11 appears to require that a contracting authority with significant procurement 
expenditure must publish (at least on the internet) a procurement strategy for the next 
financial year. The strategy must include how it will meet the requirements in section 8 
(which includes the sustainable procurement duties of section 9). 
 
The Bill appears to have caused confusion over whether a new corporate procurement 
strategy is required to be published each financial year. As per the comments from SSN 
members listed below, there appears to be a need to clarify the requirements.  
 
“The bill will bring a new requirement for publicly reporting an annual strategy and annual 
procurement report.  [Organisation X] already has a strategy which spans a 3 year period.  
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It is unclear what would change strategically to require an annual strategy and this 
additional frequency will cost the [organisation] in additional strategic and operational 
resource.” 
 
“There is concern that if all public bodies are required to publish their annual procurement 
plans this could have a more significant impact on staff resources in smaller organisations 
where a very high proportion of procurement is of a low value i.e. below the European 
threshold.”  
 
“Strategies are important, but increased frequency of strategy writing means there may be 
less ability / time to react to unexpected occurrences.” 
 
SSN would welcome clarification of this aspect of the Bill. We feel that public sector 
organisations would probably be best served by having a medium-term procurement 
strategy (3-year timescales for example) with the obligation to produce an annual report 
outline progress and priorities. 
 
Section 14- Annual Procurement Report 
Section 14 requires that an annual report must be published (at least on the internet) on 
how the authority performed in relation to its strategy. 
 
Rather than creating a new and additional annual report requirement, the integration and 
alignment of reporting requirements is extremely important to avoid wasted effort. 
 
SSN members noted that instead of burdening the public sector with additional reporting, 
more emphasis should be placed on the mechanisms that already exist, such as the 
flexible framework, and making that a more prominent part of the Procurement Capability 
Assessments. Also, new Sustainability Reporting guidance published by the Scottish 
Government asks for narrative information about procurement and the socio-economic 
aspects of the public sector climate change duties. In addition, SSN is considering adding 
a section to the report template and guidance for local authorities who have signed up to 
Scotland’s Climate Change Declaration3, so that progress within the Flexible Framework 
can be monitored as part of the Public Bodies Duties. This will help to streamline reporting 
on sustainable procurement within existing reporting mechanisms. SSN would urge the 
Committee to look further into the issue of developing effective and efficient annual 
reporting on sustainable procurement and public sector procurement more generally, 
linked to these other reporting agendas. 
 
SSN also feels that mechanisms already in place in Scottish Procurement could be used to 
draw off annual reports rather than require all public sector bodies to create numerous 
annual reports across the public sector. 
 
External scrutiny of reporting, including the Flexible Framework, would also increase the 
robustness of the results. 
 
Section 31- Amendment of Climate Change (Scotland) Act 2009 
Through the amendment in Section 31, contracting authorities can request that a specified 
proportion of the goods/materials used in supplying a service are made of reused/recycled 
material or can be reused/recycled. 

                                                 
3
 . All 32 local authorities have signed Scotland’s Climate Change Declaration (SCCD) and have for the third 

year in a row voluntarily reported on their Declaration commitments 
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Care must be taken to ensure that any guidance allows for flexibility to develop the scope 
of the contract being tendered and ensure that specifications can be most economically 
advantageous to avoid additional cost factor both for the buyer and the supplier. 
 
Recycling of and using recycled products is an area where a lot of work has already been 
done, therefore, the Bill doesn’t appear be moving anything on here.  In fact there is a 
danger that the Bill inadvertently  moves us backwards due to its focus on 
recycling/recycled products, when we should be encouraging the public sector to move up 
the waste hierarchy, particularly in the current economic climate, i.e. Reduce demand, 
Reuse what is purchased, Recycle what cannot be reused, Recover energy from what 
cannot be recycled. Scotland is a Circular Economy 100 member and the Bill should be 
supporting a transition to a low carbon, circular economy, rather than continuing to focus 
on recycling 
 
In addition, the Scottish Government has a strong commitment to addressing climate 
change as seen in the Second Report on Proposals and Policies for a Low Carbon 
Scotland and the recently published Draft Scottish Adaptation Programme. Linking this 
commitment to the new national procurement legislation would be key to realising the 
significant potential emissions reductions and climate resilience that can be achieved 
through sustainable public procurement. SSN, through the SPWG and its work on climate 
change, is seeking to develop more robust approaches to factoring climate change factors 
into public procurement and we would encourage the Committee to focus on ensuring that 
the Procurement Reform (Scotland) Bill provides a robust legislative context to support 
public sector action on climate change. 
 
Conclusion 
In conclusion, the SSN membership and staff team at Keep Scotland Beautiful feel that the 
following points need to be considered at this stage in the Bill process: 
 
Sustainability needs to be more strongly embedded into public procurement; therefore, it 
should be a central consideration that cuts across the Bill, particularly the sections on 
strategy and reporting, rather than just being mentioned in section 9 under the sustainable 
procurement duty. 
 
A strategy is best formed locally to meet the needs of the organisation and the community 
it serves. The Bill appears to imply that an annual strategy timetable will be required. 
Clarity is needed on this matter. Reporting needs to be streamlined and aligned to existing 
reporting structures. 
 
The sustainable procurement duty should be supported by standard mandatory 
requirements in contracts. 
 
Where reference is made to improvements in an authority’s area, in Sections 9 and 19, 
careful re-wording is required to ensure no unintended negative consequences. Scotland’s 
international reach through procurement and its commitment to Fair Trade needs to be 
considered here, as well as cross-boundary considerations within Scotland. 
 
Stronger links need to be made between the Climate Change (Scotland) Act and the 
Procurement Reform (Scotland) Bill. 
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The Marrakesh Approach and associated frameworks should be promoted to support 
sustainable procurement and innovation from supplier. 
 
Sustainable Scotland Network 
2 December 2013 
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THE ACCOUNTS COMMISSION AND AUDITOR GENERAL FOR 

SCOTLAND, PREPARED BY AUDIT SCOTLAND 
 

WRITTEN SUBMISSION 
 
The Auditor General for Scotland (for the NHS and central government) and 
the Accounts Commission (for local government) are responsible for the 
external audit of public sector bodies in Scotland. Audit Scotland is the public 
sector audit agency that undertakes of the majority of this work on their 
behalf. We provide this written submission to assist the Infrastructure and 
Capital Investment Committee with its interest in the Procurement Reform 
(Scotland) Bill. 
 
1. The Auditor General and the Accounts Commission welcome the 

opportunity to comment on the general principles of the Bill. Audit 
Scotland has carried out a range of audits that concern, directly or 
indirectly, how effectively public bodies purchase goods and services. 
The more significant reports are summarised in the attached Annex. In 
addition, Audit Scotland is currently undertaking a performance audit 
looking at procurement in councils, which we plan to publish in April 2014. 

2. Procurement should be well planned and directed if public money is to be 
spent wisely and well. Intelligent purchasing may help public bodies to 
improve the quality of services they provide and help them to reduce 
costs. Public bodies need to have professionally qualified people, 
effective systems and adequate resources to provide the procurement 
capability to achieve good results.  

3. Some public bodies perform well in these areas. However, other bodies 
have a significant amount of work to do to demonstrate value for money 
in procurement. We therefore welcome the proposals in the Bill to set a 
new general duty on public bodies to conduct procurement in a 
transparent and proportionate manner. The legislation is timely given the 
extent of change in the public sector in Scotland and the creation of new 
bodies that will need to procure goods and services. The requirement on 
authorities with significant procurement expenditure to produce a 
procurement strategy and annual procurement reports will support this 
duty.  

4. The Bill proposes increasing the profile of public procurement generally 
and setting new requirements for public bodies to demonstrate their 
effectiveness in this area. These requirements will create challenges for 
public bodies. For example: 

 For public bodies that already have well-developed purchasing 
systems and good levels of procurement capability, the 
implementation of the Bill requirements should be relatively 
straight-forward. Other public bodies may need to introduce or 
accelerate efforts to increase procurement capacity and capability.  

 Public bodies will be required to demonstrate how their procurement 
will promote or improve the economic, social and environmental well-
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being of their areas. This and other aspects will require fresh thinking 
and may require training in new approaches to managing 
procurement. 

5. The Accounts Commission and Auditor General for Scotland will take the 
proposals in the Bill into account in framing Audit Scotland’s future audit 
work. It is likely that, in due course, auditors of individual public bodies will 
wish to consider, and may report on, the readiness of public bodies to 
respond to new requirements and associated risks.  

6. We hope that you find our comments helpful. Should you require any 
further information please contact Paul Reilly, Secretary and Business 
Manager, Audit Scotland, 18 George Street, Edinburgh, EH2 2QU, e-mail 
preilly@audit-scotland.gov.uk. 
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Annex  

Previous audit reports on public sector procurement 1 

1. Our 2009 report Improving public sector purchasing showed that public 
bodies in Scotland were improving purchasing, with estimated savings at 
that time of over £300 million. However, there was potential for the public 
sector to buy goods and services more efficiently and deliver more 
significant savings through increased collaboration and better 
management. The report highlighted that to demonstrate Best Value 
when purchasing goods and services, public bodies should: 

 have high-quality purchasing strategies and plans in place, 
including a plan to meet future workforce needs 

 have up-to-date information on their purchasing activities, such as 
supplier details, volume of transactions, value and type of spend 

 ensure all purchasing practices, including control of spending, 
comply with good practice as set out in national and centres of 
expertise guidance 

 work with the Scottish Government and centres of expertise to 
identify and develop opportunities for collaboration and for 
improved purchasing practice 

 use Procurement Best Practice Indicators to assess their 
performance and to continually improve how they buy goods and 
services 

 report savings and other benefits on a regular and consistent 
basis. 

2. There is continued emphasis on procurement reform and improvement 
activity. The Scottish Government has developed a more systematic 
approach to assessing procurement capability in public bodies. Most 
bodies are showing commitment to achieving improvements in 
purchasing good and services. However, few are demonstrating the 
highest levels of procurement capability. For example, our 2012 report An 
overview of local government in Scotland: challenges and change in 2012 
highlighted that many councils still have a significant amount of work to 
do to demonstrate best value for money when purchasing goods and 
services. 

3. Our 2012 Commissioning Social Care Services report reviewed how 
effectively the public sector commissions social care services and how 
partners work together, to provide high quality, sustainable social care 
services. Councils spend £3 billion a year on services that many people 
depend on such as care homes or support at home. The report concluded 
that councils and NHS boards need to get better at planning and 
organising social care.  

                                                           
1  All Audit Scotland reports referred to in this response can be downloaded from our website 

at http://www.audit-scotland.gov.uk 
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4. The report recommended that the Scottish Government should ensure 
that councils, NHS boards and other commissioning partners are 
scrutinised and supported to improve joint working and to support better 
planning and decision-making. It highlighted the importance of councils 
and NHS boards preparing good commissioning strategies for social care 
services and recommended the Scottish Government assess with 
partners the need for periodic expert assessment of the social care 
markets. With assistance from the Care Inspectorate, the report set out 
what is good practice locally and provided a checklist for councils and 
NHS boards to help them assess where they need to improve. 

5. Our 2012 Managing ICT contracts: an audit of three public sector 
programmes report found significant weaknesses in the management of 
three public sector information and communication technology (ICT) 
programmes. Although the focus of the review was on project 
management, we found weaknesses in some aspects of procurement, 
particularly in their use of options appraisal and having poorly developed 
business cases. 

 
Accounts Commission and Auditor General for Scotland 
prepared by Audit Scotland 
15 October 2013  
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THE SCOTTISH PROPERTY FEDERATION 

WRITTEN SUBMISSION 

The Scottish Property Federation (SPF) is a voice for the property industry in Scotland.  
We include among our members; property investors and developers, landlords of 
commercial and residential property, and professional property consultants and 
advisers.   We have over 130 corporate members. 

The SPF is happy for the Scottish Parliament to publish our comments and share our 
views with other public authorities. 

General remarks 
The SPF welcomes the overarching policy objectives of the Bill to conduct procurement 
in an effective, transparent and proportionate manner.   Public procurement in relation 
to both services and works are hugely significant to the wider business community.  An 
analysis of the value of this year’s new construction orders alone identified some 

£591mn of public orders in Scotland alone for housing and commercial construction 
activity, with a  further £471mn of infrastructure orders which we would expect to have 
a significant element of public sector procurement .  It will of course be important that in 
introducing the Bill’s measures, consideration is given to associated guidance and its 

status for contracting authorities.   

We would make one general remark on the intentions of the Bill which with some 
caveats noted below we otherwise support.  A key issue raised by our members is not 
just the perceived concern about access to a fair and competitive public procurement 
process, it is also the sheer cost of preparing the bid itself.  Clearly to not win a contract 
is a disappointment in itself.  This is exacerbated by the irreplaceable cost, time and tie-
up of resource that can be associated with significant public procurement bids.   This is 
a significant issue that has been remarked on by a number of businesses and SPF 
members.  For this reason we support the intentions of the Bill and applaud the work of 
RIAS and others in arguing effectively for public procurement reform. 

Common threshold for Supplies or Services Contracts 
The extension of the Scottish Government’s £50,000 threshold for regulated contracts 

pertaining to supplies and services contracts will bring a number of the services our 
members currently supply to contacting authorities (in particular local authorities) within 
the scope of the Bill.  The feedback we have received from members, particularly those 
based within Scotland, would support this move.  This will still leave a number of 
smaller services and contracts without the Bill’s provisions, we would nonetheless 

concur that this appears to be an appropriate threshold. 
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Threshold for Public Works 
For Public Works Contracts there is a higher threshold of £2mn before a Public 
Contract becomes a Regulated Contract.  As the Scottish Government has noted in its 
various evidence and memoranda on the Bill the public sector has a key role to play in 
the economic recovery and Public Works play a continuing significant role in that 
process.  It is important that businesses can compete for such contracts on a fair and 
proportionate basis and a notable comparison was made in hearing sessions before the 
committee with the success of consortia in obtaining large-scale complex projects in 
particular.  The development sector would echo these views where a number of large 
scale private initiatives and projects will often revolve around various consortia and 
Joint Ventures.   

Community Benefit 
For smaller and medium sized contractors in particular, the balance between a share of 
work and the cost and resources required to bid for a contract will remain a key 
challenge.  Although we bear in mind the fact that this provision is for public contracts in 
excess of a value of £4mn it is nonetheless true that provisions for community benefit 
may be a significant cost to the contractor and that this may deter some from being 
able to tender for contracts.  The actual cost of the community benefit itself may be only 
part of this equation.  The resources required at bid stage to incorporate a community 
benefit angle, depending of course on the specific benefit required by a contracting 
authority will also be important to bear in mind. 

Wider issues 
In considering the proposals in the Bill we have naturally been influenced by the 
legislation and guidance which governs procurement by central government public 
bodies and the governance and constitution of public bodies in Scotland in relation to 
both local and central government in general.   The SPF is aware that provision for 
accountability in relation to the use of public resources - and for connected purposes - 
authorised by the Scottish Parliament is included in the Public Finance and 
Accountability (Scotland) Act 2000 (the PFA Act).  The SPF also recognises that the 
essence of the Accountable Officer's role is a personal responsibility for the propriety 
and regularity of the finances under their stewardship and for the economic, efficient 
and effective use of all related resources. Accountable Officers are personally 
answerable to the Parliament for the exercise of their functions and have a statutory 
duty to obtain written authority from, as the case may be, the Scottish Ministers or 
relevant governing body before taking any action that they consider may be 
inconsistent with the proper performance of their functions. The system is designed to 
promote good governance. 

We note the specific responsibility on Accountable Officers in the Memoranda to 
Accountable Officers, to ensure that procurement activity is conducted in accordance 
with the Procurement section of the Scottish Public Finance Manual.   This is in addition 
to the duty to achieve Best Value.   Members also note the further mandatory guidance 
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in the form of the Procurement Policy Manual, Scottish Procurement Policy Handbook, 
Procurement Journey, Scottish Procurement Policy Notes, Construction Procurement 
Manual and Scottish Government Consultancy Procedures.    

Our members also welcome the proposal at section 24 of the Bill that will enable 
Ministers to issue guidance to purchasers about the selection of bidders.   However a 
number of organisations and businesses have raised concerns about the use, or rather 
the extent of the burden of pre-qualification questionnaires in recent years.  Therefore 
we would be concerned that any enhancements or extensions of the role of PQQs at 
section 24 of the Bill should be fair and should not create additional costs and burdens 
(indeed will preferably reduce such existing burdens where possible) on the process.  

The SPF also welcomes the proposals in sections 27 to 30 of the Bill which is a move 
in the right direction towards transparency.   Although it is important to weigh concerns 
raised by applicants with procurement systems against natural disappointment if a 
tender has failed, we agree with the sentiment of many businesses, that the system at 
present is not open, accessible or always conducted as transparently as it should be.   
There is therefore significant room for improvement, particularly in relation to local 
government public procurement. 

The SPF would be pleased to explain its comments in further detail at the Scottish 
Government’s request. 

Scottish Property Federation 
29 November 2013 
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THE UNIVERSITY OF EDINBURGH 

WRITTEN SUBMISSION 

Background: 

The University of Edinburgh is amongst the leading higher education institutes 
(HEIs) in the world for its excellence in research, teaching, knowledge 
exchange/commercialisation.  As was reported to the Scottish Parliament on 
25th September 2013, we have generated some £300m in competitively won 
research income (up 20% in 2012/13) and our  commercialisation activities 
have generated over £140m in gross value add for Scotland and support over 
2,400 jobs.  The University sources 56% of our annual influenceable 
expenditure with small and medium firms (SMEs) and 80% of all the firms 
supplying us are SMEs e.g. £25m with around 600 SMEs in the local area and 
we buy from supported businesses.  Our University spin-outs or start-ups 
have in fact created 171 new companies (in total over 5 years).  

Support for Procurement Best Practice: 

The University has a long standing sustainability and social responsibility 
strategy, is a signatory of the Suppliers’ Charter, and achieves levels 3 to 5 of 
the Flexible Framework on Scottish Sustainable Procurement Action Plan, 
which has been recognised by the Universities UK1 as a case study in 
embedding ‘sustainable procurement as a strategic asset’.  We are active 
supporters of the Scottish Model of Procurement and the Procurement 
Reform initiatives, serving on the advisory groups at all levels.  We also have 
a track record of superior capability in public procurement performance2. Our 
Director of Procurement is a Fellow of the Chartered Institute of Purchasing 
and Supply has 30 years in public sector procurement in Scotland in the 
national health and now higher education sectors. 

Written Evidence regarding the Bill: 

1. As recognised in the APUC (Advanced Procurement for Universities 
and Colleges) evidence Universities Scotland report that Scotland’s university 

sector has £6.7 billion gross value added to the Scottish economy in 2012/13 
supporting 142,000 jobs. Scotland is now the most successful part of the UK 
with 28 per cent of all spin-outs and attracting foreign direct investment by 

                                                           
1
 http://www.efficiencyexchange.ac.uk/wp-content/uploads/Sustainable-procurement-for-strategic-impact-

University-of-Edinburgh-case-study-July-2013.pdf   published on behalf of Universities UK, 2013 
2
 Procurement  Capability Assessments (superior) since 2008; Times Higher Education & Government 

Opportunities Awards 
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...innovative new models that will become “critical to the way companies re-
invent and evolve products and services.” 3  

2. We must not risk the excellent international standing of our University’s 

research, or the value-add of HEIs in Scotland’s economy, by adding extra 

compliance risks, to be managed by our researchers, that do not apply to 
competitors across  the rest of the UK (rUK) or in Europe (EU).  

3. We appreciated the Consultation process and the amendments made 
as a result, but would suggest, as indicated in oral evidence, that some further 
issues remain to be considered seriously, although many of its provisions are 
procurement best practice and already covered in our activities. 

Critical to the University are consideration for any unintended 
consequences for research impact: 

(i) The Bill or implementating Regulations should clearly exclude 
contracts for goods, services or small works for the purposes of 
academic research4, to avoid unintended consequences, for the University’s 

staff or its research income, and for all Scottish universities, as stated by 
APUC, to avoid having to meet new compliance risks at much lower values 
than at competitor HEIs in rest of the UK (rUK) and in the EU.  Publishing our 
strategic buying plans (Bill s11) or limiting the pre-qualification criteria (s23) 
we can use may add other risks to confidential or high value and high risk 
research, which may hamper the most innovative and globally competitive 
academic research growth which in turn attracts Scottish and international 
students, and these should be subject to the ‘withholding information’ rights as 

in s29, but of course, for similar justifications, and in exceptional cases.  

(ii) To avoid the unrealistic complexity of separating procurement for 
research from that for teaching, as goods/services or works are shared, in 
the Regulations yet-to-be-drafted, it may thus be safer to remove higher 
education institutions from the new processes additional to those in 
rUK, where HEIs, we understand will be seen in future be seen as outside the 
public regime, or in the EU, where new EU Directives are likely to offer 
flexible options at higher values for non-central authorities (such as European 
higher education institutions).  All research staff are very mobile: 

 

 

                                                           
3
 GROW, EXPORT, ATTRACT, SUPPORT Universities’ contribution to Scotland’s economic growth Universities 

Scotland,2013. 
4
 Frascati Manual Proposed Standard Practice for Surveys on Research and Experimental Development, OECD, 

2002 
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Illustrative Scenario:   A high profile international academic principal 
investigator (PI) at the University is challenged by failed bidders on a 
procurement process of £51k, delaying vital research outputs, missing 
deadline for research funders.  She blames the University and takes a 
grievance procedure and seeks press interest. The University is asked to 
repay full or part of a £300k UK research grant. 

Then PI moves to another rUK institution, attracts her former research team to 
join her and all their grants & equipment assets (£2m) transfer from 
Edinburgh.  PI attracts global press interest and academic journal interest on 
the theme of ‘Scots value a process above scientific progress’.  

This harms Scotland’s global reputation for research funding and makes it 
hard to attract other PIs. 

(iii) Implementation guidance, regulations, tools and buyer & supplier 
training must be available before any of the Bill's new rules apply; a phased 
change programme (s39) may confuse the various supply markets and risk 
unforced errors by buying staff in contracting authorities;  the changes needs 
legal certainty with training and resources in place. Costs for contracting 
authorities are underestimated and as APUC indicated may need up to 20% 
increase in procurement resources. 

(iv) Full debriefing obligations as proposed for lower value tenders (s28) 
can add delays & costs and a more simple [secure online tick-box using the 
PCS portal] summary to inform failed bidders of the rationale for rejection then 
tailored FOISA5  requests would be faster and probably more useful to assist 
the SMEs to prepare for new opportunities coming up imminently, after a 
failed bid event. 

Illustrative Scenario: The University has 400 purchases over £50k, requires 
30 – 60 mins for a full s28 debrief letter preparation. If (say) there are 5 
unsuccessful bids each time: this is 1-2000 hours p.a. of limited procurement 
resources focused on bid losers. If the Bill attracts more SMEs to bid, it also 
lowers each bidders chances of success, and increases resources just on 
debriefs, reducing value-add. 

4. We welcome the Sustainability and Social Responsibility 
opportunities in the Bill, but suggest there needs to be scrutiny to avoid 
conflict with (current) EU Directives and the Treaty Obligations on contract 
materiality and on non-discrimination; to avoid this the Bill could link the 
new s9  and s19 duty to an authority’s purpose and strategic objectives 

                                                           
5
 Freedom of Information (Scotland) Act 2002 requires response within 20 working days, faster than 30 days as in 

Bill s28 
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rather than to its 'area' or perhaps have new requirements apply below EU 
level, to avoid issues until after new EU Directives. 

5. Limits to minimum standards; the Bill’s Policy Memorandum has a 
suggestion based on turnover that is inappropriate for assessing financial risk 
(para 97). And the Bill’s s11 payment strategy obligations could be applied for 
works (as a sub-contractor’s own sub-contractors can be known) but if applied 
to all goods or services contracts will put a burden on bidders, especially 
SMEs, to manage this down their supply chains. In works contracts this could 
have an inflationary impact on costs and this aspect should be considered in 
response to the Scottish Construction Review6 . 

6. Missed opportunities, as noted in our Consultation Response, the Bill 
could embed key reforms in procurement best practice in Scotland, for 
example, it could: 

(i) require adequate procurement capability  resources and 
accountability in public body governance; supported from audits and Scottish 
Government; 

(ii) ensure the availability of SME, third sector, supported business 
training and bid qualification support by enterprise and business 
development bodies;  

(iii) encourage public bodies and suppliers to public bodies to invest in 
people and skills for sustainability and social responsibility, knowledge 
sharing; 

(iv) secure resources to improve procurement skills and capabilities ( 
invest in procurement people today and procurement people of  tomorrow7 ); 

(v) encourage price transparency and open book access or auditing of 
public suppliers bids/contracts, to avoid lowball bids, money laundering, tax 
issues; 

(vi) clarify reforms to benefit Scotland as a Fair Trade Nation; require as 
minimum International Labour Organisation standards, reducing modern 
day slavery, worker exploitation and child labour, locally and globally; with 
implementing guidance, training and supplier awareness, for example on  s25 
technical specification to ‘define ..characteristics … relating to any 

process….stage in..life cycle’. 

 

                                                           
6
 Review of Scottish Public Sector Procurement in Construction, Scottish Government October 2013 

7
 http://www.scotland.gov.uk/Topics/Government/Procurement/Capability   public/private sector/education 

project, 2013 
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This Written Response was prepared for the University of Edinburgh by 
Director of Procurement, Karen Bowman MA(Hons) FCIPS SRN,  and 
approved in draft at the University Central Management Group meeting 11th 
Nov 2013. 

Oral evidence was provided in support of these and other points to the 
Infrastructure and Capital Investment Committee on 13th November 2013. And 
a Finance Questionnaire response was sent under separate cover. 

 

The University of Edinburgh 
15 November 2013 
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TRANSFORM SCOTLAND 
 

WRITTEN SUBMISSION 

 
About Transform Scotland 
Transform Scotland is the national sustainable transport alliance. We campaign for a more 
sensible transport system, one less dependent on unsustainable modes such as the car, the 
plane and road freight, and more reliant on sustainable modes like walking, cycling, public 
transport, and freight by rail or sea. We are a membership organisation bringing together rail, 
bus and shipping operators; local authorities; national environment and conservation 
organisations; local environment and transport campaign groups; and individual supporters. 

Scope of our response 
We are limiting our evidence to matters directly related to our organisation’s scope: 
sustainable transport.  

General comments 
We are surprised at the absence of reference to the transport sector in the Bill given both its 
overall size within the economy and its very considerable contribution to climate change 
emissions. 

We note that the Bill makes, at section 31, provision to amend the Climate Change 
(Scotland) Act 2009 regarding the procurement of recycled and recyclable products. While 
we welcome this section of the Bill, given the greater problems provided by transport sector 
emissions compared to emissions from the waste sector, we would suggest that an 
opportunity should be taken to widen the scope of the Bill in order to make provision for 
procurement provisions which could help reduce transport emissions. 

We would highlight the report we published on 27 November 2013, Doing their Duty?, which 
highlighted the general lack of progress being made by the Scottish public sector in moving 
towards sustainable transport.1 The report highlighted that: 

At least 60% of Scottish Public Bodies have no plans for reducing their travel by means of 
implementing a Travel Plan. This is deeply disappointing given that they have been advised 
to do so, and offered practical support to do so, for well over a decade. 

There is some evidence that Public Bodies’ vehicle fleets are moving towards the acquisition 
of Lower Emission Vehicles. It is unclear, however, whether this is due to the impact of the 
Public Bodies Duty (or whether this is due to the general trend towards lower emission 
vehicles as a result of European legislation). 

Public Bodies are overwhelmingly choosing air travel (74% of journeys) over rail travel (26%) 
for long-distance travel between Edinburgh/Glasgow and London, despite the former being 
substantially more polluting. 

While the adoption of Travel Plans is not obviously a decision relevant to the procurement 
process, the decision whether to purchase/lease vehicles is clearly relevant to procurement, 
as are decisions relating to the purchase of long-distance travel (rail or air). 

                                    
1  http://www.transformscotland.org.uk/doing-their-duty-new-report.aspx  
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Proposed Bill amendments 
We consider that given the importance of the transport sector to climate change emissions 
reduction, and the general lack of progress from the public sector in reducing emissions, that 
attention should be given to this matter. 

We suggest that the Committee explore the potential for introducing an amendment to the 
Bill, under Section 31, specifying duties on Public Bodies to ensure that: 

Average vehicle fleet emissions are below a given level of gCO2/km, in line with the 
methodology used by European law on emissions standards. 

Emissions from business travel are progressively reduced, in line with existing guidance to 
Public Bodies under the Public Bodies Climate Change Duties. 

We would be happy to assist the Committee with any further advice required to frame such 
proposed amendments to the Bill. 

Transform Scotland 
29 November 2013 
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VOLUNTARY ACTION SCOTLAND 

WRITTEN SUBMISSION 

 

Introduction 

Voluntary Action Scotland (VAS) is the umbrella body for Scotland’s network of 32 

Third Sector Interfaces (TSIs). We work with TSIs (unitary agencies and partnerships of 
CVS, Volunteer Centres and Social Enterprise Networks) around three keys themes; 
advocating on their behalf, supporting practice development and co-ordinating with 
them to help deliver stronger and more resilient communities. An important aspect of 
the role of VAS is to better inform the Scottish Parliament, Scottish Government and 
the statutory sector of the challenges and opportunities TSIs, the local third sector and 
local communities face. We aim to work with stakeholders to ensure that TSIs can play 
their role in supporting communities and deliver a consistent and valued impact across 
Scotland. 

VAS welcomes the opportunity to contribute to the discussion on the Procurement 
Reform (Scotland) Bill. Whilst we support the ethos of the Bill, our response highlights a 
number of the areas we feel need to be addressed in order for the Bill to have the 
desired impact in our society, adding significant social value and empowering the third 
sector to play a key role in this agenda.  

Categorising Procurement 

We do, however, recognise at the offset that there is a need for a distinction to be made 
in the types of procurement undertaken by contracting authorities, i.e. the procurement 
of services and the procurement of items. We fully understand that, for example, the 
buying of stationary needs to be done on a best value basis for contracting authorities 
and that in the vast majority of cases it would not be necessary to consider social value 
in this instance. However, it is around the procuring of services that we see the need for 
social value to come to the fore. We must also consider existing European directives 
around the purchasing of social care services. 

Procurement: Innovative, Sustainable, Outcome Focussed and Demonstrating 
Social Value 

VAS believes that there needs to be increased focus on ensuring procurement within 
the threshold discussed is innovative, sustainable, outcome focussed and 
demonstrates social value. Inherent in this is the need for the tightening of language in 
the duties outlined in the Bill. In particular, we believe that point 9(1)(a) regarding a 
sustainable procurement duty should do more than ‘consider’ how the procurement 

process can facilitate the involvement of third sector bodies and promote innovation. In 
order to change long standing procurement practices, and meet Christie Commission 
objectives, the point needs to be made that a stronger duty should be placed upon 
contracting authorities perhaps working towards an assumption that tenders should be 
innovative and involve the third sector as a matter of course. We fear that unless the 
language is tightened up throughout the Bill that the current procurement practices may 
continue regardless of legislation and ultimately achieve little of the added social value 
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we believe can be achieved. Duties should embed a progressive approach to 
procurement firmly within the Bill. 

Beyond the ‘Best Value’ Model 

Within this the Bill must move beyond the best value model of procurement and 
consider the long term social impact of procurement decisions, creating a more 
sustainable model which is influenced by and designed around the community, not just 
based upon financial considerations. It must be recognised that the social impact of 
procurement is revealed over a longer time scale and through various mediums, thus 
can be difficult to quantify at the outset of a procurement process. Greater prominence 
needs to be given to the long term impact and sustainability of procurement and 
support must be given to contracting authorities to think out-with short term budgetary 
considerations. Parameters and guidance may be necessary in order to support this 
shift from best value to social impact. This allows for a more outcomes based 
approach, ultimately with the community and the individual as its focal point, something 
not possible or well matched to the ‘best value’ approach. 

We believe that alternative models of procuring services, such as public social 
partnerships, demonstrate the potential for innovation and co-designing of services 
which goes beyond the traditional best value model. This involves the third sector being 
involved earlier and more deeply in the design and commissioning of public services, 
bringing a wealth of previously untapped expertise to the table.  TSIs potentially have 
an important role to play in brokering relationships between local third sector partners, 
public and private agencies to create these PSPs. Successful examples of PSPs can 
help to foster better relations between third and public sectors and create cultural 
changes throughout future procurement processes. TSIs have played a crucial role in 
recent ‘Reshaping Care for Older People – Change Fund’ activities and these positive 
examples and the expertise developed could be utilised within procurement. 

Embedding the Third Sector and Building Capacity 

Part of the process of embedding the local third sector into procurement would be to 
involve the sector in the drafting of contracting authorities’ procurement strategies. This 
helps illustrate that procurement is not, or should not be, an event but a process. It 
would also help ensure that the community becomes more engaged with this agenda 
and can see themselves as influencing and contributing towards the process. 

Whilst the legislation should challenge orthodoxies in current procurement it should 
also look to protect and replicate current examples of good practice, perhaps providing 
a framework which promotes local third sector providers. It should also look to provide 
timely and worthwhile feedback where services co-designed with the third sector have 
been unsuccessful in the procurement process. This helps build capacity within the 
third sector and better equips organisations in the future. As previously mentioned we 
believe contracting authorities should be proactively seeking to include third sector 
organisations in procurement processes, perhaps consideration should be given to how 
the Scottish Government can help support and build capacity within the third sector 
through providing training or funding towards training to ensure individuals and 
organisations are well equipped to embrace this agenda. 
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Closing Statement 

VAS welcomes the principles surrounding the Scottish Government’s public service 

reform agenda and sees procurement reform as central to this discussion. We believe 
there is great potential throughout the agenda for changing Scotland for the better, 
creating more empowered communities which have a hand in the design, production 
and procurement of the services they receive. In order for this to become a reality it 
needs to be supported by robust legislation that creates the environment for change. 
We believe the procurement reform bill is a step in the right direction but as it stands 
does not yet create that environment which would, partly, force a change in practices to 
a social value, impact based, approach. We do however see scope within this Bill for 
substantial progress and look forward to working with the Scottish Government and the 
Scottish Parliament to achieve a successful and sustainable Procurement Reform Bill. 

Voluntary Action Scotland 
29 November 2013 
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WEST DUNBARTONSHIRE COUNCIL 
 

WRITTEN SUBMISSION 
  

Bill Reference 3 – Regulated Contracts WDC  
Standing Orders threshold for works is £50,000.  Other Local Authorities may also 
have lower local thresholds.  Although, unlikely in WDCs case, if local thresholds 
increase their thresholds to fall in line with the new threshold of £2m for Works, this 
may mean a loss of visibility of contracts for SMEs below £2m. Clarity is required 
around whether WDC can maintain its £50,000 works threshold. 
 
Bill Reference 9 - Sustainable Procurement Duty 
Although WDC already considers the requirements noted in the bill, there is a 
requirement to consider to what extent SMEs and Third Sector wish to access 
public contracts.  I am aware of a survey done elsewhere in the public sector that 
shows of SMEs surveyed in Scotland, only around 20% of them wish to access 
public contracts. 
   
(Not included in Bill, but may be reconsidered) There are only about 25-30 
supported businesses in Scotland and a target for every public sector organisation 
in Scotland to hold a contract with a supported business may not be realistic and 
would very quickly challenge those 25-30 businesses.  In addition, a good number 
of the existing supported businesses tend to be able to compete on their own merit 
alongside unsupported/mainstream business. 
 
Bill Reference 11 – Procurement Strategy 
The bill will bring a new requirement for publicly reporting an annual strategy and 
annual procurement report.  WDC has a strategy which spans a 3 year period.   
 
It is unclear what would change strategically to require an annual strategy and this 
additional frequency will cost the Local Authority in additional strategic and 
operational resource. 
 
Bill Reference 14 – Annual Procurement Report 
Scottish Procurement already requires the Public Sector to upload best practice 
indicators to their national system which are extracted for reporting to Public 
Procurement Reform Board.  Rather than creating a new and additional annual 
report requirement, Scottish Procurement should use the mechanism they already 
have to draw off annual reports rather than require all public sector bodies to create 
numerous annual reports across the public sector. 
 
Bill Reference 20/21 – Community Benefit Requirement  
The bill advises that detailed guidance will be issued on Community Benefits. 
However, it should be noted that not all contracts can support community benefits.  
Where contracts can support community benefits there may be an additional cost 
factor both for the Council and supplier which will result in a higher contract value.  
The cost will only be known at the point of tender. 
 
Rather than require all public sector bodies to incur repetitive administrative costs 
of tracking community benefits and SME participation in tenders, this can and 
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should be done nationally by Scottish Procurement through Public Contracts 
Scotland. 
 
Bill Reference 22 – Exclusion of Economic Operators on grounds of criminal activity 
This is broadly welcomed.  However, further clarification would be helpful on which 
criminal convictions would result in the economic operators being excluded from a 
contract.  
 
Clarity is required around how this sits with requirements such as the rehabilitation 
of offenders and spent convictions. 
 
Bill Reference 25 – Technical Specification  
The bill advises that detailed guidance will be issued on technical specifications. 
Although, clarity is required on what this will entail, care must be taken to ensure 
that any guidance allows for flexibility to develop the scope of the contract being 
tendered and ensure that specifications can be most economically advantageous to 
avoid additional cost factor both for the Council and supplier as too prescriptive 
guidance and inflexibility may result in a higher contract values.   
 
Bill Reference 31 – Amendment of Climate Change (Scotland) Act 2009 – 82A 
Procurement of recycled and recyclable products etc. 
The bill advises that detailed guidance will be issued on specifications. Although, 
clarity is required on what this will entail, Care must be taken to ensure that any 
guidance allows for flexibility to develop the scope of the contract being tendered 
and ensure that specifications can be most economically advantageous to avoid 
additional cost factor both for the Council and supplier as too prescriptive guidance 
and inflexibility may result in a higher contract values.   
 
Bill Reference 9 - General 
The bill is quite operational in nature and much of what will require to change, and 
what that change might cost, will depend on how much of the bill can be taken as 
“guidance” and what will be “mandatory” as a result of any communicated 
guidance.  
 
The bill appears to allow Ministers to give guidance on workforce matters.  Caution 
is required here in terms of how far the guidance can be applied in practice.  For 
example, the legal clarification from the European Commission on the living wage 
clarified that “public bodies cannot require contractors to pay their employees a 
living wage as a condition of participating in a tendering exercise or through a 
contract performance clause. Public bodies can, if they wish, still encourage 
contractors to pay their employees a living wage.“  Other workforce matters may be 
similar. 
 
Amendments to the EU regulations have still to be finalised and published.  In 
general, we would expect the Procurement Reform Bill to anticipate its publication. 
 
(Not included in Bill, but may be reconsidered)  The bill previously proposed 
environmental reporting.  It is a procurement bill and there are other acts and bills 
that focus directly on the environment.  There is a danger that procurement crosses 
the boundaries into other fields. 
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WEST DUNBARTONSHIRE COUNCIL 
1 NOVEMBER 2013 
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The Convener 
Infrastructure and Capital Investment Committee 
M3.18 
The Scottish Parliament 
Edinburgh 
EH99 1SP  
 
 
 

 
___ 

 
13 November 2013 
 
 
Dear Convener, 
 
I undertook to write providing information in relation to three points discussed at the 
Committee session on 6 November 2013. 

Thresholds for Contract Advertising 

The Scottish Government has engaged with the business community at various points since 
2004.  Our work with an SME forum at that time highlighted difficulties that suppliers 
encountered as a result of different contracting authorities adopting different thresholds, 
particularly in relation to advertising of opportunities. 
 
In March 2006, a Scottish Procurement Policy Note (3/2006) was issued in relation to 
advertising of contracts that are exempt from the Scottish Procurement Regulations.  It 
referred to specific case law and provided guidance to purchasers concerning the need for 
contract opportunities to be subject to some form of publicity so as to meet basic EC Treaty 
requirements such as transparency, equal treatment and non-discrimination. 
 
The Scottish Government continued to work with the business community on public 
procurement and, as a result, further policy was developed that there should be a 
presumption that all public contract opportunities for goods and services with an anticipated 
value of £50,000 or more should be considered for advertising on the Public Contracts 
Scotland website (www.publiccontractsscotland.gov.uk) unless there is a strong business 
case not to advertise.  This policy was agreed by the Public Procurement Reform Board, 
supported by the Public Procurement Advisory Group (whose membership includes 
business, Third Sector and STUC representatives) and was set out in a Scottish 
Procurement Policy Note (4/2009) issued in June 2009.   
 
In the public consultation on the Bill, the Scottish Government sought views on setting of 
thresholds specifically in relation to the provision of de-brief information and on defining a 
“major contract”.  Whilst there was a difference of opinion overall and in most respondent 
groups in relation to the question on whether any requirement on the provision of de-brief 
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information to suppliers should apply only to contracts of a certain value, for example, 
contracts above £50k, many respondents agreed that all “major contracts” should be defined 
as one which is a public contract as defined by the EU procurement Directives and has a 
total estimated value that matches or exceeds the threshold applicable to public works 
contracts as defined by the EU public procurement Directive (currently £4.3m). 
 
In setting the thresholds, the Scottish Government sought something simple and in line with 
business requests and existing good practice.  Roughly half the thresholds in the 2012 
Regulations seemed to be a level that would be most consistent with existing practice in 
Scotland. 
 
Equality and Human Rights Commission (EHRC) guidance on equalities in 
procurement for Scottish public bodies 
 
At last week’s Committee sessions I promised to forward a copy of the Equality and Human 
Rights Commission (EHRC) guidance on equalities in procurement for Scottish public 
bodies.  A hyperlink to the Procurement and Equalities web page can be found below; it has 
a link to a Policy Note on the Equality Duties and to the EHRC guidance.  A copy of the 
guidance is enclosed for ease of reference. 
 
http://www.scotland.gov.uk/Topics/Government/Procurement/policy/corporate-
responsibility/CSR/SSPAP/Equalities  
 
Policy Memorandum 
 
There is an omission within the second bullet point of paragraph 132, which appears on 
page 26, of the Policy Memorandum.   A list of areas in which discrimination is prohibited is 
provided for illustrative purposes.  On reflection, the paragraph could have been clearer by 
mentioning the full set of protected characteristics. 
 
I hope this information is of assistance to the Committee. 
 
 
Yours sincerely 
 
 

 
Deputy Director  
Procurement Policy, Strategy and Systems 
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1. Introduction 

1.1 Context for this guide 

This guide is one of a series written by the Equality and Human Rights 

Commission (the Commission) which gives advice on how to meet the public 

sector equality duty. It will help public authorities to comply with their legal 

duties under: 

 The Equality Act 2010, Section 149, and 

 The Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012 

However, this is not a definitive guide to the law and if you are unclear about 

what the law allows or requires, you should seek legal advice.  

The Equality Act 2010 (the Act) harmonises and replaces previous equalities 

legislation and also includes a new public sector equality duty which replaced 

the separate duties relating to race, disability and gender equality. The public 

sector equality duty came into force on 5 April 2011.  

To support Scottish public authorities in meeting their equality duties, the 

Commission has produced non-statutory guidance which provides an 

overview of the public sector equality duty, including the general equality duty, 

the specific equality duties and who they apply to:  

1. Essential guide to the public sector equality duty 

2. Equality outcomes and the public sector equality duty 

3. Evidence and the public sector equality duty 

4. Involvement and the public sector equality duty 

5. Assessing impact and the public sector equality duty 

6. Mainstreaming the equality duty  

7. Employee information and the public sector equality duty 
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The Essential guide gives an overview of the requirements of the public sector 

equality duty.  The other documents provide additional practical advice.  

Further information can be found on the public sector equality duty section of 

the Commission’s website: www.equalityhumanrights.com/scotland/public-

sector-equality-duty/  

 

You can contact the Commission in writing: 
Freepost RSAB-YJEJ-EXUJ 

Equality and Human Rights Commission 

PO Box 26961 

Glasgow 

G2 9DU 

 

Or by:  
Telephone: 0845 604 5510  

Textphone: 0845 604 5520  

Fax: 0845 604 5530  
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1.2 Who this guide is for 

The guide aims to help public authorities subject to the public sector equality 

duty to implement the duty as it relates to procurement. It is aimed at budget 

holders, procurement officers, contract managers, commissioners, equalities 

officers and others involved in the procurement process.  It assumes some 

technical knowledge of procurement. 

The guide will also assist those who have an interest in the work of public 

authorities such as service users, service providers, unions, and equality 

organisations.  

1.3 Content of this guide 

This guide: 

 Explains the obligations within the Equality Act 2010 (Specific Duties) 

(Scotland) Regulations 2012 on listed authorities to consider the use of 

award criteria and conditions in relation to public procurement 

 Explains how to comply with those obligations through the various 

stages of the procurement process  

This guidance is for public authorities in Scotland. Separate guidance is 

available for public authorities in England (and bodies with non-devolved 

functions in Scotland and Wales) and public authorities in Wales. This guide 

was last updated in June 2013. Please check our website to see if it has been 

replaced by a more recent version.  

1.4 A note on terminology 

This guidance uses the term ‘policy’ as shorthand for any activity of your 

organisation. Therefore ‘policy’ should be understood broadly to embrace the 

full range of your policies, provisions, criteria, functions, practices and 

activities including the delivery of services – essentially everything you do.  
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This guidance uses the term ‘equality groups’ to mean ‘persons who share a 

relevant protected characteristic’ and where reference is made to ‘equality 

groups and communities’ this includes ‘any person who appears to the 

authority to represent the interests of those persons’. 

This guidance refers to the three parts of the general equality duty (as outlined 

in Section 2) as the three ‘needs’.  When we discuss the general equality duty 

we mean all three needs. 
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2. Legislative context 

The public sector equality duty came into force on 5 April 2011 and requires 

public authorities, in the exercise of their functions, to have due regard to the 

need to: 

 Eliminate unlawful discrimination, harassment and victimisation and 

other conduct that is prohibited by the Equality Act 2010 

 Advance equality of opportunity between people who share a relevant 

protected characteristic and those who do not 

 Foster good relations between people who share a protected 

characteristic and those who do not  

To have ‘due regard’ means that when making decisions (and in its other day-
to-day activities), an authority subject to the duty must consciously consider 
the needs of the duty. How much regard is due will depend on the 
circumstances and in particular on the relevance of the aims of the general 
duty to the decision or function in question.  For further information about due 
regard, refer to the PSED Technical Guidance for Scotland which is available 
on the EHRC website. 

The relevant protected characteristics covered by the duty are; 

 age  

 disability  

 gender reassignment  

 pregnancy and maternity  

 race  

 religion or belief  

 sex  

 sexual orientation  

The general equality duty also covers marriage and civil partnerships, with 

regard to eliminating unlawful discrimination in employment only. 
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Who does the general duty apply to? 

The general equality duty applies to public authorities listed in Schedule 19 of 

the Act together with those listed in the Equality Act 2010 (specification of 

Public Authorities) (Scotland) Order 2010, in respect of all their functions, 

unless otherwise specified.  The general equality duty also applies to private 

or voluntary organisations when carrying out public functions. The Equality Act 

defines a public function as a “function of a public nature for the purposes of 

the Human Rights Act 1998”. An example of this would be a private security 

company running a prison. The company would, however, only be covered by 

the general equality duty with regard to the public function being carried out, 

but not for other work, such as providing security services for a supermarket. 

 

Non-delegable  

The duty is non-delegable. This means that the duty will always remain the 

responsibility of the organisation subject to the duty. In practice, this may 

mean that public authorities need to ask their suppliers to take certain steps 

such as monitoring service users, in order to enable the public authority to 

meet their continuing legal obligation to comply with the duty.   
 

The Specific Duties  

The Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012 came 

into force in May 2012.  The purpose of the specific duties is to help those 

authorities listed in the Schedule to the Regulations in their performance of the 

general equality duty. This guidance explains the requirements of the duty to 

consider award criteria and conditions in relation to public procurement.   

For more information about the other specific duties please refer to the 

Essential guide to the public sector equality duty on our website.  
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3. What does the specific duty on procurement require?  

Duty to consider award criteria and conditions in relation to public 
procurement 

Where a listed authority is a contracting authority and proposes to enter into a 

relevant agreement on the basis of an offer which is the most economically 

advantageous, it must have due regard to whether the award criteria should 

include considerations to enable it to better perform the equality duty.  

Where a listed authority is a contracting authority and proposes to stipulate 

conditions relating to the performance of a relevant agreement, it must have 

due regard to whether the conditions should include considerations to enable it 

to better perform the equality duty.  

Nothing in this regulation imposes any requirement on a listed authority where 

it would not be proportionate to the subject matter of the proposed agreement.  

In this regulation:  

(i) “contracting authority”, “framework agreement” and “public contract” have 

the same meaning as in the Public Contracts (Scotland) Regulations 2012(1)  

(ii) “relevant agreement” means a public contract or a framework agreement 

that is regulated by the Public Contracts (Scotland) Regulations 2012.  

 
A listed authority is required to comply with the specific duty in relation to 

public procurement if it meets the definition of a contracting authority under 

Regulation 3 of the Public Contracts (Scotland) Regulations 2012i.  

 

The specific duty on public procurement also only applies when a listed 

authority awards a contract or framework agreement which is covered by 

those Regulations. They also do not apply to below-threshold procurementsii.  
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However, below-threshold procurements, all public authorities covered by the 

Equality Act 2010 remain subject to the relevant principles flowing from the 

Treaty on the Functioning of the EU Treaty Principlesiii and the general 

equality duty. Therefore, following this guidance may help a public authority 

meet its broader legal obligations in regards to procurement and equalities 

whether or not it is covered by the specific duty.  

 
When to apply equality to award criteria and conditions in relation to 
public procurement?  
To meet the requirements of the specific duty, a public authority must be able 

to demonstrate that it has had due regard to whether the award criteria and 

conditions relating to the performance of a relevant agreement should include 

considerations to enable it to better perform the equality duty. 

 

Applying ‘due regard’ means that when making decisions about procurement, 

an authority subject to the duty must consciously consider the need to: 

eliminate discrimination, advance equality of opportunity, and foster good 

relations.  

Any award criteria or conditions related to the performance of a relevant 

agreement must, in accordance with the Public Contracts (Scotland) 

Regulations 2012, be related to and proportionate to the subject matter of the 

contract or framework agreement. If the needs mentioned in the general 

equality duty are not related to the subject matter or relevant agreement you 

are dealing with then a listed authority will not be subject to the specific duty 

on procurement in respect of that agreement.   

 

Deciding whether or not equality is related to the procurement exercise will 

require an assessment of how the subject matter relates to the needs of the 

general equality duty.   

539



11 
 

How public authorities establish the degree of relationship will vary according 

to the individual procurement but will be shaped by the value, scale and 

potential impact of the agreement and other factors such as level of contact 

with the public or the authority’s workforce.  

Proportionality relates both to the level of regard due and to any award criteria 

and conditions relating to the performance of a relevant agreement. 

They should be proportionate to the degree of relationship between equality 

and the subject matter.  For example, decisions a local authority makes about 

the provision of social care for older people compared to those regarding the 

purchase of road maintenance materials, is related to the aims of the duty, and 

so it will need a higher degree of due regard.  
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4. Meeting the specific duty requirements during the procurement 
process 

This section looks at the considerations required for relevant agreements 

through each stage of the procurement process. The relationship to the 

equality duty and proportionality, as outlined above, are the key guiding 

principles for meeting the requirements of the duty during the procurement 

process. 

 

In applying the specific duty in the procurement process of a listed public 

authority, it will be important to keep in mind that the specific duty for public 

procurement is two-fold: 

 
Award criteria: When a listed authority proposes to award a contract or 

framework agreement on the basis of the most economically advantageous 

offer, it must have due regard to whether the award criteria should include 

considerations to enable it to better perform the general equality duty. 

 

An offer which is the 'most economically advantageous' is one offering best 

value for money based on whole life costs and the quality offered to meet user 

requirements. The specific duty in relation to public procurement does not 

therefore apply to contracts awarded on the basis of lowest price only.  When 

assessing whether an offer is the most economically advantageous, a listed 

authority will need to assess the bids it receives on the basis of pre-published 

award criteria.   

 

Conditions relating to the performance of a relevant agreement: When a 

listed authority proposes to stipulate performance conditions in a relevant 
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agreement, it must have due regard to whether the conditions should include 

considerations to enable it to better perform the equality duty.  

Decisions about award criteria should be made early on in the procurement 

process. If equality requirements are identified, these can be written into the 

specification as award criteria.  This is also the case for performance 

conditions - an authority can propose to stipulate performance conditions 

relating to equality in its contract with a supplier.  

 

Additional reference material, including the Scottish Government’s online 

guide the Procurement Journey and further reading are listed in the resources 

section. 
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The Procurement Process 

 

 
4.1 Identifying need 

Identifying need is the first stage of any procurement activity. You should 

consider equalities when assessing procurement requirements before re-

tendering and for new contracts. Such assessments must be carried out on a 

case-by-case basis, and consider all relevant protected groups. 

 

While such assessments should be carried out on a case-by-case basis, some 

systematic methodology will be useful for developing your understanding of 

potential impacts.  While there is no prescribed methodology for including 

equalities considerations within a needs assessment, useful questions may 

be: 

 Do current arrangements adversely affect people with protected 

characteristics or unlawfully discriminate against them? 
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 Are there indicators available, such as service take up or satisfaction 

levels, which imply any disadvantage or discrimination among any of the 

protected groups, or that the service does not meet their needs? If so 

what do they tell you? 

 If there are no indicators available should these be developed? 

 Are there changes you could make to what you buy, or how you buy it, 

which could help eliminate discrimination, advance equality and foster 

good relations? 

 Are there demographic changes that might create or shape new needs?  

 If there have been changes to the service or related resources are these 

likely to have affected any protected groups disproportionately?  

In considering whether specific equalities related award criteria and 

performance conditions should be included, and in the development of these, 

it will be useful to involve specialist equalities staff. 

Once you have determined your need and decided the relationship of the 

procurement requirement to equality issues, you can choose to set specific 

equality award criteria. You can also choose to use the contract specification 

to set out conditions related to the performance of a relevant agreement which 

state explicitly how you require the contractor to perform.  You have wide 

scope in drafting contract specifications with the requirement being to ensure 

that they are legal and non-discriminatory. 

Example: The collaborative Occupational Health Service tender and 

framework agreement led by the Scottish Prison Service includes 

conditions related to supporting employees return to work. As part of this, 

the contract specifies conditions regarding the management of disability 

issues, for example, where the service provider may be asked to make 

recommendations for reasonable adjustments within the workplace (see 

resource section). 
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Specifying positive action and reasonable adjustments 

The Equality Act 2010 recognises that improving equality for people who share 

a protected characteristic may sometimes require that they be treated more 

favourably than others who do not share that characteristic. The Act allows 

employers or service contractors to take positive action measures to improve 

equality for people who share a protected characteristic. Positive action means 

that support can be provided to people who are underrepresented in order to 

encourage them to access services or employment opportunities. For 

example, a community health service might be provided for gypsies and 

travellers to close a significant life expectancy gap relative to other groups. 

The Act also requires that reasonable adjustments are made to meet any 

needs arising from a person’s disability.  It also includes a duty to make 

anticipatory reasonable adjustments. This requires listed authorities to take 

positive steps to ensure that disabled people can access services, public 

functions and have access to and can progress in employment.  This includes 

making changes to the built environment or providing auxiliary aids to make a 

service accessible.   

Involvement 

Using local knowledge and engaging with service users and networks of 

people with protected characteristics will help you to understand the needs 

and requirements that different people might have. You may be able to use 

relevant evidence and information from a current service provider or officers 

managing the contract. Unions and employees may also provide useful 

information about equality issues in employment. You will then be able to 

assess the potential impacts of the procurement activity and be able to 

demonstrate how you have met the needs of the general equality duty. 
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Reserved contracts 

When developing award criteria you may also wish to consider whether it 

would be appropriate to reserve a contract so that only supported businesses, 

employment programmes and factories can bid for it. Regulation 7 of the 

Public Contracts (Scotland) Regulations 2012 describes supported businesses 

as “… companies with more than 50% of their workers being disabled persons 

who by reason of the nature or severity of their disability are unable to take up 

work in the open labour market.”  

 

The Scottish Government Guidance Note on Social Issues in Procurement 

suggests that;  

 “Every public body should aim to have at least one contract with a supported 

factory or supported business.”  

In support of this policy, the Scottish Government established a reserved 

Framework Agreement providing all Scottish public bodies with an easier route 

to contracts with selected supported businesses, goods and services.  It is 

best practice to consider as a matter of course whether the reserved contracts 

process should be followed.  

Business case 

The business case should demonstrate how the procurement activity will take 

account of the public sector equality duty and show legitimate and reasonable 

need.      

To identify need you should begin by reviewing current provision before re-

tendering. There is no prescribed methodology for doing this, but a systematic 

assessment of the impact of equality to the procurement should assist in 

determining the degree of relevance.  
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Assessing potential impact will help shape your business case for the 
procurement. Other issues you may consider when building your 
business case include:  

   

 Risk - Consider any legal, financial, reputational or even political risks 

that may be incurred by yourself and potential suppliers. Non-

compliance with the general equality duty may lead to legal challenge 

and affect your authority’s reputation as well as incur financial costs 

 Strategic Fit - Does the inclusion of equality measures add value to, 

and help meet, your authority's vision including its stated equality 

outcomes?   

 Options - What procurement options are available to you and how might 

they impact on your performance of the duties? 

 

Considering all of the elements of the business case will give you a clearer 

understanding of the impact the procurement activity might have on equality 

groups. It will help you demonstrate the need for inclusion in terms of 

compliance, value for money and delivering wider benefits to the community 

than may have originally been considered. 

4.2 Specification 

Once you have identified the needs for your procurement activity and 

established a business case, you will have determined where equality is a 

requirement, and you can then use the specification to set out explicitly what 

you require the contractor to do.  

This is the point where the specific duty for procurement requires you to have 

due regard to whether award criteria and/or conditions related to the 

performance of a relevant agreement should include considerations to enable 

the better performance of the equality duty. 
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You should include any equality related award criteria within the specification 

and weight these criteria as you see fit.   

Types of specification 

Outcome (functional specification) 

You can ask a contractor to meet specific equality conditions but leave it 

to them to set out in their tender how they propose to achieve these.  An 

equality outcome is a result which you as an authority aim to achieve in 

order to further one or more of the needs mentioned in the general 

equality duty.  In practice, you might find it helpful to think of equality 

outcomes as results intended to achieve specific and identifiable 

improvements in people’s life chances. 

Outcome specifications can be drafted to include measureable 

outcomes, for example, the specification could require year-on-year 

improvements.  

Example:  A health organisation has set an equality outcome to reduce 

the life expectancy gap between men and women. The organisation’s 

research showed that single men, and particularly gay men, over the age 

of 50 are less likely to consult a GP than women.  

The Invitation to Tender (ITT) for a community health communications 

contract specified improved outcomes in male health and asks bidders to 

describe how they would deliver this outcome.  

The successful contractor proposed identifying local pubs used by single 

older gay men and distributing posters along with beer mats with health 

information and advice about seeing a GP.  This led to improved 

attendance at GP surgeries by this group which aided progress towards 

the equality outcome.  
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Output (performance specifications) 

Output specifications dictate what outputs are needed to meet the 

desired outcome. If you know that some of the communities you serve 

are particularly disadvantaged because of distinct service needs related 

to their protected characteristic, you can write certain conditions into the 

contract specification which will help meet those needs and help you 

better perform the general duty. These could include providing services 

to meet special educational, training, dietary or welfare needs of 

particular equality groups. 

Example: The Scottish Parliamentiv catering contract required several 

things: menus providing specialised medical, ethnic and religious meals;, 

that tables and menus were accessible; that staff were adequately aware 

and trained to be aware of the diverse needs of users, provide equal 

access to services and to communicate effectively with customers (for 

example communicating with a deaf person, assisting someone in a 

wheelchair, or assisting someone who is blind or partially sighted). 

 

Input (technical specifications) 

The contractor can prescribe specific input or technical requirements in 

the goods, works or services.  The EU Directive and Scottish 

Regulations, for example, require public authorities, in drafting any 

technical specifications, to take into account accessibility criteria for 

people with disabilities or the suitability of design for all users.  

For example, the authority might be expected to specify full compliance 

with relevant UK access standards such as BSI 830015 in relation to 

building construction or BS PAS 7816 in relation to website design.   
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Specifying workforce requirements  

When equality is a core requirement, or judged as highly relevant to the 

contract, how the contractor recruits, trains and manages the workforce 

delivering the contract may be relevant to overall performance of the contract.  

Example: Three local authorities agreed to set up a shared call centre in a 

remote new site. Consultation with employees and unions identified that the 

long commute was difficult for carers and disabled employees.  The contract 

specification included award criteria which required potential suppliers to 

demonstrate willingness to allow flexible and home working to mitigate for 

potential negative impact on carers and disabled employees. 

 

Obligation to monitor  

If you specify the achievement of certain performance targets, such as in the 

example above which sought increased attendance at GP surgeries by older 

gay men, you may want to make explicit how you expect the contractor to 

monitor their performance against these targets. For example, you may 

consider specifying equality monitoring of people who use the service but also 

consultation with those who don’t use the service. You may also make it a 

requirement for the contractor to make adjustments in light of the monitoring 

results.  

You should also specify that the contractor has procedures for dealing 

promptly and sensitively with complaints about discrimination, and should 

adjust the service if complaints highlight significant deficiencies. 

Verifying and monitoring specifications 

Consider at this point how you will evaluate these aspects and score them 

according to their importance within the overall evaluation. You should be able 

to verify, monitor, and evaluate whatever you specify.  
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This means any performance conditions on promoting equality, like the rest of 

the specification, should be objective, and stated in terms that are clear and 

explicit. 

Terms and conditions 

Introducing special equality conditions within the contract can help you meet 

your legal obligations under the Equality Act, and help ensure your suppliers 

meet their legal obligations. Such conditions will vary considerably depending 

on the procurement requirements, but you should ensure that equality 

conditions are relevant to the requirement, clearly set out and achievable.  

Preparing the contract notice 

The contract notice should clearly set out any specific equality related 

conditions related to the performance of the relevant agreement and business 

goals so that any potential supplier can understand them.  

The contract notice should also state whether the organisation awarded the 

contract will be carrying out public functions, and make clear that it will subject 

to the general equality duty.  

Example: A further education college has a sports centre which it contracts 

with a private company to run. There are specified actions and targets within 

the contract for increased usage and satisfaction by disabled people. Within 

the contract notice the college requires the company to monitor the number of 

disabled people utilising the various sports facilities and the satisfaction levels 

of disabled people. The college will review the performance data on a regular 

basis, and if targets are not achieved there is a facility for the college and the 

contractor to agree further actions to encourage disabled people to use the 

centre. 
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The Public Contracts Scotland portal can be used to manage the OJEU notice 

and other procurement contract notices 

http://www.publiccontractsscotland.gov.uk   

 

4.3 Supplier selection 

Assessing contractor technical capacity and ability 

The next step may include use of a pre-qualification questionnaire (PQQ) or 

another supplier selection process such as a supplier portal.   

The PQQ provides a good opportunity to find out about a potential supplier’s 

track record on equality. It can also assist you with your responsibility to 

assess the potential supplier’s ability to comply with the general equality duty if 

it will be carrying out a public function. 

A standardised PQQ has been designed under the Scottish Government’s 

Public Procurement Reform Programme to aid both suppliers and buyers (see 

resource section). The standard PQQ requests information about; 

 equality performance and compliance with the Equality Act 2010 

 equal employment opportunities and compliance with employment law  

 supporting evidence such as copies of policies and procedures  

The PQQ is the appropriate point to ask for evidence of liability in 

discrimination claims or breaches of national laws about equal treatment of 

workers. You should consider the nature and gravity of the breach, when it 

took place, and the degree of relevance to the subject of the contract itself. 

You may exclude a prospective tenderer who has had a complaint upheld 

against them unless they can show they are taking steps to remedy the issue.  
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The PQQ also asks about a potential supplier’s technical ability to perform the 

contract. This usually includes the supplier’s professional and technical ability, 

as reflected in its staff qualifications or training, and its track record in 

performing similar contracts.  

 

4.4 Invitation to tender 

An invitation to tender (ITT) should set out the requirements as identified in the 

business case. It provides you with an opportunity to specify any equalities 

related award criteria developed in accordance with the specific duty.  

All equality related award criteria in an ITT should be objective, and stated in 

clear, explicit terms and may relate to the;  

 statutory obligations of employers  

 desired outcomes or outputs from the contract 

 technical or workforce requirements  

You can inform suppliers that they are required to comply with the Equality Act 

2010 if awarded the contract.  

 

You must specify within the ITT the award criteria you will use for each aspect 

of the tender and detail the relative weighting applied to these aspects. The 

award criteria may include equality-related criteria, or combine equality factors 

with quality, technical merit and cost-effectiveness criteria. 

The ITT can include method statements to ask how the supplier intends to 

meet equality related award criteria. In higher risk areas such as social care, 

asking ‘open’ questions should enable a much more meaningful assessment 

of the contractor’s approach, than a ‘closed’ tick box type approach.  You can 

also ask how contractors will cascade equality requirements through their 

supply chain.   
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Example Scotland Excel’s standard conditions require that ‘If the Contractor 

enters into any subcontract in connection with the Contract, it shall impose 

obligations on its subcontractors in proportionate and relevant terms 

substantially similar to those imposed on it.’  

 

Contract award 

A relevant agreement should be drawn up once a suitable supplier has been 

identified. The process for this stage will vary depending on your organisation. 

However, if equality related award criteria were identified earlier in the process 

then these should be refined as ‘conditions’ within the contract. 

Example: A local authority has awarded a works contract for the construction 

of a new leisure centre. The works involve plumbing, carpentry, brick-laying, 

plastering and decorating. The local authority is aware that, in all these trades, 

women are under-represented. It includes a condition in its contract that the 

contractor or sub-contractor must be able to demonstrate that as an employer 

it is actively taking steps to encourage women to take up its apprenticeships.  

  

4.5 Supplier management 

The responsibility to comply with the general equality duty remains with the 

public body after the award of the contract and continues throughout the whole 

of the contract performance. Therefore the monitoring and management of the 

contract and the supplier should be considered in relation to delivering the 

specific duty, identifying negative impacts and learning lessons for future 

contracts.  

As part of your continual improvement agenda, you may seek to improve the 

equality performance of suppliers in a way that goes beyond their contractual 

obligations.  
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This would help fulfil the need to advance equalities under the general duty. 

For example a public authority may work with its suppliers to improve their 

equality and diversity policies and practices and to share best practice among 

them. 

4.6 Contract Management 

Monitoring the contract is critical and requirements should be designed to 

assess your specified equality award criteria and performance conditions for 

that contract. The value of the contract will determine the level of monitoring 

required but monitoring the contract will allow you to:  

 ensure successful delivery of a contract 

 develop an understanding of a service and facilitate the adaption of it to 

meet the needs of all users 

 demonstrate due regard to the equality duty, and  

 meet specific duties to report on progress towards its published equality 

outcomes and to assess and review the impact of its policies and 

practices 

Termination, exit and learning lessons 

Finally, sometimes things go wrong. If, during the delivery of the contract, your 

monitoring finds that equality conditions set out in the contract are not being 

met, you should discuss this with the supplier and agree steps to rectify this. A 

serious breach may mean you need to use sanctions provided for in your 

contract. 
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5. Resources 

5.1 Scottish Government resources and guides 

Through the Public Procurement Reform Programme, a number of tools have 

been developed to assist best practice in public procurement.  These tools, 

including a Scottish Pre Qualification Questionnaire, are available via the 

Scottish Government website 

http://www.scotland.gov.uk/Topics/Government/Procurement  

 

5.2 Case Studies 

Case Study 1 – Scottish Prison Service, Occupational Health Services  

The Scottish Prison Service (SPS) was the lead procurement organisation for 

a collaborative Occupational Health Service tender and framework contract 

covering approximately 78 central Scottish Central Government organisations 

with circa 24,000 employees. A User Intelligence Group (UIG) comprising 

Human Resource representatives from 5 representative organisations was 

formed to consider lessons learned from the existing arrangements, develop 

the contract strategy, specification and tender evaluation criteria.  

Key considerations included ensuring the availability of occupational health 

services which appropriately support HR teams to deal with sensitive 

healthcare issues, including: those related to pre-employment medical 

screening; return to work (including any recommendations for staged return) 

after accident, injury, or stress related absences; medical severance or ill 

health retirements; drug or alcohol abuse; workplace assessments; 

management of work place stress, etc.   
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The contract also specifically supports management of disability issues, for 

example, where the service provider may be asked to make recommendations 

about reasonable adjustments within the workplace.      

As a person-centred service, management of equality & diversity matters by 

suppliers was specifically evaluated and scored with tenderers being asked to 

evidence how they deliver services including to ‘… groups with protected 

characteristics, recognising different health and wellbeing needs, all in a 

sensitive & appropriate manner across the range of workplace situations’.  

Accessibility to the services was also amongst factors assessed, for example: 

 clinic sites’ ability to accommodate disabled groups  

 facilities to support persons with hearing or visual impairment  

 facilities to support those individuals who required translation services   

The tender also tested what training (including equality & diversity) and 

management oversight existed within the organisation to embed and support 

equality & diversity within day-to-day activities.  

The scope of the occupational health services also recognised the need to 

reach out to diverse groups including those that may seek to avoid accessing 

support, for example some people with mental health disorders. The contract 

also recognised the need to make health messages and the range of 

interventions flexible to encourage access from different groups.  

Case study 2 - Scottish Prison Service, Court Custody & Prisoner Escort 
Services in Scotland 

The Scottish Prison Service (SPS) are lead authority on behalf of Criminal 

Justice partner organisations (Scottish Court Service and the Scottish Police 

Forces) for the provision of Court Custody & Prisoner Escort Services in 

Scotland.  An inherent part of the services is to ensure prevention of escape, 
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protection of the public and the security, safety and welfare of persons in 

custody.   

 

The services entail the movement and management of persons to and from 

places of custody along with various ad-hoc escorts, for example, to attend 

funerals etc.  

 

A key element of the specification and tender evaluation was to ensure that 

the selected service provider and their operating processes for the 

performance of the contract fully embodied practices which support the 

general equality duty to deal sensitively with all persons in custody having due 

regard to protected characteristics.   

 

Bidders for the Court Custody and Prisoner Escort Services were required to 

demonstrate that; 

 equality & diversity considerations would be embedded within the 

services 

 HR/staff policies support this, and 

 there were appropriate procedures to support the management of staff 

or any sub-contractors who may fail to exhibit appropriate behaviours.   

Bidders provided exemplar policies such as operational and risk assessment 

procedures (recognising the diverse range of persons in custody managed by 

the services), staff training and behaviours guidance, searching of persons, 

vehicle and cell allocation protocols, to demonstrate that the organisation had 

the appropriate business processes, procedures and culture to enable it to 

effectively deliver the required services with due regard to equality and 

diversity, dignity and human rights of the persons in custody.     
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The service provider’s reporting and the SPS’s ongoing contract monitoring 

activities seek to identify any contractual compliance issues (including those 

relating to equality & diversity) whether through prisoner complaint or any 

identified breach of duty against the contract requirements.   

                                      
i The Public Contracts (Scotland) Regulations 2012 http://www.legislation.gov.uk/ssi/2012/88/made 
 
ii The threshold at which these apply may be lowered through the introduction of the Scottish Government’s 
forthcoming Procurement Reform Bill, for updated information go to:  
http://www.scotland.gov.uk/Topics/Government/Procurement 
 
iii EU Procurement Directives 2004/17/EC and 2004/18/EC set out detailed procedural rules which are based 
on the principles outlined in the Treaty on the Functioning of the European Union: 
http://www.scotland.gov.uk/Topics/Government/Procurement/policy/Legislation/ECDirandScotreg 
 
iv The Scottish Parliament is not subject to the Scottish Specific Duties.  However, their approach has been 
included here as an example of good practice. 
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Dear Convener, 
 
I write as follow up to my attendance at the Infrastructure and Capital Investment Committee on the 
13th November 2013, which I attended to give evidence in relation to the Procurement Reform Bill 
on behalf of the Scottish University and College sectors. 
 
A portion of the discussion was focused on the impact on research activity in Scottish Universities 
and the desire on our sector’s part to have an exemption for research related spend for the reasons 
expressed. We raised this as an outstanding matter as although we had been advised that an 
exemption may be included and indeed there was an intension to do so, we could not be clear on 
the scope of such an exemption as the definition / detailed wording had not been agreed. There is 
an exemption of sorts in the 2012 Public Contracts Regulations for research related spending, it is 
incredibly narrow however and does not in fact provide an effective exemption in any meaningful 
way.  
 
We had concerns that through the drafting process of relevant regulations to accompany the 
Procurement Reform Bill, that we may end up with the same scope by way of exemption to that in 
the 2012 Public Contracts Regulations, thus not alleviating our concerns over the scope of the Bill in 
relation to research and thus not being able to be considered an effective exemption. These 
concerns, for the avoidance of doubt, is the context in which we answered questions in relation to a 
Scottish Government intention to include an exemption for research. 
 
Since my attendance at the Committee, I have spoken further with members of the Scottish 
Government’s Scottish Procurement and Commercial Directorate (SPCD) on this matter and they 
have kindly taken the time to explain the detailed process involved and the scope of their intensions. 
This has provided me with increased confidence that we will not arrive at the same scope / definition 
of research as applies in the 2012 Public Contracts Scotland Regulations and indeed that the scope 
(definition of research) that we have proposed will be adequately covered by the resulting 
exemption. 
 
The scope for and definition of research that we have proposed, is based on the definition of 
research used by the European Commission, UNESCO etc, and sourced from the OECD Frascati 
Manual.  That definition incorporated into an exemption, we proposed to SPCD to be as follows:  
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Contracts to be excluded from the scope of the Bill: "Contracts related to and / or for the aim of 
enabling research and experimental development comprising creative work undertaken on a 
systematic basis in order to increase the stock of knowledge, including knowledge of man, culture 
and society, and the use of this stock of knowledge to devise new applications." 
 
I felt it appropriate therefore to write to you to provide this clarification and to confirm that if we 
obtain the outcomes that the SPCD intend (the scope of the research exemption fully covering the 
above although we appreciate the wording may vary in line with drafting protocols etc), that the 
concerns that we have raised around research impacts will be substantially addressed (although as 
mentioned in Committee, we would have preferred an exemption to be included in the body of the 
Bill, if it is provided for permanently in relevant regulations as suggested, then this I feel would be 
deemed by our sector to be a welcome outcome).  
 
I hope this clarification is useful and that you find it aligned to dialogue that you may have received 
from the SPCD. 
 
Yours Sincerely, 

Angus Warren 
Chief Executive  
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Remit and membership 

 
 
Remit: 
 
1. The remit of the Delegated Powers and Law Reform Committee is to consider 
and report on—  
(a) any—  
(i) subordinate legislation laid before the Parliament or requiring the consent of the 
Parliament under section 9 of the Public Bodies Act 2011;  
(ii) [deleted]  
(iii) pension or grants motion as described in Rule 8.11A.1; and, in particular, to 
determine whether the attention of the Parliament should be drawn to any of the 
matters mentioned in Rule 10.3.1;  
(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation;  
(c) general questions relating to powers to make subordinate legislation;  
(d) whether any proposed delegated powers in particular Bills or other legislation 
should be expressed as a power to make subordinate legislation;  
(e) any failure to lay an instrument in accordance with section 28(2), 30(2) or 31 of 
the 2010 Act; and  
(f) proposed changes to the procedure to which subordinate legislation laid before 
the Parliament is subject. 
(g) any Scottish Law Commission Bill as defined in Rule 9.17A.1; and 
(h) any draft proposal for a Scottish Law Commission Bill as defined in that Rule.  
 
Membership: 
 
Richard Baker 
Nigel Don (Convener) 
Mike MacKenzie 
Margaret McCulloch 
Stuart McMillan (Deputy Convener) 
John Scott 
Stewart Stevenson 
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Delegated Powers and Law Reform Committee 
 

64th Report, 2013 (Session 4) 
 
Procurement Reform (Scotland) Bill 

 
The Committee reports to the Parliament as follows— 
 
1.      At its meetings on 5 November and 3 and 10 December 2013 the Delegated 
Powers and Law Reform Committee considered the delegated powers provisions 
in the Procurement Reform (Scotland) Bill at stage 1 (―the Bill‖)1. The Committee 
submits this report to the lead committee for the Bill under Rule 9.6.2 of Standing 
Orders. 

2.      The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill (―the DPM‖)2. 

   OVERVIEW OF BILL 

3.      This Bill was introduced by the Scottish Government on 3 October 2013. The 
Infrastructure and Capital Investment Committee is the lead Committee. The Bill is 
also being considered by the Local Government and Regeneration Committee. 

4.      The Bill introduces a degree of regulation for procurements, concerning the 
tranche of public contracts which are above certain financial thresholds, but below 
the thresholds contained in the Public Contracts (Scotland) Regulations 2012 (SSI 
2012/88). Section 2 defines the procurements which are regulated by its 
provisions as ―regulated procurements‖. Various provisions apply to regulated 
procurements, but not ―EU-regulated procurements‖ which are defined by section 
35(1).          

                                            
1
 Procurement Reform (Scotland) Bill [as introduced] available here: 

http://www.scottish.parliament.uk/S4_Bills/Procurement%20Reform/b38s4-introd.pdf 
 
2
 Procurement Reform (Scotland) Bill Delegated Powers Memorandum available here: 

http://www.scottish.parliament.uk/S4_Bills/Procurement_Reform_DPM.pdf 
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5.      The Bill in broad terms makes further provision in relation to public 
procurements, most notably creating obligations concerning advertising, 
community benefits and procurement strategies. The Bill seeks to establish a 
national legislative framework for sustainable public procurement. It places some 
general duties on Scottish contracting authorities regarding their procurement 
activities, and there are specific measures aimed at promoting good, transparent 
and consistent practice in procurement. 

6.      The Bill also places some administrative requirements on larger spending 
contracting authorities to publish procurement strategies and annual reports. The 
requirements are designed to aid visibility of the purchasing activities of these 
bodies, and how they will meet their procurement obligations. 

Delegated powers provisions   
 
7.      The Committee considered each of the delegated powers in the Bill. 

8.      At its first consideration of the Bill, the Committee determined that it did not 
need to draw the attention of the Parliament to the following delegated powers: 

Section 4(2) – Excluded contracts 
 
Section 5(2) – Estimated value of contract 
 
Section 14(2)(e) – Annual procurement reports 
 
Section 18(3) and (4) – Publication of contract notices and award notices 

 
Section 25 – Technical specifications 
 
Section 31 (apart from the new section 82A((4) and (5)) – Amendment of the 
Climate Change (Scotland) Act 2009 
 
Section 31 (inserting new section 82A((4) and (5)) – Amendment of the Climate 
Change (Scotland) Act 2009 
 
Section 35 – The Directive, Public Contracts Regulations and EU-regulated 
procurements 
 
Section 37 – Ancillary provision 
 
Section 39 - Commencement 
 
9.      At its meeting of 5 November, the Committee agreed to write to Scottish 
Government officials to raise questions on the remaining delegated powers in the 
Bill. This correspondence is reproduced at the Annex. 

10.      In light of the written responses received by the Committee, it agreed 
that it did not need to draw the Parliament‘s attention to the following delegated 
powers: 
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Section 3(3) - Regulated contracts 

Section 11(6) - Procurement strategy (significant procurement expenditure)   

Section 20(5) - Community benefit requirements in major contracts  

11.      The Committee‘s comments and, where appropriate, recommendations 
on the other delegated powers in the Bill are detailed below. 

 
Section 1(2) and (3) - Contracting authorities 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order  
Parliamentary procedure:  Affirmative procedure 
 

12.      Section 1(1) of the Bill defines ―contracting authority‖ for the purposes of 
the Bill. Initially, this is one of the 69 bodies or persons listed in the schedule. It is 
also any other person who is a contracting authority for the purposes of the Public 
Contracts (Scotland) Regulations 2012 (―the 2012 Regulations‖), and all of whose 
functions are exercisable in or as regards Scotland but do not relate to reserved 
matters under the Scotland Act 1998.         

13.      Section 1(2) confers a power on the Scottish Ministers to modify the 
meaning of ―contracting authority‖. Section 1(3) clarifies that this can be done 
either by amending the list of bodies or persons in the schedule, or by amending 
subsection (1). This in effect will also allow section 1(1)(b) to be varied. That 
subsection  links the definition of ―contracting authority‖ to other persons who are 
contracting authorities under the 2012 Regulations, but whose functions are 
exercisable in or as regards Scotland, and do not relate to matters reserved to 
Westminster. 

14.      The Committee asked the Scottish Government for explanation of a 
couple of matters. First it sought clarification of the policy intentions underlying 
section 1(2) and (3).   

15.      Second, section 1(1)(b)(i) and (ii) appear to have the effect of excluding 
from the Bill (in line with the policy objective) certain bodies that are ―contracting 
authorities‖ which are subject to the procurement requirements in the Public 
Contracts (Scotland) Regulations 2012, but which have functions in reserved 
areas.  These include the UK Ministers of the Crown and government 
departments, the House of Commons and House of Lords, the National Assembly 
for Wales and the Northern Ireland Assembly Commission. This power is however 
capable of being used to amend those subparagraphs.     

16.      The Scottish Government has clarified in response to the Committee 
that the DPM could have been clearer in its explanation of the underlying policy 
intentions. The power is proposed so that there will be flexibility to amend section 
1((1)(b), as there may be a need to exempt bodies which are not listed in the 
schedule to the Bill, but nonetheless covered by the 2012 Regulations. Also 
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should there be a need to adjust the schedule to remove a body, there may also 
be a need to ensure they are not caught under the wider provision in section 
1(1)(b). 

17.      The Committee agrees with the Scottish Government‘s approach that 
the exercise of this power is subject to the affirmative procedure. 

18.       The Committee notes however that the Scottish Government has not 
commented on why the power is proposed to modify section 1(1)(b), so far as the 
power might be used to propose adding  certain bodies which currently are not 
proposed to be within the scope of the Bill. That is, there are certain bodies which 
are ―contracting authorities‖ subject to the procurement requirements in the Public 
Contracts (Scotland) Regulations 2012, but which have functions in reserved 
areas. The Committee is not clear as to the policy objective, in that respect.    

19.      The Committee therefore draws to the attention of the lead 
Committee that section 1(1)(b)(i) and (ii) exclude from the Bill  certain bodies 
that are “contracting authorities” which are subject to the procurement 
requirements in the Public Contracts (Scotland) Regulations 2012, but where 
the functions of the body are not wholly exercisable in or as regards 
Scotland, or functions relate to matters reserved to Westminster.  These 
include the UK Ministers of the Crown and government departments, the 
House of Commons and House of Lords, the National Assembly for Wales 
and the Northern Ireland Assembly Commission. 

20.      The Committee is not clear why the power is proposed in section 
1(3) to amend those restrictions in section 1(1)(b)(i) and (ii).  By such 
amendment some additional bodies that have functions in reserved areas, or 
functions both in regard to Scotland and otherwise, could potentially be 
included as “contracting authorities” for the purposes of the Bill, though 
they are excluded in the current proposal.  The Committee considers that the 
acceptability of this power depends on whether the underlying policy 
objective is acceptable, and that is not clear to the Committee from the 
documents accompanying the Bill or the Scottish Government’s written 
response.   

21.      The lead Committee might accordingly consider this further. 

Section 7(1) – Dynamic purchasing systems 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative procedure 
.  
22.      A dynamic purchasing system (―DPS‖) is generally an electronic system 
through which a ―contracting authority‖ as defined by the Bill may buy goods, 
services or works. (For the Bill, the goods, services or works must be commonly 
used by the authority and readily available on the market.)   

23.      Section 7(1) of the Bill contains a general power for the Ministers to 
make provision by regulations about dynamic purchasing systems. This may 
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include provision applying the Bill to the establishment and operation of a DPS as 
it applies to the carrying out of a regulated procurement, with modifications stated 
in the regulations. It may also include modifying the application of the Bill to a 
contract awarded under a DPS.  

24.      The Committee sought an explanation why this general power is 
appropriate, and of the underlying policy intentions for how the power could be 
exercised.  

25.      The Scottish Government in its written response has explained that its 
intention is that key parts of the Bill will apply to the establishment of a DPS, in a 
similar way as they apply to a framework agreement. It is explained that the new 
Proposal for an EU Directive on Public Procurement [2012.2011, COM (2011) 
896]3 seeks to address an issue which has made DPSs impractical. Under the 
current Directive purchasers are required to run a new competition each time a 
contract is awarded, which has defeated the object of the system.  

26.      When the proposed Directive is transposed, the Scottish Government 
expects that the new procedure in it would be widely adopted. How it is used and 
what issues it might highlight for businesses and the public sector will only become 
fully apparent once a body of experience of their use develops. The Scottish 
Government intends therefore to provide a degree of flexibility in the Bill‘s 
application to the establishment and operation of DPSs, to enable it to take 
account of that experience.  

27.      The Committee accepts that a general power to regulate DPSs may be 
required in principle. The policy objective also appears to be to have the scope to 
apply regulations about DPSs to contracts within the threshold levels prescribed 
by the Bill. That is, contracts below EU threshold values, but above those 
thresholds defined by the Bill.  

28.      The Committee does not accept, however, the approach taken by the 
Scottish Government in its written response, that the negative procedure is a 
suitable level of scrutiny for the regulations because this ―would relate to the 
administrative detail of a type of procurement procedure‖. A general, substantive 
power is sought to make regulations about DPSs. This includes in particular, but is 
not limited to, applying provisions of the Bill to DPSs as they apply to carrying out 
a ―regulated procurement‖, and with such modifications as the regulations might 
specify. Provision might also be made modifying the application of the Bill to a 
contract awarded under a DPS (section 7(1)).         

29.      The Committee accordingly accepts the power contained in section 
7(1) in principle. Given the proposed general scope of this power to make 
provision about dynamic purchasing systems, it considers though that the 
exercise of this power would be more appropriately scrutinised by means of 
the affirmative procedure. 

Section 10(4) – Supported businesses 
 

                                            
3
 EUR-Lex - 52011PC0896 - EN 
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Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order  
Parliamentary procedure:  Negative procedure 
 
30.      Section 10 permits the restriction of contract opportunities to supported 
businesses (but not for an ―EU-regulated procurement‖ to which provisions of the 
2012 Regulations  apply).  

31.      A ―supported business‖ is an economic operator who operates a 
supported business, employment programme or factory under the 2012 
Regulations (regulation 7). This covers services, job schemes and establishments 
where more than 50% of the workers are disabled persons, unable to take up work 
due to the nature or severity of their disability.       

32.      Section 10(4) provides that Scottish Ministers may, by order, amend 
section 10 so as to modify the meaning of ―supported business‖ for the purposes 
of the Bill. (―Supported businesses‖ are also referred to in section 9(1), in relation 
to the sustainable procurement duty proposed in that section).   

33.      The Committee sought an explanation why it is appropriate to confer this 
power to enable any modification of the meaning of ―supported business‖ for the 
purposes of section 9(1)(a) and 10, apart from a modification which is 
consequential on the amendment of the corresponding definition of ―supported 
business‖ in regulation 7 of the 2012 Regulations.   

34.      The Scottish Government has confirmed in its written response that on 
reflection, such a change in the definition of ―supported business‖ could be 
effected by consequential amendment, when transposing the proposed new EU 
Directive on public procurement. It is proposed to  omit section 10(4) by 
amendment at Stage 2.      

35.      The Committee notes that the Scottish Government has undertaken 
to bring forward an amendment at Stage 2 which would propose to omit the 
power in section 10(4), as not required. The Committee will consider that 
amendment after Stage 2.   

 
Section 11(5)(d)  – Procurement strategy (other matters)  
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order  
Parliamentary procedure:  Negative procedure 
 

36.      The Bill provides that contracting authorities which expect to have 
significant procurement expenditure in the next financial year (over £5M) must 
prepare a procurement strategy setting out how they intend to carry out regulated 
procurements (section 11). Authorities must comply with their strategies, so far as 
reasonably practicable (section 13). Section 11(5) sets out what the strategy must 
cover (including how the authority intends to ensure that its regulated 
procurements will contribute to the carrying out of its functions and deliver value 
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for money). Section 11(5)(d) provides the power by order to specify other matters, 
as well as those listed. 

37.      The Committee sought further explanation why the  negative procedure 
has been considered a suitable level of scrutiny for the exercise of this power. The 
Scottish Government has explained in the written response that an additional 
matter that might be prescribed for the strategy could be (by way of an example) 
an authority‘s approach to the procurement of food and drink. It is not yet clear 
what is of sufficiently high priority to merit inclusion in procurement strategies in 
future. The Government has considered that the negative procedure is an 
appropriate level of Parliamentary scrutiny of the exercise of the power as it will 
relate to the detailed content of the strategies to be established under section 11.         

38.      The Committee considers that it is not a sufficient explanation for the 
proposal to apply the negative procedure that it will be used to prescribe more 
detailed matters for a procurement strategy than those set out in section 11(5).     
Where the Scottish Ministers propose to specify by order such additional matters, 
section 13 provides that the contracting authority must ensure that its regulated 
procurements in a financial year are, so far as reasonably practicable, carried out 
in accordance with the strategy.   

39.      Accordingly the significance of the effects on the contracting authority 
will depend on what may be proposed in an order, to be included in a procurement 
strategy. The written response to the Committee also explains that decisions on 
additional priorities for strategies are yet to be made. 

40.      The Committee therefore accepts the power contained in section 
11(5)(d) in principle. Given the potential for an order to have significant 
effects on contracting authorities, the Committee considers however that the 
affirmative procedure would be a more appropriate level of Parliamentary 
scrutiny of the exercise of the power. 

 
Section 16 – Guidance 
  
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Guidance  
Parliamentary procedure:  None  
 
41.      Section 16 provides that the Ministers must issue guidance to 
contracting authorities on the preparation and publication of procurement 
strategies and annual procurement reports. Contracting authorities must have 
regard to any such guidance issued. 

42.      The Committee therefore asked the Scottish Government whether it is 
intended that this guidance will be published on issue, and if so whether this could 
be provided for by amendment of section 16.  The guidance is intended for 
publication, but the Government has considered that an amendment is not 
needed, as ―issue‖ in section 16 is considered to be a standard term in this 
context, implying publication.    
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43.      Initially the Committee notes that there is a difference in the drafting, as 
between the example cited in the written response where ―issue‖ was considered 
sufficient, and section 16 of this Bill. Section 17(5) of the Police and Fire Reform 
(Scotland) Act 2012 provides that the chief constable must ensure that the policing 
of Scotland is done with due regard to any recommendations made ―or guidance 
issued by the Authority‖ on the policing of Scotland.  Section 16(1) of the Bill 
proposes that the Scottish Ministers must issue the guidance to contracting 
authorities.  The Committee is not persuaded that provision for issue to contracting 
authorities provides, by necessary implication, for a requirement to publish.  

44.       In any case the Committee considers that a requirement to publish the 
guidance can be made clear to readers quite simply, by stating this in the section.  
The Committee also considers that this guidance is sufficiently significant that a 
copy of it should be laid in Parliament on publication.   

45.      The Committee considers therefore that section 16 should be 
amended at Stage 2, to make clear that the guidance to contracting 
authorities on the preparation and publication of procurement strategies and 
annual procurement reports shall be published on issue. It should also be 
provided that on publication a copy shall be laid in Parliament.  
 
 
Section 21 - Guidance on community benefit requirements   
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Guidance  
Parliamentary procedure:  None  
 
46.      Section 21(1) provides that the Ministers may issue guidance on the use 
of community benefit requirements.  The guidance may cover specific matters as 
set out in section 21(2).  Contracting authorities must have regard to any guidance 
issued.  

47.      As for the power to issue guidance under section 16, the Scottish 
Government intends to publish this guidance The Committee similarly considers 
that the requirement to publish should be made clear by amending the provision at 
Stage 2, and that a copy should be laid in Parliament.    

48.      The Committee considers that section 21 should be amended at 
Stage 2 to make clear that the guidance on the use of community benefit 
requirements shall be published on issue. It should also be provided that a 
copy shall be laid in Parliament.  
 
 
Section 22 – Exclusion of economic operators on grounds of criminal 
activity 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations  
Parliamentary procedure:  Negative procedure 
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49.       Section 22(1) provides that Scottish Ministers may by regulations 
require a contracting authority to exclude an economic operator from a ―regulated 
procurement‖ process (except for an EU-regulated procurement), if the operator or 
certain other persons have been convicted of an offence specified in the 
regulations. Those other persons are a director, secretary, office-holder, or partner 
of the economic operator, or another person having powers of representation, 
decision-making or control in relation to the operator.  

50.      The regulations may also specify evidence that is to be conclusive in 
determining whether a person has been convicted, and circumstances in which a 
contracting authority may award a contract to an operator, despite being otherwise 
prohibited from doing so under the regulations.   

51.      The Committee sought an explanation why the scope of this power 
could not be drawn more narrowly- for instance to reflect the list of the exclusions 
which are contained in regulation 23(1) and (2) of the 2012 Regulations, even if 
subject to possible amendment by regulation.  Paragraph 88 of the Policy 
Memorandum states that it is intended to use this power to ―draw-down‖ the list of 
exclusions from the 2012 Regulations into the Bill, thus ensuring consistency with 
those  Regulations (which implement EU law requirements).        

52.      The Scottish Government in its written response has confirmed that, 
while it would be logical for the Bill to mirror the list of exclusions in the 2012 
Regulations, the flexibility may be needed to adopt a different approach. The 
precise list of exclusions under the proposed new EU Directive will not be the 
same as in the current Directive (2004/18/EC), and what is appropriate for higher 
value contracts may not be appropriate for those of lower value. 

53.      It will only be at the point when the Scottish Government comes to 
transpose the new Directive into domestic law that it will have to finalise which 
types of offence will result in mandatory exclusion. (Political agreement between 
the European Commission, Council and Parliament on the text of proposed new 
Directive was reached on 17 July 2013 and it is considered unlikely that there will 
be any further significant change to the text, although the Scottish Government is 
continuing to monitor events. The Directive is anticipated to be approved by the 
European Parliament in January 2014 (paragraph 7 of the Policy Memorandum)). 

54.      The Committee notes initially that the position in the written response is 
somewhat different to that stated in paragraph 88 of the Bill Policy Memorandum, 
which indicates that the starting position is to ―draw down‖ into regulations the list 
of mandatory exclusions which are contained in regulation 23(1) and (2) of the 
2012 Regulations. 

55.      The Committee has a concern that in principle the scope of the 
power to make regulations in section 22(1) is drawn extremely broadly to 
enable regulations to prescribe any offence, when conviction would result in 
a mandatory exclusion of an economic operator from a “regulated 
procurement” process under the Bill. 

56.      The Committee also has a concern that in principle the broad 
scope of this power is proposed owing to a perceived need to reflect- but 
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not necessarily duplicate- other provisions which are not in force or even in 
a proposed form at this stage. (That is, the list of mandatory exclusions 
which could in due course be transposed under the Proposal for an EU 
Directive on public procurement (COM (2011) 896)).   

57.        As the Scottish Government has indicated to the Committee, the 
regulations under section 22 will have significant effects for public bodies. 
The Committee considers that ultimately it is for the Parliament to determine 
whether this power is acceptable in principle. If so, it considers that the 
scope and significance of the power is such that the affirmative procedure 
would be a more suitable level of Parliamentary scrutiny of the proposed 
regulations.       

58.      The Committee also observes that, in principle, it would seem 
possible for the scope of this power to be narrowed. Some mandatory 
exclusions of economic operators might in principle be proposed in the Bill 
(such exclusions complying with the current EU law), while the power might 
allow for the amendment of this list by regulation. The Committee asks the 
Scottish Government to consider this further, for the purposes of its 
response to this report. 

 
Section 23 – Selection of tenderers 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations  
Parliamentary procedure:  Negative procedure 
 
Provisions             
59.      Section 23(1) provides that Scottish Ministers may, by regulations, make 
further provision about the selection by contracting authorities of economic 
operators to participate in a regulated procurement.  (It is possible that such 
provision could set out discretionary grounds as to the exclusion/selection of 
bidders, as opposed to section 22 which concerns necessarily mandatory 
exclusion.)   

60.      As with section 22, the power does not apply to EU-regulated 
procurements.    Section 23(1) provides the regulations could include provision 
about the use of minimum standard requirements to assess the suitability of 
bidders, the circumstances in which an operator may or may not be excluded on 
the basis of criteria stated in the regulations, or the procedure to be followed in 
determining whether to exclude a bidder.   

61.      Section 23(3) lists various criteria that could be specified as possible 
grounds for exclusion or non-exclusion of a bidder. The regulations may also 
prohibit contracting authorities from taking into account specified matters in such 
an assessment. 

The power in principle  
62.      The Committee noted that the explanation in justification of this power 
contained in the DPM is somewhat different to that for section 22. There is an 
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intention through the use of this power to address ―disproportionate requirements 
[which] have been imposed on suppliers by contracting authorities, for example 
requiring a disproportionately high level of annual turnover evidenced by accounts 
over a number of years or excessive levels of insurance cover.‖  It appears 
therefore that there is an underlying policy intention to confer a wide power, to be 
able to frame and adjust suitable provisions for the selection of operators to 
participate in ―regulated procurements‖. These could include grounds for non-
exclusion, as well as further grounds for exclusion of bidders.  

63.      In other words, the Scottish Government‘s declared policy intention is to 
specify a range of possible selection or exclusion criteria for ―regulated 
procurements‖ by regulation. These may need to be adjusted in future. They  
could differ substantially from those currently specified in the 2012 Regulations for 
EU-regulated procurements, or could propose additional criteria (though the 
criteria will need to be compatible with EU law).   Given that policy intention, the 
Committee accepts this power in principle.  

The proposal for negative procedure   
64.      Similarly for the power in section 22 the Committee sought further 
explanation to establish whether the affirmative procedure could be a more 
suitable level of scrutiny of the exercise of the power. As above the power is 
widely framed and could be used to specify substantial matters as to the selection 
or exclusion of tenderers.    

65.      The Scottish Government in its written response has explained that 
contracting authorities are bound by the fundamental EU Treaty principles which 
include equal treatment, non-discrimination and proportionality. The Government 
could not use this power in a way which was unfair to certain categories of bidder, 
or which was disproportionate. It is considered that scrutiny of the regulations by 
the negative procedure is appropriate, given the constraints imposed by that 
overarching framework of EU law and that the selection of tenderers is an 
administrative matter.      

66.      The Committee accepts that any regulations will need to comply with the 
EU Treaty requirements which the Government refers to. It considers however that 
this does not determine the appropriate level of Parliamentary scrutiny of the 
regulations.  It is clear to the Committee that this power is proposed as a general 
framework for further provision by regulation, and could be used to specify 
substantial matters as to the selection or exclusion of tenderers in a ―regulated 
procurement‖ process.   

67.      The Committee therefore accepts the powers contained in section 
23 in principle. The Committees observes however that ultimately it is for the 
Parliament to determine whether these powers are acceptable.  The powers   
amount to a framework which will enable the detailed specification by 
regulation of the selection criteria for economic operators participating in a 
“regulated procurement”.  
        
68.      Given the potential for the regulations to have significant effects on 
contracting authorities and economic operators, the Committee considers 
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that the affirmative procedure would be a more appropriate level of 
Parliamentary scrutiny of the regulations.  
 
 
Section 24 - Guidance on selection of tenderers  
   
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Guidance  
Parliamentary procedure:  None 
 
69.      Section 24 enables the Ministers to issue guidance about the selection 
of economic operators to take part in the process relating to a ―regulated 
procurement‖. The guidance may particularly cover the use of questionnaires to 
assess suitability of bidders, and the matters relating to recruitment and terms of 
engagement of persons involved in producing, etc., the subject matter of the 
procurement that are to be taken into account in assessing the suitability of a 
bidder. Contracting authorities must have regard to such guidance.    

70.      The Committee sought an explanation in correspondence why it is 
appropriate for such matters to be set out in guidance (which is not proposed to be 
subject to Parliamentary procedure) rather than in subordinate legislation.      

71.       The Scottish Government‘s written response has explained how the 
focus will be on more practical and best practice matters. The guidance will, in 
particular, be used to address the way that public bodies use pre-qualification 
questionnaires (―PQQs‖) and the way that they should address workforce matters, 
in particular procurement exercises.  On workforce matters the Scottish 
Government would intend to use the guidance to promote scrutiny of a company‘s 
approach to its workforce, in circumstances where this is likely to be relevant to its 
ability to perform the contract and/or the quality of service it is offering. 

72.      The Scottish Government considers that guidance is more appropriate, 
as public bodies require a significant degree of flexibility in their approach to these 
issues, which will vary between procurements. The flexibility is also considered to 
be needed to vary the guidance over time, to reflect any changes to the legal 
framework, or new developments in best practice on these issues. 

73.      The Committee also asked whether a requirement to publish the 
guidance could be provided for by an amendment. The Government‘s written 
response on this aspect was the same as for the guidance proposed by sections 
16 and 21.  The Committee takes the same view that there should be provision for 
a requirement to publish, and that a copy of the guidance should be laid in 
Parliament.   

74.      The Committee accordingly accepts the power to issue guidance 
on selection of tenderers contained in section 24, in principle. Similarly to 
the powers to issue guidance in sections 16 and 21, the Committee 
considers that section 24 should be amended at Stage 2 to make clear that 
the guidance shall be published upon issue.  A copy should also be laid in 
Parliament.     
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ANNEX 
 
Correspondence with the Scottish Government 
 
 
On 5 November 2013, the Delegated Powers and Law Reform Committee 
wrote to the Scottish Government as follows: 
 
Section 1(2) and (3) - Contracting authorities 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order  
Parliamentary procedure:  Affirmative procedure 
 
1. Subsection (1) of section 1 defines ―contracting authority‖ for the purposes of 
the Bill. Subsection (2) confers a power on Scottish Ministers to modify the 
meaning of ―contracting authority‖. Subsection (3) clarifies that this can be done 
either by amending the list of bodies or persons in the schedule, or by amending 
subsection (1). 

2. The policy intention underlying Section 1(2) and (3) is explained in the 
Delegated Powers Memorandum as - ―to apply the measures in the Bill to a single 
set of bodies, being only those covered by the EU Directive and corresponding 
Scottish Regulations and whose functions do not relate to reserved matters within 
the meaning of the Scotland Act 1998.‖   

3. The Committee therefore asks the Scottish Government whether the 
policy intention could be clarified, given that certain bodies listed in the 
Schedule to the Bill do have some functions which relate to reserved 
matters, and this seems at odds with that statement in the Delegated Powers 
Memorandum?   

4. Section 1(1)(b)(i) and (ii) appear to have the effect of excluding from the Bill 
certain bodies that are ―contracting authorities‖ which are subject to the 
procurement requirements in the Public Contracts (Scotland) Regulations 2012, 
but which have functions in reserved areas.  

5. The Committee asks the Scottish Government why, therefore, it is 
considered necessary or appropriate to take the power to amend the whole 
of subsection (1)(b) (and in particular subparagraphs (i) and (ii)), and in what 
ways might this power be exercised?  

Section 3(3) – Regulated contracts 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order  
Parliamentary procedure:  Affirmative procedure 
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6. Section 3 defines what is meant by a ―regulated contract‖, and in doing so 
sets financial thresholds for ―public contracts‖ and ―public works contracts‖.  
Section 3(3) provides that the Scottish Ministers may, by order, amend the table in 
section 3(2) so as to substitute for the figures specified there for the time being 
such other figures as they consider appropriate. 

7. The Committee asks the Scottish Government to reflect on whether, as 
regards any amendments to the figures in the table in section 3(2) which are 
limited to reflecting adjustment due to changes in the value of money over 
time, the negative procedure might be a more suitable level of Parliamentary 
scrutiny of the exercise of the power?        

Section 7(1) – Dynamic purchasing systems 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative procedure 
 
8. Section 7(1) contains a general power for the Ministers to make provision by 
regulations about dynamic purchasing systems.  

9. The Delegated Powers Memorandum only explains by way of the justification 
for this general power to make provision about dynamic purchasing systems and 
to modify the application of the Bill in that respect, that this is designed to ensure 
continued consistency with EU procurement law. 

10. The Committee asks the Scottish Government: 

 Given the general scope of the proposed power to make any provision 
by regulation about such systems, for further explanation of why this 
general power is appropriate, and of the underlying policy intentions 
as to how the power could be exercised? 
 

 For clarification as to how this power will ensure continued 
consistency with EU law?   

 Why this Bill could not provide for how its provisions apply (or initially 
apply) to such systems?    

 

 Given the proposed scope of this power and that it could be used to 
modify the Bill’s provisions in their application to such systems, 
whether the affirmative procedure could be a more suitable level of 
Parliamentary scrutiny for the exercise of this power?                

 
Section 10(4) – Supported businesses 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order  
Parliamentary procedure:  Negative procedure 
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11. Section 10 permits the restriction of contract opportunities to supported 
businesses (but not for an EU-regulated procurement).  

12. The Delegated Powers Memorandum explains that this power is required ―to 
ensure consistency with European procurement law, the relevant EU Directive and 
corresponding regulations should they be amended in future‖.  However, this 
power enables any modification by order of the meaning of ―supported business‖ 
as defined in section 10(3). Section 38(1) would appear to enable differing 
meanings to be substituted for the purposes of each of sections 9(1)(a) and 10. 

13. The Committee asks the Scottish Government: 

 Why it is appropriate to confer this power to enable any modification 
of the meaning of “supported business” for the purposes of section 
9(1)(a) and 10, apart from a modification which is consequential on the 
amendment of the corresponding definition contained in regulation 7 
of the 2012 Regulations?   

 How the power could be used otherwise?   

Section 11(5)(d)  – Procurement strategy (other matters)  
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order  
Parliamentary procedure:  Negative procedure 

 
14. Contracting authorities which expect to have significant procurement 
expenditure in the next financial year must prepare a procurement strategy setting 
out how they intend to carry out regulated procurements. Authorities must comply 
with their strategies, so far as reasonably practicable. 

15. Section 11(5) sets out what the strategy must cover. Section 11(5)(d) 
provides the power by order to specify other matters, as well as those listed. 

16. The Committee asks the Scottish Government: 

 To explain what the policy intentions are as to the types of additional 
matters that could be specified in an order, to be addressed in the 
procurement strategy?  

 

 To explain why scrutiny of the exercise of this power by the negative 
procedure is more suitable than by the affirmative procedure?     

 
Section 11(6) – Procurement strategy (significant procurement expenditure)   
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order  
Parliamentary procedure:  Affirmative procedure 
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17. Section 11(1) provides that a contracting authority which expects to have 
significant procurement expenditure in the next financial year must, before the 
start of that year, prepare a procurement strategy setting out how the authority 
intends to carry out regulated procurements, or review its strategy for the current 
financial year and make such revisions to it as the authority considers appropriate.  
Section 11(4) provides that an authority has significant procurement expenditure in 
a year if the sum of the estimated values of the contracts, to which its regulated 
procurements in that year relate, is greater than £5 million.  

18. The power in section 11(6) provides that the Ministers may by order 
substitute another sum for that amount.   

19. In relation to section 11(6), the Committee asks the Scottish 
Government to reflect on whether, as regards any amendment of the figure 
stated in section 11(4) which is limited to reflecting adjustment due to 
changes in the value of money over time, the negative procedure could be a 
more suitable level of Parliamentary scrutiny of the exercise of the power?              

Section 16 - Guidance  

Power conferred on:   The Scottish Ministers 
Power exercisable by:   Guidance  
Parliamentary procedure:  None  
 
20. Section 16 provides that the Ministers must issue guidance to contracting 
authorities on the preparation and publication of procurement strategies and 
annual procurement reports. Contracting authorities must have regard to any such 
guidance issued. 

21. The Committee therefore asks the Scottish Government whether it is 
intended that this guidance will be published on issue, and if so whether this 
could be provided for by amendment of section 16?        

Section 20(5) – Community benefit requirements in major contracts 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:  Order  
Parliamentary procedure:  Affirmative procedure 
 
22. Section 20(1) provides that certain community benefit requirements 
contained in the section apply where a contracting authority proposes to carry out 
a regulated procurement under the Bill, in relation to which the estimated value of 
the contract is equal to or greater than £4 million.    

23. Section 20(5) provides that the Scottish Ministers may, by order, modify 
section 20(1), to substitute for the £4 million figure, such other figure as they 
consider appropriate.   

24. The Committee asks the Scottish Government, in relation to the power 
in section 20(5), to reflect on whether, as regards any amendment of the 
figure stated in section 20(1) which is limited to reflecting adjustment due to 
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changes in the value of money over time, the negative procedure could be a 
more suitable level of Parliamentary scrutiny of the exercise of the power?    

 
Section 21 - Guidance on community benefit requirements   

Power conferred on:   The Scottish Ministers 
Power exercisable by:   Guidance  
Parliamentary procedure:  None  
 
25. Section 21(1) provides that the Ministers may issue guidance on the use of 
community benefit requirements.  The guidance may cover specific matters as set 
out in section 21(2).  Contracting authorities must have regard to any guidance 
issued. 

26. The Committee asks the Scottish Government, in relation to the power 
to issue guidance in section 21, whether it is intended that this guidance will 
be published on issue and if so whether this could be provided for by an 
amendment?         

 Section 22 – Exclusion of economic operators on grounds of criminal 
activity 

Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations  
Parliamentary procedure:  Negative procedure 

      
27. Section 22(1) provides that Scottish Ministers may, by regulations, require a 
contracting authority to exclude an economic operator from a ―regulated 
procurement‖ process, except for an EU-regulated procurement, if the operator or 
certain other persons have been convicted of an offence specified in the 
regulations.  

28. The Committee asks the Scottish Government: 

 To explain why the scope of this power could not be drawn more 
narrowly, for instance to reflect the list of the exclusions which are 
contained in regulation 23(1) and (2) of the 2012 Regulations in 
implement of EU procurement law (even if subject to possible 
amendment by regulation)?         

 To also explain why it has been considered that the negative 
procedure is a more appropriate level of scrutiny of the exercise of the 
power than the affirmative procedure, given the width of the power 
and the scope to specify the substantial grounds on which economic 
operators may be required to be excluded from a “regulated 
procurement” process due to the commission of an offence?    

Section 23 – Selection of tenderers 
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Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations  
Parliamentary procedure:  Negative procedure 
 
29. Section 23(1) provides that Scottish Ministers may, by regulations, make 
further provision about the selection by contracting authorities of economic 
operators to participate in a regulated procurement.   

30. The Committee asks the Scottish Government for an explanation of why 
it has been considered that the negative procedure is a more appropriate 
level of scrutiny of the exercise of the power than the affirmative procedure, 
given the width of the powers and the scope to specify the substantial 
grounds on which economic operators may be either selected or excluded 
from a “regulated procurement” process?        

Section 24 - Guidance on selection of tenderers    

Power conferred on:   The Scottish Ministers 
Power exercisable by:   Guidance  
Parliamentary procedure:  None  
 
31. Section 24 enables the Ministers to issue guidance about the selection of 
economic operators to take part in the process relating to a regulated 
procurement. Contracting authorities must have regard to such guidance.  

32. The Committee asks the Scottish Government: 

 For an explanation of how these powers could be used (in particular 
as to the matters relating to recruitment and terms of engagement of 
persons involved in the subject matter of a procurement that are to be 
taken into account in assessing the suitability of a bidder),  

 

 Why it is appropriate that this power is in the form of guidance which 
is not laid in Parliament or subject to procedure and rather than the 
matters to be covered being in regulations under section 23,  and  

 

 Whether it is intended that this guidance will be published on issue, 
and if so whether this could be provided for by an amendment?          
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On 12 November 2013, the Scottish Government responded to the Delegated 
Powers and Law Reform Committee as follows: 
 
Section 1(2) and 3 – Contracting Authorities 
 
Para 4 -  The Committee therefore asks the Scottish Government whether the 
policy intention could be clarified, given that certain bodies listed in the 
Schedule to the Bill do have some functions which relate to reserved 
matters, and this seems at odds with that statement in the Delegated Powers 
Memorandum? 
 
On reflection the Delegated Powers Memorandum could have been clearer on this 
point.  The Bill correctly describes those bodies to whom the provisions will apply 
by providing a definition of ―contracting authority‖.  These are bodies, office-
holders and persons listed in the schedule.  In addition, they are contracting 
authorities as defined in the Public Contracts (Scotland) Regulations 2012 whose 
functions are exercisable in or as regards Scotland and which do not relate to 
reserved matters or to matters which are for other devolved administrations. 
 
Para 6 - The Committee asks the Scottish Government why, therefore, it is 
considered necessary or appropriate to take the power to amend the whole 
of subsection (1)(b) (and in particular subparagraphs (i) and (ii)), and in what 
ways might this power be exercised? 
 
The Scottish Government require the flexibility to amend subsection (1)(b) 
because there may be a need to exempt bodies which are not listed in the 
schedule, but are nonetheless covered by the Public Contracts (Scotland) 
Regulations.  Also, should there be a need to adjust the schedule to take a body 
out, there will still be a requirement to make sure they are not caught under the 
wider provision.  For example, the Government may decide at some future point 
that it would not wish to include a body within the scope of the Bill that is covered 
by the 2012 Regulations.  This would necessitate an amendment to section 1(b). 
 
Section 3(3) – Regulated contracts 
 
Para 8 - The Committee asks the Scottish Government to reflect on whether, 
as regards any amendments to the figures in the table in section 3(2) which 
are limited to reflecting adjustment due to changes in the value of money 
over time, the negative procedure might be a more suitable level of 
Parliamentary scrutiny of the exercise of the power? 
 
While some amendments to the threshold might simply reflect changes in the 
value of money, it is conceivable that more substantial amendment may be 
required.  For example, if in the light of experience the thresholds come to be 
regarded as either too high or too low.  The Scottish Government does not intend 
to amend the thresholds frequently or as a matter of routine (e.g. it does not 
expect them to be amended on an annual basis).  However, the EU thresholds are 
likely to be reviewed within the next 3-4 years and the Scottish Government may 
wish to amend the thresholds in the Bill to reflect any significant changes at an EU 
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level.  In light of that the Scottish Government believes that the affirmative 
procedure is more appropriate for the exercise of this power. 
 
Section 7(1) – Dynamic purchasing systems 
 
Para 11 - The Committee asks the Scottish Government: 
 

 Given the general scope of the proposed power to make any provision 
by regulation about such systems, for further explanation of why this 
general power is appropriate, and of the underlying policy intentions 
as to how the power could be exercised? 

 For clarification as to how this power will ensure continued 
consistency with EU law? 

 Why this Bill could not provide for how its provisions apply (or initially 
apply) to such systems? 

 Given the proposed scope of this power and that it could be used to 
modify the Bill’s provisions in their application to such systems, 
whether the affirmative procedure could be a more suitable level of 
Parliamentary scrutiny for the exercise of this power? 

 
The Government‘s intention is that key parts of the Bill will apply to the 
establishment of a dynamic purchasing system in a similar way as they apply to a 
framework agreement. (As it stands, contracts made under a  dynamic purchasing 
system will be treated like any other public contract for the purposes of the 
provisions of the Bill.)  However, the concept of Dynamic Purchasing Systems is 
one which is central to the new EU public procurement Directive, yet it is a concept 
which will be almost entirely new to public bodies and business.  This is because it 
was first introduced  in the current  Directive (2004/18/EC), but in a way which 
made it wholly impractical for users. As a result there are very few instances of 
such systems being used. The new EU directive addresses the issue which made 
Dynamic Purchasing Systems impractical (under the current Directive purchasers 
are required to run a new OJEU competition each time a contract is awarded, 
which defeats the object of the system).  When the new Directive is transposed, 
the Scottish Government expects that the new procedure  will be widely adopted.  
How it is used and what issues it might throw up for businesses and the public 
sector will only become fully apparent once a body of experience of their use 
develops.  The Scottish Government wants to provide, therefore, a degree of 
flexibility in the Bill‘s application to the establishment and operation of Dynamic 
Purchasing Systems to enable us to take account of that experience. The Scottish 
Government proposed the negative procedure as the exercise of this power would 
relate to the administrative detail of a type of procurement procedure. 
 
Section 10(4) – Supported businesses 
 
Para 14 - The Committee asks the Scottish Government: 
 

 Why it is appropriate to confer this power to enable any modification 
of the meaning of “supported business” for the purposes of section 
9(1)(a) and 10, apart from a modification which is consequential on the 
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amendment of the corresponding definition contained in regulation 7 
of the 2012 Regulations? 

 How the power could be used otherwise? 
 
The new EU Directive is expected to amend the definition of ―supported business‖ 
to extend it to cover other groups of disadvantaged persons as well as disabled 
people.  This change has not been universally welcomed and, at this stage, it is 
not entirely clear how ―disadvantaged‖ in the new Directive will be interpreted. It 
would be logical for the definition in the Bill to mirror that in the Directive.  Scottish 
Ministers wish ―supported business‖ in the Bill to have a single meaning derived 
from section 10.  In practice, the Scottish Government would expect to use the 
power to amend the definition of ‗supported business‘ to reflect amendments to the 
definition in the regulations to be made under the new Directive. 
 
On further reflection the Scottish Government notes that such a change could be 
effected by consequential amendment when transposing the new Directive.  
Accordingly, the power does not need to be retained for this purpose, and the 
Scottish Government proposes to delete subsection (4) by amendment.  
 
Section 11(5)(d)  – Procurement strategy (other matters) 
 
Para 17 - The Committee asks the Scottish Government: 
 

 To explain what the policy intentions are as to the types of additional 
matters that could be specified in an order, to be addressed in the 
procurement strategy? 

 To explain why scrutiny of the exercise of this power by the negative 
procedure is more suitable than by the affirmative procedure? 

 
There are a number of additional matters that might be appropriate to cover, for 
example, the authority‘s approach to the procurement of food and drink.  It is not 
entirely possible to predict what matters might be of sufficiently high priority to 
merit inclusion in strategies in future.  The Scottish Government believe the 
negative procedure is appropriate as the power relates to the detailed content of 
the procurement strategies. 
 
Section 11(6) – Procurement strategy (significant procurement expenditure) 
 
Para 20 - In relation to section 11(6), the Committee asks the Scottish 
Government to reflect on whether, as regards any amendment of the figure 
stated in section 11(4) which is limited to reflecting adjustment due to 
changes in the value of money over time, the negative procedure could be a 
more suitable level of Parliamentary scrutiny of the exercise of the power? 
 
The Scottish Government does not intend to amend the thresholds frequently or 
as a matter of routine (e.g. it does not expect them to be amended on an annual 
basis).  In fact the changes might be more substantive than simple adjustments 
relating to changes in the value of money over time.  Experience of application of 
the requirements on procurement strategies might mean that more substantive 
changes are required. Given that substantive changes to the threshold could have 
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significant consequences, the Scottish Government believes it is appropriate for 
exercise of the power to be subject to the affirmative procedure. 
 
Section 16 – Guidance 
 
Para 22 - The Committee therefore asks the Scottish Government whether it 
is intended that this guidance will be published on issue, and if so whether 
this could be provided for by amendment of section 16? 
 
Yes it is intended for publication.  The Scottish Government do not believe that an 
amendment is required, however, as ―issue‖ is the standard term in this context 
used across the statute book which also implies publication, for example in the 
Police and Fire Reform (Scotland) Act 2012, at section 17(6). 
 
Section 20(5) – Community benefit requirements in major contracts 
 
Para 25 - The Committee asks the Scottish Government, in relation to the 
power in section 20(5), to reflect on whether, as regards any amendment of 
the figure stated in section 20(1) which is limited to reflecting adjustment 
due to changes in the value of money over time, the negative procedure 
could be a more suitable level of Parliamentary scrutiny of the exercise of 
the power? 
 
The Scottish Government considers that changes might be more substantive than 
simple adjustments relating to changes in the value of money over time.  
Experience of application of the requirements on community benefits might mean 
that more substantive changes are required. It is not anticipated that the 
thresholds will need to be amended frequently.  However, given that substantive 
changes to the threshold could have significant consequences, the Scottish 
Government believes it is appropriate for exercise of the power to be subject to the 
affirmative procedure. 

Section 21 - Guidance on community benefit requirements 
 
Para 27 - The Committee asks the Scottish Government, in relation to the 
power to issue guidance in section 21, whether it is intended that this 
guidance will be published on issue and if so whether this could be provided 
for by an amendment?   
 
Please see the response to paragraph 22 above. 
 
Section 22 – Exclusion of economic operators on grounds of criminal 
activity 
 
Para 29 - The Committee asks the Scottish Government: 
 

 To explain why the scope of this power could not be drawn more 
narrowly, for instance to reflect the list of the exclusions which are 
contained in regulation 23(1) and (2) of the 2012 Regulations in 
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implement of EU procurement law (even if subject to possible 
amendment by regulation)? 

 To also explain why it has been considered that the negative 
procedure is a more appropriate level of scrutiny of the exercise of the 
power than the affirmative procedure, given the width of the power 
and the scope to specify the substantial grounds on which economic 
operators may be required to be excluded from a “regulated 
procurement” process due to the commission of an offence? 

 
While it would be logical for the Bill to mirror the Regulations, the Scottish 
Government may need the flexibility to adopt a different approach.  The list of 
exclusions under the new Directive will not be identical to the list in the current 
Directive and what is appropriate for higher value contracts may not be 
appropriate for lower value.  For example, when the Scottish Government comes 
to transpose the new Directive, the Scottish Government will have to decide which 
types of offence must result in mandatory exclusion.  The provisions on mandatory 
exclusion create substantial risk for public bodies as it is they that bear the 
responsibility for ensuring that anyone who has committed one of those offences is 
not awarded a contract or allowed to bid.  If, following consultation on the new 
directive, there is a substantial increase in the numbers and types of offences 
which result in mandatory exclusion, there might in future be a need to take a 
different approach for the lower value contracts that are regulated by the Bill.  As 
this relates to matters of detail and conduct, the Scottish Government believe that 
the negative procedure would be the appropriate one. 
 
Section 23 – Selection of tenderers 
 
Para 31 - The Committee asks the Scottish Government for an explanation of 
why it has been considered that the negative procedure is a more 
appropriate level of scrutiny of the exercise of the power than the affirmative 
procedure, given the width of the powers and the scope to specify the 
substantial grounds on which economic operators may be either selected or 
excluded from a “regulated procurement” process? 
 
Contracting authorities, including the Scottish Government are bound by the 
fundamental EU Treaty principles which include equal treatment, non-
discrimination and proportionality.  This means that the Scottish Government could 
not use this power in a way that was unfair to certain categories of bidder or which 
was disproportionate.   Given the constraints imposed by the overarching 
framework of EU law and that the selection of tenderers is an administrative 
matter, the Scottish Government believes that negative procedure is appropriate. 
 
Section 24 - Guidance on selection of tenderers 
 
Para 33 - The Committee asks the Scottish Government: 
 

 For an explanation of how these powers could be used (in particular 
as to the matters relating to recruitment and terms of engagement of 
persons involved in the subject matter of a procurement that are to be 
taken into account in assessing the suitability of a bidder), 

589



Delegated Powers and Law Reform Committee, 64th Report, 2013 (Session 4) 

 24 

 Why it is appropriate that this power is in the form of guidance which 
is not laid in Parliament or subject to procedure and rather than the 
matters to be covered being in regulations under section 23,  and 

 Whether it is intended that this guidance will be published on issue, 
and if so whether this could be provided for by an amendment? 

 
The guidance will, in particular, be used to address the way that public bodies use 
pre-qualification questionnaires (PQQs) and the way that public bodies should 
address workforce matters in particular procurement exercises.  For example, the 
Scottish Government will use the guidance on PQQs to promote the adoption of a 
standard core set of questions.  The way that the public sector asks similar PQQ 
questions in differing ways is widely regarded as being one of the most inefficient 
aspects of the existing procurement system.  On workforce matters, the Scottish 
Government would intend to use the guidelines to promote scrutiny of a 
company‘s approach to its workforce in circumstances where this is likely to be 
relevant to its ability to perform the contract and/or the quality of service it is 
offering. 
 
The reason the Scottish Government are seeking the power to issue guidance 
rather than relying on the regulations provided for in section 23 is that public 
bodies require a significant degree of flexibility in their approach to these issues.  
The form that PQQs must take and the way that workforce matters are assessed 
and scored will vary from procurement to procurement. Also, overarching EU law 
on these issues is likely to evolve over time (there have been a number of 
landmark ECJ cases on these issues over the years) and the Scottish Government 
also requires the flexibility to adapt and vary the guidance to reflect any changes 
to the legal framework and to any new developments in best practice on these 
issues. 
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All correspondence c/o:  
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The Scottish Parliament 

EDINBURGH 
EH99 1SP 

Finance@scottish.parliament.uk 
 
 

 
4 December 2013 

 
Dear Maureen 

 
Procurement Reform (Scotland) Bill – Financial Memorandum 

 
The Committee issued a call for written evidence on the FM on 16 October 2013. 17 
responses were received from organisations representing procurement interests 
within local authorities, the NHS, the further and higher education sector and the 
social housing sector. The submissions received can be viewed on the 
Committee’s webpage.1 
 
Issues identified in written evidence 
Responses to the call for evidence which raised some concerns about the Bill came 
from three areas; local government, higher education and the Scottish Federation of 
Housing Associations. The concerns raised, and the responses of the Bill team to 
those concerns, are set out below. 
 
The Scottish Local Government Procurement Forum (and some individual local 
authorities) identified further additional and unaccounted for costs in relation to— 
 

 Strategic and operational administration costs 
 Administration costs to embed new requirements and  track resulting 

benefits 
 Costs to third party suppliers with the addition of community benefits and 

sustainability requirements 

                                                           
1 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/68911.aspx 
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 Unknown costs associated with any new guidance issued by the Scottish 
Government. 

 
Asked about how these concerns could be addressed, the Bill team set out that their 
discussion with COSLA on the Bill resulted in some specific requests from COSLA 
about keeping arrangements under review but that their understanding is that 
COSLA is “relatively  comfortable” with the Bill as drafted. The Bill team also outlined 
that— 
 

“Our intention to keep the arrangements under review is in line with COSLA’s 
request. If what we have delivered has the negative impact that Aberdeen City 
Council has described, ministers will have the flexibility to adapt their approach 
quite quickly either by changing the substance of what public bodies are asked 
to do or by varying the thresholds at which the requirements apply.” 

 
In terms of costs, the SFHA highlighted additional costs that may arise for housing 
associations as a result of the Bill. Noting that its members have not undertaken 
Procurement Capability Assessments as part of the Procurement Reform 
Programme and that the recent Construction Procurement Review published by the 
Scottish Government acknowledges that PCAs are not useful for associations, the 
SFHA estimated that the cost of implementing the Bill could amount to £50,000 a 
year for each association, or a further £8.5million in further costs. 
 
In response to questioning from the Committee on the issues raised by the SFHA, 
the Bill team said— 
 

“We note from the SFHA submission that, typically, the annual turnover of 
SFHA members is only around £5.5 million. That means that some of the 
more advanced elements of the bill, such as publication of procurement 
strategies, are unlikely to apply to a typical registered social landlord.” 

 
The Bill team also noted that housing associations are covered by the current 
procurement regime and that “the bill should be burdensome only if there is currently 
limited process around the award of contracts”. 
 
In further questioning, the Committee sought to clarify whether the turnover of a 
housing association included capital spending, particularly on building new houses, 
and, if not, whether this might mean that some housing associations would be 
caught by more of the procurement requirements in the Bill. 
 
The Bill team did not give an indication as to whether this might be the case, 
although it did note, in response to another question about possible savings for 
housing associations, that “we do not have a comprehensive picture of the spending 
in that sector”. 
 
Advanced Procurement for Universities and Colleges (APUC) expressed concerns 
about issues such as— 
 

 Whether the requirement to use standard rather than specific PQQs will 
mean that a greater number of bids progress to the tender stage, incurring 
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costs on a greater number of businesses for the preparation of tenders and 
administrative costs on staff at the institutions arising from the need to 
assess the tenders. 

 That it is unclear how the use of Public Contracts Scotland will impact on 
joint tendering exercises on UK Higher Education sector-wide contracts. 

 Additional resource required for purchases of £13-£15k a year which are 
agreed for four years being brought within the scope of the Bill by virtue of 
the total value of the contract exceeding the £50k threshold set out in the 
Bill. 

 
The University of Edinburgh highlighted the potential impacts on research-related 
procurement, noting that if this aspect of procurement is not excluded Scottish 
institutions will have to meet compliance obligations for contracts at the £50k 
threshold, a lower value threshold than will apply to institutions elsewhere in the UK. 
 
In relation to the concerns raised by higher education institutions, the Bill team noted 
that “Changes in the approach to funding universities in England mean that they are 
likely – in fact, almost certain – to come out of the scope of procurement legislation 
completely.” The Bill team outlined that, in response to some of the concerns 
expressed, it had “confirmed to APUC in September that we will work to introduce an 
exemption that will cover research and teaching commissions.” 
 
The Bill team sought to clarify what it viewed as some assumptions made in 
submissions that did not reflect what is being proposed in the Bill. For example, in 
relation to PQQS, the Bill team stated that rather than adopting a one size fits all 
policy— 
 

“we are proposing that, for the sorts of questions that are typically asked for 
various categories of contract, public bodies should use the core set of 
questions that we have been trying to promote for a number of years. As part 
of the evidence base for the bill, we have considered what public bodies are 
doing, and we have found that the vast majority of them are not currently 
complying with the core questions that we have agreed with purchasers and 
businesses.” 

 
Costs to the Scottish Government 
In terms of specific costs to the Government identified, the FM states that costs will 
total £3.274 million over these three years. This total is broken down into system, 
staff and non-staff costs. 
 
In evidence, the Bill team confirmed that the system costs to support the Bill’s 
provisions (£560,000 a year) are currently met by the Government and are provided 
for within existing budgets. 
 
Staff (£1,094,000) and non-staff costs (£500,000) are identified between 2014-15 
and 2016-17. However, there is some uncertainty about staff costs beyond 2016-17. 
The Bill team explained that beyond that year a view on further staff costs would 
need to be taken “on the basis of whether the job is done, whether the systems are 
rolled out as required and whether the need for new and additional procurement 
guidance will continue”. 
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Conclusion 
Your committee may wish to consider the above information along with the attached 
submissions in advance of its further evidence sessions with Scottish Government 
officials and the Cabinet Secretary for Finance, Employment and Sustainable 
Growth. 
 
Yours sincerely 
 

 
 
Kenneth Gibson MSP 
Convener 
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WRITTEN EVIDENCE TO THE FINANCE COMMITTEE 
 
Aberdeen City Council 
Aberdeenshire Council  
Advanced Procurement for Universities & Colleges  
COSLA 
East Ayrshire Council  
NHS Ayrshire and Arran 
NHS Lothian  
NHS National Services Scotland  
North Ayrshire Council  
Orkney Islands Council  
Scottish Federation of Housing Associations  
Scottish Local Government Procurement Forum  
South Lanarkshire Council  
The Highland Council 
The University of Edinburgh  
University of Dundee  
West Dunbartonshire Council 
 
Correspondence 
Letter from Scottish Government to Convener, dated 9 December 2013 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM ABERDEEN CITY COUNCIL 
 
 
Consultation  
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill and, if so, did you comment on the financial assumptions 
made?  
1. Yes, we did provide a response. The overall aims of the bill were positive and 
welcomed in our consultation response. There was very little commentary to provide 
on financial assumptions as few of these were detailed in the Consultation, and 
those that were generally applied to the Public Sector as a whole – so could not be 
evaluated from purely a local authority perspective. Financial implications of the 
proposals in the consultation were commented upon and further details of these are 
given at question 4 below.  
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
2. See response to question 1 above. 
 
Did you have sufficient time to contribute to the consultation exercise?  
3. Whilst additional time is always welcome in order to consult widely across our 
organisation, we did manage to produce a response within the time given, albeit 
further timing would have allowed wider consultation. 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details.  
4. As highlighted in our responses to the consultation we outlined areas that 
would increase the administrative burden on Local Authorities. Many areas which we 
outlined would prove unnecessarily burdensome or costly if implemented, have been 
reworked to make these more deliverable. There are, however, additional 
administrative responsibilities that are not reflected in the FM. To demonstrate, the 
FM recognises there are administrative burdens and details that its expectations are 
that “…there may be nominal compliance costs, (but) the proposed measures will be 
absorbed into existing work practices and are therefore likely to be cost neutral.” 
Whilst this is cited in relation to Scottish Government spending it is also extended to 
include Local Authorities too. As Local Authorities deliver a wide portfolio of services 
with a very high volume of lower value procurements and consequently a large 
number of personnel undertaking procurements – the impacts of lower thresholds on 
Local Authorities are therefore greater than that upon the Scottish Government. 
Whilst currently resource is focussed on the highest value procurements in Local 
Authorities, the Bill will require the extension of this focus to a wider number of 
contracts and will require additional processes to be run in line with each and every 
contract and will require training to be provided to a wide number of personnel. The 
administrative requirements of the new bill whilst welcome and on the whole 
promoting improvements in procurement practice, will undoubtedly lead to additional 
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cost being incurred in the way of additional staffing time to undertake these, in short 
these include the additional requirements in relation to administering the 
procurement process, publication on Public Contracts Scotland (where this was not 
previously undertaken), additional debriefing requirements,  monitoring of contracts 
to ensure the accordance with any targets for recyclate utilisation, consultation 
processes that must be undertaken (for instance on Community Benefits and 
procurement strategy) the provision of information in relation to planned 
procurements, and the completion of template reports on procurements undertaken. 
Whilst moving a strong focus on to how we spend the public’s money, these will 
clearly require additional resource to deliver as they are not undertaken currently. 
There are also elements in the bill that could potentially add to resource 
requirements that are as yet unspecified. For example the clauses that relate to 
Ministers being able to stipulate further requirements on areas like how Public 
Contracts is used, on how consultation should be undertaken, on how selection 
processes should be administered. 
 
Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate?  
5. The Bill details that the Scottish Government considers that the effect on 
Local Authorities is that there is no overall net impact on costs, there are additional 
administrative requirements which will require additional resource and training 
provision that will therefore incur cost. As requirements are already competed there 
is unlikely to be a major increase in the competitiveness of our procurements, so 
there will be only a very limited savings in relation to our procurements.  
 
If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill? If not, how do you think these 
costs should be met?  
6. Whilst economies will be made wherever possible, with an increase in 
administrative tasks an increase in funding is necessitated.  
 
Does the FM accurately reflect the margins of uncertainty associated with the  
estimates and the timescales over which such costs would be expected to 
arise?  
 
Wider Issues  
7. This would benefit from further investigation, as outlined above there are a 
number of additional responsibilities that will require additional resource – particularly 
from our Local Authority perspective, although this does not appear to be reflected. 
 
Do you believe that the FM reasonably captures the costs associated with the 
Bill? If not, which other costs might be incurred and by whom?  
8. With the publication of parties names who are involved in a tender process – 
the blind bidding nature of the process will be lost. In this respect the Bill shows a 
departure from the EU Regulations and could facilitate collusion and a revision of 
bids based upon the knowledge of who is involved in the process. This could cost 
the public sector overall more money.  
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Do you believe that there might be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
As detailed in question 4 the Bill provides flexibility for Ministers future stipulations on 
areas like the value at which procurements are subject to the bill, how Public 
Contracts is used, on how consultation should be undertaken, on how selection 
processes should be administered, this would have further impacts on processes 
and therefore resource requirements. As this flexibility has no limitations it is not 
possible to quantify these costs. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM ABERDEENSHIRE COUNCIL 
 
 
Consultation  
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill and, if so, did you comment on the financial assumptions 
made?  
1. Yes, we did provide a response. The overall aims of the bill were positive and 
welcomed in our consultation response. There was very little commentary to provide 
on financial assumptions as few of these were detailed in the Consultation, and 
those that were generally applied to the Public Sector as a whole – so could not be 
evaluated from purely a local authority perspective. Financial implications of the 
proposals in the consultation were commented upon and further details of these are 
given at question 4 below.  
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
2. See response to question 1 above. 
 
Did you have sufficient time to contribute to the consultation exercise?  
3. Whilst additional time is always welcome in order to consult widely across our 
organisation, we did manage to produce a response within the time given, albeit 
further timing would have allowed wider consultation. 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details.  
4. As highlighted in our responses to the consultation we outlined areas that 
would increase the administrative burden on Local Authorities. Many areas which we 
outlined would prove unnecessarily burdensome or costly if implemented, have been 
reworked to make these more deliverable. There are, however, additional 
administrative responsibilities that are not reflected in the FM. To demonstrate, the 
FM recognises there are administrative burdens and details that its expectations are 
that “…there may be nominal compliance costs, (but) the proposed measures will be 
absorbed into existing work practices and are therefore likely to be cost neutral.” 
Whilst this is cited in relation to Scottish Government spending it is also extended to 
include Local Authorities too. As Local Authorities deliver a wide portfolio of services 
with a very high volume of lower value procurements and consequently a large 
number of personnel undertaking procurements – the impacts of lower thresholds on 
Local Authorities are therefore greater than that upon the Scottish Government. 
Whilst currently resource is focussed on the highest value procurements in Local 
Authorities, the Bill will require the extension of this focus to a wider number of 
contracts and will require additional processes to be run in line with each and every 
contract and will require training to be provided to a wide number of personnel. The 
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administrative requirements of the new bill whilst welcome and on the whole 
promoting improvements in procurement practice, will undoubtedly lead to additional 
cost being incurred in the way of additional staffing time to undertake these, in short 
these include the additional requirements in relation to administering the 
procurement process, publication on Public Contracts Scotland (where this was not 
previously undertaken), additional debriefing requirements,  monitoring of contracts 
to ensure the accordance with any targets for recyclate utilisation, consultation 
processes that must be undertaken (for instance on Community Benefits and 
procurement strategy) the provision of information in relation to planned 
procurements, and the completion of template reports on procurements undertaken. 
Whilst moving a strong focus on to how we spend the public’s money, these will 
clearly require additional resource to deliver as they are not undertaken currently. 
There are also elements in the bill that could potentially add to resource 
requirements that are as yet unspecified. For example the clauses that relate to 
Ministers being able to stipulate further requirements on areas like how Public 
Contracts is used, on how consultation should be undertaken, on how selection 
processes should be administered. 
 
Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate?  
5. The Bill details that the Scottish Government considers that the effect on 
Local Authorities is that there is no overall net impact on costs, there are additional 
administrative requirements which will require additional resource and training 
provision that will therefore incur cost. As requirements are already competed there 
is unlikely to be a major increase in the competitiveness of our procurements, so 
there will be only a very limited savings in relation to our procurements.  
 
If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill? If not, how do you think these 
costs should be met?  
6. Whilst economies will be made wherever possible, with an increase in 
administrative tasks an increase in funding is necessitated.  
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
 
Wider Issues  
7. This would benefit from further investigation, as outlined above there are a 
number of additional responsibilities that will require additional resource – particularly 
from our Local Authority perspective, although this does not appear to be reflected. 
 
Do you believe that the FM reasonably captures the costs associated with the 
Bill? If not, which other costs might be incurred and by whom?  
8. With the publication of parties names who are involved in a tender process – 
the blind bidding nature of the process will be lost. In this respect the Bill shows a 
departure from the EU Regulations and could facilitate collusion and a revision of 
bids based upon the knowledge of who is involved in the process. This could cost 
the public sector overall more money.  
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Do you believe that there might be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
9. As detailed in question 4 the Bill provides flexibility for Ministers future 
stipulations on areas like the value at which procurements are subject to the bill, how 
Public Contracts is used, on how consultation should be undertaken, on how 
selection processes should be administered, this would have further impacts on 
processes and therefore resource requirements. As this flexibility has no limitations it 
is not possible to quantify these costs. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM ADVANCED PROCUREMENT FOR UNIVERSITIES AND 
COLLEGES 

 
 

Introduction  
1. APUC is the Procurement Centre of (procurement) expertise and representative body 
for procurement matters for all of Scotland’s Universities and Colleges.  
 
2. This briefing is to summarise the concerns of the Scottish HE/FE sectors in relation 
to the Procurement (Scotland) Reform Bill. 
 
3. APUC had raised some concerns as part of the consultation process on behalf of the 
sector regarding some of the proposed content - the scope has since been modified and 
many of the aspects of concern revised or removed, there are however some issues of 
material concern remaining.  
 
4. Both APUC and its institutional membership supports the spirit of the Bill, however 
some aspects within it, if applied as statutory duties, could have a negative effect on the 
Scottish HE/FE sectors. These could lead to “unintended consequences”, but not just in 
relation to aspects directly operationally impacting on HE/FE institutions, but also on 
Scotland’s international reputation as a knowledge economy. 
 
5. These “unintended consequences” impact beyond those from simply following the 
process required to comply with the Bill. The consequences are significant, it is important 
therefore, we believe, that we highlight these concerns to both the Infrastructure and Capital 
Investment Committee and the Finance Committee in order that they can consider the 
position, taking into account all related consequences.  
 
6. The HE/FE sectors have since its inception, been very strong supporters of the 
Public Procurement Reform Programme, as can be evidenced by its very high uptake of 
government supported e-procurement tools, its commitment to the PCA programme and its 
commitment to collaborative contracting – all delivered at significant levels of success. 
However, a one size fits all approach has not been the success factor – indeed there is 
significant evidence that it is a reliable failure factor – success has come from the Reform 
Programme setting a clear direction of travel and then APUC and the sector working 
together in partnership to deliver success in a way that supports, through tailored delivery of 
improvement and change, the sectors core deliverables of excellence in teaching, education, 
research and knowledge transfer, while meeting the governments aspirations, both in the 
core deliverables and in wider social and economic development. 
 
7. It should be remembered that Universities and Colleges are autonomous bodies with 
varied backgrounds and incorporated under a number of different Acts of Parliament. They 
have independent governing bodies and are partially funded by the Scottish Funding 
Council. Colleges are required to be treated as central government bodies for financial 
reporting purposes as required by the UK Office of National Statistics. The fact that 
Universities and Colleges are covered by the EU procurement directives / public contracts 
regulations is a quirk of EU law. A significant level of the sectors’ funding is obtained from 
internationally competitive activities both in relation to student/teaching and research 
income, in fact for Universities in total, the Scottish Government (via the SFC) provides circa 
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35% of institutional funding (based on 2011/12 data published by the Higher Education 
Statistics Agency) with the rest coming from these wider sources. 
 
8. The Finance Committee has provided a questionnaire format to obtain inputs to their 
considerations, we have therefore used this format to provide our inputs. Before this 
however we have included a section on Critical Areas of Concern and the related unintended 
consequences relating to them.  
 
Critical Areas of Concern – unintended consequences  
9. The aspects of concern, as noted earlier, extend beyond simple matters of process 
compliance and related costs. These concerns, if not addressed, have a high risk of putting 
greater demand on education funding in order for the Scottish Government to maintain its 
commitment to free higher education; they are likely to have negative impacts on the brand 
positioning / reputation of Scotland’s university sector in the global marketplace and 
ultimately on Scotland’s highly prized reputation as a country punching several times beyond 
its weight as a ultra-high knowledge economy. 
 
10. The key considerations centre over funding, efficiency and competitive impacts. 
There are several aspects that make considerable sense in the proposed Reform Bill such 
as publishing of Strategic Procurement Plans etc – these positive impacts however are 
already being addressed successfully through the PCA process within the HE/FE sectors so 
there is no need for legislation to make this a reality in the HE/FE sectors.  
 
The Competitive UK / International Position  
11. Due to the new funding arrangements across English universities (and colleges 
teaching HE level courses - all of Scotland’s universities and most of its colleges are 
involved in delivering some degree of HE level courses), virtually all English HE institutions 
will become exempt from being required to comply with the EU procurement legislation or 
any national level public procurement regulations. This will allow them to have a more 
private sector approach to their procurement and obtain significantly better value for money 
in a much less bureaucratic environment.  
 
12. The utilisation of private sector procurement practices, primarily enjoying the benefits 
of post-tender-negotiation and dynamic sourcing approaches. Based on the experience of 
universities in England that already have achieved exemption level, could enable savings 
consistently in the region of circa 10% of their spend, or to put it in context of lost opportunity 
that Scottish institutions will not enjoy, this lost opportunity is like a circa £70m per year loss 
in income across Scottish HE versus the advantageous position that English institutions will 
ultimately enjoy (note that this figure relates purely to costs of procuring goods, services and 
works, it does not include potentially significant losses from loss of major tracts of research 
funding - please see below). 
 
13. This will allow the English sectors to be more competitive in running their institutions, 
in their offerings to students and their ability to compete for research funding, both public and 
private.  
 
14. The Procurement Reform Bill has the significant potential to damage the sector’s 
activities around research excellence. The Scottish University sector in research terms 
punches well beyond its weight on the World stage, the proposals within the Bill however 
threaten real damage to this by making much research based procurement impractical and / 
or required to be delivered in a manner that will discourage collaboration with other parties 
including academic institutions outside of Scotland, from research funding sources and other 
organisations, including private sector organisations driving innovation, both within Scotland 
and internationally. 
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15. The time required to enable research projects to commence will be significantly 
increased due to the additional work required to procure the goods and services to make it 
happen, this could result in research funding going elsewhere on a regular basis due to the 
greater agility of universities in other countries enabling them to commence much quicker.  
 
16. Research can be a highly competitive and / or confidential activity so public 
advertising of some requirements could also be very problematic on occasions.  
 
17. The Bill does have a section that allows Ministers to vary the scope of the Bill, the 
Scottish Procurement and Commercial Directorate have indicated that due to the serious 
risks to research activity, they may be willing to explore including an exemption for research 
related procurement, although this is still to be confirmed. We believe it is so critical however 
that as an absolute minimum, research related procurement activity should be specifically 
stated within the Bill to be excluded from its scope. 
 
18. Further information on the valuable impact that research and research related activity 
provides, beyond its use in an academic environment, including the value it brings to the 
Scottish economy, can be found  in the recent Universities Scotland publication Grow, 
Export, Attract, Support. Key highlights from this include: 
 
19. Universities create spin-out companies as a product of their research and 
development. Scotland is now the most successful part of the UK for spin-out creation and 
Scottish universities have grown their competitive edge over the rest of the UK increasing 
their share of all spin-outs from 19 per cent ten years ago to 28 per cent of all spin-outs now.  
 
20. Universities generated export income of £1.3 billion in 2011/12 of which 60 per cent 
was from outside of the UK.  
 
21. BIGGAR Economics calculated the gross value added (GVA) from Scotland’s higher 
education institutions. It was estimated to be £6.67 billion in 2012/13 (supporting 142,000 
jobs), this equates to £2,824 for every household in Scotland. 
 
Consultation  
Did you take part in the Scottish Government consultation exercise which preceded 
the Bill and, if so, did you comment on the financial assumptions made? 
22. Yes we took part in the earlier consultation. We commented on the significant 
financial and resource impacts the Bill will incur on contracting authorities, we do not feel our 
comments have been fully recognised in the current draft of the Bill.  
 
Do you believe your comments on the financial assumptions have been accurately 
reflected in the FM?  
23. No, the assumptions in the Bill’s latest explanatory notes state that there will be no 
financial impacts on contracting authorities when in fact there will be significant negative 
impacts. 
 
Did you have sufficient time to contribute to the consultation exercise?  
24. Yes. 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe that 
these have been accurately reflected in the FM? If not, please provide details.  
25. I do not believe that the implications for HE/FE institutions have been accurately 
assessed and reflected. The compliance processes will add a significant burden to 
procurement professionals across institutions and in Centres of Expertise.  

604

http://www.universities-scotland.ac.uk/uploads/Grow%20Export%20Attract%20Support%20Universities%20Scotland.pdf
http://www.universities-scotland.ac.uk/uploads/Grow%20Export%20Attract%20Support%20Universities%20Scotland.pdf


4 
 

 
26. Due to the lower volume of agreements put in place or facilitated by sectoral Centres 
of Expertise, they will be able to cope with the additional burdens with slight increases in 
resource levels.  
 
27. The burdens on institutions however will be severe with significant additional 
resources required to comply with the obligations in the bill. The threshold (section 3.2) of 
£50k per contract means that annual expenditure areas of around £13-15k will come under 
the scope of the Bill as these agreements often will last circa 4 years – this brings a vast 
amount of purchases under the scope of the regulations, several hundred a year for some 
institutions. It also applies to call-off contracts (section 6.2) against framework agreements 
despite the work already having to be undertaken at framework creation level, thereby 
duplicating work and ultimately diminishing the value that institutions can obtain by using 
collaborative framework agreements, which is a key cornerstone of the Procurement Reform 
Programme.  
 
28. The financial implications go much wider however than simply resource impacts as 
they impact on the competitiveness of the HE/FE sector to compete in the international 
student marketplace and for research income. More information on this is below. 
 
Do you consider that the estimated costs and savings set out in the FM and over the 
timescales for which they are projected are reasonable and accurate?  
29. No, as above, a significant amount of costs that will be incurred by contracting 
authorities has not been recognised.  
 
30. The saving figures have been overestimated as they assume (based on section 55 
etc of Explanatory Notes) that suppliers will be able to create one PQQ and use it virtually 
unchanged for all tenders. This is an erroneous  assumption. The purpose of the PQQ is to 
pre-qualify suppliers for a specific need by responding to specific questions about this 
specific need.  
 
31. PQQs were invented to be specific and assist suppliers in allowing them to respond 
to specific requirements before spending considerably more resource and money in taking 
part in the tender phase.  
 
32. There are only a few relevant questions that can be generic and suppliers will already 
most likely cut and paste these questions from past PQQs. If PQQs are forced to become 
generic, the ability to effectively shortlist diminishes significantly, and many more suppliers 
that are not technically or otherwise capable of meeting the need, will go through to the 
tender stage. The tender stage is by far the most expensive stage for suppliers so across 
Scottish business there will be considerably more money being wasted in bidding for the 
same amount of business if contracting authorities use the standard PQQ questions for all 
tenders without suitable scope for specific requirements to be addressed.  
 
33. For example, currently a contracting authority may have 120 suppliers completing 
PQQs, this will narrow down to perhaps 10-12 for the tender stage. If the questions are 
substantially generic and not focused on the specific need, it is likely the contracting 
authority will need to allow circa 100 suppliers through to the tender stage (most of whom 
will not be technically or otherwise capable of meeting the need in the first place) – if it costs 
£10k to draft the tender, that is a cost to the Scottish supplier community of £1m pounds 
rather than £100k – a pointless loss of £900k from the Scottish economy. It does not take 
many tenders to cause serious financial loss to the Scottish economy.  
 
34. For the contracting authority, they will have an extra 90 tenders to evaluate, a 900% 
increase in resources is therefore required to do this. Tenders / contracts will cost much 
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more and take much longer to put in place (and this is excluding all the other time delaying 
and cost impacting aspects of the proposed Bill process – please see below). 
 
35. After a few costly bidding exercises, it is likely to dissuade suppliers from bidding for 
work, because they will not be able to ascertain from a generic PQQ whether they are 
suitable or not, we risk highly suitable suppliers not taking part, causing additional issues 
further down the line for contracting authorities (less competition, constrained capacity, 
higher costs). 
 
If relevant, are you content that your organisation can meet any financial costs it is 
expected to incur as a result of the Bill? If not, how do you think these costs should 
be met?  
36. Budgets are highly constrained across the HE/FE sectors at present. The impacts of 
the Bill will require additional resources to be employed which are not in current budgets / 
funding allocations. It would be concerning if funding is used to comply with the Bill rather 
than in delivering teaching and research activity. 
 
37. It is difficult to ascertain the detailed resource implications of the Bill but we would 
estimate it to be requiring an increase in resources of at circa 20% (plus additional resources 
in non-procurement areas to assist in undertaking social / economic impact assessments 
etc). 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to arise?  
38. No. 
 
Wider Issues / Impacts  
Do you believe that the FM reasonably captures the costs associated with the Bill? If 
not, which other costs might be incurred and by whom?  
39. In addition to the aspects mentioned above, the other factors that cause concern with 
a financial and / or other negative impact are as follows: 
 
40. Economic impacts (section 9.1) - there will be a duty on all contracting authorities to 
consider how it might consider the economic, social and environmental well-being of the 
local area. For a local authority and possibly to a slightly lesser degree NHS bodies, this is 
related to their core purpose so is entirely relevant – while HE/FE will always strive to deliver 
in this area, the delivery of the core purpose of their brief (and for which they are funded) 
should be the key focus for their procurement activity, i.e. meeting the spec for the delivery 
in excellence in teaching, education, research and knowledge transfer.  
 
41. While in principle it is to be encouraged, as it is a duty, it has the potential to require 
highly bureaucratic activities and wide consultation, for areas of annual expenditure that 
could be circa £13-15k, to undertake resource intensive impact assessments which will be 
costly and could delay and compromise delivery of the actual need. As there will be a duty to 
consult we assume that there will be a legal ability for a party to challenge (no matter how 
frivolous the challenge is) where they feel they have not been consulted and thus cause 
delay and further additional cost (there is also a requirement to consider inclusion of SMEs 
as part of this duty, as the sector normally already does this, we do not feel this presents a 
problem). 
 
42. Payments to suppliers (section 11.5) – this appears to effectively mandate the 
payment of all suppliers within 30 days even where more advantageous payments are being 
offered by suppliers. While we would support offering of prompt payment terms to SME size 
businesses and those with directly dependent SMEs in their supply chains, we feel it would 
be wrong to, for example, pay a major pharmaceutical  or IT business who is offering 60 or 
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90 days payment terms, within 30 days. It should be remembered that the HE/FE sectors are 
leanly funded third sector organisations and should manage their funds as wisely as possible 
to maximise the delivery of high quality teaching and research. 
 
43. PCS (sections 17 - 18) - all contracting authorities will be required to use Public 
Contracts Scotland (PCS) to advertise all contracts within scope. Maximum use of this 
excellent tool is already made, it is not clear how this will impact on joint tendering on UK HE 
sector wide contracts where appropriate supply markets exist – for many non-SME 
applicable supply markets, Scottish HE/FE currently benefit from UK wide collaborative 
contracts with leverage and pricing obtained for Scottish institutions based on UK volumes 
(i.e. 1000% more than Scottish sector alone leverage volumes) – if this is put at risk, Scottish 
HE/FE could be put at a significant cost disadvantage versus the rest-of-UK HE/FE, 
particularly in expenditure related to scientific teaching and research. 
 
44. Debriefs (section 27) - all contracting authorities will be required to provide a formal 
debrief to all suppliers who request a debrief for contracts above the defined threshold – this 
will bring a material increase in resources required for debriefing when existing processes 
are generally effective at providing relevant productive feedback to suppliers and where 
already relevant additional feedback is provided on request to these suppliers desiring more 
information (even if a contracting authority does not wish to, they are legally bound to 
provide such data already via the Freedom of Information Act). 
 
45. Requirement to publish contract registers (section 30) – although this may be 
partially automated, it will require considerable manual intervention (publishing award 
notices etc, especially for every call-off) and resource consumption. 
 
46. Remedies (sections 32-34) – within the Bill there is a process for remedies that could 
enable a challenge from a supplier to stop a procurement process / contract award. This has 
a serious risk of being used as a tool by incumbent suppliers who are about to lose business 
to cling on to business for further years while the court process proceeds, and to keep the 
rightful new supplier from providing the business. We would strongly advise that this section 
be removed from the Bill, suppliers would still based on existing legislation, have the right to 
claim for damages etc. and for a court to cancel a contract should it be found to be faulty. 
 
Focus of the Bill & Expectations Already Being Delivered 
47. The Bill itself appears to almost entirely focus on resolving issues that are felt to exist 
in enabling SME access to publicly funded sectors contracts, when in fact, Scotland is one of 
the leading countries in the developed world in terms of SME inclusion and contract award in 
public procurement, with the HE/FE sector already providing a leading role in this (without 
legislation).  
 
48. For total HE/FE sector spend in Scotland, over the last few years there has been 
significant work by APUC and institutional procurement teams to make business 
opportunities more accessible through use of work packaging and on-line portals etc (the 
PCS tool etc) to advertise potential business. This is proving very popular with constantly 
increasing use of such solutions.  APUC have adopted various enablement strategies such 
as sub-lotting (either on a sub-regional basis or on technical attributes, or both), and / or 
encouraging supplier-consortia bidding wherever it can be realistically and competitively 
done as well as running supplier awareness and support days at the beginning of the tender 
process to assist smaller businesses that may not be familiar with public procurement 
processes. This widens opportunities for SME involvement and allows them access to 
collaborative tenders that may otherwise be out of reach or felt to be out of reach. We 
believe the figures highlight that these approaches both in institutions and in APUC have 
been very successful, without the need for added statutory instrument based bureaucracy.  
In the last period (YE July 2012) for which we have validated data, the data is as follows: 
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o Percentage of total HE/FE sector spend (both local agreements and 

collaborative  agreements) going to SME businesses by value: over* 46% 
 

o Percentage of suppliers who are SME businesses on all agreements as a 
percentage  of the total supplier numbers: over* 76% 

 
 *= suppliers with aggregate spend of less than £1000 per year are not categorised in 
the central data hub, these are  most likely to be SME businesses so the likely levels of 
SME involvement are very likely to be higher than the figure  noted based on 
categorised spend 
 
49. The HE/FE sectors are clearly, as can be seen from the data above, fully on-
message with, and fully delivering (and fully intending to continue to deliver) on, the Scottish 
Government’s agenda on SME inclusion, with the sectors SME inclusion levels being at 
internationally leading levels. It is difficult to understand how legislation can materially add to 
this constantly developing position in the HE/FE sectors. 
 
Do you believe that there might be future costs associated with the Bill, for example 
through subordinate legislation? If so, is it possible to quantify these costs?  
50. Apart from the ongoing cost impacts mentioned above, we believe that as the 
concerns highlighted above become apparent, there will be significant resistance to the 
(then) Act from the supplier community as well as contracting authorities – this will likely 
require the Bill to be amended to take account of the concerns raised.  
 
51. However, in relation to the damage caused to Scotland’s ability to be competitive in 
the international student market and to their ability to compete for research funding, the 
damage may well have been severe and the position could be very difficult to recover from. 
 
Conclusion  
52. Overall, the main concern is whether or not it is appropriate that the HE/FE sectors 
are included within the scope of new additional statutory duties via the Bill (and if they are, 
whether research related procurement is exempted), especially when bearing in mind that 
they are autonomous bodies which are operating in increasingly competitive market places. 
The Scottish Government has advised that at present, it intends to fully apply the 
Procurement Reform Bill to all bodies covered by the Public Contracts Scotland Act 2012, 
i.e. all of Scottish HE / FE. 
 
53. We believe that we should consider the impending competitive advantage to be 
enjoyed by the rest of UK (mainly England) HE where institutions will become free of 
burdensome EU public sector procurement legislation. Therefore any “shooting in the foot” 
legislation should be avoided at all cost in order to avoid additional costs / reduction in 
competitiveness  being incurred in Scottish HE/FE. 
 
54. While it is appreciated that the Scottish government cannot influence our need to 
comply with EU regulations, it can choose to enable the HE/FE sectors to benefit fully from 
the more relaxed EU Procurement regulatory regime due to come into place in 2014, thereby 
limiting the uncompetitive impact by not adding further restrictions to competitiveness of the 
sector in Scotland and not adding to the bureaucratic burden through applying the Bill to the 
HE/FE sectors (the Bill carries the almost definite risk of removing much of the benefits that 
could be obtained from the new more relaxed EU procurement regime) across almost all of 
its spend.  
 
55. What the Scottish HE/FE sectors really need in order that they can sustainably 
maintain their position on both the national and international arena is a minimisation of the 
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applicable bureaucracy and administrative burden, not a significant increase to it. As a 
minimum, surely it should not have to shoulder a burden beyond that which currently exists. 
 
56. We would urge consideration to the approach that the university and college sectors 
are either deemed / legislated to be outside of the scope of the Procurement Reform Bill, or 
the bureaucratic and competitive burdens minimised. The sector would ideally wish to 
comply with the spirit of the legislation (as opposed to statutory duties etc), with this 
application of complying with the spirit actively supported and monitored by APUC as the 
sectors’ Centre of Procurement Expertise. 

609



1 

 

FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM COSLA 
 
 
General comments 
1. Whilst many of the costs are already accounted for within local authority 
procurement processes as a result of much of what is in the Bill already being 
adopted as good practice to varying degrees within Councils.  However, where 
improvement and procurement reform is required there will be a continued cost and 
this would appear to have been underestimated.   For example, strategic and 
operational administration costs, particularly with the new requirement for an annual 
strategy and annual reporting; and administration costs to embed new requirements 
to be considered and the tracking of resulting benefits. 
 
2. There are also other elements of the Bill e.g. consideration of community 
benefits, that are considered not to be cost neutral for all Councils (as stated in the 
FM) as it is over and above current practice.  However, at this stage ahead of 
guidance and a full understanding of the application of these new duties and 
measures, it is difficult to fully quantify additional activity and any associated costs. 
 
Training 
3. One area of specific concern is the area related to training.  COSLA has 
previously raised the issue of the additional costs associated with training and 
guidance.  The additional Scottish Government expenditure shown and the 
associated notes suggest that the Scottish Government will continue to take financial 
responsibility for the systems and will further provide guidance and training on both 
systems and the new legislation to contracting authorities.  However, if with these 
assumptions, it is essential that an allocation of additional resource is made available 
to local government to fund the initial implementation stages in terms of training and 
support. 
 
Requirement for on-going monitoring of costs 
4. Given the current uncertainty of additional activities and costs that will be 
incurred by local government, COSLA seeks assurances from the Scottish 
Government that the on-going costs to local government as a result of the 
procurement process changes associated with this Bill will be kept under review with 
an appropriate monitoring strategy implemented to ensure significant additional costs 
are not incurred by Councils. 
 
5. In particular, the following are areas that need to be kept under review: 

 Obligations under the sustainability and specification requirements may have 
unintended consequences on areas other than procurement, such as 
maintenance, standardisation of equipment and spare parts, staff training and 
accreditation; 

 In terms of obligations regarding technical specifications, there may require to 
be a significant greater effort in preparing, monitoring and recording contract 
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specifications, particularly for areas such as construction and capital works, 
due to the obligations for greater use of sustainable materials and a more 
comprehensive life-cycle assessment of the elements of a project.  The cost 
of this is difficult to measure as is whether or not this could be managed within 
current capacity; 

 Whilst debriefing to unsuccessful bidders currently occurs, additional 
debriefing requirements may incur additional administration costs and require 
additional technical staff time and the costs associated with a regulated 
debriefing regime has not been fully accounted for; and  

 There may be additional costs incurred as the result of an increasing risk of 
challenge. Whilst we appreciate that the number of formal challenges is 
relatively low the Bill may encourage increasing numbers of such challenges.   

 
Need to avoid disproportionate costs 
6. The Bill needs to ensure there is not a disproportionate impact on local 
authorities with smaller procurement teams. Care needs to be taken to ensure that 
any costs associated with embedding good practice should be proportionate to the 
scale and complexity of procurement operations in individual organisations. Whilst 
this appears to have been recognised in the FM, deployment of procurement 
practice has sometimes failed to recognise market characteristics in, for example, 
the islands setting. 
 
Contract costs 
7. In addition to increased costs associated with the procurement process that 
the Bill would introduce, consideration also needs to be given to the additional 
financial burden that the Bill may place on bidders responding to tender documents.  
Suppliers will incur additional costs, for example as they build in community benefit 
and sustainability management costs into their pricing, and these are likely to be 
passed on through to Local Authorities.  The FM does not appear to have fully 
considered this impact of the Bill. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM EAST AYRSHIRE COUNCIL 
 
 
Please note that in respect of the above noted, and having reviewed the content of 
the memorandum I do not have any concerns over the financial aspects of the Bill in 
relation to this Council 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM NHS AYRSHIRE AND ARRAN 
 
 
Consultation  
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill and, if so, did you comment on the financial assumptions 
made?  
1. Yes. The Board input to the response compiled on behalf of NHS Scotland 
Heads of Procurement by NHS National Services Scotland, National Procurement 
Division. 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
2. Yes 
 
Did you have sufficient time to contribute to the consultation exercise?  
3. Yes 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details.  
4. Yes 
 
Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate?  
5. Yes 
 
If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill? If not, how do you think these 
costs should be met?  
6. Yes 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise? 
7. Yes  
 
Wider Issues  
Do you believe that the FM reasonably captures the costs associated with the 
Bill? If not, which other costs might be incurred and by whom? 
8. Yes  
 
Do you believe that there might be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
9. No 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM NHS LOTHIAN  
 
 
Consultation  
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill and, if so, did you comment on the financial assumptions 
made?  
1. Yes, as a member of the NHSS National Procurement Steering Group. No 
specific comments were made on the financial assumptions. 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
2. Not applicable. 
 
Did you have sufficient time to contribute to the consultation exercise?  
3. Yes. 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details.  
4. Yes. 
 
Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate?  
5. Yes. 
 
If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill? If not, how do you think these 
costs should be met?  
6. Yes. Continued support from Scottish Government for regional joint working 
will allow efficiencies in fixed costs which can be used to support integration of the 
duties into existing working practices by sharing resources. 
 
Wider Issues  
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise? 
7. Yes, as far as can be predicted at this point. 
 
Do you believe that the FM reasonably captures the costs associated with the 
Bill? If not, which other costs might be incurred and by whom?  
8. It is a reasonable estimate. Further costs associated with training public 
sector procurement staff in compliance. Also, given that suppliers’ expectations of 
securing more public sector contracts, they may incur costs in marketing and sales 
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training in making themselves ready to be able to satisfy large organisation’s needs, 
especially very small SMEs and the third sector. 
 
Do you believe that there might be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
9. The absence of reference to a ombudsman or other arbitration suggests 
remedies may incur costs in any dispute. This has been fed into the consultation as 
per point 1 above. 
 
10. From a local perspective future costs are not known and therefore not 
quantifiable at this stage. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM NHS NATIONAL SERVICES SCOTLAND 
 

Consultation  
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill and, if so, did you comment on the financial assumptions 
made?  
1. Yes, NHS National Services Scotland (NSS) responded to the consultation, 
however there was no specific comment made regarding financial assumptions of 
the bill. 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
2. Not applicable 
 
Did you have sufficient time to contribute to the consultation exercise?  
3. Yes 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details. 
4. With the proviso detailed within the FM that system costs, (including access, 
required licences, training and support) remain a resource provided and funded from 
Scottish Government then we believe the financial implications to be accurately 
reflected - that is, no specific additional financial implications. 
 
Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate? 
5. It is difficult to comment on this point. The resources and grades identified are 
not supported by job descriptions or role outlines. There is no outline programme of 
work or likely estimate of workload, therefore the costs alone are not sufficient to 
provide a response to this question. 
 
If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill? If not, how do you think these 
costs should be met?  
6. Not relevant to NSS. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise? 
7. The FM does not have any uncertainty modelling associated with the main 
bulk of costs, nor does it look beyond 2016/17 (for system costs), so no specific 
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margin is provided. It does however describe some likely interdependencies, e.g. 
revisiting the market for 3rd party provision which seem reasonable. 
 
Wider Issues  
Do you believe that the FM reasonably captures the costs associated with the 
Bill? If not, which other costs might be incurred and by whom?  
8. We believe the direct cost areas to be captured within the Bill (and in relation 
to Question 5 whilst the areas are reflected, the quantum is not). 
 
Do you believe that there might be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
9. The continued and extended provision of shared services via Procurement 
Centres of expertise contains any future costs. The inclusion of NDPBs as referred 
to is important to mitigate local resource requirements. It is possible that developing 
policy emanating from the Bill may have additional resource costs. The Scottish 
Government Policy Forum for Procurement is key in ensuring that developing policy 
is proportionate in its impact on non-Scottish Government organisations.  
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM NORTH AYRSHIRE COUNCIL 
 

Consultation 
1. Yes, North Ayrshire Council provided a response to the consultation. The only 
potential additional costs identified were related to the Living Wage which is now out 
of scope for the Bill. 
 
2. Yes. 
 
3. Yes. 
 
Costs 
4. I do not foresee any financial implications for North Ayrshire Council from the 
introduction of the Bill. 
 
5. Yes, the estimated costs and savings are reasonable. 
 
6. I do not expect the Bill to incur any additional costs for the organisation. 
 
7. Yes. 
 
Wider Issues 
8. Yes. 
 
9. Until any subordinate legislation is published or consulted upon, I can’t 
comment on this. I would assume any major changes proposed to the Bill would be 
required to have estimated costs and this will form part of the decision making 
process.  
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM ORKNEY ISLANDS COUNCIL 
 

Consultation   
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill and, if so, did you comment on the financial assumptions 
made?   
1. Orkney Islands Council did take part in the consultation exercise and 
commented on additional costs associated with a number of proposals that were 
being considered at that time.  
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?    
2. A number of the proposals that were originally considered for inclusion in the 
Bill have now been removed and we welcome this. 
 
Did you have sufficient time to contribute to the consultation exercise?   
3. Yes. 
 
Costs   
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM?  If not, please provide 
details.   
4. It is too early in our opinion to understand fully the financial implications of the 
Bill. Whilst many of the costs are already accounted for within our procurement 
processes, in our opinion small changes to process can have a disproportionate 
effect on organisations with smaller procurement teams. We believe that extreme 
care needs to be taken to ensure that any costs associated with embedding good 
practice should be proportionate to the scale and complexity of procurement 
operations in individual organisations. Whilst this appears to have been recognised 
in the FM, deployment of procurement practice has sometimes failed to fully 
recognise market characteristics in the islands. 
 
Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate?   
5. Yes we consider these to be reasonable at this time. 
 
If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill?  If not, how do you think these 
costs should be met? 
6. On the basis of the information and assumptions contained within the FM we 
believe that additional financial costs can be met from within existing resources.  
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Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
7. We are unclear as to whether the margins of uncertainty in relation to costs 
have been fully reflected due to the FM being relatively certain that there will be little 
if any additional costs incurred by local authorities.   
 
Do you believe that the FM reasonably captures the costs associated with the 
Bill? If not, which other costs might be incurred and by whom?   
8. Whilst we currently offer debriefing to unsuccessful bidders, additional 
debriefing requirements will incur additional administration costs and require 
additional technical staff time and the costs associated with a regulated debriefing 
regime has not been fully accounted for.  
 
9. The additional costs of training may not have been accounted for.  
 
10. We belief that there may be additional costs incurred as the result of an 
increasing risk of challenge. Whilst we appreciate that the number of formal 
challenges is relatively low the Bill may encourage increasing numbers of 
challenges.   
 
Do you believe that there might be future costs associated with the Bill, for 
example through subordinate legislation?  If so, is it possible to quantify these 
costs?    
11. We believe that there are likely to be future costs associated with the Bill.  At 
this stage it is not possible to quantify what these costs might be. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM SCOTTISH FEDERATION OF HOUSING ASSOCIATIONS 
 

Introduction  
1. As the national representative body for housing associations and co-
operatives in Scotland, the SFHA is taking the opportunity to respond to the Finance 
Committee’s questionnaire sent out on 16th October 2013 as part of its duties to 
examine the cost implications of the Procurement Reform Bill.    
 
2. To provide context, housing associations and housing co-operatives in 
Scotland own and manage 46% of the country’s affordable rented housing stock. 
This represents 274,996 homes across Scotland, concentrated in some of the 
poorest communities in our country.  
 
3. There are some important and distinctive features of associations which 
differentiate us from other public bodies. Our members are:  
 

 Independent businesses with goals aligned to the Scottish Government in 
providing and managing high quality affordable accommodation and housing 
services;  

 Responsible for accessing and managing some public resources for house 
building, but mostly reliant on our tenants rents for income and expenditure. 

 Managing businesses imaginatively and inventively to benefit housing and 
communities through our not for profit and community based ethos. 

 Accountable to our members and tenants, who live or have other interests in 
the communities and places which they create;  

 Regulated by an independent Scottish Housing Regulator  
 Able to demonstrate added value in terms of care and support, wider role and 

financial inclusion;  
 

4. At the same time, housing associations and co-operatives face a number of 
significant challenges: welfare reform is likely to lead to reductions in revenue 
income and increases in operating costs for landlords; increased hardship for 
tenants and higher levels of bad debt while financing new house building is 
increasingly difficult and costly. Any overhead cost which adds to demands on rental 
income without producing benefits is not a welcome prospect.  
 
Executive Summary 
5. We have advocated in our original evidence during the consultation on the 
Procurement Reform Bill, for the removal of our sector from the public sector 
procurement regime. We understand the complex legal reasoning behind why the 
Scottish Government considers its hands are tied by Europe. We would argue that 
including our sector in requirements for public contracts below EU thresholds is 
costly, will result in increased bureaucracy and overhead for our members and bring 
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little benefit to the private SME sector which relies heavily on small local spend 
within communities. 
 
6. We think it is significant that housing bodies have been overlooked in terms of 
consultation on the Financial Memorandum. Our members are not large local 
authorities, NHS trusts or universities, but small third sector organisations which do 
not currently consistently use other public sector procurement tools such as 
Procurement Capability Assessments.  
 
7. We cannot concur with the assertion that there will be no net impact on costs 
stated in the Financial Memorandum on the impacts of the Bill. We could anticipate 
an increase on average of £ 50,000 per association in additional cost in ensuring 
compliance with the Bill requirements, which could be a further £ 8.5M in total cost.  
 
Specific Questions on the Procurement Reform (Scotland) Bill 
8. The Finance Committee questionnaire was sent to a number of public 
contracting bodies and other private sector representatives for views, but not 
specifically to any public housing bodies. We feel it is extremely important to respond 
to the Finance Committee and to comment on the likely additional cost and resource 
requirements which the Bill’s provisions will burden our sector with. The Financial 
Memorandum (FM) accompanying the Bill as embedded in the Explanatory Notes at 
Item 89 Table 2 states:- 
 

“No net impact on costs is anticipated. The Bill provides a statutory basis for 
what is already a routine and on-going cost for local authorities and other 
contracting authorities who re involved in procuring goods, services or works.” 
 
We do not think that the Bill and the FM take any real cogniscence of the 
position of “other contracting authorities”. 

 
9. As we respond to the individual questions posed by the Finance Committee, 
we also intend to make comment on some wider principles in relation to our sector’s 
participation in public procurement in Scotland. 
 
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill, and if so did you comment on the financial assumptions 
made? 
10. The SFHA submitted evidence in November 2012 1 and specifically 
highlighted the potential additional costs to our member businesses – p 2, Item 2.3. 
Our submission explained in detail why associations do not consider themselves to 
be public contracting authorities. However, many associations have had to accept 
the application since 2004 of the decision in the European Court of Justice which 
went against France2and resulted in the UK defining all registered social landlords  
(RSL’s) and including Scotland’s housing association sector as subject to public 
procurement legislation. 
 
                                                           
1 SFHA response to the Procurement Reform Bill Consultation November 2012 
http://www.sfha.co.uk/index.php?option=com_docman&task=search_result&Itemid=340 
2 Commission v France (C-237/99) 
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11. Our submission highlighted the additional cost to English RSL’s of contract 
compliance – estimated at £30M3.  When our members are fewer and contracts less 
sizeable, we believe that public procurement activity will delivering few benefits in 
savings to them.  Longer timescales for contracts, the small size of our member 
businesses with a few exceptions, the attitude to risk as voluntary organisations and 
the scale of our construction industry adds disproportionately higher costs.  There is 
also significant concern over the application of public sector procurement principles 
to housing care and support services provided by our sector. 
 
12. Turner Townsend reported in March 2011 on Procurement in the Affordable 
Housing Sector and identified £ 530 M of activity within our sector which may result 
in £26 M/£42M of savings4. As yet no clearly identified route to delivering these 
savings has come from the report’s recommendations and while our members are 
actively collaborating, using Public Contracts Scotland and adopting best practice, 
substantiating savings and efficiencies are extremely difficult. On the other hand 
additional legal costs, salaries of specialist procurement staff and the costs of delays 
in services and construction contracts can be quantified as significant, potentially 
adding £ 50,000 per annum (cost of one post and a average legal bill of £ 10,000 for 
advice) per association or £8.5M of overhead over 170 associations. 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM? 
13. We do not feel that sufficient cogniscence has been taken of the cost burden 
to our members and the statement in the FM that there will be “no net impact on 
costs” as quoted previously, to contracting authorities certainly does not apply to our 
sector. We are concerned at the likely burden to be born by tenants and community 
based organisations. This burden will also be born by small local businesses which 
rather than benefit from increased opportunity and transparency, will find the 
information requirements increased to show compliance with community benefit and 
sustainability criteria.  
 
Did you have sufficient time to contribute to the consultation exercise?” 
14. We did not find that time was an issue to contribute to the original 
consultation. However, we do feel that time needs to be taken to investigate potential 
costs to our members. Our original submission was made to advocate the case for 
associations to be removed from the category of public contacting authorities. Since 
this case has been consistently rejected as not being within the gift of the Scottish 
Government, inclusion has profound cost and other implications for members. We 
still maintain our position that we do not have the characteristics of public contracting 
authorities as defined in the Public Contract ( Scotland ) Regulations 2012 at section 
3 (b)(b)5, and in particular the provisions of finance and supervision by another public 
authority. 
 

                                                           
3 NHF ( March2011), Response to the Commission’s Green Paper on the Modernisation of 
Procurement – pp3 – [Link no longer operates]
http://www.housing.org.uk/publications/findapublication/legislation/europeancommissionsgreen.aspx  
4 Procurement in the Affordable Housing Sector  
http://www.scotland.gov.uk/Publications/2011/03/11120322/0 
5 http://www.legislation.gov.uk/ssi/2012/88/made 

623

http://www.scotland.gov.uk/Publications/2011/03/11120322/0
http://www.legislation.gov.uk/ssi/2012/88/made


4 

 

Costs 
If the Bill has any financial implications for your organisation do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details 
15. The FM is written from the perspective of Local Authorities and other large 
public bodies. The argument is that these bodies will have participated in standard 
Procurement Capability Assessments (PCA’s)6, a tool used by Scottish 
Government’s Procurement Unit (5) for at least four years. Section 31 of the FM 
states that 98% of the 126 contracting authorities who were subject to PCA’s, will 
have a current procurement strategy. With respect, our members have not 
undertaken PCA’s as part of the Procurement Reform Programme. It has been 
acknowledged by Scottish Government within the recently published Construction 
Procurement Review7 that they are not useful for associations, Therefore we cannot 
agree that the overall anticipated net impact to local authorities and other contacting 
authorities will be zero., There will be additional costs which will fall on organisations 
as a result of the Bill’s provisions.   
 
16. Several provisions impose requirements on contracting authorities and 
although these practices may well be current amongst local authorities, they are not 
necessarily prevalent amongst housing associations in the prescribed form.  
 
Current procurement practice within our sector 
17. Housing associations and co-operatives which operate in Scotland are a very 
diverse sector. As well as different areas of operation – and some work across all of 
Scotland and England – associations vary in size from 20 unit Abbeyfields for elderly 
people to the 40,000 homes managed by Glasgow Housing Association. 
Associations tackle many different client groups from older people to community 
based regeneration of inner city neighbourhoods. A significant proportion of our work 
provides care and support services to vulnerable tenants. 
 
18. The average association size is 1800 homes in management with a turnover 
of £5.5M. They will procure possibly £ 2-3M of repairs and maintenance work in a 
year, broken up into very small contracts usually undertaken by a wide range of local 
SME’s on a schedule of rates basis. This has been the cornerstone of sustaining 
many small local businesses through the current recession.  While many 
associations have looked at collaborative contracts, use of frameworks and 
utilisation of the Public Contracts Scotland website, this has been on an individual 
basis as has suited their own requirements. 
 
19. This is in contrast to Scotland’s 32 Local Authorities, which although they may 
vary in size and location, have similar practices and statutory duties in relation to 
procurement amongst themselves. Evaluation of sustainable procurement 
compliance, use of PCA’s, use of collaborative working tools and a common 
procurement culture as described in the FM would mean that the provisions of the 
Procurement Reform Bill require only the publication of existing local authority 
policies and procedures in terms of additional resource. 
                                                           
6 http://www.scotland.gov.uk/Topics/Government/Procurement/buyer-information/pca 
7 
http://www.scotland.gov.uk/Topics/Government/Procurement/policy/ReviewProcurementConstruction 
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20. Most associations do not employ specialised procurement departments and 
compliance with public procurement has been undertaken mainly by property staff or 
housing staff for care contracts. In relation to construction and major repairs 
contracts above European thresholds there is compliance with the 2004 designation 
of associations as public contracting authorities, in the absence of a response to our 
arguments against this designation as submitted in our previous evidence.(See 
footnote1) In comparison, as stated above, most local authorities have well staffed 
procurement teams headed up by specialist procurement personnel to deal with 
contracts administration at the scale of many hundreds of millions. 
 
21. We would contend that the FM has in no way considered how the provisions 
will affect our sector, but only looked at prospective costs for local authorities and 
other large public bodies. 
 
Financial implications of the Bill provisions 
22. Considering some of the financial implications of the specific provisions of the 
Bill, in turn, we would comment as follows:- 
 

 The requirement to publish procurement strategies and reports where spend 
is above £5M in any one year, is a significant additional burden to 
associations. While associations have buying and commissioning procedures, 
these are of varying complexity and there will be significant cost in revising 
and publishing compliant strategies. Evaluating spend and when thresholds 
have been reached is also not necessarily a simple matter as the association 
may commission a large repairs contract in one year which will bring spend 
above £ 5M, reducing to normal management and maintenance overheads in 
the next year. Most associations have no experience of PCA’s. 

 
 Setting up systems to justify and monitor community benefit in contracts over 

£4M is an additional burden. The duty is imposed over the “area” within which 
the contracting authority operates, but this can vary from a few streets to the 
whole of Scotland for associations. Most associations are fierce advocates of 
using local businesses and supporting the SME sector. While guidance on 
further implementing Community Benefit clauses following on from the 
Scottish Government 2008 Guidance8 is very welcome, the guidance should 
provide absolute clarity about what is involved. For example, are there 
different standards for below EU threshold contracts, and how does an 
organisation then justify upholding EU treaty principles9 of transparency, 
equal treatment and non-discrimination, proportionality and mutual 
recognition? The uncertainty will involve our members having to take costly 
legal advice on multiple occasions in order to mitigate the risk of clams and 
challenges. 

 
 Promotion of sustainability and environmental responsibility through 

procurement practices also imposes new duties and costs. In examples we 
                                                           
8  http://www.scotland.gov.uk/Topics/Government/Procurement/policy/corporate-
responsibility/CSR/SSPAP/ComBen 
9 http://www.scotland.gov.uk/Topics/Government/Procurement/policy/Legislation/ECTreatyobligations 
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have seen from local authority practice10, administration of these duties is 
significant in providing audit information of compliance.  

 
 The greatest burden will however be in simply administering thresholds and 

when it is appropriate to use one route for advertising and compliance rather 
than another. Procurement contract administration and audit for contracts 
between £50,000 and £173,000 for services and £2M and £4.3M for 
construction contracts is an additional substantial burden. While some 
associations are now routinely advertising everything above £ 50,000 on 
Public Contracts Scotland, this does seem to count against the principle of the 
Bill in removing unnecessary bureaucracy.  

 
As well as the £ 5M and £ 4M thresholds for publication of a procurement 
strategy and community benefit justification, the distinction between EU and 
Procurement Reform Bill thresholds, there are other requirements with regard 
to remedies, feed back to unsuccessful tenderers and successful tenderers 
and on going EU treaty obligations. This makes for a complex and unwieldy 
piece of legislation which in itself needs to be considered with the Public 
Contracts (Scotland) 2012 Regulations and the EU Directives. This is 
particularly difficult for small organisations with a limited turnover. 

 
Housing associations already have the cost of providing substantial audit 
information to the Scottish Housing Regulator11 and to OSCR on the use of 
tenants’ monies and the efficiency of their operations.  

 
 We would comment on the costs for other organisations and in particular 

economic suppliers. The amount of information required by the Procurement 
Reform Bill in relation to sustainability and community benefit in order to 
satisfy requirements for audit will inevitably mean more work and further 
costs. As well as dissuading them from participating ion the first place, this 
could prevent local contractors from winning work. This could have a negative 
impact on local communities and businesses as well as imposing an 
administrative burden disproportionate to any community or sustainable gain. 

 
Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate? 
23. As the only potential costs are attributed to Scottish Government, we cannot 
give any informed feedback on the reasonableness of the estimates or timescale. 
We would however anticipate that staffing and resource costs are light, given the 
substantial guidance we expect will be required for our sector. For example, we are 
aware as part of the Construction Procurement Review (see footnote 7) mandatory 
use of Procurement Capability Assessments may be required. These have already 
been identified as not appropriate for our sector, and work will be needed on 
adapting to be useful and fit for purpose. This must be applied to the writing up of 
                                                           
10 Presentation by Ashley Gould, Head of Procurement Highland Council to SFHA/Scottish 
Government Procurement Seminar 3rd October 2013 
11 Analysis of the finances of regulated social landlords 2012 Scottish Housing Regulator  
http://www.scottishhousingregulator.gov.uk/publications/analysis-finances-registered-social-landlords-
2012 
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guidance for all of the various Bill provisions, where there seems to be no allowance 
for our sector and its particular circumstances. 
 
If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill? If not, how do you think these 
costs should be met? 
24. We have with Scottish Government hosted a series of seminars with 
members in October 2013 on procurement in our sector which has fortuitously 
coincided with the publication of the Bill.  
 
25. This has enables us to take soundings from members and it is fair to say that 
there is extreme trepidation as to the additional administrative and due diligence 
burden that our sector will require to meet. With the uncertainty of welfare reform 
changes, pension issues and constraints on investment there are more requirements 
than ever to obtain best value for the expenditure of tenants’ rents. Most 
associations do not equate public sector procurement with proportionate and 
reasonable measures to achieve best value, given the scale of most of our 
businesses and the regulatory burdens they already bear. This is still less so in the 
commissioning of care and housing support. 
 
26. Additional staff overheads, additional legal and consultancy costs and even 
the additional contractual issues and costs to do with collaboration and frameworks 
are all new costs which will be deducted from resource required to support tenants 
through welfare reform, fuel poverty and particular needs. 
 
27. We do not think our sector should be mandatorily required through legislation 
to meet the additional costs that the Procurement Reform Bill will impose. We think 
that the sector should be removed from the designation of Public Contracting 
Authorities for all procurement below EU thresholds pending clarification at 
European and Scottish Government level of the status of the sector. This would 
remove them from the duties imposed for contracts above £ 50,000 and £2M, and 
relieve them from the significant extra cost which is quite disproportionate for the 
scale and size of the majority of our members. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise? 
28. Given that there is no acknowledgement of the additional cost to our sector in 
the FM, we cannot comment constructively on this question. 
 
Wider Issues  
Do you believe that the FM reasonably captures the costs associated with the 
Bill? If not, which other costs might be incurred and by whom? 
29. We have already commented at length on the additional costs that will be 
incurred by our members. The problem does go back to the reasons why our sector 
is classified as public contracting bodies in the first place. Because this has arisen 
through the translation of an EU decision into Scottish Law, we do not fit the public 
procurement regime. Indeed given that a substantial number of our members do not 
currently obtain grant finance to build houses, but use their own income from tenants 
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to maintain and manage houses, then even meeting the test of being financed wholly 
or mainly by another public body in the 2012 Regulations – section 3 (b)(b) (see 
footnote 5) is not apparent. The Regulations also require that bodies are subject to 
management supervision by another contracting authority. While the Scottish 
Housing Regulator provides inspection and reporting on the affairs of associations, 
there is no “controle” – the exact word used in the case against France in 2004. 
 
30. Scottish charities are not public contracting authorities, yet our members 
although charities in the main, are12.We are not public bodies for the purpose of the 
VAT regime (which would provide significant financial benefits to us)13 and we are 
not subject to Freedom of Information requests14 so we have many characteristics 
which set us apart from other public bodies. 
 
31. Scale is one of the main issues however – many single local authorities have 
the budget and turnover of the whole of our sector, so even if we all collaborated 
jointly to procure goods and services, any benefits would be small and 
disproportionate to the work required for such an exercise for small organisations. 
 
Do you believe that there might be future costs associated with the Bill for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
32. Given all that we have stated above, we strongly believe that as additional 
guidance and regulations are developed, this will mean additional bureaucracy and 
cost to our sector. 
 
33. We have suggested that £8.5M may be a possible amount for the 
implementation of the current Procurement Reform Bill. This does not take account 
of the additional costs which future regulations may bring to bear on housing and 
support services and therefore we suspect this is conservative. 
 

                                                           
12 www.oscr.org.uk/media/2151/Whos%20in%20charge.pdf 
13 http://www.hmrc.gov.uk/manuals/vatgpbmanual/vatgpb2320.htm#IDACH1QG 
14 http://www.scotland.gov.uk/Resource/Doc/925/0069128.pdf 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM SCOTTISH LOCAL GOVERNMENT PROCUREMENT 
FORUM (SLGPF) 

 

Consultation  
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill and, if so, did you comment on the financial assumptions 
made?  
1. Yes 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
2. Not really.  Comments on costs in the consultation were fairly limited, whereas 
those in the memorandum try to be all-inclusive, so they go beyond what was 
seemingly sought as part of the consultation.  
 
Did you have sufficient time to contribute to the consultation exercise?  
3. Yes 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details.  
4. No.  The costs following the inclusion of externalities as parts of specifications 
and the financial burden they place on economic operators responding to ITTs, 
which will be reflected in their prices, do not appear to have been adequately 
researched.  In some cases they will be minimal, in others they could be significant.  
An example would be use of recyclate in situations in which it is not generated near 
the point of use:  the Bill allows for the possible introduction of specific requirements 
in this area. 
 
5. It is also difficult to predict the cost of community engagement both in project 
formation and as a contractual requirement, but at the very least it is likely to impose 
a burden in terms of resource both on formulating requirements, selection and award 
strategies, and contract terms and conditions on contracting authorities, and to mirror 
this burden on businesses.   
 
6. Further additional and unaccounted for costs can be characterised as follows. 
 

 Strategic and operational administration costs, particularly with the new 
requirement for an annual strategy and annual reporting.   

 Administration costs to embed new requirements to be considered and 
tracking of benefits resulting benefits. 

 3rd party suppliers costs may increase as suppliers add in community benefits 
and sustainability requirements. 
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 Unknown costs associated with any new ”guidance” that Scottish Government 
may issue. 

 
Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate?  
7. In light of the answer above, they appear to be an underestimate. 
 
If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill? If not, how do you think these 
costs should be met?  
8. It seems likely that any Contracting Authority will be facing significant financial 
challenges over the next several years and as such, all organisations would find it 
difficult to deal with any additional costs.  It seems difficult to foresee a way of 
dealing with these which does not involve additional funding.  Some Councils believe 
that some costs can be met from within existing budgets, but not all, and there is a 
feeling that additional costs resulting from implementation should be met by the 
Scottish Government. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
9. It seems unlikely as they are so small in terms of the level of overall costs for 
staff, systems, and the requirements actually being procured. 
 
Wider Issues  
Do you believe that the FM reasonably captures the costs associated with the 
Bill? If not, which other costs might be incurred and by whom?  
10. No.  It seems highly likely that increased resources will be needed to 
implement the Bill on the part of Authorities and that the potential changes to the 
ways in which requirements are specified and contracts awarded will increase costs 
both to the business community and to Authorities. 
 
11. As above, further additional and unaccounted for costs can be characterised 
as follows. 
 

 Strategic and operational administration costs, particularly with the new 
requirement for an annual strategy and annual reporting.   

 Administration costs to embed new requirements to be considered and 
tracking of benefits resulting benefits. 

 3rd party suppliers costs may increase as suppliers add in community benefits 
and sustainability requirements. 

 Unknown costs associated with any new ”guidance” that Scottish Government 
may issue. 

 
Do you believe that there might be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
12. It is entirely possible that the Regulations which will implement the new EU 
Procurement directive will introduce additional costs, but in advance of the 
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publication of a first draft of these regulations, it is impossible to speculate as to what 
they may be.  
 
13. Some Councils feel that there will be significant costs and difficulties in 
implementing the sustainability aspects of the Bill. 
 
14. Overall comment: whilst there appears to have been a detailed consideration 
of the costs of implementation for the Scottish Government itself, specifically on staff 
and systems, significant general assumptions are made about costs arising 
elsewhere.  The concept that the Bill only legislates for good practice already in 
place across public sector organisations seems optimistic at best, and it seems 
certain that significant changes in working practices in a range of organisations will 
be required.  It seems highly likely that the cost of bringing all public bodies up to an 
appropriate standard of modern public sector procurement best practice has been 
significantly underestimated.  Further no real consideration as to the costs of altered 
specifications, selection and award criteria, contractual obligations and liabilities, or 
the management of contracts and suppliers, has been made. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM SOUTH LANARKSHIRE COUNCIL 
 
 
Consultation 
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill and, if so, did you comment on the financial assumptions 
made? 
1. The Council’s Procurement experts participated in the consultation exercise, 
however, there were no financial assumptions to comment on. 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
2. N/A 
 
Did you have sufficient time to contribute to the consultation exercise?  
3. Yes. 
 
Costs 
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details?  
4. The Council agrees that there are a number of implementation areas which 
will have minimal financial repercussions for Councils.   
 
5. However, contrary to the FM, there are also some areas where the Council 
expects to feel additional costs.  Mainly, this is in respect of Training and Support 
Costs which is estimated at £0.086m.  The Council anticipate that the impact of the 
Bill on public bodies will be dependant upon the size of the organisation and the 
current procurement capability and capacity available. 
 
6. In terms of the consideration of community benefits, the Council disagrees 
with the cost neutral view of the FM.  The Council cannot accurately measure the 
costs of this in terms of additional administration, however, this is viewed as an 
additional cost as it is over-and-above current practice. 
 
7. The Council has a well established Contracts Register and is quoted by 
Spikes Cavell as a best practice example. However, it is not clear from the Bill that 
the Spikes Cavell template will be adopted by PCS, despite being the national 
standard at present. There could be additional effort required if the Council has to 
maintain two Contract Register databases. 
 
8. The Council agree that the Reform Bill will produce savings, however, it is of 
the opinion that in most areas of the public sector some or all of these measures are 
already in place. It is felt that the majority of savings and efficiencies would be 
gained by suppliers rather than the public sector. 
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Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate? 
9. The costs set out in Table 1 for the Scottish Government appear reasonable 
over the timescale. There are no other costs – for other members of the public sector 
– shown and the Council believes this is neither reasonable nor accurate, as noted in 
the response to question 4 above. 
 
If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill? If not, how do you think these 
costs should be met?  
10. The Council can manage some of the costs, that is, those associated with 
best practice improvements or increasing capabilities.  
 
11. However, as noted in the response to question 4, the Bill obliges additional 
administrative, training and support costs to implement the Scottish Governments 
initiative.  It would be proposed that an allocation of additional monies from the 
Government be provided to funding the initial implementation stages in terms of 
training and support.  Thereafter, councils would manage this themselves. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise? 
12. Yes, however, the Bill has a number of areas where the nature of the duties 
has not yet been defined. At this point, those uncertainties cannot be assessed 
accurately and may produce increased costs. 
 
Wider Issues 
Do you believe that the FM reasonably captures the costs associated with the 
Bill? If not, which other costs might be incurred and by whom? 
13. No. Other than for the Scottish Government the FM suggests that the financial 
effect on all other organisations will be cost neutral, this will not be the case.   
 
14. The Council estimate that there will be at least £0.086m costs in staffing and 
training over the first two years of implementation – this is a conservative figure and 
makes no allowance for disruption and ongoing administration in future years. 
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
15. The Council does believe there will be future costs but is unable to quantify 
them as some of the duties and obligations are not clearly defined and do not 
provide enough information to allow their effects to be considered accurately.   
 
16. In particular obligations under the sustainability and specification 
requirements may have unintended consequences on areas other than procurement, 
such as maintenance, standardisation of equipment and spare parts, staff training 
and accreditation.  
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Other Comments 
17. The Council agree that PCS has provided better visibility of public sector 
business. It has also provided a focus for suppliers to access public sector business. 
As PCS-Tender becomes more widely used, it will provide a single point of access to 
most public sector business to the benefit of all parties. 
 
18. In terms of the Climate Change (Scotland) Act 2009, the Council has 
concerns regarding the measurement of the proportion of such recycled goods. 
There should be clear guidance as to the recycled/reused elements being measured 
by value, weight, volume or some other criteria for reporting purposes.  This is a 
fairly immature market place and it is suggested that there should be contingency to 
allow a long lead–in time for this initiative. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM THE HIGHLAND COUNCIL 
 

Consultation  
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill and, if so, did you comment on the financial assumptions 
made?  
1. Yes 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
2. Not really.  Comments on costs in the consultation were fairly limited, whereas 
those in the memorandum try to be all-inclusive, so they go beyond what was 
seemingly sought as part of the consultation.  
 
Did you have sufficient time to contribute to the consultation exercise?  
3. Yes 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details.  
4. Not really.  The costs following the inclusion of externalities as parts of 
specifications and the financial burden they place on economic operators responding 
to ITTs, which will be reflected in their prices, do not appear to have been adequately 
researched.  In some cases they will be minimal, in others they could be significant.  
An example would be use of recyclate in situations in which it is not generated near 
the point of use:  the Bill allows for the possible introduction of specific requirements 
in this area. 
 
5. It is also difficult to predict the cost of community engagement both in project 
formation and as a contractual requirement, but at the very least it is likely to impose 
a burden in terms of resource both on formulating requirements, selection and award 
strategies, and contract terms and conditions on contracting authorities, and to mirror 
this burden on businesses.   
 
Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate?  
6. In light of the answer above, they appear to be an underestimate. 
 
If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill? If not, how do you think these 
costs should be met?  
7. It seems likely that any Contracting Authority will be facing significant financial 
challenges over the next several years and as such, all organisations would find it 
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difficult to deal with any additional costs.  It seems difficult to foresee a way of 
dealing with these which does not involve additional finding. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
8. It seems unlikely as they are so small in terms of the level of overall costs for 
staff, systems, and the requirements actually being procured. 
 
Wider Issues  
Do you believe that the FM reasonably captures the costs associated with the 
Bill? If not, which other costs might be incurred and by whom?  
9. No.  It seems highly likely that increased resources will be needed to 
implement the Bill on the part of Authorities and that the potential changes to the 
ways in which requirements are specified and contracts awarded will increase costs 
both to the business community and to Authorities. 
 
Do you believe that there might be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
10. It is entirely possible that the Regulations which will implement the new EU 
Procurement directive will introduce additional costs, but in advance of the 
publication of a first draft of these regulations, it is impossible to speculate as to what 
they may be.  
 
11. Overall comment: whilst there appears to have been a detailed consideration 
of the costs of implementation for the Scottish Government itself, specifically on staff 
and systems, significant general assumptions are made about costs arising 
elsewhere.  The concept that the Bill only legislates for good practice already in 
place across public sector organisations seems optimistic at best, and it seems 
certain that significant changes in working practices in a range of organisations will 
be required.  It seems highly likely that the cost of bringing all public bodies up to an 
appropriate standard of modern public sector procurement best practice has been 
significantly underestimated.  Further no real consideration as to the costs of altered 
specifications, selection and award criteria, contractual obligations and liabilities, or 
the management of contracts and suppliers, has been made. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM THE UNIVERSITY OF EDINBURGH 
 

 
Background: 
1. The University of Edinburgh is amongst the leading higher education institutes 
(HEIs) in the world for its excellence in research, teaching, knowledge 
exchange/commercialisation.  As was reported to the Scottish Parliament on 25th 
September 2013, we have generated some £300m in competitively won research 
income (up 20% in 2012/13) and our  commercialisation activities have generated 
over £140m in gross value add for Scotland and support over 2,400 jobs.  The 
University sources 56% of our annual influenceable expenditure with small and 
medium firms (SMEs) and 80% of all the firms supplying us are SMEs e.g. £25m 
with around 600 SMEs in the local area and we buy from supported businesses.  Our 
University spin-outs or start-ups have in fact created 171 new companies (in total 
over 5 years).  
 
Support for Procurement Best Practice: 
2. The University has a long standing sustainability and social responsibility 
strategy, is a signatory of the Suppliers’ Charter, and achieves levels 3 to 5 of the 
Flexible Framework on Scottish Sustainable Procurement Action Plan, which has 
been recognised by the Universities UK1 as a case study in embedding ‘sustainable 
procurement as a strategic asset’.  We are active supporters of the Scottish Model of 
Procurement and the Procurement Reform initiatives, serving on the advisory groups 
at all levels.  We also have a track record of superior capability in public procurement 
performance2. Our Director of Procurement is a Fellow of the Chartered Institute of 
Purchasing and Supply has 30 years in public sector procurement in Scotland in the 
national health and now higher education sectors. 
 
Written Evidence regarding the Bill: 
3. As recognised in the APUC (Advanced Procurement for Universities and 
Colleges) evidence Universities Scotland report that Scotland’s university sector has 
£6.7 billion gross value added to the Scottish economy in 2012/13 supporting 
142,000 jobs. Scotland is now the most successful part of the UK with 28 per cent of 
all spin-outs and attracting foreign direct investment by ...innovative new models that 
will become “critical to the way companies re-invent and evolve products and 
services.” 3  
 

                                                           
1 http://www.efficiencyexchange.ac.uk/wp-content/uploads/Sustainable-procurement-for-strategic-
impact-University-of-Edinburgh-case-study-July-2013.pdf   published on behalf of Universities UK, 
2013 
2 Procurement  Capability Assessments (superior) since 2008; Times Higher Education & 
Government Opportunities Awards 
3 GROW, EXPORT, ATTRACT, SUPPORT Universities’ contribution to Scotland’s economic growth 
Universities Scotland,2013. 
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4. We must not risk the excellent international standing of our University’s 
research, or the value-add of HEIs in Scotland’s economy, by adding extra 
compliance risks, to be managed by our researchers, that do not apply to 
competitors across  the rest of the UK (rUK) or in Europe (EU).  
 
5. We appreciated the Consultation process and the amendments made as a 
result, but would suggest, as indicated in oral evidence, that some further issues 
remain to be considered seriously, although many of its provisions are procurement 
best practice and already covered in our activities. 
 
Critical to the University are consideration for any unintended consequences 
for research impact: 
6. The Bill or implementating Regulations should clearly exclude contracts for 
goods, services or small works for the purposes of academic research4, to 
avoid unintended consequences, for the University’s staff or its research income, 
and for all Scottish universities, as stated by APUC, to avoid having to meet new 
compliance risks at much lower values than at competitor HEIs in rest of the UK 
(rUK) and in the EU.  Publishing our strategic buying plans (Bill s11) or limiting the 
pre-qualification criteria (s23) we can use may add other risks to confidential or high 
value and high risk research, which may hamper the most innovative and globally 
competitive academic research growth which in turn attracts Scottish and 
international students, and these should be subject to the ‘withholding information’ 
rights as in s29, but of course, for similar justifications, and in exceptional cases.  
 
7. To avoid the unrealistic complexity of separating procurement for research 
from that for teaching, as goods/services or works are shared, in the Regulations 
yet-to-be-drafted, it may thus be safer to remove higher education institutions 
from the new processes additional to those in rUK, where HEIs, we understand 
will be seen in future be seen as outside the public regime, or in the EU, where new 
EU Directives are likely to offer flexible options at higher values for non-central 
authorities (such as European higher education institutions).  All research staff are 
very mobile: 
 
Illustrative Scenario:   A high profile international academic principal investigator (PI) 
at the University is challenged by failed bidders on a procurement process of £51k, 
delaying vital research outputs, missing deadline for research funders.  She blames 
the University and takes a grievance procedure and seeks press interest. The 
University is asked to repay full or part of a £300k UK research grant. 
Then PI moves to another rUK institution, attracts her former research team to join 
her and all their grants & equipment assets (£2m) transfer from Edinburgh.  PI 
attracts global press interest and academic journal interest on the theme of ‘Scots 
value a process above scientific progress’.  
 
This harms Scotland’s global reputation for research funding and makes it hard to 
attract other PIs. 
 

                                                           
4 Frascati Manual Proposed Standard Practice for Surveys on Research and Experimental 
Development, OECD, 2002 
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8. Implementation guidance, regulations, tools and buyer & supplier 
training must be available before any of the Bill's new rules apply; a phased change 
programme (s39) may confuse the various supply markets and risk unforced errors 
by buying staff in contracting authorities;  the changes needs legal certainty with 
training and resources in place. Costs for contracting authorities are underestimated 
and as APUC indicated may need up to 20% increase in procurement resources. 
 
9. Full debriefing obligations as proposed for lower value tenders (s28) can 
add delays & costs and a more simple [secure online tick-box using the PCS portal] 
summary to inform failed bidders of the rationale for rejection then tailored FOISA5  
requests would be faster and probably more useful to assist the SMEs to prepare for 
new opportunities coming up imminently, after a failed bid event. 
 
Illustrative Scenario: The University has 400 purchases over £50k, requires 30 – 60 
mins for a full s28 debrief letter preparation. If (say) there are 5 unsuccessful bids 
each time: this is 1-2000 hours p.a. of limited procurement resources focused on bid 
losers. If the Bill attracts more SMEs to bid, it also lowers each bidders chances of 
success, and increases resources just on debriefs, reducing value-add. 
 
10. We welcome the Sustainability and Social Responsibility opportunities in 
the Bill, but suggest there needs to be scrutiny to avoid conflict with (current) EU 
Directives and the Treaty Obligations on contract materiality and on non-
discrimination; to avoid this the Bill could link the new s9  and s19 duty to an 
authority’s purpose and strategic objectives rather than to its 'area' or perhaps 
have new requirements apply below EU level, to avoid issues until after new EU 
Directives. 
 
11. Limits to minimum standards; the Bill’s Policy Memorandum has a 
suggestion based on turnover that is inappropriate for assessing financial risk (para 
97). And the Bill’s s11 payment strategy obligations could be applied for works (as a 
sub-contractor’s own sub-contractors can be known) but if applied to all goods or 
services contracts will put a burden on bidders, especially SMEs, to manage this 
down their supply chains. In works contracts this could have an inflationary impact 
on costs and this aspect should be considered in response to the Scottish 
Construction Review6 . 
 
12. Missed opportunities, as noted in our Consultation Response, the Bill could 
embed key reforms in procurement best practice in Scotland, for example, it could: 
 

 require adequate procurement capability  resources and accountability in 
public body governance; supported from audits and Scottish Government; 

 ensure the availability of SME, third sector, supported business training and 
bid qualification support by enterprise and business development bodies;  

 encourage public bodies and suppliers to public bodies to invest in people 
and skills for sustainability and social responsibility, knowledge sharing; 

                                                           
5 Freedom of Information (Scotland) Act 2002 requires response within 20 working days, faster than 
30 days as in Bill s28 
6 Review of Scottish Public Sector Procurement in Construction, Scottish Government October 2013 
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 secure resources to improve procurement skills and capabilities ( invest in 
procurement people today and procurement people of  tomorrow7 ); 

 encourage price transparency and open book access or auditing of public 
suppliers bids/contracts, to avoid lowball bids, money laundering, tax issues; 

 clarify reforms to benefit Scotland as a Fair Trade Nation; require as 
minimum International Labour Organisation standards, reducing modern 
day slavery, worker exploitation and child labour, locally and globally; with 
implementing guidance, training and supplier awareness, for example on  s25 
technical specification to ‘define ..characteristics … relating to any 
process….stage in..life cycle’. 

 
 
Consultation 
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill and, if so, did you comment on the financial assumptions 
made?  
13. YES 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
14. NO – see comments below 
 
Did you have sufficient time to contribute to the consultation exercise?  
15. YES 
 
Costs 
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details.  
16. NO see below 
 
Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate?  
17. Unable to quantify -  much to be drafted 
 
If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill? If not, how do you think these 
costs should be met?  
18. NO if the research risks occur and the process costs continue to outweigh any 
new efficiency benefits due low values. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
19. NO as the impact on research and higher education of a new regime 
compared to rUK and EU has not been taken into FM account. 

                                                           
7 http://www.scotland.gov.uk/Topics/Government/Procurement/Capability   public/private 
sector/education project, 2013 
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Wider Issues 
Do you believe that the FM reasonably captures the costs associated with the 
Bill? If not, which other costs might be incurred and by whom?   
20. NO see below 
 
Do you believe that there might be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs?   
21. UNABLE TO QUANTIFY due to regulations yet to be drafted, which could add 
process costs, competition effects or other costs, see comments: 
 
22. If research related procurement or universities are not excluded through yet-
to-be-drafted Regulations and the Bill thresholds at which new compliance 
obligations must be met is ~ 50% lower than for researchers at competitor higher 
education institutions in the rest of the UK (rUK), the University of Edinburgh will 
have to resource up to support academic excellence and maintain its procurement 
capability, and may have difficulty attracting/retaining researchers, and have more 
costly research grant bids in future. 
 
23. The complexity of the yet-to-be-drafted Regulations may add further costs that 
we cannot estimate. 
 
24. Operational risks with financial implications, already identified for the 
University of Edinburgh:   
 
25. Need to manage new training & awareness for all researchers (100 
nationalities, 3000+ researchers), Analysis/consultations prior to start on ~400  
purchases to ensure comply with new statutory duties, Delays to research starting, 
risk of challenges from suppliers who lose business, affecting outcomes. 
 
26. This could add around 15-20% to our procurement cost* (to ensure 
compliance so funding is not clawed back later) and this can affect the efficiency of 
grant bids for research (full economic costs). 
 
27. More serious risk is in losing research income, research staff and our 
reputation for excellence in research and commercialisation due to a lower value 
compliance in Scotland than UK (rUK) and EU.   
 
28. rUK institutions are likely to be coming out of the public procurement regime 
altogether and be free to negotiate supplies (saving time and significant money) and 
EU regime is becoming more flexible. 
 
29. Our research income (won competitively) from rUK sources (e.g.UK research 
councils) was over £170m from £300m of total research income in 2012. Our 
Scottish Funding Council income (research and teaching) was around 27% of our 
income.  The former is at risk  
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30. New process costs could easily outweigh the benefits for this University and 
its suppliers as we already have 56% of our procurement spend with SMEs, who are 
80% of the suppliers we use. The Bill will not increase these opportunities, rather it 
will open competition across EU for lower value procurements currently won by ~ 
700 local firms and also have a potential negative impact on the early incubation 
period of 171 new spin-out/start-up firms (as in last 5 years).  More bidders means 
more debriefing work and risks lower success rates for Scottish SMEs already 
supplying our needs.  
 
31. Resource to handle detail debriefing letter/enquiries – say 5 per procurement 
~ 30-60mins average* Recent experience is more will be required (as above EU 
threshold or local invitations to tender) bids are from 10 to 80, for one contract 
award.  We have procurement skills but need to focus on successful firms and not 
only on those who lost. APUC estimated the impact as around 20% more 
procurement resources required across the universities and colleges sector, and that 
seems sensible. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM UNIVERSITY OF DUNDEE 
 
 
Introduction  
1. The University of Dundee is a Higher Education institution with global reach in 
education and research.  The University became an independent institution in 1967 
following a 70 year relationship with the University of St Andrews.  The University’s 
aim is to, “transform lives locally and globally through the creation, sharing and 
application of knowledge.”  
 
2. The University of Dundee has a reputation as a centre for research excellence 
and is recognised as "one of the finest institutions in Britain where researchers 
routinely push back the boundaries of knowledge and teachers inspire their charges" 
(Sunday Times Good University Guide, 2008). 
 
3. The University of Dundee has been named by the Institute for Scientific 
Information in Philadelphia as the most quoted university in Europe over the last 10 
years, in life and medical sciences and first in the world for pharmacology. Dundee 
has also been named for five years running amongst the best places in Europe in 
which to work – The Scientist. 
 
4. Over the last 15 years, Life sciences activity at the University has led to its 
current international position and Scotland’s leading research centre for Life 
Sciences. Today the School of Life Sciences, including the Wellcome Trust 
Biocentre, employs over 1000 scientists and support staff from more than 50 
countries and is at the core of a biotechnology cluster that accounts for 16% of the 
local economy. 
 
5. The University of Dundee supports the aims and ethos of the Bill yet retains 
concerns over how any such proposed Bill could impact on its ability to compete in 
the global market in which it currently sits.   
This submission is to put forward the views of the University of Dundee in regard to 
the Procurement (Scotland) Reform Bill. 
 
Further Information  
6. The University of Dundee is concerned about continuing to be competitive in 
its global and UK markets, for both research and education and the pursuit of 
excellence in both.  English universities are facing new funding arrangements that 
mean they will now be exempted from following EU public procurement directives.  
This will allow them to be more responsive to procurement requirements and will 
allow them to behave in a similar fashion to a private company which has less 
bureaucracy.  This will lead to them achieving better value for money in less time 
which could impact on where funding bodies choose to award their funds to, leading 
to funding being reduced to Scottish higher and further education organisations.    
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7. Additionally, due to English institutions being able to behave in a more private 
sector oriented manner, they are likely to achieve lower costs due to their ability to 
negotiate post tender and there is evidence that suggests those organisations who 
currently are out of scope of the EU Directives save in the region of 10%. 
 
8. The University of Dundee is a globally recognised centre of research 
excellence and is currently leading many collaborative ventures with other research 
partners in the public and private sectors.  The requirements of this Bill could 
detrimentally affect the University’s ability to react quickly to the institution’s 
procurement requirements and could impact on achieved research milestones.  Not 
only could existing deadlines be missed (due to research equipment not being 
bought and on site), which would lead to no further funding being released until 
milestones are achieved but the University could suffer funding losses due to funding 
bodies choosing to award their monies to organisations outside Scotland who can 
react quickly to the procurement challenges. 
 
9. Furthermore, by its very nature, research activities can be highly sensitive and 
confidential.  To be required to advertise contracts of this nature could lead to lost 
opportunity for the University of Dundee and other organisations and private sector 
companies seeing where the University is heading in its research and being able to 
capitalise on it before the University is able to.  This could lead not only to a loss of 
funding but also to a loss of globally recognised personnel. 
 
10. The University of Dundee would urge an exemption for all research related 
procurement activities because it is so vital to the continued economic future of the 
University. 
 
Consultation  
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill and, if so, did you comment on the financial assumptions 
made?  
11. The University participated through APUC and its Procurement Strategy 
Group - Universities 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
12. No, the Bill’s latest explanatory notes state that there will be no financial 
impacts on contracting authorities when in fact there will be significant negative 
impacts. 
 
Did you have sufficient time to contribute to the consultation exercise?  
13. Yes. 
 
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details.  
14. No, I do not believe that the implications for University of Dundee have been 
accurately reflected. In order to comply, there will be increased burden placed on 
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existing staff resources which are already stretched.  Winning approval for additional 
staff is difficult to obtain in the existing financial climate. 
 
15. Winning authorisation for additional staff is difficult to obtain in the existing 
financial climate and the Bill places a £50,000 threshold on the University of Dundee.  
This is a significant burden as it will dramatically increase the number of 
procurements that would be in scope.   
 
16. Additionally, applying the process to call-offs under existing frameworks will 
increase the workload on existing resources at the University of Dundee.  
Frameworks are used because they have already been properly tendered under EU 
procedures, thereby providing compliant mechanisms for achieving best value.  The 
University of Dundee seeks to reduce duplication of effort and increase value for 
money, the Bill does not support this.   
 
17. The University of Dundee is conscious of being competitive both in attracting 
students and in winning research income.  The University of Dundee aims to 
continue being competitive however some of the requirements of this Bill could 
impact on that ability.    
 
Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate?  
18. No, the University of Dundee does not believe that the significant costs that 
will be incurred by the University of Dundee (and other contracting authorities) has 
been recognised and would suggest that the savings have been overestimated.  
 
19. There is an assumption that suppliers will be able to create one Pre-
Qualification Questionnaire (PQQ) and use it forevermore regardless of what the 
tender is for or who the contracting authority is.  When the University of Dundee uses 
a PQQ it is to identify capable suppliers for a specific requirement and therefore 
each one will have very specific questions depending on the nature of the goods, 
services or works.  Although there may be a small number of generic relevant 
questions, there is no standard PQQ, nor standard PQQ response.  If the University 
of Dundee is forced to use a standard PQQ, it will negatively affect the University’s 
ability to properly shortlist capable suppliers.  There is a danger that suppliers 
without the technical capability will go through to tender stage which will cost them in 
terms of time, resources and outlays without any prospect of winning contracts. 
 
20. Additionally, the University of Dundee would be required to evaluate larger 
numbers of tenders for each requirement, a drain on existing resources and 
potentially leading to an need for increased staffing, a cost to the business. 
 
21. The University of Dundee would be concerned about how supplier markets 
may react to public sector tenders if, from a generic PQQ, they themselves are 
unable to identify what they might be able to have a serious chance of winning.   
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If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill? If not, how do you think these 
costs should be met?  
22. No, I do not believe the University of Dundee is in a position to incur additional 
costs due to proposed legislative changes required under this Bill.  The University’s 
budget is restricted at present and shortfalls in income are having an impact. Due to 
the requirements of the Bill there will be additional staffing resources required and 
these are not in existing budgets.  If additional funding could be secured to cover the 
procedures required in the Bill, I would be concerned that additional funding is being 
spent on such measures rather than being directed to research and teaching.   
 
23. If the Bill brings in these requirements for the University of Dundee, knowing 
increased costs will be associated, perhaps an increase in funding from SFC to 
cover these costs should be considered.    
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
24. No 
 
Wider Issues / Impacts  
Do you believe that the FM reasonably captures the costs associated with the 
Bill? If not, which other costs might be incurred and by whom?  
25. No.  Other costs that might be incurred are: - 
 

 Economic impacts : the University of Dundee, as will all other contracting 
authorities, will be required to consider the economic, social and 
environmental well-being of the local area. Whilst this is to be commended 
and CSR and engagement with SMEs is included within procurement 
procedures, the University of Dundee is not in existence to provide social care 
and community activities to the extent or range as is carried out by the NHS 
and local authorities. The University of Dundee is in the business of research 
and teaching excellence and an overly onerous requirement which brings 
increased bureaucracy and could negatively impact on the procurement 
function of the University being able to react quickly and proactively to 
changes in requirements, technology, direction of research, etc.  All of which 
affect the University’s ability to deliver the services required of research 
excellence and teaching excellence. 

 
 Section 11.5 - Payments to suppliers: the University of Dundee currently has 

30 day terms as standard however, there are instances where terms are 
offered hat extend this and this is a benefit that the University should be able 
to take advantage of.  Similarly, if the University wishes to take advantage of 
preferential terms being offered for prompt payment within, eg, 10 days then it 
will do as it is best value for money.  Often the University of Dundee receives 
funding that is paid in arrears after expenditure has been incurred therefore 
there could be an impact on cashflow. 

 

646



5 

 

 Sections 17 and 18 – Public Contracts Scotland is currently used extensively 
by the University of Dundee, both for notices and quick quotes.  However, the 
University, through APUC, participates in UK wide consortia HE contracts and 
this provides benefits in terms of better pricing due to increased collaborative 
spend to be leveraged and more favourable terms for HE, I am unclear on 
how this type of beneficial contracting activity would be affected.  This again 
raises the question of the University of Dundee and other Scottish higher and 
further education institutions being at a disadvantage in comparison with rest 
of UK higher education.  All of which affects our ability to be competitive in this 
market and to maintain excellence in research and education. 

 
 Section 27 – Debriefs are currently offered to all suppliers who wish further 

information on the quality of their bid and the outcome of the tender by the 
University of Dundee.  This is subsequent to comprehensive information being 
provided in writing.  I would argue that the current system already works and 
there are sufficient legislative arms that ensure suppliers and any interested 
parties can acquire information regarding contracts 

 
 Section 30 – The requirement to Publish Contract Registers will need staff 

resources to ensure this is up to date.  The requirement to publish an award 
notice for every call-off is just one example of where additional resources will 
be required and this would be an additional burden to the University of 
Dundee 

 
 Sections 32 – 34 Remedies (sections 32-34) – it would appear that these 

sections seek to enable suppliers to prevent a procurement process from 
continuing or an award from being concluded.  Existing legislation is in place 
to allow suppliers to challenge suspect procurements and Courts have the 
power to stop processes and award damages where cases are upheld.  It 
would be unfortunate if these sections were relied upon by existing suppliers 
to prevent a change and ensure their continued supply to contracting 
authorities even though they may no longer be best value.   

 
26. The Bill appears to be aiming to include SMEs in public sector procurement 
yet Scotland is one of the leading countries in the developed world in terms of SME 
inclusion and contract award in public procurement, with the HE/FE sector already 
providing a leading role in this.  
 
Do you believe that there might be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs?  
27. Yes, I do believe there might be future costs however, at this stage it is 
difficult to quantify.  Points covered above concerning additional staffing resources 
required to ensure procedures under the Bill are adhered to are one thing.  It is likely 
that where additional resources cannot be afforded, that procurements will slow 
significantly, as the work processes for each procurement increases.  This is likely to 
lead to fewer contracts being awarded which for the University of Dundee could 
mean missing out on research grants because we cannot act quickly enough – 
money will go elsewhere and is likely to go outside Scotland.  Once suppliers notice 
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drops in contract awards and money spent, it is likely that there will be a reaction 
from the supplier community in addition to reactions from contracting authorities that 
will require subsequent legislation and all of its associated costs.   
 
28. Of major concern is the prospect that UK and global funders will award 
research grants to institutions other than those located in Scotland, including the 
University of Dundee.  Reductions in income could detrimentally affect the 
University’s ability to compete on a global scale, as it does currently.  The concern 
would be if income falls below levels adequate to allow that continued competition. 
 
Conclusion  
29. The University of Dundee currently complies with the European legislative 
requirements on public procurement and with the changes shortly to come through in 
the EU legislation, the University of Dundee was seeking to shorten any gap that will 
exist when the English universities become out of scope for the EU directives on 
public procurement yet this Bill will further this gap due to the procedures being 
demanded through the Bill. 
 
30. The University of Dundee is not entirely funded by public sources in the same 
way that other public sectors are and whilst it would argue that given its funding 
model it should be outside of the Bill’s scope, together with the rest of higher and 
further education, it would strongly suggest that, particularly in relation to research 
related activities that these be exempted from the Bill.   
 
31. As mentioned above, the University of Dundee is concerned about losing its 
place as a competitive global organisation involved in excellence in research and 
teaching.  It is likely that existing competitors outside Scotland, particularly in the rest 
of the UK will be the winners from a Bill that increases the cost of procurement and 
length of time necessary to complete contract awards. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

PROCUREMENT REFORM (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM WEST DUNBARTONSHIRE COUNCIL 
 

Consultation 
Did you take part in the Scottish Government consultation exercise which 
preceded the Bill and, if so, did you comment on the financial assumptions 
made?  
1. WDC responded and commented where there was a query on the cost and 
where asked to comment of benefits/costs.  However, detailed financial assumptions 
were not published by Scottish Government at that stage. 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
2. Although, detailed financial assumptions were not published with the 
consultation papers in 2012, WDC made a number of comments on cost.  The area 
that does not appear to be reflected, which we commented on, is around the cost to 
suppliers in implementing community benefits, sustainability etc.  This may have 
increase the cost to Local Authorities to enter into 3rd party contracts. 
 
Did you have sufficient time to contribute to the consultation?  
3. Yes. 
 
Costs 
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM?  If not, please provide 
details.  
4. WDC has concerns in 4 particular cost areas: 

 Strategic and operational administration costs, particularly with the new 
requirement for an annual strategy and annual reporting.   

 Administration costs to embed new requirements to be considered and 
tracking of benefits resulting benefits. 

 3rd party supplier’s costs may increase as suppliers add in community 
benefits and sustainability requirements. 

 Unknown costs associated with any new ”guidance” that Scottish Government 
may issue. 

 
Do you consider that the estimated costs and savings set out in the FM and 
over the timescales for which they are projected are reasonable and accurate? 
5. No.  The costs mainly focus on Scottish Government requirements and don’t 
account for the costs for Local Authorities or third party suppliers.  See response to 
question 4 for further details. 
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If relevant, are you content that your organisation can meet any financial costs 
it is expected to incur as a result of the Bill?  If not, how do you think these 
costs should be met?  
6. No.  These costs should be met by the Scottish Government. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
7. No and there are many unknowns with the plans for guidance and sub 
legislation. 
 
Wider Issues 
Do you believe that the FM reasonably captures the costs associated with the 
Bill?  If not, which other costs might be incurred and by whom?  
8. WDC has concerns in 4 particular cost areas: 

 Strategic and operational administration costs, particularly with the new 
requirement for an annual strategy and annual reporting.   

 Administration costs to embed new requirements to be considered and 
tracking of benefits resulting benefits. 

 Costs of training and implementation of national IT systems and processes. 
 3rd party supplier’s costs may increase as suppliers add in community 

benefits and sustainability requirements. 
 Unknown costs associated with any new ”guidance” that Scottish Government 

may issue. 
 
Do you believe that there might be future costs associated with the Bill, for 
example through subordinate legislation?  If so, is it possible to quantify these 
costs?  
9. Yes.  However, until the subordinate legislation is known, these costs cannot 
be quantified. 
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The Convener 
Infrastructure and Capital Investment Committee 
M3.18 
The Scottish Parliament 
Edinburgh 
EH99 1SP  
 
 
 

 
___ 

 
9 December 2013 
 
 
 
 
 
Dear Convener, 
 
 

NUMBERS AND VALUES OF PROCUREMENTS CHALLENGED IN THE COURTS 
UNDER THE PUBLIC PROCURMENT REGULATIONS 

During our evidence session on the Financial Memorandum for the Procurement Reform 
(Scotland) Bill on 20 November, a question arose regarding the numbers of cases coming 
before the Courts under the existing Public Procurement Regulations (which give effect to 
EU Directives on public procurement and related remedies).  The Committee also  asked 
about the values of the contracts which were the subject of those cases. We offered to 
undertake some research to see what information we might be able to provide to the 
Committee on these points.   
 
There is no central database that allows us to search for all procurement cases and, 
particularly in relation to the Sheriff Courts, not all cases result in published judgements.  All 
we are able to provide, therefore, is information relating to the cases which result in 
published decisions and which we are aware of and which have been reported upon.    The 
table at the Annex to this letter sets out all of the public procurement cases we are aware of 
since devolution.  Where the reporting of the case provides information regarding the value 
of the contract in the case concerned, this has also been included.    
 
As the Committee will see from the Annex, very few cases actually result in reported 
judgements although there will be many more instances of proceedings being threatened or 
perhaps even commenced and then withdrawn, either because the case turns out to be 
weak or because the contracting authority in question takes steps to address the problem(s) 
which led to the threat of proceedings.  Given how few cases result in published judgements 
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and given the diversity of the subject matter, it is hard to draw any meaningful conclusions 
from the data. I hope, nonetheless, that this is of some assistance to the Committee. 
 

Yours sincerely 

 
 
Deputy Director  
Procurement Policy, Strategy and Systems 
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Annex A 
 
 
 

Complainant Case reference Subject of the contract Contract 
value 

Clyde Solway 2001 SC 553 Trunk road maintenance  

Aquatron 2007 CSOH 185 Breathing apparatus  

Lightways 2008 CSOH 91 Lighting maintenance  

Sidey 
2009 CSOH 166; 
2010 CSIH 37; 
2011 CHOH 194 

Kitchen and bathroom works £2.5m 

Farrans CA362/08 (sheriff court) Flood prevention works  

Elekta 2011 CSOH 107 Radiotherapy equipment £21m 

Clinical Solutions 2012 CSOH 10 NHS24 telephony  

Healthcare at 
home 

2012 CSOH 75; 
2013 CSIH 22 

Home health services re cancer 
drugs and treatment  

Shetland Line 2012 CSOH 99 Ferry services  

Amey 2012 CSOH 181 Trunk road maintenance £137.5m 

Hastings 2013 CSOH 55 Insolvency services  

Nationwide 
Gritting Services 
Limited 

2013 CSOH 119 Supply of road salt  
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FINANCE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

29th Meeting, 2013 (Session 4) 
 

Wednesday 20 November 2013 
 

Present: 
 
Gavin Brown     Malcolm Chisholm 
Kenneth Gibson (Convener)   Jamie Hepburn 
John Mason (Deputy Convener)   Michael McMahon 
Jean Urquhart 
 
 
Procurement Reform (Scotland) Bill: The Committee took evidence on the 
Financial Memorandum from— 
 

Paul McNulty, Deputy Director, Head of Procurement Policy and 
Development, Bill Watt, Bill Team Leader, and Neil Ramage, Senior Policy 
Officer, Scottish Government. 
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11:16 
On resuming— 

Procurement Reform (Scotland) 
Bill: Financial Memorandum 

The Convener: Our final item of business is to 
take evidence from the Scottish Government bill 
team as part of our scrutiny of the Procurement 
Reform (Scotland) Bill’s financial memorandum. I 
therefore welcome to the meeting Paul McNulty, 
Bill Watt and Neil Ramage. I believe that a 
member of the team would like to make a brief 
opening statement. 

Paul McNulty (Scottish Government): Thank 
you, convener. I would like to say a few words just 
to set the financial memorandum in context and to 
correct a few misunderstandings in some of the 
written submissions that the committee has 
received. 

In developing the content of the bill we 
consulted very widely. It was always likely to be 
the case that different stakeholder groups’ views 
on the bill would be very different in many 
respects. The majority of the written submissions 
that you have received appear to be from the 
procurement community, which is of course a very 
important stakeholder group. I note, however, that 
some other groups have a very different view. For 
example, the Infrastructure and Capital Investment 
Committee has heard from Jim and Margaret 
Cuthbert, who described the bill as extremely 
weak and who clearly felt that it did not go far 
enough. Some civil society groups are lobbying us 
also on the basis that the bill does not go far 
enough. 

It has been quite a challenge to steer a way 
through those opposing views during the process. 
We have been very conscious of the need to avoid 
imposing unnecessary burdens on public bodies. 
We believe that the bill that we have introduced 
strikes an appropriate balance. It is also important 
that for the big amount of money that we spend—
the financial memorandum says that it is more 
than £9 billion per annum, but we think that it 
could be as high as £11 billion—the bill is effective 
in responding to business concerns about 
procurement and, in particular, that the bill 
promotes a change in culture towards 
sustainability in its broadest sense and helps us 
deliver value from the spending.  

The risk of imposing unnecessary burdens is 
one of the reasons why the bill is very flexible in 
terms of allowing public bodies to determine their 
own approach. A good example of that would be 
community benefits. We are not saying that public 
bodies have to do something; we are asking that 
they consider community benefit clauses in higher-
value contracts. If they do not think that it is 
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appropriate to include such a clause, all that they 
must do is say so in the contract. 

On the thresholds for advertising, we looked 
internationally at what other European countries 
do. What we are proposing at £50,000 for 
advertising contract opportunities is relatively high 
in comparison with other countries. In fact, UK 
ministers are out to consultation on a similar piece 
of legislation that proposes contract adverts at a 
value of £10,000. We have worked hard in 
Scotland to strike an appropriate balance and 
ensure that we pitch the thresholds at a sensible 
level. 

A good example of the differing views is 
provided by the University of Dundee. One of the 
submissions that you have received questions our 
approach to the pre-qualification questionnaire 
process, which is understandable. However, in 
January this year, Dundee university’s 
construction management research unit shared 
with us a paper that it had prepared, which 
suggests that the costs of the pre-qualification 
process to Scotland could be as high as £1 billion 
for the construction sector alone. We are not 
convinced that the problem is quite that bad, but it 
is clear that there is a problem, and our 
discussions with business suggest that the PQQ 
process is widely inefficient. It is hugely important 
to get a degree of consistency in how public 
bodies evaluate bidders in order to reduce costs. 

Some of the written submissions seem to have 
assumed things that we are not intending to do 
under the bill. For example, there is a suggestion 
that we are promoting a one-size-fits-all approach 
for PQQs. We know that that will not work, 
because of the different types of things that are 
being bought. However, we are proposing that, for 
the sorts of questions that are typically asked for 
various categories of contract, public bodies 
should use the core set of questions that we have 
been trying to promote for a number of years. As 
part of the evidence base for the bill, we have 
considered what public bodies are doing, and we 
have found that the vast majority of them are not 
currently complying with the core questions that 
we have agreed with purchasers and businesses. 
Tackling that issue is hugely important. 

There has also been a suggestion that we are 
going to make higher education and further 
education institutions uncompetitive. In fact, we 
have been in discussion with APUC Ltd and the 
University of Edinburgh about an exemption in the 
bill for contracts in pursuit of research and 
teaching commissions. We have given APUC a 
written commitment that we will introduce such an 
exemption. That is not in the bill, as we would 
intend to implement that in the regulations that the 
bill provides for. 

There has been a further suggestion that the 
rules might apply to call-offs under framework 
contracts that have already been competed for. In 
fact, the bill provides for a specific exclusion for 
that category of contract. 

If we get this right, the net costs should be 
insignificant, because there is an opportunity here 
to make the procurement process substantially 
more efficient. 

The Convener: Thank you for that opening 
statement.  

It has been interesting to have received a 
number of submissions from local authorities and 
health boards, many of which said that they did 
not expect any cost implications upon them, which 
is very unusual for the committee—as I am sure 
the bill team from the previous item would agree. 

As is normal practice, I will ask some opening 
questions, and I will then open up the session to 
colleagues around the table. The first question is 
about staffing costs in relation to secondary 
legislation and guidance. The financial 
memorandum states: 

“It is currently not clear whether these costs will continue 
beyond 2016/17,” 

so no costs are therefore provided. Surely there 
should be some contingency in that regard. 

Paul McNulty: One reason why we have 
suggested that there might not be a requirement 
beyond 2017 is that we have a procurement policy 
team already. We have a team of lawyers who 
work on procurement. There is existing capability 
to support the current legislation and policy in this 
area.  

The bill proposes new statutory guidance and 
regulations on various aspects of procurement. 
There will be a need for additional staff resource to 
support the development of those regulations and 
that guidance. It is possible that there will be a 
need for additional central policy support but, at 
this point, we are not clear whether the existing 
policy team will be able to manage once the new 
pieces of legislation and guidance have been 
developed and published. 

The Convener: So, in effect, you are keeping 
that under review. 

Paul McNulty: Yes. 

The Convener: You will be aware of the 
position of the Scottish Federation of Housing 
Associations and its concerns about procurement 
capability assessments, which it has said are “not 
useful for associations”.  

The SFHA points out that it has 170 member 
organisations, and it estimates that, overall, the 
cost of implementing the bill could amount to 
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£50,000 a year per association, as specialist staff 
will obviously be required to deal with the 
assessments, and a further £8.5 million in other 
costs. That comes at a time when a number of 
other burdens have recently been imposed on 
housing associations through welfare reform and 
so on. Can you tell us why housing associations 
should be included? 

Paul McNulty: The approach that we have 
taken in the bill is to mirror the application of 
European public procurement directives to 
Scottish bodies. Registered social landlords are 
covered by those directives by virtue of a 
European Court of Justice case dating back to 
2004. For procurement purposes, RSLs are 
regarded as part of the public sector. 

On the additional costs, although there can be 
exemptions or derogations where competition is 
not appropriate—if there is only one potential 
provider, you do not need to compete—in our 
experience, if the procurement is conducted 
properly, the net savings should outweigh the 
costs. I suppose that, if housing associations are 
claiming that they will face a substantial additional 
cost, I would question whether they have the 
resources in place to manage their existing 
procurement activity. 

We note from the SFHA submission that, 
typically, the annual turnover of SFHA members is 
only around £5.5 million. That means that some of 
the more advanced elements of the bill, such as 
publication of procurement strategies, are unlikely 
to apply to a typical registered social landlord. 
Only the larger RSLs, such as Glasgow Housing 
Association, will be covered by that provision in 
the bill. 

The Convener: So basically you are saying: 
first, the bill mirrors the impact of European law; 
secondly, many RSLs should experience a net 
gain; and, thirdly, many RSLs do not have 
sufficient volume of procurement to merit some of 
the concerns that they have expressed and they 
should perhaps be sharing staff and expertise 
across housing associations. 

Paul McNulty: That would be one 
consideration. Clearly, RSLs are already subject to 
European public procurement law for contracts of 
a value of around £150,000 and above, although 
there is a higher threshold for construction. All that 
we are doing is introducing some new 
requirements that have various thresholds 
attached: £50,000 for service contracts and £2 
million for construction contracts.  

Those are relatively large amounts of public 
spending that we suggest probably ought to have 
some process attached to them. I suppose that 
RSLs would argue that they are not public bodies, 

but they are regarded as such for the purposes of 
procurement law. 

The Convener: Regardless of what I said 
initially, some local authorities have concerns 
about the financial memorandum, some of which I 
want to tease out just now.  

For example, Aberdeen City Council’s written 
submission states that 
“additional administrative responsibilities ... are not 
reflected in the FM... the impacts of lower thresholds on 
Local Authorities are ... greater than that upon the Scottish 
Government... the Bill will require ... additional processes ... 
and will require training to be provided ... and ... additional 
staffing time”. 

Can you talk us through that a wee bit? 

Paul McNulty: On a bill like this, we were 
probably never going to get universal agreement 
on what the right approach should be. We worked 
hard to engage with stakeholders, including a 
range of local authority representatives. We 
engaged extensively with COSLA, which we 
believe is relatively comfortable with the bill as 
introduced, albeit that it has made some specific 
requests in its written submission about keeping 
the arrangements under review. 

One reason why we have opted for enabling 
powers is that we are very conscious that we need 
to ensure that we do not do something on 
procurement that has negative rather than positive 
effects. Our intention to keep the arrangements 
under review is in line with COSLA’s request. If 
what we have delivered has the negative impact 
that Aberdeen City Council has described, 
ministers will have the flexibility to adapt their 
approach quite quickly either by changing the 
substance of what public bodies are asked to do 
or by varying the thresholds at which the 
requirements apply. 

Bill Watt (Scottish Government): In its written 
submission, Aberdeen City Council acknowledges 
that requirements are already competed, so there 
will already be an element of process sitting 
behind that. Essentially, we are looking to 
enshrine good practice in legislation. The bill is 
about standardising the processes within 
individual organisations where appropriate to 
make it simpler to do business with the public 
sector. 

The Convener: I have a final point before I 
open out the session to colleagues. In paragraph 
41 of its submission, APUC—advanced 
procurement for universities and colleges—says 
that the bill 
“has the potential to require highly bureaucratic activities 
and wide consultation, for areas of annual expenditure that 
could be circa £13-15k, to undertake resource intensive 
impact assessments which will be costly and could delay 
and compromise delivery of the actual need.” 
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Will any of you comment on that? 

11:30 
Paul McNulty: There is a particular concern in 

that sector. Changes in the approach to funding 
universities in England mean that they are likely—
in fact, almost certain—to come out of the scope 
of procurement legislation completely. The area 
has long been contentious. A bit like RSLs, such 
bodies do not tend to regard themselves as typical 
public sector bodies. 

We cannot do anything to help the sector in 
relation to application of European public 
procurement law, because that was the subject of 
a European Court of Justice ruling on the 
University of Cambridge some years ago. 
However, we have undertaken to help the sector 
by working with it, and I confirmed to APUC in 
September that we will work to introduce an 
exemption that will cover research and teaching 
commissions.  

APUC is particularly concerned that, if it has to 
go through a degree of process before it can 
reward a contract whereas English institutions do 
not because of the changes to the funding model, 
that might place it in an uncompetitive position 
when chasing commercial research and teaching 
commissions. We have given an undertaking that 
we will tackle the issue. 

The Convener: Thank you very much for that 
response. 

Jamie Hepburn: I want to turn our attention to 
table 1 in the financial memorandum, which is a 
summary of Scottish Government expenditure. 
Across the three years that the table sets out, 
system costs will be £560,000 each year. There is 
a helpful explanation that that money is already 
being spent and can be soaked up into the 
existing budgets; it is not a new or additional cost. 
I do not know whether you watched our last 
exchange, but we spoke about an “opportunity 
cost”. Perhaps that is what you can call it. 

The Convener: That phrase is banned in this 
session. 

Jamie Hepburn: I will bear that in mind. 

I suppose that the question is: what are the 
system costs? Paragraph 12 says that contracting 
authorities will have to  
“publicise their intention to seek offers (contract notice) and 
the award of a contract or framework agreement (award 
notice) on the Public Contracts website”. 

Are there any other system costs, or is that it? 

Paul McNulty: The systems costs that are 
referred to relate principally to two things. The first 
is public contracts Scotland, which is the contract 
advertising portal that will be the vehicle for 

advertising contract notices. It is provided for us by 
a third party: an Aberdeen-based small to 
medium-sized enterprise called Millstream 
Associates, which I am pleased to note now has 
the contract to provide the Welsh Assembly 
Government’s portal as well, which is a positive 
development.  

The second is a thing called PCS tender, which 
is our e-sourcing software that allows bidders to 
respond electronically to tenders that are 
advertised on the portal. It is provided by a 
multinational company called BravoSolution and 
will be the vehicle for delivering the database for 
PQQs. We will ask public bodies to utilise that, to 
make it easier for bidders to complete their bid 
information when they are asked to submit the 
PQQ.  

There are other system costs that are not 
directly associated with the bill. They are far more 
substantial and support an e-transactional system 
that is a shared service system that is used by just 
more than 100 public bodies in Scotland. This year 
it will process more than £5.5 billion-worth of 
transactions. It is not included in the financial 
memorandum because it is not relevant to the 
bill’s provisions. 

Jamie Hepburn: I suppose the essential point 
is that it is an existing budget— 

Paul McNulty: It is an existing budget; that is 
right. 

Jamie Hepburn: —and there will be no 
additional demand. 

Paul McNulty: We do not think so. There is 
quite a competitive market for this type of system. 
BravoSolution is contracted for a period. We will 
need to recomplete the contract that Millstream 
has because it has expired, but we do not expect 
the cost to vary substantially, because it is a 
competitive market. 

Jamie Hepburn: I turn to the issue that the 
convener raised about the perspective of the 
Scottish Federation of Housing Associations that it 
should not be included in the bodies that are 
subject to the bill. It was interesting to hear you 
say that, in essence, European directives dictate 
its inclusion. I seek absolute clarity. If the SFHA 
was not included, would the bill fall foul of EU law? 
Would it be a breach of the law? 

Paul McNulty: No, the SFHA could be included 
or excluded. The Government decided that the 
simplest path was to mirror the existing public 
procurement legislation. That is proving relatively 
controversial, not least for RSLs, although we are 
also being lobbied about utility bodies such as 
Scottish Water.  

The reason why we took the approach is that it 
is readily understood because we have had 
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regulations implementing EU directives in 
Scotland since 2006 and at a UK level since the 
early 1990s. We do not have to include or exclude 
anyone by virtue of EU law; it was simply the 
policy choice that we exercised on the simplest 
approach for the bill. 

Jamie Hepburn: That is a helpful clarification. 
You had an exchange about the matter with the 
convener, but I will explore it again. You disagree 
with—I was about to say “you dismiss”, but that 
would be to put it too strongly—the SFHA’s 
perspective that the bill will be overly burdensome 
for its members. Is that correct? 

Paul McNulty: We are not close to the sector, 
but the bill should be burdensome only if there is 
currently limited process around the award of 
contracts. We talked about local authorities. All 32 
of them have procurement strategies and standing 
orders that govern the award of contracts. If the 
bill represents a significant burden, it is likely to 
apply in areas where there is not currently a 
procurement strategy or a significant degree of 
process around the award of contracts. 

Jamie Hepburn: You talked about the 
requirements of housing associations being 
changed slightly as a consequence of the bill. Will 
you talk a little more about that and how it might 
impact on them financially? 

Paul McNulty: There are various thresholds. 
We gave a lot of thought to the issue precisely 
because we wanted to do what was appropriate 
and to determine whether there might be an 
additional burden. 

For the publication of procurement strategies, 
an authority would have to have regulated 
procurements of a value of more than £5 million in 
the relevant financial year. That means that it 
would have to award and place new contracts at 
that value over the course of that financial year. If 
a typical RSL’s total turnover in any financial year 
is £5.5 million or thereabouts and that includes 
staff costs or other costs that would not come into 
the procurement category, it suggests that only a 
relatively small number of RSLs would be subject 
to that provision in the bill. 

Likewise, the provision on community benefit 
clauses has been pitched at the level of contracts 
of a value of £4 million and above. Some of the 
local authority representatives who gave evidence 
at the Local Government and Regeneration 
Committee last week suggested that we might 
have pitched that figure too high. However, if the 
RSL sector typically has low-value contracts, the 
provisions will not apply to it. 

Jamie Hepburn: I hear what you say about the 
fact that you do not know the sector well. I 
presume that dialogue continues and you are 
listening to concerns. 

Paul McNulty: The Scottish Federation of 
Housing Associations was on our sounding board 
for the bill. 

Jamie Hepburn: That is reassuring. 

I will change tack slightly. It was interesting to 
hear you say that you have given a commitment to 
APUC about—if I picked it up correctly—an 
absolute exemption for research-related 
procurement. 

Paul McNulty: One of the key concerns that the 
universities have is that much of their income 
derives from commercial commissions. In other 
words, if a private sector company wants a piece 
of research to be conducted, universities will 
compete for it. 

Clearly, if English institutions are taken out of 
scope completely for any process relating to 
procurement, there is a risk that they might be 
fleeter of foot in pursuing the research 
commissions. Our proposal is to have a blanket 
exemption associated with the bill that will say 
that, if a body is awarding a contract that is in 
pursuit of a research or teaching commission, the 
bill’s provisions will not apply to that contract. 

Jamie Hepburn: That is interesting. The 
University of Edinburgh’s concern was that, with 
the provision as was, it would have to meet 
compliance obligations at a lower-value threshold 
than would apply to institutions elsewhere in the 
UK. I am not sure what the threshold is elsewhere 
in the UK, but I heard you say that there is 
consultation on whether it should be a £10,000 
threshold. 

Paul McNulty: The UK Government is out to 
consultation on the £10,000 figure. 

Jamie Hepburn: Presumably the position now 
is totally the other way round and they have a 
comparative advantage. 

Paul McNulty: What is different is that if the 
English institutions are taken out of scope 
completely for public sector procurement rules, 
which is possible because of changes in funding, 
the UK Government's consultation on a £10,000 
threshold might not apply to English institutions. 

Jamie Hepburn: Obviously, that is up to the UK 
Government. 

Paul McNulty: Yes. 

Jamie Hepburn: My final questions are on part 
4 of the bill, which is on remedies. The financial 
memorandum sets out that,  
“where a public body is found to be in breach of its duties”, 

the courts can impose penalties. However, you 
stated that such cases are rare, so no additional 
costs are expected. Can you quantify that? What 
does “rare” mean in that context? 
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Paul McNulty: We do not have a central 
database, so the number is difficult to quantify. We 
think that we know about most of the cases that 
result in a judgment; typically, the number is a 
single figure in Scotland. 

Jamie Hepburn: In what timeframe? 

Paul McNulty: In any given calendar or 
financial year. A relatively small number of such 
cases go through the court process and result in a 
judgment. Occasionally, there are quite difficult 
cases that are problematic for all concerned. 
However, part of the issue is that we need to have 
measures that will be effective in responding to 
business concerns. 

We were lobbied quite hard, particularly by 
business and third sector representatives, to go 
much further than we have to create a kind of 
procurement ombudsman. We have not ruled that 
out, as we will have to revisit the issue in the 
context of implementing the new European public 
procurement directive, which we expect to be 
adopted early in 2014. 

Jamie Hepburn: Given what you have said, it 
would seem a bit much to have a procurement 
ombudsman. 

Paul McNulty: There is quite a bit of an appetite 
for that in parts of the business community and the 
third sector. 

Jamie Hepburn: Perhaps someone is looking 
for a job—who knows? 

It is obviously difficult to give numbers for how 
many items or services are being procured. 
However, the financial memorandum helpfully said 
that the value is about £9 billion. I note that you 
said that it could be as high as £11 billion. Can 
you quantify for any given year the cost value of 
what has been procured that might have gone to 
court? I understand that that is quite specific 
detail, so if you cannot give it to us now, it would 
be helpful to have it in writing. 

Paul McNulty: We can tell you the value. I think 
that Scotland was the first European country to 
create across the public sector a procurement 
information hub, which is basically an analysis of 
the outputs of the accounts payable systems of all 
32 local authorities; all the health boards; roughly 
90 per cent of the central Government family, 
which is a big corps of Scottish Government 
departments, agencies and non-departmental 
public bodies; and about 90 per cent, in terms of 
value of spending, of the higher education and 
further education sectors. Others are in there as 
well. The numbers are not complete yet for 2012-
13, but we think that the data will show that 
procurement spending in that financial year was 
between £9.7 billion and £10 billion. 

Jamie Hepburn: I think that we are talking at 
cross-purposes. My point was about the value of 
the procurement in the cases that go to court. That 
is why I said that you could give me the 
information in writing if you cannot give me it now. 

Paul McNulty: I cannot quantify that. Some of 
those cases concern contracts that were not 
awarded, so an estimated rather than actual value 
might be attached. 

Jamie Hepburn: Of course. 

Paul McNulty: We could have a look and write 
to the committee. 

11:45 
Jamie Hepburn: That would be helpful. I am 

fully aware that I am asking a pretty detailed 
question that you might not be able to answer here 
and now. 

Paul McNulty: We will have a look and see 
what we can find. 

Jamie Hepburn: The information might 
demonstrate not only how rare those cases are 
but what their value is. Thank you. 

Michael McMahon: Jamie Hepburn has 
covered some of the questions that I wanted to 
ask in relation to APUC’s submission. APUC 
points out that, in response to the consultation 
exercise, it 
“commented on the significant financial and resource 
impacts” 

that the bill will have on contracting authorities. It 
says: 

“we do not feel our comments have been fully 
recognised in the current draft of the Bill.” 

Is that after you gave the commitment to the 
exemption on research and development? 

Paul McNulty: The formal consultation 
produced 251 responses, and approximately 200 
of those were submitted on behalf of 
organisations. A hugely diverse range of opinions 
were expressed to us, and it was simply not 
possible to accommodate everyone’s desires. 

Some of the comments that we have received 
from stakeholders make it clear that they think that 
the bill does not go far enough. In my opening 
remarks, I mentioned Jim and Margaret Cuthbert, 
who said in evidence to the Infrastructure and 
Capital Investment Committee that the bill is 
“extremely weak”. 

There are extreme ranges of opinion on what 
the bill should and should not contain. I am sure 
that Angus Warren and APUC feel the way that 
has been described, but we have tried hard to 
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steer the right path among the differing views on 
the bill. 

Michael McMahon: Even if we accept that 
there are differing views and that not everyone will 
be satisfied with the outcome once the discussions 
have taken place, the accuracy of the assumptions 
in the financial memorandum leaves concerns for 
APUC. Its submission states: 

“the assumptions in the Bill’s latest explanatory notes 
state that there will be no financial impacts on contracting 
authorities when in fact there will be significant negative 
impacts.” 

We have had before the committee various 
financial memoranda in which there have been 
assumptions that people have challenged, but 
seldom have I seen someone suggest that the 
disparity is between zero impact and a huge 
impact. Can you explain that degree of 
divergence? 

Paul McNulty: That is APUC’s view; it is not 
shared by all the respondents to your call for 
evidence. Colin Sinclair, who is the director of 
national procurement for NHS National Services 
Scotland, is relatively comfortable with what we 
have proposed. I believe that COSLA, with certain 
important caveats, is relatively comfortable. It is 
one view— 

Michael McMahon: Yes, but that view relates to 
the respondent’s areas of expertise. That has to 
be a concern, regardless of whether other people 
are comfortable. As the convener said, the health 
boards and local authorities do not see the 
problems that APUC sees. Is there a way of 
addressing the concerns that the university sector 
has raised? When we see concerns being raised 
to the extent that they have been, it is clear that 
the accuracy of the financial memorandum is in 
effect being challenged. That should concern us 
all. 

Bill Watt: If I may scoot back to your earlier 
point, it might be worth noting that Aberdeenshire 
Council and Aberdeen City Council acknowledge 
in their submissions that 
“Many areas which we outlined would prove unnecessarily 
burdensome or costly if implemented, have been reworked 
to make these more deliverable.” 

The elements of the bill will apply to those councils 
in a similar way as they will apply to APUC and 
contracting authorities in the further and higher 
education sectors, excepting the earlier discussion 
about the exemption on research and teaching 
contracts. 

Gavin Brown: Table 1 on page 15 of the 
financial memorandum was mentioned by Jamie 
Hepburn. It sets out three broad costs: system, 
staff and non-staff costs. According to the 
memorandum, system costs will continue after 
2016-17 and non-staff costs will not. However, 

there is uncertainty about staff costs. Will you 
expand on that? What is the most likely outcome 
for staff costs after 2016-17? 

Paul McNulty: A lot will depend on what 
happens as the bill develops and the extent to 
which there is an on-going requirement to produce 
new guidelines or new regulations. Once the bill is 
enacted, there will be an intensive period during 
which that material will be developed. We will 
need to take a view on the staff costs in about 
2016-17 on the basis of whether the job is done, 
whether the systems are rolled out as required 
and whether the need for new and additional 
procurement guidance will continue. That is why 
we have said that the staff costs are relatively 
uncertain. 

We know about system costs, which we expect 
to continue pretty much as is. The non-staff costs 
relate to adaptations that we will need to make to 
existing guidance—we have a range of guidance 
that is made available for public bodies—and 
those costs will include the provision of training 
and the adaptation of existing systems. We 
envisage that those costs will focus principally on 
the initial period of activity. 

Gavin Brown: I seek a quick clarification on the 
system costs. I am not 100 per cent sure from 
reading the table as a whole and the bits 
underneath it, but am I right in thinking that the 
£560,000 a year is a new and additional cost? 

Paul McNulty: No—it is not. We have existing 
contracts with two companies—a company called 
Millstream Associates, which provides the public 
contracts Scotland portal, and a multinational 
company called BravoSolution, which provides the 
e-sourcing software that will support the provisions 
in the bill on pre-qualification processes. The 
figures are derived from existing costs that are 
fully budgeted for in the directorate. 

Gavin Brown: Whether or not we have the bill, 
that cost will exist. 

Paul McNulty: Yes. 

Gavin Brown: You mentioned a piece of work 
that the construction sector carried out, which 
estimated that the cost to the industry of the PQQ 
process is about £1 billion a year. Is that roughly 
what you said? 

Paul McNulty: In January, the University of 
Dundee’s construction management research unit 
published a paper, which we can share with the 
committee if that would help, that raised the 
concern that the potential cost—the paper 
acknowledged that the data was not as reliable as 
it could have been—to the public and business 
sectors of the PQQ process could amount to about 
£1 billion a year in the construction sector alone. 
We think—I suspect that the research unit also 
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thinks this—that that is probably an overestimate. 
Nonetheless, all our engagement with businesses 
tells us that that is their number 1 concern about 
procurement. 

Public bodies typically ask similar questions in 
different formats, which means that companies 
face continually churning out and regurgitating the 
same information in slightly different ways. We 
want to capture the information on a central 
database but, to do that, people must use the 
standard core questions. If those questions are not 
appropriate in a particular case, something 
different will need to be done—indeed, some 
respondents to the committee have said that a 
one-size-fits-all approach does not work in a 
particular context. We agree, but people must 
adopt the core questions as far as possible, to 
reduce the cost to business. 

Gavin Brown: Let us assume for argument’s 
sake that the figure is £1 billion—I take all your 
caveats on board. By what percentage could that 
£1 billion be cut as a consequence of the bill and 
any follow-up secondary work? I do not expect you 
to give me an exact figure—a ballpark figure will 
do. 

Paul McNulty: It is difficult to have a precise 
feel for such a figure. I repeat that the £1 billion 
cost is an upper estimate. 

Bill Watt: We included an illustration in 
paragraph 91 of the financial memorandum, which 
is based on some of the information that we 
received about the cost of the PQQ process. We 
used the most conservative of the figures, which 
was the £1,000 that the Civil Engineering 
Contractors Association quoted, and we looked at 
management information from our systems over a 
two-year period to see the number of contracts 
and expressions of interest. For illustrative 
purposes, that gave an estimate that £75 million 
could be saved for the business sector. 

Jean Urquhart: I will raise some issues that 
have arisen in my experience of procurement over 
the past few years. I am pleased to read and hear 
your explanation of the PQQ process becoming 
simpler, as that has been an issue. 

I will go back to small companies getting into the 
portal, as there is some frustration about that. You 
mentioned the company that runs the portal—is it 
Shoreline? 

Paul McNulty: Sorry? 

Jean Urquhart: What company runs the portal? 

Paul McNulty: It is Millstream Associates. 

Jean Urquhart: Are you comfortable about the 
process by which companies can get their names 
on the portal? Is there any appeals process if 
companies are rejected? If so, who decides? 

Paul McNulty: There is no limitation on who 
can sign up, except that we let companies register 
only if they have a legal right to register because 
they are based in Scotland, the rest of the UK, 
Europe or a country that has a trade agreement 
with the UK and Europe, such as the United 
States or Japan, that means that its companies 
have a legal right of access. If a company is not 
registered in one of those countries, it is not 
allowed to register on public contracts Scotland. 

Aside from that, there is no process whereby we 
sift out companies and prevent them from 
registering. Some due diligence is conducted by 
Millstream Associates whereby, if someone who is 
registered uses language or terms that might be 
regarded as inappropriate, a process applies. 
However, public contracts Scotland is not a 
mechanism for vetting who can and cannot apply 
for public contracts—registration is free. 

Jean Urquhart: That is a change. 

Paul McNulty: That is what happens in relation 
to public contracts Scotland. There are various 
ways in which public bodies sift companies and 
have done so in the past. 

In the bill, we are dealing with some of the 
issues that business has raised with us. In 
particular, over the past few years there have 
been a lot of examples of public bodies setting 
entry levels that we believe are completely 
inappropriate. For example, a public body in 
Scotland said that any company that was bidding 
for a contract should have an annual turnover that 
was 20 times the value of the contract. We thought 
that that was crazy and we intervened. We got the 
public body to change its process, but we could 
not persuade it to reduce the turnover threshold to 
below 12 times the contract value, which is still 
completely inappropriate and is damaging to 
SMEs. Elements of the bill are designed to help us 
to tackle such issues and to ensure that we have a 
consistent approach across the public sector, to 
make it easier for SMEs to participate. 

Jean Urquhart: Do you feel that the bill, with its 
present wording, can deal with that? 

Paul McNulty: Yes. There is a specific 
provision on annual turnover. We are also seeking 
powers to make regulations and issue statutory 
guidance on the selection of tenderers, so that we 
can cover a range of issues that individual 
businesses and business representatives have 
brought to us. 

Jean Urquhart: My next question is on the 
same theme. According to the financial 
memorandum, the bill is intended to 
“encourage local action ... maximising public procurement’s 
contributions to wider socio-economic and environmental 
policy objectives.” 
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How will those contributions be measured against 
what happened before the bill? 

12:00 
Paul McNulty: Because of the constraints of 

European procurement law, the point at which 
most can be done to help local firms and deliver 
local benefits is what might be called the pre-
procurement phase, when a body is deciding what 
it wants to buy. We have focused very much on 
how public bodies address those issues in the 
context of their overarching strategy for 
procurement. 

As for how we might measure the impact, we 
expect the bill to give us a lot more visibility about 
contracts, because there are provisions on 
contract registers. The more contracts we can get 
through public contracts Scotland, the better data 
we will have, because we will be able to 
interrogate public contracts Scotland to 
understand who is being awarded contracts and 
who is receiving notices of contract opportunities. 
There will be ways in which we can measure the 
bill’s impact; they will not be perfect but, over time, 
the bill will generate a body of data that will tell us 
whether more or fewer of the contracts advertised 
through public contracts Scotland are going to 
Scotland-registered companies or SMEs. 

Jean Urquhart: Will the bill allow larger 
contracts or will it encourage those seeking to 
deliver procurement to break down large contracts 
into smaller bundles? 

Paul McNulty: We are pretty much asking 
public bodies to do what you describe in their 
procurement strategies. We are asking them to 
think about how to structure their requirements in 
a way that gives SMEs a better opportunity to 
compete, so that should encourage people to think 
carefully about how they structure their 
requirements. 

We take that approach for the contracts that we 
award; there are always further collaborative 
contracts, and there is a degree of evaluation of 
the potential economic impact that looks at the 
Scottish landscape. We do not always get it right, 
but we go through that process and we think that 
the wider public sector should also adopt it, 
because it is important. We cannot forget the need 
to pursue savings when they are necessary, but 
decisions to pursue savings through larger 
contracts have to be taken in an informed fashion 
and should be taken only when necessary. 

Jean Urquhart: Is that the area where the 
Cuthberts might think that you have not gone far 
enough? 

Paul McNulty: I think so. 

Jean Urquhart: We need to analyse what is 
best value. Is that being ramped up or insisted on, 
or are there criteria for identifying best value 
versus the lowest price? 

Paul McNulty: We are trying through the 
strategies to encourage people to make a broader 
definition of best value and to think about the 
wider economic, environmental and social aspects 
of what they are doing. That cannot always be 
built into a procurement process, because of EU 
law, but that can be done up front, when a body 
decides what it wants to buy and how to buy it. 

The Convener: Jean, we are focusing on the 
financial memorandum, not the wider policy 
aspects of the bill. 

Jean Urquhart: I am sorry—that is fine. 

John Mason: It was mentioned that the 
average size of SFHA members is about 1,800 
houses, with a turnover of £5.5 million, and you 
suggested that they would not be caught much by 
the procurement rules. However, if a housing 
association built 50 houses at £100,000 a time, 
that could easily cost £5 million, even though the 
rent from the development might be just a couple 
of hundred thousand. Is it the case that we cannot 
really say from the turnover whether a housing 
association would be caught, because it would be 
the capital project that was caught? 

Paul McNulty: I assume that, in the figures that 
the SFHA has given us, the turnover includes 
capital spending. 

Bill Watt: Paragraph 18 of the SFHA’s 
submission says:  

“The average association ... will procure possibly £ 2-3M 
of repairs and maintenance work in a year”. 

John Mason: I was thinking more about 
associations building new houses, which would 
take them over the limit, because that would not 
be included in their turnover. 

Paul McNulty: It might. 

John Mason: In paragraph 12 of its submission, 
the SFHA questioned the savings that 
associations could make. Figures from a previous 
study showed that they could save between £26 
million and £42 million. Where do you feel that 
their savings could be made? 

Paul McNulty: Typically, if procurement 
processes are managed correctly, it is possible to 
drive savings. That is what the public sector in 
general has done. I am not close enough to the 
housing sector to give a specific answer. In 
relation to the procurement information hub, which 
I described, we have worked on a couple of pilot 
projects with RSLs to look at some data, but we do 
not have a comprehensive picture of the spending 
in that sector. 
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John Mason: So the suggestion is that the 
sector might be spending too much at the 
moment. 

Paul McNulty: Our experience is that, by 
applying commercial disciplines to procurement 
activity, it is possible to drive substantial savings. 
That has been our experience with the public 
procurement reform programme. 

John Mason: Would such savings be achieved 
mainly through amalgamation—by getting several 
housing associations or other organisations to 
work together? 

Paul McNulty: They could be, if those 
organisations chose to do that. We have just 
published a review of construction procurement 
that suggests that some of the smaller public 
bodies that are engaged in such activity should do 
precisely that to ensure that they have the right 
skills and resources in place to manage their 
procurement activity. 

John Mason: If they joined together and got a 
bigger contract, would that squeeze out some of 
the smaller— 

Paul McNulty: It might squeeze them into the 
scope of some of the bill’s provisions. 

John Mason: I was thinking that it might 
squeeze out some of the smaller building 
companies, which those organisations would no 
longer be able to use. 

Paul McNulty: That would be a decision that 
they would have to take. As part of the strategy, 
we are asking people to think about the impacts of 
what they are doing. 

Bill Watt: Paul McNulty made the point that 
most, if not all, bodies already have policies in 
place. As I mentioned earlier, for the most part, the 
bill is about embedding good practice and 
standardising those policies within and across 
organisations, when that is appropriate, so that it 
is simpler to do business with the public sector. An 
example of that is the fact that a private sector 
body can go to public contracts Scotland and look 
at opportunities across the public sector rather 
than having to search in various locations for 
public sector contract opportunities. 

John Mason: I will go back to what universities 
and colleges have said. I am not sure whether 
some of the concerns that they have raised are 
valid. They are concerned that their ability to short 
leet would be reduced. Do you agree? They also 
feel that, as a result of the process for which the 
bill provides, they might end up with worse terms 
of payment. Is that a valid concern? 

Paul McNulty: We do not agree with that 
assessment. We think that some respondents to 
the committee have misunderstood what we 

propose on pre-qualification questionnaires and 
shortlisting. We are not proposing a one-size-fits-
all solution—we know that that does not work. We 
know that some bespoke questions will almost 
always be needed, but there is a range of issues 
that it is pretty standard to ask about, such as 
experience of similar contracts and accounts. 
Everyone asks those questions, but they do so in 
different formats. 

John Mason: So universities and colleges will 
still be able to weed out many of the initial 
applicants. 

Paul McNulty: Absolutely. 

The Convener: That appears to have 
exhausted the committee’s questions. Do you or 
your team have any further points to make? 

Paul McNulty: I do not, thank you. 

The Convener: Thank you very much for your 
helpful evidence. 

Meeting closed at 12:08. 
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Maureen Watt MSP Health and Sport Committee 
Convener T3.60 
Infrastructure and Capital Investment Committee The Scottish Parliament 
 Edinburgh 
 EH99 1SP 
 Tel: 0131 348 5224 
 Calls via RNID Typetalk: 18001 0131 348 5224 
By email only Email: HealthandSport@scottish.parliament.uk 

5 November 2013 

Dear Maureen 

Procurement Reform (Scotland) Bill 

Following on the back of our input to your Committee’s Community Transport inquiry, 
your invitation for us to provide comment being very welcome indeed, I’d like to raise 
another important cross-cutting issue with you. 

During the course of the Health and Sport Committee’s recent inquiries into a range 
of areas relating to care (including regulation of care, reshaping care for older 
people, health and social care integration, and budget scrutiny), the subject of public 
procurement of care and support services has been raised on numerous occasions.  

The Committee has received and heard evidence from a range of stakeholders 
about problems relating to social care procurement – in particularly competitive 
tendering – and its impact both on the quality of care provided and on the terms and 
conditions of the social care workforce.  

I wonder, therefore, if your Committee would be willing to seek clarification from the 
Scottish Government as to whether it is intended that the provisions of the 
Procurement Reform (Scotland) Bill will address these matters – and, if so, how? 

Our interest in the issue dates back the Committee’s first inquiry of this 
Parliamentary session, on Regulation of Care for Older People. This was a 
significant piece of work, sparked by the tragedy at the Elsie Inglis Nursing Home, 
the report of which (published in May 2012) made a number of conclusions, all of 
them carrying cross-party consensus. The two relevant recommendations on the 
procurement theme being: 
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Commissioning and procurement  

56. The Committee believes that good commissioning and procurement practices are important 
determinants of quality care. The Committee therefore welcomes the approach recently adopted by 
the City of Edinburgh Council to use the findings of Care Inspectorate reports to directly inform the 
commissioning of new services. The Committee considers that this will have a positive impact on care 
quality. The Committee recommends that the Care Inspectorate should encourage all local authorities 
to adopt a similar approach in order to improve outcomes. [paragraph 316] 

57. The Committee notes the comments made by the Cabinet Secretary that there may be questions 
about the Care Inspectorate not having enforcement powers in relation to commissioning and 
procurement. The Care Inspectorate currently has “far fewer teeth” to challenge commissioning 
practice compared with its powers of intervention in service delivery. The Committee believes that 
extending the Care Inspectorate’s powers will further strengthen the regulatory system. The 
Committee, therefore, recommends that the Scottish Government should explore further the merit in 
extending the Care Inspectorate's powers. [paragraph 317] 

I’d be happy to speak to you about this further. I am certainly very keen to attend the 
evidence session with the Minister at the close of the Stage 1 evidence taking. And if 
you were able to factor the Health and Sport Committee’s concerns into your own 
consideration of the Bill, I believe that would be an excellent continuation of our 
earlier work. 

Best regards 
 
 

 
 
 
Duncan McNeil MSP 
Convener of the Health and Sport Committee 
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5 December 2013 

 
Dear Maureen, 
 
Implications of Procurement Reform for Public Services and Community 
Regeneration  
 
I am writing to you in connection with your Stage 1 scrutiny of the Procurement Reform 
(Scotland) Bill. As you know the Local Government and Regeneration Committee (“LGR 
Committee”) has been considering the implications of the Bill and procurement reform, for 
public services and community regeneration in Scotland. Please find attached a 
Committee Memorandum setting out our conclusions and recommendations on this 
subject.  
 
The LGR Committee’s aim throughout its consideration of this issue has been to add value 
to the Infrastructure and Capital Investment Committee’s (“ICI Committee”) scrutiny of the 
Bill.  This work has been supported by other inquiries the LGR Committee has been 
conducting this year, such as our Public Services Reform inquiry; our Delivery of 
Regeneration in Scotland inquiry, as well as consideration of issues for the forthcoming 
Community Empowerment (Scotland) Bill. 
 
In carrying out this scrutiny we were, however, fully aware of the ICI Committee’s Stage 1 
timescale, as the lead committee for the Bill, and the need for our work to meet the 
deadline for your consideration. Our scrutiny has comprised two oral evidence sessions 
from selected witnesses, and focussed on identifying potential procurement barriers for 
communities.   
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The LGR Committee welcomes the introduction of the Bill and seeks to highlight to the ICI 
Committee, via our Memorandum, a number of areas in which the Bill could specifically 
impact upon communities and sustainable regeneration across Scotland.   
 
The Memorandum covers those key issues we examined as part of the LGR Committee’s 
agreed approach to its scrutiny. However, other important issues in relation to the Bill were 
raised by witnesses during our scrutiny. These may be of interest to the ICI Committee. I 
refer you to the Official Report of our oral evidence sessions on 6 and 13 November, as 
well as the written evidence received by the LGR Committee. Links to this material are 
included in the Memorandum.  
 
I hope the Memorandum adds value to the ICI Committee’s scrutiny of the Bill; it has most 
certainly been a useful exercise for the LRG Committee, adding very helpful information to 
our current inquiry into the Delivery of Regeneration in Scotland. 
 
Yours sincerely 

 
Kevin Stewart MSP 
Convener  
Local Government and Regeneration Committee 
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Local Government and Regeneration Committee 
 

Committee Memorandum on the Implications of Procurement Reform for 
Public Services and Community Regeneration 

 
INTRODUCTION 

The Committee reports to the Parliament and the Infrastructure and Capital 
Investment Committee (“ICI Committee”) as follows— 
 
1. The Procurement Reform (Scotland) Bill (“the Bill”) was introduced into the 
Parliament on 3 October 2013 by the Deputy First Minister and Cabinet Secretary 
for Infrastructure, Investment and Cities, Nicola Sturgeon MSP (“the Cabinet 
Secretary”).  The ICI Committee was designated as the lead committee for 
scrutiny of the Bill at Stage 1, which will be completed by the February recess in 
2014. 
 
2. The Bill aims to establish a national legislative framework for public 
procurement that supports Scotland’s economic growth.  The long title of the Bill 
states that its purpose is “to make provision about the procedures relating to the 
award of public contracts by certain authorities” and “to require certain authorities 
to produce procurement strategies and annual reports”. 
 
3. It also sets out the definition of contracting authorities and the threshold for 
regulated contracts as well as the general duties of contracting authorities, a 
sustainable procurement duty and a duty to prepare and review a procurement 
strategy and annual reports.  Specific duties set out in Part 3 of the Bill include the 
establishment of a public contracts website, a duty to publish contract and award 
notices, community benefit requirements and related guidance together with 
matters governing the selection of tenderers and a contracts register. 
 
4. Over the last two years the Committee has undertaken scrutiny into the 
living wage in Scotland; the Public Services Reform; and the Delivery of 
Regeneration in Scotland.  Evidence gathered over the course of this scrutiny has 
raised a number of issues concerning procurement.  Our focus of interest has 
therefore been in respect to the implications of the Bill on public services and 
community regeneration.  Furthermore, evidence taking on this Bill directly feeds 
into our considerations for our current Regeneration inquiry.   
 
5. The overarching aim of the LGR Committee scrutiny, however, has been to 
add value and support the scrutiny work of the lead committee. 
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COMMITTEE INTEREST 

Approach 
6. The Committee agreed to consider those parts of the Bill relevant to its remit 
without duplicating the work of the lead committee.  This comprised the following 
approach— 
 

 To examine issues covering sustainable procurement, community benefit 
clauses and proper community engagement in the procurement of 
services and community planning systems that have emerged during the 
Committees recent inquiries, and how the Procurement Reform (Scotland) 
Bill helps to address these issues; 

 To examine how the Bill is effectively linked to forthcoming legislation, 
such as the Community Empowerment and Renewal Bill;  

 To attempt to add real value to scrutiny, by not only examining the 
statutory procurement structure the Bill looks to establish, but seeking to 
determine whether the new procurement regime will deliver the objectives 
of sustainable procurement and community benefit, community 
empowerment and better ‘engagement’ in procurement across Scotland;  

 To focus the majority of the Committees scrutiny on provisions in sections 
9, 19 to 21 and 35 of the Bill; 

 To take evidence from local authority procurement experts, witnesses on 
community benefit provisions, practitioners from local government and 
those involved in monitoring and benchmarking benefits and outcomes 
over two planned evidence sessions, and  

 To report findings by submitting a Committee Memorandum to the ICI 
Committee, by Friday 29th November, before their call for written evidence 
closes. 

 
7. Evidence was taken on 6 and 13 November 2013 from the following 
witnesses— 
 

 Scotland’s Independent Regeneration Network (SURF); 
 Oxfam Scotland; 
 The Coalition of Care and Support Providers in Scotland (CCPS); 
 Three former Council Chief Executive Officers; 
 The Head of Procurement at Highland Council, and representative of the 

Society of Procurement Officers in Local Government (SOPO); 
 The Head of Legal and Democratic Services for the Society of Local 

Authority Lawyers and Administrators (SOLAR); 
 The Director of Performance Audit and Best Value for Audit Scotland; 
 The former Chair of the Society of Local Authority Chief Executives and 

Senior Managers (SOLACE) and current Chief Executive of Renfrewshire 
Council, and 

 The current Chair of SOLACE and Chief Executive of North Ayrshire 
Council. 

 
8. Oxfam Scotland highlighted public documentation, non-specific to the 
evidence giving session, on civil society priorities for the Bill and their response to 
Bill consultation November 2012. Written submissions, specific to our evidence 
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gathering on the Bill, were received from the following and are attached at Annexe 
B— 
 

 SURF; 
 CCPS; 
 SOPO; 
 Audit Scotland, and 
 SOLACE. 

 
9. Our findings and recommendations are reported, to the lead committee and 
to the Parliament, in this memorandum. 

 

FINDINGS AND RECOMMENDATIONS  

Public Procurement: The Link to Public Services Reform and Community 
Empowerment and Regeneration 

10. In the simplest of terms, procurement is one mechanism or tool used by 
public authorities to determine the most appropriate providers to deliver public 
services on their behalf. This is done by setting pre-determined requirements in an 
advertised contract and judging competing ‘bids’ for the contract, awarded against 
those weighted requirements.  

11. As such, a large proportion of public service spend is ‘procured’, the public 
procurement mechanism is therefore a key ‘enabler’ in achieving public 
policy objectives and can be used as a tool to ‘lever change’. This linkage is 
apparent through the evidence we have received during our recent inquiries into 
Public Services Reform and The Delivery of Regeneration in Scotland, both of 
which have had a strong emphasis on the national objective of community 
empowerment; the outcomes of sustainable communities and reducing poverty 
and inequality in Scotland’s most deprived areas. 

12. Procurement has often been cited by witnesses during these inquiries as one 
potential barrier to effective public policy delivery in these areas. We have 
examined whether procurement acts as a barrier both at a policy and 
operational level to achieving positive outcomes for communities through 
public services reform. 

13. Following the introduction of the Bill, we have taken further evidence on 
these potential procurement barriers in the context of the Bill, and how it may 
address them by improving outcomes for communities and supporting the delivery 
of public service reform.  

14. We acknowledge in doing so that the existence of, or reasons for, these 
procurement barriers has been debated. We would conclude that from the related 
evidence we have received over the last year, those potential barriers mainly to 
relate to culture around regulated procurement activity, as opposed to 
barriers created by the existence of procurement legislation or guidance.  

15. Alex Linkston, former Chief Executive of West Lothian Council stated— 
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“Legislation is not necessarily a barrier [..] People can always say that 
things are barriers, but I am not sure that in reality legislation poses a 
barrier. It will certainly not be a barrier to 99% of what we achieve in 
social care. The biggest barriers will be the old ways of working and the 
‘this is mine’ attitude.”1 

16. We agree wholeheartedly with these sentiments. Given the evidence we 
have received to date, we also believe there is a further role for legislation to 
play in enabling national and local procurement to help deliver change, and 
we consider that the introduction of this Bill is both welcome and timely.  

17. In support of the Infrastructure and Capital Investment Committee’s scrutiny 
of the Bill as lead Committee at Stage 1, we commend the Bills general 
approach and believe it is an important step towards continuous 
improvement in strategic approaches to procurement taken by contracting 
authorities. We believe that the Bill enables a more effective use of 
procurement strategy at a national and local level, as a mechanism to 
support the delivery of national objectives and outcomes. The Committee 
return to monitor the effects of the Bill as part of its process of post-
legislative scrutiny. 

18. A more detailed explanation of our thoughts in terms of procurement policy 
and operation, in the context of the Bill is provided below. We also provide further 
comment on related sections in the Bill. 

Procurement Policy 

Alignment of Procurement Policy with Achieving National Outcomes 
19. The important link between public procurement models and delivering 
national social outcomes,2 such as sustainable communities and reducing poverty 
and inequality, has been highlighted by witnesses throughout our evidence 
gathering. We heard during our evidence taking on this Bill, and our inquiry into 
The Delivery of Regeneration in Scotland (where we are examining the effective 
linkage between supporting policies and strategies) that “the £9,000 million 
procurement budget is where the real business lies with regard to regeneration”.3 

20. The policy intention behind this Bill is to help deliver sustainable and local 
economic development, and supporting an improvement in social and 
environmental wellbeing – outcomes being supported by the Scottish 
Government’s Regeneration Strategy (alongside other Government policies)4.   

21. With this intention in mind, some of the stakeholders we took evidence 
from (SURF, CCPS and Oxfam Scotland) felt that the emphasis of public 
procurement legislation and policy (and the current framing of this Bill) 
weighs too heavily on the driver of economic development, value for money 

                                            
1 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2830. 
2 Oxfam. Children in Scotland. Regeneration Inquiry. 
3 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2787. 
4 Scottish Government Regeneration Strategy, December 2011. 
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and being business friendly,5 as opposed to aligning with the national 
objectives of sustainable communities or increased wellbeing and equality.6  

22. As one of a number of tools used to support public service delivery, it was 
argued that there was scope for public procurement policy to be further framed 
through legislation to better reflect the broader national social outcomes desired. 
This would in turn mean procurement activity and spend would become better 
aligned to deliver these goals. It was suggested by these stakeholders that section 
9 of the Bill (the sustainable procurement duty) has scope to deliver further change 
in this regard, an issue we discuss at paragraphs 53 to 61. 

23. There was wide agreement however amongst the former and current chief 
executives, procurement and legal officers that we heard from, and Audit Scotland, 
that the use of procurement as a strategic tool to achieve these outcomes has 
already developed significantly over time and that a lot of ‘best practice’ by 
contracting authorities already takes place under existing regulations, as 
well as delivering cost effectiveness. Ronnie Hinds, former Chief Executive of 
Fife Council highlighted the work of this council in aligning its procurement 
strategies to delivery of its Single Outcome Agreement (SOA)— 

“We should not lose sight of the good work that has been done. There is 
evidence of it – I can provide such evidence from Fife […] if we look at Fife 
Council’s procurement for goods and services, we see that some 40 per cent 
of the contracts that are won there are won by Fife businesses. That is 
entirely within the law. Fife Council is not going out of its way to give these 
contracts to Fife businesses, but they have a remarkably high strike rate, and 
I dare say that is comparable to what happens in other parts of the country. 
The single outcomes agreement for Fife has a target of raising by 20% the 
value of contracts that are won by local businesses from the public service in 
Fife as a whole, so the issue clearly forms part of the strategic vision of what 
organisations in Fife are trying to do. I return to my opening remark – that has 
all been done within the current system”.7 

24. In essence, contracting authorities taking a strategic approach to 
procurement and outcomes, supported by a ‘proportional’ legislative framework 
and national as well as local systems is widely accepted as striking an appropriate 
balance. The debate on the Bill centres around what is proportional, and whether it 
provides a suitable legislative framework that supports ‘best practice’ in 
procurement activity. Whether the Bill will deliver better outcomes for communities, 
whilst at the same time not adding unnecessary bureaucracy and providing the 
flexibility needed for contracting authorities to be able to respond appropriately to 
different service requirements and local needs.   

25. In a legislative sense proportionality was called for by the witnesses we 
heard from and in that regard. The approach of the Bill has been generally 
welcomed by SOPO, SOLAR, former local authority chief executives, SOLACE 

                                            
5 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2789. 
6 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2792. 
7 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2829. 
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and Audit Scotland. Bill Howatt, former chief Executive of Western Isles Council 
stated— 

‘’It is about proportionality at the local level, and people taking a more flexible 
view, recognising that there can be wider benefits to procurement than just to 
their budget”.8 

Different Service Delivery Models – What Types of Public Service are Suitable to 
be Procured? 
26. During our evidence taking on the Bill, we also briefly discussed the 
appropriateness of procurement as a delivery model used for different types of 
public service, and the difference between procurement and commissioning.9  

27. An issue that arose in particular was whether the procurement framework 
being introduced by the Bill should be applicable to social care. The CCPS 
questioned whether the framework (as enabled by the legislation) was really 
aligned with the national social care policy emphasis on personalisation and self-
directed support. CCPS have called for social care contracts to be removed from 
the scope of section 8 of the Bill for this reason, deeming social care not to be 
suitable to fall under the general duties10. Alex Linkston, former Chief Executive of 
West Lothian Council, agreed with these concerns.11  

28. We also discussed the ‘hubco’ model for physical regeneration contracts with 
witnesses. This is of particular relevance to community regeneration. SURF 
expressed disappointment that the Bill makes no reference to this model of 
delivering regeneration at a national level. SURF suggested that it had a negative 
impact upon communities, and highlighted the link between this Bill and the 
Review of Public Sector Procurement in construction— 

“The model of corralling procurement for physical regeneration into 5 1-
Million population centres has sucked expertise and opportunities out of 
smaller population centres and delivered them to large-and often 
multinational-organisations”.12 

29. We have not investigated different delivery mechanisms for different 
forms of public service in any detail whilst taking evidence on this Bill, 
although we may revisit this issue in the context of our regeneration inquiry.  

30. We highlight the evidence we have received on social care contracts to 
the Lead Committee and hope this will assist in their considerations. 

 

                                            
8 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2828. 
9 Scottish Parliament Local Government and Regeneration Committee, Official Report, 6 
November 2013, Col 2800. 
10 Scottish Parliament Local Government and Regeneration Committee, Official Report, 6 
November 2013, Col 2793. 
11 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2819-26. 
12 Scottish Parliament Local Government and Regeneration Committee, Official Report, 6 
November 2013, Col 2798-99, Col 2802-03. 
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Community and Service User Participation in Designing and Delivering Public 
Services  
31. Where we feel we can add value is to draw attention to the stage at which 
decisions on public service delivery involve community participation. A strong 
message received from the communities across Scotland we have spoken to 
during our inquiries’ formal oral evidence taking and six fact-finding visits, is that 
regardless of the good work taking place at a local level with neighbourhoods and 
community groups, communities still feel that they are involved at a too late 
stage in the decision making process on design and delivery of public 
services, or not involved enough.13   

32. When taking evidence on this Bill, we examined whether the Bill as framed 
can help to address this concern by placing requirements on contracting 
authorities to engage as part of their procurement process. In this regard, we 
highlight the link to section 11 of the Bill, which we address in more detail in 
paragraphs 62 to 66.  However, we heard from various witnesses, including retired 
local authority chief executives, the Audit Scotland and the current and former 
Chair of SOLACE, who generally agreed that the type of tool or mechanism 
used to deliver public services, be it procurement or commissioning, or 
other such mechanism, perhaps can confuse the debate and is not really the 
heart of addressing this issue. David Martin, former Chair of SOLACE and Chief 
Executive of Renfrewshire Council explained, with agreement from the chair of 
SOLACE and Audit Scotland, that— 

“Language matters. My view—it is a strongly personal one—is that strategic 
commissioning and strategic procurement are the same thing and I do not 
believe that the tug-of-war that we sometimes hear about is particularly 
helpful. To characterise the way in which the debate is sometimes put, 
procurement is the bit between advertising and contract letting, and 
commissioning is the whole approach, but strategic procurement is the same 
as strategic commissioning. Ashley Gould [Society of Procurement Officers] 
mentioned the importance of the issue. It is about understanding what the 
problem that we are trying to sort is, having a clear view of how to go from A 
to B and having a clear understanding of when we have to monitor 
appropriately. I think that we could make a lot more progress more rapidly if 
we agreed that that is the process that we are trying to go through, 
regardless of what it is called, and took forward the agenda on that basis. 
However, I recognise that that is not where everybody is”.14 
 

33. Given the evidence we have heard during our recent inquiries, we fully 
agree.  What is important is ensuring stronger community participation and 
engagement in the design and planned delivery (and assessment of 
outcomes) of public services before the determination and award/delivery of 
public services contracts, whichever delivery mechanism is used.  

34. We would support any measures to enhance requirement for the opportunity 
for all to input. It is vital to avoid any feeling in communities that actions are being 

                                            
13 Local Government and Regeneration Committee 9th Report, 2013 (Session 4) Public Services 
Reform in Scotland: Strand 3 – Developing New Ways of Delivering Services, (SP Paper 370). 
14 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2870. 
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done to them. With the caveat of our specific comments on section 11 
(paragraphs 62 to 66 below), we commend the aim of the Bill to build further 
engagement with communities and service users into the procurement 
process.  

The Link to CPPs and Single Outcome Agreements (SOAs)  

35. A significant part of our recent Public Services Reform inquiry looked at 
Community Planning Partnerships (“CPPs”), which are a key delivery agent in 
driving forward public services reform, through effective joined up working and 
community participation in the delivery of services. We are aware the Scottish 
Government intends to take action to strengthen community participation in 
community planning through its forthcoming Community Empowerment (Scotland) 
Bill (“the CE Bill”), for which we expect to be the lead Committee for Stage 1 
consideration sometime in 2014. 

36. CPPs are responsible for the delivery of Single Outcome Agreements 
(“SOAs”) – which combined across all 32 local authority areas, contribute to 
achieving the Scottish Governments national outcomes. It is expected that the CE 
Bill will place further statutory powers and duties on CPPs as public service 
delivery partners. The Scottish Government and COSLA have also recently issued 
a statement on the enhanced role of CPPs in budgeting and planning the delivery 
of public services. CPPs are not ‘contracting authorities’ and we discussed with 
witnesses whether the procurement system (and this proposed legislation) will be 
suitably compatible with the future legislative framework and arrangements for 
CPPs. In other words, whether the procurement system enabled by this legislation 
can effectively support the future role of CPPs in their delivery of public services.  

37. Former local authority chief executives, and witnesses from SOLACE, 
explained how the procurement framework introduced by this legislation would 
work with CPP arrangements, as they are not contracting authorities. The Bill as 
drafted also allows for ‘joint procurement strategies’ and exercises (section 12) 
where appropriate. It would be for the CPP to determine appropriate services and 
delivery methods, and for one or more of the partners in the CPP to act as the 
‘contracting authority’ using their procurement systems.  

38. The witnesses we heard from felt that this was proportionate and that the 
legislation appears to be compatible with CPP arrangements. When asked how 
CPPs and their members fit with the duties in the Bill, Alex Linkston, former Chief 
Executive of West Lothian explained— 

“Because a CPP is not a corporate body or legal entity, in joint work one of 
the partners would let the work and the rules would apply to it. The duties are 
pretty neutral when it comes to community planning; they will neither 
enhance or reduce the effectiveness of community planning”.15  

39. Ronnie Hinds, former Chief Executive of Fife Council stated— 

“It would probably be a mistake if the Bill were to shoehorn CPPs into an 
arrangement in which they tried to create opportunities for joint procurement 

                                            
15 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2833. 
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for the sake of it, so that they were seen to be operating as coherent 
organisations with a shared purpose.[..] Why force artificial joint 
procurement? If there is an opportunity there, by all means take it. However 
the most important thing for CPPs is to have dialogue and to have mutual 
influence, so that if one organisation tries to fulfil the Bills requirements 
through a certain procurement strategy, a dialogue will take place around the 
table, in which people say “Are you doing that? If not, why not? If you’re 
doing better than we are, what are you doing that we’re not doing? That is 
where the value is”.16 

40. Bill Howatt, former Chief Executive of Western Isles Council, added— 

“The section in the Bill that gives leverage to do that is on creation of 
procurement strategies. If I was dealing with the Community Planning 
Partnership in the Western Isles, I would be saying “Right, we’ve all got to do 
these, so let’s make sure that we all start from the same place and that our 
principles are all the same and that” – as Ronnie Hinds said – “We’re all 
working together”. It would then be up to each agency to work that out at a 
lower level, because they work in different areas, with different kinds of 
procurement”.17 

41. We acknowledge this is the case, but given the expanding role of CPPs in 
delivery and setting budgets going forward, and the crucial move to increase 
community empowerment and participation, we highlight this link to the Lead 
Committee. It will be important that individual CPP partners as contracting 
authorities align their procurement activity in a way that most effectively represents 
the desired outcome of CPPs and delivery of individual SOAs. We suggest to the 
Lead Committee that consideration be given to whether this legislation is 
suitably framed to be as compatible as possible with future CPP legislation, 
joint working arrangements and increased community empowerment. 

The ‘Operation’ of Procurement 

42. Procurement barriers also appear to be present at a more operational or local 
level, where the apparent rigidity of procurement exercises impact upon public 
services reform and community regeneration.  

A Risk Averse Culture 
43. We have already explained that we believe the majority of perceived 
procurement barriers are as a result of culture, as opposed to legislation or policy. 
This culture we believe includes a risk averse approach to interpretation of 
regulations by local officers in tendering, judging and awarding contracts. Ashley 
Gould from Highlands Council, representing the Society of Procurement Officers 
(SOPO) addressed the issue of risk in a broad and useful context— 

“How we as public bodies deal with risk and how businesses respond to that 
are elements of that. By that, I mean not the risk of legal challenge, but the 
perceived risk of any given project and how that risk is built into the various 

                                            
16 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2833. 
17 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2833. 

681



 

10 
 

aspects of what we do. This is perhaps ignored initially, but we have to start 
by asking questions. What outcomes are we trying to achieve through the 
project, and what risks—financial, service and legal—are associated with it? 
How do we deal with those risks as we implement the project, from 
formulation of the specification to delivery of the contract? How do we get the 
balance right? What, in managing risk, do we deem is the proportionate 
minimum that we must do in order to put in the safeguards to ensure that 
outcomes are delivered? How do we, as a community of public bodies, make 
sure that we apply the standards proportionately, fairly, openly and 
consistently across the piece? It is more a question of practice and the 
approach to all the risks with which we are dealing than, necessarily, of a 
purely procedural methodology that goes from the point of advertising to the 
point of contract award. That is how procurement has, historically, been 
perceived, and it is a wrong perception. It is much broader than that”.18 

 
Local Access to the Procurement System 
44. The complexity of procurement processes impacts upon the practical 
participation of communities in delivering public services19. The administrative and 
capacity burden placed on communities, and their organisations wishing to bid for 
procured contracts, places them at a disadvantage in competing to deliver 
services. Many do not have the skills or experience necessary to undertake the 
required form filling, and gaining such skills removes them from delivering the 
services their organisation exists for.  

45. Current and former local authority chief executives, and Audit Scotland, 
acknowledged there may be potential barriers in terms of equal access to 
contracts through the procurement system. But, on balance they still consider that 
the current procurement regulations and national and local frameworks in place 
can be applied in such a way that can support better access, and also provide 
many efficiencies.  

46. We discussed with witnesses what could be done to further open up access 
to public contracts to local suppliers, and whether contracting authorities could 
fairly provide support/guidance to these groups to enable them to bid for contracts. 
Again, this issue appears to be about risk averse behaviour.  

47. We have heard, both in evidence taking on this Bill, and through our public 
services reform and regeneration inquiries, about local authority supplier 
development programmes that are designed to facilitate access to the current 
public procurement process20 by building capacity of potential suppliers of public 
services. For example, Elma Murray, Chair of SOLACE, told us about engagement 
and strong partnership working being undertaken in North Ayrshire, such as the 
‘partners for change’ programme, and regular ‘meet the buyer’ type events.21 

                                            
18 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2823. 
19 PSR Strand 3 Report – paragraphs 97-107 
20 Scottish Parliament Local Government and Regeneration Committee, Official Report, 6 
November 2013, Col 2794-95.  
21 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2866 

682



 

11 
 

48. We acknowledge this best practice already exists and would encourage 
further behaviour in this regard. However, by nature, the need for this level of 
support in itself suggests the procurement system is complex. 

GENERAL CONCLUSION 

49. In a broad context, it is important that procurement mechanisms enabled by 
the Bill, and any supporting guidance, are effectively aligned (where appropriate) 
to these public policy objectives. These procurement mechanisms should also 
relate to proposed forthcoming legislation, (for example, by being compatible with 
the forthcoming CE Bill); enabling more effective community ownership, 
empowerment and participation; delivering more effective community planning 
through public procurement and supporting the delivery of the public services 
reform agenda.  

50. Procurement is just one tool used in delivering public services reform and 
regeneration (though it is not always necessarily the most appropriate tool). We 
invite the Lead Committee to consider whether there are opportunities for 
this Bill to further align public procurement mechanisms with the objectives 
of community empowerment, the Scottish Governments Regeneration 
Strategy and the forthcoming Community Empowerment (Scotland) Bill.  

51. We would like to see more explicit links to how the procurement 
mechanism as enabled by the legislation will contribute to overarching 
national objectives of public service reform, sustainable communities and 
regeneration, and reducing poverty and inequality in Scotland’s 
disadvantaged communities. We would welcome the Lead Committee giving 
consideration to these observations through their formal scrutiny of the Bill 
at Stage 1. 

52. It is in this broader context, that the majority of our comments on the specific 
sections of the Bill below are framed. We are currently considering, and will further 
report on, some of these broader issues related to procurement, its linkages to 
public services reform and sustainable communities as part of our regeneration 
inquiry.  

SECTIONS OF THE BILL 

Sustainable Procurement (General Duty – Section 9) 

53. Section 9(1) of the Bill provides for the establishment of a statutory 
sustainable procurement duty on regulated procurements by contracting 
authorities. This duty will apply to certain contracting authorities to consider how 
through their procurement processes, they can “improve the economic, social, and 
environmental wellbeing of the authority’s area, “facilitate the involvement of small 
and medium enterprises, third sector bodies and supported businesses in the 
process”, and “promote innovation”.  

54. The contracting authority should also seek to secure such improvements in 
carrying out such procurement, as provided for at Section 9(1)(b) of the Bill.  
Section 9(2) states that in doing so, contracting authorities should “consider the 
extent to which it is proportionate in all the circumstances to take those 
matters into account”. From the Explanatory Note to the Bill on this section, we 
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understand this to be a ‘proportionality test’ for the sustainable procurement duty 
i.e. the improvement activity detailed in the sustainable procurement duty at 
Section 9 need only apply ‘to the extent that such matters are proportionate to the 
procurement. 

55. In its written submission to the Committee, SOLACE suggested that all SOAs 
include aspects of economic regeneration and that this general sustainable 
procurement duty (and the specific duty of community benefit clauses at Sections 
19-21 of the Bill), will contribute to meeting the outcomes of SOAs, delivered 
through Community Planning Partnerships (CPPs).  

56. It was raised with the Committee by stakeholder groups we heard from that it 
is this general sustainable procurement duty at section 9 of the Bill which 
gives rise to the opportunity to align procurement legislation more 
effectively with community planning and overarching national social 
outcomes. As currently drafted, this provision may not be as robust as it 
could be in this regard.  

57. For example, the Coalition of Care Providers Scotland (CCPS) stated that— 

“The ambitions of a CPP as expressed through a single outcome 
agreement include things such as ‘We want to increase levels of 
wellbeing in the area” and “We want to increase economic growth in the 
area”. Issues such as the living wage are not unrelated to such 
ambitions. Other examples of the ambitions of CPPs are a desire to 
increase the quality of public services locally or to reduce the crime rate. 
Up to this point the ambitions associated with procurement reform have 
been to do with the level of savings that can be made, the amount of 
spend that can be got on contract formally and how much e-procurement 
can be driven. Those indicators for success in procurement do not marry 
up very well with measures of success for a community planning 
partnership. Section 9 of the Bill introduces the sustainable procurement 
duty. If we could get that duty right, it could bring together those two 
things so that procurement activity was seen to be supporting our 
ambitions for public services, economic growth and everything 
else…what is missing from it [section 9] is a duty to assess the impact of 
the services that are the subject of the procurement exercises on the 
individual people who receive those services”.22 

58. Witnesses also raised the issue of including the living wage in all public 
contracts, as part of the sustainable procurement duty. The Committee briefly 
discussed with witnesses whether it was compatible with EU competition/non-
discrimination legislation to include such a duty as part of section 9. It was 
suggested by Francis Stuart from Oxfam, that this issue potentially could be 
resolved by addressing the living wage through the criteria stage of procurement 
of public contracts.23 As we have not taken detailed evidence on this issue, we 
simply highlight this evidence to the Lead Committee for their consideration. 

                                            
22 Scottish Parliament Local Government and Regeneration Committee, Official Report, 6 
November 2013, Col 2791. 
23 Scottish Parliament Local Government and Regeneration Committee, Official Report, 6 
November 2013, Col 2801. 
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59. Allan MacKenzie from Aberdeenshire Council, and representative of the 
Society of Legal Officers and Administrators (SOLAR), also highlighted what he 
saw as potential contradictions between the legal interpretation of sections 8 
and 9 of the Bill (Audit Scotland raised the same issue with us)24. He suggested 
that a contracting authority attempting to fulfil its sustainable procurement duty at 
Section 9, may find difficulty in fulfilling its duty to ‘treat relevant economic 
operators equally and without discrimination’ (Section 8(1) of the Bill). Annie 
Gunner Logan, from CCPS, gave a practical example of the approach to risk of 
potential contravention of the anti-discrimination requirement at section 8, stating 
that it made it difficult for authorities to take account of independent evidence 
when weighting quality of service provision in awarding contracts25. The anti-
discrimination requirement is however an important one in an open market 
economy, and is a result of the transposition of EU law. Our inquiry into 
regeneration in Scotland is considering the impact of EU rules and the 
interpretation of these rules on the effective delivery of regeneration in Scotland in 
more detail and we will report any relevant findings when our inquiry concludes. 
We therefore raise this issue only in the context of the new duty at section 9. This 
may be a further example of a ‘risk aversion’ barrier unrelated to the terms of the 
legislation. 

60. However, the introduction of a sustainable procurement duty was 
welcomed by those witnesses we took evidence from. We suggest to the Lead 
Committee that they may wish to consider whether and how the sustainable duty 
could be potentially be redrafted to better reflect communities at Stage 2. The 
Lead Committee may also want to give consideration to the text we have 
highlighted in this provision, specifically at Section 9(2). 

61. Given concerns we have heard about whether current procurement 
guidance is fully followed, we are not convinced that the sustainable 
procurement duty, as currently drafted in the Bill, is necessarily robust 
enough to enable delivery of the step change required in aligning 
procurement activity with delivering national social outcomes.  

Community Participation and Engagement in the Public Procurement 
Process (Section 11) 

62. Evidence received from witnesses welcomed the Procurement Reform 
(Scotland) Bill in this regard as making moves to support this process, through the 
introduction of the requirement to produce public procurement strategies for 
contracting authorities with annual procurement expenditure of over £5 million. 
Specifically, the Bill at Section 11(5)(b) makes provision for these strategies to 
include— 

“(b) a statement of the authorities general policy on –  

(i) the use of community benefit requirements 

                                            
24 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2862. 
25 Scottish Parliament Local Government and Regeneration Committee, Official Report, 6 
November 2013, Col 2796. 
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(ii) consulting and engaging with those affected by its procurements”.26 

63. This was an issue raised with us throughout our recent inquiries, when 
communities indicated they wished to be more effectively engaged with, and 
participate in, community planning and the design and delivery of public services.  

64. We therefore welcome this principle. But, we raise the question of whether 
the threshold of £5 million for procurement strategies is set at the right level. 
We acknowledge the Bills rationale for this level, stating that this threshold would 
ensure a proportionate amount of reporting across contracting authorities. We did 
not investigate this issue in any great detail during our scrutiny.  

65. The Lead Committee may wish to consider whether this threshold will ensure 
and encourage an appropriate level of reporting of the use of community benefit 
requirements and community participation by contracting authorities. The Lead 
Committee may also give consideration to whether Section 11 as currently 
drafted, reflects strongly enough the move towards delivering and 
monitoring better outcomes for communities, stronger community 
empowerment and participation.  

66. We note that the threshold set at Section 20 for the inclusion of community 
benefit requirements is for regulated contracts valued at £4 million or more. We 
discuss this in more detail below. However, we highlight the disparity between 
the thresholds for the need to include community benefit requirements in 
any public procurement contract, and the need to report general policy on 
those requirements in procurement strategies. The Lead Committee may 
wish to consider whether it is appropriate to align reporting through aligning 
thresholds. By this we mean that if any contracting authority has contracts 
large enough (over £4 million) to include community benefit clauses, then 
that contracting authority should report its policy on Community Benefit 
clauses in its procurement strategy.  We consider specific duties on community 
benefit clauses in more detail below. 

Community Benefit Clauses (Sections 19-21) 

67. Sections 19, 20 and 21 of the Bill relate to the establishment of community 
benefit requirements in the procurement system. These sections of the Bill 
establish a community benefit requirement which is defined as a contractual 
requirement imposed by a contracting authority relating to training and recruitment 
or the availability of sub-contracting opportunities. Or it is a requirement which is 
otherwise intended to improve the economic, social or environmental wellbeing of 
the authority’s area in a way additional to the main purpose of the contract in 
which the requirement is included. 

68. The definition of community benefit requirements were raised by Oxfam 
Scotland, suggesting that a fairly narrow definition of these requirements was 
provided for at section 19 of the Bill, and that communities should help shape 
these requirements— 

                                            
26 Procurement Reform (Scotland) Bill paragraph 11(5)(b). 
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“It is right that training, skills and opportunities are included as part of a 
community benefit requirement, but more is needed. The community needs 
to be asked what it wants”. 27 

69. We believe however, that section 19(b) of the Bill should provide sufficient 
flexibility to the definition of community benefit requirement to allow contracting 
authorities to respond appropriately to community need. 

70. An absolute threshold for the requirement for community benefit clauses to 
be included in contracts valued at £4 million or more, is provided for at section 20 
of the Bill. The propriety of this threshold was questioned by the Committee. It was 
suggested by witnesses that it was important that in setting such thresholds, it 
didn’t act as a signal and skew the behaviour of contracting authorities 
towards only meeting conditions at these thresholds or above, as opposed 
to contracting authorities seeking best practice in procurement activity 
wherever possible and appropriate, at any value of contract.  For example, 
when asked whether the Bill will generate new approaches to social outcomes, 
Allan MacKenzie of Aberdeenshire Council, representing the Society of Local 
Authority Lawyers and Administrators in Scotland (SOLAR) stated— 

“I expect that the bill will lead to more use of community benefit clauses. That 
is inevitable. However, I also suspect that the fact that the bill contains a £4 
million threshold will mean that people will think that they do not need to 
regard inclusion of community benefit as a rule in contracts below £4 million. 
The more enlightened authorities will apply the provisions below that level, 
but some authorities will think that they do not need to be too concerned 
about community benefits if the contract is worth only £2 million. The bill has 
set a kind of target and, quite often, such targets become the minimum at 
which people need to think about the measure. I am sure that some 
authorities will apply the provision below the level—I know because I have 
worked for a couple of them recently. They will have a matrix of benefits that 
they expect per £1 million of expenditure”.28 

71. We felt Fraser McKinlay of Audit Scotland put this issue rather eloquently 
when he stated— 

“There is an issue about community benefit with a capital C and a capital B, 
which is what the bill is talking about, and I agree that there needs to be a 
degree of flexibility that recognises the diversity of different communities. 
Most lay people would say that there should be some benefit to the 
community from procurement—with a small b and a small c. If there is going 
to be a specific threshold regarding community benefit clauses, we will need 
to manage the risk that people might therefore think that there does not need 
to be any community benefit for anything else. That is my one note of 
caution. The discussion about whether there should be a number or a 
proportion will be usefully explored as the bill progresses”.29 

                                            
27 Scottish Parliament Local Government and Regeneration Committee, Official Report, 6 
November 2013, Col 2804. 
28 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2853. 
29 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2872. 
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72. A potential solution to this issue was suggested by Bill Howatt, former Chief 
Executive of Western Isles Council, that using a proportion as opposed to an 
absolute threshold for inclusion of community benefit clauses might be 
more appropriate— 

‘It seems to me that, given the range of budgets among the 32 councils, let 
alone across the public sector, setting absolutes is an issue. Therefore, it 
would be better to make the figure a proportion. That is a simple view.  
Why is the figure £4 million? Why put a figure in the bill at all? Surely 
community benefit is something that contracting authorities ought to be 
thinking about in the context of the duty to get best value, which I mentioned 
in my opening remarks. We should be looking at how we get the best value 
from the public pound across the piece, and the bill does not change that 
fundamental requirement, although it perhaps adds a gloss to it and offers a 
bit more precision in some areas. Do we need the provision? If we need it, 
why not make the figure a proportion of the budget, given the range of 
budgets that are around?”30 

 
73. Elma Murray, Chair of SOLACE, acknowledged these comments and 
suggested that the £4 million threshold was a starting point, but that there needed 
to be more recognition of Scotland’s diversity and that giving more flexibility to 
contracting authorities would be helpful. She stated— 

“If a percentage is the way to do that, that would be good for local 
authorities”.31 

Transposition of EU Directives (Section 35) 

74. Section 35 of the Bill relates to the mechanisms for the transposition of EU 
Directives on procurement. This section has been drafted to allow it to respond to 
new Directives from the European Union. It should be noted that the Bill does not 
directly transpose these Directives into Scots law. Instead, it is the Government’s 
intention to undertake transposition through the normal process of regulations. The 
Policy Memorandum on the Bill states that could take up to two years from 
January 2014. 

75. We asked witnesses whether they could identify any issues that may arise 
with the introduction of this legislation and the transposition of the EU directives, 
but from the evidence we received, we are not aware of any specific issues in 
relation to this Bill and the effective transposition of EU procurement 
directives.32  

 

                                            
30 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2839. 
31 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2872. 
32 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2872. 
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ANNEXE A: EXTRACT OF MINUTES 
 

 
25th Meeting, 2013 (Session 4), Wednesday 2 October 2013 

 
Work programme (in private): The Committee considered its work programme 
for the period November 2013 to March 2014 and agreed the following—  
 
It was agreed to undertake further pre-legislative scrutiny once the Draft 
Community Empowerment and Renewal Bill and its consultation has been 
published by the Scottish Government.  
 
The Committee agreed, in principle, to consider various aspects of the 
Procurement Reform (Scotland) Bill, shortly to be introduced into the Parliament. 
The Committee recognised that it is likely the Infrastructure and Capital Investment 
Committee will be appointed as the lead committee for the consideration of this Bill 
at Stage 1. The Committee agreed to undertake its scrutiny to add value and 
support the scrutiny work of the lead committee. It was agreed the Convener 
should write to the Convener of the Infrastructure and Capital Investment 
Committee to ensure scrutiny is compatible and complimentary to the work of the 
lead committee.  
 
The Committee agreed to undertake its scrutiny of the Procurement Reform 
(Scotland) Bill in November 2013, and to consider a more detailed approach to this 
work, in private, at its next meeting. 
 

26th Meeting, 2013 (Session 4), Wednesday 9 October 2013 
 
Forthcoming legislation (in private): The Committee consider and agreed its 
approach to the forthcoming Procurement Reform (Scotland) Bill. As part of this 
approach the Committee agree to take oral evidence from invited witnesses on 
sustainable procurement, community benefit requirements and the transposition of 
EU Directives only in so far as they impact on the role and actions of local 
government in Scotland. It was agreed to take this oral evidence during 
November. The Committee also agreed to seek written submissions from those 
organisations invited to provide oral evidence. The Committee further agreed to 
report its findings and any recommendations to the Infrastructure and Capital 
Investment Committee, by way of a Committee Memorandum. The Committee 
agreed to undertake discussion of the oral evidence received, in private, at future 
meetings. Finally it was agreed to consider any further approach to scrutiny of the 
Bill, along with consideration of a draft Committee Memorandum, in private, at 
future meetings. 
 

28th Meeting, 2013 (Session 4), Wednesday 6 November 2013 
 
The Implications of Procurement Reform for Public Services and Community 
Regeneration: The Committee took evidence on the implications for local 
government of the provisions of the Procurement Reform (Scotland) Bill from— 
 

 Andy Milne, Chief Executive, Scotland's Urban Regeneration Forum 
(SURF); 

 Francis Stuart, Research and Policy Adviser, Oxfam Scotland; 
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 Annie Gunner Logan, Director, CCPS Coalition of Care and Support 
Providers in Scotland. 

 
The Implications of Procurement Reform for Public Services and Community 
Regeneration (in private): The Committee considered the evidence received. 
 
 

29th Meeting, 2013 (Session 4), Wednesday 13 November 2013 
 
The Implications of Procurement Reform for Public Services and Community 
Regeneration: The Committee took evidence on the implications for local 
government of the provisions of the Procurement Reform (Scotland) Bill from— 
 

 Alex Linkston, Former Chief Executive  West Lothian Council; 
 Ronnie Hinds, Former Chief Executive Fife Council; 
 Bill Howatt, Former Chief Executive Western Isles Council; 
 Ashley Gould, Head of Procurement Highland Council, SOPO; 
 Allan Mackenzie, Aberdeenshire Council, SOLAR; 
 Fraser McKinlay, Controller of Audit and Director, Performance Audit and 

Best Value, Audit Scotland; 
 Elma Murray, Chair of SOLACE Scotland, and Chief Executive of North 

Ayrshire Council; 
 David Martin, Former Chair SOLACE, current Chief Executive, 

Renfrewshire Council. 
 

The Implications of Procurement Reform for Public Services and Community 
Regeneration (in private): The Committee considered the evidence received. 
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ANNEXE B: ASSOCIATED WRITTEN AND ORAL EVIDENCE  
 
Wednesday 6 November 2013 
 
Oral Evidence 
 
Coalition of Care Support Providers in Scotland (CCPS); 
 
Oxfam Scotland; 
 
Scotland’s Independent Regeneration Network (SURF). 
 
Written Evidence 
 
Coalition of Care Support Providers in Scotland (CCPS)  
 
Scotland’s Independent Regeneration Network (SURF) 
 
Wednesday 13 November 2013 
 
Oral Evidence 
 
Three former Council Chief Executive Officers. 
 
 
The Head of Procurement at Highland Council, and representative of the Society 
of Procurement Officers in Local Government (SOPO); 
 
The Head of Legal and Democratic Services for the Society of Local Authority 
Lawyers and Administrators (SOLAR); 
 
The Director of Performance Audit and Best Value for Audit Scotland; 
 
The former Chair of the Society of Local Authority Chief Executives and Senior 
Managers (SOLACE) and current Chief Executive of Renfrewshire Council, and 
 
The current Chair of SOLACE and Chief Executive of North Ayrshire Council. 
 
Written Evidence 
 
Audit Scotland 
 
Highland Council 
 
Society of Local Authority Chief Executives and Senior Managers (SOLACE) 
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Scottish Parliament 

Local Government and 
Regeneration Committee 

Wednesday 6 November 2013 

[The Convener opened the meeting at 10:00] 

Procurement Reform (Public 
Services and Community 

Regeneration) 
The Convener (Kevin Stewart): Good morning 

and welcome to the Local Government and 
Regeneration Committee’s 28th meeting in 2013. I 
ask everyone to switch off mobile phones and 
other electronic devices, please. 

Agenda item 1 is an oral evidence session on 
the implications of procurement reform for public 
services and community regeneration. Throughout 
our recent inquiries into public service reform and 
regeneration, a number of issues that relate to 
procurement have been raised. The committee 
has therefore agreed to take evidence on those 
issues as they relate to the Procurement Reform 
(Scotland) Bill. In due course, we will report our 
findings to the Infrastructure and Capital 
Investment Committee, which is the lead 
committee on the bill. 

I welcome our panel: Andy Milne, the chief 
executive of SURF—Scotland’s independent 
regeneration network; Francis Stuart, research 
and policy adviser at Oxfam Scotland; and Annie 
Gunner Logan, the director of the Coalition of Care 
and Support Providers in Scotland. Does anyone 
have an opening statement? 

Annie Gunner Logan (Coalition of Care and 
Support Providers in Scotland): I will say one or 
two things quickly. As I have come to the session 
at fairly short notice, I have not made a written 
submission, so I should explain why I am here. I 
would be happy to make a written submission after 
the session, with the convener’s permission. 

I am sure that the committee is aware of the 
three biggest areas of public procurement spend 
in Scotland, which are construction, information 
technology and social care. Social care is my bit of 
that. 

My organisation’s membership comprises the 
most substantial social care providers in the third 
sector. We estimate that, between them, they 
account for about £750 million to £800 million of 
public money in delivering public services in social 
care. If we add to that third sector organisations 
that are not in our membership and the private 

sector, two thirds of total social care spend in 
Scotland is outsourced and subject to various 
procurement exercises. 

The key issue for us is that we are dealing with 
different and potentially conflicting policy 
imperatives. The policy imperative for social care 
concerns personalisation, self-directed support, 
empowerment, and choice and control for 
individuals, whereas the policy imperative for 
public procurement sees social care as contract 
opportunities that are to be competed for and 
advertised, in which delivery vehicles are 
determined not by individuals’ choice but by the 
outcome of public procurement exercises. 

The committee’s predecessor was the first 
committee to look in depth at the subject, in 2009. 
It looked at electronic auctions for social care, 
whereby providers were asked to bid down 
online—it was like a reverse eBay auction—for 
home care for older people. The recommendations 
of the committee’s predecessor led to the 
production of clear guidance on the procurement 
of social care. Our concern is about the extent to 
which that guidance is being adhered to and 
observed and about what the bill can do to raise 
the profile of the guidance and ensure that it is 
implemented more successfully. 

Francis Stuart (Oxfam Scotland): Thank you 
for the opportunity to come along. Oxfam Scotland 
is one of a range of civil society organisations that 
have come together to produce a document that 
sets out our 10 priorities for the bill. Those 
organisations include the Scottish Council for 
Voluntary Organisations, the Scottish Trades 
Union Congress and the Scottish living wage 
campaign. I do not know whether members have 
seen that document; if they have not, I am sure 
that they will see it in the near future. 

Perhaps of more relevance to the committee is 
our work in Scotland. Oxfam Scotland has had a 
domestic poverty programme since 1996. We 
work with a range of community groups in 
Scotland to support them to tackle poverty in their 
areas. 

Our interest in the Procurement Reform 
(Scotland) Bill is two-fold: first, ensuring that public 
services and their procurement processes work 
better and for the benefit of the poorest in our 
communities; and, secondly, ensuring that the 
economy works better for those people and using 
public procurement leverage to stimulate that kind 
of change. 

Andy Milne (SURF): I do not want to be left out, 
so I will make some brief remarks. 

As members might know, SURF brings together 
the different sectors involved in regeneration. I am 
really pleased that the committee is looking at 
procurement; indeed, I was grateful for the 
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opportunity to contribute to a previous discussion 
with the committee about community 
empowerment and a review of regeneration. Much 
of that discussion focused on what in all honesty 
are quite small resources that are devoted to 
community empowerment through the people and 
communities fund and even the £50 million joint 
European support for sustainable investment in 
city areas—or JESSICA—fund. SURF has fairly 
consistently made it clear that the £9,000 million 
procurement budget is where the real business 
lies with regard to regeneration, and I commend 
the committee for making the link between 
regeneration and procurement. 

I hope that I get the opportunity later to discuss 
the links between the Procurement Reform 
(Scotland) Bill and the community empowerment 
and renewal bill, which I think is being launched 
today, the aspirations of the Christie commission 
and the important work on developing an action 
plan on the back of the town centre review. Those 
things are fundamentally connected and if we can 
make those connections meaningful and 
substantial we will have a real opportunity to make 
progress on regeneration in Scotland. 

The Convener: With regard to Ms Gunner 
Logan’s comments about the conflicts that 
sometimes arise between the person-centred 
approach in social work and the requirement for 
best value in procurement, do some local 
authorities handle those procurements better than 
others? Has any best practice been exported or is 
the same old same old simply continuing? 

Annie Gunner Logan: No. We have been on 
this journey for some time now. After all, the 
pressure that local authorities feel themselves to 
be under stems from the Public Contracts 
(Scotland) Regulations 2006. I do not want to get 
too anoraky about this— 

The Convener: Please be as anoraky as you 
like. I like anoraky. 

Annie Gunner Logan: The legal advice that is 
given to many local authorities is that, in order to 
comply with those regulations and the European 
Union directives that drove them in the first place, 
they have to put social care contracts out to 
tender. That is almost regardless of any 
performance issues that might have arisen; once 
the contract expires, it needs to be put out to 
tender. 

Local authorities have handled that situation in 
different ways. Some of them have carried out 
very basic tender exercises in which individuals 
have not been informed that their care is about to 
be put back on the market. In such cases, there is 
a straight restricted tender process in which 
people make bids. Our fundamental issue with that 
approach is that a paper-based exercise is 

structurally incapable of determining or assessing 
service quality or a provider’s capacity to deliver. 
As a result, in 2008 and 2009 there was mayhem 
in the social care market as large-value contracts 
and large numbers of staff and service users were 
transferred between providers, with all the 
accompanying managerial difficulties that arose 
with regard to Transfer of Undertakings (Protection 
of Employment) Regulations and so on. 

When we highlighted what was going on, a 
number of local authorities took a different 
approach and started to introduce framework 
agreements, which is also allowed under the 
public contracts regulations. The advantage of 
such agreements is that they do not destabilise 
the market in quite the same way, and can be 
seen as a positive change on the part of many 
local authorities. However, we are now seeing 
some of the framework agreement’s unintended 
consequences. For a start, it is, in effect, a very 
large zero-hours contract, and that has driven 
some of the behaviours in provider organisations 
that I think have justifiably drawn criticism as they 
have sought to transfer that model to their own 
ways of working and their own staff. 

We have also discovered that framework 
agreements have led to prices being driven down 
without any negotiation, for example through 
capping. People are told, “You can bid for a place 
on this framework agreement but we won’t accept 
any bids that are above an £X hourly rate” and 
there is simply no negotiation about that. 

Other authorities have taken advantage of some 
of the scope that is provided in the 2010 guidance 
not to tender at all. The guidance says that if after 
applying best value tests, confirming that the 
service users are happy with the service and 
ensuring that the price and quality are reasonable, 
you can make a strong business case for a 
provider retaining the business, you can extend 
the contract and roll it forward instead of putting it 
back on the market. 

We have seen all those practices in different 
parts of Scotland and, in the bill, we have an 
opportunity to tighten up on some of that. We have 
two asks of this bill. The first is that social care 
contracts are taken out of the scope of section 8 of 
the Procurement Reform (Scotland) Bill, which is 
the requirement to advertise a contract and put it 
out to competition when it has expired. Social care 
contracts should by all means be put back out to 
tender if there are performance issues or if service 
users want their provider to be changed, but that 
must be driven by performance and choice rather 
than routine expiry. 

Our second ask of the bill is that it make it clear 
that, where a local authority decides to advertise a 
contract and put it out to competition of its own 

693



2789  6 NOVEMBER 2013  2790 
 

 

volition—not because someone else is telling it 
to—it should follow the guidance. 

The Convener: What are your experiences, Mr 
Milne? Is there good practice out there already? 

Andy Milne: Yes—and there is also not-so-
good practice. A lot of this comes back to the 
Government’s continuation of the community 
planning framework and the current review of 
community planning. Although there are 
opportunities in the bill to change how 
procurement is carried out, there are, as Annie 
Gunner Logan has made clear, considerable 
economic and other short-term pressures on local 
authorities that tend to drive decision-making 
processes into the hands of the authorities’ 
finance and legal departments while other 
departments are concerned with creating 
conditions for greater sustainability in 
disadvantaged communities and more innovation 
and enterprise in particular areas of concern. 

At present, the debate is greatly constrained. 
One of my concerns about how the bill has been 
framed is the continuing focus on economic 
growth and a business-friendly approach. 
Economic growth is a good thing, but it is not an 
end in itself. It is a route to achieving sustainable 
communities, a state of wellbeing and increasing 
health equality but those things have not been 
experienced in the unilateral drive for economic 
growth that we have seen in recent decades. If the 
bill’s ultimate concern is to deliver sustainability 
across the whole of society by rebalancing some 
of the current imbalances, economic growth is not 
the main driver that we should be looking at. It is a 
tool for achieving an end, but it should not be the 
top headline of the bill’s purpose. 

The Convener: I will play devil’s advocate a bit. 
We have heard quite a lot about local authority 
finance and legal departments taking on certain 
areas of responsibility but I know from my 
experience that legal departments, in particular, 
get blamed for procurement issues when all they 
have done is give advice and it has been up to the 
council department in question to decide what to 
do. In short, it seems quite easy to blame finance 
and legal departments for these things. Have you 
come across that? 

Andy Milne: Not specifically, but I accept your 
general point that authorities arrive at their 
conclusions as a result of a range of influences 
and factors. Of course, political factors inevitably 
come into play. 

To be honest, I think that this goes wider than 
the present bill. In 2007, the incoming Scottish 
Government set out a purpose for Government, 
which it reiterated in 2011. That purpose was 
about achieving a flourishing Scotland that 
provided opportunities for all, but it identified 

economic growth as the driving force that would 
achieve that end. From the experience that we 
have had over the past 20 years, I am just not 
convinced that we will get to a position in which 
Scotland is flourishing and there are greater 
opportunities for all through the single driver of 
economic growth. 

10:15 
The Convener: Anne McTaggart has a 

supplementary. 

Anne McTaggart (Glasgow) (Lab): It is about 
community planning partnerships, which Mr Milne 
mentioned. Where do you see community 
planning partnerships fitting into the new duties 
that the bill establishes? 

Andy Milne: Yesterday, I was involved in a 
discussion about the relationship between the third 
sector and community planning, which is the 
subject of a review. There is a legacy of difficulty 
with community planning, which was originally 
described as a process for putting the community 
at the heart of decision making. That mantra was 
repeated by many ministers for communities, and 
the repeated message that communities would be 
at the heart of decision-making processes was 
heard and understood by communities. 

In reality, we have been dealing with a high-
level, managerial, strategic view of public service 
delivery. That is an important function. If we could 
get that important function right, that would be 
great, but if we drive that at a high strategic level 
while saying that we will engage with communities 
at the grass-roots level, we set up a dual purpose. 
It seems to me that the main resource and the 
main driver are at the high strategic level. That is 
important. 

I have talked to the committee previously about 
methods by which communities might be more 
engaged, might be consulted, might be 
empowered or might achieve ownership. My 
present view is that the community planning 
process is not the way to do that, but I accept that 
it provides opportunities to engage the third sector 
generally—voluntary organisations—more 
effectively in the procurement process. The bill 
makes some moves to that end, which is to be 
welcomed. However, what gets lost in the 
argument is that the third sector often presents 
itself as a co-ordinated, homogenous group when, 
in fact, the same contradictions apply as far as its 
representative functions and its service delivery 
functions are concerned. It is often the case that 
very big players—I am talking about international 
players with huge budgets and huge 
infrastructure—are playing to secure contracts for 
themselves that may or may not provide the best 
value or the most sustainable outcome for 
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communities. There is a level of complexity in that 
regard. 

As Annie Gunner Logan said, we need to sort 
out those services that we think are suitable for a 
business model and to which a business approach 
should be taken from those that perform much 
wider social purposes, which need to be delivered 
in a way that is better connected with communities 
and voluntary organisations. Such services need 
to be more in touch with local circumstances and 
players, and need to be able to build a genuine 
framework of capability and capacity at the 
community level. I do not think that we have sorted 
out those two groups of services yet. 

I am sorry that my answer is so long but, in 
summary, my answer to the question would be 
that I think that, if we can redefine community 
planning as the high-level strategic management 
of mainstream public services and then devote 
specific related resources to the building of 
community empowerment, community connections 
and community ownership, we might get a bit 
further forward on the sustainable chain of 
procurement and delivery. 

Annie Gunner Logan: I would like to add to 
that. It seems to me that the bill has the potential 
to bring together those two things. The ambitions 
of a community planning partnership as expressed 
through a single outcome agreement include 
things such as, “We want to increase levels of 
wellbeing in the area,” and “We want to increase 
economic growth in the area.” Issues such as the 
living wage are not unrelated to such ambitions. 
Other examples of the ambitions of CPPs are a 
desire to increase the quality of public services 
locally or to reduce the crime rate. Up to this point, 
the ambitions associated with procurement reform 
have been to do with the level of savings that can 
be made, the amount of spend that can be got on 
contract formally and how much e-procurement 
can be driven. 

Those indicators for success in procurement do 
not marry up very well with the measures of 
success for a community planning partnership. 
Section 9 of the bill introduces the sustainable 
procurement duty. If we could get that duty right, it 
could bring together those two things so that the 
procurement activity was seen to be supporting 
our ambitions for public services, economic growth 
and everything else rather than being seen as just 
a mechanistic way of tidying up various aspects of 
spend. 

Section 9 is the key to some of this—what is 
currently missing from it is a duty to assess the 
impact of the services that are the subject of the 
procurement exercises on the individual people 
who receive those services. It includes something 
about how procurement can serve the interests of 
the wellbeing of the community and the local area, 

but there is a need to drill right down to the impact 
on individuals—certainly in relation to social care. 
Section 9 would be the key part of the bill to 
address that question. 

The Convener: Mr Stuart, do you have anything 
to add? 

Francis Stuart: Yes. I agree with a lot of what 
has been said. On Andy Milne’s point about 
economic growth, I think that Oxfam would agree 
with much of that analysis. Even before the 
financial crisis, although we saw growth rates of 
about 2 per cent per year for 30 years, within that, 
about a quarter of the Scottish population were still 
living in poverty—the economy was not working 
for people at the bottom even then. 

We are seeing increasing recognition of in-work 
poverty as an issue, but we still seem to be 
continuing to prioritise the same model of 
economic development that has been followed for 
the past 30 years. I read a statistic the other day 
that 80 per cent of the jobs that have been created 
since 2009 pay less than £7.95 an hour. If that is 
the model of economic development that the 
Government and the private sector are prioritising, 
we will not address poverty. 

The Procurement Reform (Scotland) Bill could 
help in that regard, but serious movement is 
needed on a host of issues. The living wage, for 
example, is not mentioned at all in the bill—we 
would like to see much more focus on that. 

Stewart Stevenson (Banffshire and Buchan 
Coast) (SNP): Some of what has been said has 
been a useful introduction to a couple of points 
that I would like to pursue in relation to local 
procurement in particular. Against the background 
of what Ms Gunner Logan referred to—the 2006 
regulations and EU rules—how difficult or easy is 
it in practice for small providers to get into the 
system? Also—perhaps related to that—is there 
evidence that local government is overapplying 
rules, to the detriment of allowing small providers 
to enter the system in a way that is proportionate 
to their ability to bid? 

Annie Gunner Logan: There is certainly 
something in that point about procurement. We 
have found that whether a provider is large or 
small, their capacity to enter a market or to win a 
contract is essentially determined by how well they 
can write a tender submission. Contracts tend to 
be awarded to the people who write the best 
tender rather than to the organisations that are 
best at delivering. That is not just an issue with 
regard to local authorities; it is because of the set-
up that we have. 

By implication, the larger organisations may be 
better placed to have tender teams and so on. We 
hear that some of the larger private contractors—
not just in social care but outside it—outsource the 
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writing of their tenders to specialists, which leads 
us through the looking-glass in a sense as regards 
where we can end up with this kind of thing. So, 
your point was a fair one to make. 

To get round that issue with procurement, social 
care contracts should be taken out of scope for 
advertising and competing and we should look at 
some alternative models. Andy Milne’s submission 
mentions public social partnerships—that is one 
interesting model to follow. However, the way in 
which the system is set up can definitely exclude 
smaller providers from the market—there is no 
question about that. 

Stuart McMillan (West Scotland) (SNP): Are 
you aware of anything that would prevent smaller 
companies and organisations from coming 
together to contract out the writing of their 
tenders? You mentioned only larger organisations 
contracting out. 

Annie Gunner Logan: I am not sure that the 
contracting out of writing tender submissions is 
something that we should encourage, although it 
may well be possible. It depends on the extent to 
which the procurement exercise encourages 
collaboration. Some procurement exercises in 
social care have specifically encouraged 
organisations to form consortia in order to bid, but 
not many of them have won any business. I do not 
know what the blockage is but, in theory, there is 
nothing to prevent it. The question is whether it is 
a good thing to do. 

Stewart Stevenson: I have a lot of sympathy 
with many of the things that have been said. I 
used to be a buyer and spent about £200 million a 
year. Occasionally, I got bids that were more than 
3,000 pages, so I can relate to what has been 
said. 

Does the bill enable priority to be given to the 
examination of the quality of delivery by a 
particular organisation over the assessment of the 
paper document? It would be all too easy to 
exclude a bid early in the process because the first 
thing that the procurer—the procuring 
organisation—examines is the paper that they 
have received. 

To go back to the context of the smaller bidders, 
I am not convinced by consortia, by the way, 
because it is in the nature of things that there are 
bound to be imperfections in a consortium of small 
bidders who are working together for the first time. 

Does the bill adequately create the window of 
opportunity to get the bids to the point at which the 
quality of service might be considered and for 
procurers to decide that that is the approach that 
they will take, or is there anything in it that would 
inhibit that? 

The Convener: Mr Stuart, do you want to go 
first on that? 

Francis Stuart: I was hoping to come in on Mr 
Stevenson’s previous point, if that is possible. 

The Convener: Please do. 

Francis Stuart: I preface my remarks by saying 
that Oxfam is not an expert in procurement 
processes.  

I can give an example of the imperfections in the 
system. A couple of the committee members 
visited some of our partners in Govan earlier this 
year. One of those partners was approached 
before the tendering process about a £120,000 
contract for community health and capacity 
building in communities that was coming up in the 
national health service. The group was 
encouraged to take an interest, which it did. It was 
then told that it would have to register on the 
public contracts Scotland website. It looked at that 
and had some difficulties with how to do that—it 
did not have the skills or expertise. 

The next stage was that it was told that, out of 
the £120,000 contract, £100,000 would have to be 
a TUPE transfer—four staff with pension liabilities 
and so on would come across and the group 
would have to manage them. We are talking about 
a community group that probably has a few 
thousand pounds of income to its name, so it was 
never a goer. The statutory body was probably 
trying to do good by encouraging interest, but it 
was never a theoretical possibility for the group. 

We need to consider not only alternative 
mechanisms and grants for organisations that are 
more suitable and are used to the process but 
other alternatives. An example in which Oxfam 
was involved was a participatory budgeting 
exercise in Govanhill, in which £200,000 was 
gifted to community groups to disperse, which they 
did. By all means and evaluations, that was a 
good process. A wide range of community groups 
had access to the funding and benefited from it. 

10:30 
Stewart Stevenson: I have a wee question on 

the back of that. Would it be legal and possible for 
the organisation that is procuring a service or 
whatever to fund bidders? Would that help small 
organisations? 

The Convener: Does anyone want to have a go 
at that one? 

Andy Milne: Do you mean fund bidders in order 
to bid more successfully? 

Stewart Stevenson: Yes. I should say that that 
is not a novel experience—I have done it in the 
past. 
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Annie Gunner Logan: Some of it happens 
already. Local authorities will have programmes of 
supplier engagement, which may include some 
element of training and development in how to 
write bids and submit tenders. Whether an 
organisation can point to one supplier in particular 
and give them money to the exclusion of others, I 
do not know. We might get into state aid difficulties 
at that point. 

Stewart Stevenson: Is the panel’s reaction 
such that my suggestion is frighteningly novel? 
[Laughter.] 

Andy Milne: I am often frightened by novelty. 

It is an interesting concept, which makes my 
mind drift towards asking what it is we are trying to 
do here. What is the point? Is the point that small 
voluntary organisations can become small 
businesses and compete in a competitive market 
more successfully? There might be some 
advantages in that, but there might also be some 
perversions with regard to what local community 
groups actually are, what their values are and 
what it is they are trying to achieve—particularly 
when those community organisations rely on, drive 
and use the voluntary efforts of people, who 
volunteer because they think that it is a good thing 
that adds to their community, makes them feel 
good and adds to their broader wellbeing. If we set 
that alongside a competitive model and business 
partners, there will clearly be difficulties. 

I hope that I am not being too glib here. When 
SURF gave input to the consultation on the 
proposed community empowerment and renewal 
bill, we urged the Government to give some 
thought to what kind of services we need in order 
to set down a framework for a civilised society that 
has a reasonable chance of promoting wellbeing 
and enhancing equality. What kind of services are 
essential and what is the best way to provide 
them? 

I would submit that, in the past quarter of a 
century, we have drifted into a conception that 
almost everything—probation services in England, 
for example—can be run by private companies 
somehow more successfully, and that the process 
of taking things into the arena of competitive 
tendering and short-term turnover with an eye to 
cost savings is the way to go. A Government that 
has a very broad understanding of the importance 
of the outcomes of wellbeing, sustainability and 
community empowerment should be capable of 
identifying some of the building blocks that deliver 
those things, alongside the enterprise and drive 
that we get from more private sector models. 

The Convener: As we have gone around the 
country, visiting various places on inquiries into 
regeneration and public service reform, we have 
found a frustration among small organisations in 

particular, who themselves are procuring from 
public money. They have to jump through a huge 
number of hoops with some local authorities, due 
to immensely risk-averse regulations.  

I am talking about very small procurements. If I 
remember rightly, on a visit to South Ayrshire, the 
hassle of trying to get a wheelbarrow was talked 
about. It would have been quite easy to get a 
wheelbarrow from B&Q, which would probably 
have been the cheapest wheelbarrow that you 
could get. 

Does that risk-averse scenario cause you a 
huge amount of grief? 

Annie Gunner Logan: Yes. 

The Convener: Is it a case of some 
organisations strengthening their own regulations 
to a huge and unnecessary degree? 

Annie Gunner Logan: The principal risk that 
contracting authorities consider is the risk to 
themselves of litigation if they do not follow the 
procurement regulations and a disgruntled 
provider wants to challenge the contract award. 
That is the primary risk that is on the minds of a lot 
of contracting authorities. You might take the view 
that that is not the key risk that should be in their 
minds; it should be the risk to the ambitions that 
they have set out with partners in, for example, a 
single outcome agreement. 

I want to come back briefly on Mr Stevenson’s 
point about how to evaluate quality. The social 
care 2010 guidance is quite good on that. Our 
issue is that no one looks at it—or, at least, when 
they look at it, it becomes too daunting—which is 
why we want to give it a bit more welly in the 
context of the Procurement Reform (Scotland) Bill.  

As an example of that, it has been the case 
once or twice that procurement officers have said 
in all seriousness that, if a bid contains 
independent evidence of the quality of the 
service—if the service has been independently 
evaluated by a third party and it can demonstrate 
its credentials—that cannot be taken into account 
during a tender exercise because not every bidder 
can produce something similar and that breaches 
the non-discrimination principle. That seems to be 
utterly bonkers, and it is the kind of thing that we 
need to get around in evaluating quality.  

The fundamental question in social care is: 
whose quality is it anyway? As I said earlier, the 
imperative is user choice—which is about the 
servicer users’ determination of what will meet 
their needs, who is to provide their support, and 
what that package of support will look like—but 
once an authority starts a procurement exercise, it 
is bound to award the contract to whoever comes 
out with the best score at the bottom; it cannot do 
it any other way. The really tricky bit is the degree 
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to which the people who are using the services 
and will benefit from them have an input into the 
process. 

We worked with the Government to put an 
amendment into the Public Services Reform 
(Scotland) Act 2010, which was the one that tidied 
up the scrutiny landscape. By that point, we had 
become aware that many local authorities were 
not taking into account in any way the Scottish 
Commission for the Regulation of Care gradings 
for services in their contract award decisions. We 
had a national body that was set up specifically to 
assess the quality of social care service and its 
deliberations, judgments and quality assessments 
were not always being taken into account in 
contract awards. That seemed to us to be bizarre. 

Those are the kinds of hurdle that we have had 
to overcome. Section 9 of the bill has the potential 
to resolve some of those difficulties, if we get it 
right. 

John Wilson (Central Scotland) (SNP): The 
convener was right to open by saying that we are 
looking at the bill in the context of community 
empowerment and how we get community 
organisations engaged in a process of delivering 
services at a local level, not the community 
planning partnership level. This committee has 
had the debate about how community planning 
partnerships operate and how the size of some of 
them means that they ignore what is happening at 
the local level. 

What can the Scottish Government do to ensure 
that we have communities that genuinely want to 
engage in the procurement process to deliver care 
services at a local level? That might be at a village 
or scheme level. How do we get to the stage at 
which communities can engage in that process 
and be successful in bidding? 

The Convener: Who wants to have a crack at 
that? 

Andy Milne: I would like to broaden out the 
question from the care issue, if that is okay. Annie 
Gunner Logan makes a great case for that in a 
non-anoraky way, so I will leave that to her. 

At the moment, SURF—supported by the 
Scottish Government—is doing a piece of work on 
the broader issues of community empowerment, 
community capacity and the ability of communities 
to drive futures within their own areas. The project 
is called alliance for action, and we are doing the 
work on the back of the recent work that has been 
done towards the community empowerment and 
renewal bill, as well as work that we did for the 
Joseph Rowntree Foundation to analyse the 
impact of the recession on disadvantaged 
communities and how they are responding. 

We are trying to find out what is possible when 
we connect national organisations that have 
resources and policies to support community 
empowerment with local organisations that have 
knowledge, experience and active initiatives. We 
want to make that resource connection and see 
what happens as a result. In particular, we want to 
look at what happens when we connect the 
different factors—physical and care factors, and 
enterprise at a local level—in terms of change in a 
community and in its ability to determine its own 
future. 

We are nearly a year into that process, and 
some interesting connections are coming out of it. 
It is a developmental process of identifying where 
the resources and assets are. There has been 
substantial—and welcome—talk, which has 
emanated initially from the chief medical officer, 
Harry Burns, about asset approaches to 
regeneration and health. 

That raises the question of whether we know 
what and where those assets and their capabilities 
are. We would argue that, in the review of 
community planning, it should be possible for local 
authorities, as the leads in that area, to undertake 
a process—either by themselves or through a 
third-sector interface or another suitable 
organisation—to map out which assets exist in 
certain areas. That should be done in a way that 
can inform and open up the possibilities for 
developing the type of connected routes for assets 
and sustainable procurement that elude us at 
present. 

I am enthused by some of the innovations from 
the public service partnerships that are being 
developed on the back of some modest 
investment from the third sector division of the 
Scottish Government. They are being done in a 
way that reaches into communities, understands 
where the capacity and experience lie, and, 
through a consultative process, builds a model for 
delivering a particular service. Rather than 
standing back and trying to make legal objections 
in a risk-averse way, and simply putting out a 
contract for the delivery of a very discrete piece of 
work, the partnerships are looking beyond that at 
what we are trying to achieve in a community and 
what its potential is. 

I am sorry if that is a little vague and unfocused, 
but we need to think about the direction of travel 
and what we are ultimately trying to achieve. If it is 
okay, I will bring in one other element— 

The Convener: Very briefly. 

Andy Milne: Okay—I will be brief.  

With regard to physical regeneration, SURF is 
disappointed that the bill makes no reference to 
the hubco model of delivering regeneration at a 
national level. We have talked about that since 
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2006, when the model was first introduced under a 
previous regime. Many of our members indicate 
that the model of corralling procurement for 
physical regeneration into five 1-million population 
centres has sucked expertise and opportunities 
out of smaller population centres and delivered 
them to large—and often multinational—
organisations. 

The fact that the hubco model is not in the bill is 
a matter of concern. There is a separate paper on 
public sector procurement in construction, which 
has been developed in recent months and is—I 
understand—now with the Cabinet Secretary for 
Infrastructure, Investment and Cities, Nicola 
Sturgeon. I would welcome some consideration by 
the committee—if not in this meeting—on the 
connections between the bill and the “Review of 
Scottish Public Sector Procurement in 
Construction”. There is a lot in the review about 
local jobs, thriving town centres and local 
employment. 

Annie Gunner Logan: I want to give an 
example of the difference between a procurement 
approach and a commissioning approach in this 
respect. 

If you identify that there is an issue in an area 
with older people who are having difficulty in 
preparing meals, the stock response is meals on 
wheels: the preparation of meals for someone and 
delivery to them. The procurement discussion 
becomes a question of how you can procure 
frozen meals in bulk at best cost through a 
procurement exercise. 

A community commissioning approach—a more 
Christie commission-type response—would be to 
ask whether the delivery of seven days’ worth of 
frozen meals to a lonely older person who is 
struggling at home is the best response anyway. 
You would then undertake a process with older 
people in the area and their carers to work out 
what might be the best response. It might not be 
the delivery of frozen meals at all—it could involve 
putting money into the third sector to stimulate 
some lunch-club activity, or any number of other 
responses. If elements that come out of that 
process are amenable to being pre-specified, you 
should by all means go out and procure them, but 
it should not necessarily be a procurement 
discussion from the outset. 

10:45 
We need to enable the designing of services to 

take place outwith the procurement process and 
bring in that process only when we have co-
designed or co-produced—or whatever particular 
word people want to use. The difficulty that 
authorities have is how they select their partners 
and who they can draw in. That is where the legal 

advice keeps coming in about, for example, 
ensuring that people are treated equally and that 
suppliers are not discriminated against.  

I think that that is what is driving the idea that 
the authority should pre-specify everything before 
going out to the market. I would like to see a bit 
more latitude for authorities in picking who they 
work with and in consulting communities and 
service users to design whatever they are going to 
procure, if that is what they are going to do. 

John Wilson: I want to expand on the issue of 
commissioning versus procurement. It is an 
interesting concept that, rather than say to local 
authorities that they must put out a tender for a 
procurement service, they should be told to 
commission. What is the difference? If the health 
board or local authority were to commission 
instead of procure services, would that provide an 
opportunity for local community organisations that 
run community cafes, for example, to deliver the 
type of services to which you referred without 
having to go through a tendering process? 

Annie Gunner Logan: The definition of 
commissioning has now been set out by the 
national steering group on joint strategic 
commissioning. However, that is all in the context 
of health and social care integration, so it does not 
cross over into all the areas that colleagues are 
interested in.  

The commissioning process starts with the 
analysis of needs in an area; it then considers 
what outcomes are to be achieved in the area and 
starts to design what needs to be put in place. 
Only after all that work is done is it decided what 
will be the subject of a procurement exercise.  

I think that that is where some of the legal juries 
are still out on the difference between 
commissioning and procurement. It would seem to 
me perfectly legitimate in a commissioning 
strategy to decide that things would be done 
differently. An organisation could say, “Here’s 
what we will put out to tender in the market, but we 
will set up arrangements for other service 
responses in entirely different ways.” I would like 
the bill to nail once and for all what latitude there is 
for doing things differently instead of going out to 
the market. 

John Wilson: I have a final question on the 
living wage and how we incorporate it into any 
procurement legislation going through the 
Parliament. We have received advice that applying 
the living wage to any commissioning contract 
might be contrary to EU guidance. Are there any 
ideas about how to get the living wage into 
commissioning contracts? Are there any ideas 
about how to build into the contracts terms and 
conditions that would allow, as Mr Stuart said, real 
economic development for individuals who are 
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given job opportunities through contracts that arise 
from the tendering process? 

The Convener: Mr Stuart, how do we deal with 
the eternal question of Rüffert versus Land 
Niedersachsen? 

Francis Stuart: My understanding is that there 
is other legal advice that suggests that it would be 
possible to include the living wage as an award 
criterion on the face of the bill or to include it in 
guidance or as a contract performance clause. 
The committee might hear from a range of 
organisations that are doing a lot of work on that. 
For example, the STUC, many trade unions, the 
Poverty Alliance and others have expertise on the 
issue that suggests to us that what I referred to is 
possible. 

The point about how we might go beyond the 
living wage is a good one, and it perhaps takes us 
back to Ms Gunner Logan’s points about the 
sustainable procurement duty and strategies. If we 
do that right and nail the issue, there is an 
opportunity to look at the local area—that is what 
that duty is about. To get that right, it would have 
to be a consultative and participative process and, 
for us, that is where the bill falls down.  

In a previous evidence session, the head of 
Oxfam Scotland told the committee that the 
relationship between local government and 
communities, particularly the poorest communities, 
is often not a partnership but a war. I do not think 
that the bill will change that, but it falls down on 
community engagement. Too often, the 
relationship in the bill is between the contracting 
authority and an economic operator and there is 
no capacity or space within that for the community 
or for people and users to be part of the process. 

Oxfam is concerned about the extent of 
socioeconomic poverty and inequality in Scotland. 
Too often, there is no recognition of the real 
barriers that people in poverty face in accessing 
public services. They are not on a level playing 
field with those in the rest of society, because they 
have additional constraints and difficulties in 
accessing public services. There is increasing 
academic literature on the issue of middle-class 
advantage in relation to public services, even with 
things as basic as street cleaning or street lighting. 

Therefore, Oxfam would like a lot more focus on 
socioeconomic disadvantage. In the past, we have 
proposed placing a socioeconomic duty on all 
public bodies. It would be helpful if more of a focus 
on that could be incorporated into the sustainable 
procurement duty or if a separate duty could be 
introduced. Oxfam has also proposed a poverty 
commissioner to enforce that duty, and we have 
discussed that with the committee. Such a 
commissioner should have the ability and flexibility 
to consider the extent to which procurement 

processes benefit the poorest people, and he or 
she could hear from those people about how it 
impacts on them. 

John Wilson: Thank you. 

The Convener: We are getting pushed for time, 
so I ask for briefer answers and briefer questions if 
possible, folks. 

Richard Baker (North East Scotland) (Lab): I 
will try to oblige, convener. 

Given that the committee has a focus on 
regeneration and sustainability, Mr Stuart’s 
comments on the living wage are interesting and 
we should look into them. However, my question is 
for Mr Milne—at least in the first instance. 

You said that regeneration is undermined by the 
hub contracts approach. I am sure that all 
members have heard from businesses that employ 
people that they are squeezed out by that process, 
which involves lumping contracts together. You 
say that the issue is not addressed by the bill, but 
how should it be addressed to ensure that smaller 
businesses get a better chance, which will provide 
jobs? 

Andy Milne: There has to be a fundamental 
challenge of whether the hubco model works in 
the interests of regeneration at local level. A 
separate analysis is carried out of what the 
Scottish Futures Trust is doing and the outputs in 
terms of overall cost savings at national level, and 
there are questions about that. The bill could help 
us to consider some of the detrimental impacts of 
that model, which seems to go back to a short-
term view about cash-only savings without 
consideration of the loss of jobs, infrastructure, 
confidence and connections. Increasing the length 
of supply lines also takes us into the territory of 
carbon use and climate and ecological challenges. 

SURF has had a long-term debate on the issue 
with the Scottish Futures Trust, which is adept at 
making a good case for what it is trying to achieve. 
However, for a considerable period, there has 
been a bit of a blind spot on the impact at local 
level. We are hearing from our members at local 
level about two issues. One is the issue that Mr 
Baker raises about how the general scaling-up 
reduces opportunities at local level. The second 
issue, which is addressed in the consultation 
document “Review of Scottish Public Sector 
Procurement in Construction”—I understand that 
Nicola Sturgeon now has a copy—is the 
promptness of payment under the hub model. Big 
organisations can hang around and wait for their 
money for much longer than smaller organisations, 
which can easily go to the wall when payments are 
delayed, particularly in the current economic 
climate. That situation is particularly worrying 
when the payments are coming through a 
Government model of procurement. 
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Richard Baker: That is interesting. We should 
pursue that with ministers. Could that be 
addressed by reviewing the thresholds that are set 
for contracts? Under the bill, the proposed 
threshold for regulated contracts is £50,000 for 
supplies or services contracts and £2 million for 
work contracts. Are those thresholds correct? 

Andy Milne: The early criticism of the hub 
model as it emerged around 2006-07, led to 
subsequent adjustment of the thresholds. That 
was helpful, but there is much further to go. 

Richard Baker: It seems that there is quite a 
big push to promote the hub model, but the model 
does not encourage retendering of contracts in 
construction when it comes to social provision. As 
Annie Gunner Logan mentioned, there seems to 
be risk aversion to having such framework 
agreements when it comes to the social and third 
sectors. 

The bill was originally going to be called the 
sustainable procurement bill, but it is now the 
Procurement Reform (Scotland) Bill. Are you 
confident that sustainability remains at the heart of 
the bill and will be improved if the bill is passed in 
its current form? 

Annie Gunner Logan: What the bill is called is 
less important than what is in it. At the risk of 
repeating myself, I say that section 9 is the key to 
that. 

I want to return to John Wilson’s question, 
because the matter links up with the living wage 
issue. If the purpose is sustainable economic 
growth through procurement, that will not be 
achieved if the contracted workforce is 
impoverished. The legal advice may well be that 
that cannot be addressed in the award criteria for 
contracts. If that is the case, why not address that 
in the selection criteria for contracts? Section 24 
has enormous potential in that regard. I have 
drawn stars and squiggles all over that section in 
my copy of the bill because that is where that 
matter can be addressed. 

The biggest challenge is not in getting the legal 
issues right, but in finding the money. In home 
care, for example, a substantial proportion of the 
workforce is paid below the living wage. The 
challenge for authority will not be about whether 
the legal niceties can be tied up, but about finding 
the extra £0.5 million, or whatever is needed, to 
pay their contractors so that they pay the living 
wage. 

Richard Baker: Thank you. That is very helpful. 

The Convener: Before we move off community 
benefit and the size of contracts, section 20 talks 
about community benefit and the 
“procurement in relation to which the estimated value of the 
contract is equal to or greater than £4,000,000.” 

What is the panel’s view on that? 

Francis Stuart: That is an option for economic 
operators; we want it to become a requirement. 

It is right that training, skills and opportunities 
are included as part of a community benefit 
requirement, but more is needed. The community 
needs to be asked what benefit it wants. 

Oxfam carried out a large participative process 
two years ago, through which we developed the 
humankind index. We went out and spoke to about 
3,000 people across Scotland and asked them 
what they need to live well in their communities. 
Although that was a large process, it was not a 
particularly difficult one to manage. We went out to 
where people were and we had street stalls and 
focus groups. All that is needed is that we go 
where people are and resource that process. That 
means that it might be necessary to pay people to 
come, or to provide childcare. There are a range 
of factors around how to involve people in the 
process. 

There is a bit of a gap in section 20—as is the 
case in other parts of the bill—in respect of how 
community engagement is to be resourced, 
particularly for the poorest communities. 

11:00 
Stuart McMillan: Going back to hubcos, when I 

asked Ms Gunner Logan earlier whether there are 
impediments to smaller organisations getting 
together, she said that she is not aware of any. 
The focus then was on community healthcare, but 
the same question can be applied to a range of 
operations, including construction. Local 
authorities across Scotland are building new 
schools, some of the agreements for which cross 
local authority boundaries in an attempt to make 
savings. If the hubco model was not available, 
how many smaller organisations would have to be 
involved in building new schools and what 
difficulties or issues would local authorities face in 
bringing those smaller companies together and 
getting them to make proposals and then carry out 
the work? 

The Convener: Who wants to take a crack at 
that? 

Andy Milne: That is clearly a challenge. The 
hubco model comes out of a much broader 
direction of travel towards larger multinational 
organisations delivering not just services on a very 
large scale but services right down to local level 
through homogenised models. As far as 
community empowerment is concerned, I suggest 
that such models are likely to miss the opportunity 
to connect with local resources, talents, skills and 
trades that have been built up. 
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However, Stuart McMillan is absolutely right; if 
local authorities and others are to deliver large 
projects, they will need to rely on supply chains 
that deliver at the right cost, in the right timeframe 
and to the required specification. My concern 
about the hubco model is that it seems to be 
driven solely on the basis of achieving economies 
of scale and evening out supply lines with a view 
to saving money in the shorter term. There has 
been a lack of consideration in and around hubco 
of the impact of that short-term saving on the 
longer-term sustainability of local companies, local 
jobs, short supply lines, vibrant high streets and 
successful town centres. 

It is for the Scottish Government to take a broad 
view of its balance of priorities, and to weigh the 
achievement of shorter-term savings through 
economies of scale against its statement in the 
purpose of Government and this draft of the bill 
that consideration of wellbeing and addressing 
inequalities are in the mix. It is all about degrees—
in this case, the degree to which our focus is on 
economic growth as a singular model or on 
balancing our investments towards supporting 
broader wellbeing outcomes. 

The hubco model has been very powerful and 
has successfully been driven through to achieve 
the aims that it has set for itself—at least in its 
structure, if not in its outcomes. The result has 
been a change in the local environment with 
regard to where capacities and companies are; the 
bill provides an opportunity to pause and reflect on 
that direction of travel, and to consider whether 
there are alternative methods of procurement in 
physical construction that might sustain local 
suppliers. 

However, all our efforts are contextualised 
within much wider and larger forces of which we 
have to take account. We are looking for 
opportunities to do things better and more 
imaginatively. 

Stuart McMillan: I have a tremendous amount 
of sympathy with many of your comments, but as 
far as my example about schools is concerned, I 
have to wonder how many of the smaller 
companies in the areas that we represent could go 
ahead and build them. I have spoken to many 
small to medium-sized companies about this  and 
they have raised that point with me. However, we 
can continue that discussion some other time. 

In a paragraph headed 
“The Tactical Approach is Ineffective” 

in your submission, you say: 
“Current Scottish Government led experiments in 

fostering Public Social Partnerships are beginning to show 
how more cooperative processes can meet preventative 
Christie Commission strategies”. 

Can you provide examples? 

Andy Milne: Discussions are going on with 
Turning Point Scotland and other organisations 
about providing services for people who are 
coming out of prison and who may have, for 
example, severe drugs and alcohol misuse issues. 
The process that is in train looks not just at 
housing and whether a person who comes out of 
prison has a house, but at whether they have 
opportunities to connect with other services in a 
way that enables them to sustain that house and a 
lifestyle that will bring them closer to employment 
and other such opportunities, and which connects 
them with local voluntary organisations that 
provide support services, skills development and 
so on. That more consultative and collaborative 
approach is more likely to meet the varied needs 
of such individuals as they emerge than is an 
approach that is focused solely on housing, 
employment or skills. 

It all comes back to my earlier point about 
knowing where the local assets and support 
mechanisms are and how they might be 
connected to meet the needs of individuals in a 
more flexible way, instead of having a single 
packaged contract that covers only one aspect of 
service delivery, which is largely the model that we 
have at the moment. 

Annie Gunner Logan: The crucial point about 
the public social partnership model is that its 
primary expectation is that the organisations that 
are involved will collaborate rather than compete 
with each other. As a result, they bring to bear all 
their different skills to meet particular needs, which 
in our case relate to social care. 

The current really big PSP activity has been 
focused on the reducing reoffending change fund. 
We are now in phase 2 of the fund, and all the 
money was accessible to the third sector on 
condition that organisations collaborated in public 
social partnerships. There was no pre-specified 
contract that was put out to competition on the 
market. Some of the models that have been 
designed might well be the subject of procurement 
exercises further down the road, but the point is 
that everyone has had their chance to co-design a 
model. In that way, the approach differs very 
significantly from the kind of bog-standard 
competitive tendering that we have seen up to 
now. 

Andy Milne: Yes. This method has allowed us 
to understand better where other opportunities lie. 
In the conventional procurement method, 
everyone shuts down and hides their books and 
workings in a way that precludes the possibility of 
understanding the alternatives that might exist. 

Annie Gunner Logan: We also get very large 
and very small organisations collaborating in 
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partnerships to meet individuals’ needs. The 
model is not perfect—the rules change from one 
PSP to the next, and we are still working our way 
towards understanding its potential—but there is 
certainly more enthusiasm for it than for simply 
bunging stuff on the market. 

Cameron Buchanan (Lothian) (Con): I have 
one question about the difference between 
commissioning and procurement. Do you give 
feedback to the companies that have not been 
successful so that they can try again the next 
time? I presume that they have been unsuccessful 
not just on the basis of price but because of how 
they presented their bids and so on. 

Annie Gunner Logan: We are the contracted, 
rather than the contractors. 

Cameron Buchanan: What I mean is, do you 
get any feedback from local authorities? 

Annie Gunner Logan: Yes and no. Another 
really good aspect of the bill is that it will tighten 
that up and specify what, and under what 
circumstances, feedback should be given. The 
current system is not that open. Indeed, in our 
submission to the consultation on the bill, we 
highlight the fact that some disgruntled contractors 
are starting to make freedom of information 
requests to authorities to find out what was so 
great about the bid that won the contract in 
question. 

Cameron Buchanan: That is what I was getting 
at. 

Annie Gunner Logan: That leads to all kinds of 
complications with regard to commercial 
sensitivity, redaction and all the rest of it, and I 
think that the bill’s provisions in that respect are 
really positive. 

Stewart Stevenson: Would it be proper to have 
a requirement to tell bidders whether any 
omissions or issues of presentation in their bid 
excluded them from the process, without having to 
refer to what might have been contained in other 
bids? In other words, the issue is not that they 
were beaten by another bid but that their bid 
omitted or included certain things that prevented 
its being successful. Given that such an approach 
does not relate to competition, should the bill take 
the opportunity to embed that point about 
feedback? 

The Convener: I think that a lot of those 
matters are usually picked up at the pre-
qualification stage, but do witnesses have any 
comments on that question? 

Annie Gunner Logan: I think that the 
suggestion sounds entirely reasonable. 

Andy Milne: It is clearly desirable to have that 
better understanding. It also provides an 

opportunity to send messages and encourage 
things in particular areas. This is beyond my 
specific area of knowledge, but I guess that there 
might be some concern about comebacks or 
challenges with regard to the fairness of the 
process. 

Annie Gunner Logan: Some of the feedback 
that social care providers have received has 
highlighted some of the absurdities of the process. 
For example, providers might be told, “If this or 
that information had been contained in your 
answer to question 2 rather than question 5, we 
would have been able to score it.” Such an 
approach might help to expose some of that. 

The Convener: I thank the witnesses for their 
evidence and suspend the meeting for a few 
minutes to allow them to vacate their seats. 

11:12 
Meeting suspended. 
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 SUMMARY OF KEY POINTS 

 There is a considerable volume of evidence to suggest that procurement of care and 
support, in particular competitive tendering, is highly problematic insofar as it conflicts with 
policy imperatives associated with public service reform, including the priority accorded to 
collaboration, co-production, partnership, involvement, empowerment, self-directed 
support and personalisation. 

 Guidance relating to the procurement of care and support services, published in 2010 and 
intended to address some of these problems, has not succeeded in significantly influencing 
practice on the ground. 

 The Procurement Reform Bill has the potential to resolve a number of key related issues 
by: 

o exempting contracts for care and support from any standard requirement to 
advertise and compete (through Sections 4 and 8); 

o introducing both a sustainable procurement duty and a requirement on contracting 
authorities to produce a procurement strategy (both provisions to be suitably 
amended to reflect specific concerns relating to care and support) (Sections 9 and 
11); and 

o making provision for guidance to be issued on matters relating to the workforce 
performing public contracts (Section 24). 

 The Bill could go further towards addressing existing problems with procurement of care 
and support by:  

o placing further duties on contracting authorities to engage with service users, 
providers and communities in the co-production of service design and specification; 
and to have specific regard to the quality of services to be procured; and   

o making provision for independent scrutiny of procurement processes, and 
introducing arrangements for appeal and arbitration. 
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About CCPS 

CCPS is the Coalition of Care and Support Providers in Scotland. Its membership comprises 

voluntary sector, supporting approximately 350,000 people and their families, employing 
around 43,000 staff and managing a combined total income of over £1.3bn, of which an 
average 78% per organisation relates to activity funded by the public purse.  

CCPS members provide services across the spectrum of care and support, including services 
for children and families; older people; adults with physical and/or learning disabilities; and 
people facing a range of challenges in their lives including mental health problems, addictions 
and involvement in the criminal justice system. 

A significant proportion of these services are provided within the terms of public contracts 
awarded by local authorities following a tendering or re-tendering exercise. 

Procurement of care and support: a brief summary 

Since the introduction of the NHS and Community Care Act 1990, competitive tendering has 
been adopted by local authorities as a key technique in the commissioning process for 
community care. A similar approach has subsequently been taken to services for children and 
families, homeless people and people involved in the criminal justice system. 

The scale and volume of competitive tendering for care and support have increased 
significantly since 2006. This increase has been driven by two key factors:  

 The introduction of the Public Contracts (Scotland) Regulations 2006, which gave effect 
in Scots Law to EU Procurement Directive 2004/18/CE and which have generally been 
interpreted as requiring authorities to advertise and compete contracts for care and 
support services, unless specific circumstances apply (see Scottish Procurement Policy 
Note SPPN 10/2008) 

 The Public Procurement Reform Programme initiated by the (then) Scottish Executive 
with the publication of the McLelland report, also in 2006, which identified the need for 
improvements to the way public bodies purchase goods and services.  

CCPS first began to highlight provider concerns about the impact of this acceleration of 
procurement activity on care and support services with the publication of a position statement 
in 2007. This was followed in 2008 by the findings of a national survey of p
experiences of tendering, and in 2009 by the publication of research conducted jointly with the 
University of Strathclyde looking at the specific impact of re-tendering on the third sector 
workforce. 

These initiatives provided evidence that competitive tendering (particularly re-tendering) of 
contracts for care and support can have a major impact on the quality, continuity and stability 
of service provision; on workforce planning, development, pay, terms and conditions; on the 
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third sector and the market; and on the wellbeing of service users and their families.  This 
arises principally from the tensions between the respective policy imperatives of procurement 
reform on the one hand, where care and support contracts are viewed primarily as business 
opportunities, and social care on the other, where the priorities include greater involvement 
and control for individuals in the design and delivery of support that is personalised to them 
and, increasingly, strategic partnership with service providers. 

Evidence produced by CCPS, combined with other initiatives in this area (including an inquiry 
into the procurement of home care services by the Scottish Parliament Local Government and 
Communities Committee in 2009) led to the development of detailed guidance for public 
bodies in 2010  as noted above. During the 18 months or so that it took 
to produce the 2010 guidance, providers observed a slackening-off of tendering activity as 
authorities either dropped or postponed their plans to tender, pending publication. 

Following publication of the guidance, tendering activity picked up pace again, not least 
because of the financial pressure applied to the public sector as a result of the economic 
downturn and the subsequent impact on local government budgets. In 2012 Audit Scotland 
published its report Commissioning Social Care, which pointed to continuing problems relating 
to the commissioning and procurement of care and support.  

In September 2013, the Scottish Government introduced the Procurement Reform Bill to the 
Scottish Parliament. CCPS believes that this legislation has the potential to address many of 
the key outstanding issues for care and support procurement. 

Meanwhile the new European Directive on Public Procurement, due to be approved by the 
European Parliament early in 2014, explicitly recognises and addresses many of the key issues 
for care and support services and excludes relevant contracts from the full application of the 
Directive. 

New evidence from CCPS in 2013 

CCPS conducted a survey of its members in the summer of 2013, designed to explore 
and in 

particular, to assess the extent to which the 2010 guidance has succeeded in influencing 
practice on the ground. The survey findings, which will be published in full later in November 
2013, indicate a number of positive developments, from a provider perspective, in relation to 
tendering for care and support: 

 There is some movement, albeit limited, towards an outcome focus in procurement 
processes 

 There appear to be fewer large-scale service and TUPE transfers taking place between 
providers as a result of service contract awards, with positive implications for the 
stability and continuity of services 
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 Providers are increasingly asserting themselves in relation to low hourly rates and other 
imposed conditions by declining to submit tenders, with at least some evidence that in 
certain circumstances, this can lead to a re-think on the part of the contracting 
authority 

 Some authorities, in partnership with providers, have been able to identify and 
implement more creative alternatives to competitive tendering, including Public Social 
Partnerships and collaborative service redesign, that are more in keeping with the 
principles and ambitions of public service reform. 

Nevertheless, the overall perception coming through from the experiences of providers is that 
procurement practice remains poor. Particular concerns highlighted by the survey include: 

 A definite trend towards single-price generic service contracts and away from specialist 
and tailored support 

 A definite trend towards price-capped framework agreements, which are frequently 
experienced by providers primarily as a means of reducing service costs without 
negotiation, and which have major implications for the workforce 

 Very limited involvement of providers, service users or carers in the development of 
commissioning strategies, service specifications or procurement processes 

 Very limited adaptation (to date) of procurement approaches and policies to reflect 
legislative change around self-directed support 

 Continuing difficulties associated with tender evaluation processes, particularly in 
relation to the assessment of service 
and with procurement capability more generally 

 A continuing perception of procurement as an inhibitor of, rather than a driver for, 
partnership, innovation and service redesign 

 An apparent failure on the part of authorities to assess risk or impact before embarking 
on procurement exercises 

 A tendency for some authorities to attempt to negotiate or impose price reductions 
after contract award. 

Aspirations for the Procurement Reform Bill 

Based on its record of evidence in this area, CCPS seeks two outcomes from the Bill: 

1. Much more discretion for contracting authorities as to whether they advertise and 
compete social care contracts, including framework contracts (or re-tender them on 
expiry); 

2. Much less discretion for contracting authorities as to how they conduct tender 
exercises, having made a decision to do so, with particular respect to the guidance on 
procurement of care and support. 
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These outcomes could be achieved as follows: 

 Exempting contracts for care and support from any standard requirement for 
advertisement and competition.  

This might be taken forward through the use of Section 4(2) of the Bill, which enables 
Scottish Ministers to modify the kinds of contracts which are excluded contracts. 
Specifically, care and support contracts should be excluded from the provisions of  
Section 8(1)(a). As outlined in the policy memorandum, this section reflects the EU 
Treaty principles of equal treatment and non-discrimination, and applies them to any 
contract in excess of £50k. It is these principles that are generally perceived to be the 
drivers for routine re-tendering of care and support services: it is therefore very important 
that contracts for these services are not uniformly subject to this provision, otherwise 
authorities are likely to increase, rather than decrease, their activity in this area. Where an 
authority decides of its own accord to advertise and compete a care and support contract, 
then of course these principles should apply: we would therefore suggest that a specific 

would align with the approach now being taken by the European Commission.  

 Giving much greater legislative force to the 2010 guidance on procurement of 
care and support  suitably updated and revised. 

This might be taken forward through strengthening the sustainable procurement duty set 
out in Section 9 of the Procurement Reform Bill, to the effect that a contracting authority 
must consider how, in conducting relevant procurement processes, it can improve the 
wellbeing of the individual receiving the service to be procured; improve the quality of the 
service provided to that individual; assess the risks and benefits of procurement activity; 
and/or otherwise give effect to the 2010 guidance on procurement of care and support. 
The guidance might also be brought within the scope of Section (11)(5)(d) of the Bill, 
which relates to the matters to be addressed in a procurement strategy. Alternatively (or 
indeed additionally) the 2010 guidance might be included in guidance issued to public 
authorities under the provisions of Section 15 of the Children and Young People 
(Scotland) Bill Section 41 of 
the Public Bodies (Joint Working) (Scotland) Bill, which relates to the preparation of 
strategic plans for health and social care. 

 Afford much greater protection to the third sector workforce performing public 
care and support contracts from cost pressures applied through competitive 
tendering.  

This might be taken forward through Section 24(2)(b) of the Procurement Reform Bill, 
which makes provision for Scottish Ministers to issue guidance on matters relating to the 
recruitment and terms of engagement of the workforce, and could thus potentially address 
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such matters as (for example) payment of the Living Wage; inappropriate use of zero-
hours contracts; costly and disruptive TUPE transfers; and the importance to public 
services of an appropriately skilled and qualified workforce. This should help to halt the 

y 
competitive tendering in care and support. 

How the Bill could go further in addressing concerns relating to procurement care 
and support: 

 By including a requirement for contracting authorities to engage service users, the third 
sector or communities in co-producing service solutions to be procured (although if the 
2010 guidance were given legislative force, this would be addressed for care and support 
services at least). 

 By including a requirement for contracting authorities to ensure that the price tendered is 
adequate in relation to the quality of service to be delivered (although again, if the 2010 
guidance were given legislative force, this would be addressed for care and support 
services at least). 

 By adding provisions to apply independent scrutiny to public procurement processes, and 
to introduce an appeal and/or arbitration mechanism for suppliers at a level less onerous 
than court action. 

CCPS is grateful to the committee for the opportunity to give evidence, and would be pleased 
to provide any further information that the committee would find helpful. 

CCPS November 2013  

 

 

   
 
CCPS - Coalition of Care and Support Providers in Scotland  
Norton Park  
57 Albion Road  
EDINBURGH  EH7 5QY  
 
T:     + 44 (0)131 475 2676  
E:     annie.gunner_logan@ccpscotland.org    
W:    www.ccpscotland.org    
 
CCPS is a company limited by guarantee registered in Scotland No. 279913, and a Scottish 
Charity registered with the Office of the Scottish Charity Regulator (OSCR) No. SC029199  
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Procurement Reform (Public 
Services and Community 

Regeneration) 

09:31 
The Convener: Item 2 is our main business 

today. It is an oral evidence session on the 
implications of procurement reform for public 
services and community regeneration. We will 
hear from three panels. I welcome the first panel: 
Alex Linkston, former chief executive of West 
Lothian Council; Ronnie Hinds, former chief 
executive of Fife Council; and Bill Howat, former 
chief executive of Western Isles Council. Do you 
have opening statements, gentlemen? 

Bill Howat: Yes. Thank you for the invitation. 
We have been invited here as former council chief 
executives, but some committee members know 
that I also chair a charity in Edinburgh that runs 
supported businesses, and I would be happy to 
reflect that experience in the evidence session. 

I did not provide a submission, but I listened 
carefully to last week’s evidence session, and I 
thought that it would be useful to reflect on the 
issues that the committee raised. My point is 
simple. Last week’s evidence session showed that 
the implications of the Procurement Reform 
(Scotland) Bill for local government are hard to 
discern. It is important for the committee to reflect 
on why that is the case. My view is that it is largely 
because the bill affects individual members of 
community planning partnerships. How each of 
those groups responds to the bill will collectively 
determine how community planning partnerships 
behave. 

I will introduce a general thought immediately, 
given the committee’s perspective and given its 
interest in public services reform and regeneration 
of late. I sense that the bill is well meant; it seems 
to collate good practice and existing regulations 
and legislation that are good. However, the 
committee should ask how much change it will 
bring and whether it will add value, because the 
committee has heard evidence in other areas—
and got more of it last week—that procurement is 
complex. 

Two points leaped into my mind as a former 
chief executive when I sat down to read through 
the bill and the policy memorandum. The first was: 
where are the resources to implement the 
provisions? They are not cost free and there will 
be implications for lots of people, not just public 
bodies. 

The second point is important and reflects what 
the committee said in its report back in June. What 
is the interaction with best value? I see nothing in 
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the bill that would not be done by an authority that 
is signed up to the best-value duty. I admit that the 
bill codifies and explains things, but the danger is 
that it is another level of duties, responsibilities, 
bureaucracy, regulation, scrutiny, monitoring and 
reporting. Committee members ought to ask 
themselves whether the costs that are associated 
with the bill will be fully met and whether it will add 
value to the process. 

Those are my opening reflections. I am sure that 
we will go into more detail on them later. 

Alex Linkston: I will make one or two initial 
comments. I am not as negative as Bill Howat is 
about the bill; I quite welcome it. 

Prior to my retirement, I was a member of the 
Scottish Government’s central committee on 
procurement and, over the years, a lot of welcome 
developments have come out of that work. The bill 
addresses one of the complaints that I have 
previously received from small contractors and 
although it might have a limited role to play in the 
overall scheme it is nevertheless very welcome 
and fulfils its purpose. 

Many council contracts go out through the 
Government’s portal or Scotland Excel and, as 
most if not all of them are above the European 
Union limits, they will not be caught by this 
legislation. However, I believe that a witness last 
week mentioned three types of contract that would 
be caught: small building contracts below the EU 
limits, technology contracts and social care 
contracts. I do not particularly disagree with that 
analysis, except in the case of technology, in 
respect of which there will be either national or 
procurement framework contracts that I doubt will 
be caught. 

I think that the bill will have a positive effect on 
building contracts. Small contractors in my area 
frequently complained to me about the 
bureaucracy associated with bidding for public 
sector contracts and the fact that each 
organisation had its own set of conditions; 
although there might have been a lot of 
similarities, things were asked for in different 
ways. The thrust of the bill is to simplify the 
system, which I think will be a big boon. Moreover, 
the fact that there will be more dialogue with local 
companies will, I think, help those companies get 
work and encourage people to compete for 
contracts, resulting, one hopes, in better prices. 

I believe that last week the committee heard a 
number of negative comments about using this 
particular framework for social care contracts. As a 
former chief executive, I agree with that. I would 
be worried if the framework were to be used for 
social care or even early years contracts, in which 
you buy people’s expertise and track records in 
working with elderly people, dysfunctional families 

and so on. One of the downsides with regard to 
personal contracts is that the arrangements will be 
a lot more transparent, which means that if 
someone does not like the result or thinks that you 
have not complied fully with the terms of the 
contract it will be much easier for them to make a 
challenge. As a result, the assessment criteria will 
have to be able to be applied fairly. That approach 
can work pretty well with building contracts but 
with care contracts there can be a real difference 
between what someone claims they do and what 
they do in practice and it is very difficult to build 
such considerations into an evaluation. 

In short, the bill represents a welcome addition 
to the modernisation of procurement and will play 
a very important if limited role. 

Ronnie Hinds: I am somewhere in the middle—
quite literally, as it happens—between my 
colleagues. 

I think that the bill will perform a potentially 
useful function. Bill Howat commented on the 
connection with best value but I would take a 
different lesson from that. If you look back on the 
discussions that I remember having when best 
value was similarly being put forward as a 
legislative requirement, you will find that we all 
said, “But we are already doing it.” We gave it a 
slightly different name—value for money—and we 
felt that we were doing things that we could 
represent as being value for money. However, the 
difference between then and now is that we are 
doing these things far more systematically and 
councils—and indeed other public bodies—have a 
clearer and more consistent idea about what we 
really mean by best value and a good set of 
guidance and procedures that we try to follow to 
provide it. That is not to say that the system is 
perfect, but it is certainly a lot more coherent and 
systematic than it was before we had the 
legislation that provided this particular framework 
and I think that this bill could do something similar 
for procurement. 

My second and final point about the bill is that 
there seems to be a strong sense that we should 
try to connect procurement activity with the 
delivery of better outcomes. Such an objective is 
laudable. If we agree, as most people now do, that 
focusing on outcomes results in better service 
delivery to the people who need it, we need to 
realise that procurement, which plays such a large 
part in the design and delivery of services, cannot 
be isolated from those outcomes. Anything that 
the legislation and any subsequent regulation and 
guidance can do to make that connection closer 
and clearer would, I think, be work well done. 

The Convener: As you will be well aware, the 
committee has been visiting various communities 
around the country and talking to people about a 
number of issues. On more than one occasion, we 
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have been told about the difficulties faced by small 
organisations that are bound by what in some 
cases seem to be pretty severe local authority 
procurement rules. We heard, for example, about 
the hassle that one particular group had in trying 
to buy a wheelbarrow. Have certain procurement 
rules set by local authorities been too draconian 
and will the bill help that situation a little bit? 

Alex Linkston: Over the years, local authorities 
have greatly tightened up their procurement. 
There will always be cases of people who want to 
buy, say, a wheelbarrow saying, “I could’ve bought 
it more cheaply at the local shop,” but the point is 
that we should look at the system as a whole. The 
procedures that have been introduced over the 
past five, six or seven years have managed to 
secure greater value for money. Previously, 
people would simply go to the local shop and buy 
the pen, the pencil or whatever it was they 
needed; the unit cost might have been cheaper 
but when one took into account the staff time that 
was spent and the cost of creating the computer 
record to pay the individual supplier the total cost 
was probably a lot more. There are times when it 
is expedient to buy things in a local store but, in 
the main, we need a systematic approach to 
achieve the best value that Ronnie Hinds referred 
to and the current framework delivers best value 
overall. 

The Convener: I think that a little bit of 
gumption and common sense should be applied in 
some of these cases. For councils that are buying 
lots of pens and pencils—and probably quite a few 
wheelbarrows—I can understand the logic of using 
the professional electronic commerce online 
system or some other system to record from 
whom you are buying things and all the rest of it. 
However, it seems a bit strange that community 
groups, no matter whether they are funded by the 
council, have to go through this huge bureaucracy, 
which I think takes up not only a lot of the group’s 
time and energy but the time and energy of the 
local authority. When I heard that example, my 
instant reaction was: if the council was so 
concerned about the purchase of the 
wheelbarrow, why did it not just purchase the 
barrow itself and hand it over? Do you not think 
that in such cases a bit of common sense should 
be applied? 

Alex Linkston: I am not aware of any 
requirement on community groups to buy things 
through local authority contracts. If there is such a 
requirement, it has come in since I retired. There 
are instances of community groups wanting to buy 
things through a local authority contract because 
the prices are much more advantageous but I 
would be very surprised if the rules were now so 
tight that community groups were being required 
by local authorities to buy, say, a wheelbarrow 
through such contracts. 

The Convener: I do not think that that is 
happening across the board; it is just that some 
local authorities seem to be applying much more 
rigorous rules and to be a little bit risk averse in 
dealing with the situation. I am a great believer in 
following the public pound, but in some of the 
cases that have been described the purchase 
probably cost a fiver. 

Bill Howat: First, I apologise to my colleagues if 
they felt my opening remarks to be negative—I 
thought that I was being challenging. I will need to 
watch my language more carefully. [Laughter.] I 
actually agree with everything that they said; I was 
simply trying to open up the debate in other areas. 

Your question raises a number of issues that 
affect any Scottish legislation: the diversity of 
Scotland, its range of public bodies and the scope 
for interpretation. 

09:45 
It is always difficult to talk about a particular 

case unless we know about the issues—I know 
that you were using the case that you mentioned 
as an example of worst practice, convener. In my 
experience, the reason why people are risk 
averse, particularly at lower levels of officialdom, is 
to do with the amount of scrutiny and 
accountability that there now is. Some members of 
the committee have been councillors; you will 
know that when you organise something through a 
department to help a community group and 
another councillor finds out, before you know it 
you have an argument on your hands. That is how 
life is. 

I agree with Alex Linkston and Ronnie Hinds 
that we need a legislative framework and guidance 
to ensure that things are done properly, and I 
agree with the convener that when it comes down 
to a practical level, common sense needs to kick 
in. 

The Convener: I want to hear the panel’s views 
on whether the bill will make a difference to the 
problem of people being risk averse. Last week we 
heard from witnesses—and we have heard this 
elsewhere, out and about—that procurement is 
often driven by councils’ legal services or finance 
sections. My experience tells me something 
different. It is easy for the area of business that is 
doing the procurement to say, “Ach, well, it wasna 
our fault that it went that way; the legal folk and 
the finance folk made us do it that way.” 

In your experience, is procurement often led by 
finance and legal departments, or is that part of 
the great myth that has built up around 
procurement, which enables people to say, “It’s 
not in our hands,” although in most cases it is? 
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Ronnie Hinds: I do not think that there is a 
myth in that regard—I think that that might be an 
exaggeration. However, there is substance to the 
view, which I think is driven largely by the 
prevalence of European legislation in the area and 
is probably compounded by the way in which most 
of us would tend to organise the procurement 
function. By and large, procurement sits in the 
finance department, which works closely with legal 
colleagues, for perfectly obvious and 
understandable reasons. 

I suspect that all that gives rise to a certain 
mentality. As a chief executive, I always tried to 
challenge the overrigid application of rules that 
were being interpreted and applied in a somewhat 
defensive way. The advice that I would get back, 
which I always valued, was, “We’re protecting your 
back too, Ronnie,” because no one wants to be 
exposed to the wrong kind of challenge if they 
have not observed every nuance of the rules. It is 
part of the role of a chief officer, and a chief 
executive in particular, to say, “Okay. The rules 
are a given, but how we behave does not mean 
that we must observe the rules strictly all the time.” 
I do not mean that people should be mavericks; I 
mean that they should think flexibly and 
intelligently about how they apply the rules. 

We can go further than that. Where the 
procurement function is situated in councils is 
quite important. A piece of work that I initiated in 
Fife—and left for my successor—was about 
relocating procurement in other parts of the 
organisation, integrating the function with the 
services that tended to use it most often. Alex 
Linkston mentioned some of the key services in 
that regard. In particular I am talking about 
services where capital contracts are concerned 
and there is big spend. 

The convener talked about a myth, and there is 
a mentality whereby people say, “Procurement are 
the naysayers. They say we can’t do this; leave it 
to us and we’ll do it our own way.” The truth lies 
somewhere in the middle. If we leave it to people 
to do in their own way, they will do what they 
always did and not necessarily get best value. If 
we bring strategic procurement to bear, we have a 
better chance of getting value for the public pound. 
The two camps cannot sit at opposite sides of the 
tennis net and just bat the ball back and forth. My 
objective in Fife was to integrate the procurement 
function strategically into the major buying places. 
That is how we dispel myths and change culture. 

Alex Linkston: I support Ronnie Hinds on that. 
Many people who complain about centralisation 
are complaining about the loss of much of their 
operational freedom. A lot of service managers 
like to go out and buy what they want from whom 
they want, which does not always deliver best 
value and can mean that from time to time there 

are accusations from contractors about 
favouritism, graft and suchlike. 

I have spent my whole career cutting out 
unnecessary bureaucracy, but I have made sure 
that a strong governance framework is in place 
throughout the organisation. Procurement rules 
give us a strong governance framework. If things 
are run by lawyers and accountants, that is 
because service managers are not engaging with 
the process, but they must do that. However, the 
process itself is sound and there should be no 
going back from a systematic approach to 
procurement. 

The Convener: Bill, do you want to comment? 

Bill Howat: I am happy to agree with my 
colleagues. 

John Wilson (Central Scotland) (SNP): Good 
morning. The opening comments reminded me of 
when I set up an urban aid project in 1988 that 
was funded through a local authority, which I will 
not name. I was the project manager and I was 
instructed that I had to get three quotes for 
everything that I purchased, including for pens and 
pencils. We have had various systems in place 
between 1988 and now: best value, following the 
public pound and three quotes before letting out a 
contract. Do you think that we can legislate to 
introduce the best system, or is it about guidance 
and common sense, as was said earlier? 

Alex Linkston: Common sense is not always 
very common. 

The Convener: Unfortunately not. 

Alex Linkston: What is common sense to one 
person is just the rules to another. I think that we 
have a very systematic approach now, which I 
support 100 per cent. We have strategic contracts 
affecting all the public sector that are let by central 
Government as national contracts; we have 
sector-specific contracts—we have Scotland Excel 
for local government; and we have local 
arrangements, where those are more appropriate. 
All that is delivering huge savings in administration 
and in what we pay. That system is very sound. 

Mr Wilson’s example of having to get three 
tenders will have happened before we had a 
systematic approach. People just applied rules, so 
if somebody was heavily bureaucratic, they would 
apply a rule irrespective of what they were dealing 
with. We now have a much more systematic 
approach. I would be very surprised if the 
approach that Mr Wilson described existed now. 
For example, the supplying of pens and pencils 
would be part of a national contract or a sector 
contract. 

John Wilson: However, as I understand it, part 
of what we are trying to do through the bill is to 
develop a local procurement strategy. You have 
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just said that certain items would be procured 
through a national strategy, which would be 
through Scotland Excel or one of the other 
organisations that have been established at a 
national level. 

One of the issues that we have faced in the 
past, and which came up in last week’s committee 
meeting, is how the procurement of certain 
services is carried out to the detriment of local 
organisations. For example, they might be able to 
deliver care services, but Scotland Excel or 
another organisation will decide to contract or 
negotiate the care delivery in an area where local 
authorities buy into it, which can be to the 
detriment of local organisations that could deliver 
the care services more cost effectively and 
efficiently at a local level. Because local authorities 
have bought into the systems that have been 
established, it becomes difficult for those local 
organisations to get the contracts. 

How do we get the procurement process right to 
allow what the bill seeks to achieve, which as I 
understand it is to get local economic regeneration 
as part of the procurement process, to happen? If 
we go through national structures, then surely the 
local element gets lost and we just continue to rely 
on national and international bodies to deliver 
services. 

Alex Linkston: That is part of the dilemma in 
taking a national procurement approach, because 
certain things that were procured from a local 
supplier can be procured much more economically 
from a national supplier. I am afraid that that is just 
a by-product of getting better value for money out 
of purchasing. 

John Wilson: The phrase “best value” has 
been used by local authorities for a long time, and 
there have been various examples and definitions 
of it. You have mentioned common sense, but the 
definition of best value has not always been 
applied equally across the 32 local authorities or 
the public sector organisations that procure. What 
you define as best value may come through a 
national procurement arrangement, but surely best 
value may also include local procurement that 
involves local delivery by local organisations, so 
that social and economic regeneration in a local 
area may be addressed through the best-value 
model. 

Alex Linkston: Yes, for contracts that are 
outwith the national framework it is up to local 
authorities to decide that. Several local authorities 
have tried to develop relationships with suppliers 
to open up the market to them, and for 
construction-type contracts the thrust of the bill is 
positive in helping local companies. It will make 
the process more transparent and it will make it 
more cost effective for such companies to 
compete, which is an issue on which I frequently 

received complaints from small companies. That 
will be a huge improvement. If you are suggesting 
that we should go back to local authorities doing 
their own thing, you must recognise that that 
would come at a cost. A lot of things can be 
procured much more cheaply through a national 
contract. 

I have no experience of Scotland Excel putting 
care services out to tender, but we were starting to 
talk about that when I retired. That would worry me 
because a lot of good charitable bodies have 
developed expertise, especially in dealing with 
dysfunctional families, and it would be extremely 
difficult to evaluate all those qualities equally and 
effectively for every tenderer for a contract. It 
would end up coming down to the lowest price, 
which is the last thing that we would want. There 
was an example up in Aberdeen a couple of years 
ago concerning a person’s care arrangements. I 
forget the number of carers who were involved, 
but it was a huge number. That can be a by-
product of driving it down to the lowest price. I 
would be worried about using that framework for 
care contracts or contracts for professional 
expertise and skills, but it lends itself very well to 
building contracts. 

I could be proved wrong and the framework 
could be proved to work successfully for care 
contracts, but the stories that I have read in the 
past two or three years about councils putting care 
contracts through a huge tendering process 
suggest that it ends in a lot of grief. It is sometimes 
about buying the expertise that a charity has 
developed, and there are other ways to implement 
best-value arrangements than going through a 
rigid contract process. 

The Convener: As John Wilson suggests, you 
are putting a lot of store by Scotland Excel, 
whereas some local authorities and other bodies 
have got together to create other procurement 
units. For example, Aberdeen City Council and 
Aberdeenshire Council have a joint procurement 
unit, and in Aberdeen we use the professional 
electronic commerce online system—PECOS—
which enables individuals to buy, including from 
local companies that are outwith the framework 
agreement. Is that the norm? Are we putting too 
much store by what Scotland Excel does? There 
have been framework agreements for a number of 
things but, in my experience, folk have not 
necessarily bought within those framework 
agreements but have gone elsewhere for lots of 
reasons, including to give local companies an 
opportunity. 

10:00 
Ronnie Hinds: I return to the starting point of 

the question, which was partly about the 
interpretation of best value and the competing 
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accounts that you are getting from witnesses. One 
of the things that have been good about 
procurement since John McClelland produced his 
report is the point that Alex Linkston is drawing 
attention to, namely that we have tried to secure 
best value, certainly in local government, by 
gravitating towards economies of scale—just 
buying bigger. There are markets in which that is 
unequivocally the right thing to do. Energy is the 
example that everyone always gives. I have no 
doubt about that.  

The mistake that we may have made is to think 
that one sizes fits all and that economies of scale 
represent best value in every instance. That may 
not be the case. However, if you argue to the 
contrary, you have to prove your case, because in 
a range of areas you can make savings by buying 
bigger. It is a matter of judgment whether that 
applies equally well to social care, for example. I 
probably have a slightly more sanguine view than 
Alex Linkston does about that, but I think that it 
would be a mistake to put all your eggs in one 
basket and say that the way to carry out effective 
procurement is always to buy bigger and in bulk. 
There must be more to it than that. 

One of the benefits of the bill, if we get it right, is 
that it will act as a corrective mechanism to that 
train of thought. The bill highlights other aspects in 
which good procurement does not necessarily 
mean operating at scale all the time but is still 
consistent with getting the best value possible for 
the public pound. Part of the corrective 
mechanism that we are looking for here is to 
widen our thinking a little. The bill’s executive 
summary uses words such as “effective” and 
“proportionate”. For me, the best-value equivalent 
to buying at scale might be effective, but it is not 
necessarily proportionate, so we need to widen 
our thinking a bit. 

Bill Howat: I agree. “Proportionate” was the 
word that I had in mind, so good for Ronnie Hinds 
for getting it in. 

John Wilson raises a tension in his question, 
which in some senses the bill cannot address 
because it is done in the framework of European 
legislation, which necessarily starts from opening 
up markets at a European level. 

If I put my other hat on, as chairman of a small, 
local, sustainable business, I can say that we 
would love some of the proposals in the bill to 
come to fruition. However, we would not argue 
about best value. The phrase that we would use is 
social value. As chair of that business, I would 
argue that the current system is not capable of 
reflecting that. To put it simply, if you visit us, 
which you are welcome to do, you will find that we 
are giving employment or training to a group of 
people who are all severely disabled. We are 
bringing them back into society.  

I can do a calculation for you—or, more 
precisely, my team can do a calculation for you—
as to the benefits that society will get from that, 
which will include savings in the Department for 
Work and Pensions budget and in the social care 
budgets of the City of Edinburgh Council, West 
Lothian Council and East Lothian Council. I can go 
through all of those. However, what I cannot do is 
to say to those organisations, “These are the 
savings that we’re helping you to make. You 
should now pass them back to somebody else to 
do something about.” The demands on those 
services are so great and the amount that we can 
do is so minuscule that it will not show up. 

I use that as an example at a very local level to 
contrast with what my colleagues are showing at a 
very strategic level. They are right to argue that we 
already have quite a good framework in place. The 
bill probably tightens it up and helps it a bit, 
although I have made challenging remarks about 
some other aspects.  

I do not see an easy answer to John Wilson’s 
question, other than, as Ronnie Hinds said, that it 
is about proportionality at the local level, and 
people taking a more flexible view and recognising 
that there can be wider benefits in procurement 
than just to their budget. 

John Wilson: That is right. What I am trying to 
draw out is the balance between nationally 
negotiated contracts and what can be delivered 
locally by local community organisations and 
businesses.  

It was mentioned in the opening remarks that 
one of the common complaints that we receive 
from small businesses is that they are frozen out 
of bidding for contracts at local government level, 
either because the paperwork is too onerous or 
because of the conditions that the local authority 
applies. That is particularly the case for community 
organisations that want to provide social care. The 
financial wherewithal that is required to deliver 
projects can sometimes be a barrier and, because 
departments in local authorities apply procurement 
rules slightly differently, when we start multiplying 
that, we get a lot of different rules being applied. It 
is about trying to ensure that there is a level 
playing field for smaller organisations, particularly 
community organisations. How will the bill impact 
on the ability of those smaller organisations to 
make bids to deliver services at local level? Is 
there anything else that we need to do—within the 
Europeopean legislation and the guidance on 
contract numbers—to ensure that they can do 
that? 

Ronnie Hinds: There is probably more that we 
could do, but I do not think that we should lose 
sight of what is being done at the moment, so I will 
start with that. 
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I would say that most councils that I am aware 
of are working as well as they can do within the 
constraints under which all of us have to work—
particularly those that emanate from European 
legislation—to make it easy for suppliers to 
understand what opportunities are available and to 
play the game by the rules that have been set. 
The supplier development programme is probably 
the most obvious manifestation of that. In Fife, we 
engaged regularly with businesses—particularly 
small businesses—in the local area. We told them 
how we thought that things had to be done and 
that, because we did not want them to be 
prohibited from bidding, we wanted to work with 
them to help them to understand the bureaucracy 
and to take off some of the weight. That was how 
we worked with the grain of the existing system. 

I hope that the bill will lighten that burden a little 
and make it easier for that way of thinking to 
spread so that we do not have to do as much hand 
holding as we have done with some small and 
medium-sized businesses. I hope that some of the 
hurdles will be removed so that there will be fewer 
of them and we will no longer have to teach 
businesses how to get over them. 

We should not lose sight of the fact that that 
good work has been done. There is evidence of 
it—I can provide such evidence from Fife, which I 
had to remind myself of only three or four months 
after stepping down as chief executive. If we look 
at Fife Council’s procurement for goods and 
services, we see that some 40 per cent of the 
contracts that are won there are won by Fife 
businesses. That is entirely within the law. Fife 
Council is not going out of its way to give those 
contracts to Fife businesses, but they have a 
remarkably high strike rate, and I dare say that 
that is comparable to what happens in other parts 
of the country. The single outcome agreement for 
Fife has a target of raising by 20 per cent the 
value of contracts that are won by local 
businesses from the public service in Fife as a 
whole, so the issue clearly forms part of the 
strategic vision of what organisations in Fife are 
trying to do. I return to my opening remark—that 
has all been done within the current system, which 
imposes requirements that Fife Council, as a 
statutory authority, must follow. 

Alex Linkston: I agree with Ronnie Hinds. West 
Lothian Council had regular dialogue with small 
contractors, and we took their views into account 
when we framed things. That will be a requirement 
under the bill. The fact that the committee is 
having a dialogue before it goes into detailed 
consideration of contract conditions can only be a 
good thing and should help local companies to 
compete. Hopefully, the Parliament will get the bill 
right so that, within the law, councils will be able to 
take into account best value—however that is 
defined—and social value. Therefore, I think that 

the bill, if properly applied, should start to address 
many of John Wilson’s concerns. 

Bill Howat: I agree with colleagues. 

John Wilson asked specifically whether there 
was something that we could do collectively to 
make the process easier and to achieve the 
objectives that he described. I watched the 
committee’s evidence session last week, when I 
thought that it was given a good illustration of one 
of the key elements of the whole procurement 
process that the bill partly addresses, but which 
could perhaps be taken further in the guidance—
commissioning. In other words, how should the 
service be designed, with whom should it engage 
and—above all—how should that lead into the 
scoring system? Under the current arrangements, 
as Alex Linkston and Ronnie Hinds have said, we 
have a proportionate system and a good overall 
contract arrangement. A number of criteria can be 
set, to which weightings can be attached. 

With regard to local delivery, which John Wilson 
asked about and on which we have raised issues, 
my view is that that should be dealt with up front at 
the design stage and at the commissioning stage. 
That will mean that by the time the procurement 
stage is reached, an authority will know that it has 
a system that will attach appropriate weight to the 
various factors that it must take into consideration. 
As Alex Linkston said earlier, none of this is about 
getting to least cost; it is about having regard to a 
range of factors. I used to do mathematics—it is 
called constrained optimisation. In my opening 
remarks, I was asking whether we were adding too 
many additional constraints. That is the issue—
how many constraints are there? What we get 
back from SMEs and the third sector is that they 
feel constrained. 

The Convener: There is likely to be much more 
joint procurement—I am thinking about health and 
social care integration, for example. We heard 
during evidence for our public service reform 
inquiry from a witness from NHS National 
Procurement. That guy said that, as it stood, there 
were constraints on co-operation between the 
national health service and local authorities. Will 
the bill help to eradicate some of those 
constraints? If not, what needs to be done to 
ensure that the situation is eased a little bit? 

Alex Linkston: I am not sure what constraints 
that witness was talking about. I go back again to 
my days in West Lothian, where we did a lot of 
integrated work with the health service. There 
were no legislative constraints; there were, 
perhaps, constraints because of individuals and 
managers who wanted to hold on to what had aye 
been. 

Legislation is not necessarily a barrier. In 
Highland, the health board and the council are 
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separating functions in a lead agency model; they 
are working within the current legislation. People 
can always say that things are barriers, but I am 
not sure that, in reality, legislation poses a barrier. 
It will certainly not be a barrier to 99 per cent of 
what we want to achieve through integration of 
health and social care. The biggest barriers will be 
the old ways of working and the “This is mine” 
attitude. 

The Convener: I am thinking off the top of my 
head, here. I think that the guy in question was 
one of the chief procurement officers in the NHS. 
He referred to legislation that stated that his 
organisation could procure for the NHS only. It 
was not so much that he was setting up any 
barriers; he had actually broken down a number of 
barriers and applied the gumption that we all hope 
for. However, if there are pieces of ancient 
legislation that folk who are slightly less flexible 
than him might use, we should try to eradicate 
those barriers. Can the bill help to do that? 

Ronnie Hinds: Perhaps this bill cannot—
although, why not try it twice? However, as I recall 
it, there will be provision in the bill on health and 
social care integration to enable the remit of the 
body that does a lot of the joint purchasing for 
health—the name of which escapes me at the 
moment—to be expanded to do public sector 
contracts more generally. When I read that, I took 
it to be a gesture in the direction that your question 
suggests. What I mean is, if we have imposed 
artificial constraints on how that joint purchasing 
body should operate, and it is only about health 
contracts, why not think about opening that up? 

I return to my earlier observations on John 
McClelland’s work. When local government was 
being enjoined to get better at procurement—in 
large part, that meant authorities joining up and 
procuring more effectively together—health was 
held up as the exemplar. There are reasons why 
the health service uses joint purchasing, which are 
to do with the nature of the difference between it 
and local government, but we took seriously the 
comparison and decided to try to do it. 

We are now in a situation in which the two could 
conceivably come together. If health and social 
care integration is going to work, part of it must be 
some form of joint procurement of services that 
individual organisations will encompass when they 
are created. 

Bill Howat: I agree with my colleagues. As 
former chief executive of Comhairle nan Eilean 
Siar—I had to get that into the Official Report at 
some point—I cannot help but reflect that we had 
no doubt about what would be the answer to the 
convener’s question: it would be a single public 
service delivery agent in the islands. I understand 
that that is now the policy of all three island 
councils. If we are going to avoid the issues that 

were raised by the chief executive—from memory, 
I think that that is who raised them—that is the 
simple way of doing it. 

The Convener: Our wonderful clerk says that 
the guy represented NHS National Services 
Scotland, which used to be the Common Services 
Agency. 

Anne McTaggart (Glasgow) (Lab): I will go 
back over a point that Ronnie Hinds made earlier. 
You referred to 40 per cent of Fife Council’s 
procurement being won by local businesses under 
the existing structure. How will the bill assist or 
support that? You mentioned that you are looking 
for a 20 per cent increase from SOAs. 

10:15 
Ronnie Hinds: Roughly 40 per cent of the 

contracts by number are going to local businesses 
in Fife. I forget how many contracts there are—it is 
about 1,000. By value the amount is slightly less, 
which you would expect because there are some 
contracts that local businesses will never win, in 
Fife or anywhere else—energy being the usual 
example. However, the strike rate there is about 
30 per cent, which is still quite good, and the 
target to increase that by 25 per cent is written into 
the SOA. 

What we are saying is that there is already 
awareness out there, with some good practice to 
back it up; people are saying that they are on to 
this and are trying to do something about it. I see 
the bill helping to reinforce that mindset, by 
making it a duty to think in such terms and, in 
particular, by wiring that thinking into local 
economic development, which is absolutely 
critical. The duty would be no bad thing in itself, 
but some other provisions that are being mooted 
would also help: the idea of a single portal for 
subcontractors comes to mind. When we 
consulted businesses, part of their feedback was 
to say that they are realistic—they know that they 
cannot win some contracts because they are 
beyond their scale—but they want to know 
whether they can win some of the supply chain 
stuff. The easier we can make it for those 
businesses to find the supply chain opportunities 
and for us to continue the work that we have 
always done on telling businesses how to put 
successful bids together, the more success and 
better outcomes we will have. 

I would be pretty confident of meeting that target 
of a 25 per cent increase in Fife in 2017—if I was 
still there. If we have those things working for us, 
and the bill gets behind that and says, “This is 
important,” we will have a fair wind. 

Anne McTaggart: The bill will place statutory 
duties on local authorities, as you just mentioned. 
Community planning partnerships are not 
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contracting authorities, so where do CPPs and 
their members fit into the duties? 

Alex Linkston: They do not fit into the duties, 
per se. Community planning is about agreeing 
what the priorities are in an area and working 
together. Procuring would be done by one of the 
agencies. Because a CPP is not a corporate body 
or legal entity, in joint work one of the partners 
would let the work and the rules would apply to it. 
The duties are pretty neutral when it comes to 
community planning; they will neither enhance nor 
reduce the effectiveness of community planning. 

Ronnie Hinds: It would probably be a mistake if 
the bill were to shoehorn CPPs into an 
arrangement in which they tried to create 
opportunities for joint procurement for the sake of 
it, so that they were seen to be operating as 
coherent organisations with a shared purpose. 

I would draw a parallel with health and social 
care integration. We could have spent five years 
working out how to harmonise the terms and 
conditions of the health board workforce and the 
council workforce and nothing would have been 
done to improve patient experience over those five 
years. Why create a problem unnecessarily? The 
same thinking applies here: why force artificial 
joint procurement? If there is an opportunity there, 
by all means take it. However, the more important 
thing for CPPs is to have dialogue and to have 
mutual influence, so that if one organisation tries 
to fulfil the bill’s requirements through a certain 
procurement strategy, a dialogue will take place 
around the table, in which people say, “Are you 
doing that? If not, why not? If you’re doing better 
than we are, what are you doing that we’re not 
doing?” That is where the value is. 

Bill Howat: The section in the bill that gives 
leverage to do that is on creation of procurement 
strategies. If I was dealing with the community 
planning partnership in the Western Isles, I would 
be saying, “Right. We’ve all got to do these, so 
let’s make sure that we all start from the same 
place and that our principles are all the same, and 
that”—as Ronnie Hinds said—“we’re all working 
together.” It would then be up to each agency to 
work that out at a lower level, because they work 
in different areas, with different kinds of 
procurement. 

To return to Anne McTaggart’s first question, 
and to pick up on Ronnie Hinds’s point about 
helping people to deal with such matters, I have a 
practical example from just across the hill in 
Edinburgh. In Forth Sector, which is a charity, we 
are working with SMEs and contractors who are 
bidding for contracts on the new sick kids hospital. 
That is a national procurement exercise and, as 
Ronnie mentioned, it will be really big. Throughout 
the procurement process the hospital must 
demonstrate that it is using local firms, and the 

local firms in turn need to demonstrate that they 
are delivering community benefit. The firms have 
turned to us, as a charity, to ask what is meant by 
“community benefit” and we are helping them to 
work that into their bids so that they get a decent 
chance at the tender stage. That is an example of 
what happens under the current system. 

Mark McDonald: John Wilson made the point 
that best value is not just a monetary 
consideration, although it is frequently referenced 
in that way. Alex Linkston made the very good 
point that, as the convener often says, when you 
buy cheap, you end up paying dear. The carer in 
the case to which he referred is one of my 
constituents. Do we have the balance right 
between the monetary and wider quality 
considerations in procurement? 

Ronnie Hinds: No, we do not, which is why I 
said that the value of the bill might in part be 
correction of our current direction of travel. 

It is entirely understandable, particularly in the 
conditions of austerity that we are working with, 
that a preoccupation with the bottom line 
dominates our thinking in a number of topics, 
including procurement. When we were trying to 
take on board the lessons from the McClelland 
review, we tended to think in that fairly focused—
rather than narrow—way about what we can do 
through procurement. We have not entirely 
neglected the quality side, but if I am honest about 
it, even if—as we do—we write into contract 
specifications the balance that we want to strike 
between price and quality, it is how that is 
interpreted and the performance of the contracts 
rather than the words on paper that make the 
difference. If the mindset is that money must be 
saved, the risk is always that quality will be 
sacrificed on that altar. We have to be very careful 
about that. The balance is not quite right at the 
moment. 

I did not hear the evidence from third sector 
colleagues, but there must be greater recognition 
on the part of the other side of the contract that the 
cost will remain a considerable factor because 
there simply is not the money, so the challenge is 
to get better for less. That is a challenge for 
everybody who engages in a contract, whether 
they are bidding for or letting it. 

Alex Linkston: An objective of the bill is to 
promote good, transparent and consistent 
practice, which we would all find laudable. 
However, that in practice means a set of rigid legal 
rules being applied to the process. Anything that 
cannot be fairly evaluated among competitors 
cannot be used because it could make a contract 
subject to challenge. Indeed, we are seeing a lot 
more challenge to contracts from unsuccessful 
tenderers because the more information they 
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have, the easier it is for them to feel aggrieved and 
to challenge the awarding of the contact. 

To return to my point about care contracts, I 
would, if I was a chief executive going down the 
road of social partnership, much prefer the use of 
models that have a less rigid legal framework so 
that we could take into account the quality factors 
that we think are important. I would not feel 
comfortable putting social care contracts through a 
model with such rigid rules. I could be wrong; 
perhaps it has been done successfully over the 
past few years, but I feel that we end up coming 
down to those who offer the lowest hourly rates 
and wage costs, which is not necessarily a good 
model for social care contracts. 

It is horses for courses. The legislation would 
have a good role in certain situations, but a bad 
role in others. 

The Convener: Bill, do you wish to comment? 

Bill Howat: I will comment only to make the 
general point about language. We sit here talking 
at strategic level about whether we have the 
balance right. I agree with Ronnie Hinds that, over 
the piece, we are not getting it quite right. 
Everything that the three of us are talking about 
today is to do with the system—the legislative 
framework and so on. When that is applied locally, 
it is inevitable that there will be disparities and 
that, as we have all said, somebody will challenge 
awards every now and then. Depending on how 
we handle such challenges, we can find ourselves 
in difficult situations. That leads to more 
legislation, which is sometimes bad legislation 
because it follows particular cases. It is an 
interactive, iterative system. Even if we were 
saying to you today that we have got it right at 
strategic level, there would still be problems at 
local level with implementation. 

Mark McDonald: Sure. We need to hear that as 
well, because it has an impact in relation to, for 
example, guidance that might follow the 
legislation. 

How do you see community benefit clauses 
working? What benefit will be derived from their 
operation? 

Alex Linkston: I welcome the fact that they are 
being legislated for; in appropriate circumstances, 
social benefit clauses are good things. I do not 
think that they should be applied to every contract 
because that could be counterproductive, but 
giving them legislative backing is a welcome step 
forward that will address some of the social 
benefits that we want to get out of contracts, so it 
is to be encouraged. 

Ronnie Hinds: I agree. When we want to insert 
social benefit clauses, the conversations with 
contractors of all sizes can sometimes be quite 

awkward and difficult. Recognition of those 
clauses in legislation will provide a strong 
foundation for those discussions in the future, so I 
support it. Alex Linkston is right: I cannot envisage 
their being applied in every contract, but I would 
tend towards thinking of them as being the norm 
and would make people define exceptions to the 
rule rather than have them start from a position of 
saying, “It doesn’t apply here.” 

Bill Howat: I am totally supportive of the idea 
but, if I may challenge it, I have a worry, because 
“community benefit” is another phrase or concept 
that is open to interpretation. A few years back, I 
had dealings with people in the private sector in 
which I was supposed to advise them on how the 
public sector operates and so on, and they proudly 
told me that, under their corporate social 
responsibility policy, they had taken their whole 
board away to paint somebody’s fence for a day. I 
had to say to them quietly that I did not really think 
that that counted as community benefit, although it 
may have given them a feel-good factor. 

To go back to my role as chair of another 
organisation, we have a small consultancy that 
seeks to help to define community benefit and 
works with people to try to spell out what it is. It is 
not an easy thing. As a former chief executive of 
Western Isles Council, I know that what benefits a 
community in Harris or Shawbost is different from 
what benefits a community in one of Ronnie 
Hinds’s mining villages or in West Lothian. I live in 
Alex Linkston’s former fiefdom, so I have 
experience of West Lothian and the Western Isles. 

I make the point again that I totally support the 
concept, but how it is implemented and applied 
locally is a potential difficulty and has to be 
watched. I return to the point that there may need 
to be some guidance on that. 

The Convener: Richard Baker has a wee 
supplementary question. I will then go back to 
Mark McDonald. 

Richard Baker (North East Scotland) (Lab): 
To cut to the chase, given that community benefit 
clauses can already be used, will the bill deliver 
significantly more of them, or is it more of a 
resource issue? 

Alex Linkston: I think that the bill will deliver 
more community benefit clauses because the fact 
that community benefit clauses are provided for in 
legislation will encourage all councils to consider 
how they can use them. I agree with Ronnie Hinds 
that there should be a presumption within councils 
that we want to use such clauses unless there are 
clear reasons why we should not. With small 
contracts, it will not be practical to use them 
because the cost of administering them would be 
higher than the value of the benefit. People would 
end up doing things that would inflate the cost, so 
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there would be no real benefit. It would be better 
to get a cheaper price. 

It is horses for courses, but I am sure that all 
local authorities will look at how they can include 
community benefit clauses in their contracts, if 
they are not already doing so. I think that we will 
see a mushrooming of them over the next few 
years. 

Ronnie Hinds: The only thing that I would add 
to my earlier remarks is that I see a potential 
alignment between a requirement for community 
benefit clauses and another aspect of the bill, 
which is about encouraging innovation by 
businesses. We can imagine that the first 
response of a business might be, “A community 
benefit clause means more costs. You should be 
aware of the consequences of your actions.” Our 
challenge in response should be to ask, “Does it 
have to be that way?” Community benefits can be 
delivered in various ways and we might have 
identified only a small number until now, but we 
have a duty, between us and business, to get 
better at that. We should say, “You can innovate, 
because that’s what you are in the business of 
doing, so tell us how you can deliver a community 
benefit better than we might have thought to put 
down in a contract.” That could be a fruitful 
dialogue. 

10:30 
Mark McDonald: I want to follow up on the 

issue of how such clauses are applied and 
monitored by asking about accountability and 
about monitoring and scrutiny of procurement 
performance. In the past, and even in the present, 
we have tended to focus on whether projects are 
on time and on budget. Might the direction in 
which the bill is going lead to wider scrutiny of 
procurement performance and of the wider benefit 
that is derived from procurement rather than 
simply consideration of whether project X is 
delivered on time and on budget? 

Alex Linkston: The need to have a dialogue 
with potential suppliers will encourage councils to 
consider how they are doing things and engaging. 
That dialogue is a welcome addition. In the past, a 
technical officer would draw up a specification and 
put it out, and companies would then price against 
it. In future, there will be an annual dialogue on the 
work that will go out to tender and how it will go 
out. That will be a good thing, and I hope that it will 
lead to innovative solutions from the private 
sector, as Ronnie Hinds described. 

Ronnie Hinds: We already have the 
procurement capability assessment, which is a 
product of Scotland Excel. Although that is still in 
its relatively formative stages, it provides the 
foundation for doing what I think the question is 

about. If you like, it is a template against which the 
performance of procurement functions in local 
government, in very wide terms, can be compared. 
By virtue of joining Scotland Excel—it is covered 
by the membership fee—councils get a report 
once a year. 

Let me put on another hat that the committee 
has seen me wear before. As that approach 
develops, it will give us the opportunity to compare 
performance. If I were still in the chief executive’s 
chair, I would look at the report and consider what 
it tells me about the procurement function in Fife 
and how it compares, across the various 
measures, with other councils. Through that 
comparison, I would look at where other councils 
are getting a better assessment and consider how 
we could drive improvement. The bill will certainly 
support that, because it is about ensuring that we 
see procurement in broader terms and, as you 
suggest, it focuses on how we will know whether 
things are getting any better and what forms of 
monitoring we can apply. The procurement 
capability assessment, as a good form of 
monitoring, is a candidate for use within 
organisations and as part of public reporting. 

Bill Howat: I agree entirely with that. The 
important thing, at least from my reading of the bill, 
is that the bill does not introduce something 
radically new and different. Like Ronnie Hinds, I 
hope that the bill will encourage evolution. I do not 
want new bureaucracy or new checklists. The 
main thing that the bill ought to do in relation to 
community benefit is to change the nature of the 
individual contracts, so that there is a clear 
indication of what is happening at the individual 
level. As Ronnie Hinds said, that can be captured 
by existing systems to show what is happening at 
the overall level. I would not like whole new 
monitoring systems to be put in place—there has 
to be evolution. 

The Convener: Under the bill, community 
benefit requirements will apply when 
“the estimated value of the contract is equal to or greater 
than £4,000,000”, 

although the contractor has the ability to use 
community benefit in contracts whose value is less 
than that. Is that figure about right? Do you have 
an alternative view? 

Bill Howat: I have a very different view. 

The Convener: Can we hear it? 

Bill Howat: Again, this takes us back to the 
diversity of Scotland. I am sitting with two former 
council chief executives. I forget what Ronnie 
Hinds’s budget was, but it was something like £1.3 
billion. Is that right? 

Ronnie Hinds: I think that it was about that. 
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The Convener: He has been out of the game 
for four months, now. [Laughter.]  

Bill Howat: The Western Isles budget, however, 
was a tenth of that. It seems to me that, given the 
range of budgets among the 32 councils, let alone 
across the public sector, setting absolutes is an 
issue. Therefore, it would be better to make the 
figure a proportion. That is a simple view. 

Why is the figure £4 million? Why put a figure in 
the bill at all? Surely community benefit is 
something that contracting authorities ought to be 
thinking about in the context of the duty to get best 
value, which I mentioned in my opening remarks. 
We should be looking at how we get the best 
value from the public pound across the piece, and 
the bill does not change that fundamental 
requirement, although it perhaps adds a gloss to it 
and offers a bit more precision in some areas. 

Do we need the provision? If we need it, why 
not make the figure a proportion of the budget, 
given the range of budgets that are around? 

Alex Linkston: When I commented earlier, I 
forgot that there was a £4 million limit—people 
who are retired start to get a wee bit rusty. 

We have to start somewhere. The provision is 
welcome, and I have no particular problem with 
the £4 million limit. I presume that the figure could 
be changed in future and could go up or down. 
The first thing is to get some experience, and £4 
million is not a bad starting point. We can review 
the figure in the light of experience. The last thing 
that we want to do is introduce a lot of 
bureaucracy into a process that is already highly 
bureaucratic. 

Ronnie Hinds: I do not know where the £4 
million figure came from. Any number would look 
arbitrary against the background of procurement 
spend of £9 billion in Scotland, would it not? 

I agree with Alex Linkston. Let us take a step in 
the right direction, to begin with. As far as I can 
see, there is nothing in the bill that would preclude 
a contracting authority from having a conversation 
with someone about community benefit in relation 
to a contract that was worth less than £4 million. 
Once the idea that the approach has statutory 
underpinning is embedded, I expect practice to 
follow, so that even if people do not have the force 
of legislation behind them they will be supported 
by the knowledge that community benefit is one of 
the things that public procurement is intended to 
produce. Therefore, if someone is letting a 
contract for £3.9 million that they think is fertile 
ground for community benefit, they will be inclined 
to have that conversation with the contractor. 

The Convener: We might be in a suck-it-and-
see scenario. I note that the bill provides that 

ministers may change the figure if they deem it 
appropriate to do so. I will bring in Stuart McMillan. 

Stuart McMillan (West Scotland) (SNP): 
Convener, you stole my thunder when you asked 
your final question. I will follow up the witnesses’ 
comments. I appreciate what Bill Howat said about 
the difference between smaller and larger 
authorities’ budgets, but would making the figure a 
proportion of the budget, as opposed to the figure 
that is in the bill, create additional bureaucracy, 
because organisations would have to establish 
whether they could or could not consider issues to 
do with community benefit? 

Bill Howat: In my view the current approach is 
worse, because as soon as we put a limit on 
anything we create a behavioural response. In this 
case, people might say, “This contract might come 
in at £4 million; let’s make sure it comes in at £3.8 
million, to avoid the issue.” That is a general issue 
of principle for you as legislators—hence my other 
question, which was why have a limit at all? 

Ronnie Hinds is right. If the figure is £4 million, 
once the system has got going and become 
embedded, and above all, once people locally 
have begun to see the advantages of the system, 
the figure will become irrelevant. What changes 
behaviour more than anything is people’s ability to 
say, “We did this and by Jove it worked. We got 
the outcome that we hoped for.” I am at one with 
Ronnie on that. 

Alex Linkston: I agree that we should suck it 
and see. It is a huge step forward; let us see how 
it works and then revise it. The last thing that we 
want to do is make procurement more complicated 
than it already is. I presume that the private sector 
has agreed to the £4 million figure, so it is a good 
starting point. The private sector has signed up to 
delivering community benefit in contracts of more 
than £4 million, so we can get some experience of 
that and review the approach in the light of that 
experience. 

Ronnie Hinds: Legislation tends to be at its 
worst when it tries to be too prescriptive, and 
setting a particular figure smacks of that. However, 
I understand the reason for doing so, and it is 
more important that the bill creates the right ethos 
in relation to what community benefit is all about. 
As long as it does that, we can worry in due 
course about whether £4 million was the right 
figure. 

Stuart McMillan: I have a question about Bill 
Howat’s comments on social value and the knock-
on effect on public agencies such as the DWP, the 
NHS, local authorities and so on if a contract is 
awarded elsewhere. That took me back to a 
contract that was awarded in 2005 or 2006—it was 
not a local authority contract; another public 
agency was involved. Arguments were made at 
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the time about the knock-on effect if the contract 
was not awarded to a particular location—a 
number of jobs would be lost, there would be an 
effect on housing in the area and so on. How can 
the bill’s provisions fully tie in with EU procurement 
regulations while maintaining the strong ideal of 
social value for our local communities? 

The Convener: Who wants to have a crack at 
that first? 

Bill Howat: As I was speared as the originator, I 
will have a go. The first thing that came into my 
mind when Stuart McMillan posed the question 
was that the bill cannot do that. That might be a bit 
strong, but I think that it is a good starting point, so 
let me just reflect on why I thought that. 

First, the specific example that you raised must 
have involved a very large contract. 

Stuart McMillan: Yes. 

Bill Howat: Therefore, it would have probably 
have taken you into state aid territory, which is 
another matter altogether. I am not sure that, for 
contracts of that size that are going to affect a very 
large area and a lot of jobs, the bill’s provisions 
would help greatly. Such contracts will be affected 
by and impinge on a lot of other areas, and I 
suspect that they will get up to EU level very 
quickly on several fronts. I am probably not the 
best person to comment on big contracts. 

On the general principle, however, I think that all 
I can do is reinforce what my two colleagues have 
said throughout the session. The bill is attempting 
to take forward an already established system that 
is trying to achieve the objectives to which we all 
aspire. As I think Alex Linkston said earlier, they 
are laudable objectives, whose aim is to give 
people the facility to take a proportionate view 
within their area and try to devise social value or 
community benefit—or whatever phrase you want 
to use—and integrate that into the decision-
making process. I will pause there, because I do 
not think that we can do much more than that. 

At the end of the day, as we have all said, the 
decisions are about a balance of factors. That 
takes me back to the point that the way to deal 
with whatever is regarded as social value is to 
ensure that it is written into the scoring system and 
that the earlier commissioning and design process 
has regard to it. 

Ronnie Hinds: If best value is a somewhat 
nebulous concept, social value is even further out 
there and its beauty is very much in the eye of the 
beholder. I say that because, for me, when we talk 
about concepts such as social value, it is as well 
to broaden our thinking beyond what the bill can 
do. I think that the proposed legislation on 
community empowerment is probably more 
directly relevant. My main point is that there needs 

to be some alignment and synergy between the 
Procurement Reform (Scotland) Bill and the 
proposed community empowerment bill, 
particularly when you are trying to hit very abstract 
targets such as social value. It would be a mistake 
to plough too deeply into procurement if social 
value is really what you are trying to achieve. I do 
not dispute that the bill can make a contribution, 
but it would be an error for the bill to work in 
isolation from other activity, particularly on-going 
legislative activity. 

Alex Linkston: I agree with the comments of 
my two colleagues. Social value must be 
considered earlier, at the point when people are 
thinking about how something is going to be done. 
The tendering and procurement process is a 
legalistic one in which it is difficult to see social 
value playing a role. I think that you would end up 
in the courts. Social value should be taken into 
account in the initial consideration, when decisions 
are being made about what to do. 

In terms of the relocation of jobs, it is difficult to 
see contracts that are below the EU threshold 
having that effect; I think that that would involve 
much bigger contracts. 

10:45 
John Wilson: I have just a small question. Bill 

Howat said that we do not want to create more 
bureaucracy around procurement, and Alex 
Linkston has just referred to the current highly 
bureaucratic procurement system. How do we turn 
that around, given that procurement is partly about 
trying to reduce costs to make delivery more 
effective? If the system is already highly 
bureaucratic, how do we balance that out and 
measure the real benefits to local authorities from 
procurement reform? If local authorities need to 
set up systems and procedures for letting and 
monitoring contracts, that might outweigh any 
benefit that comes from putting the contract out to 
procurement. 

Alex Linkston: First, there are two types of 
bureaucracy: good bureaucracy and bad 
bureaucracy— 

John Wilson: You may take that view, but 
some would argue otherwise. 

Alex Linkston: Well, the fact that you have a 
committee with a convener is bureaucracy. That is 
setting down— 

John Wilson: That is part of the democratic 
process— 

Alex Linkston: The democratic process is why 
you need bureaucracy, which sets down the rules 
on how an organisation operates. When there are 
too many layers of bureaucracy, it becomes 
confusing, but you need bureaucracy. In saying 
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that the procurement process is highly 
bureaucratic, I mean that it is very prescriptive, 
which is what you want. If you are to get the best 
value out of procurement, you need a systematic 
approach that says, “These are the rules, and this 
is what you do.” The other extreme would be to 
have no rules, but you would then get back to all 
the problems that we previously had in 
procurement. Like everything, the best solution 
involves a happy medium. 

We have an efficient system, but it involves a 
set of rules. We have the national portal, we have 
sectoral portals and we have local arrangements. 
The joint procurement in Aberdeen and 
Aberdeenshire that the convener mentioned is part 
of that local remit. All of those fit into an overall 
procurement strategy for local government in 
Scotland, which includes PECOS—the 
professional electronic commerce online system—
and all of that.  

All of those have an essential role, but it is a 
prescribed role. That is what I meant by “highly 
bureaucratic”. I certainly was not using the term in 
any derogatory sense. In fact, bureaucracy is a 
strength when it comes to procurement. To have 
an open and transparent system that wins public 
trust, you need a defined set of rules that people 
follow. 

Bill Howat: One difficulty of language is that we 
use the word “bureaucracy” in a pejorative sense. 
The reality is that we are a democracy and we 
have what most people would describe as a social 
market economy. That means that almost all our 
markets are, to a greater or lesser degree, 
regulated. That implies some form of official 
support, which comes under the term 
“bureaucracy”. I understand John Wilson’s 
question, but I think that the issue that we need to 
tease out in relation to what the bill is trying to 
achieve is whether the amount of bureaucracy is 
proportionate. Whether we have too much 
bureaucracy is probably the question that we need 
to consider. 

On that, I refer members to paragraphs 97 to 
107 of the excellent report that the committee 
published in June. In those paragraphs, which 
deal with procurement and best value, the report 
sets out the current situation, which is that we 
have well-intentioned procurement systems and 
good legislation, but procurement is now 
beginning to develop into its own industry. The 
question that I was trying to pose at the beginning 
was to ask, “Given the view that the committee 
has formed, as expressed in its report, to what 
extent will the bill improve or fail to improve the 
current situation?” 

I do not think that I am in a position to answer 
that question. As I said in my opening remarks, the 
problem with the bill is that it will apply to all the 

individual organisations within community planning 
partnerships, each of which will respond 
differently. They could respond at the strategic 
level in producing a procurement strategy, but how 
they perform at the local level and in the actual 
bidding for and awarding of contracts will depend 
on both the nature of the organisation and, quite 
frankly, the people involved. The only answer that 
I can give is that there needs to be proportionality. 
We have argued—in particular, Ronnie Hinds and 
Alex Linkston have argued very strongly—that we 
have a system in place that the bill is trying to 
improve and make more focused, and I think that 
we should push forward and go ahead with that. 

The Convener: Just to finish off on 
bureaucracy—good and bad—sometimes our use 
of language does us no favours. Alex Linkston 
mentioned PECOS, which is used by folks in all 
sections of the councils that have it. I was told that 
the best use of PECOS and the best scrutiny of 
what was being bought happened after the dinner 
ladies and the cooks in Aberdeen were trained up 
on the system. A lot of good practice came out of 
that, which was exported right across the council. 
How do we export best practice from one council 
to another? We are still sometimes a little bit wary 
of sharing good practice across the board. 

Ronnie Hinds: I endorse your comment. At an 
earlier stage in the discussion, I recalled that when 
we were trying to get the best value out of the 
system that we used in Fife—it was not PECOS—
the same issues arose. The challenge was to 
create an experience of ordering and purchasing 
through the system that was as close as possible 
to what people are used to doing with Amazon. 
That is a really high standard; the process has to 
be that intuitive and easy to use. Our systems tend 
to be a bit sclerotic by comparison with Amazon’s, 
but that is the standard that we want to hit if we 
are to engage people properly with procurement 
as an activity within councils. 

To address the question directly, I have already 
said that we have the makings of comparisons. 
We have the procurement capability assessment 
process, which includes some quite distinct facts 
and figures, and some quite nice judgments about 
how people are doing procurement are being 
made. That process gives us the consistent basis 
that we need to look across the piece at 32 
councils and say how well council A is doing in 
procurement compared to council B. We have the 
tool to do the comparative analysis and 
benchmarking. Although it was not designed for 
that purpose, it lends itself to it. 

Alex Linkston: It is a huge cultural issue. 
PECOS was a nightmare to operate; I know that 
my staff hated it. I hope that it has improved a lot 
in the past few years. Such improvement would 
come through experience, and if your dinner ladies 
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in Aberdeen found a better way of operating it, 
convener, I hope that they fed that back to the 
centre so that it could be built into the system. 

On the general point about sharing ideas, we 
are getting a lot better at that. The benchmarking 
initiative that local government introduced will 
make a major contribution to that. 

However, with the pressures that we are now 
under, which we have been under for some 
considerable time, good managers are searching 
out good ideas rather than reinventing the wheel. 
No one has the luxury of being able to design 
everything in their council. We have to get into 
sharing resource. I do not mean a formal sharing 
of resource; I mean pinching good ideas. That 
might be seen as a major sin, but plagiarism 
should be a major quality of senior managers in 
the public sector. I always recognise it as a skill in 
chief executives. If a manager says that they have 
developed a system themselves, that is a minus 
point. If they say that they have pinched 
something from someone else and adapted it to 
our circumstances, they get a big pat on the back. 
We have to encourage that. 

Bill Howat: I cannot follow that, but the 
committee might want to know that the two 
gentlemen who are sitting on my left were the 
main drivers of the whole Society of Local 
Authority Chief Executives and Senior Managers 
benchmarking exercise, which is probably one of 
the systems that can pick up on and deal with the 
issue that the convener raised.  

The Convener: I thank the three wise men for 
their evidence today. I suspend the meeting for a 
few minutes to allow for a change of witnesses. 

10:54 
Meeting suspended. 

10:58 
On resuming— 

The Convener: Before we hear from our 
second panel of witnesses, I should say that 
Cameron Buchanan, who is a committee member, 
has been delayed on a train. He hopes to get 
here, but who knows how he will fare in that 
regard? 

I welcome Ashley Gould, who is the head of 
procurement for Highland Council and from 
SOPO, which is a new acronym for you, folks—it 
stands for the Society of Procurement Officers. I 
thank Allan Mackenzie of Aberdeenshire Council 
and the Society of Local Authority Lawyers and 
Administrators in Scotland for coming to the 
meeting. He is a last-minute witness because of 
illness and his presence is very much appreciated. 

Do you have opening statements, gentlemen? 

Ashley Gould (Highland Council and Society 
of Procurement Officers): Thank you, convener. 

As a community of heads of procurement, we 
certainly welcome the proposals in the bill. We 
think that, in broad terms, it provides a useful 
harmonisation of the standards that will be applied 
across public bodies both above and below the EU 
tendering thresholds in respect of transparency, 
accountability and rights of challenge. There are 
probably a few difficulties with, for instance, the 
cost and quality balance, which was discussed 
earlier, and there is a lack of detail on the 
construction and use of award criteria, which are 
obviously present in the EU directive and the 
implementing regulations. That detail might also 
improve the consistency of behaviour among 
public bodies and fill a gap in the jigsaw. 

We certainly welcome the recognition of the 
connection between the single outcome 
agreements and the contribution that procurement 
can make to those objectives. In Highland Council, 
we have been looking at our single outcome 
agreement for some time, and there is recognition 
that a great many of the objectives that it sets out 
are achieved through the means of procurement. 
We believe that there is a real opportunity to 
integrate this area of work into the more general 
thrust of those achievements and thereby—as 
community planning partnerships or through some 
other device such as, in our case, the Highland 
economic forum—to use procurement to its 
ultimate potential to achieve those outcomes. 

11:00 
The Convener: Mr Mackenzie, do you have 

anything to add? 

Allan Mackenzie (Aberdeenshire Council and 
Society of Local Authority Lawyers and 
Administrators in Scotland): Yes. SOLAR also 
broadly supports the bill. We see that it will spread 
best practice and create opportunities for SMEs, 
supported businesses and third sector bodies. The 
introduction of the publication of procurement 
strategies and the reporting obligations are 
definitely good things. 

As I am a lawyer, you will not be surprised to 
hear me say that I have some concerns about the 
way in which the technical rules will integrate with 
the European rules. We might come to that issue 
later as you ask your questions. I suppose that my 
concerns are more on the practical, day-to-day 
level because, in my job, I give advice on the 
regulations to various services that do contracts 
on a day-to-day basis, so the bill will directly affect 
what I do. 
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The Convener: Let me start with a question on 
the issue that you mentioned. Where will the 
tensions lie between the European rules and what 
is proposed? 

Allan Mackenzie: The bulk of procurement is 
already regulated by the European procurement 
rules. Contracts above £173,000 have to go 
through the EU procedure, and it is within the 
competence of only the European bodies to alter 
that legislation. The Scottish Parliament cannot 
change it in the sense of liberalising anything. It is 
quite restrictive, and it is the way that it is. What 
you can do—the bill does it—is add another layer 
on top of that, and possibly make it slightly more 
prescriptive. That is within the competence of the 
Scottish Parliament, but you cannot liberalise 
things. 

One of the bill’s objectives is to make it easier 
for SMEs and third sector bodies to get work, but it 
is difficult to achieve that because, in a sense, it 
involves public authorities—I will not say “acting in 
a more discriminatory way”—targeting their 
procurement in such a way that those bodies can 
apply for and get that work. 

The Convener: “In a discriminatory way” is an 
interesting term. 

Allan Mackenzie: Transparency and 
proportionality are parts of European law, and they 
are already required above the £173,000 
threshold. Below that, councils will have financial 
regulations that determine how they go about 
procuring services, which usually involves them 
getting four quotations to make sure that they are 
getting best value. However, who they go out to 
below £173,000 is within the discretion of the 
authorities. They can—and often do—choose to 
pick local suppliers to bid for work. 

If, as will become the case, authorities have to 
advertise all those opportunities on the public 
contracts website, it will be open to other players 
to come in. The bill creates new processes for 
sub-threshold procurements, which will have to be 
open and transparent, so those other providers will 
have to be given a fair crack of the whip. It is 
possible that one of the outcomes will be that 
fewer local businesses will win contracts—that is a 
possible unintended consequence of trying to 
legislate in the area. 

The Convener: That is interesting. I do not want 
to put words into your mouth, but the best way to 
describe the approach might be to say “in a 
discretionary way” rather than “in a discriminatory 
way”. 

Allan Mackenzie: Europe has set the threshold 
at £173,000 because it thinks that, below that 
level, there will be no cross-border interest from 
other member states. Generally speaking—and I 
say that because things are not quite that strict—it 

is not really concerned with such lower-value 
transactions because they do not affect trade 
between member states and, as a result, we have 
some discretion in how wide we cast our net when 
advertising such opportunities. If we have to 
advertise them all on public contracts Scotland, 
anyone will be able to come along and bid for 
them. 

Stuart McMillan: I found that response very 
interesting, particularly given the evidence that we 
heard in the previous session about the social 
value of contracts. I also found it interesting in the 
context of section 9, which relates to the 
sustainable procurement duty, and in particular 
section 9(1)(a)(i), which requires a local authority 
to consider how a procurement can 
“improve the economic, social, and environmental 
wellbeing of the authority’s area”. 

There seems to be a bit of a contradiction between 
what you have just said and this particular section. 
Indeed, my understanding is that the bill actually 
deals with the point that you have raised. 

Allan Mackenzie: Are you talking about below-
threshold transactions? 

Stuart McMillan: Yes. 

Allan Mackenzie: As a result of the bill, when 
local authorities think about how to divide up this 
work, they will have to be more minded to frame 
the contract in a way that gives third sector bodies 
and SMEs opportunities to bid and might well cut 
up the work into smaller lots of lower value to 
make things easier for those organisations. 
However, there will still be a process to go through 
and, to date, that process has been relatively 
flexible. I will not call it informal, but it is far more 
flexible because it is not prescribed. 

Once you cascade the rules on transparency 
and proportionality, the process for larger-scale 
European above-threshold transactions will be 
pulled down for transactions above £50,000. The 
scary issue for the bodies involved is how they can 
cope with an invitation to tender or a pre-
qualification questionnaire or how they can fill in 
those forms, and that will be a problem here. I 
know that that can be dealt with through training 
and other initiatives but all I am saying is that 
people will enter this particular process and, when 
they lose the competition, will blame the process 
itself. I am not saying that they were more 
favoured in the past but they might have had a 
better chance simply because there was more 
flexibility in the system. 

Stuart McMillan: My impression from Bill 
Howat’s comments about the social value of 
contracts and the need to consider at the very 
outset of the proposed works the social outcomes 
that the authority wants, certainly with regard to 

727



2849  13 NOVEMBER 2013  2850 
 

 

smaller contracts, was that that work was already 
taking place and that that situation did not 
necessarily need to change as a result of the bill. 

Allan Mackenzie: If you are talking about social 
outcomes being written into the specification of the 
work that the provider has to carry out, I am sure 
that that is already going on. However, if you are 
talking about local authorities applying some kind 
of social factor in their assessment of various 
bidders and saying, for example, “This is a local 
company so it should get more points,” I have to 
say that that does not happen and, indeed, cannot 
happen under current EU rules. 

Stuart McMillan: I am not suggesting that at all; 
I am simply talking about the social and economic 
outcomes for a particular area with regard to 
smaller contracts. 

Allan Mackenzie: If I heard you right, you gave 
an example of jobs being threatened because— 

Stuart McMillan: But that was not a small 
contract. It was a larger one. 

Allan Mackenzie: The Transfer of Undertakings 
(Protection of Employment) Regulations will 
protect those jobs. If a new provider comes in and 
people are already doing those jobs, most of them 
should transfer over. That should not have been a 
problem in the example that you mentioned—I do 
not fully understand it. Perhaps there was going to 
be a massive reorganisation and the jobs were 
going to disappear anyway because of 
redundancies. However, if it was a straightforward 
case of a new supplier coming in, the people who 
were already doing the work would have had to 
transfer over. 

The Convener: Mr Gould, do you have any 
comments? 

Ashley Gould: Given the general direction of 
travel of the legislation, we may see some 
changes coming through the new procurement 
directive and the implementing regulations. Those 
will harmonise more obviously than has been the 
case with the existing regulations in terms of what 
all levels of government, from the European 
Parliament through to the Scottish Parliament, are 
trying to do on procurement activity. There is a 
great deal of interest at all levels in making things 
more accessible to SMEs and in using 
procurement as a means of achieving such 
outcomes. 

There are currently areas within the 
Procurement Reform (Scotland) Bill in which there 
is ministerial discretion to introduce new standards 
by orders, regulation or whatever, but the gaps will 
be filled when the implementing regulations of the 
new directive are introduced and there will be 
more harmonisation there. As a result, we will be 
able to see a clearer connection between what the 

bill is trying to do and what the directive is trying to 
do. 

On transparency, there is always a balance to 
be struck between how public bodies open 
themselves up to the accountability and visibility 
that they are required to deliver in their business 
opportunities and how they maintain the desire to 
award contracts to businesses in their local areas. 
The threshold of £50,000 for open-tender 
advertising through PCS has been Scottish 
procurement and commercial directorate best 
practice for a number of years; all that the bill does 
is put that in statute. Nevertheless, the threshold 
has varied substantially from one council or 
organisation to another for a number of years. We 
could argue whether the threshold should be 
£50,000, £40,000 or £100,000, but it will probably 
be helpful to everybody if the same level is 
established across the public sector so that 
everybody knows what will be advertised openly 
and what will be subject to local quotation 
exercises. 

The Convener: Thank you, Mr Gould. Stuart, 
do you want to come back in? 

Stuart McMillan: Not at the moment, thank you. 

Anne McTaggart: I have a question for Mr 
Gould. In the written submission that we have 
received from Highland Council, as opposed to 
SOPO, your answer to the question, “How should 
communities be empowered by the new 
procurement system?” is not very positive. How do 
you think the bill will assist community 
empowerment? 

Ashley Gould: The bill is quite vague about 
how it will deliver that. For various procurements, 
there is a requirement to consult the people who 
are affected by them, which is entirely right and 
proper. There are examples of Highland Council 
having done that in the provision of care at home, 
whereby we have engaged the Highland senior 
citizens network as a direct stakeholder in that 
project. It is entirely positive that that will continue 
and be built on. 

The call for evidence makes a clear connection 
between the single outcome agreement and 
community planning partnerships in how those 
partners can work together using procurement to 
deliver outcomes. That is entirely laudable as well, 
but the bill as it is drafted does not articulate 
clearly exactly how that is meant to be achieved. 

The community planning partnerships or 
economic forums—whatever they are—in the 
various regions can advance the outcomes 
considerably and in many areas are probably 
doing so, but the means of achieving that are not 
apparent in the bill. 
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11:15 
Anne McTaggart: The evidence suggests that 

CPPs can be improved, but no provisions in the 
bill appear to further that aspiration. Should such 
provision be in the bill? Will CPPs not improve 
until there is legislation in that regard? 

Ashley Gould: There is certainly a risk that the 
issue will be missed, if that is an aspiration of the 
Scottish Government. It seems to be a positive 
outcome that we should act more in partnership, 
not just as users of the same frameworks but as 
stakeholders in the same outcomes. I can speak 
only for my council’s single outcome agreement, 
but a great many of the outcomes are delivered 
through procurement, so at least a cross-section 
of partners in each case, if not all the partners, will 
be stakeholders in those outcomes. There is 
therefore a strong argument for having all 
stakeholders act collaboratively to influence how 
the specification, the award criteria, the supply 
selection criteria and so on are formed, and how 
the resulting contract and delivery machinery is 
governed, to ensure that the outcomes are 
delivered as required by the partnership as a 
whole. 

Anne McTaggart: How could we amend the bill 
to ensure that we increase community 
empowerment and community benefit? 

Ashley Gould: Perhaps, rather than specific 
provision in the bill, there should be a stronger 
connection between the bill and community 
engagement in general, that is, how councils and 
other public bodies engage with their communities 
and report back on the engagement. 

If the bill is amended to require that someone 
who is dealing with a procurement project must 
consult the community, care will need to be taken 
to ensure that bodies speak to people who actually 
have an interest in the outcome that is being 
delivered. A broad section of the community will 
probably not have an interest in each procurement 
project; the issue will be how consultation is 
targeted. 

A provision to require consultation with the 
people who would be affected by a project might 
be as far as the bill needs to go. However, the 
legislation that covers community empowerment 
and dialogue in that regard should perhaps refer to 
the use of procurement as a tool of public service 
delivery and require that there should be 
community engagement, specifically on the 
procurement mechanism that is used to deliver the 
outcome that is under consideration. 

The Convener: I heard a phone beep. I remind 
everyone to switch off their phones, because they 
interfere with the broadcasting equipment. 

Richard Baker: Mr Mackenzie said that it will 
potentially be more difficult for small local 
businesses to win contracts under £173,000. Will 
that be addressed by other aspects of the bill, 
such as the provisions on social outcomes, 
community benefit clauses and the like? What you 
suggested would fly in the face of the whole drive 
of the bill, as I think Mr McMillan said. 

Allan Mackenzie: I am looking to the future. I 
do not know for a fact that what I suggested will 
happen, but my impression is that a complicated 
procedure will frighten off inexperienced bidders. 
Currently, we can have a reasonably flexible 
procedure for contracts under £173,000. 

When the new approach comes in, which 
broadly mirrors the European requirements—there 
is more regulation to come—I expect that councils 
will procure for lower-value transactions in much 
the same way as they currently do for above-
threshold transactions, which will be an 
intimidating process for less-experienced 
providers. It is about psychology. Even though the 
point is to try to make the process easy for people, 
I think that the system will put some people off. 

Richard Baker: Should the Scottish 
Government revisit that element of the bill? 

Allan Mackenzie: I can see that the 
Government is trying to encourage best practice 
throughout. In a sense, it wants to standardise the 
approach. Ashley Gould will be able to speak to 
that better than I can because he runs a 
procurement service, but I cannot see how we can 
do it in any way other than to run a similar kind of 
operation that will be transparent and 
proportionate. We will have the same 
considerations in the back of our minds. We might 
have a slightly cut-down procedure, but it will be 
similar. 

Ashley Gould: Assuming that the £50,000 limit 
for advertising and the other provisions of the bill 
are enacted as they stand, there will be a mirroring 
above and below threshold of the need to 
advertise, respond, invite invitations and award 
transparently. However, those are pretty 
fundamental principles. Aside from the advertising 
aspect, even though we are self-selecting people 
through a quotation process, that process should 
still be open, transparent, properly competitive and 
accountable in its procedures and decisions. 

How we as public bodies deal with risk and how 
businesses respond to that are elements of that. 
By that, I mean not the risk of legal challenge, but 
the perceived risk of any given project and how 
that risk is built into the various aspects of what we 
do. 

This is perhaps ignored initially, but we have to 
start by asking questions. What outcomes are we 
trying to achieve through the project, and what 
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risks—financial, service and legal—are associated 
with it? How do we deal with those risks as we 
implement the project, from formulation of the 
specification to delivery of the contract? How do 
we get the balance right? What, in managing risk, 
do we deem is the proportionate minimum that we 
must do in order to put in the safeguards to ensure 
that outcomes are delivered? How do we, as a 
community of public bodies, make sure that we 
apply the standards proportionately, fairly, openly 
and consistently across the piece? 

It is more a question of practice and the 
approach to all the risks with which we are dealing 
than, necessarily, of a purely procedural 
methodology that goes from the point of 
advertising to the point of contract award. That is 
how procurement has, historically, been 
perceived, and it is a wrong perception. It is much 
broader than that. 

Richard Baker: Mr Mackenzie said earlier that 
he hopes that the bill will generate new 
approaches to social outcomes, including use of 
smaller contracts, to achieve some of its 
ambitions. Mr Howat in particular reflected on the 
fact that procuring authorities can already take 
those approaches. Can we be confident that 
legislating will change the approach and lead to 
what Mr Linkston called “a mushrooming” of 
community benefit clauses over the next two 
years? Can we look forward to that or is it perhaps 
on the optimistic side, given the current culture? 

Allan Mackenzie: I expect that the bill will lead 
to more use of community benefit clauses. That is 
inevitable. However, I also suspect that the fact 
that the bill contains a £4 million threshold will 
mean that people will think that they do not need 
to regard inclusion of community benefit as a rule 
in contracts below £4 million. The more 
enlightened authorities will apply the provisions 
below that level, but some authorities will think that 
they do not need to be too concerned about 
community benefits if the contract is worth only £2 
million. The bill has set a kind of target and, quite 
often, such targets become the minimum at which 
people need to think about the measure. I am sure 
that some authorities will apply the provision below 
the level—I know because I have worked for a 
couple of them recently. They will have a matrix of 
benefits that they expect per £1 million of 
expenditure. 

Richard Baker: That will not just be about 
legislation on its own; other leadership will be 
required to ensure that all authorities buy in to the 
approach. 

Allan Mackenzie: I guess—I do not know for 
sure—that the £4 million figure was chosen 
because it is broadly in line with the works 
threshold for public works contracts. The figure for 
big contracts that must be advertised is, I think, 

£4.3 million, and it tends to be works contracts that 
attract community benefit clauses, such as 
apprenticeships and training. 

John Wilson: Good morning. To return to Mr 
Mackenzie’s point about getting SMEs and 
community organisations to bid for contracts, it 
may be that some local authorities and other 
organisations want to break up those contracts 
into lots below the £50,000 threshold. Would not 
that lead directly to an increase in administration 
because of the need to draw up, administer and 
monitor all those contracts? Does Mr Gould have 
any comments on that? 

Ashley Gould: There is certainly a risk of that 
happening. Developing best practice is a learning 
process and what the authority is trying to achieve 
will be determined incrementally. An example that 
immediately springs to mind is our amenity grass-
cutting contracts. The one before last was 
advertised as a homogeneous, single contract, 
and although there were a couple of lots in it, we 
had one single provider. We then divided up the 
contract in order to get the SME community to 
access the eight administrative areas that 
Highland Council used to be made up of. We 
found that, even after engagement with the 
business community, we did not achieve that. 
When we go out to tender again, we will make it 
up into much smaller lots because when we asked 
businesses why they did not bid, we were told that 
the contracts were still too big. For example, a 
company that might be able to do Wick or Thurso 
could not necessarily do all of Caithness. 

We will learn from that. The next time we go out 
to tender we want to achieve engagement with 
SMEs. We do not know exactly how we will lot up 
the contract; it may be done according to planning 
and settlement division or by associated school 
group area. We will find a way to work within the 
regulations—this is all achievable in the 
regulations as they stand—to lot up the contracts 
to achieve maximum penetration into the SME 
community. A process of engagement with the 
business community will be needed to encourage 
them to participate, because getting them to 
respond to the opportunities that we put out on 
that basis is an on-going difficulty. 

John Wilson: You said that you previously 
broke one contract into eight contracts, and that 
you are now thinking about dividing it further. What 
would be the additional cost to the authority were 
that to happen? I assume that breaking up 
contracts does not come without costs. 

Ashley Gould: That is correct. We have not 
quantified the amount, but there would 
undoubtedly be an additional administrative 
burden in managing, for example, 25 contracts as 
opposed to one. However, we will still have to 
monitor the service where it is delivered. For 

730



2855  13 NOVEMBER 2013  2856 
 

 

example, if one is monitoring the provision of a 
service across an area such as Highland, one still 
needs to carry out a service inspection in Fort 
William and the same inspection in Wick to ensure 
that the service users are getting the same 
standard of service. In that sense, whether you are 
dealing with one or 25 contractors does not make 
any difference. 

There may be a burden in managing the 
relationships between the contractors. For 
example, if an authority takes several smaller 
contractors to task for service delivery failure, that 
might be slightly more difficult than asking one 
contractor to provide explanations for failures in 
specific areas and proof of improvement. 
However, as I say, the inspection regime would 
probably be broadly the same. 

John Wilson: I accept that the inspection 
regime might be broadly the same, but what about 
administration of contracts? If an authority’s goal 
when procuring services—we will work round the 
phrase “best value”—is to reduce costs, but the 
administration and delivery costs of those 
contracts are increased, how is that measured 
against delivery of the contract? It is fine to say, 
for example, “We will let out contracts for 
£250,000,” but if the work will cost more to 
administer than it did previously with a single 
contract, how is the value of the contract to the 
local authority measured? Does that get eaten up 
in the local authority’s administration costs and 
therefore does not count towards delivery of the 
contract? 

11:30 
Ashley Gould: Measurement of our costs has 

not historically been anticipated or measured as 
part of the total cost of acquisition. 

The Convener: When you say “our costs”, do 
you mean those of the procurement service? 

Ashley Gould: I apologise; I mean the 
contracting authorities’ administrative costs. 

On achieving savings or incurring additional 
costs, the key question to ask right at the 
beginning of a project is, “What are our goals?” 
Are we aiming to reduce our costs through the 
medium of the contract? Is the goal something 
else, or is it a combination of those things? It is a 
question of how we look at all the things that we 
are trying to achieve through the medium of the 
contract and trying to understand their implications 
right at the beginning. I presume that, if the only 
target is reduction of costs and there is no other 
concern, we would be bound entirely by economic 
rationality; we would not really care about the 
socioeconomic effects of a contract, and we would 
go for the highest level of aggregation. However, 
that runs contrary to the spirit of what the bill is 

trying to do and, certainly, to what my organisation 
is trying to do on aggregation and lotting. It 
presumes that contracts will be broken down into 
the smallest possible lots unless there is a clear 
justification for not doing so. Therefore, it turns the 
old approach on its head in many ways. 

John Wilson: It turns the approach on its head, 
Mr Gould, but I understood that the local 
authorities and other agencies went for 
procurement to try to reduce costs and get best 
value for the services that are delivered. However, 
you have indicated that your authority has not 
totalled up the costs of breaking up a large 
contract and splitting it into eight contracts. You 
have indicated that the likelihood is that you will 
look at 25 separate contracts. The cost savings to 
the authority may be minimal, or there may not be 
any savings at all to the authority, because at the 
other end of the administration of those 
procurement contracts, the costs for developing, 
administering and monitoring those contracts will 
be more than any savings that are made through 
the procurement process. In moving from one 
large contract—I do not know what the value of 
that contract would have been—to 25 individual 
contracts, I assume that you would expect to make 
some savings in the delivery of that contract, but 
the other side of that is that the additional costs for 
the administration, monitoring and delivery of 
those 25 contracts would mean that the costs 
would be greater than the costs of administering, 
monitoring and delivering one contract across the 
local authority area. 

Ashley Gould: I should say immediately that 25 
was an entirely hypothetical number. I do not know 
what the number would be. 

John Wilson: It was a figure that you threw out; 
I just threw it back at you. 

Ashley Gould: Whatever the number is, we 
have not historically measured the administrative 
costs of a lot of the effects of the lotting strategies 
that we have implemented. 

Given the tightness of our resources as we go 
into the next few years, and the budgetary 
constraints that we will be bound by, we will 
undoubtedly need to be a lot clearer about the 
administrative cost, and to balance our approach 
to achieving cashable savings through delivery of 
lower-priced contracts with the costs of taking one 
view of how a service should be delivered, as 
opposed to another. 

John Wilson: Do you know whether any local 
authority in the UK has done that work and 
calculated the real cost to the authority of letting a 
procurement contract with the additional costs that 
may be associated with putting the contract out to 
tender? 
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Ashley Gould: In terms of internal 
administrative costs, no. I am not aware of any 
such work. 

John Wilson: Thank you. 

Mark McDonald: I have one question, although 
it might lead to a supplementary depending on 
how it is answered. I asked the previous panel of 
witnesses whether the appropriate balance is 
being struck between looking at procurement in a 
monetary context and looking at quality. Their 
response was that, although on paper quality is 
factored in to procurement decisions, they are still 
driven too much by monetary considerations. Do 
you agree? 

Allan Mackenzie: In setting out a strategy, we 
make a judgment about the balance between 
quality and price. Most procurement transactions 
are judged on what is most economically 
advantageous rather than just on what has the 
lowest cost. It is rare for simply the lowest cost to 
be considered, because a quality factor is usually 
built in. 

The balance is determined by the thing that we 
are buying. If we are buying widgets, price will be 
the main factor. We will set a minimum standard 
for the widget that we want and the quality 
element will be pretty marginal. If we are buying 
professional services, price might be less of a 
consideration and we will focus far more on 
quality; the split might be 70 per cent quality and 
30 per cent price. We have that discretion now, so 
there is nothing new there. 

We can apply as much importance to quality as 
we want, although there has to be some kind of 
economic catch. If we ignored price altogether, 
people could charge us an absolute fortune 
because we would just keep paying. We have to 
set some parameters, but we can attach the 
weightings in whatever way we determine 
according to the procurement strategy. 

Ashley Gould: I agree. We have a huge range 
of balances between cost and quality. If we are 
dealing with something that is defined closely by a 
British standard or some other technical standard, 
and it will not vary from one manufacturer to 
another, the vast majority of the weight will be on 
the cost. If we are dealing with something that is 
highly risky, for which the council has huge 
reliance on a given contractor and which is 
essential to delivery of public services, we will 
ensure that the evaluation is heavily weighted 
towards the qualitative aspects. 

Mark McDonald: In all my time in local 
government, I do not recall seeing a contract being 
let where the weighting was 70 per cent quality 
and 30 per cent price, but I take the point that 
discretion exists. 

How do you see the bill’s provisions on 
community benefit being factored in to future 
procurement weightings and decisions? 

Ashley Gould: On your first point, as an 
example, the weighting for our roads weather 
forecasting contract is 80 per cent quality and 20 
per cent cost, because it is vital that we send the 
gritters out to the right places at the right time. In 
many ways, as long as we can afford the service, 
quality is paramount. The service has to be 
delivered, so quality has been given that 
weighting. 

On community benefit, it is the goals and the 
specification that are used to describe the 
objectives that give rise to the right balance 
between cost and quality. Focusing on quality will 
not, in itself, necessarily deliver community 
benefits. They have to be built in as specific 
deliverables at commencement, when the 
requirements and the specification are formed. 
From that, we can determine what questions we 
want to ask potential bidders and how much 
weighting we will afford to those questions. 

Allan Mackenzie: I agree. We have to build 
community benefits into the specification. If they 
are not in the specification, we should not score 
them in the evaluation, because we cannot 
capture them. Someone could say, “I’ll give you 
100 trainees,” but if that is not in the specification, 
they do not have to do it. It is vital that such things 
are contractual terms and that, when we plan 
procurement, we say that we expect people to 
deliver however many training places. 
Alternatively, they can populate that area, saying, 
for example, “We can deliver five apprenticeships.” 
We will capture that, and we can then score it. 
However, if we have not specified such benefits at 
the outset, we cannot judge them at all. 

Mark McDonald: How tightly would you expect 
community benefit to be defined, either 
legislatively or in guidance? You both represent 
quite rural authorities. The previous panel 
expressed the view that community benefit in an 
urban community may differ greatly from that in a 
rural community. How do you see community 
benefit being communicated, as it were, to ensure 
that it is neither just a token consideration for 
authorities, nor is it so prescriptive as to make it 
difficult for different authorities to apply it? 

Ashley Gould: It has to be linked to the specific 
targets and priorities of the organisation. The 
question is really how the procurement project is 
used to deliver the outcomes, and it relates to the 
single outcome agreement. What are the links 
between the priorities that the organisation wishes 
to deliver and the sets of procurement-based 
projects that it expects to award over the next 
year, three years and five years? Can we establish 
a link between delivery of contracts and 
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achievement of the outcomes? If we can, that is 
potentially what community benefit means to the 
authority. It is important to establish that link. 

If you are going to legislate for community 
benefit, it needs to be defined loosely enough to 
encapsulate the particular aims and priorities of 
organisations, which vary enormously from one 
council area to another, as you said. 

Allan Mackenzie: When I worked at 
Renfrewshire Council, it had a matrix of 
community benefits that would be expected from 
certain types of contracts relative to the amount of 
expenditure. It tried to be consistent in its 
approach. Aberdeenshire Council also requires 
community benefits, although I am not sure that its 
approach is as rigidly defined. Each council is 
different for the very reason that you suggested—
there are differences between what urban councils 
and rural councils can practically achieve. 

It is easier to get community benefits from 
higher-value contracts than it is from lower-value 
ones. If an authority issues lots of lower-value 
ones, it might be more difficult to get community 
benefits. Getting SMEs involved is a community 
benefit in itself, but it might be harder for such 
authorities to get extra traineeships or 
apprenticeships. If a company is only getting 
£100,000, how can it afford to take on a trainee or 
an apprentice whom it will employ for the next five 
years? How can it build that in and take that risk, 
unless that is part of the normal business that it is 
planning anyway? 

The Convener: Thank you very much for your 
evidence today, gentlemen. 

I suspend the meeting until 10 to 12 for a 
change of witnesses. 

11:44 
Meeting suspended. 

11:50 
On resuming— 

The Convener: We move to our third panel of 
witnesses. I welcome Fraser McKinlay, the 
director of best value and scrutiny improvement at 
the Accounts Commission for Scotland; Elma 
Murray, the chair of SOLACE and the chief 
executive of North Ayrshire Council; and David 
Martin, the former chair of SOLACE and the 
current chief executive of Renfrewshire Council. 
Do you have any opening remarks, folks? 

Elma Murray (Society of Local Authority 
Chief Executives and Senior Managers and 
North Ayrshire Council): If I could say a few 
words of introduction, that would be helpful. I want 

to make a couple of points about councils’ position 
on procurement and the bill. 

There is a supportive environment across 
councils and our community planning partners 
regarding the principles of the bill. In particular, we 
want to ensure that procurement is transparent, 
consistent, sustainable and business friendly. 
CPPs are also supportive of the measures in the 
bill that will ensure that there is a level playing field 
for SMEs, and facilitate bids from the third sector 
and supported businesses. 

Fraser McKinlay (Audit Scotland): Thank you 
for the invitation, convener. As we say in our 
written submission, Audit Scotland is undertaking 
an audit of procurement in local government on 
behalf of the Accounts Commission for Scotland. 
We are in the middle of that work, so I am not able 
to say much specifically about it today, but the 
Accounts Commission would be delighted to come 
back in the spring, once that report has been 
published, to brief the committee if that would be 
of interest to you. 

David Martin (Renfrewshire Council): I do not 
want to go over territory that the committee has 
already covered this morning. It is important to 
work with communities actively to build capacity to 
engage with the whole procurement agenda. The 
committee may wish to develop that in questions. 

The Convener: Thank you. That is useful. I 
asked one of the earlier panels about the levels of 
risk aversion that exist and the blame that is 
sometimes cast by services that say that the legal 
or financial sections of councils are driving the 
procurement agenda. In your experience, is that 
the case? If not, how can we rebalance the 
process so that people recognise the reality? 

Elma Murray: I do not recognise that within the 
local authority environment or across our 
community planning partners. For a few years, 
councils have been on a journey and, with the help 
of Scotland Excel, which Mr Martin has a key role 
in leading, we have a procurement capability 
assessment that allows us to look at how councils 
are performing in that regard. A lot of that is about 
how we work with stakeholders and partners. 

Procurement has broadened a lot, and people’s 
understanding of how procurement can be used to 
more effect in local areas and within communities 
has changed significantly over the past few years. 
I do not see any demarcation between different 
services or any blame—I do not see any of that at 
all. There is much more collaboration and use of 
procurement to effect real and lasting change 
within communities. 

David Martin: I take the same view. The 
previous witnesses discussed the direction of 
travel of legislation in Scotland over the past five 
years. Whether that is community planning 
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legislation, equalities legislation, the proposed 
community empowerment and renewal bill, the 
Procurement Reform (Scotland) Bill or, going back 
10 years, best-value considerations, it all takes us 
in the direction of trying to ensure, first, that 
councils work corporately and collectively and, 
secondly, that they engage fully and meaningfully 
with their communities. 

SOLACE under me and now under Elma Murray 
has a largely positive experience of tackling that 
agenda. There are, of course, war stories and 
there is no doubt that improvements could be 
made but my experience of procurement and 
strategic commissioning over the past few years is 
that councils have improved things. We have not 
got it 100 per cent right but the situation is a lot 
better than it was, and we will continue on that 
journey. 

The Convener: We usually hear about 
situations in which bidders have failed for one 
reason or another and it is quite easy for a 
council’s procurement section to lay the blame at 
someone else’s door. Will the openness and 
transparency that the bill hopes to achieve save 
some of that grief and allow us to talk in a 
completely and utterly open way to bidders who 
have failed about why they have failed? Moreover, 
will that transparency stop some of the more risk-
averse practices that might exist in some places? 

Elma Murray: A number of authorities are very 
supportive of the bill’s proposals on giving 
feedback to bidders, particularly those who have 
not won contracts in a competition and especially 
if the bidders were very close in the final 
evaluation; that feedback will focus on where they 
featured in the evaluation so that they understand 
the nuances in the contracting authority’s tender. 
However, although there is already an open 
approach to and a welcome for the proposals on 
feedback, I should note that a number of 
authorities are already giving that kind of feedback 
because they believe it to be good practice. 

To be honest, I have not had any recent 
experience of or heard any complaints from 
unsuccessful bidders about one part of an 
organisation blaming another with regard to 
procurement in the public sector. The comments 
that I tend to get are much more general. 

As for being risk averse, we in the public sector 
tend more to talk about being risk aware, 
understanding the risks and what we are doing to 
mitigate and manage them. Doing something 
different or new or taking a different step always 
comes with some risk, but if we are aware of that 
risk and have plans in place to manage it 
throughout the procurement process we will be 
moving in the right direction. 

David Martin: I endorse those comments. 
Regardless of the size of the contract, debriefing 
suppliers is much more common and widespread 
than you might appreciate. There are many good 
reasons for that. In the previous session, for 
example, Mr Gould talked about the learning 
process and I think that it also helps to evolve our 
thinking about consulting user and supplier 
intelligence groups before specifying a contract 
and about how we maximise the opportunities that 
the procurement reform legislation is trying to 
capture. That sort of thing is much more 
commonplace now than was the case; indeed, 
Scotland Excel has been doing it for some time, 
although of course it does not cover the totality of 
procurement activity that Scottish councils carry 
out. 

Previous witnesses have indicated that for many 
years now all councils have had—indeed, are 
required to have—standing orders on contracts, 
most of which reflect good if not best practice. 
Historically, that might not have been the case. It 
is commonplace for Scottish local authorities—
certainly for my authority and for Elma Murray’s—
to actively seek out dialogue before a contract is 
tendered or advertised and after the award has 
been made to ensure that we learn from the 
process for the next time that we evolve a contract 
or set of contracts. It is all about taking a strategic 
approach to procurement and I welcome the fact 
that the bill, in effect, simply wraps around that 
and enshrines it in law. 

12:00 
Fraser McKinlay: There is a potential inherent 

tension in all this, and under the general duties in 
the bill. Section 8(1) makes it very clear that a 
“contracting authority” must 
“treat relevant ... operators equally and without 
discrimination” 

and 
“act in a transparent and proportionate manner.” 

Section 8(2) is about complying 
“with the sustainable procurement duty.” 

That duty is described in section 9. Section 8(3) 
states that 
“a contracting authority must not do anything in pursuance 
of” 

the sustainable procurement duty 
“that would conflict with its duty under subsection (1)”, 

which is the one about equality and avoiding 
discrimination. Those two duties are not 
necessarily always easily squared off, particularly 
if somebody is on the losing side, if we want to use 
that phrase, in a bidding process. One person’s 
supporting of sustainability might be another 
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person’s lack of fairness, so I think that something 
needs to be worked through. I am not saying that 
that is a problem; it is just the way of it. Having a 
bill that sets that out more clearly is probably 
helpful. 

The Convener: I think that you were here 
earlier when Mr Mackenzie gave evidence. I am 
paraphrasing, but he said that authorities can be a 
little bit discriminatory at the moment in awarding 
contracts; I tried to see whether he would move 
towards them being discretionary. Are you seeing 
some levels of discrimination under the current 
system in the awarding of smaller contracts? 

Fraser McKinlay: We do not have any 
evidence of that. Obviously, if anything were to 
come across our table, we would look at it 
seriously. However, there are lots of examples of 
people who are not happy because they have lost 
out. It is important that those claims are taken 
seriously and considered seriously. As colleagues 
from SOLACE said, engagement must be at the 
heart of what the bill proposes. The procurement 
element should be viewed as part of a system of 
public service design and delivery whose purpose 
is to improve outcomes for local communities. 
Procurement can play an important part in that, 
but it will not in itself fix it. 

The Convener: There is a perception among 
some folk out there that you auditors look only at 
the monetary value of a contract and do not 
necessarily take into account quality, community 
benefit or various other things. How would you 
respond to such an accusation? 

Fraser McKinlay: Heaven forbid that anyone 
would think that about auditors. There was an 
interesting conversation earlier in the meeting 
about best value. In fact, as you know as well as I 
do, best value is very clearly defined in the Local 
Government in Scotland Act 2003. That is our 
starting point. When we consider best value, we 
look at the balance of cost, quality, time and other 
things. 

I would hope that we do not take a very narrow 
view; indeed, I am confident that we do not. We 
will continue to be challenging around councils 
being clear what the objective of the procurement 
exercise is. If a council chooses not to take the 
lowest bidder, people need to understand why. As 
we heard from Ashley Gould, if a council chooses 
to change its process from letting one big contract 
to letting lots of small contracts, we would want to 
see evidence about why that was thought to be a 
good idea. Presumably, in the context concerned, 
the argument would be about the value of 
supporting fragile communities in the Highlands. 
However, we would ask for the evidence that the 
council had used in its decision-making process 
and in designing the policy; that would explain 

matters and give us confidence that it had not all 
been thought about after the event. 

The Convener: That would include having a 
look at the council’s standing orders. 

Fraser McKinlay: Absolutely. 

The Convener: Mark McDonald has a 
supplementary question. 

Mark McDonald: Mr McKinlay, you made the 
point that best value is very clearly defined. Do 
you think that it is very clearly understood at both 
officer and elected member level? 

Fraser McKinlay: That is indeed a different 
question. I guess the position is variable. As David 
Martin said, best value has been around since the 
2003 act, but the concept was around a good bit 
before that. I believe and I would argue—I would, 
wouldn’t I?—that the best-value audit has helped 
over the years. I think that there is a pretty sound 
understanding across local authorities of what best 
value is. Particularly when we get into 
procurement issues, there can be confusion and 
people use the term “best value” when they mean 
cheapest. We are absolutely clear that that is not 
what best value is about and it is not the basis on 
which we would review any such process. 

The Convener: We have heard a lot about risk 
and, obviously, there are opportunities. Do the 
proposals in the bill provide real opportunities and 
are there any other opportunities that could and 
should be taken but which are not currently 
provided for in the bill? 

David Martin: Earlier, the question of local 
authorities’ risk appetite was discussed. Since 
2008, the willingness of local authorities to take 
appropriate and proportionate risk, always with an 
eye on the auditors, has increased significantly. 
There is an inevitability about that, because of the 
financial circumstances that councils and other 
public sector bodies have been facing. That has 
led us to be more innovative and creative in the 
way that we deliver services generally. My 
experience is that council officers and members 
are much more willing to consider alternative 
service delivery models and, if you like, co-
production. I must admit that that term is not the 
best, but working much more actively and jointly 
with communities on all aspects of service—
construction, planning, delivery and monitoring—is 
now much more embedded in local authorities. I 
think that the risk appetite is much more 
proportionate as a result. 

Elma Murray: Convener, you asked whether 
there are more opportunities that could be taken. 
The bill gives us the opportunity to get more of us 
to the same place more quickly and it gives us the 
environment to be more creative, because of the 
social value aspect that is built into it. The bill 
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gives us much more opportunity to be more risk 
aware in the way that I talked about earlier. 

The Convener: After implementation, if the bill 
is passed, should the committee revisit it to ensure 
that best practice is being exported across the 
country? 

Elma Murray: Many of us would probably 
welcome that. 

Fraser McKinlay: One opportunity is to think 
about how, as has been mentioned, procurement 
is embedded in the delivery of improved public 
services outcomes. It needs to be seen in that 
context and therefore alongside the proposed 
community empowerment and renewal bill, health 
and social care integration and lots of other things 
that are going on. There is a risk that the 
Procurement Reform (Scotland) Bill is seen in 
isolation from those other things whereas, if the 
reform is to succeed and meet the ambitions, it 
needs to be seen as part of a wider public service 
reform agenda. Focusing purely on the 
procurement function ain’t going to do that—it 
needs to be seen as part of a much bigger system 
of improving public services and public service 
reform. 

Anne McTaggart: I entirely agree with you that 
the bill has to be seen in the larger holistic context 
of the other bills that are going through the 
Parliament. 

I want to ask about support for community 
groups, voluntary organisations and SMEs under 
the bill. Your written submission says that you are 
aware of the practice in some local authorities but 
you are not in the best position to comment on its 
effectiveness. Can you comment on an example 
that you have seen? 

Fraser McKinlay: I am afraid that I cannot do 
that today, mainly because I am not close enough 
to the detail of what the team has been doing on 
the audit. To be absolutely honest, the submission 
probably should say that we cannot comment on 
the effectiveness yet because we are in the middle 
of doing the work, but I hope that, when we do the 
audit report in the spring, that is one of the things 
that we will look at. The good news that I would 
take from that is that there are examples out there 
of supplier development programmes and local 
authorities working to support a market locally, 
which is a good thing. However, I am afraid that I 
cannot say much more than that today. 

The Convener: We can perhaps come back to 
that if we decide to go down the route of post-
legislative scrutiny. 

Anne McTaggart: Thank you for that, Mr 
McKinlay. I welcome your positive stance. Can the 
other two witnesses give examples of best 

practice in supporting community groups and 
voluntary organisations under the bill? 

Elma Murray: Our written evidence to the 
committee touches on a couple of examples in 
David Martin’s authority and my own. I will go on 
to talk about those in the North Ayrshire Council 
area.  

More generally, a number of local authorities, if 
not all of them, will have regular meet-the-buyer-
type events. We get various SMEs in and they 
meet service managers who are involved in 
contracting, and our procurement team, and we 
explain to them the process that we go through, 
how procurement happens, what its stages are, 
and we check what support they need to put them 
in the best possible position so that they can 
procure or tender effectively. 

We also often work with communities to build 
their capacity. I think that you heard some 
evidence in the earlier session that not all 
communities want to engage in this way. Again, 
we need to balance it and work out when 
communities want to do that. 

In North Ayrshire, we work hard with the 
Ayrshire Community Trust, which takes the lead 
role for the third sector across Ayrshire, not just in 
North Ayrshire. We have been getting Ayrshire 
Community Trust to lead on a lot of the community 
activity and we support it in that. Sometimes that is 
as part of a piece of commissioning that we have 
done and sometimes it is because it is part of the 
trust’s core role and it just gets on and does it. 

The example that is cited in our written evidence 
to the committee is something called partners for 
change, which we have been working on during 
the past year or so. That is led not by our senior 
procurement manager, but our head of community 
and cultural services because we strongly believe 
that getting the third sector more actively engaged 
in how it works with us has to be done through our 
community services. That is where we have the 
strongest degree of trust in working with the third 
sector just now, so we are building from a good 
place. We have therefore done quite a bit of work 
over the past year with a number of workshops. 
We now have a commissioning improvement 
programme, the lead roles for which have been 
shared around all the partners so that it is not just 
the council. The council does have a role, as does 
the Ayrshire Community Trust, but other partners 
have roles to implement particular elements of the 
improvement programme, so everyone has a part 
to play. 

David Martin: Convener, you made this point 
earlier in the evidence session, and one of the 
things that strikes me is that different communities 
are motivated by different things. For example, the 
Paisley Development Trust is interested in the 
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restoration of historic buildings so it wants to get 
involved in works contracts. The Renfrewshire 
Carers Centre is actively involved in learning 
disability services and is commissioning an 
approach for older people’s services. Different 
communities have different communities of 
interest, so they require slightly different 
approaches. The bill needs to recognise and 
permit that flexibility. 

That said, I mentioned community capacity 
building earlier. One of the approaches that we 
have tried to take—it is not without risk—has been 
to commission our single interface organisation, 
which is called Engage Renfrewshire. We have 
agreed to pay more than £1 million over three 
years to Engage Renfrewshire to help us to deliver 
the community plan and the single outcome 
agreement. That ranges through everything from 
running our public services panels—some level of 
community inspection and involvement is about 
feedback about services; not everyone wants to 
get involved in the delivery of services—all the 
way through building capacity in communities 
through community learning and development, 
and providing support services to small and 
microbusinesses in the third sector. It is a bit of a 
leap of faith, but we think that it is the right 
approach to building the kind of capacity that the 
committee has mentioned this morning. 

The approach also has rigour because we are 
ultimately following the public pound and ensuring 
that that significant amount of resource delivers 
the outcomes that we want. The approach is not a 
hit-and-hope one, to use golfing parlance; it is a 
progressive and programmed approach to building 
community capacity. 

One of the things that we hope will come out of 
the proposed legislation is that community 
businesses, third sector organisations and 
development trusts will be much less fazed by the 
bureaucracy of procurement and be better able to 
engage with it. That is a tangible outcome that we 
hope to be able to demonstrate in time. 

12:15 
John Wilson: I will start with Mr McKinlay. You 

were in the public gallery when I questioned Mr 
Gould about the cost and the value of 
procurement to a local authority and whether, 
when a local authority decides to procure certain 
services, the additional costs of monitoring and 
managing that process are taken into account. Will 
the Accounts Commission look at those issues as 
part of its work on procurement in Scotland? 

Fraser McKinlay: Those are exactly the kind of 
questions that we will ask with some of the case 
studies that we will be looking at. We will also ask 
about the extent to which authorities understand 

both sides of the equation. As far as the example 
that Ashley Gould gave is concerned, it seems to 
me that he recognised that higher administrative 
costs are likely to be involved when 20-something 
contracts are administered rather than one. 
However, we would expect to see the thinking and 
the evidence that supports the argument that 20 or 
so local businesses in fragile and remote 
communities would benefit from that procurement 
in a way that they might not otherwise have done. 

Our expectation is that if decisions are made to 
change quite dramatically how a service is 
procured and delivered, we would want to see 
evidence that both sides had thought through any 
possible increases in costs, any additional 
benefit—by which I mean benefit not just to the 
local authority but, ultimately, to the community—
and the extent to which that would support what 
the council and its partners are trying to do with 
those communities. 

John Wilson: So, if a local authority were able 
to justify the splitting up of one contract that had 
been delivered by the grounds maintenance 
department of a local authority into 25 individual 
contracts, although there might be additional 
administrative costs associated with that, that 
would tie in with the Accounts Commission’s view 
on best value? Would the Accounts Commission 
accept that? 

Fraser McKinlay: Yes. The best-value duty is 
about the continuous improvement of the delivery 
of the functions of a council. We would take that 
rounded view, as long as the evidence was there 
to justify that decision. 

John Wilson: Logically, that leads to the 
conclusion—this is my conclusion—that it might 
not be the best way forward for a local authority to 
put out to procurement services that it delivers. 

Fraser McKinlay: It is horses for courses. We 
would want to see consideration being given to 
what a council or a partnership was trying to 
achieve, the service being designed in that way 
and a decision being made about how best it could 
be delivered, and by whom, with the procurement 
approach and strategy being designed to support 
that. 

I return to my point about the procurement 
process being seen as part of a system of public 
service delivery, rather than a thing that happens 
somewhere else. It has to be built in. This will 
sound like a plug for one of our upcoming reports 
but, as it happens, we are to publish a report—in 
January, I think—on options appraisal as part of 
our “How councils work” improvement series. We 
think that options appraisal is an extremely 
important part of the discussion. It is necessary to 
figure out what options are available for delivering 
a service if, indeed, it is to continue to be 
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delivered. Working through that process will 
include giving consideration to whether and how a 
service should be procured. 

John Wilson: Thank you very much. 

Mr Martin, I note that you indicated in your 
opening remarks—if I picked you up correctly—
that you are the chair of Scotland Excel. 

David Martin: I am the chair of the chief officers 
management group; the chair is an elected 
member. 

John Wilson: Thanks for that clarification. How 
many local authorities are members of Scotland 
Excel? 

David Martin: All 32. 

John Wilson: None of them has opted out. Do 
they all use the full range of services that are 
provided by Scotland Excel? 

David Martin: They do. 

I will give a bit of background on Scotland Excel, 
if I may. We are now five years old; the first two 
and a half years of our existence involved all 32 
councils, ultimately, joining Scotland Excel. The 
length of time that that took was not to do with a 
reluctance to travel—it was because many of them 
had existing contracts, some of which still had a 
significant time to run. They then took advantage 
of the Scotland Excel contracts on renewal. All 32 
councils have been part of Scotland Excel for 
some time now and there are about 45 current 
contracts—I do not have the exact figures to hand; 
forgive me for that—and all councils use all of 
them most of the time. The average penetration of 
contract use is in the high 80 per cents and it is 
growing year on year. 

The approach, of course, is to try to ensure that 
the contracts that are let across Scotland are 
flexible enough to deal with a country that is quite 
diverse in its aspirations and the ability to play into 
those. That goes back to the points that Ashley 
Gould and Mr McDonald made earlier. We have 
refined our approach, which has led to the lotting 
of contracts so that different parts of Scotland can 
take advantage of them, and we have tried to 
strike the balance between price and quality, 
which was mentioned earlier. I reassure members 
that quality is uppermost in most of the contracts 
that Scotland Excel lets. 

It is important to stress that Scotland Excel tries 
to pool activities in areas that all local authorities 
deal with consistently and commonly. Even when 
all those contracts are aggregated, the figure is 
currently something between 10 and 20 per cent 
of total influenceable spend. Most of Scotland’s 
procurement expenditure through councils is done 
locally on commodities and things that are 
delivered locally, which is right and proper. There 

is a hierarchy in our approach. In Scotland Excel, 
we try to ensure that we maximise sustainable 
procurement and community benefits in the way 
that the committee has heard about this morning 
from contracts on which there are significant 
chunks of spend. There are often more 
opportunities to try to crystallise community 
benefits in bigger contracts than there are in some 
of the smaller ones that were mentioned earlier. 
That is essentially what Scotland Excel is doing. 

Finally, we are getting more involved in some of 
the slightly more complex areas, such as social 
care, health and construction activity, and we will 
fly information with the work that is being done by 
the public procurement reform board, the health 
service, and further and higher education in those 
areas. We are working closely with the Scottish 
Futures Trust in that regard. 

John Wilson: The committee has certainly 
heard in previous evidence sessions about 
Scotland Excel’s role in the delivery and 
procurement of care services in local authorities. 

In last week’s evidence session, we had a 
discussion with witnesses about procurement 
versus commissioning. I know that we may be 
discussing semantics in asking whether a local 
authority is commissioning or procuring 
something, but I picked up from some of the 
witnesses last week that they felt that local 
authorities could commission work in some areas 
of service delivery rather than go out to the 
procurement process. Do members of the panel 
have any views on commissioning versus 
procuring? 

David Martin: I thank you for that question, 
which is important. 

Language matters. My view—it is a strongly 
personal one—is that strategic commissioning and 
strategic procurement are the same thing and I do 
not believe that the tug-of-war that we sometimes 
hear about is particularly helpful. 

To characterise the way in which the debate is 
sometimes put, procurement is the bit between 
advertising and contract letting, and 
commissioning is the whole approach, but 
strategic procurement is the same as strategic 
commissioning. Ashley Gould mentioned the 
importance of the issue. It is about understanding 
what the problem that we are trying to sort is, 
having a clear view of how to go from A to B and 
having a clear understanding of when we have to 
monitor appropriately. I think that we could make a 
lot more progress more rapidly if we agreed that 
that is the process that we are trying to go 
through, regardless of what it is called, and took 
forward the agenda on that basis. However, I 
recognise that that is not where everybody is. 
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I will give a local example, if that would be 
helpful. We are talking to a number of suppliers 
about renewing those care at home services in 
Renfrewshire that are provided outwith the council. 
I am the first to acknowledge that the dialogue this 
time round is not how it was five years ago. It is 
about how we tackle the high quality and 
managing effective risk services that care in the 
home services have to address, how we tackle a 
number of other issues such as the living wage 
and the inappropriate use of zero-hours contracts, 
and having a detailed conversation with the 
suppliers about what we need to do in 
commissioning—or strategically procuring—those 
services to achieve all those goals. We have not 
bottomed out that discussion yet, but I am 
confident that we will end up with a far greater 
penetration of issues such as the living wage and 
appropriate contracting terms for people who do 
not work for the council as a result of our strategic 
commissioning activity. It is about working closely 
with the market and trying to influence it. 

The market is telling us that if contracts were 
bundled in a certain way, and if a greater sense of 
duration of those contracts was given, it might be 
able to support those issues and give good quality 
care at home services. If that approach is taken 
across the services that we are involved in, we will 
achieve the spirit of the procurement reform bill. 

The Convener: Two more folk want to ask 
questions and I want to get them in, so please 
keep your answer to John Wilson brief, Ms 
Murray. 

Elma Murray: If you do not mind, convener, I 
will not add anything, because David Martin 
answered the question very well. 

The Convener: Does Fraser McKinlay want to 
come in? 

Fraser McKinlay: I agree absolutely with David 
Martin’s position. 

The Convener: Okay. Grand stuff. 

Stuart McMillan: We heard an example from 
the first panel of an estimated 40 per cent of local 
authority contracts going to businesses within that 
area. Does SOLACE have any tables of what 
percentage of contracts each of the 32 local 
authorities gives to businesses in their local 
authority boundaries? Is that information 
available? 

David Martin: Scotland Excel has information 
for contracts that are managed within its ambit, 
because that data can be supplied. In the 32 local 
authorities the majority of spend takes place 
locally, as I mentioned, so the information would 
be much harder to get hold of. 

It depends where you are. We are part of the 
Glasgow city region. Because of their scale and 

size, North Lanarkshire Council and Glasgow City 
Council spend more money on most of our 
businesses than we do. It is a city region, so it is 
important to get a degree of granularity. The issue 
is not simply about what goes on in a local 
authority, because sometimes that is an 
administrative fiction for the purposes of the 
economy. However, that information is available 
across the 43 or so contracts that I mentioned, 
and we would be happy to try to provide that to the 
committee, if it would be helpful. 

The Convener: That would be useful, thank 
you. 

Stuart McMillan: The bill is going through the 
parliamentary process and it is estimated that 
there might be a process lasting about two years 
to bring EU procurement directives into law here. 
Will that adversely affect the full implementation of 
the bill, or will there be very little effect? 

David Martin: I do not believe that it need affect 
the implementation. There is nothing to stop the 
issuing of guidance while the legislation is being 
introduced in stages. 

Stuart McMillan: We heard about thresholds 
earlier. Mr Howat said that he would prefer to have 
a percentage, rather than the £50,000. Would 
giving a percentage be a beneficial way forward? 

The Convener: That is, a percentage compared 
to the £4 million. 

Stuart McMillan: Yes—sorry. Would a 
percentage be more beneficial for smaller local 
authorities across Scotland or are the figures in 
the bill a good starting point to build on? 

Elma Murray: The £4 million is a starting point, 
but there needs to be more recognition of 
Scotland’s diversity and the size of contracting 
authorities, which you have discussed extensively 
today. It would be helpful to give a bit more 
flexibility to the contracting authorities and if a 
percentage is a way to do that, that would be good 
for local authorities. 

Fraser McKinlay: I will do the audit thing and 
not comment on the specifics of the number.  

It seems that there is a risk. The committee has 
talked about language a lot today. There is an 
issue about community benefit with a capital C 
and a capital B, which is what the bill is talking 
about, and I agree that there needs to be a degree 
of flexibility that recognises the diversity of 
different communities. 

Most lay people would say that there should be 
some benefit to the community from 
procurement—with a small b and a small c. If 
there is going to be a specific threshold regarding 
community benefit clauses, we will need to 
manage the risk that people might therefore think 
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that there does not need to be any community 
benefit for anything else. 

That is my one note of caution. The discussion 
about whether there should be a number or a 
proportion will be usefully explored as the bill 
progresses. 

David Martin: I agree with both those points. 
Flexibility is quite important. Community benefit is 
often more easily realised with higher-value 
contracts. Paradoxically, community engagement 
and active involvement might be best at the lower 
end. It is important that setting either a percentage 
or a threshold does not have the unintended 
consequence of taking our eye off the ball with 
some of the microcontracts that start communities 
involving themselves in procurement activity. 

The Convener: Mark McDonald is the final 
person on my list. 

Mark McDonald: I will be very helpful to you, 
convener: Stuart McMillan’s last question was the 
question that I intended to ask. 

The Convener: Ah, well; there we go. 

I thank witnesses very much for their evidence. 

12:30 
Meeting continued in private until 13:08. 
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SUBMISSION FROM AUDIT SCOTLAND 
 

Introduction 
 
We welcome the opportunity to give evidence to the Local Government and Regeneration 
Committee on the Procurement Reform (Scotland) Bill. Audit Scotland has carried out a 
range of audits that concern, directly or indirectly, how public bodies purchase goods and 
services. The more significant reports are summarised in Annex 1. In addition, Audit 
Scotland is currently undertaking a performance audit of procurement in councils, due for 
publication in March 2014; however, the audit is still at the evidence gathering stage. 
 
Overall comments 
 
1. Procurement should be well planned and directed if public money is to be spent 
wisely and well. Intelligent purchasing may help public bodies to improve the quality of 
services they provide and help them to reduce costs. Public bodies need to have well 
trained people and effective systems to provide the procurement capability to achieve good 
results.  

 
2. Some public bodies perform well in these areas. However, other bodies have a 
significant amount of work to do to demonstrate value for money in procurement. We 
therefore welcome the proposals in the Bill to set a new general duty on public bodies to 
conduct procurement in a transparent and proportionate manner. The requirement on 
authorities with significant procurement expenditure to produce a procurement strategy 
and annual procurement reports will support this duty.  
 
3. The Bill proposes increasing the profile of public procurement generally and setting 
new requirements for public bodies to demonstrate their effectiveness in this area. These 
requirements will create challenges for public bodies. For example: 
 

 For public bodies that already have well-developed purchasing systems and 
good levels of procurement capability, the implementation of the Bill requirements 
should be relatively straightforward. Other public bodies may need to introduce or 
accelerate efforts to increase procurement capacity and capability.  
 
 Public bodies will be required to demonstrate how their procurement will 
promote or improve the economic, social and environmental well-being of their 
areas. This and other aspects will require fresh thinking and may require training in 
new approaches to managing procurement. 

 
4. Audit Scotland will take the proposals in the Bill into account in framing our future 
audit plans. It is likely that, in due course, auditors of individual public bodies will wish to 
consider, and may report on, the readiness of public bodies to respond to new 
requirements and associated risks. We have answered questions where we feel we are 
well placed to have a view, where we haven’t responded this is because:  
 

 Some questions concern specific matters of Scottish Government policy or 
related choices and Audit Scotland does not generally comment on such matters 
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 Some questions are primarily for procurement specialists and we have no 
particular view on them as auditors.  

 
We hope that you find our comments helpful. Should you require any further information 
please contact Fraser McKinlay, Director of Performance Audit and Best Value, Audit 
Scotland, 18 George Street, Edinburgh, EH2 2QU, e-mail FMcKinlay@audit-
scotland.gov.uk.   
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Specific responses to the consultation questionnaire 
 
1. Will the Procurement Bill address issues highlighted by community groups to 
the Committee in its recent inquiry work such as access to funding, access to 
services, more effective engagement with funding bodies etc? 

 
Audit Scotland response Section 4 of the act places a duty on contracting authorities to 
facilitate the involvement of small and medium enterprises, third sector bodies and 
supported businesses in the procurement process. This would allow councils to address 
these issues at an early stage, for example by discussing their service requirements and 
how they might meet them with relevant potential providers, including SMEs and third 
sector bodies.  

 
2. What will be the impact of the changes to the procurement system on areas 
such as community planning; SOAs; the public services reform agenda; 
community-led regeneration and community empowerment and ownership of 
assets? 
 
3. The Procurement Bill places statutory duties on local authorities. Where, in your 
view should Community Planning Partnerships, and their members, fit into these new 
duties? 

 
Audit Scotland response to 2 and 3. The act places duties on all public bodies, including 
bodies that will normally be part of CPPs such as the NHS, Police and Fire. It also allows 
contracting authorities to prepare a joint procurement strategy that can facilitate joint 
working where appropriate. 
It is too early to tell what the impact of these changes will be as it will depend on how 
public bodies respond to the new legislation. One would need to conduct a review of the 
impact of the act after an appropriate time for the act to ‘bed in’. 
 
4. During the Committee’s recent inquiry work on topics such as public services 
reform, and regeneration policy in Scotland, many community/voluntary groups 
highlighted what they saw as problems within local authorities, impacting on the 
effectiveness of the community planning system? This included the belief that the 
local government procurement system can’t be opened up to them? How valid, in 
your opinion, are these views and will the Bill go any way to addressing these 
concerns? 
 
Audit Scotland response The Scottish Government and Local Authorities are trying to 
open up procurement to SMEs and third sector bodies through the Supplier Development 
Programme. This provides free training and support to SMEs and third sector bodies on 
issues such as tender portals, tendering, etc. Some of the councils we visited as part of 
our performance audit of procurement in councils have supplier development programmes 
in place; however, we are not in a position to comment on their effectiveness.  
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5. What is the role for single outcome agreements, and how will they deliver, or 
interact, with the new procurement system? What role should SOAs play in helping 
a local authority’s delivery of economic, social, and environmental wellbeing though 
procurement in its area? 
 
Audit Scotland response It is for CPPs and local authorities to decide what to include in 
their SOAs. However, thinking innovatively about procurement can allow councils’ 
procurement decisions to contribute to SOA outcomes. 
 
6. How should communities be empowered by the new procurement system? 
How will they engage with local authorities and others agencies (via CPPs or other 
structures) in terms of procurement? 
 
Audit Scotland response The provisions under the sustainable development duty provide 
a vehicle for improving the economic, social, and environmental wellbeing of the 
authority’s area through the inclusion of community benefit clauses in contracts. However, 
it is for public bodies to determine how they involve/empower communities. 
 
7. How should the forthcoming Community Empowerment and Renewal Bill 
empower community organisations and the third sector to take full advantage of the 
procurement system to deliver on their objectives? 
 
Audit Scotland response The Community Empowerment and Renewal Bill could have 
wide ranging implications for communities. It is important that the Bill facilitates community 
organisations to participate in the delivery of improved public services. 
 
8. What is the interaction between State Aid rules and the procurement system? 
 
No response. 
 
9. The Bill does not transpose EU Procurement Directives into Scots Law, but 
allows this to be done over an expected two-year period from January 2014 by way 
of subordinate legislation (see section 35 of the Bill). How will this timeframe impact 
on the development of guidance for communities on procurement? 
 
No response. 
 
10. How will local authorities apply procurement rules across the country? How 
will consistency of access and application of the procurement be assured? Who will 
monitor this? 
 
No response. 
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11. How will outputs and outcomes from procurement be measured and 
assessed in terms of the objectives of improve the economic, social, and 
environmental wellbeing of a local authority’s area? What role, if any, is there for the 
IS/SOLACE/COSLA benchmarking system? What role is there for Audit Scotland 
and the Accounts Commission? 
 
Audit Scotland response Audit Scotland may comment on these issues in its audits of 
Community Planning Partnerships, depending on the scope of each audit. In addition, they 
may be subject to specific performance audit work, depending on the Accounts 
Commission’s work programme. Audit Scotland is currently undertaking an audit of 
procurement in councils, which will examine whether councils manage the procurement of 
goods and services efficiently and effectively. This audit will provide a baseline that will 
allow us to look at councils’ progress in future.  
 
12. How will the outcomes from the new procurement regime feed into the 
National Performance Framework/Scotland Performs, and how will CPPs, local 
authorities, the Scottish Government monitor and assess the effectiveness of the 
system? 
 
Audit Scotland response This is a question for the Scottish Government and local 
authorities. 
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Annex 1 
 
Previous audit reports on public sector procurement 1 
 
1. Our 2009 report Improving public sector purchasing showed that public bodies in 
Scotland were improving purchasing, with estimated savings at that time of over £300 
million. However, there was potential for the public sector to buy goods and services more 
efficiently and deliver more significant savings through increased collaboration and better 
management. The report highlighted that to demonstrate Best Value when purchasing 
goods and services, public bodies should: 
 

 have high-quality purchasing strategies and plans in place, including a plan 
to meet future workforce needs 
 
 have up-to-date information on their purchasing activities, such as supplier 
details, volume of transactions, value and type of spend 

 
 ensure all purchasing practices, including control of spending, comply with 
good practice as set out in national and centres of expertise guidance 

 
 work with the Scottish Government and centres of expertise to identify and 
develop opportunities for collaboration and for improved purchasing practice 

 
 use Procurement Best Practice Indicators to assess their performance and 
to continually improve how they buy goods and services 

 
 report savings and other benefits on a regular and consistent basis. 

 
2. There is continued emphasis on procurement reform and improvement activity. 
The Scottish Government has developed a more systematic approach to assessing 
procurement capability in public bodies. Most bodies are showing commitment to 
achieving improvements in purchasing good and services. However, few are 
demonstrating the highest levels of procurement capability. For example, our 2012 report 
An overview of local government in Scotland: challenges and change in 2012 highlighted 
that many councils still have a significant amount of work to do to demonstrate best value 
for money when purchasing goods and services. 
 
3. Our 2012 Commissioning Social Care Services report reviewed how effectively the 
public sector commissions social care services and how partners work together, to 
provide high quality, sustainable social care services. Councils spend £3 billion a year on 
services that many people depend on such as care homes or support at home. The report 
concluded that councils and NHS boards need to get better at planning and organising 
social care.  
 
4. The report recommended that the Scottish Government should ensure that 
councils, NHS boards and other commissioning partners are scrutinised and supported to 
improve joint working and to support better planning and decision-making. It highlighted 

                                                           
1  All Audit Scotland reports referred to in this response can be downloaded from our website at 

http://www.audit-scotland.gov.uk 
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the importance of councils and NHS boards preparing good commissioning strategies for 
social care services and recommended the Scottish Government assess with partners the 
need for periodic expert assessment of the social care markets. With assistance from the 
Care Inspectorate, the report set out what is good practice locally and provided a 
checklist for councils and NHS boards to help them assess where they need to improve. 
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SUBMISSION FROM HIGHLAND COUNCIL 
 
Inquiry on the implications of the Procurement Reform (Scotland) Bill for local government  
 
1. Will the Procurement Bill address issues highlighted by community groups to 
the Committee in its recent inquiry work such as access to funding, access to 
services, more effective engagement with funding bodies etc?  
 
It seems unlikely as this is not apparent as being one of the purposes of the Bill 
 
2. What will be the impact of the changes to the procurement system on areas 
such as community planning; SOAs; the public services reform agenda; 
community-led regeneration and community empowerment and ownership of 
assets?  
 
The Highland Council has aligned its procurement strategy with the targets of the Single 
Outcome Agreement since 2011.  A new SOA has recently been adopted and as such the 
Council’s procurement strategy is being re-written.  In this instance the procurement 
strategy is taking the SOA as its starting point as there are many areas of connection.  A 
paper aimed at bringing procurement into the scope of the Highland Community Planning 
Partnership is to be discussed at the December CPP meeting.  As such, new legislation is 
not an influencing factor in this matter. 
 
The possibilities of community and user consultation set out in the Bill could build on what 
can already be done but the terms relating to this may benefit from being drafted more 
robustly if this is a required outcome.  The Highland Council has already undertaken user 
group consultations in respect of some of its outsourced services and expects to do more.  
Again, new legislation has not been an influencing factor in this, but could give it further 
support. 
 
3. The Procurement Bill places statutory duties on local authorities. Where, in 
your view should Community Planning Partnerships, and their members, fit into 
these new duties?  
 
This is a very vague question and the answer depends on what duties it relates to.  The 
Highland Council is aiming to involve appropriate Community Planning Partners as 
stakeholders in the various procured services covered in the SOA.  Joint working is also a 
real possibility, although this initiative is in its infancy and as such it is difficult to predict a 
final operating model.  Again, the Bill has not been the catalyst for this, and the Bill as 
drafted does not appear to have this in mind as part of its objectives 
 
4. During the Committee’s recent inquiry work on topics such as public services 
reform, and regeneration policy in Scotland, many community/voluntary groups 
highlighted what they saw as problems within local authorities, impacting on the 
effectiveness of the community planning system? This included the belief that the 
local government procurement system can’t be opened up to them? How valid, in 
your opinion, are these views and will the Bill go any way to addressing these 
concerns?  
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It is unclear whether the first and second sentences above are questions or statements.  In 
either case it seems difficult to relate them to the substance of the Bill, and it is not clear 
what the reference to the “local government procurement system” actually means.  The 
Highland Council in common with many others has been party to contracts with third 
sector organisations for many years and as such the assertion has limited validity at best.  
It is unclear in what sense the Bill will actually affect this, as no particular provisions 
appear to address it. 
 
5. What is the role for single outcome agreements, and how will they deliver, or 
interact, with the new procurement system? What role should SOAs play in helping 
a local authority’s delivery of economic, social, and environmental wellbeing though 
procurement in its area?  
 
The Single Outcome Agreement is or should be a key set of undertakings for any Authority 
and all areas of work including but not being limited to procurement should contribute to its 
delivery.  The SOA and procurement are intrinsically linked because of the range of 
deliverables achieved through procurement. 
 
6. How should communities be empowered by the new procurement system? 
How will they engage with local authorities and others agencies (via CPPs or other 
structures) in terms of procurement?  
 
It is difficult to see how the legislation as drafted may empower communities to any greater 
extent than at present through mechanisms such as the Community Challenge Fund.  It is 
to be hoped that current engagement via CPPs can be improved, but no legislative 
provisions currently in draft in the Bill appear to further this particular aspiration. 
 
7. How should the forthcoming Community Empowerment and Renewal Bill 
empower community organisations and the third sector to take full advantage of the 
procurement system to deliver on their objectives?  
 
As this Bill is still to be published it is impossible to comment on this, although rights of 
consultation in both pieces of legislation, as long as written in harmony with each other, 
could assist in this. 
 
8. What is the interaction between State Aid rules and the procurement system?  
 
The State Aid regulations appear to exist primarily to be aimed at preventing the distortion 
of the proper functioning of competition through the direct intervention in markets or 
potential markets by public bodies.  This is in harmony with one of the overall themes of 
procurement legislation, although the State Aid regulations appear to be more stringent in 
their requirements where they apply than Procurement ones. 
 
9. The Bill does not transpose EU Procurement Directives into Scots Law, but 
allows this to be done over an expected two year period from January 2014 by way 
of subordinate legislation (see section 35 of the Bill). How will this timeframe impact 
on the development of guidance for communities on procurement?  
 
It is likely to slow this development down. 
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10. How will local authorities apply procurement rules across the country? How 
will consistency of access and application of the procurement be assured? Who will 
monitor this?  
 
Each one will implement them as they see fit in accordance with their interpretations with 
the rules.  Consistency should be applied through joint consultation and training and the 
re-development of the public sector procurement policy handbook.  The Single Point of 
Enquiry could be developed to have a monitoring role and if a monitoring organisation is in 
contemplation it should be one with a proper understanding of the subject matter and its 
specific context.  This should not be a role for centres of expertise or Audit Scotland or the 
Improvement Service.  The former are there to provide services which their customers pay 
for and should not have any greater governance role than at present:  also those existing 
services should not be further diluted, and the latter does not have sufficient expertise in 
the subject matter. 
 
11. How will outputs and outcomes from procurement be measured and 
assessed in terms of the objectives of improve the economic, social, and 
environmental wellbeing of a local authority’s area? What role, if any, is there for the 
IS/SOLACE/COSLA benchmarking system? What role is there for Audit Scotland 
and the Accounts Commission?  
 
There may be a role in this for a re-developed Procurement Capability Assessment.  The 
benchmarking systems mentioned have very little connection with these aspirations. 
 
12. How will the outcomes from the new procurement regime feed into the 
National Performance Framework/Scotland Performs, and how will CPPs, local 
authorities, the Scottish Government monitor and assess the effectiveness of the 
system?  
 
It is not currently possible to comment on this as it is not clear what outcomes are being 
contemplated. 
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SUBMISSION FROM SOLACE 
 
1. Will the Procurement Bill address issues highlighted by community groups to 
the Committee in its recent inquiry work such as access to funding, access to 
services, more effective engagement with funding bodies etc?  
 
The Bill has a general duty to consider how procurement will improve the economic, social, 
and environmental wellbeing of the authority’s area as well as to facilitate the involvement 
of small and medium enterprises (SMEs), third sector bodies and supported businesses in 
the process. It would be helpful to receive a copy of the issues raised by Community 
Groups prior to giving evidence so that these can be considered. 
 
2. What will be the impact of the changes to the procurement system on areas 
such as community planning; SOAs; the public services reform agenda: community 
led regeneration and community empowerment and ownership of assets? 
 
All SOAs include aspects of economic regeneration. The involvement of the third sector 
and the consideration to how procurement will improve the economic, social and 
environmental wellbeing of an area will meet the outcomes of the SOA. The specific duty 
in the Bill to consider Community Benefit clauses in all contracts over £4m will also 
contribute to this.  
 
3. The Procurement Bill places statutory duties on local authorities. Where, in 
your view should Community Planning Partnerships, and their members, fit into 
these new duties? 
 
Where a CPP has a procurement requirement, the duties of the Bill should be adhered to 
by the lead contracting authority.  
 
4. During the Committee’s recent inquiry work on topics such as public services 
reform, and regeneration policy in Scotland, many community/voluntary groups 
highlighted what they saw as problems with local authorities, impacting on the 
effectiveness of the community planning system? This included the belief that the 
local government procurement system can be opened up to them? How valid, in 
your opinion, are these views and will the Bill go any way to addressing these 
concerns? 
 
Many Local Authorities are already working with community/voluntary groups on the 
delivery of public services. The Partners for Change Programme in North Ayrshire Council 
is a good example of this.  The Bill mandates that third sector organisations must be 
considered in the procurement process and this will further improve the work already done 
on this.  
 
5. What is the role for single outcome agreements, and how will they deliver, or 
interact, with the new procurement system? What role should SOAs play in helping 
a local authority’s delivery of economic, social and environmental wellbeing 
through procurement in its area? 
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SOAs already include economic regeneration and procurement has a role to play in this. 
Specific outcomes relating to how procurement will improve the economic, social and 
environmental wellbeing of an area should be considered when agreeing SOAs.  
 
6. How should communities be empowered by the new procurement system? 
How will they engage with local authorities and other agencies (via CPPs or other 
structures) in terms of procurement? 
 
The Bill includes a provision that each contracting authority must publish a procurement 
strategy including a statement on the authority’s general policy on consulting and engaging 
with those affected by its procurement activity.  Communities may require some support to 
put in place the formal mechanisms to engage with local authorities and other agencies. 
 
Current CPP mechanisms, e.g. Community Engagement Reference Groups and 
Community Engagement Networks may not be the most effective route. North Ayrshire's 
recent Partners for Change development (with Ready for Business) is working to develop 
a Third Sector Collaborative for a range of community organisations, where procurement 
opportunities and issues, including the development of outcomes based specifications, can 
be progressed at a local level. 
 
Within Renfrewshire, Engage Renfrewshire is the single access point for community 
action, volunteering and social enterprise in Renfrewshire. Renfrewshire Council works 
very closely with Engage, and this has allowed the development of a Volunteering 
Programme for the Council, as well as a training delivery plan for the third sector to help 
develop commercial and other key skills. 
 
7. How should the forthcoming Community Empowerment and Renewal Bill 
empower community organisations and the third sector to take full advantage of the 
procurement system to deliver on their objectives? 
 
The forthcoming Community Empowerment Bill will consider how communities will have a 
stronger role in the development and delivery of local services. This could be integrated 
with the Procurement Reform Bill general duty to consider the economic, social and 
environmental wellbeing of an area.  The Answer to question 6 is also relevant to this 
question. 
 
It is important that public sector organisations recognise the role they have in capacity 
building and empowerment in communities.  This can be vital when supporting community 
groups to deliver services within their local areas, where appropriate opportunities are 
available. 
 
8. What is the interaction between State Aid rules and the procurement system? 
 
Both State Aid and Public Procurement are governed by strict rules and regulations. 
Individual authorities can seek legal advice if there is an interaction or a conflict of interest 
between State Aid and the procurement process.   
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9. The Bill does not transpose EU procurement directives into Scots Law, but 
allows this to be done over an expected two year period from January 2014 by way 
of subordinate legislation (see section 35 of the Bill). How will this timeframe impact 
on the development of guidance for communities on procurement?   
 
Guidance for contracting authorities and communities could still be developed whilst the 
EU procurement directives are transposed into Scots Law.  
 
10. How will local authorities apply procurement rules across the country? How 
will consistency of access and application of the procurement be assured? Who will 
monitor this? 
 
This is critical to the success of the Bill. 
 
There is a role for Scotland Excel, the Scottish Government and other centres of expertise 
to liaise on the development of consistency and application. Training for staff and clear 
guidance on the applications of the Bill will be necessary. Sufficient funding is required to 
take this forward and the Bill has included staff costs for its implementation. 
 
On-going monitoring on the application of the process has the potential to be included in 
the Procurement Capability Assessment (PCA) process. This Assessment is tasked with 
improving procurement practices across the Scottish Public Sector including facilitating 
and sharing best practice. 
 
The Scottish Government Single Point of Enquiry could also contribute to the on-going 
monitoring of compliance with the duties/requirements contained within the Bill. 
 
11. How will outputs and outcomes from procurement be measured and 
assessed in terms of the objectives of improve the economic, social and 
environmental wellbeing of a local authority’s area? What role, if any, is there for the 
IS/SOLACE/COSLA benchmarking system? What role is there for Audit Scotland 
and the Accounts Commission? 
 
Outcomes from the introduction of the Bill are important, however it may be difficult to 
mandate targets for some aspects of the Bill. For example any outcomes related to 
Community Benefit clauses will not be as easy for small authorities to invoke as large 
authorities are likely to have more contracts over the value of £4m.  
 
It is important however to demonstrate the positive outcomes delivered by the Bill and this 
will require further consideration by relevant stakeholders. 
 
The Local Government Benchmarking system continues to develop and measures could 
be included if appropriate.  Audit Scotland and the Accounts Commission already look at 
procurement practices across local government and will no doubt continue to do this. 
 
12. How will the outcomes from the new procurement regime feed into the 
National Performance Framework/Scotland Performs, and how will CPPs, local 
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authorities, the Scottish Government monitor and assess the effectiveness of the 
system? 
 
Procurement is already assessed on an annual basis through the Procurement Capability 
Assessment (PCA) process. The outcomes of the Bill could be included in this process 
and form part of the National Performance Framework/Scotland Performs.  
 
Summary 
 
The Procurement Reform (Scotland) Bill will contribute and make a positive difference to 
the economic, social and environmental wellbeing of an area. The Bill embraces 
sustainable procurement practices and includes a series of measures to achieve this 
objective/outcome. 
 
 
 
Elma Murray 
Chair, Solace (Scotland) 
& Chief Executive, North Ayrshire Council  
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I undertook to write providing information in relation to a number of points discussed at the
Committee session on 11 December 2013.

Civil society priorities for the Procurement Reform (Scotland) Bill

The annex to my letter sets out how each of the priorities is being addressed through the Bill.
Although Sustainability is most clearly addressed through the proposed sustainable
procurement duty, it is also addressed through many other provisions in the Bill, having
regard to what is possible within the overarching EU legal framework and to what is both
feasible and affordable for public bodies.

Health and Social Care

I undertook to write to the Committee to provide information in relation to the broader health
and social care issues mentioned by Duncan McNeil at last week's Committee session.

The use of 15 minute care visits currently rests on decisions taken by social care
professionals who draw up care plans and 'purchase', 'contract 'or 'procure' home care in
local authorities. For many clients this may be all that is required to ensure a person is safe
and able to live independently, for instance checks to ensure medication has been taken.

Care services must be designed and delivered to reflect a person's needs and promote their
rights. Any care delivered must be of a good quality and standard taking account of the
person's circumstances, for example dementia or other health issues. The Cabinet
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Secretary for Health and Wellbeing, Alex Neil MSP, has tasked Healthcare Improvement
Scotland and the Care Inspectorate with developing a new inspection methodology for adult
care. These new inspections will ensure that people get the level of support, through free
personal care, that they have been assessed as needing delivered, and that the quality is no
less than the people of Scotland deserve.

We are also gathering evidence through ADSW and COSLA to understand the extent to
which this type of service has a positive impact on the personal outcomes for service users.

The UK Homecare Association care commissioning survey for 2012 shows that 58% of
homecare visits in Scotland last longer than 30 minutes, compared to just 27% in England,
and that 89% of homecare visits in Scotland last longer than 15 minutes.

We are doing many things to ensure people are treated with respect and dignity:

• Reshaping Care for Older People programme - which recognises people want to
live in their own communities for as long as possible, with support;

• Effective care standards/ regulation and inspection;
• Strategic commissioning of care;
• Choice and control through self-directed support;
• Our commitment to Free Personal and Nursing Care - a universal benefit for over

65s;
• Integration of health and care to ensure seamless service for older people;
• Dementia strategy to ensure people are treated with consideration for their

condition;
• Access to care information and advice via Care Information Scotland.

Equality and Human Rights Commission (EHRC) guidance on equalities in
procurement for Scottish public bodies

I undertook to forward a copy of the Equality and Human Rights Commission (EHRC)
guidance on equalities in procurement for Scottish public bodies. A hyperlink to the
Procurement and Equalities web page can be found below; it has a link to a Policy Note on
the Equality Duties and to the EHRC guidance. A copy of the guidance is attached for ease
of reference.

http://www.scotland .gov. ukITopi cs/GovernmentiProcurement/policy/corporate-
responsibility/CSRlSSPAP/Equalities

Living Wage - Letter from Commissioner Barnier

At the Committee session I promised to forward a copy of the letter from Michel Barnier,
European Commissioner for Internal Market and Services to my predessor Alex Neil. This
letter is attached.

In his letter, Commisioner Barnier has confirmed that any requirement, as part of a
procurement process or public contract, on contractors to pay their employees a living wage
set higher than the UK's National Minimum Wage is unlikely to be compatible with EU law.
The issue is not the procurement directive and regulations, but EU law on the movement of
workers between countries and the freedom to provide services.
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While we cannot make payment of the living wage a requirement in contracts, we do we
want to encourage good practice by employers and have looked at ways in which we can
take a range of workforce related matters into account in the procurement process. So the
Bill proposes that the Scottish Government should have the power to issue statutory
guidance on workforce matters in procurement, including remuneration.

I hope this information is of assistance to the Committee.

NICOLA STURGEON
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Civil society priorities for the Procurement Reform (Scotland) Bill

1) Statement of intent

Sustainability is at the heart of Scotland's public procurement reform programme and
this is reflected through the aim of the Bill which is to establish a national legislative
framework for sustainable public procurement that supports Scotland's economic
growth by delivering social and environmental benefits including community
benefits, supporting innovation and promoting public procurement processes and
systems which are transparent, streamlined, standardised, proportionate, fair and
business-friendly.

2) Enshrining sustainability

We believe this is addressed through the proposed sustainable procurement duty
which places a requirement on a contracting authority, before carrying out a
regulated procurement, to consider how in conducting the procurement process it
can -

• improve the economic, social and environmental wellbeing of the authority's
area,

• facilitate the involvement of small and medium enterprises, third sector bodies
and supported business in the process, and

• promoting innovation, arid

in carrying out the procurement, act with a view to securing such improvements
identified.

3) Reducing greenhouse gas emissions

Environmental wellbeing is part of the general sustainable procurement duty.
Furthermore, part 4 of the Climate Change (Scotland) Act 2009 places climate
change duties on Scottish public bodies.

Current procurement policy focusses on identifying and exploiting opportunities to
maximise social, economic and environmental impact of public procurement, rather
than in part duplicate duties already provided for in the Climate Change Act. In the
Bill, we have suggested amending the Climate Change Act to promote resource
efficiency in terms of procurement of goods, works and services with a view to
increasing the proportion that are designed with a view to re-use, recycling etc. and
that are actually re-used, recycled etc.

4) Person centred procurement

The package of measures within the Bill strike an appropriate in responding to
specific issues whilst retaining the flexibility to cover the diverse range of goods,
services and works that are procured by the public sector in Scotland.

For example, we recognise that contracts such as health and social care and related
service contracts have special circumstances which are important to take account of
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in respect of the quality of services and the need to ensure continuity of care
provision.

That is why I gave a commitment at the Committee session on 11 December to bring
forward an amendment to the Bill at Stage 2 which will exempt health and social care
contracts from the provisions in the Bill which relate to advertising and competition.
Where an authority does choose to hold a competition for such services it is
important that some provisions in the Bill will continue to apply. It is also important
that an authority's procurement strategy and contracts register cover health and
social care contracts.

As you will no doubt be aware, the proposals being brought forward by the European
Commission for changes to the EU public procurement directives recognise that
certain categories of service continue by their very nature to have a limited cross-
border dimension, namely certain social health and educational services. The
proposals acknowledge the importance of the cultural context and the sensitivity of
these services, and that Member States should be given wide discretion to organise
the choice of the service providers in the way they consider most appropriate. The
new directive proposes a need to only observe the basic principles of transparency
and equal treatment and making sure that contracting authorities are able to apply
specific quality criteria for the choice of service providers.

5) Scottish Living Wage

We have examined this issue very carefully, including writing to the European
Commission and it is clear to us that making payment of the living wage a mandatory
requirement for those bidding for public contracts is likely to be a breach of our
obligations under wider EU legislation and Treaty principles,

While we cannot make payment of the living wage a requirement in contracts, we
want to encourage good practice by employers and have looked at ways in which we
can take a range of workforce related matters into account in the procurement
process. So the Bill proposes that the Scottish Government should have the power
to issue statutory guidance on workforce matters in procurement, including
remuneration where such matters are likely to be relevant to the quality of service
that will be delivered.

6) Blacklisting

This Government is opposed to blacklisting in any form. Through the Bill we are
seeking enabling powers allowing the Scottish Government to make regulations
regarding how a company's suitability to bid is to be assessed. In addition to that
and the guidance the First Minister launched on 20 November 2013, we are
committed to continuing our dialogue with the Trade Unions to ensure we are
effectively tackling this issue.

7) Tax dodging

The Public Contracts (Scotland) Regulations 2012 requires public bodies to exclude
a company from bidding where it has been convicted of one of the criminal offences
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laid out in the Regulations. The Regulations also permit exclusion, where it is
reasonable and proportionate to do so, if a company meets any of the specified
criteria set out in the legislation. One such criterion is where a company has not
fulfilled its obligations relating to the payment of taxes.

The Scottish Government's standard Pre-Qualification Questionnaire requires
companies bidding for public contracts to disclose if they have failed to comply with
their statutory obligations relating to the payment of taxes.

Through the sections on the selection of tenderers and our power to issue
regulations that look at the grounds on which a public authority might exclude a
tenderer from bidding, the Bill allows behaviour such as failure to fulfil their statutory
obligations relating to the payment of taxes to be taken into account for the purposes
of contracts that fall within the scope of the Bill.

8) Ethical and fair trade

The sustainable procurement duty should help encourage authorities to buy fairly
traded goods where they are available. A range of further work needs to be
undertaken to progress the uptake of fair and ethical trade. The Scottish
Government has agreed to work with the Scottish Fair Trade Forum to achieve this.

9) Employment standards

High quality public procurement is not only dependent on good practice by
contracting authorities and their purchaser, but suppliers to the public sector also
need to play their part by delivering high quality, cost effective goods, services and
works and by maintaining the highest possible business ethics and standards,
particularly in relation to their workforce. As mentioned above, the Bill will include a
provision enabling the Scottish Ministers to issue statutory guidance on how
workforce related matters, such as a company's approach to recruitment and terms
of engagement, should be considered when assessing the suitability of a company to
bid for public contracts.

10) Promoting positive social outcomes

The Bill promotes positive social outcomes in a number of ways, some of which are
mentioned in the responses to the earlier priorities. For example, establishing a
sustainable procurement duty, taking powers that will enable the Scottish Ministers
to issue statutory guidance on how workforce related matters, and secondary
legislation on the use of technical specifications in regulated procurements.

In addition to these, the Bill places a requirement on contracting authorities to
consider community benefits clauses in all major contracts and, where it does not
intend to include any such requirements, include a statement of its reasons for not
including any requirements in the contract notice.
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21 November 2013

Dear Maureen

As I am sure you are aware, there has been considerable Parliamentary interest in the issue
of blacklisting of workers in the construction industry. You will also be aware that the Scottish
Affairs Committee at Westminster is conducting an inquiry into blacklisting and employment.

The Scottish Government is opposed to blacklisting or to the compiling of a blacklist and we
expect companies that are awarded public contracts maintain high standards of business
and professional conduct. Given the seriousness of this matter and the impact it has had on
people's lives and in line with a commitment I gave in Parliament during the debate on Public
Procurement Reform on 17 April my officials have been working closely with Trade Unions to
develop guidelines for purchasers on the exclusion from public contacts of companies which
have been found to have engaged in the practice of blacklisting. I am pleased to enclose a
copy of the guidance which was launched on 20 November.

Reaffirming the seriousness by which we regard this issue, we will also seek a suitable
opportunity to amend the Public Contracts (Scotland) Regulations 2012 to make it explicit on
the face of the regulations that offences related to blacklisting constitute "grave professional
misconduct" for the purposes of the legislation (ie that such offences constitute grounds on
which a company may be excluded from competition).
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Furthermore, as you will know, a means to address blacklisting is included in the proposals
for the Procurement Reform (Scotland) Bill. The Bill seeks enabling powers allowing the
Scottish Government to make regulations regarding how a company's suitability to bid is to
be assessed. These Regulations will address blacklisting and will, in effect, place these
policy guidelines on a statutory basis for those procurements that fall within the scope of
the Bill.

NICOLA·STURGEON
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Scottish Procurement 
Scottish Procurement Policy Note 

SPPN  4/2013  

Date    20 November 2013  

Exclusion from public contracts of companies which engage in 
blacklisting  

Purpose 
1. The purpose of this Scottish Procurement Policy Note (SPPN) is to provide 

advice on the exclusion from public contracts of companies which engage in the 

practice of blacklisting.  

Key points 
2. The key points are as follows: 

  any company which engages in or has engaged in the blacklisting of 

employees or potential employees should be considered to have 

committed an act of grave misconduct in the course of its business and 

should be excluded from bidding for a public contract unless it can 

demonstrate that it has taken appropriate remedial steps; 

  we have included three new questions in the standard Pre-Qualification 

Questionnaire (sPQQ) which requires suppliers to disclose if they have 

breached relevant legislation; 

  we have also included a new contract clause in our standard terms and 

conditions which provides for termination of the contract if a supplier is 

found to have breached relevant legislation during the course of that 

contract; and 

  this guidance applies to all public sector contracts regardless of value, 

although for lower value contracts pre-qualification procedures are 

unlikely to apply. 
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Background 
3. The Scottish Affairs Committee is conducting an inquiry into blacklisting in 

employment. It is seeking to investigate the extent to which the practice of 

blacklisting has taken and may still be taking place in Scotland, and what is being 

done to eradicate it. The Scottish Government regards blacklisting or the compiling 

of a blacklist as totally unacceptable. We expect companies that are awarded public 

contracts to maintain high standards of business and professional conduct.  We are 

following the progress of the inquiry closely and await its findings with interest.   

 

4. The Employment Relations Act 1999 (Blacklists) Regulations 2010 states that 

no person shall compile, use, sell or supply a prohibited list which a) contains details 

of persons who are or have been members of the trade unions or persons who are 

taking part or have taken part in the activities of trade unions, and b) is compiled with 

a view to being used by employers or employment agencies for the purposes of 

discrimination in relation to recruitment or in relation to the treatment of workers.   

 

5. The Trade Union and Labour Relations (Consolidation) Act 1992, states that it 

is unlawful to refuse a person employment, a) because he is, or is not, a member of 

a trade union, or b) because he is unwilling to accept a requirement – (i) to take 

steps to become or cease to be, or to remain or not to become, a member of a trade 

union, or (ii) to make payments or suffer deductions in the event of his not being a 

member of a trade union. 

 

6. The colloquial term for this type of activity is “blacklisting”. 

 

7. We are determined  to ensure that blacklisting is not used in connection with 

the performance of public contracts in Scotland.  We have therefore included three 

new questions in the sPQQ and a new contract clause in our standard terms and 

conditions to address the issue. 

New questions in the sPQQ 
8. The new questions in the sPQQ ask suppliers if they have breached the 

Employment Relations Act 1999 (Blacklists) Regulations 2010 or section 137 of the 

Trade Union and Labour Relations (Consolidation) Act 1992. 

 

768



 

 
SPPN 4/2013   Page 3 of 9 

9. Suppliers which have breached the relevant legislation are asked to disclose 

full details of the breach, including any successful action against them under the 

relevant legislation and/or any finding by an employment tribunal that a complaint 

raised under the relevant legislation is well-founded.  They are also asked to disclose 

any remedial steps they have taken.   

 

10. The sPQQ already asks suppliers to disclose if they have been convicted of a 

criminal offence relating to the conduct of their business or profession.  Breaches of 

the Data Protection Act 1998, for example passing on data relating to individuals to 

blacklisting companies, or compiling a list of individuals who have raised health and 

safety concerns, including failure to comply with an enforcement notice served in 

relation to a breach of the data protection principles, may result in criminal  

convictions which may in turn justify a supplier’s exclusion under regulation 23(4)(d) 

of the Public Contracts (Scotland) Regulations 2012.  Suppliers which have been 

convicted of a criminal offence are asked to disclose full details of the conviction, 

together with any remedial steps they have taken.   

 

11.  Any supplier which has committed a breach of the relevant legislation should 

be considered to have committed an act of grave misconduct in the course of its 

business and should be excluded from tendering under regulation 23(4)(e) of the 

Public Contracts (Scotland) Regulations 2012 until and unless it can demonstrate 

that it has taken appropriate remedial steps.  Any exclusion must be proportionate to 

the scale and nature of the offence or misconduct.     

 

12. Public bodies have a duty to act proportionately in deciding whether to 

exclude a supplier on the basis of regulation 23(4).  Each case should be considered 

on a case by case basis taking account of the specific circumstances of the case.  It 

might not, for example, be proportionate to exclude a supplier from competition if it 

had been the subject of a tribunal ruling on a different  project at the other end of the 

country, yet wished to bid for a major Scottish infrastructure project, providing of 

course, that the supplier had complied with the terms of the  ruling and offered an 

apology and assurances regarding its future conduct. It is therefore important that 

consideration is given to any remedial steps taken by the supplier. Suppliers should 

be asked to provide actual evidence that any such steps have been fully 

implemented.  Also, for remedial measures to be regarded as appropriate, the 
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supplier must in all cases have issued an apology for its actions and provided 

assurances regarding its future conduct.  

 

13. Remedial steps should include action by suppliers to: 

 make an appropriate apology acknowledging wrong-doing in relation to 

the compiling, use, selling or supplying of blacklists with the view of 

discriminating against workers and/or the discrimination against an 

individual in terms of their trade union membership status; 

 provide a statement regarding future conduct; 

 collaborate with investigating authorities to clarify the facts and 

circumstances in a comprehensive manner; 

 take concrete, technical, organisational and personnel measures that 

are appropriate to prevent further criminal offence or misconduct; 

 comply fully with any tribunal ruling; and 

 pay compensation in respect of any damage caused by any wrong-

doing. 

 

14. The new questions are at Annex A.  The standard selection questions have 

been updated in the sPQQ and Invitation to Tender (ITT) templates within PCS 

Tender and on the sPQQ template on the Scottish Procurement website to reflect 

this change.  These templates should be used as the basis for all PQQ and tender 

exercises. 

New contract clause 

15. We have also included a new contract clause in our standard terms and 

conditions which provides for termination of the contract if a supplier is found to have 

breached relevant legislation, during the course of that contract. 

 

16. The new contract clause is included in Annex B and the standard terms and 

conditions have been updated on the Scottish Government web pages to include the 

new clause. 

770



 

 
SPPN 4/2013   Page 5 of 9 

Information exchange and development of further guidelines 

17. The Scottish Government intends to meet with the STUC and interested 

Trade Unions, on a quarterly basis initially, to review how the guidance is being 

applied and to exchange information about compliance.  If evidence comes to light to 

suggest that blacklisting is still taking place, the Scottish Government will take further 

appropriate action, possibly including a recommendation that the company in 

question is not awarded public sector contracts. Also, we intend to continue working 

with the Unions and stakeholders to explore ways in which the guidelines can be 

further developed.  For example, to take account of the conclusions and findings of 

the Scottish Affairs Committee and, for example, to further consider how to address 

companies working as sub-contractors. 

Action required 

18. Public bodies are asked to note the advice provided in this SPPN and to 

adopt the PQQ questions and contract clause in Annex A and B and should be used 

in current tendering exercises where it is feasible to do so. 

 

19. All public bodies who do not use the Scottish Government’s standard 

contracts are asked to amend their own standard terms and conditions to include the 

clause at Annex B.  There is no requirement to amend existing contracts, but all 

public bodies should ensure that the clause forms part of the terms and conditions of 

contract used in all future tendering exercises. 

Dissemination 
20. Please bring this SPPN to the attention of all relevant staff, including those in 

Agencies, Non-Departmental Public Bodies and other sponsored public bodies within 

your area of responsibility. 
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Contact 
21. The Scottish Government will continue to liaise with unions and stakeholders 

on this important matter.  If you have any enquiries about this SPPN or would like to 

discuss the issues it raised, please contact Scottish Procurement: 

scottishprocurement@scotland.gsi.gov.uk. 

 

 

Scottish Procurement  

The Scottish Government 
2nd Floor, Europa Building  
450 Argyle Street 
Glasgow 
G2 8LG 
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Annex A 

 

New questions for inclusion in the sPQQ or a public body’s own PQQ process 
 
Discretionary exclusions 
 
Existing question: Has your organisation been convicted of a criminal offence 

relating to the conduct of its business or profession? 

 

Existing question: Has your organisation committed an act of grave misconduct in 

the course of its business or profession? 

 

New question: Has your organisation ever compiled, used, sold or supplied a 

prohibited list which: 

(a) contains details of persons who are or have been members of trade unions 

or persons who are taking part or have taken part in the activities of trade 

unions, and 

(b) is compiled with a view to being used by employers or employment 

agencies for the purposes of discrimination in relation to recruitment or in 

relation to the treatment of workers 

within the meaning of The Employment Relations Act of 1999 (Blacklists) 

Regulations 2010? 

 

If you have answered ‘Yes’ to any of the above discretionary exclusions, please 

provide details and state any remedial action you have taken. 

 

 

New Question: Has your organisation ever refused a person employment  

a) because he is, or is not a member of a trade union, or 

b) because he is unwilling to accept a requirement 

(i) to take steps to become or cease to be, or to remain or not to 

become, a member of a trade union, or 

(ii)  to make payments or suffer deductions in the event of his not 

being a member of a trade union 
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within the meaning of Section 137 of the Trade Union and Labour Relations 

(Consolidation) Act 1992? 

 

If you have answered ‘Yes’ to any of the above discretionary exclusions, please 

provide details and state any remedial action you have taken. 

 

 

New Question: Has your organisation breached The Data Protection Act 1998 or 

been served with an enforcement notice in relation to unlawfully processing personal 

data in connection with any blacklisting activities? 

 

If you have answered ‘Yes’ to the above discretionary exclusion, please provide 

details and state any remedial action you have taken. 
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Annex B 

 
New contract clause 
 
The Service Provider must not commit any breach of the Employment Relations 

1999 Act (Blacklists) Regulations 2010 or section 137 of the Trade Union and Labour 

Relations (Consolidation) Act 1992, or commit any breach of the Data Protection Act 

1998 by unlawfully processing personal data in connection with any blacklisting 

activities.  Breach of this clause is a material default which shall entitle the Purchaser 

to terminate the Contract with immediate effect. 
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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

4th Meeting, 2014 (Session 4) 
 

Tuesday 28 January 2014 

 Procurement Reform (Scotland) Bill 

Response from the Scottish Government 

 

Background  

1. The Committee reported on the delegated powers in the Procurement Reform 
(Scotland) Bill1 on 11 December 2013 in its 64th report of 2013. 

2. The response from the Scottish Government to the report is reproduced at the 
Annex. 

Scottish Government response 

Section 1(2) and (3) – Contracting Authorities 

3. Section 1(2) confers a power on the Scottish Ministers to modify the meaning 
of “contracting authority”. Section 1(3) clarifies that this can be done either by 
amending the list of bodies or persons in the schedule, or by amending subsection 1 
which defines “contracting authority” for the purposes of the Bill.  This allows section 
1(1)(b) to be varied. That subsection  links the definition of “contracting authority” to 
other persons who are contracting authorities under the Public Contracts (Scotland) 
Regulations 2012 (“the 2012 Regulations”), but whose functions are exercisable in or 
as regards Scotland, and do not relate to matters reserved to Westminster. 

4. Section 1(1)(b)(i) and (ii)  have the effect of excluding from the Bill certain 
bodies that are contracting authorities which are subject to the procurement 
requirements in the 2012 Regulations, but which have functions in reserved areas.  

5. On considering the Bill, the Committee was unclear as to why it was proposed 
that sections 1(b)(i) and (ii) could be amended, to allow bodies with reserved  
functions to be defined as “contracting authorities.” The Committee was therefore 
unable to determine whether the Government’s underlying policy objective and, as a 
result, the power were acceptable. Accordingly it drew the powers at section 1(2) 
and (3) to the attention of the lead Committee, suggesting that it may wish to 
consider the matter further. 

                                            
1 Procurement Reform (Scotland) Bill [as introduced] available here: 
http://www.scottish.parliament.uk/S4_Bills/Procurement%20Reform/b38s4-introd.pdf 
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6. In responding to the Committee’s report, the Scottish Government explained 
that it does not propose to use the power at section 1(2) to amend the definition of 
“contracting authority” in such a manner that would bring bodies with reserved 
functions within the scope of the Bill.  

7. However, the Government suggests that it may be necessary to make 
amendments to section 1(b) in future if, for example, Ministers wish to remove a 
body from the list of contracting authorities in the schedule to the Bill. The 
Government asserts that in order to do so both the schedule and subsection 1(b) 
would require to be amended.  Beyond that, there is no intention to use the power to 
amend subparagraphs (i) or (ii) of 1(b), which contain the requirements that a 
“contracting authority” under the Bill must have functions exercisable in or as regards 
Scotland, and not relating to reserved matters.       

Section 7(1) – Dynamic purchasing systems 

8. A dynamic purchasing system (“DPS”) is generally an electronic system 
through which a “contracting authority” as defined by the Bill may buy goods, 
services or works.  

9. Section 7(1) of the Bill contains a general power for the Ministers to make 
provision by regulations about dynamic purchasing systems. This may include 
provision applying the Bill to the establishment and operation of a DPS as it applies 
to the carrying out of a regulated procurement, with modifications stated in the 
regulations. It may also include modifying the application of the Bill to a contract 
awarded under a DPS.  

10. Given the general scope of the power to enable Ministers to make any 
provision by regulation in relation to DPSs, the Committee considered that the 
affirmative procedure would provide a more suitable level of Parliamentary scrutiny 
than the negative procedure which is currently proposed. 

11. In its response, the Government noted the Committee’s concern in regard to 
the scope of the power and therefore agreed to bring forward an amendment at 
stage 2 proposing that the power be subject to the affirmative procedure. 

Section 11(5)(d)  – Procurement strategy (other matters) 

12. The Bill provides that contracting authorities which expect to have significant 
procurement expenditure in the next financial year (over £5M) must prepare a 
procurement strategy setting out how they intend to carry out regulated 
procurements. Section 11(5) sets out what the strategy must cover. Section 11(5)(d) 
provides the power by order to specify other matters, as well as those listed. 

13. Section 13 provides that contracting authorities must ensure that its regulated 
procurements in a financial year are, so far as reasonably practicable, carried out in 
accordance with the strategy.  

14.  Given the potentially significant effects that orders made under section 
1(5)(d) could have on contracting authorities, the Committee considered that the 
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affirmative procedure would be a more appropriate level of Parliamentary scrutiny of 
the exercise of the power. 

15. The Government’s response reiterates its view that the negative procedure is 
the appropriate choice of procedure in this case. It views the power as an 
administrative matter, to “provide flexibility on the detail of the strategy”.  The 
Government considers this is in line with the procedure applied to the power at 
section 14, relating to annual procurement reports.  Further, the Government informs 
the Committee that it will consult authorities on this matter. 

Section 16 – Guidance 

16. Section 16 provides that the Ministers must issue guidance to contracting 
authorities on the preparation and publication of procurement strategies and annual 
procurement reports. Contracting authorities must have regard to any such guidance 
issued. 

17. The Committee suggested that section 16 should be amended in order to 
require that such guidance must be published and laid before Parliament on issue. 

18. In response to this suggestion, the Scottish Government has agreed to bring 
forward an amendment at stage 2 which will provide for the publication of the 
guidance, and the laying of the guidance before Parliament. 

Section 21 - Guidance on community benefit requirements 

19.   Section 21(1) provides that the Ministers may issue guidance on the use of 
community benefit requirements.  The guidance may cover specific matters as set 
out in section 21(2).  Contracting authorities must have regard to any guidance 
issued.  

20. As with section 16 which is discussed above, the Committee considered that 
section 21 should be amended in order to require that such guidance must be 
published and laid before Parliament on issue. 

21. The Government again agreed to bring forward an amendment at stage 2 
which will provide for the publication of the guidance, and the laying of the guidance 
before Parliament. 

Section 22 – Exclusion of economic operators on grounds of criminal activity 

22. Section 22(1) provides that Scottish Ministers may by regulations require a 
contracting authority to exclude an economic operator from a “regulated 
procurement” process (except for an EU-regulated procurement), if the operator or 
certain other persons have been convicted of an offence specified in the regulations.  

23. The Committee expressed concern that the power was drawn very widely to 
the extent that the regulations could prescribe any offence, particularly when 
conviction would result in the exclusion of an economic operator from a “regulated 
procurement” process. 
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24. The Committee was also concerned that the power had been drawn widely in 
order to reflect a list of mandatory exclusions which could potentially be transposed 
into domestic law under the proposal for an EU directive on public procurement (“the 
Directive”). Those provisions were, at that time, neither in force nor even in a 
proposed form. 

25. Regulations made under section 22 may also specify evidence that is to be 
conclusive in determining whether a person has been convicted, and circumstances 
in which a contracting authority may award a contract to an operator, despite being 
otherwise prohibited from doing so under the regulations.   

26. Therefore, given the wide scope of the power,  and the potential significant 
effects regulations made under section 22 could have on public bodies, the 
Committee considered that the affirmative procedure would provide a more suitable 
level of Parliamentary scrutiny than the negative procedure which is currently 
proposed. 

27.  The Committee was also of the view that there was potential for the power to 
be narrowed by providing for some mandatory exclusions of economic operators, 
whilst allowing for the amendment of the list of mandatory exclusions by regulations. 

28. In responding to the Committee’s concerns, the Government confirmed its 
intention that the exclusion criteria provided for by the Bill will be “similar to, but may 
be less strict than, those that will be provided for in implementation of the Directive 
therefore having a lesser impact upon public authorities.” 

29. The Directive will be transposed into domestic law using regulations made 
under the negative procedure. The Government therefore consider it appropriate that 
regulations made under this Bill which relate to lower value contracts should also be 
subject to the negative procedure.  

Section 23 – Selection of tenderers 

30. Section 23(1) provides that Scottish Ministers may, by regulations, make 
further provision about the selection by contracting authorities of economic operators 
to participate in a regulated procurement.   

31. As with section 22, the power does not apply to EU-regulated procurements.    
Section 23(1) provides the regulations could include provision about the use of 
minimum standard requirements to assess the suitability of bidders, the 
circumstances in which an operator may or may not be excluded on the basis of 
criteria stated in the regulations, or the procedure to be followed in determining 
whether to exclude a bidder.   

32. Section 23(3) lists various criteria that could be specified as possible grounds 
for exclusion or non-exclusion of a bidder. The regulations may also prohibit 
contracting authorities from taking into account specified matters in such an 
assessment. 

33. The Committee therefore considered that regulations made under section 23 
could potentially have significant effects on contracting authorities and economic 
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operators. Accordingly, the Committee considered that that the affirmative procedure 
would provide a more suitable level of Parliamentary scrutiny than the negative 
procedure which is currently proposed. 

34. In response the Government explained that contracting authorities, including 
the Scottish Government, were bound by fundamental EU Treaty principles which 
include equal treatment, non-discrimination and proportionality.  It could not use the 
power in a way that was disproportionate or unfair to certain categories of bidder. 
Taking these constraints into account, the Government considered the negative 
procedure would apply a suitable level of scrutiny to regulations made under section 
23. 

35. As with section 22, the Government is of the view that, as the Directive will be 
transposed using regulations  subject to the negative procedure, it would be 
consistent to also use the negative procedure for regulations made under section 23 
of the Bill, which relate to lower value contracts. 

Section 24 - Guidance on selection of tenderers 

36. Section 24 enables the Ministers to issue guidance about the selection of 
economic operators to take part in the process relating to a “regulated procurement”. 
Contracting authorities must have regard to such guidance.  

37. Similarly to the previously discussed powers at section 16 and 21, the 
Committee considered that section 24 should be amended in order to require that 
such guidance must be published and laid before Parliament on issue.   

38. The Government accepted the Committee’s recommendation and agreed to 
bring forward an amendment at stage 2 which will provide for the publication of the 
guidance, and its laying before Parliament. 

Conclusion 

39. Unless amendments that will substantially affect the delegated powers 
provisions are made to the Bill at Stage 2, the Committee will not consider it again. 
Members are therefore invited to make any comments they wish on the Bill at this 
stage. 

Recommendation  

40. Members are invited to note the Scottish Government’s response on the 
Bill and to make any comments they wish at this stage. 
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ANNEX  

Correspondence from the Scottish Government, dated 14 January 2014: 

Section 1(2) and 3 – Contracting Authorities 

Paras 19 to 21 - The Committee therefore draws to the attention of the lead 
Committee that section 1(1)(b)(i) and (ii) exclude from the Bill  certain bodies that 
are “contracting authorities” which are subject to the procurement requirements 
in the Public Contracts (Scotland) Regulations 2012, but where the functions of 
the body are not wholly exercisable in or as regards Scotland, or functions relate 
to matters reserved to Westminster.  These include the UK Ministers of the 
Crown and government departments, the House of Commons and House of 
Lords, the National Assembly for Wales and the Northern Ireland Assembly 
Commission. 

The Committee is not clear why the power is proposed in section 1(3) to amend 
those restrictions in section 1(1)(b)(i) and (ii).  By such amendment some 
additional bodies that have functions in reserved areas, or functions both in 
regard to Scotland and otherwise, could potentially be included as “contracting 
authorities” for the purposes of the Bill, though they are excluded in the current 
proposal.  The Committee considers that the acceptability of this power depends 
on whether the underlying policy objective is acceptable, and that is not clear to 
the Committee from the documents accompanying the Bill or the Scottish 
Government’s written response. 

The lead Committee might accordingly consider this further. 

The policy memorandum accompanying the Bill sets out the rationale for the approach 
taken on the definition of the contracting authorities that are within the scope of the Bill.  
These are bodies, office-holders and persons listed in the schedule.  In addition, they 
are contracting authorities as defined in the Public Contracts (Scotland) Regulations 
2012 whose functions are exercisable in or as regards Scotland and which do not relate 
to reserved matters.  Application of the 2012 Regulations is fairly well understood and 
long standing and this appeared to be the simplest approach to defining the public 
bodies that will be within scope of the Bill.  Any alternative approach could risk creating 
confusion in the application of the Bill and could create additional complexities.   

The Procurement Reform Bill is a Bill relating to the procurement activities of Scottish 
public bodies.  The Scottish Government does not propose to use the power in section 
1(2) in a way that will bring within the scope of the Bill bodies that have functions in 
reserved areas.  However, section 1(2) is required to provide the Scottish Government 
with the flexibility to amend subsection (1)(b) should future circumstances require it.  
For example, Ministers may, decide at a date in the future, to remove a body that is 
listed in the schedule from the scope of the Bill.  Merely amending the schedule to 
delete that body from it would not have the desired result, as that body would remain 
within scope of the Bill by virtue of section 1(1)(b).   
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 80 Session 4 
 

Meeting of the Parliament 
 

Thursday 20 February 2014 
 

Note: (DT) signifies a decision taken at Decision Time. 
 
 
Procurement Reform (Scotland) Bill: The Deputy First Minister and Cabinet 
Secretary for Infrastructure, Investment and Cities moved S4M-09051—That the 
Parliament agrees to the general principles of the Procurement Reform (Scotland) 
Bill.  
 
After debate, the motion was agreed to (DT).  
 
Procurement Reform (Scotland) Bill: Financial Resolution: The Cabinet 
Secretary for Finance, Employment and Sustainable Growth (John Swinney) moved 
S4M-08677—That the Parliament, for the purposes of any Act of the Scottish 
Parliament resulting from the Procurement Reform (Scotland) Bill, agrees to any 
expenditure of a kind referred to in Rule 9.12.3(b) of the Parliament’s Standing 
Orders arising in consequence of the Act.  
 
The motion was agreed to (DT). 
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Procurement Reform (Scotland) 
Bill: Stage 1 

The Deputy Presiding Officer (John Scott): 
The next item of business is a debate on motion 
S4M-09051, in the name of Nicola Sturgeon, on 
stage 1 of the Procurement Reform (Scotland) Bill. 

14:39 
The Deputy First Minister and Cabinet 

Secretary for Infrastructure, Investment and 
Cities (Nicola Sturgeon): I am pleased to open 
this afternoon’s debate on the general principles of 
the Procurement Reform (Scotland) Bill. I begin by 
thanking all those who gave evidence to the 
Infrastructure and Capital Investment Committee. I 
am particularly grateful to Maureen Watt, the 
committee’s convener, and to all the members of 
the committee for their detailed scrutiny of the bill 
at stage 1. 

I am pleased that the committee has recognised 
the efforts that have been made to consult on the 
bill from its conception and throughout its 
development, and I welcome the committee’s clear 
recommendation to Parliament that the general 
principles of the Procurement Reform (Scotland) 
Bill be agreed to. As members would expect, the 
Government is of course giving serious 
consideration to the detail of the committee’s 
report. I will respond to its key points in due 
course, in the light of today’s debate and the 
points that will be, I have no doubt, made 
throughout this afternoon. 

As we all know, and as was commented on at 
length when Parliament last had the opportunity to 
debate public procurement, public bodies in 
Scotland spend approximately £10 billion every 
year on buying things. It therefore stands to 
reason that the decisions that public bodies make 
when they spend that money are of enormous 
importance to businesses, to third sector 
organisations, and to the health of our economy as 
a whole. That is why the Procurement Reform 
(Scotland) Bill is necessary and important. 

Before I go on to say a bit more about the 
content and main provisions of the bill, it is also 
important to stress that the bill does not sit in 
isolation; it is not the be-all and end-all of the work 
that we are doing, and that we require to do, on 
procurement. The bill forms part of the bigger 
programme of reform that was embarked on in 
Scotland following the publication in 2006 of John 
McClelland’s “Review of Public Procurement in 
Scotland Report and Recommendations”. That 
programme has led to the development of what is 
being increasingly referred to as the Scottish 
model of procurement, which seeks to maximise 

the contribution that public procurement can make 
to Scotland’s economic prosperity. 

That approach views procurement as an integral 
part of the whole process of policy development 
and service delivery, and not as something that 
sits to the side of it. Through looking at outcomes 
and not outputs, it uses the power of public spend 
to deliver genuine public value in purchasing. The 
value-for-money triangle—cost, quality and 
sustainability—is central to the Scottish model of 
procurement, and economic, social and 
environmental sustainability must be at the heart 
of all that we do around procurement. 

Sustainability is certainly at the heart of the 
Procurement Reform (Scotland) Bill. As 
members—especially those on the lead 
committee—will be well aware, the aim of the bill 
is to set a framework for public procurement that is 
both business friendly and socially responsible. It 
will be business friendly by standardising process, 
streamlining bureaucracy, increasing transparency 
and encouraging innovation—which the committee 
commented on at length—and it will be socially 
responsible by looking at the broader economic 
and social implications of procurement decisions. I 
will come back to some of that later in my speech. 

Tavish Scott (Shetland Islands) (LD): I think 
that the cabinet secretary mentioned transparency 
as part of her triangle of best value. Does she 
agree that, in implementing the bill, the hubco 
structure that is such an essential part of 
delivering new projects should be included in the 
bill in order to ensure the transparency that I am 
sure all members seek? 

Nicola Sturgeon: We all want transparency. I 
will talk later about the scope of the bill in terms of 
the bodies that it covers. Hubs are an increasingly 
important part of the landscape of capital 
infrastructure and development, so it is important 
that they comply with the principles that are 
important to ensuring that we have a transparent 
framework around what we do. 

I will talk a little about building in considerations 
such as community and environmental benefits at 
the start of the procurement process, rather than 
as last-minute considerations. It is also very 
important that we set clear standards for conduct 
of public procurement and clear standards of 
business ethics. The bill will help us to accelerate 
improvements in the procurement system and it 
will help to ensure, especially on major contracts, 
that we maximise the contribution from our 
procurement spending, whether that is for 
economic, social or environmental value. 

The bill will place some general duties on public 
bodies and their procurement activities. Those 
duties are about acting without discrimination and 
in a transparent manner, and in a way that is best 
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designed to improve the economic, social and 
environmental wellbeing of the area in which the 
body operates, and to promote innovation. 

The bill will also require bodies to consider how 
they can facilitate the involvement in their 
procurement activities of small and medium-sized 
enterprises, the third sector and supported 
businesses. Those duties are particularly 
important because it is at the pre-procurement 
stage that public bodies have the greatest scope 
to ensure that procurement is accessible, in 
particular to smaller businesses, and that they 
deliver maximum social, environmental and 
economic value. 

Supporting those general duties are a number of 
specific duties, one of which will require public 
bodies to consider including community benefit 
clauses in all new major public sector contracts 
and, where such clauses are not appropriate, to 
explain why in the contract notice. That will help to 
maximise the benefits from public procurement 
and it will build on our already good track record in 
recent years of delivering training and employment 
through contracts. 

The bill will help to tackle unnecessary 
inconsistencies for suppliers in relation to doing 
business with the public sector, and it will ensure 
that that can be simple, transparent and more 
accessible to suppliers—again, I specifically 
mention SMEs in that regard. For example, the bill 
includes a requirement on public bodies to 
advertise contracts using a single online portal. 
That will improve the visibility and transparency of 
contracts and ensure that there is a one-stop shop 
for suppliers that seek to do business with the 
public sector. 

The bill will place a requirement on contracting 
authorities that have a high level of spend to 
prepare and publish corporate procurement 
strategies and annual reports. By standardising 
the approach to the principles we will help to 
support better information and increased 
transparency and visibility, provide a better basis 
for engagement and, I hope, remove unnecessary 
inconsistencies. 

There will also be a requirement on contracting 
authorities to maintain a contracts register and to 
make it publicly available. Again, that is about 
transparency, but it is also about helping 
businesses to assess current spend areas and to 
identify potential future opportunities. 

Malcolm Chisholm (Edinburgh Northern and 
Leith) (Lab): Greater transparency is obviously 
welcome, but will the cabinet secretary do 
something about the fundamental problem of the 
size of contracts, which in many cases exclude 
SMEs from bidding in the first place? 

Nicola Sturgeon: Malcolm Chisholm will be 
aware that there are provisions in the bill—in 
section 24, I think—on issuing guidance, which will 
help in relation to selection of tenderers. We are 
clear that the bill should be part of a process of 
removing unnecessary barriers that prevent 
businesses from bidding for and trying to access 
public contracts. For example, there is a specific 
provision on charging for tender documents. 
These are key issues in the bill, and as we go into 
stage 2, the Government will be open—as we 
always are—to considering amendments that 
would improve the provisions. 

I was about to talk about charging for tender 
documents, but I mentioned it in response to 
Malcolm Chisholm, so I do not need to do that. 
The provision will help to eradicate a poor practice 
that acts as a serious barrier and which 
disproportionately affects smaller firms and third 
sector bodies. 

The bill also sets standards for provision of 
debrief information. That is an important part of 
procurement activity because it helps suppliers to 
understand where they have weaknesses and to 
consider where they can improve. Using the bill to 
promote such standardisation and improved 
procedures will help to improve value for money 
and reduce costs for businesses. 

High-quality public procurement is dependent on 
good practice not only by contracting authorities 
and their purchasers, but by suppliers to the public 
sector, which need to play their part by delivering 
high-quality, cost-effective goods and services and 
by maintaining the highest possible business 
ethics and standards. 

James Kelly (Rutherglen) (Lab): On business 
ethics, does the cabinet secretary acknowledge 
that it is an omission from the bill that there is no 
reference to the living wage, which would give an 
opportunity to lift many low-paid workers out of the 
lower wage brackets? 

Nicola Sturgeon: I will talk about the living 
wage. I do not accept that that is an omission from 
the bill, in which we have gone as far as we can 
within the confines of European law. However, we 
will continue to have this debate as we go through 
subsequent stages of the bill. 

I will talk about issues in general. The bill allows 
us to set rules, where they do not currently exist 
within the overarching European legislation, 
regarding both the selection and the exclusion of 
companies as part of tendering exercises. The 
practice of blacklisting, failure to comply with 
obligations on tax and other acts of professional 
misconduct could in the future result in a company 
being judged to be unsuitable to bid, and rightly 
so. I put on the record again the Scottish 
Government’s—and, I know, the whole 
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Parliament’s—view that the practice of blacklisting 
is completely and utterly unacceptable. 

In the context of the bill, there has also been 
discussion, which James Kelly alluded to, about 
the living wage—something to which this 
Government is absolutely committed, and on 
which it is leading by example. As I have 
explained before, European Union law—
specifically the law on posted workers, rather on 
procurement—does not allow us to make payment 
of the living wage an absolute requirement in 
contracts. However, the bill will allow us to issue 
guidance on workforce-related issues that will 
mean that we can ensure— 

James Kelly: Will the cabinet secretary take an 
intervention? 

Nicola Sturgeon: I will, if James Kelly will just 
let me finish. 

The bill will mean that we can ensure that issues 
such as how much a company pays its staff or 
whether it makes inappropriate use of zero-hours 
contracts can be taken into account where they 
would be relevant to delivery and performance of 
the contract. We are determined to use the bill to 
the maximum. We will discuss such issues at 
stage 2, although I am sure that all members will 
accept that we have to remain within the confines 
of European law. 

I will take a brief intervention, and then I have to 
make some progress because I have been 
generous. 

James Kelly: If I am an employer who does not 
want to pay the living wage, what is to prevent me 
from ignoring the guidance and putting it in the 
bin? 

Nicola Sturgeon: The bill will provide a 
statutory underpinning for guidance. We have not 
only led by example as a Government, and 
through the public sector, in paying the living 
wage, but are currently funding work by the 
Poverty Alliance to raise awareness of and to 
promote the living wage in the private sector. I 
hope that James Kelly can accept that we are, 
whatever else divides us, on the same side on this 
issue. We want the living wage to be paid, and we 
can discuss how best we can do that through the 
bill while accepting that there is a wide range of 
other things that we need to do that cannot be 
done through the bill. I hope that we can work 
constructively together on the issue rather than 
making it a point of division. 

I have mentioned European law on several 
occasions. We need to maintain consistency with 
existing legislation where there is commonality, 
and we do not want to give rise to confusion or 
unnecessary complexity, so we have chosen to 
mirror the Public Contracts (Scotland) Regulations 

2012 while limiting the bill’s application to Scottish 
public bodies. Application of the 2012 regulations 
is well understood, and the approach that we have 
taken means that, if a Scottish contracting 
authority is already within the scope of the 
regulations, it will also be within the scope of the 
bill. 

We recognise that special circumstances apply 
to some types of contract, such as health and 
social care contracts and the contracts that 
universities and colleges need to award in support 
of research and development. As I said previously, 
we intend to lodge amendments at stage 2 to 
respond to some concerns that have been 
expressed in that regard  

I, like the committee and many members, have 
heard a lot of discussion about the types of issues 
that the bill should address and how it should 
address them. I have already commented on 
some of the constraints within which we operate. 
As members have recognised during this debate 
in the chamber and in the committee, the bill 
cannot be a panacea for all procurement ills, but 
we want to use it to the maximum in order to make 
as much progress as possible. 

I believe that, taken together, the package of 
measures in the bill strikes an appropriate balance 
in responding to the views that have been 
expressed, while retaining the flexibility to cover 
the diverse range of goods, services and works 
that are procured by the public sector. 

The bill should not be viewed in isolation in 
Scotland or in the European Union. Just last week 
the Council of the European Union adopted three 
new public procurement directives, which we 
intend to implement by summer next year—well 
ahead of the deadline for transposition that the 
directives set out. 

Making procurement spending work better has 
enormous potential for our economic, social and 
environmental wellbeing. Although the bill is not 
the panacea that some have thought it might be, it 
is an important part of the overall package 
because it can help to ensure that we remain in 
the vanguard of innovative public procurement and 
get the best outcomes for Scotland. I hope that the 
Parliament agrees to the general principles of the 
bill today, but I remain happy to work with 
members as we progress to stage 2, and I will look 
favourably on amendments that are lodged. 

I move, 
That the Parliament agrees to the general principles of 

the Procurement Reform (Scotland) Bill. 

14:54 
Maureen Watt (Aberdeen South and North 

Kincardine) (SNP): I welcome the opportunity to 
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contribute to the stage 1 debate on the 
Procurement Reform (Scotland) Bill on behalf of 
the Infrastructure and Capital Investment 
Committee. I thank all those who provided written 
and oral evidence to the committee, and all the 
people from business, the public sector and third 
sector organisations who gave of their time to 
attend informal events or to meet the committee 
informally as well as those who gave evidence 
formally to the committee. 

I would also like to thank the committee clerks, 
who had to put in a tremendous amount of work in 
order to ensure that everyone had the chance to 
have a say. I also thank fellow committee workers 
for their input, and members of other committees 
that considered the bill at stage 1. 

The Infrastructure and Capital Investment 
Committee supports the general principles of the 
bill. It considers that legislation is required to 
improve the situation of those who are attempting 
to access public contracts and, as it stated in its 
report, the committee considers that the national 
procurement framework for Scotland, which will be 
established by the bill, will improve consistency 
and transparency. 

As the cabinet secretary mentioned in her 
opening remarks, the committee is aware that the 
bill was drafted in the context of current European 
legislation, and in advance of new directives on 
procurement. The committee recognises the need 
for a level of flexibility in the bill, so that it can react 
to those directives. On balance, the committee is 
supportive of the drive for procurement reform in 
Scotland at this time, but it will monitor how the bill 
ultimately sits with the forthcoming directives. 

Part 1 of the bill sets out the contracting 
authorities to which the bill’s provisions must apply 
and the type of contracts that it will regulate. The 
committee was generally content with the 
approach that was taken, but heard in evidence 
the arguments for the inclusion of Scottish Water. 
The committee understands the logic of Scottish 
Water sitting, as it does, with existing utilities 
legislation on procurement rather than with this 
bill. However, the committee asked the Scottish 
Government to respond to the argument that there 
would be benefit to bringing Scottish Water within 
the scope of the bill for its smaller contracts. 

The committee also considered the issue of 
arm’s-length external organisations—or ALEOs, 
as they are more commonly known. The 
committee asked the Scottish Government to 
consider how it might ensure that all ALEOs are 
covered by the bill’s provisions. I ask the cabinet 
secretary to comment on that during her closing 
speech. 

The committee heard extensive evidence on the 
sustainable procurement duty. The inclusion of 

that duty has been welcomed in evidence. Any 
criticism that the committee heard centred on the 
duty’s not being onerous enough, or its being not 
sufficiently extensive to cover specific policy 
areas.  

The committee highlighted the need for 
extensive and robust guidance on the 
procurement strategies and annual procurement 
reports to support the sustainable procurement 
duty. The committee also sought information on 
how the Scottish Government might use the 
procurement strategies and annual reports to 
assess application of the sustainable procurement 
duty. Obviously, that will be taken forward in future 
stages. 

The sustainable procurement duty applies to 
contracts of £50,000 or more for goods and 
services, and £2 million or more for public works. 
The lowering of the current thresholds was broadly 
supported in evidence. In advance of the operation 
of those thresholds, it was difficult for the 
committee to reach a view based on evidence. In 
that light, the committee agreed to support the 
approach that was taken by the Scottish 
Government to balance the threshold amounts 
with proportionality. It welcomed the cabinet 
secretary’s undertaking to 
“keep the matter under review”—[Official Report, 
Infrastructure and Capital Investment Committee, 11 
December 2013, Col 2361.] 

and welcomes the power at section 3(3) of the bill 
that will allow the threshold amounts to be 
amended in line with experience, if necessary. 

Contracting authorities will also have to consider 
community benefit provisions for contracts worth 
£4 million and above. That provision has been 
broadly welcomed by business organisations, the 
third sector, public authorities and individuals. In a 
similar vein to the sustainable procurement duty, 
the committee considered that the monitoring the 
community benefit requirement will be of 
substantial importance. 

It was brought to the committee’s attention that 
although procurement strategies must include 
community benefit information, there is no 
requirement for that to feature in annual 
procurement reports. The committee would 
therefore like the bill to ensure that annual 
procurement reports include contracts that have 
community benefit provisions, so that outcomes 
can be assessed. The opportunity to include 
provisions on supported businesses and social 
enterprises in the community benefit requirement 
was also raised in evidence and was highlighted 
by the committee. 

The success of the community benefit 
requirement rests heavily on guidance. The 
committee requested further information on some 
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of the detail that is to be included in that guidance. 
I would welcome the cabinet secretary’s 
comments on that. 

The living wage was explored throughout the 
committee’s evidence taking. We were advised 
that correspondence between the European 
Commission and the Scottish Government 
indicates that a provision on the living wage would 
be likely to conflict with the European directive on 
posting of workers. The Scottish Government 
takes the view that it is unable to include a 
mandatory requirement on the living wage 
because of the views of the European 
Commission. The committee noted the Scottish 
Government’s position on that, but given the 
extent to which encouragement of the living wage 
will rest within guidance, we sought clarification on 
how that would be addressed. 

The bill includes provisions covering guidance 
on exclusion of tenderers. It is the committee’s 
understanding that those provisions will allow the 
Scottish Government to address some of the 
issues around blacklisting via regulations that will 
be made under the bill. That was an important 
issue that was raised in evidence and the 
committee welcomed the Scottish Government’s 
on-going dialogue with the trade unions on the 
subject. 

Neil Findlay (Lothian) (Lab): What would 
happen if an employer were to ignore the 
guidance? 

Maureen Watt: That will be dealt with under 
secondary legislation, as Neil Findlay well knows. 

The committee heard repeatedly of the need for 
transparency in public contracts. It therefore 
welcomes the requirement for contract notices and 
award notices to be published on the public 
contracts Scotland website. The committee 
considers that that provision is essential in order to 
improve access and transparency. 

The committee supports the establishment of a 
remedies regime under the bill. However, we 
heard evidence to support the establishment of an 
ombudsman or tribunal system to accompany that. 
We understand that although the bill does not deal 
with that directly, there will be an opportunity for 
the Scottish Government to consider the issue 
when new European directives are adopted. The 
committee intends to monitor the Scottish 
Government’s considerations in that area. 

The committee also heard in evidence about the 
importance of developing the skills of procurement 
professionals and the contribution that that could 
make to delivering improvements in public 
procurement. Evidence from the Accounts 
Commission and the Auditor General for Scotland 
pointed out that 

“Public bodies will be required to demonstrate how their 
procurement will promote or improve the economic, social 
and environmental well-being of their areas.” 

They considered that  
“This and other aspects will require fresh thinking and may 
require training in new approaches to managing 
procurement.” 

The committee invited the Scottish Government 
to consider and respond to the recommendation 
that the training and development of staff be 
included as a requirement in the procurement 
strategy and annual procurement report guidance.  

Informal discussions with the third sector and 
SMEs indicated that awareness raising and 
support for them is important. The committee 
asked for a response from the Scottish 
Government on that issue. 

The committee welcomed the commitment by 
the Scottish Government to pursue opportunities 
to drive greener public procurement and to expand 
the market for recycled and recyclable materials. 
We support the provisions in section 31 of the bill. 

We also welcomed undertakings to take forward 
freedom of information matters in discussion with 
the Scottish Information Commissioner. Perhaps 
the cabinet secretary can give an update on that. 

Two other important concerns with the bill were 
brought to the committee’s attention; the cabinet 
secretary mentioned them in her speech. First, the 
committee was alerted to issues surrounding 
procurement of health and social care services. 
The second area of concern was higher and 
further education. I listened to what the cabinet 
secretary said in relation to those concerns. 

The committee agrees that the bill is required in 
order to improve the situation of those who are 
attempting to access public sector contracts. It is 
content that the bill will establish a national 
procurement framework for Scotland that will 
improve consistency and transparency. Therefore, 
on behalf of the committee, I recommend that the 
general principles of the bill be agreed to. 

15:04 
James Kelly (Rutherglen) (Lab): I welcome 

the opportunity to open the debate on behalf of the 
Labour Party and to indicate that we will support 
the general principles of the bill at 5 o’clock. 

I echo members’ recognition of the work that 
has been carried out by the convener of the 
Infrastructure and Capital Investment Committee, 
Maureen Watt, the other members of that 
committee and the clerks in scrutinising the bill 
and producing the report. 

There is no doubt that, given the £10 billion of 
public sector spend in procurement, the bill is a 
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key piece of legislation. This is an opportunity to 
have an impact on economic growth and to send a 
key signal about how we operate in Scotland in 
relation to the fairness agenda. 

There can be no clearer example of that than 
the living wage. In the past 43 months, inflation 
has risen more than wages have, and that has hit 
the low paid hardest. It has hit call centre staff, 
cleaners and labourers. There is no doubt that, if 
the bill could ensure that contracts included a 
commitment to the living wage, that would mean 
an additional £2,200 a year to those who are 
currently paid the minimum wage. 

Kevin Stewart (Aberdeen Central) (SNP): I do 
not think that anyone in the chamber would not 
agree that the living wage would be a good thing 
to include, but Mr Kelly will be aware of the Rüffert 
v Niedersachsen case. Will he comment on that? 
Beyond that, does he not think that it would be 
best if the Parliament had control over the 
minimum wage so that we could deal with matters 
appropriately? 

James Kelly: I will come to the legal position in 
a minute and address that point. 

It is no accident that the calls for the living wage 
are widely endorsed in submissions on the bill by 
the enough food for everyone if campaign, the 
Scottish Council for Voluntary Organisations, the 
Scottish Trades Union Congress and Stop Climate 
Chaos, and there is no doubt that many people 
throughout Scotland see the bill as an opportunity. 
I agree with Nicola Sturgeon that Labour and the 
Scottish National Party agree on the living wage. 
We should be working together to ensure that the 
bill contains stringent provisions to deliver it. 

Alternative legal advice is available, which 
Unison has provided. The Government will need to 
look beyond the legal advice that it has. It is about 
how the question is asked of the European Union; 
it is also about linking the issue to the performance 
of contracts. The Government has to engage more 
on the issue rather than simply stand behind the 
legal advice that it currently has. 

Kevin Stewart: My experience in life has been 
that we can get different legal advice from the 
same lawyer. However, Rüffert v Niedersachsen is 
case law rather than just legal advice. Would it not 
be best if we were at the top table in Europe so 
that we could try to change the situation? 

James Kelly: It is about how the legislation is 
constructed. As I said, there is a way forward if the 
issue is linked to performance. Rather than simply 
repeat one piece of case law, the Government 
needs to interact with the alternative legal opinions 
that are available and with those who want the bill 
to deliver a living wage. 

It would send out a powerful signal if the 
Parliament ensured that, with the £10 billion of 
public sector spend that the bill covers, the living 
wage was paid. That would be welcomed by 
workers in communities across Scotland, and I ask 
the Government to examine that issue again. 

The community benefit provisions in the bill are 
to be welcomed. With so much money being 
allocated, there is an opportunity for companies to 
work closely with communities to look at the wider 
social and economic benefits that the spend can 
achieve, as the Jimmy Reid Foundation has said. 
In its submission, the Construction Industry 
Training Board gives the practical example of 
including provisions around apprentices and 
training, which can not only benefit the delivery of 
the contract, but make a real difference to local 
economies. 

The Federation of Small Businesses makes 
some strong points about the small business 
impact in its submission. It is worth taking on 
board the fact that for every £1 of spend by small 
companies there can be 63p in additional impact 
for communities, compared with 40p from spend 
by large companies. 

We should examine closely the point that 
Malcolm Chisholm made about the size of the 
contracts and the need to de-bundle them. There 
is no doubt that we need to ensure that the £10 
billion of spend is spread throughout Scotland and 
not concentrated on one or two areas of economic 
impact. To get the most from it, we must move it 
throughout the country. 

Along with SNP politicians such as George 
Adam, who is the co-convener of the cross-party 
group on fair trade, I campaigned for and 
supported Scotland’s bid to get Fairtrade nation 
status, and I welcome our gaining that status. 
Nevertheless, the Scottish Fair Trade Forum 
makes a fair point when it says that it is not 
enough for the bill to ask companies to consider 
fair trade issues. The bill must contain a more 
serious commitment and an explicit recognition of 
Scotland’s Fairtrade nation status if we are to 
make the most of it. Labour will return to that issue 
at stage 2. 

On the important issue of tax avoidance, when 
we have influence over so many contracts it is 
right to expect fair and ethical business practices. 
As the Scottish Catholic International Aid Fund 
acknowledges in its submission, we are not 
comfortable with aggressive tax avoidance, which 
takes money out of the public purse. Through the 
bill process, we must look closely at the scrutiny of 
company taxation policies to ensure that business 
practices are ethical. 

Although we support the general principles of 
the bill, there are a couple of problems with it as it 
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stands. The Government looks to be laying too 
great an emphasis on guidelines. As I said in 
relation to the living wage, and as Neil Findlay 
pointed out on blacklisting, it is all very well to say 
warm words and make all the right statements, but 
the point of legislation should be to make a 
difference. The worry is that we will put so much 
emphasis on guidelines that the bill will not 
achieve the objectives that the Government and 
the Labour Opposition want it to achieve. 

Another problem relates to exemptions. Tavish 
Scott was correct to point out that the Scottish 
Futures Trust and the hubcos that operate under it 
are exempt, which seems a peculiar decision 
given the millions of pounds in contracts that flow 
through the hubcos. It seems logical and correct 
that they should be covered by the bill if we are 
serious about its making a difference. 

We will support the general principles of the bill 
at 5 o’clock, but if the Government is to translate 
Nicola Sturgeon’s speech into real action on 
issues such as the living wage, we will need to see 
some real commitments at stage 2. The Labour 
Party will submit a raft of amendments on a 
number of issues in order to strengthen the bill, 
and we look forward that engagement at stage 2. 

15:14 
Alex Johnstone (North East Scotland) (Con): 

Procurement is an important part of what 
Government and its agencies do. It is an active 
and developing field. We have come a long way 
since the days when a construction contract in the 
Western Isles was issued on the basis of the 
cheapest bid, only for the job to be done by a 
company from outside Scotland that employed no 
local labour and which, after completing the job, 
left local firms unpaid and debts that were never 
dealt with. 

The truth is that we need to consider 
procurement quite seriously. The Scottish model 
of procurement that went before is a good 
foundation on which to base our progress. 

The bill before us is wholesome, modest and 
functional and contains plenty of good intentions. 
Sometimes Governments are inclined to take a 
sledgehammer to crack a nut. At other times, they 
will herald a bill by suggesting that it will be a 
pantechnicon complete with bells and whistles, but 
what eventually comes along is pure, simple and 
functional. I prefer the latter approach, and I am 
delighted that that is the nature of the bill that we 
have in front of us. The cabinet secretary 
acknowledged in her opening speech that that is 
what has happened. She will receive no 
complaints from me for taking that approach. 

I am giving away no secrets when I say that we 
will be happy to vote for the bill at stage 1. 

However, I have some concerns, which revolve 
around some things that are not in the bill and 
some things that I would not like to see in the bill. 

I will start with some of the improvements that I 
would like to see. We have already heard a 
number of quotations from the Federation of Small 
Businesses, and I take the opportunity to quote it 
slightly more extensively. In the submission that 
was sent to members before the debate, the FSB 
states: 

“the scope of the Bill needs to be extended to include 
HubCos and ALEOs to ensure that organisations 
purchasing on behalf of the public sector adhere to the 
same standards that we would expect of public sector 
purchasers”. 

That is a perfectly reasonable request. It also 
states: 

“while we agree that low-value, below threshold (sub 
£50k) contracts should not have the same conditions 
attached to them as high value contracts, commitments to 
improve procurement should apply to all public sector 
purchasing. For example, the duty to behave in a 
proportionate and transparent manner” 

is a reasonable expectation. I support those 
principles. 

In ensuring that our procurement system is fair 
to all, it is important that we do not overegg the 
situation. It must be fair to all. I have heard some 
individuals suggest that we could have a 
procurement system in place that goes out of its 
way to favour third sector organisations, supported 
businesses or social enterprises. We need a 
system that is fair across the board, although I 
have to say that I was amazed to discover that the 
types of business with which we are concerned 
were disadvantaged in the previous system. There 
will be a great deal to be had for them when we 
take the bill forward. 

I believe that community benefit clauses can be 
very valuable if they are handled in the right way. I 
will look closely at what emerges in that regard at 
stage 3. 

There are some very interesting questions that 
still need to be answered, such as why the bill 
does not cover Scottish Water. I am not saying 
that it should; I am simply saying that there is a 
huge inconsistency, in that a large, apparently 
public sector, organisation appears to be exempt 
from the bill. Some would say that it should be 
included. Some in the chamber might say that 
there is another solution, which would be to 
remove Scottish Water from the public sector—but 
let us not go there today. 

The thresholds were discussed at some length 
during stage 1. It has to be said that most of the 
witnesses believed that the thresholds are roughly 
right. However, some of them were unable to tell 
us why they thought that. The threshold issue did 
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not seem to stimulate the amount of argument that 
it might have done. 

We have heard about blacklisting, wage levels 
and zero-hours contracts. It is important that we 
take into account the fact that there are concerns 
about those issues, but I do not believe that the bill 
is the appropriate place for some of them to be 
covered. 

Dennis Robertson (Aberdeenshire West) 
(SNP): Will the member give way? 

Alex Johnstone: We have also heard about tax 
behaviour—I will get on to that after I have taken 
an intervention. 

The Deputy Presiding Officer: Mr Robertson, 
the member is in his last minute; he is not taking 
an intervention. 

Alex Johnstone: My apologies. 

It is appropriate that wage levels are not 
included in the bill and important that we deal with 
wages through the normal channels. We must not 
have one wage structure for public sector 
contracts and another for the rest of the economy. 
For that reason I am prepared to debate—whether 
in this place or in any other forum—wage 
structures to ensure that we have a standardised 
approach to them. 

The Deputy Presiding Officer: Draw to a 
close, please. 

Alex Johnstone: When it comes to tax, it is 
important that we understand the difference 
between avoidance and evasion. Those who 
evade tax are criminals and should be prosecuted. 

In closing— 

The Deputy Presiding Officer: Yes. 

Alex Johnstone: In the bill, fairness and 
transparency are essential. Value for money for 
the taxpayer is also a sound objective. I share 
what appear to be the Government’s objectives, 
so let us move forward and get the bill prepared. 

The Deputy Presiding Officer: Thank you very 
much. We are very tight for time; members have 
up to six minutes, including interventions. 

15:21 
Kevin Stewart (Aberdeen Central) (SNP): I 

rise to support the bill at stage 1. I have told the 
chamber before that I am a little bit of a 
procurement anorak. However, as I have said in 
previous speeches—and as the cabinet secretary 
said today—legislation cannot be a panacea. 
Some common sense and gumption are often 
required. Instead of being rigid and risk averse, it 
is time for folk to put some common sense into 

practice. I think that the bill will help in a lot of 
ways. 

Like many MSPs, I meet businesses very 
regularly indeed—for example, I recently met a 
coffee and beverage supplier and a vending 
machine supplier in my constituency. Quite often 
procurement comes up. On Monday, I met an 
Aberdeen builder, Mr Kenny Anderson of 
Anderson Construction, and, having told him that 
we were having the stage 1 debate today and that 
I was willing to take on board any comments that 
he had, I received rather a large email from him. 
Unfortunately, I will not be able to touch on all 
aspects of it, but some of the things that he 
pointed out show where common sense is 
required. 

Mr Anderson said: 
“Constructionline is a self funded organisation (paid for 

by contractors/consultants via subscription) membership of 
which is a prerequisite of many public authorities. They 
hold verified financial, health and safety, welfare, 
insurance, environmental and capability information on all 
members”. 

The system  
“is designed to prevent the need for public authorities to 
carry out endless bureaucratic checks” 

on all those things for pre-qualification in tender 
applications.  

Mr Anderson said that, despite all that, a 
number of public bodies and local authorities 
continue to put in place bureaucratic and onerous 
processes that are already covered by the 
Constructionline agreement. That seems 
completely and utterly illogical. Such duplication of 
effort really gets on the wick of owners of small 
and medium-sized businesses. We cannot 
legislate for that, but we have to get the system 
right, either through guidance or by ensuring that 
gumption is put in place and that best practice is 
exported throughout. 

Maureen Watt: Does Kevin Stewart agree that 
if more local authorities and other public bodies 
used the procurement portal, where the pre-
qualification questionnaire is standardised, a lot of 
companies could avoid that situation? 

Kevin Stewart: I agree with Ms Watt. Uniformity 
is key. Consistency, which can be provided 
through the national procurement framework, is 
what is required. 

Mr Anderson also talked about quality weighting 
scores, which is another issue that many business 
owners talk about all the time. The scores are not 
always explained to them properly and they do not 
understand what they mean. He said: 

“The quality weighting score in some tender submissions 
is so subjective it can wildly distort the cost of executing 
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some projects and discriminates against SMEs perfectly 
capable of doing the work.” 

We must make the situation much better than it 
currently is.  

I could refer to Mr Anderson’s other comments, 
but I had better move on—I will return to them 
later.  

Another issue that came out in evidence at the 
Local Government and Regeneration Committee 
related to health and social care contracts, so I am 
glad that the cabinet secretary touched on that 
matter in her opening speech.  

The Coalition of Care and Support Providers 
said: 

“Evidence has shown that procurement processes for 
care and support services, and in particular competitive 
tendering, have tended to be driven primarily by cost, with 
major risks for the quality, continuity and stability of service 
provision; for workforce planning, development, pay, terms 
and conditions; and for the wellbeing of service users and 
their families.” 

That in part relates to the rigidity of the weighting 
process at the PQQ stage. Local authorities in 
particular should look at the best practice that is 
taking place in various parts of the country in that 
regard. Best value is not always about cost. As my 
old granny used to say, “If you buy cheap, you buy 
dear.” The procurement process must be gone 
through again and again when something does not 
work. Dealing with the situation is about using 
gumption rather than legislation, and guidance can 
provide help in that regard. 

I could go on at great length, but I am running 
out of time. 

The Deputy Presiding Officer: You are. 

Kevin Stewart: I urge the Parliament to support 
the bill at stage 1. 

15:27 
Mary Fee (West Scotland) (Lab): We on the 

Labour benches are committed to highlighting the 
positive benefits that procurement reform can 
bring. Although we support the bill’s general 
principles, the Government has a lot of work to do 
to ensure that the bill achieves its reform 
objectives. We have reservations that the changes 
that are required will not be implemented on 
issues such as community benefit clauses, the 
living wage and blacklisting. 

We welcome the community benefit clauses for 
significant contracts. However, concerns were 
raised throughout the Infrastructure and Capital 
Investment Committee evidence sessions that the 
£4 million threshold is far too high. I agree. The 
committee has called on the Scottish Government 
to provide information on how the community 
benefit requirement can be encouraged in 

contracts of less than £4 million, and I wait to find 
out how that can be done or whether the threshold 
can be lowered. 

Section 20 shows that the threshold can be 
changed by order, but under what circumstance 
will orders be made? Will there be any period for 
evaluation before that takes place? Those 
questions need to be answered at stage 2 and, if 
not then, at stage 3. 

James Kelly rightly pointed out the need for a 
living wage in procurement. Taking people out of 
in-work poverty can be achieved through 
procurement, and the bill is a missed opportunity 
for the introduction of a living wage. 

Advice from trade unions and legal 
professionals shows that we can put in place 
legislation that will enforce a living wage. We often 
hear in the chamber that civic Scotland needs to 
be listened to, so when the enough food for 
everyone if campaign, the Scottish Council for 
Voluntary Organisations, the Scottish Fair Trade 
Forum, the Scottish Trades Union Congress and 
Stop Climate Chaos Scotland say that the living 
wage is a priority, I hope that their calls do not fall 
on deaf ears. As we often heard throughout the 
evidence sessions, the bill is an enabling piece of 
legislation, so let us use the legislation to enable 
people to get the living wage. 

On blacklisting, I am concerned that guidance 
does not go far enough. Guidance can easily be 
ignored; if it is, what action can be taken against 
anyone found guilty of such a shameful and 
immoral practice? 

The exclusion of bidders who are thought to 
have blacklisted workers is reasonable and 
welcome, but I find it odd that it is proposed that a 
firm can be awarded a contract as long as it takes 
“remedial action”. What would constitute remedial 
action? Some workers are still fighting for 
apologies and compensation; is that the action 
that would be expected of a company that wanted 
to take on a public contract? 

Section 10 makes provision for more inclusion 
of supported businesses in the awarding of 
contracts. We want more information on how such 
businesses are engaged with and supported in the 
framework. The STUC suggested that every public 
authority should have at least one contract with a 
supported business. I imagine that it will be hard 
for anyone to argue against that, given the stark 
warning that Duncan Skinner from Glencraft gave 
the committee, when he said that most supported 
businesses fall outside the parameters of the bill, 
because many supported businesses do not have 
the resources to compete for contracts of more 
than £50,000. I hope that making certain contracts 
available only to supported businesses will go a 
long way to support such businesses and their 
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employees, particularly in the context of the 
disgraceful handling of the Remploy business 
across Scotland. 

The sustainable procurement duty can be 
enhanced if it is made more person centred so 
that it is about improving the wellbeing of the 
people who use the services that are being 
tendered. The Coalition of Care and Support 
Providers in Scotland made that point clearly, and 
I hope that at stage 2 we can improve the bill in 
that regard. All too often, the thoughts and wishes 
of service users are not taken into consideration. 
The bill can correct that. 

RSPB Scotland has called for sustainable 
procurement to be clearly defined in section 9 and 
for the Scottish Government to clarify the bill’s 
overall aim in the context of socioeconomic and 
environmental outcomes. 

If procurement is to be sustainable, we need to 
facilitate the involvement of small and medium-
sized enterprises, supported businesses and the 
third sector. The committee heard that the 
definition of SMEs needs to incorporate 
microbusinesses, because workplaces with more 
staff appear to perform better in procurement 
rounds than businesses that have only a handful 
of staff. 

The Federation of Small Businesses Scotland 
suggested that annual reports should contain a 
breakdown of micro, small, medium and large 
businesses. That is right, because we must ensure 
that as many types of company as possible can 
play a role in public contracts. We await the 
Government’s response to the suggestion, in 
advance of stage 2. 

When committee members visited the Tayside 
procurement consortium in December, I was 
impressed to hear how authorities work with 
businesses to ensure that public money stays in 
the local area when possible. Replication of the 
approach could be crucial in improving 
communities throughout Scotland. 

The Scottish Fair Trade Forum welcomed the 
principles of the bill, but it wants 
“increased uptake of fairly traded goods in public sector 
procurement”. 

If that is to be achieved, there must be more 
reporting of how fair trade organisations can get 
involved. 

15:32 
Linda Fabiani (East Kilbride) (SNP): I have 

not been involved in the committees that have 
considered the bill, but it seems to me as a back 
bencher that we have been talking for a long time 
about making procurement better. 

I have looked at the work of the Infrastructure 
and Capital Investment Committee, in particular, 
and I realise that procurement is a very 
complicated area. There is still a long way to go, 
because an awful lot of embedded practices need 
to be rooted out. Kevin Stewart talked about such 
practices. 

A quotation in the committee’s report from the 
Federation of Small Businesses Scotland sums up 
what we want to achieve. The FSB said that the 
bill is 
“an important step in changing how we view procurement in 
Scotland, recognising that public spending decisions can 
affect a number of other policy objectives and expecting our 
public bodies ... to consider this in a more strategic 
fashion.” 

That is at the heart of what the Government and, I 
think, all members are trying to do. We want 
procurement to look at the whole picture instead of 
isolated bits of it. It is a matter of seeing how 
everything can work together for betterment. 
Perhaps that is what sustainability means; it is 
about betterment. 

The intention is that the bill will improve the 
economic, social and environmental wellbeing of 
local authority areas and facilitate the involvement 
of small and medium-sized enterprises—like Mary 
Fee, I hope that microenterprises will be 
included—third sector bodies and supported 
businesses. 

The final—and hugely important—intention of 
the bill is to promote innovation. Just in case 
anyone does not know, I represent East Kilbride, 
which was Scotland’s first and most successful 
new town. What did we achieve by and what was 
the worth and value of starting that new town? It 
was all about innovation and people working 
together for improvement. That sort of thing can 
be done; it was being done decades ago and can 
be done again. However, I think that we have lost 
some of the innovative spirit that allows us to work 
together to do these things. 

Although innovation is hugely important, it is not 
always easy. When I last spoke about 
procurement, I mentioned a report from the Royal 
Incorporation of Architects in Scotland—and, at 
this point, I should declare my honorary fellowship 
of that organisation. A couple of years ago, a 
president’s commission on procurement was set 
up in light of real concerns, particularly in the 
construction industry, about how procurement was 
operating. There were concerns not only about EU 
regulations but about, as Kevin Stewart 
suggested, the lack of a level playing field for 
many people as a result of our public bodies not 
having a uniform approach to the matter.  

Some of the issue comes down to a culture that 
we have created in which people are terrified to be 
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innovative or frightened to take risks in case they 
get the blame for something. So many folk in our 
public bodies are terrified of getting lambasted and 
therefore cover their backs to such a degree that 
they are frightened to do things that would, in fact, 
benefit our communities. 

Neil Findlay: Does the member agree that the 
Scottish Government should perhaps take the risk 
of a challenge and implement the living wage 
through procurement? 

Linda Fabiani: From my years of experience in 
this chamber, I know that when our Government 
tries to take a risk you are the first on your feet to 
have a go at it. It is therefore a bit rich for you to sit 
there and say such things. 

The Deputy Presiding Officer (Elaine Smith): 
Through the chair, please. 

Linda Fabiani: I am terribly sorry, Presiding 
Officer. 

We all want to be innovative and take risks—
and that applies as much to the Government—but 
there are rules that have to be followed. I am 
absolutely confident that the cabinet secretary and 
the rest of our Government are committed to doing 
what they can to ensure that everyone in Scotland 
has a decent living wage and that everything will 
be done to try to achieve that through this bill, if 
not through the primary legislation. 

The same applies to the fair trade element of 
the bill. For years now, we have been looking at 
this matter through the EU. Of course, there are 
issues to deal with, but it is something that we all 
want. My personal belief is that Scotland will not 
truly be a Fair Trade nation until we are able to 
say that we can procure fairly at home as well as 
overseas. 

As I have said, there are issues to address in 
relation to that. We have been asking the EU and 
the UK nation state for years to look at how we 
can procure fairly; after all, it is something that 
other nation states have been able to do. Perhaps 
the cabinet secretary will enlighten me as to 
whether the UK Government has taken up that 
challenge directly with the EU. 

Yes, I want things to be better, and I want better 
outcomes for everyone, but the key is 
simplification, innovation and people working 
together in order to get, say, the living wage 
through procurement. 

The Deputy Presiding Officer: You must 
close, please. 

Linda Fabiani: We should not be trying to kick 
the Government on this. After all, it is the first in 
this country that has really tried to do something 
about the issue. 

15:39 
Neil Findlay (Lothian) (Lab): First of all, I 

declare an interest as a member of Unite the 
union. 

Although, on the face of it, this seems a dry and 
somewhat humdrum piece of legislation, such an 
analysis would be completely and utterly wrong. 
This bill actually has the potential to use the 
current powers of the Parliament to transform the 
lives of thousands of Scots and their families. It is 
not constitutional change that will achieve that, but 
good old-fashioned political will and guts. 

In short, what the Scottish Government puts in 
this bill will be a measure of its willingness to work 
for substantial and important political and 
economic change, whatever the constitutional 
settlement. 

The bill will test the progressive claims of the 
Scottish Government. Let us see whether the 
progressive beacon rhetoric is turned into reality or 
whether it is a faint and rather dull flicker. The 
public sector in Scotland has an awful lot of money 
to spend, and we could use that spending power 
much better and more progressively to ensure that 
taxpayers’ money is spent in a more ethical and 
fairer way, with better social and economic 
outcomes for our society and people. 

I want to focus on three specific areas. The first 
is blacklisting, which is now a well-documented 
human rights abuse whereby men and women 
have been victimised and have had their careers 
and livelihoods taken from them for having the 
temerity to join a trade union, be a trade union 
organiser or safety representative, or a political or 
environmental activist.  

Who was involved in that organised conspiracy 
to destroy lives? It was some of our biggest 
construction companies: household names such 
as McAlpine, Balfour Beatty, Kier, Skanska, Amey 
and many others, including the Forth crossing 
bridge constructors joint venture. They are all 
companies that are today working on public 
contracts across Scotland and taking our money, 
yet they have still to apologise to the 400 Scottish 
workers affected, have still to admit what they did 
and have still to pay a penny in compensation. It is 
a human rights abuse on a grand scale, 
significantly financed by the taxpayer. We need to 
send a message out to the construction industry 
that the game is up on blacklisting. 

The Government has moved on this issue, and I 
commend it for that. It has been achieved through 
the campaigning of people in this Parliament and 
through pressure from the Union of Construction, 
Allied Trades and Technicians, the GMB, Unite 
and others working with us. There is a 
commitment from the Government to introduce 
guidance, but I do not think that that is nearly 
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enough. We need a section on blacklisting to be 
written into the bill; otherwise the sharks in the 
industry will find a way round the guidance and 
ignore it. 

Jim Eadie (Edinburgh Southern) (SNP): I pay 
tribute to Mr Findlay for leading the campaign on 
blacklisting. However, does he realise what the 
Deputy First Minister and Cabinet Secretary for 
Infrastructure, Investment and Cities said in 
response to a question from my colleague Mary 
Fee during the committee’s stage 1 consideration 
of the bill? She said that the Government is 
“taking enabling powers ... in addition to the guidance that 
the First Minister launched a couple of weeks ago”.—
[Official Report, Infrastructure and Capital Investment 
Committee, 11 December 2013; c 2352.] 

There will be legislation; it is secondary legislation. 

Neil Findlay: I appreciate Mr Eadie’s 
intervention. I hope that the cabinet secretary will 
perhaps elaborate on that in her winding-up 
speech and say what it will mean in practice on 
the ground. It would be very welcome if she did 
that. There is much more that we can do on the 
subject, and I look forward to what the cabinet 
secretary will say in winding up. 

I also believe that a section on taxation must be 
introduced into the bill. The bill suggests that there 
must be an “obligation to pay tax”. However, what 
does that actually mean? Does it mean that firms 
involved in tax avoidance and evasion will be 
excluded from public contracts? I hope so. After 
all, why should companies that have avoided or 
evaded paying the very tax that supports our 
public services be allowed to take money from the 
public purse but not contribute to it? Why should 
companies that benefit from our education system, 
roads network and communications systems be 
allowed to get away with not paying their fair 
share? Why should big business, with its clever 
accountants, get away with what small businesses 
cannot? 

Kevin Stewart: Mr Johnstone pointed out 
earlier that there is a difference between tax 
avoidance and tax evasion. Would it not be better 
if the Parliament here had powers over tax so that 
we could make some of the avoidance schemes 
illegal? 

Neil Findlay: We have an example in this case 
of the Scottish Parliament having the power and 
ability to do something now. Are we going to take 
that opportunity or are we not? That is the 
question.  

Maybe Mr Stewart can learn from his Scottish 
National Party colleagues at Westminster. Mike 
Weir and Angus Robertson both signed an early 
day motion calling on the Westminster 
Government to 

“bring forward a set of legally binding procurement rules 
that subject companies delivering and bidding for the 
delivery of public service contracts to high ethical, 
environmental and anti-tax avoidance standards”. 

Can the Scottish Government confirm whether it 
agrees with its Westminster colleagues and 
whether it will ensure that a similar section is 
introduced into the Procurement Reform 
(Scotland) Bill? 

I welcome the Government’s commitment to 
lodge an amendment that will exempt health and 
care contracts from the advertising and 
competition requirement. That is an extremely 
important step, especially in light of the scandal 
that is social care in Scotland at the moment. 
However, I challenge the Government to use the 
bill to end poverty pay. 

I will leave it at that, as I know that time is tight, 
but I would appreciate it if the cabinet secretary 
could address some of the issues that I have 
raised when she sums up. 

15:45 
Jim Eadie (Edinburgh Southern) (SNP): I am 

delighted to have the opportunity to contribute to 
the debate as a member of the Infrastructure and 
Capital Investment Committee, which took 
evidence on the bill and is responsible for 
scrutinising it. 

As Maureen Watt said in her speech on behalf 
of the committee, there are a number of areas in 
which the committee seeks clarification and 
assurances from the Government on behalf of the 
stakeholders who gave evidence during stage 1, 
and there will undoubtedly be other areas in which 
amendments will be lodged by the Government 
and by back benchers at stage 2 as we seek to 
strengthen the bill’s provisions. 

However, as the cabinet secretary made clear, 
the bill should not be seen in isolation. It is part of 
a range of measures and Government-led 
initiatives to improve public procurement, and it 
should be seen in the context of the process of 
public sector reform that began under a previous 
Administration with the publication of John 
McClelland’s report in 2006. 

Organisations across a range of sectors have 
indicated their support for the principles of the bill. 
As Linda Fabiani said, the Federation of Small 
Businesses in Scotland has welcomed the bill. It 
said that it was 
“unlikely to solve all small business’ difficulties with 
procurement but it could be an important step in changing 
how we view procurement in Scotland”. 

The Scottish Building Federation stated that the 
bill was 
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“an important contribution towards the objective of reducing 
the administrative and financial burden on industry of 
participating in public sector procurement—and delivering 
public procurement outcomes that are more sustainable”. 

The Coalition of Care and Support Providers in 
Scotland said: 

“The Bill contains a number of important provisions that 
are likely to result in significant improvements to 
procurement practice”. 

There are areas in which the Government has 
already provided assurances that the bill will be 
strengthened. One of those relates to a 
constituency interest of mine—the University of 
Edinburgh. Initially, some concern was expressed 
by Advanced Procurement for Universities and 
Colleges that the bill could damage the sector’s 
activities in research excellence. I am glad that the 
Government has listened to and acted on those 
concerns, as is reflected in the cabinet secretary’s 
commitment that 
“It is our intention to exempt contracts that are in pursuit of 
commercial activities, which would include research and 
development, from the requirement to advertise under the 
bill.”—[Official Report, Infrastructure and Capital Investment 
Committee, 11 December 2013; c 2374.] 

I very much welcome that commitment. 

Another issue is that of the unacceptable and 
illegal practice of blacklisting, which has already 
been discussed. I repeat my tribute to Neil Findlay 
for the assiduous way in which he has worked on 
the issue within and outwith the Parliament. 
Blacklisting has no place in modern employment 
practice and I am glad that the Government has 
made significant progress in tackling it. 

In evidence to the committee on 11 December, 
the cabinet secretary made it clear that the issue 
would be dealt with through 
“secondary legislation that is given anchorage in primary 
legislation through the bill”. 

When I asked her whether the Government had 
gone as far as it was possible to go, the cabinet 
secretary stated: 

“The on-going dialogue with the trade unions is 
important. We want to continue to talk to them to make it 
absolutely clear that anything that we can do to banish 
blacklisting will be done.” 

It was a hero of Mr Findlay’s, Vladimir Ilyich, who 
once asked the question, “What is to be done?” 
The cabinet secretary has made it clear that 
blacklisting will be banished. 

The cabinet secretary went on to emphasise 
that the bill and the regulations 
“will make it possible to exclude a company from public 
contracts when there is evidence that it has been engaged 
in blacklisting and has not taken appropriate remedial 
action to put its house in order.”—[Official Report, 
Infrastructure and Capital Investment Committee, 11 
December 2013; c 2352-3.] 

Neil Findlay: I ask this genuinely: what does it 
mean that there will be secondary legislation? 
What will the impact of that be? 

Jim Eadie: I do not think that it is possible for 
the cabinet secretary to be any clearer. It will 
mean that blacklisting is illegal and that any 
company that fails to take remedial action will be 
forced to put its house in order. 

Neil Findlay: Will the member take another 
intervention? 

Jim Eadie: I will, but the guidance and 
legislation have been provided. I do not see what 
more it is possible for the Government to do. 

Neil Findlay: Would it not be easier just to put 
provisions on blacklisting in the bill? 

Jim Eadie: The enabling provisions of the bill 
are such that it will be possible to outlaw 
blacklisting. I am certain that, if that was not the 
case and further action was required, the 
Government would take further action. I have 
absolute confidence that we are doing all that we 
can. The cabinet secretary will elaborate further on 
that in her winding-up speech. 

The cabinet secretary has given a commitment 
to lodge an amendment at stage 2—as other 
members have said—to exempt health and care 
contracts from the requirement to advertise and 
compete. 

The Deputy Presiding Officer: You are now in 
your final minute. 

Jim Eadie: The committee called for that at 
paragraph 184 of its stage 1 report. That is 
important because, at present, many authorities 
consider themselves to be under a strict legal 
obligation to put contracts and frameworks out to 
tender routinely. Those include existing contracts 
on expiry, regardless of service user views and of 
whether there are any performance issues 
pertaining. That can lead to major disruption and 
discontinuity in the provision of services, as well 
as pressure on the pay, terms and conditions of 
the workforce. I very much welcome that 
commitment. 

Other members have referred to fair trade. I look 
forward to a continuing dialogue with the 
Government on issues around human rights and 
fair trade, and I hope that further progress can be 
made during the passage of the bill in that regard. 

The overriding challenge for Scotland, and the 
ultimate test of whether the bill is successful, is 
whether we can, as James Kelly suggested, drive 
economic and employment opportunities across 
the supply chain and across Scotland. 

The Deputy Presiding Officer: I am afraid that 
you must close. 
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Jim Eadie: I am confident that we can do that, 
and I look forward to further improvements to the 
proposed legislation. 

The Deputy Presiding Officer: I remind 
members that speeches should be of six minutes. 
I might have to reduce that time later in the 
debate. 

15:51 
Tavish Scott (Shetland Islands) (LD): I 

endorse the principles of the bill, as outlined by the 
Deputy First Minister in her opening speech. I do 
so with one qualification, however, which James 
Kelly picked up on, following my earlier 
intervention: the use of the Scottish Futures Trust 
and the hubcos that now exist across Scotland. 
Hubcos spend hundreds of millions of pounds of 
taxpayers’ money building essential public 
buildings, one of which will soon—I hope—be 
under construction in my constituency, which is 
very welcome. 

It is important that the hubco, a structure or 
body that was created by the current Government, 
is compelled to comply with exactly the same 
principles and guidance that have been fairly 
outlined this afternoon by many members, 
including the convener of the Infrastructure and 
Capital Investment Committee. It seems entirely 
appropriate that, when vast amounts of public 
money are spent—we are describing the £9 billion 
to £10 billion that is spent annually by Government 
at all levels across Scotland—that spend should 
be governed by a set of principles. Those 
principles have been fairly outlined by the Deputy 
First Minister and they should apply to every part 
of that spend. 

The Federation of Small Businesses said just 
the other day that it is 
“concerned about the hubco model. These are new 
institutions, spending significant sums of taxpayers’ money, 
who are signing up for contracts which will last for a 
generation or more but whose remit isn’t widely understood 
and who don’t seem accountable to anyone in particular.” 

I share that concern. When I ask about the north 
hubco in relation to the building of the new 
Anderson high school in Lerwick, about how much 
money the company is earning from the contract, 
about what the contract looks like, about what 
maintenance payments will be made to Miller for 
the next 25 years—as that is the nature of the 
contract—and about whether that arrangement is 
similar to those for the other five schools that are 
being built in the north-east of Scotland by the 
hubco, I fail to get an answer. I am not absolutely 
sure who is responsible or accountable. The very 
fair test that the Deputy First Minister set out, that 
of transparency, is surely not being met. Surely it 
should be met by the bill in relation to Scottish 

Futures Trust spending and the hubcos in 
particular. 

As Kevin Stewart did regarding a business in his 
constituency, I wish to highlight the concerns of 
the Shetland Architectural Society, which 
represents a range of architects in Shetland. The 
society wrote on this subject recently, and said: 

“It is our understanding that the end result” 

of the hubco model 
“for local architects, engineers and quantity surveyors is 
that small firms (less than 10 staff, which make up the 
majority of firms in Scotland) will not be able to tender for 
the work. In other words we will be squeezed out by several 
larger firms who can compete at that level.” 

Those are legitimate concerns for what are, 
after all, the great majority of businesses that 
make up the Scottish economy. Such businesses 
have profound worries about the hubco model. My 
question for the Deputy First Minister is whether 
the bill can accommodate those concerns by 
including the Scottish Futures Trust and the hubco 
model in the bill. I believe that that is what the 
Government should do. 

I will give the Deputy First Minister one further 
example. In fairness, it is not about the hubcos but 
about procurement more generally. The example 
is a small one, but it epitomises the argument that 
many small businesses are making. The bill is 
strong in its support for the small business sector, 
but there are challenges. My example is about the 
purchasing of books and why it is not appropriate 
to apply exactly the same procurement process to 
a small transaction, the nature of which means 
that the process is counterproductive in terms of 
price. In the case of book supply for Scottish 
libraries, the administration of the procurement 
process for one book is the same as that for a bulk 
order. It is little wonder that the Scottish 
Government book supply contracts that are worth 
in total more than £50 million per annum have 
reduced the number of Scottish-owned suppliers 
to three small businesses, two of which are almost 
certainly marginal in terms of supply volume. I 
hope that the bill and the procurement system will 
address that kind of issue. 

I also ask the Deputy First Minister to clarify the 
scope of the bill in relation to Scotland Excel, 
which is very much a one-size-fits-all procurement 
system. It gives some cause for concern around 
the provision of food for our schools. The sourcing 
of, for example, frozen food for 28 of our 32 local 
authorities is organised through Brakes, which, as 
I understand it, is based in the home counties of 
England. The basic point is that, just as the 
Scottish Futures Trust and the hubco model 
should be included in the scope of the bill, so 
should Scotland Excel. That would ensure that the 
very principles that the Deputy First Minister rightly 
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set out at the beginning of the debate are included 
and cover those organisations, given their 
enormous spend in Scotland. 

15:57 
Chic Brodie (South Scotland) (SNP): I am 

delighted to participate in the debate. For several 
years, I have bought widgets and recruitment 
services and been involved in UK Government 
large product procurement. I was also part of last 
year’s successful and constructive visit to Brussels 
that was led by my colleague Maureen Watt, and I 
heard the explanations and clarity from Scotland 
Europa on the proposed EU procurement 
directives and their transposition into Scottish law. 

I think that we all agree that the overriding 
objectives of the proposed reforms have to be 
openness and transparency, simplicity, 
competitiveness, efficiency, cost-effectiveness, 
and ensuring the absolute minimum of 
bureaucracy, and the bill goes a long way towards 
those objectives. However, I make no apologies 
for the fact that my emphasis today will be on 
SMEs, social enterprise and the third sector 
involvement in the public procurement landscape. 

Karen Bowman of the University of Edinburgh 
made a key point to the Infrastructure and Capital 
Investment Committee when she said that she 
believes that the bill has 
“missed an opportunity to place an obligation on public 
bodies to ensure that their procurement people are 
trained”—[Official Report, Infrastructure and Capital 
Investment Committee, 13 November 2013; c 2137.] 

and trained effectively. I hope that we will discuss 
and encourage that as the process goes forward. 

In that context, it is important that a meaningful 
and accredited contract organisation or 
organisations be engaged or constructed to 
support microbusinesses, SMEs and social 
enterprises. That might be done in partnership 
with, for example, organisations such as the FSB 
or Social Enterprise Scotland, which are two 
examples among many. From personal 
experience, I know that the investment that is 
made in training excellent contract managers is 
paid back in spades. 

Another consideration must be the simplification 
of contracts and the securing, as best we can, of 
templates that reduce the fear of breaching EU 
directives, particularly by businesses of the size 
that I have mentioned. That said, I express some 
concern about the suggestion or possibility of 
contracts being divided into smaller lots. Although 
the intention behind that objective is laudable, the 
practicalities in terms of efficiency, costs and 
administration must be a consideration. The 
unbundling of such contracts will require a greater 
degree of management and management control, 

which could be fraught with costs and legal 
implications for interfaces and communities. I 
adhere to the committee’s suggestion that the 
Government provide clarification on the 
implementation of the appropriate European 
directives in this case. 

The bill’s purpose is to develop a procurement 
framework that will deliver all the things that I 
mentioned at the beginning, but also deliver social 
and environmental benefits, encourage innovation 
and—I repeat—secure transparency, 
standardisation, fairness and business 
friendliness. Given that there is £9 billion or £10 
billion plus of procurement, it is right that we 
establish and secure procurement strategies that 
form a part of public sector or local authority 
development plans. 

Although I understand the committee report’s 
request for and recommendation of annual 
procurement reports, it might be that the energy 
should be diverted into random public audits of 
company compliance, finance and employee 
practices, rather than being put into the seeking of 
information and the production of reports that 
might not, at the end of the day, achieve the 
readability that we desire and the outcomes that 
we seek. 

The STUC suggests that every public authority 
should have at least one contract with a supported 
business. Notwithstanding the requirement in 
section 8(1), I believe that our ambition should be 
to contract with supported businesses wherever 
they meet the criteria of being suitably qualified 
and registered and there is a basis for competition 
between several such businesses. 

To help the third sector or social enterprises to 
participate fully, there will also be advance 
notification and registration of smaller contracts 
that are to be awarded. That will sit alongside 
notification of the larger contracts that is—or 
was—a characteristic of the Official Journal of the 
European Union. 

The Deputy Presiding Officer: You are in your 
final minute. 

Chic Brodie: I will make two other brief points. 
First, as members have mentioned, we cannot 
legally compel suppliers to pay the living wage as 
a prerequisite or condition of contract. The 
appropriate paragraphs of the committee’s 
report—122 to 127—make that clear. However, an 
appropriate commercial due diligence on the 
relationship between customer service 
requirements, remuneration and profitability might 
be a condition of contract determination. We might 
well look at this place—the Parliament—as a start. 

Secondly, successful procurement exists where 
ethics and transparency prevail. I abhor 
blacklisting—I hope that Neil Findlay hears that 
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this time—just as I reject tax evasion and non-
compliance with guidance and the law. 

The Deputy Presiding Officer: You must 
close, please. 

Chic Brodie: I am just finishing, Presiding 
Officer. 

It is incumbent on all directors, managers and 
employees of purchasers and contractors to 
display appropriate behaviour to secure both 
ethics and transparency. 

The Deputy Presiding Officer: I am afraid that 
members will have stick to six minutes, and even 
with that I may have to reduce the time. 

16:03 
Sarah Boyack (Lothian) (Lab): The 

Procurement Reform (Scotland) Bill is one of the 
most important bills that we will debate in the 
current session. I thank the Infrastructure and 
Capital Investment Committee and all the 
witnesses for the work that they have done and 
the contributions that they have made to date. 

The test will be whether we get the legislation 
that we need or whether it will become a tick-box 
exercise, so I welcome the cabinet secretary’s 
commitment to support amendments to the bill at 
stage 2. There have been some valuable 
suggestions from a range of interested parties on 
subjects such as fair trade, fresh and local food 
sourcing, the living wage, best practice in project 
management and training, but also supported 
employment and environmental standards. 

The question is how we can get the maximum 
social, environmental and economic value from 
the £9 billion of public money that is spent on 
goods and services. As several colleagues have 
commented this afternoon, the bill has been a long 
time coming, so let us get it right. 

The Jimmy Reid Foundation has correctly 
identified that the current system 
disproportionately benefits big companies and that 
contracts and the process currently drive down 
cost at the expense of quality. 

I was disappointed that the threshold for 
community benefit clauses has been set at £4 
million, and that there is no mechanism for de-
bundling large contracts. If we are serious about 
supporting small businesses and local community 
businesses, it is vital that we include smaller 
contracts and that we act on the SCVO’s 
recommendations on care. 

I have spoken before about what is happening 
in the care sector, as exemplified by the low-wage 
culture and the cuts throughout the country that 
are impacting on standards and quality. Those 
factors make it tough for staff to perform the vital 

job of caring for the most vulnerable in our society, 
as well as making the work unattractive and 
leading to high staff turnover. 

Those developments are bad news not just for 
those who are tasked with the difficult job of 
delivering high-quality care but for our older and 
vulnerable people who depend on skilled and 
committed care staff for their quality of life. I very 
much welcome the launch of Unison’s time to care 
campaign yesterday, and the SCVO’s submission 
on health and care, which needs to be acted on 
when we shape the detail of the bill at stage 2. 
The living wage campaign is also important in that 
respect. 

As many colleagues have said, not only is 
blacklisting unacceptable, but it leads to a culture 
in which staff are afraid to raise health and safety 
concerns. It is not just an issue that affects 
employees’ own interests; we need to be 
concerned about the wider public interest. 

The key test of the bill is that it should enable 
procurement to help in delivering higher 
environmental standards and in tackling and 
mitigating climate change. The bill was initially 
going to be a sustainable procurement bill, and we 
need to ensure that we hang on to that principle. 

Yesterday, the Parliament passed a bill that will 
expand the delivery of free school meals 
throughout the country, which poses a major 
challenge. I hope that this bill will help us to deliver 
that policy and ensure that we have quality, fresh, 
locally sourced, fair trade school dinners and food 
throughout the country. 

We need to ensure that that happens right 
across the public sector, not just for school meals. 
We know from the pilots that have been carried 
out that it can be done, but delivery needs to be 
embedded in the bill so that local procurement 
processes make it happen. That trade is huge, 
and the bill will be transformative if it picks up 
those issues. We also need the right monitoring 
framework so that environmental and community 
benefits are delivered in practice rather than 
remaining as promises. 

With regard to article 19 of the EU public 
procurement directive, I met a couple last week at 
my surgery whom I know very well as they 
previously lobbied me on the threat to Remploy. 
They have been hard-working employees for more 
than 50 years between them without even a 
pause, but since Remploy has gone under they 
have not worked, and they do not expect to find 
work. Their hopes have been dashed by the 
removal of Remploy jobs in the city, and by the 
fact that we lost Blindcraft too. 

We must ensure through the bill that supported 
employment companies are given a fair chance to 
deliver, and that the staff who work for those 
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companies are given a fair chance to work, and to 
have the dignity of work and the capacity to 
support themselves so that they are not 
dependent on benefits and caught up in the 
benefits system. They are capable of working, but 
they need the chance, and it is up to us to ensure 
that the bill delivers a solution in that regard. 

The Scottish Government’s policy is to ensure 
that every public sector organisation has at least 
one supported employment contract, but that is a 
bare minimum—we need to do better. The bill will 
potentially deliver £9 billion of procurement 
contracts, so it needs to deliver environmental, 
social and economic benefits, and it needs to do 
so locally. We need to make that happen at stage 
2. 

The Deputy Presiding Officer: I call Dennis 
Robertson, but after his speech I may have to 
reduce members’ time to five minutes. 

16:09 
Dennis Robertson (Aberdeenshire West) 

(SNP): I, too, support the principles of the bill. I 
was very taken by Sarah Boyack’s comments, and 
I support virtually everything that she said. James 
Kelly said that he accepts the bill in principle but 
that it has problems. I do not accept that it has 
problems; I prefer to say that it offers 
opportunities. 

The bill presents us all with opportunities to 
progress in the way that we feel is right to achieve 
the objective of sustainable economic growth 
along with the environmental aspect that Sarah 
Boyack mentioned. I believe that we can do that. 
The challenge is how we do it. In order to do it, we 
must have engagement of the sort that the 
Convention of Scottish Local Authorities displayed 
in its submission, when it said that its leaders and 
senior members accepted the principle of the bill. 

It is by working together that we can get this 
right. We are at stage 1, which provides us with 
the opportunity to take the bill forward. 

Like Kevin Stewart, I met Kenny Anderson in 
Aberdeen earlier this week. The construction 
industry has an opportunity to develop. However, 
we need to ensure that there is infrastructure in 
place that allows our younger people the chance 
to gain the skills that will enable them to take up 
opportunities in that industry. We can do that 
through the apprenticeship model that is in place. 
We need about 6,000 people to come into the 
construction industry every year. Where we can 
see an opportunity, we must take it. It is incumbent 
on us as politicians in this Parliament to ensure 
that the opportunities that exist are taken in the 
best possible way. 

As I was reading the report, a couple of 
questions came to mind, and I hope that the 
cabinet secretary will be able to answer them for 
me. On the issue of raising people’s awareness 
that they are able to make applications to the 
public contract process, I am not sure that the 
portal is used in the best way that it can be in that 
regard. How do we ensure that the opportunities 
are taken? I think that it is by raising awareness. 
We need to ensure that, when we are moving 
forward, the ambitions of the Government and the 
Parliament are heard in the wider community. I 
believe that the bill should allow us to think about 
how we address that and ensure that we achieve 
a much higher awareness in industry that will 
result in more people getting involved in the public 
contract sector. 

We sometimes miss opportunities. I condemn 
many of the public authorities, especially the very 
large ones, for going big. We have innovative and 
skilled industries in Scotland. Among the 
information technology and database software 
people in Scotland there is an amazing array of 
talent. However, local authorities and health 
boards tend to go for the larger companies. 
Perhaps that is because they feel more 
comfortable with larger companies, but I suggest 
that organisations probably get a better deal and a 
much better outcome if they go for local 
enterprises, which could support them by going 
around to their office rather than handling matters 
from some distant portal—often, when people call 
up those distant companies to say, for example, 
that they cannot get access to the internet, they 
are told to go on the internet for an answer, as the 
person has not listened to their problem. 

The issue is one of opportunity, which is what is 
at the centre of this bill. I believe that we should be 
taking that forward as best we can. 

Sarah Boyack talked about supported business 
and social enterprise. That is an extremely 
important issue. I believe that, in closing Remploy, 
we did a disservice to our community of people 
with disabilities. That was not the fault of the 
Scottish Government; it was the fault of a 
Westminster Government that had no insight into 
the impact that its policies were having on people 
and the damage that they were doing to people’s 
attempts to take forward their skills, jobs and 
livelihoods. Instead, it imposed a regime of welfare 
cuts that compounded the problems that people 
faced when they lost their jobs and did not provide 
an opportunity for them to get back into 
constructive and dignified employment.  

I believe that the bill gives us an opportunity to 
right some of those wrongs. I sincerely hope that 
the cabinet secretary can find a way of ensuring 
that we have a much broader definition of 
supported business and social enterprise. 
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16:15 
Alison Johnstone (Lothian) (Green): 

Procurement is not a word that we are likely to 
hear in everyday conversation and yet, over the 
years that I have been involved in politics and 
green campaigning, issues around how and what 
the public sector buys have come up time and 
again. If asked, most people would express a 
desire for a commonsense approach to 
purchasing—“Let’s use public money to support 
local businesses and buy local goods where 
possible, and let’s not hand taxpayers’ money to 
companies that don’t comply with the taxation 
system.” At around £9 billion a year, the amount 
spent on public purchasing in Scotland is more 
than three times the entire gross domestic product 
of Malawi, so it can potentially transform what 
goes on at home and overseas. 

SNP members will know that, as Sarah Boyack 
mentioned, the bill started life as a commitment to 
a sustainable procurement bill in the SNP 
manifesto. Three years on, and the sustainability 
aspect has been reduced to a fairly timid duty. I 
am concerned that the sustainability duty in 
section 9 conflicts with the general duty in section 
8, which says that all bids must be treated “equally 
and without discrimination”. 

The aim of the bill must be to shift the 
procurement culture in Scotland so that, rather 
than talking in negative terms about discrimination, 
we proactively use public procurement to 
implement public policy aims. We need to send an 
unambiguous message to procurement officers 
that gives them the certainty to make sustainable 
choices. However, the balance and weighting 
between the duties in sections 8 and 9 are 
confusing and unhelpful so I am pleased that the 
committee has called for that issue to be 
addressed. 

The sustainability duty calls for consideration of 
impacts on the contracting authority’s area. That 
area is defined geographically, specifically 
“disregarding any areas outside Scotland.” 

I do not think that I need to explain to members 
why it makes no sense to have such a narrow 
definition in the context of national and global 
sustainability. That should be amended at stage 2. 
I also think that a further point should be added in 
section 9 to include a reference to duties under the 
Climate Change (Scotland) Act 2009. 

I know that all MSPs will be very proud of the 
many groups and institutions in their areas that 
have collectively helped Scotland to achieve 
Fairtrade nation status. However, getting fair trade 
to scale through public procurement has always 
been the holy grail for fair-trade campaigners and 
it would bring huge benefits to producers in 
developing countries. With Fairtrade fortnight 

starting on Monday, would it not send a powerful 
message about this country if we became 
probably the first country in the world to put the 
words “fair trade” into a national procurement law? 
I hope that the cabinet secretary will recognise this 
opportunity to take the next step on our Fairtrade 
nation journey. 

The principle that is introduced by section 31, 
which adds new powers to the Climate Change 
(Scotland) Act 2009, is one of the most interesting 
parts of the bill. I welcome the power that it 
creates to allow regulations that will specify 
proportions of recycled materials, but I question 
why that power should not be even more 
ambitious and applicable across a range of 
sectors to stimulate the development of 
sustainable industries and jobs in Scotland. I 
strongly support the submission from Nourish 
Scotland calling for such an approach, with a 
proportion of organic food to support moves 
towards a lower-carbon food system. Similarly, 
Transform Scotland has suggested that publicly 
bought vehicle fleets should be required to meet 
emissions standards. It is very clear that the 
design of guidelines, enforcement and reporting in 
relation to the new sustainability duty has to be 
right if we want to make an impact. It makes sense 
to give a greater role to Audit Scotland to oversee 
procurement reporting. 

The regulations in section 23, which allow a 
company to be excluded from a procurement 
process on certain grounds, is welcome. I am very 
pleased to see that failure to pay tax is clearly 
included, but I strongly support the call from 
Unison and others for the wording in the bill to be 
strengthened to include aggressive tax avoidance. 
I hope that we can see a wider range of criteria so 
that companies with records of human rights 
abuses or poor safety standards can be excluded 
wherever in the world those abuses have 
occurred. I am sure that we all remember the 
devastating factory collapse in Bangladesh last 
summer. 

We hear every week from ministers about their 
support for small businesses, yet the briefing that 
has been provided by the FSB states that almost 
60 per cent of spend goes to businesses with 
more than 250 employees. I support the 
committee’s call to go further in procurement 
reporting to separate out micro and small 
businesses from medium and large ones so that 
we know whether we are really supporting 
diversity and innovation in our economy. 

The Greens, like other parties, want the living 
wage to be paid as widely as possible—not just to 
the immediate contractors but to any employees 
who are taken on via subcontracts. I recognise the 
legal difficulties with that but urge the cabinet 
secretary to be as creative and bold as possible. 
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I very much want the bill to live up to its potential 
and am pleased that the Government has tried to 
address many of the issues that I have mentioned. 
However, the bill can do more to address many of 
the issues that have been raised, such as 
community benefit, zero hours, supported 
businesses and blacklisting. Let us work hard to 
change and improve it and make it one of the most 
transformative bills that we will pass this session. 

16:20 
Stewart Stevenson (Banffshire and Buchan 

Coast) (SNP): As I represent the biggest fishing-
dependent constituency, I am very familiar with the 
concept of sustainability. I am also very 
encouraged that the bill’s provisions are likely to 
lead to improved opportunities for employment, 
particularly for young people, through the 
embedding of apprenticeship requirements. There 
is much in the bill to be encouraging about. 

We have heard a bit of discussion—most 
recently from Alison Johnstone—about 
sustainability. Section 8 is rather confusingly 
constructed in that it places sustainable 
procurement as an equal consideration, but then 
says that it must not trump economic operators, 
for example, and goes on to exclude the economic 
operators from EU procurement, but leaves 
sustainable procurement in place for EU-governed 
procurement. Therefore, there is scope for the 
Government to have a careful look at the wording 
of section 8 to benefit the strength that there ought 
to be behind sustainable outcomes. 

It is worth pointing to the certainty that is 
provided by section 3, which is on regulated 
contracts. Amounts are provided. When I was a 
member of the Local Government and 
Regeneration Committee and we were looking at 
regeneration, one thing that emerged was that 
many council officials appear to advise their 
councillors, and other officials further down the 
line, in restrictive terms in relation to amounts, so 
that councils could not really just give business to 
local businesses. The certainty that the bill 
provides may help on that. I look forward to that 
being the case and to the issue being further 
developed at stage 2. 

Section 9 is on the sustainable procurement 
duty. I very much welcome the need to “promote 
innovation” in that section. We must signal 
absolutely clearly that we want people to be 
imaginative and to think of new ways of doing 
things. Innovation might often involve something 
quite small that would have a big benefit and 
impact on a local SME or company that employs 
people in single figures. 

I turn to section 22 and section 23, on selection 
of tenderers. The matters that I will raise may be 

covered in secondary legislation; if they are not 
covered in the minister’s summing up, I hope that 
they will be considered. I want to mention 
novation—in other words, the general ability in 
contract law, once someone has been awarded a 
contract, to sell that contract on to someone else. 
In general, contracts will say that they can be sold 
on only to approved people, but there is a general 
danger that a rigorous sifting process to award the 
contract to people whom we think are decent 
enough to get it could be bypassed if they were to 
sell on the contract. The same issue arises in 
engagement of subcontractors, of course. I 
certainly want the secondary legislation to make it 
clear how those processes will happen when 
contracts are awarded, in order to ensure that we 
do not in the first place suborn the selection of 
tenderers. 

Tax avoidance has been the subject of 
discussion. Neil Findlay and other members used 
the word “avoidance”, and James Kelly and Alison 
Johnstone used the words “aggressive tax 
avoidance”. I absolutely agree with what was said. 
The trouble is that avoidance is something that we 
all do every day. I will give a very specific local 
example. When I pass a filling station that is 
selling diesel at £1.43 per litre and go to one that 
is selling it at £1.33 per litre, I am avoiding paying 
tax because in buying a cheaper product I am 
paying less tax. That is perfectly proper and to be 
expected. 

We should look at what happens in the United 
States, where corporate taxation is based on the 
proportion of economic activity within the 
jurisdiction. If we can get our taxation on to that 
basis, many of the problems will disappear. We 
will not be able to do that terribly quickly, but it 
would be awfully nice to do it at all. 

The principles in the bill are not new and are 
highly to be commended. I look forward to seeing 
the bill go through Parliament and hope that it 
gives more opportunities to small local businesses 
and improves the sustainability of the products 
that we buy. 

16:25 
Jackie Baillie (Dumbarton) (Lab): Today is the 

world day of social justice and, in my view, the 
foundation for delivering social justice is the 
provision of a strong and inclusive economy in 
which there is decent employment coupled with 
social protection. That is about equality and 
fairness in our society and our economy. Although 
times are tough, that must not be an excuse for 
adopting an approach that allows finance to 
dominate all other considerations. We do not need 
a race to the bottom; we need the reverse. We 
need to drive up quality and inclusion, and the bill 
represents an opportunity to do that. 
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Other members have already—more eloquently 
than I will—made the case for the living wage. I 
simply observe that the cost of living crisis that is 
being experienced by many people in the 
communities that we represent is not confined to 
those who are unemployed. Many people who are 
in work are suffering from poverty; those are the 
people who are queueing at food banks, running 
up debt and struggling to pay their utility bills. Part 
of our approach must, therefore, be to make work 
pay, and the living wage is a powerful route to 
doing that. 

We have witnessed the increasing casualisation 
of the workforce, zero-hours contracts, changes to 
terms and conditions and reductions in hours so 
that workers are now underoccupied. The most 
striking impact is on women, but I have no doubt 
that there will also be an adverse effect on people 
from ethnic minorities and those with disabilities. 

We have an opportunity to extend the good 
practice of many public bodies throughout the 
country to the businesses that partner and 
contract with them in delivering services. After all, 
the services that are delivered are public services 
and we should expect the same ethos, 
consideration and approach from them. I quote 
Councillor Mike Holmes, who is currently the 
convener of Scotland Excel: 

“I think that procurement should be used to drive up 
standards, to drive up terms and conditions, to create 
employment and opportunities for young people. We will 
not give public money if you engage in poor employment 
practices.” 

So say all of us. 

The STUC, the SCVO and others have called 
for the bill to ensure that there is full compliance 
with the public sector equality duty. I would be 
grateful to know from the cabinet secretary 
whether such a provision needs to be included in 
the bill or whether we can ensure that all contracts 
and contractors are covered. 

What about a socioeconomic duty, so that we 
can actively promote and monitor action to reduce 
inequality? I am sure that we would all share that 
objective. 

I am also keen to see initiatives such as equal 
pay audits being required, which would consider 
pay gaps by gender, ethnicity, disability and 
working pattern. The benefits for business are 
there to see and include improved productivity and 
improved performance. Such audits have also 
enabled businesses to retain and attract the very 
best staff. 

Let me touch on community benefit clauses. I 
am not sure that setting the starting level at 
£4 million is right. When I read the committee’s 
report, the implication was that the provision would 
perhaps be focused more on capital contracts than 

on revenue. I believe that the threshold should be 
lower, although it is not the value of the contract 
that we should focus on but its purpose. 

Community benefit clauses have been much 
promoted by the Scottish Government; Nicola 
Sturgeon may be surprised to hear that I totally 
agree with her. However, in the case of the 
Commonwealth games, we do not know the extent 
to which contracting with the games has improved 
women’s chances in industries in which they are 
underrepresented because no gender data are 
being collected. We need to set out in guidance, at 
the very start, the need for appropriate data 
collection. We have seen the difficulty in getting 
workforce data not just from the Commonwealth 
games but from some ALEOs. If we do not get that 
right, we cannot demonstrate equality of access to 
jobs nor can we pursue any positive action policies 
that would redress that imbalance. I see the 
cabinet secretary nodding, so I hope that she will 
take that on board. 

I welcome the fact that health and social care 
services will be exempt from the provisions of the 
bill that relate to advertising and competition. 
However, we need to ensure that those 
organisations are funded so that they can operate 
the highest employment standards. Renfrewshire 
Council has taken the bold step of having all its 
social care contractors paid the living wage. That 
might have cost it more money, but if we value 
care, we need to value the staff who provide it. 

If we believe that public sector workers deserve 
the living wage, equal pay and good terms and 
conditions, and if we believe that zero-hours 
contracts and blacklisting are wrong, we must not 
allow workers who carry out the duties of the 
public sector to be treated any differently. I hope 
that the cabinet secretary is open to further 
improvement to the bill. 

The Deputy Presiding Officer: I call Fiona 
McLeod, who has five minutes. 

16:30 
Fiona McLeod (Strathkelvin and Bearsden) 

(SNP): Thank you, Presiding Officer, for finding 
the time for me to speak. 

I will concentrate all my remarks on fair trade 
under the provisions on the sustainable 
procurement duty. In true librarian fashion, I was 
going to go through section 8 point by point, but 
there is not enough time. I refer members to 
paragraph 53 of the Infrastructure and Capital 
Investment Committee report, which summarises 
what I was going to talk about. Alison Johnstone 
also very helpfully covered a number of the points 
that I was going to make. 
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It has become clear to me that if we want to 
make sure that sustainable procurement helps to 
promote fair trade, which many members have 
mentioned, it will come down to guidance and 
monitoring. I asked the cabinet secretary 
questions on both those issues at the end of last 
year, and the answers made me more convinced 
about that. 

The committee convener talked about how 
important guidance will be. I thought that James 
Kelly was rather dismissive of guidance by 
insisting that everything has to be stated in the bill, 
as was Neil Findlay, who asked what happens 
when people ignore guidance. 

What I would say in favour of guidance is that it 
comes from the bill and so has a statutory 
underpinning, but it allows us to be more flexible. If 
we put something on the face of a bill, it is fixed. If 
we do it through guidance, we can be more 
flexible and adapt to the needs of different times. 

The committee convener also talked about how 
important monitoring will be with regard to section 
14, which is on the annual procurement reports. 
She talked about how important those reports 
would be for monitoring community benefit 
aspects. Monitoring will be crucial in finding out 
whether fair trade is part of the sustainable 
procurement duty. The annual reports will be 
incredibly important. 

Alison Johnstone talked about putting the words 
“fair trade” on the face of the bill. I know that the 
Scottish Fair Trade Forum has talked about that. 
Initially, that was very appealing to me, especially 
given that I am a member of the cross-party group 
on fair trade. There are very active fair trade 
movements in my constituency. Lenzie is a 
Fairtrade nation—[Laughter.] Sorry—it is a 
Fairtrade town; Scotland is a Fairtrade nation. I do 
not have ambitions beyond independence for 
Scotland. I also have constituents who are working 
very hard on fair trade. Therefore, putting the 
words “fair trade” in the bill appeared to be quite 
appealing. However, when Alison Johnstone 
suggested it in her speech, I wondered whether 
that was too fixed and whether putting the words 
“fair trade” in the bill would tie us to the Fairtrade 
brand in sustainable procurement. How would we 
word such a provision in a bill? 

Sarah Boyack: Will the member give way? 

Fiona McLeod: I just want to finish this point. 
Could we say in the bill that, under the sustainable 
procurement duty, we must look to procurement 
practices that cover fairly traded products? If we 
talk about fair trade, we are limiting ourselves to 
the Fairtrade brand. I am sorry that I cannot give 
way to Ms Boyack because I am terribly short of 
time. 

The other thing I worry about is whether it would 
fix us too much in time if we put it into statute. It 
was fantastic that Scotland achieved Fairtrade 
nation status last year, but what happens if that 
moves on and is no longer what we are trying to 
achieve? 

For me, the issue is very much about using 
guidance to ensure that the sustainability duty also 
encompasses using procurement practices that 
ensure that we use fairly traded products. I will 
leave those thoughts with the cabinet secretary. 

In my last few seconds I must address what 
Tavish Scott said. I cannot help it: as a librarian, I 
cannot ignore what he said. Libraries do not just 
buy a book and that is what it costs. The cost of 
purchasing library books is in the title and not the 
quantity of the books. He got that totally wrong; 
should I be surprised about that? 

The Deputy Presiding Officer: We now move 
to closing speeches and I remind all members who 
have participated in the debate that they must be 
in the chamber. 

16:35 
Gavin Brown (Lothian) (Con): We have had a 

useful and interesting debate.  

The Procurement Reform (Scotland) Bill is only 
a piece in the jigsaw, but it is an important piece 
and it is an important piece of legislation. The bill 
will not do everything; guidance will follow 
afterwards and that will be important too. Even 
more important is what happens on the ground 
once the bill and all the regulations become law. 
The culture change in procuring authorities across 
Scotland will determine whether we have made a 
difference or not. 

I want to pick up on a couple of issues that 
came through in the debate. The first is one that a 
number of members raised—I think Malcolm 
Chisholm raised it first in an intervention on the 
cabinet secretary—and is to do with the size of 
contracts. Can the contracts that we put out be 
unbundled in some way in order to give smaller 
businesses a greater prospect of getting a 
contract? 

It would not be an easy thing to achieve—Chic 
Brodie made that point. Whether it can be 
achieved easily is an interesting question; whether 
it can be achieved through legislation is another 
one. I think that the committee reached the right 
conclusion: the issue ought to be looked at in 
greater detail, to see whether more can be done at 
stage 2 or 3.  

The FSB once again put forward strong 
arguments about why it is so important that we 
look at the issue. Small businesses do not want 
special treatment and are not looking for favours; 
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they want the ability to compete and bid for a 
contract with a reasonable prospect of getting it, if 
indeed they are the best company for that 
particular job. 

In fairness to the cabinet secretary, in response 
to that she pointed out a couple of areas of the bill 
that try to address the issue for small businesses. 
She correctly referred to section 26, which will 
remove the ability to charge, and she also referred 
to section 24, which looks at guidance for 
tenderers and how they can be selected. 

However, neither of those sections nor any 
other part of the bill refers specifically to the size of 
the contract. There is nothing that I can see in the 
bill that refers to unbundling or would even give 
the Government powers to look at guidance on 
how contracts might be broken down. It may be 
too difficult to achieve, but I urge the cabinet 
secretary to address the point in her closing 
speech and particularly in her written response to 
the committee, and for the Government to do all 
that it can to see whether something additional 
can be done to give smaller businesses the 
opportunity to compete. 

The second point that I want to pick up on is 
who ought to be included in the scope of the bill—
who ought to be deemed to be contracting 
authorities as far as the legislation is concerned. 
There is a list in the schedule to the bill of who is 
currently included. A number of interesting points 
were made about other possibilities.  

One of the other possibilities was Scottish 
Water—a point that Alex Johnstone made and a 
conclusion that the committee reached without 
division. The committee did not say that Scottish 
Water must be included; I think that the exact 
phrase was “there is benefit” in looking at that 
option. I ask the cabinet secretary to refer 
specifically to that in her closing speech. 
Obviously, if the Government has any initial views 
on the suggestion, it will have to refer to them in 
any written response. 

I was interested in Tavish Scott’s point—he 
made it initially during an intervention, but he also 
mentioned it during his speech—about the extent 
to which the hubco model could and should be 
included in the bill. Where does the Government 
sit on that matter? We would be very interested to 
hear whether it has an initial view before it 
expresses a final position.  

Other members have talked about 
microbusinesses. The Federation of Small 
Businesses has strongly put forward a proposal on 
microbusinesses not only for today’s debate but 
over the past couple of months, if not years. Could 
a definition for microbusinesses be included in the 
bill?  

Section 9 specifically mentions small and 
medium-sized enterprises. The bill says that 
contracting authorities must facilitate situations to 
allow SMEs the opportunity to take part in 
procurement exercises. However, can we extend 
that duty further? The issue is often raised that the 
term “SME” includes just about every business in 
Scotland—I forget whether 95 or 99 per cent of 
businesses in Scotland are SMEs. The FSB 
makes the point that, by using that term, the bill 
will capture businesses that employ up to 250 
employees, which is the vast majority of 
businesses in Scotland. If the bill referred instead 
to microbusinesses, we could track and monitor 
how those smaller businesses are genuinely 
fairing with regard to the legislation and the 
procurement contracts. 

I want to pick up on one other minor issue. It is 
not something that I saw in the committee reports, 
I have not seen any evidence about it, and it is not 
something on which anyone has made 
representation to me. When we get to section 20 
onwards—and particularly part 4, which covers 
remedies—are we making it too easy for 
somebody who has lost out on a contract to go to 
court? It seems as though, if someone does not 
get a response under section 28 that they like 
within 30 days, they have an automatic right to 
raise an action through the court, which ultimately 
could suspend the implementation of the contract. 
I am not saying that we have that wrong; I am just 
asking that the issue is looked at further to ensure 
that it is not too easy to go to court. 

16:42 
Mark Griffin (Central Scotland) (Lab): We will 

support the Procurement Reform (Scotland) Bill 
because we think that public sector procurement 
can achieve much more than the positive effect of 
an individual contract. 

We spend more than £9 billion a year on 
procuring goods and services and we need to see 
the full economic, environmental and social 
benefits that that vast sum of money can bring. As 
Dennis Robertson said, the bill provides the 
opportunity to achieve those outcomes.  

We support the introduction of a public contracts 
website that will improve access to contracts for 
smaller companies by introducing a single point of 
information. However, as other members, 
including Malcolm Chisholm, Sarah Boyack and 
Gavin Brown, have said, we want more work to be 
done on debundling contracts into smaller lots to 
allow smaller companies that are based in 
Scotland to benefit from the public spending that 
they are missing out on. 

We also support the introduction of procurement 
strategies and annual procurement reports. 
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Although those should help to improve public 
authorities’ procurement performance, the bill 
needs to go further. In line with the 
recommendations from the Project Management 
Institute and as mentioned by Chic Brodie, it must 
ensure that contracting authorities and contractors 
take project management best practice into 
account, providing job classification and career 
paths for project managers and procurement 
officers, so that public authorities start to build and 
retain procurement and project management skills. 

Annual procurement reports that contain a 
summary of the regulated procurements that a 
public authority expects to commence in the next 
two years should help companies plan their 
tendering exercises more effectively.  

The section on ensuring that payments to 
contractors and subcontractors are made within 30 
days is also welcome, as it should give smaller 
firms more security and allow for better planning. 

I have spoken about the positive aspects of 
procurement strategies and annual procurement 
reports, but an element is missing. Sarah Boyack 
spoke passionately about the fact that the bill does 
not require public authorities to say in their annual 
procurement reports whether contracts have been 
awarded to supported businesses. At the very 
least, there should be a stipulation that authorities 
must report on that. 

In its foreword to “Supported Businesses in 
Scotland: Creating value in a socially responsible 
way”, the Scottish Government said: 

“Supported factories and businesses have demonstrated 
that they can provide good value for money to the public 
sector, and public bodies are required by the Scottish 
Sustainable Procurement Action Plan to make the 
maximum possible use of reserved contracts for supported 
factories and businesses—at the very least, every public 
body should aim to have at least one such contract.” 

The STUC echoed the Government’s aim, calling 
for a requirement for 
“each public sector body to have at least one contract with 
a supported business”. 

I look forward to hearing the cabinet secretary say 
how she intends to achieve that aim through the 
bill. 

We welcome the inclusion of community benefit 
requirements but note that witnesses at the 
committee and the cabinet secretary herself said 
that the £4 million threshold should not mean that 
community benefit clauses are not included in 
contracts that fall below that threshold. We do not 
want companies to use the £4 million threshold to 
lobby against the inclusion of community benefit 
clauses in contracts below that level. We await 
further information from the Scottish Government 
on how the inclusion of community benefit clauses 
will be encouraged in lower-value contracts. 

On exemptions, we welcome the cabinet 
secretary’s decision to lodge amendments at 
stage 2 in relation to health and social care 
contracts. As Kevin Stewart said eloquently, 
continuity of care is of the utmost importance in 
such contracts. I hope that the amendments will 
give authorities flexibility to take decisions that are 
based on what is best for service users, rather 
than authorities being required to retender and re-
advertise. 

Like the FSB and others, such as Tavish Scott 
and Alex Johnstone, we think that we must look 
again at the spending power of ALEOs and 
hubcos, which are not covered by the provisions in 
the bill. Again, we await further information on that. 

The Scottish Government, under pressure from 
trade unions and MSPs, has come a long way on 
blacklisting. I welcome the publication of the 
recent Scottish procurement policy note, which 
adds new questions in that regard to the pre-
qualification questionnaire. However, there should 
be a provision in section 23 that makes a firm 
declaration that blacklisting is unacceptable and 
will not be tolerated. I take Fiona McLeod’s point 
about flexibility, but in this case we need a cast-
iron commitment in the bill that blacklisting is not 
acceptable in our public contracts. 

Our main ask of the Scottish Government is on 
the living wage, which is a key measure to reduce 
in-work poverty. The arguments are well 
rehearsed. We know that payment of the living 
wage can lead to a healthier workforce, with lower 
sickness absence levels, lower turnover, reduced 
recruiting costs and increased productivity, as well 
as generating other benefits. Why has the Scottish 
Government failed to use the billions of pounds 
that the public sector spends every year to ensure 
that workers on public sector contracts are paid 
the living wage? We often hear the word 
“transformational” in the chamber; the introduction 
of a requirement for contractors to pay the living 
wage on public sector contracts would indeed be 
transformational. 

The Scottish Government has worked to ensure 
that staff whom it employs directly are paid the 
living wage and local authorities have followed 
suit. However, the private sector has not kept up 
to speed, and the bill gives us the opportunity to 
push the private companies that bid for public 
contracts on the issue and ensure that such best 
practice spreads more widely because of the 
demand for increased wages. That is our key 
demand with regard to the Procurement Reform 
(Scotland) Bill as we move towards stage 2. 

16:50 
Nicola Sturgeon: I thank everyone who has 

taken part in what, generally speaking, has been a 
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very good debate. Given that I have only 10 
minutes, I will not have time to respond to every 
comment that has been made or question that has 
been asked but we will carefully reflect on all of 
them as we consider our approach to stage 2. 

At the outset, I want to say that I am going into 
stage 2 of the bill with a very open mind. I do not 
think that I have heard anything this afternoon that 
I would not be prepared to consider further, and I 
look forward to discussing those matters. 

Before I go into detail on some of the key 
themes that have emerged from this afternoon’s 
debate, I will make two preliminary points. First, 
there is broad acceptance that it is important that 
we try to get this right. Procurement spend is one 
of our most important economic levers. However, 
a tension that will always run right through this 
agenda is that between efficiency and cost 
effectiveness on the one hand and, on the other, 
access, to opportunities, particularly for smaller 
enterprises and third sector organisations, and 
community benefits. It is really important that we 
try to get that balance right. 

One particular point that is pertinent to striking 
that balance is, as Gavin Brown made clear in his 
summing up and Malcolm Chisholm, who is not in 
the chamber at the moment, highlighted in his 
speech, the size of contracts and the potential for 
unbundling. I am not sure whether we can do 
anything concrete about that in the bill but I 
certainly recognise the frustrations of small 
businesses, in particular, on this issue and I am 
very happy to work with others to find out whether 
we can do any more as we move into stage 2. 

My second general point, which I and others 
have already made, is that the bill is not a 
panacea. It sits in the broad sweep of procurement 
reform. I very much agree with Kevin Stewart’s 
comment that much of what is wrong or perceived 
to be wrong in procurement can be fixed by a 
commonsense approach to how it is carried out. 
Mr Stewart also made an important point about 
best practice, and the bill is above all else about 
spreading best practice and making it consistent. 

Maureen Watt was right to refer to the 
importance of using the public portal and 
standardised PQQs. Of course, the bill is about 
standardising those examples of best practice. 
Dennis Robertson was right about the need to 
raise awareness, and the publication of contract 
registers will be very important in ensuring that 
businesses have a clear line of sight to available 
contract opportunities. 

With regard to more specific issues, I will try to 
run through as much detail as possible and 
apologise if I miss any particular point that was 
raised in the debate. First, the bill’s scope was 
highlighted by Maureen Watt, James Kelly, Alex 

Johnstone, Tavish Scott and others. I do not want 
to argue with anyone about that, but will simply try 
to explain our rationale for covering some bodies 
but not others.  

In the interests of simplicity, understanding and 
avoiding confusion, we have tried to mirror the 
Public Contracts (Scotland) Regulations 2012. 
Scottish Water is not covered by the bill because, 
under EU legislation, it is covered by different 
directives. Indeed, utilities in general are covered 
by different directives. Hubcos are not covered 
because they are not public bodies but 
partnerships awarded after Europe-wide 
competition. Indeed, one of the benefits of hubcos 
is the flexibility that they then have in the awarding 
of further contracts. 

Whether ALEOs are included or not will depend 
on the status of the ALEO. If it is a public body, it 
will be included; if it is more aligned with the hubco 
model, it will not be. As Scotland Excel is covered 
by the bill, it will be subject to the sustainability 
duty. 

That is the rationale but, as I said, I am open to 
further discussion, whether that is about bringing 
into the bill bodies that are not currently in it or, 
more pertinently, encouraging bodies that are 
outside the bill to give a commitment to comply 
voluntarily with the bill’s principles. 

Tavish Scott: Will the cabinet secretary take an 
intervention? 

Nicola Sturgeon: Briefly, if the member does 
not mind, because I have a lot to get through. 

Tavish Scott: I very much agree with the 
answer that the cabinet secretary just provided. 
Does it mean that in that sense there is no legal 
impediment to hubcos being brought within the 
confines of the bill? 

Nicola Sturgeon: In general terms, that would 
be right, although different issues will be applied to 
different bodies. 

I turn now to the living wage, which was 
mentioned by a number of members. This is not a 
debate—certainly not between the Labour and 
SNP benches—about the principle of the living 
wage, although some comments have made it 
sound as though it is. Under European law, we 
cannot make the living wage a requirement of 
contracts. That is not because we have not asked 
the right question—members have had the 
opportunity to see the letter from the relevant 
European commissioner. I hope that all members 
will welcome the fact that we on the Government 
benches are not prepared to accept that we 
cannot do anything about promoting the living 
wage through the bill. The bill will give us the 
power to issue guidance on the workforce matters 
that contracting authorities can take into account, 
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which will include, where relevant to the 
performance of the contract, the living wage. 
Again, I hope that we can unite around what we 
can do through the bill while continuing to 
challenge ourselves to see whether we can do 
more, rather than appear to debate the principle, 
on which we actually agree. For those who have 
talked about what happens if the guidance is 
ignored, I refer them to section 24(3), which 
states: 

“Contracting authorities must have regard to ... guidance 
issued under” 

the bill. 

I turn quickly to the issue of blacklisting. I like a 
good argument as much as anybody, but I 
encourage Neil Findlay to recognise when people 
are trying to agree with him, as was the case on 
blacklisting, which section 23 enables us to deal 
with. The provision will enable us to make 
regulations that cover the circumstances in which 
a company could be excluded from bidding for 
contracts; for example, when they have avoided 
tax or committed grave professional misconduct. 
We would make it clear in the regulations that 
blacklisting would be an example of grave 
professional misconduct. Again, this is an area in 
which we build on the guidance that has already 
been issued and launched by the STUC and the 
First Minister. I put on record my thanks to the 
trade unions, with whom we continue to work to 
put into practice our joint determination to stamp 
out the abhorrent practice of blacklisting. 

I turn to community benefit clauses. Mary Fee, 
Sarah Boyack, Jackie Baillie and others made 
points about the threshold. I will respond with a 
few comments on that. First, we arrived at the 
figure of £4 million because it broadly mirrors the 
level set in the EU regulations for public works 
contracts, and it is in recognition of the fact that 
the evidence says that larger contracts better lend 
themselves to meaningful and impactful 
community benefit clauses. However, I am not 
fixed on the figure of £4 million and am more than 
happy to have a debate about it at stage 2. 
Whether the figure is £2 million, £3 million, £4 
million or £5 million is not an issue of principle; it is 
about where we think the level is best set. 

My second point on the issue is probably the 
most important: wherever we set the level, we are 
not saying that contracts beneath that level should 
not have community benefit clauses; it is simply 
setting a level above which the bill mandates 
those clauses. We must never give the impression 
that contracts below that level are exempt from 
doing the right thing in terms of community benefit. 

In the two minutes that I have left I will run 
through a number of small points. They are not 
smaller in the sense of importance, but in terms of 

the number of members who raised them. Linda 
Fabiani, Fiona McLeod and Alison Johnstone 
raised the very important issue of fair trade. I think 
that some disagreements emerged between Fiona 
McLeod and several others. There are some tricky 
legal issues involved in fair trade. There are also, 
as Fiona McLeod articulated very well, some 
practical issues involved. I have listened carefully 
to the points that were made today. We will 
continue to engage closely with the Scottish Fair 
Trade Forum to try to find the best ways possible 
of strengthening the bill in that regard. 

Chic Brodie, Sarah Boyack and Mark Griffin 
suggested that every public authority should have 
at least one contract with a supported business. 
That is an aspiration that I support 100 per cent. 
Although its inclusion in the bill was not supported 
in the consultation that we did, I am happy to 
consider it further at stage 2. As members will 
know, we are already raising awareness of 
supported businesses through the framework 
agreement that we have in place and we are 
having some success. However, it is really 
important that we keep our foot on the pedal. 

Some comments were made about the general 
duties and sections 8 and 9, in particular. Stewart 
Stevenson and Alison Johnstone made specific 
points about the wording of sections 8 and 9. I will 
be happy to consider those points in more detail 
and to come back to the issue at stage 2. 

The debate has given us a lot of food for 
thought. I take heart from the fact that there is 
broad support for the bill and the balance that it 
strikes, but some of the more detailed and specific 
points that have been made will certainly merit 
further debate at stage 2. 
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Procurement Reform (Scotland) 
Bill: Financial Resolution 

17:00 
The Presiding Officer (Tricia Marwick): The 

next item of business is consideration of motion 
S4M-08677, in the name of John Swinney, on the 
financial resolution for the Procurement Reform 
(Scotland) Bill. 

Motion moved, 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Procurement Reform 
(Scotland) Bill, agrees to any expenditure of a kind referred 
to in Rule 9.12.3(b) of the Parliament’s Standing Orders 
arising in consequence of the Act.—[John Swinney.] 

The Presiding Officer: The question on the 
motion will be put at decision time. 

Decision Time 

17:00 
The Presiding Officer (Tricia Marwick): There 

are two questions to be put as a result of today’s 
business. 

The first question is, that motion S4M-09051, in 
the name of Nicola Sturgeon, on the Procurement 
Reform (Scotland) Bill, be agreed to. 

Motion agreed to, 
That the Parliament agrees to the general principles of 

the Procurement Reform (Scotland) Bill. 

The Presiding Officer: The next question is, 
that motion S4M-08677, in the name of John 
Swinney, on the financial resolution for the 
Procurement Reform (Scotland) Bill, be agreed to. 

Motion agreed to, 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Procurement Reform 
(Scotland) Bill, agrees to any expenditure of a kind referred 
to in Rule 9.12.3(b) of the Parliament’s Standing Orders 
arising in consequence of the Act. 

The Presiding Officer: That concludes decision 
time. 

Meeting closed at 17:01. 
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In my lette to you dated 1 February 2014, I undertook to respond to the detailed points
raised in t e Committee's report following the stage 1 debate.

I would lik to respond in more detail to the specific issues raised by Committee members
and the re ommendations made by the Report and also to a number of issues raised at the
Stage 1 0 bate on 20 February where I thought that it might be helpful to offer comment.
My comm nts are set out in the Annex and follow the main headings in the Report.

I hope tha the attached paper is of assistance to the Committee.
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ANNEX

REMENT REFORM (SCOTLAND) BILL: RESPONSE TO STAGE 1
T

EANCONTEXT

The Sc ttish Government is asked to provide further clarification on how it
expect the Bill to sit with the expected "improved rules on social and
enviro mental factors" aspect of the new directives. (paragraph 25)

Respo se: We anticipate that the new procurement Directive will introduce a range
of impr ved rules which will enable contract award criteria to include environmental
and so ial characteristics. It introduces the concept of life-cycle costing in
determi ing the value of bids and confirms that specific labels can be used as proof
that the product or service meets environmental, social or other characteristics.

The pr visions of the Bill do not focus on procedural matters, however economic,
social and environmental wellbeing is a key feature of the Bill. Section 9 places a
sustain ble procurement duty on contracting authorities, which requires contracting
authorit es to consider, before carrying out a procurement, how the procurement
proces can improve the economic, social and environmental well-being of the
authorit 's area, facilitate the involvement of SMEs and promote innovation. All of the
above ew provisions in the Directive are conducive to this aim.

We will consult fully with stakeholders on the transposition of the new procurement
Directiv s. This will provide an opportunity to consider views on how aspects
introdu ed through the Directives can influence our approach to statutory guidance
and se ondary legislation under the Procurement Reform (Scotland) Bill.

Given t e concerns heard on the lack of provision contained in the Bill on this
matter smaller lots], the Committee asks the Scottish Government to provide
clarific tion on its approach to consulting on the implementation of the
upcom ng European procurement directive in Scotland and whether, for
examp e, it might examine using this to provide opportunities for contracts to
be divi ed into smaller lots where this is both feasible and appropriate.
(parag aph 31)

Respo se: We anticipate that the public procurement Directive will introduce a
presum tion in favour of public bodies dividing public contracts into lots. The main
policy drive behind this provision is increasing SME participation.

The sc pe of the procurement Bill does not focus on procedural matters, however
SME p rticipation is a key feature in the Bill. Section 9 of the Bill places a
sustain ble procurement duty on contracting authorities, which requires contracting
authorit es to consider, before carrying out a procurement, how the procurement
proces can facilitate the involvement of small and medium sized enterprises, third
sector odies and supported businesses. We expect this to require public bodies to
consid r carefully the size and structure of procurement exercises with a view to
ensurin that, unless legitimate business needs dictate otherwise, contracts are
accessi Ie to SMEs.
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We will consult fully with stakeholders on the transposition of the new procurement
Directiv s. This will provide an opportunity to consider views on how aspects
introdu ed through the Directives can influence our approach to statutory guidance
and se ondary legislation under the Procurement Reform (Scotland) Bill.

PART : KEY CONCEPTS AND APPLICA TlON

The Co mittee recognises the argument for consistency in the application of
procur ment law in respect of utilities and that, should Scottish Water be
brough within the scope of the Bill it would be a complex undertaking to draft
provisi ns that would sit with European utilities legislation. However, the
Commi tee seeks the view of the Scottish Government in response to the
argum nt that there is benefit to bringing Scottish Water into the scope of
the Bill where its smaller contracts could be subject to provisions such
as the ustainable procurement duty and procurement strategies.
(parag aph 39)

Respo se: One of the key overarching policy objectives of the Bill is to maintain
consist ncy with existing procurement legislation where there is commonality
betwee both pieces of legislation.

Separa e European legislation applies to utility companies like Scottish Water.
Taking different approach to EU legislation on procurement could risk creating
confusi n in the application of the Bill. Furthermore, it does not seem appropriate to
single ut individual organisations either for inclusion where they are not regarded as
public dies for the purposes of EU law or for exclusion where they are regarded as
subject 0 the Public Contracts (Scotland) Regulations 2012.

While i theory it could be possible to apply some parts of the Bill and not others, it
risks cr ating complexity, whereby aspects of undertakings by utilities would be
subject 0 European utilities legislation whilst others are subject to the Procurement
Reform (Scotland) Bill which mirrors different European procurement legislation.

During informal discussions with the third sector it was brought to the
Commi tee's attention that arm's-length external organisations (ALEOs) are
not sp cifically covered by the provisions in the Bill. The Cabinet Secretary
clarifie that -whether an ALEO will be subject to the bill's provisions will
depen on the ALEO's status. An ALEO that to all intents and purposes is a
public ody is likely to be covered, but an ALEO that is an institutionalised
public- rivate partnership might not be covered. The Committee asks the
Scottis Government to consider how it might ensure that all ALEOs are

by the Bill's provisions. (paragraph 40)

Respo se: Whether or not an ALEO is subject to the provisions of the Bill will
depend on its individual status. Those which are, to all intents and purposes, public
bodies re likely to be covered. Any ALEOs which, like HubCos, are institutionalised
public/ rivate partnerships will be outwith the scope of the Bill. The distinction
betwee the types of ALEO is important because existing EU procurement law will
require hat ALEOs which are institutionalised public private partnerships are created
followin an EU law compliant process and like HubCos, this type of ALEO is free
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ANNEX

d above, taking a different approach to EU legislation on procurement risks
confusion in the application of the Bill.

PART :GENERAL DUTIES AND PROCUREMENT STRATEGIES

The Committee considers the balance of the powers at sections 8 and 9 to
be an i portant issue for the successful implementation of the sustainable
procur ment duty. The Committee therefore requests that the Scottish
Gover ment provides further information on how a contracting authority might
balanc these two provisions, indicating how it might address the matter in
guidan e for contracting authorities. (paragraph 53)

Respo se: We recognise that there may be a degree of tension between the
general duties, but that is already the reality for public bodies managing procurement
activity. Contracting authorities should already be working to secure best value from
their pr curements. This is about striking an appropriate balance between social,
environ ental and economic value. That balance may differ from one procurement
to anot

Howev r, what is clear is that it is at the pre-procurement stage that public bodies
have th greatest scope to ensure that procurement is accessible and delivers
maxim m social, environmental and economic value. This is one of the reasons we
have p posed that specific contracting authorities frame their approach within the
develo ment of their corporate procurement strategy.

There i a lot of guidance and practical support already available in this area. For
, in partnership with Zero Waste Scotland, the Scottish Government is

adoptin the Marrakech Task Force Approach to sustainable procurement, which
has inc eased the capability of over 300 public sector buyers to contribute to social,
econo ic and environmental aims through public procurement, and the European
Commi sion has produced guidance (eg "Buying Social"
ec.euro a.eulsocia/IBlobServlet?docld=6457&langld=en). We will need to make
sure th t public bodies get the support they need to deliver against the duties, and
the gui ance for contracting authorities will therefore draw from existing guidance
and too s.

The Committee considers that many of the points raised on the extent of the
sustai able procurement duty are linked to the need to balance the provisions
of the ill with appropriate guidance that has a statutory weight. The
Commi tee seeks the assurance of the Scottish Government that the statutory
guidan e to be published on procurement strategies and annual procurement
report will be extensive and robust enough to impose the kind of cultural
chang sought by stakeholders. The Committee also seeks clarification of
wheth r guidance will be published in relation to the sustainable procurement
duty it elf. (paragraph 61)

Respo se: It is important that, for higher spending public authorities, there is clarity
w the authority intends to carry out its procurement activities and in
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particul r how those activities will contribute to carrying out the authority's functions,
to deliv ring value for money and how it will contribute to meeting the general duties
in the B II. The strategy should set out the authority's general policy on use of
commu ity benefits in procurement and its policy on consulting and engaging with
those a ected by its procurements. The strategy should also set out how the
authorit intends to ensure that its contractors and their sub-contractors pay
promptl

We anti ipate that guidance on the sustainable procurement duty will reflect the
Marrak ch Task Force approach mentioned above, once this has been tailored to
reflect cottish priorities. This includes a 'Prioritisation Methodology' to help public
bodies 0 identify the opportunity to contribute to the National Outcomes through the
course f their procurement activity and a self-assessment tool that will allow public
bodies 0 assess their progress in embedding sustainable procurement and a
plannin process and accompanying guidance on the changes they need to make.

The Co mittee is reassured that the proposed duty at section 9 is supported
by a Ie el of accountability and reporting imposed on contracting authorities
by sec ons 11 and 14 of the Bill. However, the Committee seeks a statement
from th Scottish Government on how it might use procurement strategies and
annual reports to assess the success of the application of the duty and ensure
that th requirement only to "consider" sustainable procurement does not
result i these important issues being circumvented or downgraded in
import nce. (paragraph 67)

Respon e: We note that in giving evidence to the Committee at least one of the
civil so iety witnesses said that it would to some extent be for civil society groups to
help wit the scrutiny process and that is one way of helping ensure that this does
not bec me a tick box exercise. However, we would envisage the governance
bodies ssociated with procurement reform in Scotland, including the Reform Board
which I hair with assistance from John McClelland, taking a very close interest in
reports nd the national picture. Certainly the measures in the Bill will help us gather
a much clearer and more consistent view of national performance on procurement.

It is als important to note that the strategies and annual reports will be public
docum nts, and, as such, they will increase visibility and support local accountability.
We wo Id also expect these documents to be used as part of internal and external

d scrutiny processes.

The Co mittee considers that there is a possible case for a definition of
microb siness to be included in the Bill and reference to micro-business to be
added 0 section 9. This would help to ensure that they are incorporated into
procur ment decisions and the procurement strategies and annual reports of
contra ting authorities. The FSB has also suggested to the Committee that
annual reports should contain a breakdown of spending with micro, small,
mediu and large businesses. The Committee asks the Scottish Government

ent on these proposals in advance of Stage 2 consideration.
ph 77)
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Respo se: We would expect this to be addressed in the detailed guidance that will
support the preparation and publication of procurement strategies. We intend to
addres this through further development of Public Contracts Scotland (PCS) so that
the con racts registers published on PCS will separately identify those contracts
which h ve been awarded to micro, small and medium sized businesses.

mittee understands that the Scottish Government has used its
suppo ed business framework to try to raise awareness of their importance.
The Ca inet Secretary also advised the Committee that the definition of
suppo ed businesses may be widened by the future directive. It is, however,
clear t at considerations should be built early into the procurement process in
order f r opportunities to engage with supported businesses to be prioritised.
The Co mittee therefore considers that the Bill should place a requirement on
contra ting authorities to include in their annual reports how they have
engag d with supported businesses and used the supported businesses
frame rk within each reporting year. (paragraph 82)

Respon e: Again, we intend to address this point through further development of
Public ontracts Scotland (PCS) so that the contracts registers published on PCS
will sep rately identify those contracts which have been awarded to supported
busines es.

The Co mittee also invites the Scottish Government to respond to the
propos I that a social enterprises/supported businesses element should be
include in the Bill's community benefit requirements. (paragraph 83)

Respon e: The Bill currently defines a community benefit as:

a contr ctual requirement imposed by a contracting authority-

( ) relating to:
(i) training and recruitment, or
(i ) the availability of sub-contracting opportunities, or
( ) which is otherwise intended to improve the economic, social or
e vironmental wellbeing of the authority's area in a way additional to the main
p rpose of the contract in which the requirement is included.

This de nition is intended to give scope for increased engagement with social
enterpri es/supported businesses, without limiting other positive opportunities for
particip tion and social cohesion that may arise. We are currently undertaking some
researc that will investigate the impact the clauses are having. The research will
focus 0 the impact that the clauses can have on groups that are under-represented
in the w rkplace.

The Co mittee supports the provision on procurement strategies and asks the
Scottis Government to clarify how they could be used to provide, in general
terms, dvance notice of contracts. (paragraph 86)

Respon e: This is already catered for within the annual report. When preparing an
annual port contracting authorities will be required to provide "a summary of the
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regulat d procurements the authority expects to commence in the next two years". -
Section 14(2)( d) of the Bill as introduced to Parliament

The Co mittee considers that the success of the Bill's provisions on
sustai able procurement and community benefit lie to a considerable extent
with contracting authority investment in the production of a procurement
strateg and annual procurement report which place emphasis on these
matter . The Committee seeks the Scottish Government's assurance that both
the str tegies and reports will be monitored effectively and that any
deficie cies will be addressed. (paragraph 92)

Respon e: As we have stated in response to paragraph 67, we would envisage the
govern nce bodies associated with procurement reform in Scotland, including the
Reform Board which I chair with assistance from John McClelland, taking a very
close in erest in reports and the national picture.

Being p blic documents, procurement strategies and annual reports will help
increas visibility and support local accountability. We would also expect these
docum nts to be used in internal and external audit and scrutiny processes.

The Co mittee also invites the Scottish Government for its comments on the
role of he Accounts Commission and the Auditor General for Scotland in
monito ing the performance of contracting authorities via their procurement
strateg es and procurement annual reports. (paragraph 93)

Respon e: We expect both internal and external auditors to take a keen interest in
complia ce with the Bill in general and to take a particular interest in how the
strategi s and annual reports will provide tangible evidence of procurement
perform

mittee welcomes the provision at section 16(4) that "contracting
authori ies must have regard to any guidance issued under this section" and
reques s that any available detail on the nature of this guidance be provided to
the Co mittee as soon as possible. (paragraph 94)

Respon e: Guidance required under the Bill will be prepared with the appropriate
amount of stakeholder involvement. This, in itself, will take time, but it is right that
we take the necessary time to ensure that the guidance is developed in partnership
with sta eholders.

PART 3' SPECIFIC DUTIES

The Co mittee recognises that the community benefit requirement is
manda ry for contracts above the £4m threshold but seeks information from
the Sc ttish Government in relation to how the inclusion of a community
benefit requirement will be encouraged in contracts of a lower value.
(paragr ph 105)
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Respo se: As the Committee has suggested, there is nothing to preclude contracting
authorit es from seeking to include community benefit requirements in contracts
below t e financial thresholds, where appropriate.

The Bill has two provisions that will drive the use of community benefit clauses:

1. he Sustainable Procurement duty that seeks social, economic and
environ ental benefits from public procurement. Community Benefits are viewed by
Scottis Government as integral to sustainable procurement and consequently to
compli nce with the sustainable procurement duty.

2. requirement that, for contracts with an estimated value of £4m or more,
public odies consider use of the clauses and provide a summary of the
require ents in the contract notice, followed by a statement of the expected benefits
to be d rived in the contract award notice. In cases where public bodies are not
includin community benefits, they must provide the reason for this in the contract

guidance on use of the clauses is planned. This approach is intended to
mainstr am appropriate use of the clauses within the wider context of sustainable
procur ment and to drive their inclusion in all possible higher value contracts.

The Co mittee considers that section 14(2) of the Bill on annual procurement
report must specify that contracts that include community benefit
require ents should be reported upon and detail of the community benefits
achiev d should be provided. The Committee considers that monitoring of this
type of contract is of substantial importance that is unlikely to lessen and, as
such, provision requiring this to be undertaken should be included on the
face of the Bill. (paragraph 112)

Respo se: On reflection we agree with this point and can confirm that we intend to
introdu e an amendment at Stage 2 which will meet the Committee's
recom endation. The research mentioned earlier is expected to result in
develo ment of the existing monitoring framework for community benefits
(htt :11 .scotland. oV.uklResource/0043/00436826. df). The original monitoring
framew rk was produced to provide a shared framework and set of definitions to
enable rganisations to collect consistent and comparable data that tracks the
impact f Community Benefits. Based on this work we have asked the researchers
to provi e recommendations on the monitoring and evaluation of the clauses which
will be sed to inform development of the monitoring and reporting of community

. The agreed approach can be communicated through the proposed
guidance on community benefits.

mittee understands the balance which is intended to be struck
betwee legislation and guidance. However, as drafted, the success of the
comm nity benefit requirements rests to a great extent with the guidance and
the Co mittee therefore requests further information on this guidance as soon
as pos ible. (paragraph 117)
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Respon e: As I have stated in my response to the question at paragraph 94,
guidan e required under the Bill will be prepared with the appropriate amount of
stakeh Ider involvement. This, in itself, will take time, but it is right that we take our
time an ensure that the guidance is developed in partnership with stakeholders. I
am hap y to undertake to involve the Committee in that process at the appropriate
time.

mittee notes the Scottish Government's position on the living wage.
Howev r, given the extent to which the encouragement of its payment will rest
within he guidance to be published under section 24 of the Bill, the Committee
reques s further information on how it intends to address this matter in draft
guidan e. (paragraph 127)

Respon e: The guidance will set out how purchasers should consider a bidder's
general approach to engagement with its workforce, including remuneration in
circums ances where this is a matter which is likely to be relevant to the quality of
service rovided by the bidder. We would expect this to apply to service contracts
which a e dependent on the commitment of staff, such as, for example, social care,
caterin and cleaning. In effect, companies which are able to demonstrate that they
have a ell managed and well motivated workforce, and that this will support the

quality of service, should have a competitive advantage over those which
have a oorly managed and motivated workforce and who are, as a result, less likely
to perfo m the contract to a high quality standard.

Dave atson of Unison has suggested that the Bill might be used to address
aggres ive tax avoidance rather than simply tax evasion. The Committee asks
the Sc ttish Government to provide information on whether it has considered
adding provisions at section 23 that might address this issue. (paragraph 132)

Respon e: Regulation 23 of The Public Contracts (Scotland) Regulations 2012
provide the criteria for the exclusion of economic operators, these include
circums ances where obligations relating to the payment of taxes under the law of
any pa of the UK or of the relevant state, have not been fulfilled. Section 23 of the
Bill allo s regulations to determine the basis on which to exclude suppliers in
respect of regulated procurements.

We anti ipate that the same exclusion grounds which apply in the 2012 Regulations
will app y to the Bill. Consultation with stakeholders on the secondary legislation
under t e Bill will allow this issue to be explored and to consider whether it would be
proporti nate for any additional exclusion grounds to apply to the Bill. It should be
noted, owever, that not all tax avoidance schemes represent a failure to fulfil
obligati ns in law. Some schemes, even quite aggressive schemes, may be lawful
and in t at case a company could not be excluded for participation.

The Co mittee acknowledges and supports the establishment of a remedies
regime under the Bill that is proportionate to the lower thresholds. However,
given t e evidence heard in relation to remedies, the Committee also supports
the est blishment of a tribunal or ombudsman and asks the Scottish
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Gover ment to keep it informed of developments in this policy area.
(parag ph 164)

e: I welcome the Committee's support for the establishment of a
nate remedies regime. I note also the Committee's views on the

establis ment of a tribunal or ombudsman. This is an issue we intend to address in
the con ext of implementation of the new EU procurement directives. The Scottish
regulati ns implementing the Directives will also give effect to the corresponding
Remedi s Directive, 2007/66/EU. The Remedies Directive provides a legal basis for
establis ment of a review body sitting beneath the Courts, should we choose to
exercis that option. We intend to bring forward an amendment to the Bill at Stage 2
which ill allow us to vary the remedies in relation to the Bill to take account of any
change of approach when we implement the new EU Directives.

The Co mittee accepts the argument put forward by the Cabinet Secretary in
relatio to general provision on FOI matters and welcomes the Cabinet
Secret ry's undertaking to communicate with the Scottish Information
Commi sioner on the matters raised in relation to the drafting of sections 28
and 29 f the Bill. The Committee seeks information on these discussions
before he conclusion of the Parliamentary scrutiny of the Bill. (paragraph 168)

Respon e: I can confirm that my officials met with the Scottish Information
Commi sioner and Margaret Keyse, Head of Enforcement, on 28 January 2014.
The lnf rmation Commissioner agreed not to pursue the issue of making responding
to requ sts under section 28 of the Bill the same as under the Freedom of
Informa ion (Scotland) Act 2002 (FOISA), given that doing so would mean that the
Bill wou d not be in line with the existing Public Contracts (Scotland) Regulations
2012. e nevertheless propose to bring forward an amendment aligning the
provision more closely with the terms of the 2012 Regulations. We have also agreed
with th Scottish Information Commissioner that we will collaborate on guidelines for
purcha ers and businesses on accessing procurement related information and on
the pot ntial interaction between FOISA and rights of access to information under
EU and Scottish procurement law.

The Co mittee believes that through the implementation of the Bill and its
guidan e a great deal could be achieved. However, given the crucial nature of
skills d velopment to the success of the Bill's provisions, the Committee
invites he Scottish Government to consider and respond to the
recom endation that the training and development of staff is included as a
require ent in the procurement strategy and annual procurement report
guidan e provision at section 16 of the Bill. (paragraph 174)

Response: I welcome the Committee's focus on learning and skills as a crucial
enabler in the delivery of Procurement Strategies. The existing Public Procurement
Reform Programme is predicated on the development of capability and skills with
Sustain bility at the heart of the Scottish Model of Procurement.

Annual rocurement Capability Assessments already recognise skills development
under t e "People" section as being crucial with a requirement on procurement
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organis tions to demonstrate that they have a number of associated measures in
place. his currently includes demonstrating resource planning, contribution to
efficien y, procurement competency, training and development structures and
budget , Delegated Purchasing Authority and proficiency with EU legislation.

We agr e with the Committee's recommendation that training and development
should e addressed in the procurement strategy and annual reports. We would

to address this through the associated guidance rather than as an
amend ent to the Bill to allow us to consult widely on the precise requirements we
might e tablish in relation to training and development of staff.

mittee also seeks clarification in respect of awareness-raising and
particularly for third sector organisations and SMEs to assist them to
ublic contracts. (paragraph 175)

Respon e: We are looking at ways in which we can enhance the existing Supplier
Develo ment Programme to turn it into a national programme providing advice and
support to businesses. The Financial Memorandum also sought funding in support
of even s and training materials which we intend to make available to businesses
and thir sector organisations. The Scottish Government already provides
conside able assistance to third sector organisations and purchasers via the "Ready
for Busi ess" programme.

EXEMP IONS SOUGHT TO BILL PROVISIONS

The Co mittee also asks the Scottish Government to consider how it might
addres the issues raised by CCPS and others relating to consultation and the
contin ity and standard of care, possibly via the procurement strategy
provisi ns at section 11(5) of the Bill. (paragraph 185)

Respon e: The procurement of care and support services is a complex area which
poses a number of challenges for public bodies. In response to concerns expressed
by servi e users, carers and providers Scottish Government published
compre ensive guidance on the Procurement of Care and Support Services on 15
Septem er 2010.

The Sc ttish Government's guidance on the procurement of care and support
service underlines the need for greater emphasis on quality rather than cost. It also
recomm nds that Councils are proactive in involving service providers in service
design nd the development of service specifications and that service users and
carers a e engaged as active partners in defining their requirements.

We will onsuit fully with stakeholders on the transposition of the new procurement
Directiv s. This will provide an opportunity to consider views on how aspects
introduc d through the Directives can influence our approach to statutory guidance
and sec ndary legislation under the Procurement Reform (Scotland) Bill.

The pro ision at 11(5)(b)(ii) of the Bill requires that the Procurement Strategy
include a statement of the authority's policy on "consulting and engaging with those
affected by its procurements".
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ANNEX

The Co mittee is aware that the upcoming directives are expected to
introdu e a light-touch regime for social care and health services and asks the
Gover ment for clarification on how its legislative approach to these services
is expe ted to sit with EU law. (paragraph 186)

Respon e: The new Directives will require us to introduce a light-touch regime for
the pro urement of health, social and certain other services. For procurement
activity bove a threshold of €7S0,OOO we expect that public bodies will be required
to publi h a contract notice and a contract award notice. The provisions in the Bill
will co plement this light touch regime by applying certain additional requirements
(eg that the notice is published on pes where EU law requires that a contract notice
is publi hed).

The ne Directives will also allow public bodies to take into account the quality
aspects of care, these include: quality, continuity, accessibility, affordability,
availabi ity and comprehensiveness of the services, the specific needs of different
categor es of users, including disadvantaged and vulnerable groups, the involvement
and em owerment of users and innovation. We will consult fully with stakeholders
on our pproach to statutory guidance and secondary legislation under the
Procur ment Reform (Scotland) Bill to support the introduction of procurement
strategi s and the selection of tenderers, where we expect issues associated with
the qua ity of services and providers to be taken into account.

The Co mittee has received assurances from the Cabinet Secretary that the
particu ar circumstances faced by universities and colleges are being
add res ed in current discussions and the Committee welcomes this
commi ment. The Committee asks for an update on any impact on the Bill's
provisi ns in advance of its Stage 2 consideration. (paragraph 189)

Respon e: We intend to bring forward an amendment at Stage 2 to exempt from the
scope 0 the Bill contracts which are in relation to research and development activity.
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PROCUREMENT REFORM (SCOTLAND) BILL - UPDATE

In my letter to you dated 28 February 14, I indicated in my response to paragraph
168 of the stage 1 report there may be a need to bring forward an amendment in
light of discussion between my officials and the Scottish Information Commissioner.

I am pleased to confirm that after further consideration and discussion with the
Commissioner's office, we are satisfied that there is not a requirement to lodge an
amendment regarding this matter. The relevant section within the Bill as introduced
to Parliament is appropriately consistent with regulation 32 of the 2012 Regulations.

As stated in my letter to you on 28 February, we have agreed with the Scottish
Information Commissioner that we will collaborate on guidelines for purchasers and
businesses on accessing procurement related information and on the potential
interaction between FOISA and rights of access to information under EU and
Scottish procurement law.

I hope this update is helpful to the Committee.

NICOLA STURGEON
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SP Bill 38-ML1  Session 4 (2014) 

 

1 

Procurement Reform (Scotland) Bill 

 
1st Marshalled List of Amendments for Stage 2 

 
The Bill will be considered in the following order— 

 

Section 1 Schedule 

Sections 2 to 40 Long Title 

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Schedule  

Tavish Scott 
 

1 In the schedule, page 20, line 13, at end insert— 

<hub East Central Scotland Limited 

 hub North Scotland Limited 

 hub South East Scotland Limited 

 hub South West Scotland Limited 

 hub West Scotland Limited> 

James Kelly 
 

35 In the schedule, page 21, line 7, at end insert— 

  <Scottish Water> 

Section 2 

Nicola Sturgeon 
 

4 In section 2, page 1, leave out lines 21 and 22 and insert— 

<(  ) any procedure carried out by a contracting authority in relation to the award of a 

proposed regulated contract including, in particular— 

(i) the seeking of offers in relation to the contract, and 

(ii) the selection of economic operators,> 

Section 4 

Nicola Sturgeon 
 

5 In section 4, page 2, line 18, at end insert— 

<(  ) the following conditions apply— 

(i) it is for the purpose of acquiring goods, works or services in order to sell, 

hire or provide them to other persons, 
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(ii) the contracting authority will not have an exclusive right to sell, hire or 

provide the goods, works or services, and 

(iii) the conditions on which the contracting authority intends to sell, hire or 

provide them are the same as or similar to the conditions on which another 

person could sell, hire or provide the same or similar goods, works or 

services, or 

(  )  the principal purpose of the contract is to acquire goods, works or services in 

connection with research or development undertaken by the contracting 

authority.> 

Section 8 

James Kelly 
 

36 In section 8, page 3, line 33, at end insert <, and 

(  ) the Scottish living wage duty.> 

Claudia Beamish 
 

37 In section 8, page 3, line 33, at end insert <, and 

(  ) the greenhouse gas emissions duty.>  

Patrick Harvie 
 

61 In section 8, page 3, line 34, leave out <(2)> and insert <(1)> 

Patrick Harvie 
 

62 In section 8, page 3, line 35, leave out <(1)> and insert <(2)> 

Section 9 

Patrick Harvie 
 

63 In section 9, page 4, line 8, leave out first <the> and insert <global> 

Patrick Harvie 
 

64 In section 9, page 4, line 8, leave out <of the authority’s area>  

Mary Fee 
 

65 In section 9, page 4, line 9, after <area> insert <and individuals in that area> 

James Kelly 
 

2 In section 9, page 4, line 11, after <bodies> insert <, co-operative societies> 

Jim Eadie 
 

6 In section 9, page 4, line 11, after <process,> insert— 

<(  ) promote ethical and fair trade practices,> 
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Patrick Harvie 
 

66 In section 9, page 4, line 11, after <process,> insert— 

<(  ) act in the manner likely to best contribute to compliance with its duties 

under the Climate Change (Scotland) Act 2009 (asp 12),>  

Patrick Harvie 
 

67 In section 9, page 4, line 11, after <process,> insert— 

<(  ) pay due regard to the United Nations Guiding Principles for Business and 

Human Rights as endorsed by the Human Rights Council of the United 

Nations in resolution 17/4 of 16 June 2011,> 

Jackie Baillie 
 

68 In section 9, page 4, line 11, after <process,> insert— 

<(  ) promote compliance by economic operators with the matters that comprise 

the public sector equality duty under section 149 of the Equality Act 2010 

(c.15),> 

Ken Macintosh 
 

69 In section 9, page 4, line 11, after <process,> insert— 

<(  ) promote sustainable employment policies,> 

Ken Macintosh 
 

70 In section 9, page 4, line 11, after <process,> insert— 

<(  ) promote the recognition by economic operators of trade unions for the 

purposes of representing employees,>  

Sarah Boyack 
 

7 In section 9, page 4, line 12, after <innovation,> insert— 

<(  ) before carrying out a regulated procurement involving the provision of food, to 

consider how in conducting the procurement process it can— 

(i) improve the health, wellbeing and education of communities in the 

authority’s area, 

(ii) promote the highest standards of animal welfare, and 

(iii) promote fair trade practices,> 

Jim Eadie 
 

38 In section 9, page 4, line 12, after <innovation,> insert— 

<(  ) before carrying out a regulated procurement relating to a health or social care 

service, to consider how in conducting the procurement process it can improve— 

(i) the quality of the service to, and 

(ii) the wellbeing of, 

persons who use or will use the service and the families and carers of such 

persons,> 
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Patrick Harvie 
 

71 In section 9, page 4, line 13, leave out from <with> to end of line 14 and insert <in the way best 

calculated to secure the outcomes mentioned in paragraph (a).> 

James Kelly 
 

3 In section 9, page 4, line 23, at end insert— 

<(  ) In this section, references to co-operative societies are references to societies of a type 

specified in the definition of “co-operative society” in section 36(1) of the Public Bodies 

Act 2011 (c.24).> 

Jackie Baillie 
 

72 In section 9, page 4, line 23, at end insert— 

<(  ) In this section, references to the wellbeing of the authority’s area include, in particular, 

reducing inequality in the area.>  

After section 9 

Nicola Sturgeon 
 

8 After section 9, insert— 

<Guidance on sustainable procurement duty 

(1) The Scottish Ministers may publish guidance on the sustainable procurement duty. 

(2) Contracting authorities must have regard to any guidance published under this section. 

(3) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament.> 

James Kelly 
 

39 After section 9, insert— 

<Scottish living wage duty 

(1) For the purposes of this Act, the Scottish living wage duty is the duty of a contracting 

authority to specify in the contract notice relating to a regulated procurement that it 

intends to impose a condition relating to the performance of the contract that the 

economic operator who is the successful tenderer must pay the Scottish living wage.  

(2) An economic operator pays the Scottish living wage if the remuneration of each of its 

employees who undertakes any activities related to the performance of the contract is at 

least the Scottish living wage. 

(3) The Scottish Ministers must by regulations define the Scottish living wage for the 

purposes of this Act, and may from time to time as they see fit revise such definition.> 

Claudia Beamish 
 

40 After section 9, insert— 

<Greenhouse gas emissions duty 

(1) For the purposes of this Act, the greenhouse gas emissions duty is the duty of a 

contracting authority— 
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(a) before carrying out a regulated procurement, to consider how in conducting the 

procurement process it can— 

(i) exercise its functions in a way best calculated to reduce greenhouse gas 

emissions, and 

(ii) promote among economic operators involved in the process activities 

designed to reduce greenhouse gas emissions, and 

(b) in carrying out the procurement, to act with a view to securing reductions in 

greenhouse gas emissions. 

(2) The contracting authority must consider under subsection (1) only matters that are 

relevant to what is proposed to be procured and, in doing so, consider the extent to 

which it is proportionate in all the circumstances to take those matters into account.> 

Section 10 

Nicola Sturgeon 
 

9 In section 10, page 4, line 32, leave out subsection (4) 

After section 10 

Nicola Sturgeon
 

10 After section 10, insert— 

<Contracts for health or social care services 

(1) Despite section 8, a contracting authority may award a contract for a health or social 

care service without seeking offers in relation to the proposed contract. 

(2) In relation to a regulated procurement where, by virtue of subsection (1), a contracting 5 

authority does not seek offers, section 18(1) does not apply. 

(3) The Scottish Ministers may by regulations make provision specifying what is a health or 

social care service for the purposes of subsection (1) and section (Guidance on 

procurements for health or social care services)(1).> 

Mary Fee 
 

10A As an amendment to amendment 10, line 7, leave out <may> and insert <must> 

Nicola Sturgeon
 

11 After section 10, insert— 

<Guidance on procurements for health or social care services 

(1) The Scottish Ministers may publish guidance on the carrying out of regulated 

procurements relating to contracts for health or social care services. 

(2) Contracting authorities must have regard to any guidance published under this section. 5 

(3) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament. 

Mary Fee 
 

11A As an amendment to amendment 11, line 3, leave out <may> and insert <must> 
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Nicola Sturgeon
 

12 After section 10, insert— 

<Other circumstances in which contract can be awarded without competition 

(1) The Scottish Ministers may by regulations specify circumstances in which a contracting 

authority may, despite section 8, award a regulated contract without seeking offers in 

relation to the proposed contract. 5 

(2) In relation to a regulated procurement where, by virtue of regulations made under 

subsection (1), a contracting authority does not seek offers, section 18(1) does not 

apply.>

Mary Fee 
 

12A As an amendment to amendment 12, line 3, leave out <may> and insert <must> 

Mary Fee 
 

41 After section 10, insert— 

<Third sector bodies 

(1) Despite section 8, a contracting authority may restrict participation in a regulated 

procurement to third sector bodies only. 

(2) Where a contracting authority restricts participation under subsection (1), it must state 

that fact in the contract notice. 

(3) For the purposes of this Act, “third sector bodies” means organisations (other than 

bodies established under an enactment) that exist wholly or mainly to provide benefits 

for society or the environment. 

(4) The Scottish Ministers may by order amend this section so as to modify the meaning of 

“third sector bodies” for the purposes of this Act.>  

Mary Fee 
 

42 After section 10, insert— 

<Guidance on facilitating the involvement of certain businesses 

(1) The Scottish Ministers must publish guidance on matters that contracting authorities 

must take into account when considering how the procurement process can facilitate 

involvement as specified in section 9(1)(a)(ii). 

(2) Contracting authorities must have regard to any guidance published under this section. 

(3) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament.> 

Section 11 

Patrick Harvie 
 

73 In section 11, page 5, line 22, leave out <section 8> and insert <sections 8 and 9> 

Mark Griffin 
 

13 In section 11, page 5, line 22, at end insert— 

<(  ) include a statement setting out— 
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(i) whether the authority intends to restrict participation in regulated 

procurements under section 10(1), and 

(ii) how the authority intends to ensure that it awards at least one contract to a 

supported business,> 

Nicola Sturgeon 
 

14 In section 11, page 5, line 25, at end insert <, and 

(  ) the procurement of fairly and ethically traded goods and services,> 

Sarah Boyack 
 

15 In section 11, page 5, line 25, at end insert— 

<(  ) include a statement of the authority’s general policy on how it intends its approach 

to regulated procurements involving the provision of food to— 

(i) improve the health, wellbeing and education of communities in the 

authority’s area, 

(ii) promote the highest standards of animal welfare, and 

(iii) promote fair trade practices,> 

Jackie Baillie 
 

74 In section 11, page 5, line 25, at end insert— 

<(  ) set out how, in carrying out its regulated procurements, the authority intends to 

promote compliance by economic operators with the matters that comprise the 

public sector equality duty under section 149 of the Equality Act 2010 (c.15),>  

Adam Ingram 
 

43 In section 11, page 5, line 31, at end insert— 

<(ca) set out how the authority intends to ensure that its regulated procurements support 

the achievement of any objectives or outcomes it has set out in any plan that the 

authority has a legal requirement to prepare,> 

Adam Ingram 
 

44 In section 11, page 5, line 31, at end insert— 

<(  ) where the authority is a provider of children’s services, set out how the authority 

intends to use its regulated procurement activities to contribute to the aims of 

children’s services plans as set out in section 9(2) of the Children and Young 

People (Scotland) Act 2014,> 

Adam Ingram 
 

45 In section 11, page 5, line 34, at end insert— 

<(  ) In this section, “children’s services” has the meaning given in section 7(1) of the 

Children and Young People (Scotland) Act 2014.> 
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Adam Ingram 
 

46 In section 11, page 5, line 34, at end insert— 

<(  ) The Scottish Ministers may by order specify the types of plans in respect of which the 

duty under subsection (5)(ca) is to apply.>  

Section 14 

Nicola Sturgeon 
 

16 In section 14, page 6, line 16, at end insert— 

<(  ) a summary of any community benefit requirements imposed as part of a regulated 

procurement that were fulfilled during the year covered by the report,> 

Mark Griffin 
 

17 In section 14, page 6, line 18, at end insert— 

<(  ) a statement of the action the contracting authority has taken during the year 

covered by the report to ensure that it awards at least one contract to a supported 

business, and the details of any such contract awarded,> 

Adam Ingram 
 

47 In section 14, page 6, line 18, at end insert— 

<(  ) the number of times that the authority has used a Public Social Partnership during 

the year covered by the report,> 

Adam Ingram 
 

48 In section 14, page 6, line 18, at end insert— 

<(da) a summary of how the authority has used its regulated procurement activities 

during the year covered by the report to deliver any objectives or outcomes as set 

in any plan that the authority has a legal requirement to prepare,> 

Adam Ingram 
 

49 In section 14, page 6, line 18, at end insert— 

<(  ) where the authority is a provider of children’s services, a review of how each 

regulated procurement has contributed to the aims of children’s services plans as 

set out in section 9(2) of the Children and Young People (Scotland) Act 2014,> 

Adam Ingram 
 

50 In section 14, page 6, line 21, at end insert— 

<(  ) In this section, “children’s services” has the meaning given in section 7(1) of the 

Children and Young People (Scotland) Act 2014.> 

Adam Ingram 
 

51 In section 14, page 6, line 21, at end insert— 

<(  ) The Scottish Ministers may by order specify the types of plans in respect of which the 

duty under subsection (2)(da) is to apply.>  
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Section 16 

Nicola Sturgeon 
 

18 In section 16, page 6, line 32, leave out <issue guidance to contracting authorities> and insert 

<publish guidance> 

Nicola Sturgeon 
 

19 In section 16, page 7, line 1, leave out <issued> and insert <published> 

Nicola Sturgeon 
 

20 In section 16, page 7, line 1, at end insert— 

<(  ) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament.> 

After section 16 

Jackie Baillie 
 

75 After section 16, insert— 

<Annual report by Scottish Ministers 

(1) As soon as reasonably practicable after the end of each financial year, the Scottish 

Ministers must prepare and publish an annual procurement report. 

(2) A report prepared under this section must include— 

(a) an overview of procurement activity undertaken by contracting authorities during 

the year covered by the report, 

(b) a summary of the extent to which the Scottish Ministers consider procurement 

activity is being carried out in compliance with the duties of contracting 

authorities under this Act, 

(c) a summary of the community benefits that are considered to have been achieved 

as a result of requirements imposed by contracting authorities under section 20, 

(d) a summary of the extent to which procurement activity relating to health or social 

care services and other services has differed from other procurement activity, 

(e) such other information as the Scottish Ministers consider appropriate. 

(3) The Scottish Ministers must lay a copy of each report prepared under this section before 

the Scottish Parliament.>  

Section 18 

Sarah Boyack 
 

52 In section 18, page 7, line 16, at end insert— 

<(  ) In publicising the award of a contract, a contracting authority must include a statement 

setting out how it considers the contract will contribute to the achievement of the 

matters mentioned in section 9(1).>  
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Section 19 

Patrick Harvie 
 

76 In section 19, page 8, line 8, leave out <the> and insert <global> 

Patrick Harvie 
 

77 In section 19, page 8, line 9, leave out <of the authority’s area> 

Mary Fee 
 

53 In section 19, page 8, line 10, at end insert— 

<(  ) A requirement under subsection (1)(a) relating to training may, in particular, include a 

requirement that 5 per cent of the employees of an economic operator who will 

undertake any activities related to the performance of the contract must be apprentices.> 

Section 20 

Mary Fee 
 

54 In section 20, page 8, line 14, leave out <£4,000,000> and insert <£2,000,000> 

Jackie Baillie 
 

78 In section 20, page 8, line 25, at end insert <, and 

(b) a requirement that the economic operator must collect data required to 

demonstrate the benefits that are being achieved as a result of the contract 

including community benefit requirements. 

(4A) The Scottish Ministers may by regulations make further provision about— 

(a) the data that must be collected under subsection (3)(b),  

(b) the manner in which data collected is to be published.> 

Section 21 

Nicola Sturgeon 
 

21 In section 21, page 8, line 29, leave out <issue> and insert <publish> 

Nicola Sturgeon 
 

22 In section 21, page 8, line 39, leave out <issued> and insert <published> 

Nicola Sturgeon 
 

23 In section 21, page 8, line 39, at end insert— 

<(  ) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament.> 
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After section 21 

Claudia Beamish 
 

55 After section 21, insert— 

<Climate change duties requirements 

Climate change duties requirements 

(1) This section applies where a contracting authority proposes to carry out a regulated 

procurement in relation to which the estimated value of the contract is equal to or 

greater than £2,000,000. 

(2) The contracting authority must include a climate change duties requirement in the 

contract notice relating to the procurement. 

(3) For the purposes of this section, a climate change duties requirement is a requirement 

that an economic operator, in submitting a tender, must include a statement setting out 

the effect that it considers its performance of the contract would have on the climate 

change duties of the contracting authority.   

(4) The contracting authority must include in the award notice a statement of the effect it 

considers the procurement will have on its climate change duties. 

(5) In this section, “climate change duties” has the same meaning as in section 44(4) of the 

Climate Change (Scotland) Act 2009 (asp 12). 

(6) The Scottish Ministers may by order modify subsection (1) so as to substitute for the 

figure specified there for the time being such other figure as they consider appropriate.> 

Jackie Baillie 
 

79 After section 21, insert— 

<Equal pay audits 

Power to require equal pay audit 

A contracting authority may, in the contract notice relating to a regulated procurement, 

include a statement that it intends to award the contract to an economic operator that can 

demonstrate that it has conducted an equal pay audit in relation to its employees.> 

Neil Bibby 
 

80 After section 21, insert— 

<Childcare requirement 

Childcare requirement 

(1) This section applies where a contracting authority proposes to carry out a regulated 

procurement in relation to which the estimated value of the contract is equal to or 

greater than £2,000,000. 

(2) The contracting authority may specify in the contract notice relating to the procurement 

that it intends to impose a condition relating to the performance of the contract that the 

successful tenderer must— 

(a) make adequate childcare provision available to its employees who undertake any 

activities related to the performance of the contract, or 
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(b) otherwise demonstrate that flexible options are available to accommodate the 

childcare needs of such employees.>  

Ken Macintosh 
 

81 After section 21, insert— 

<Wage ratio conditions 

Wage ratio conditions 

(1) The Scottish Ministers may by regulations make provision requiring a contracting 

authority to specify in the contract notice relating to a regulated procurement that it 

intends to impose a wage ratio condition relating to the performance of the contract. 

(2) For the purposes of this section, a wage ratio condition is a condition about the ratio 

between the remuneration of the highest and lowest paid of those employees of the 

successful tenderer who undertake any activities related to the performance of the 

contract. 

(3) Regulations under this section may— 

(a) specify an appropriate wage ratio for the purposes of this section, 

(b) specify contracts, or classes or types of contract, in relation to which a wage ratio 

condition can be specified,  

(c) make such other provision relating to specifying wage ratio conditions as the 

Scottish Ministers think fit.> 

Before section 22 

Neil Findlay 
 

56 Before section 22, insert— 

<Exclusion of economic operators: tax avoidance 

(1) A contracting authority must exclude an economic operator from the process relating to 

a regulated procurement if the economic operator has entered into an artificial tax 

avoidance arrangement or series of arrangements.  

(2) For the purposes of this section, an “artificial tax avoidance arrangement” is to be 

interpreted in accordance with sections 58 to 60 of the Revenue Scotland and Tax 

Powers Act 2014. 

(3) The Scottish Ministers must by regulations make provision specifying— 

(a) the process to be followed, and 

(b) the evidence that is to be conclusive,  

in determining whether or not an economic operator has at any time entered into an 

artificial tax avoidance arrangement or series of arrangements.>  

Neil Findlay 
 

57 Before section 22, insert— 

<Exclusion of economic operators: blacklisting 

(1) A contracting authority must exclude an economic operator from the process relating to 

a regulated procurement if subsection (2) applies.  
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(2) This subsection applies if the contracting authority is satisfied that the economic 

operator— 

(a) has at any time compiled, used, sold or supplied a list (a “prohibited list”) 

which— 

(i) contains details of persons who are or have been members of trade unions, 

or who are taking part or have taken part in the activities of trade unions, 

and 

(ii) is compiled with a view to being used by employers or employment 

agencies for the purposes of discrimination in relation to the recruitment or 

treatment of workers, and 

(b) has not taken action which, in the opinion of the contracting authority, is sufficient 

to remedy the effects of such compilation, use, sale or supply. 

(3) Subsection (2) does not apply where it appears to the contracting authority that the 

economic operator has compiled, used, sold or supplied a prohibited list in 

circumstances which fall within a case set out in regulation 4 (exceptions to general 

prohibition) of the Employment Relations Act 1999 (Blacklists) Regulations 2010 (SI 

2010/493) (“the 2010 Regulations”). 

(4) Without prejudice to the generality of subsection (2)(b), matters that the contracting 

authority must take into account in determining whether remedial action is sufficient 

include whether the economic operator has— 

(a) publicly acknowledged that it has undertaken activities falling within subsection 

(2)(a), 

(b) apologised to those affected by such activities, 

(c) subsequently employed persons affected by such activities, and  

(d) paid to persons affected by such activities adequate compensation, negotiated with 

representatives of such persons.  

(5) In this section— 

“employment agency” has the same meaning as in regulation 2(1) of the 2010 

Regulations, 

“discrimination” has the same meaning as in regulation 3(3) of the 2010 

Regulations, 

“use”, in relation to a list, includes use of information contained in the list.  

(6) References in this section to membership of a trade union include references to— 

(a) membership of a particular branch or section of a trade union, and 

(b) membership of one of a number of particular branches or sections of a trade 

union, 

and references to taking part in the activities of a trade union have a corresponding 

meaning.> 
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Jayne Baxter 
 

58 Before section 22, insert— 

<Exclusion of economic operators: zero hours contracts 

(1) A contracting authority must exclude an economic operator from the process relating to 

a regulated procurement if subsection (2) applies. 

(2) This subsection applies if the contracting authority is satisfied that the economic 

operator has in place arrangements for any of its employees to be employed on the basis 

of a zero hours contract. 

(3) In this section, a “zero hours contract” means a contract or arrangement for the 

provision of labour which— 

(a) except where subsection (6) applies, fails to specify guaranteed working hours, 

and  

(b) has either of the features mentioned in subsection (4). 

(4) The features referred to in subsection (3)(b) are that the contract or arrangement— 

(a) requires the employee to be available for work when there is no guarantee that the 

employee will be required to work, 

(b) subject to subsection (5), requires the employee to work exclusively for that 

economic operator. 

(5) Subsection (4)(b) does not apply if the contracting authority is satisfied that the 

economic operator has demonstrated a compelling business reason to justify a contract 

or arrangement requiring the employee to work exclusively for that economic operator. 

(6) A contract is not, for the purposes of this section, a zero hours contract if, after being 

giving the opportunity to seek— 

(a) legal advice, or 

(b) the advice of a trade union or other elected representative of employees, 

an employee agrees to accept a contract that fails to specify guaranteed working hours. 

(7) Without prejudice to the generality of subsection (5), a compelling business reason may, 

in particular, include requirements of commercial confidentiality.> 

Section 22 

Nicola Sturgeon 
 

24 In section 22, page 9, line 4, leave out <the process relating to> 

Section 23 

Nicola Sturgeon 
 

25 In section 23, page 9, line 19, leave out <to participate in the process relating> and insert <in 

relation> 

Section 24 

Nicola Sturgeon 
 

26 In section 24, page 10, line 21, leave out <issue> and insert <publish> 
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Nicola Sturgeon 
 

27 In section 24, page 10, line 21, leave out <to take part in the process relating> and insert <in 

relation> 

Jim Eadie 
 

28 In section 24, page 10, line 29, at end insert— 

<(  ) Without prejudice to the generality of subsection (2), any guidance issued under 

subsection (1) must cover the manner in which contracting authorities are to take ethical 

and fair trade practices into account in assessing the suitability of an economic 

operator.> 

Nicola Sturgeon 
 

29 In section 24, page 10, line 30, leave out <issued under subsection (1)> and insert <published 

under this section> 

Nicola Sturgeon 
 

30 In section 24, page 10, line 30, at end insert— 

<(  ) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament.> 

After section 34 

Nicola Sturgeon 
 

31 After section 34, insert— 

<Transfer of forum for proceedings to First-tier Tribunal 

 The Scottish Ministers may by regulations modify sections 33 and 34 so that 

proceedings under section 32 may be brought before the First-tier Tribunal for Scotland 

instead of the sheriff court or Court of Session.> 

Section 36 

Claudia Beamish 
 

59 In section 36, page 16, line 31, at end insert— 

<“emissions” has the same meaning as in section 17(1) of the Climate Change 

(Scotland) Act 2009 (asp 12),> 

Claudia Beamish 
 

60 In section 36, page 16, line 33, at end insert— 

 <“greenhouse gas” has the same meaning as in section 10(1) of the Climate Change 

(Scotland) Act 2009 (asp 12),> 

Patrick Harvie 
 

82 In section 36, page 17, line 1, leave out subsection (2) 
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Section 38 

Nicola Sturgeon 
 

32 In section 38, page 17, line 22, at end insert— 

<(  ) section 7(1),> 

Nicola Sturgeon 
 

33 In section 38, page 17, line 22, at end insert— 

<(  ) section (Other circumstances in which contract can be awarded without 

competition)(1),> 

Nicola Sturgeon 
 

34 In section 38, page 17, line 24, at end insert— 

<(  ) section (Transfer of forum for proceedings to First-tier Tribunal),> 
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Procurement Reform (Scotland) 
Bill: Stage 2 

09:31 
The Convener: The next item is to consider the 

Procurement Reform (Scotland) Bill at stage 2. We 
have a number of Government and non-
Government amendments to consider today. We 
hope that it will be possible to finish stage 2 today, 
but time has been set aside to complete stage 2 at 
the committee’s meeting next week, on 19 March, 
if needed. 

I welcome Nicola Sturgeon, the Deputy First 
Minister and Cabinet Secretary for Infrastructure, 
Investment and Cities, and her supporting officials. 
I remind members that the cabinet secretary’s 
officials are here in a strictly supportive capacity 
and cannot speak during proceedings or be 
questioned by members. 

Members should have a copy of the bill, the 
marshalled list and the groupings of amendments. 

Section 1 agreed to. 

Schedule—Contracting Authorities 

The Convener: The first group of amendments 
is on contracting authorities. Amendment 1, in the 
name of Tavish Scott, is grouped with amendment 
35. Tavish is unable to attend and has given his 
apologies. 

James Kelly (Rutherglen) (Lab): I welcome 
the opportunity to speak to amendment 1, in 
Tavish Scott’s name, and amendment 35, in my 
name. 

The bill covers £10 billion-worth of public 
contracts. It is trying to achieve more efficient 
procurement that will boost the economy and 
support businesses, the public sector and jobs, as 
well as fairness in the economy. It therefore 
seems strange that Scottish Water and the 
hubcos—hub initiatives—that are covered by the 
Scottish Futures Trust are excluded from the 
provisions of the bill. 

The recent Scottish Futures Trust business plan 
tells us that it is using expenditure of £3.1 billion. 
As we know, Scottish Water has a £500 million 
capital expenditure programme, and its recent 
revenue expenditure was £837 million. Those 
organisations affect billions of pounds running 
through the economy—much of which will be 
covered by the contracts to which the bill will 
apply. Therefore, it is a glaring omission that they 
are not covered by the provisions of the bill. The 
amendments in the group seek to make the 
appropriate changes to include those 
organisations. 
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We have lodged other amendments to improve 
provisions in the bill, including on the living wage. 
The inclusion of Scottish Water and the Scottish 
Futures Trust would ensure more comprehensive 
coverage in the bill and would be of benefit to the 
Scottish economy. 

I move amendment 1. 

The Convener: Have you anything specific to 
say on amendment 35, or have you included it in 
what you have just said? 

James Kelly: I have spoken to the two 
amendments together. 

The Convener: That is fine. No other committee 
members wish to speak, so I call the Deputy First 
Minister. 

Nicola Sturgeon (Deputy First Minister and 
Cabinet Secretary for Infrastructure, 
Investment and Cities): There is an important 
general point to make about amendments 1 and 
35, but the comment is relevant to the bill in 
general. We must ensure that the provisions of the 
bill are consistent with the overarching framework 
of European Union public procurement law, that 
they will not impose unnecessary or 
disproportionate burdens on public and private 
bodies, and that they are pragmatic and 
deliverable, because that is vital to ensuring that 
the bill will make the difference that we all want it 
to make. 

I will deal first with hubcos. They are not 
designated as public bodies, but are 
institutionalised public-private partnerships that 
are 60 per cent owned by the private partner, 30 
per cent owned by the participating authority and 
10 per cent owned by the Scottish Futures Trust. 
As such, hubcos are bodies that are created after 
Europe-wide competition; therefore, procurement 
law already applies to their establishment. To 
expect hubcos to behave as if they are public 
bodies would create an anomaly in the sense that 
we would have to apply public procurement rules 
to private sector bodies. That would also restrict 
their flexibility to deliver, and that flexibility was a 
key factor in their creation. 

Although Scottish Water is clearly publicly 
owned—we intend to keep it that way—for 
procurement purposes it is a utility and is subject 
to a very different overarching framework of 
European law. The bill and the subsequent 
regulations and guidance that we will need to draft 
must dovetail with EU public procurement rules. 
The bill currently does that by excluding utilities 
contracts, as is entirely consistent with the existing 
EU procurement law approach, and leaving them 
subject to a separate legal regime. To apply the 
bill to a body that is subject to a different EU law 
framework would create risk and complexity for all 

concerned, as it would require us to work with two 
different EU regimes. 

I recognise the importance of Scottish Water’s 
procurement activity to our economy; in that 
respect, James Kelly’s comments cannot be 
argued with. My officials have been in dialogue 
with Scottish Water and it has provided an 
assurance that it supports the general principles of 
the bill and will continue to adhere to its key 
components. For example, Scottish Water already 
advertises via the public contracts Scotland 
website, it uses the standard pre-qualification 
questionnaire template and it uses community 
benefit clauses in its major contracts. I am happy 
for officials to have a similar dialogue with the 
Scottish Futures Trust in relation to hubcos, and I 
would be happy to feed back on that dialogue to 
the committee in advance of stage 3. 

In the light of all my comments, I was going to 
ask Tavish Scott to seek to withdraw amendment 
1, and Mr Kelly not to move amendment 35, but I 
now direct both those requests to Mr Kelly. 

The Convener: Mr Kelly, do you wish to press 
or withdraw amendment 1? 

James Kelly: I wish to press amendment 1. 

The Convener: The question is, that 
amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab)  
Griffin, Mark (Central Scotland) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 1 disagreed to. 

Amendment 35 moved—[James Kelly]. 

The Convener: The question is, that 
amendment 35 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab)  
Griffin, Mark (Central Scotland) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
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MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 35 disagreed to. 

Schedule agreed to. 

Section 2—Regulated procurements 

The Convener: The next group of amendments 
is on the meaning of “regulated procurement”. 
Amendment 4, in the name of the Deputy First 
Minister, is grouped with amendments 24, 25 and 
27. 

Nicola Sturgeon: Amendment 4 is a technical 
amendment that will clarify that the bill’s provisions 
will apply regardless of whether a procurement 
process involves competitive tendering. 
Amendments 24, 25 and 27 are consequential on 
amendment 4. 

The amendments relate to the commitment that 
I gave the committee in December 2013 to 
introduce an exemption for health and social care 
contracts—the amendments on that are in a later 
group. The amendments in the current group also 
relate to amendment 12, on circumstances in 
which competition is not required, which will be 
debated later. 

I move amendment 4 and I ask the committee to 
support it and the other amendments in the group. 

Amendment 4 agreed to. 

Section 2, as amended, agreed to. 

Section 3 agreed to. 

Section 4—Excluded contracts 

The Convener: The next group is on excluded 
contracts: resale and research and development. 
Amendment 5, in the name of the Deputy First 
Minister, is the only amendment in the group. 

Nicola Sturgeon: Amendment 5 is a response 
to concerns that were expressed in evidence to 
the committee by the higher and further education 
sector about the bill’s implications for the awarding 
of contracts that are linked to commercial activity. 
Higher and further education bodies derive a 
substantial part of their income from research and 
development commissions, and a particular 
concern was that the bill could place them at a 
competitive disadvantage in pursuing those 
commissions, especially as changes to funding 
arrangements in England mean that English 
higher and further education bodies are likely to 
come out of the scope of EU public procurement 
law. 

Amendment 5 is intended to exempt from the 
bill’s scope contracts for “goods, works or 
services” that are for resale or for 
“the principal purpose of ... research or development”. 

The word “principal” is important. Equipment that 
is bought for the purpose of research or 
development might subsequently be used for other 
purposes, including teaching, but the exemption 
will apply when the principal purpose of acquiring 
the goods, services or works when they were 
purchased was to undertake research or 
development. The exemption for goods that are for 
resale or hire will provide flexibility for public 
bodies that undertake quasi-commercial activities; 
for example, running gift shops or restaurants. 

The concerns that the higher and further 
education sector expressed were not echoed by 
other sectors, but it is right to apply the 
exemptions generally, because other public bodies 
could, conceivably, face similar issues. 

I move amendment 5 and ask the committee to 
support it. 

Amendment 5 agreed to. 

Section 4, as amended, agreed to. 

Sections 5 to 7 agreed to. 

Section 8—General duties 

The Convener: The next group of amendments 
is on the consideration to be given to various 
employment practices. Amendment 36, in the 
name of James Kelly, is grouped with 
amendments 69, 70, 39 and 79 to 81. 

09:45 
James Kelly: I will speak to amendments 36 

and 39 in my name, and in support of the other 
amendments in the group. Amendments 36 and 
39 would ensure that the living wage is paid under 
all public contracts that the bill covers. The bill 
covers £10 billion-worth of public contracts, so we 
have the opportunity to implement the living wage 
across a large number of areas. 

The bill offers a real opportunity to make a 
positive impact on the lives of many workers. 
There are 400,000 workers who are currently paid 
the minimum wage, but not the living wage. Of 
those, 36 per cent are under 25, 64 per cent are 
women and 95 per cent work in the private sector, 
where many of the contracts in question would be 
allocated. My amendments would be truly 
transformational if they were to be accepted, 
because they would give people who are currently 
paid the minimum wage a rise of £2,000, which 
would be a real benefit to their lives. 
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I know that all the Scottish National Party 
committee members have signed up to 
parliamentary motions in support of the living 
wage, and I appeal to them to support my 
amendments, which give them a real opportunity 
to put their support for those motions into action 
and to make a real difference for workers. 

With regard to the legal issues that arose at 
stage 1, I submit that my aim can be achieved by 
linking, as my amendments do, the payment of the 
living wage to performance under the contract. It is 
a matter of political will, and it has been done in 
other areas. The Scottish Government can surely 
do it, and I appeal to it to look closely at 
amendment 36 and to interact with the process. 

Ken Macintosh’s amendments 69 and 70, on 
trade union recognition, make some valid points. 
Trade unions play a vital role in the workplace and 
good trade union relations support the economy; 
the amendments would help to facilitate both. 

Jackie Baillie’s amendment 79, on an equal pay 
audit, sits well with some of the statistics on the 
living wage that I quoted earlier—for example, the 
fact that 64 per cent of people who are not paid 
the living wage are women. There should be an 
onus on the companies that bid for contracts to 
ensure that they have in place an equal pay audit 
to enable provisions in that regard. 

Neil Bibby’s amendment 80 is interesting with 
regard to community benefits and would allow us 
to introduce to the bill a requirement for adequate 
childcare provision. That would not only benefit 
employers but would bring in many more women 
to the workplace, which is an aspiration that I 
know the Scottish Government shares. 

Ken Macintosh’s amendment 81, on wage 
ratios, is also interesting; we are all aware of 
corporations in which there is a vast difference 
between what is paid on the shop floor and what is 
paid in the boardroom. The amendment is 
pragmatic because it would not include a blanket 
provision but would give ministers the powers to 
make provision via regulations. As such, it is well 
worthy of consideration. 

I move amendment 36. 

The Convener: I call Ken Macintosh to speak to 
amendment 69 and the other amendments in the 
group. 

Ken Macintosh (Eastwood) (Lab): Thank you, 
convener, for inviting me to come along to the 
committee this morning. I speak in favour of all the 
amendments in the group, and specifically in 
support of amendments 69, 70 and 81 in my 
name. 

As a group, the amendments provide us with an 
opportunity to use public procurement as an 
engine for radical social and economic change. 

Amendment 69 would allow procuring authorities, 
in awarding contracts, to take into account the 
record of companies in promoting sustainable 
employment policies. 

I had in mind the specific example of work 
sharing—or Kurzarbeit, as it is known in Germany. 
I believe that many of us, including the Cabinet 
Secretary for Finance, Employment and 
Sustainable Growth, have been looking to the 
Mittelstand in Germany and at the way in which 
those middle-sized companies withstood the worst 
of the recession, in order to see what lessons we 
can learn in Scotland. 

One such lesson is undoubtedly work sharing, 
which is when a company compensates but 
temporarily reduces the working week for 
employees in order to spread a reduced volume of 
work over the same size of workforce and avoid 
any large-scale redundancies. That is estimated to 
have saved up to 400,000 jobs in Germany during 
the recent recession.  

The International Labour Organization highlights 
similarly impressive numbers of livelihoods saved 
in Japan, Turkey and the United States of 
America. The ILO concludes that work sharing not 
only helps workers to keep their jobs, but helps 
companies to ride out a crisis, retaining the 
collective workforce experience, which then puts 
them in a good position to take advantage of any 
upturn in growth in the economy. Furthermore, as 
a policy it helps Governments to save on the costs 
and social impact of unemployment.  

My amendment is inclusively worded, partly 
because I believe that we should be in a position 
to reward, incentivise and promote all sustainable 
employment policies, not just work sharing. 
However, I am aware that the minister is moving 
an amendment later—amendment 8, on the 
sustainable procurement duty—that will give her 
complete flexibility to use guidance to further 
define sustainable procurement policies and 
therefore sustainable employment policies. I would 
hope that that would give her additional comfort, 
should she require it. 

Amendment 70 is one that I hope the minister 
will have no difficulty in accepting and the 
committee will wish to promote in that it simply 
encourages public contractors to recognise trade 
unions. As well as drawing to the committee’s 
attention my trade union membership, I give 
particular thanks to the trade union community for 
its role in bringing the issue forward. 

The minister will know from the many times that 
I have raised the subject in Parliament that I 
believe that it is quite wrong to award Government 
grants—in other words, taxpayers’ money—to 
companies such as Amazon that refuse to 
recognise trade unions. If we want to promote a 
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more moral economy here in Scotland, we must 
try to reflect the values that we hold dear—not 
simply shareholder return or obeisance to market 
values, but long-term thinking, a commitment to 
local communities and, as expressed in 
amendment 70, respect and support for worker 
representation. 

This is not just about weeding out the bad 
apples. Improved health and safety would be one 
of the benefits, because workplaces that recognise 
trade unions are proven to be safer. They are also 
crucial to improving our productivity. I point to the 
Scottish rail industry as an example—strong trade 
union relationships have been vital in delivering 
the rail franchise. The shipbuilding industry is 
another example. It was disappointing that trade 
union recognition was not part of the rail franchise 
renewal process, but here is an opportunity for the 
Scottish Government to nail its colours firmly to 
the mast by promoting the role of trade unions in 
building a more sustainable economy. 

The final amendment in my name is amendment 
81 on wage ratios or, as some may call them, 
wage differentials. This particular measure is 
supported by Oxfam, among others, and is one of 
a range of actions that we can take to support the 
whole concept of “decent work”. In this section 
alone, there are proposals before the committee to 
support the living wage, equal pay and childcare.  

Amendment 81 would allow the Scottish 
Government to promote equality, encouraging 
employers to minimise wage ratios between the 
highest and the lowest paid. In 2012, the average 
chief executive of a FTSE 100 company was paid 
£4.8 million a year, or 185 times the average 
salary. That has risen from £1.2 million in 1999 
and comes at a time when wages for most people 
have been stagnating or worse. In 2010, take-
home pay fell for the first time in 30 years.  

According to the Equality Trust, wage ratios in 
the voluntary sector are estimated to be around 
10:1. In the public sector, they are roughly 15:1. 
However, in the private sector, in FTSE 100 
companies, they are approximately 262:1. In other 
words, although more can be done in the public 
and voluntary sectors, it is clear that earnings 
inequality in the private sector will have to be 
tackled in order to create a fairer, more equal 
society. Not only would amendment 81 help to do 
that, but it might encourage the voluntary sector, 
social enterprises and local small and medium-
sized enterprises to bid for and win more public 
sector contracts. 

Looking specifically at employers with large 
public sector contracts, I see that one such 
company is Serco. Its previous chief executive 
was paid an estimated £3.1 million in 2010—six 
times more than the highest paid United Kingdom 
public servant and 11 times more than the highest 

paid local authority chief executive. Even David 
Cameron has suggested that no one in a public 
sector organisation should earn more than 20 
times more than their lowest-paid colleague.  

The Equality Trust estimates that none of the 
large “public service industry” organisations paid 
its chief executive officer less than 59 times the 
UK median earnings. It is clear that we need to 
tackle pay inequality in this field if we are to have 
any impact on inequality more widely. There are 
good examples, such as Tullis Russell and 
Triodos Bank, both of which are in Scotland. 

It is worth adding that the International Monetary 
Fund recently highlighted that lower net inequality 
is robustly correlated to faster and more durable 
growth for a given level of redistribution. In other 
words, this is a pro-business, pro-growth, 
sustainable economic policy. 

I ask for the committee’s and the cabinet 
secretary’s support for all the amendments to this 
section as well as for the three amendments that I 
have specifically outlined. I believe that we share a 
desire to build a more resilient economy that 
emphasises the importance of an ethical and 
values-based approach to employment and 
business practices. The Scottish Government has 
made a very good start with the introduction of the 
national performance framework. 

I have said before that demanding social 
responsibility from companies large and small will 
not scare away good employers but will provide 
the backbone for a more sustainable, long-term 
approach to Scotland’s economy—an approach in 
which trade unions are recognised, in which 
someone’s job values their worth as a citizen and 
in which the bonus culture is replaced by more 
equitable salary differentials and support for equal 
pay. All those criteria could and should become 
part of the Scottish Government’s approach to 
procurement. 

Jackie Baillie (Dumbarton) (Lab): I thank the 
committee for hosting so many Labour members 
this morning. I will speak briefly to amendment 79, 
which allows for equal pay audits to be considered 
among the criteria for awarding contracts. 

Members will know that equal pay audits 
consider pay gaps by gender, ethnicity, disability 
and working pattern. They are, to be honest, 
relatively easy to carry out and there is lots of 
support for businesses including toolkits and 
hands-on advice about how to conduct an equal 
pay audit and, indeed, what to do with the results. 
The benefits for business are well documented 
and include improved productivity, improved staff 
retention and improved performance—all those 
positive benefits arise. By agreeing to amendment 
79, the committee would encourage good practice 
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among all contractors and make a positive 
difference by enhancing equality in relation to pay. 

Like colleagues, I support the range of 
amendments that are before us. I recognise that 
they come together to provide a positive platform 
for economic change, which it is right that we 
should make using the power of public sector 
spending, which is considerable. I support Ken 
Macintosh’s amendments and I support James 
Kelly’s amendments in relation to the living wage, 
not least because he reminded us that 64 per cent 
of those who currently earn less than the living 
wage are women. 

I commend the amendments to the committee 
and to the cabinet secretary. When taken together, 
they will make a real difference to economic 
equality for those who are employed in delivering 
public sector contracts. We expect the highest 
standards in the delivery of public services in the 
Parliament and across the public sector, and those 
who deliver those contracts deserve to operate to 
the same high standards as we would find in the 
public sector. 

The Convener: Thank you for your brevity. 

Neil Bibby (West Scotland) (Lab): I welcome 
the opportunity to speak to amendment 80. 
Childcare was a major feature of the recent stage 
3 debate on the Children and Young People 
(Scotland) Bill. Before that bill was published, 
when it was just being discussed, my Labour 
colleagues and I called on the Scottish 
Government to use the childcare powers that it 
has to help families and children. However, the 
reality is that, even after that bill has been passed, 
Scotland lags behind the rest of the UK in the 
provision of childcare, and it is clear that the 
childcare issues of 2014 will not be solved by the 
Government finally meeting its seven-year-old 
manifesto commitment. We must do more, and the 
Procurement Reform (Scotland) Bill represents an 
ideal opportunity for the Scottish Government not 
just to talk the talk on childcare, but to walk the 
walk. 

There has been a lot of discussion of extending 
pre-school education hours in the Scottish 
Government’s white paper and in scrutiny of the 
Children and Young People (Scotland) Bill, but 
there has been next to no mention of any action 
being taken to improve out-of-school care for 
primary school children and ensure that employers 
provide greater access to childcare and flexible 
working. If we are to have a Scottish model of 
childcare that is affordable, high quality and—
crucially—flexible and accessible, it cannot be left 
to the public sector and local authorities to provide 
it alone. We need employers to make more of a 
contribution towards providing accessible 
childcare and flexible working, and my amendment 
80 would ensure that authorities could introduce a 

childcare requirement on any public contracts 
worth over £2 million. 

10:00 
The measure is two pronged. For accessible 

childcare, contracting authorities could ensure that 
contracts worth over £2 million, which would 
presumably employ a considerable number of 
staff, provide a childcare facility or crèche at the 
place of work. In addition, to meet the needs of 
parents, authorities could insist on employees 
being able to work during family-friendly working 
hours, which would help to bring more mums and 
dads into the workplace. I know that that is an 
ambition of the Scottish Government. 

I agree with the other amendments in the group. 
There are a number of areas in which 
procurement could be used to provide community 
benefits. The living wage, wage ratios and equal 
pay audits should all be included. The bill could 
also include a childcare requirement. 

I understand that the use of procurement to 
promote accessible childcare and flexible, family-
friendly working is being proposed for the first time 
under the bill. The issue is not new, however. 
Marco Biagi recently hosted an event in the 
Parliament on flexible, family-friendly working. 
There is good practice, such as the Employers For 
Childcare group in Northern Ireland, which 
encourages family-friendly working there. We 
should consider such practices here, too. I believe 
that the idea is sensible and reasonable. I recently 
spoke with a number of children’s organisations, 
which indicated support for the proposal.  

Labour has proposed this idea in good faith. We 
are happy with it as it stands but if the Scottish 
Government has problems with the childcare 
requirement as we propose it, we will listen to 
suggestions from other parties and external 
organisations on ways to improve childcare 
arrangements through procurement. I assume that 
the Scottish Government has no objection to the 
proposal in principle.  

I hope that the Scottish Government and 
committee members will support the proposal at 
stage 2. Failing that, I hope that agreement can be 
reached on Labour’s proposal for a childcare 
requirement at stage 3. 

Let us make a difference to childcare now, using 
the powers that we have. 

Alex Johnstone (North East Scotland) (Con): 
Although my remarks relate to the amendments in 
this group, they might equally apply to a number of 
other groupings that will come along during stage 
2. 

The Procurement Reform (Scotland) Bill as 
introduced appeals to me, in that it sets out to 
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create a fair and easy-to-understand level playing 
field in public procurement. However, it has 
become obvious that the bill offers a number of 
opportunities to act as a proxy for other political 
priorities. Many of the amendments that have 
been lodged for today seek to have that effect. 

Although it is important that the Parliament 
provides an opportunity for many of those priorities 
to be aired, and although we should take them into 
account in the longer term, I am not convinced that 
it is appropriate to allow the bill in effect to be 
hijacked in order to achieve those priorities. That 
concerns me because, although some members 
who have spoken to their amendments so far have 
said that they would like public procurement to act 
as an example of best practice, the opposite effect 
might well apply: by changing the bill in the way 
that is suggested, we could end up creating a two-
tier system of contracting, where those who are 
regulated by the Procurement Reform (Scotland) 
Bill operate to one standard while other parts of 
the economy operate to another. 

I am concerned that if we accept the 
amendments before us now and those in many 
other groupings that seek to use the bill as a proxy 
for other policies, we could create a gulf in the 
Scottish economy that we would not wish to have 
responsibility for closing. 

The Convener: Mr Kelly, you said that the living 
wage applied in other areas. Perhaps you could 
explain where. In the course of our consideration 
of the bill, the Deputy First Minister published the 
European view on a sub-state imposing or 
implementing the living wage. Given that you and 
others said that the question was asked wrongly, I 
take it that, in the meantime, you or your MEPs 
have asked the question in a different form. Have 
you done that? If so, what was the reply? 

James Kelly: Do you want me to sum up? 

The Convener: No. Perhaps you could answer 
those questions in your summing-up. 

James Kelly: I will deal with them when I sum 
up. 

The Convener: Okay. I call the Deputy First 
Minister to speak to the amendments. 

Nicola Sturgeon: Thank you, convener. There 
are a number of amendments in this group, and I 
will go through them all in turn, starting with 
amendments 36 and 39, which relate specifically 
to the living wage.  

The Government has already explained in some 
detail why we are not able to make the living wage 
a mandatory requirement under the bill, and I am 
not sure that it is a good use of the committee’s 
time for me to go through all those arguments 
again in detail. Suffice it to say that, as the 
convener has just alluded to, we sought advice 

from the European Commission—that was done 
by my predecessor in this job, Alex Neil. We have 
made available to the committee the letter that we 
received from the EC, in which the position is 
made clear: we cannot make it a condition of a 
contract that a company is to pay a living wage 
that is higher than the minimum wage that is set in 
the United Kingdom. That position applies under 
the posted workers directive, and the advice has 
been available to committee members for some 
time. 

I hope that we can unite around the other point 
to stress on the living wage—I address that 
remark particularly to Mr Kelly and his Labour 
colleagues. Our response to the EC position was 
not to shrug our shoulders and say that there was 
nothing that we could do through the bill on the 
living wage—we have absolutely not taken that 
position. We are very clear that we support the 
living wage and the principles of the living wage 
campaign. We have adopted the living wage for all 
our own staff and all workers in the national health 
service. We have gone further on the living wage 
than any previous Scottish Administration has 
gone, and we actively encourage others to adopt 
the living wage. When drafting the bill, we thought 
very carefully and deliberately about what we can 
do. We did not just talk about what we cannot do; 
we looked at what we can do within EU law in a 
procurement context. 

As a Government, we take low pay very 
seriously and are committed to doing everything 
that we can to ensure that as many people as 
possible benefit from the living wage. I whole-
heartedly agree with James Kelly about the power 
of the living wage to transform people’s living 
conditions. As I said, we are leading by example in 
ensuring that all staff covered by our public sector 
pay policy are paid the living wage. That policy 
benefits thousands of public sector employees. 
We are firmly of the view that employers should 
reward their staff fairly. We have funded a pilot 
living wage accreditation scheme, with the specific 
intention of increasing the number of employers 
that pay the living wage in all sectors of the 
economy and encouraging others to follow our 
example. 

Crucially, the bill makes provision for the 
Government to develop statutory guidance for 
public bodies on the selection of bidders. In 
particular, that guidance will cover matters relating 
to recruitment, terms of engagement and 
remuneration of employees involved in the 
contract. The intention is there, and we have very 
deliberately sought to use the bill to the maximum 
extent possible to progress and pursue our 
objective of expanding the payment of the living 
wage. Although we cannot support amendments 
36 and 39, I hope that the committee will reflect on 
my point: we are not doing nothing; rather, we are 
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using the bill to the best of our ability to tackle the 
living wage issue, albeit that we are doing it in a 
way that is different from that suggested by James 
Kelly. 

My general comment on the other amendments 
in the group is that I have sympathy with the 
sentiment that is behind them all. Although I 
cannot support any of them today in the form in 
which they have been lodged, I am happy to 
continue consideration of the issues that they raise 
in advance of stage 3, and I am happy to work 
with the members who lodged them to see 
whether there is any common ground that we can 
develop in the form of specific provisions in the 
bill. Notwithstanding where we get to on that, I am 
happy to consider all those issues when it comes 
to the drafting of guidance that will underpin the 
bill. 

I turn specifically to amendments 69 and 70, in 
the name of Ken Macintosh. As he is aware, and 
as I think he alluded to, the bill already provides 
for statutory guidance on how workforce-related 
matters should be taken into account in 
procurement procedures. 

Purchasers are already under a duty to consider 
how they can improve economic, social and 
environmental wellbeing, so it may well be that 
that duty could encompass what is proposed in 
amendment 69. Under section 24, guidance will be 
published on the selection of bidders and will 
address employment-related issues—to the extent 
that they are relevant—in connection with 
contracts. I am therefore happy to give further 
consideration to whether there is anything that we 
can do on the face of the bill and to ensure that 
that point is factored into our thinking in the 
drafting of guidance. 

In relation to amendment 70—Ken Macintosh’s 
second amendment—I whole-heartedly agree that 
effective employee representation and trade union 
recognition are undoubtedly good things. 
However, I do not think that it is necessary to 
include those on the face of the bill, as 
amendment 70 proposes. A clear regime is 
already in place under the Trade Union and 
Labour Relations (Consolidation) Act 1992, which 
includes measures concerning the recognition of 
trade unions, and we have been very careful to 
consider the interaction of the bill with other pieces 
of legislation. However, I am happy to have a 
further discussion on both those issues if that 
would be helpful. 

I have sympathy with amendment 79, in the 
name of Jackie Baillie. Equal pay audits can bring 
benefits and clarity not just to employees but to 
employers. However, I am not convinced that 
limiting competition to companies that have 
conducted an equal pay audit would be consistent 
with our obligations under EU law on equal 

treatment of suppliers. I have already pointed out 
that the bill provides for guidance to be issued on 
how workforce-related matters should be 
considered in a procurement context, and I am 
happy to give a clear commitment that we will 
consider the issue in the context of that guidance. 

I turn to amendment 80, in the name of Neil 
Bibby. I am glad that he recognised the 
Government’s commitment to childcare. Delivery 
of Government-funded childcare is already far in 
excess of the position that we inherited from the 
previous Labour-Liberal Administration, so our 
commitment to continuing to expand childcare 
progressively is well known and well understood. 

I am not convinced that it would be appropriate 
to include the proposal in amendment 80 on the 
face of the bill. Contractual obligations of that 
nature can be imposed in procurements only 
where they are relevant and proportionate to the 
contract’s subject matter. There might well be 
circumstances in which an authority thinks that it is 
necessary and appropriate to impose conditions 
on contractors regarding their approach to 
childcare, and nothing in the bill would prevent an 
authority from applying such a clause if it 
considered it appropriate in the circumstances to 
do so. However, it seems disproportionate to 
include in the bill a specific provision on the 
matter, particularly given that the issue might not 
always be considered relevant to the subject 
matter of a particular contract. 

Amendment 81, in the name of Ken Macintosh, 
relates to wage ratios, on which I whole-heartedly 
endorse many of—if not all—his comments. It 
comes down to whether, when we are awarding 
contracts, the general principles of EU law require 
us to treat companies equally and on their merits. 
Again, contractual obligations can be imposed 
only where they are relevant and proportionate to 
the actual subject matter of the contract. I 
therefore have reservations and doubts about the 
amendment in its current form and about including 
it on the face of the bill. However, as I said earlier, 
rather than close the door on any of the 
amendments today, I am happy to continue 
discussions to find out whether we can develop 
some common ground. 

Alex Johnstone’s point bears repetition. I am in 
agreement with many of the comments that have 
been made today on the issues of good 
employment practices, trade union recognition, 
childcare and the payment of the living wage. We 
should be ambitious about what we do through 
procurement. This is public money and we should 
make sure that we get best value for it. However, 
we also have to be realistic about the extent to 
which we can solve those social issues purely 
through procurement without putting on public 
bodies disproportionate burdens that may have a 
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counterproductive effect. There are balances to be 
struck, but, in the interests of trying to build 
consensus, in asking James Kelly to withdraw 
amendment 36 and in asking other members not 
to move their amendments, I give an open 
assurance that I am happy to continue discussion 
on those points both in advance of stage 3 and as 
we develop the guidance around these issues. 

The Convener: I ask James Kelly to wind up. 

10:15 
James Kelly: I am disappointed by the cabinet 

secretary’s response. With regard to the legal 
issues, it strikes me that the Government is rooted 
in a particular legal position and is not prepared to 
interact with alternative legal advice or look at 
other examples from throughout the country. 
There is alternative legal advice in play that deals 
with some of the issues that the convener raised, 
and there are practical examples from throughout 
the country of councils such as Renfrewshire and 
Islington where the living wage has been 
introduced. There is even the example of London. 
I do not believe for a minute that Boris Johnson is 
more radical than Nicola Sturgeon, and I urge her 
to find a way forward on the matter. 

The Government has signalled via its white 
paper, “Scotland’s Future: Your Guide to an 
Independent Scotland”, that it is sympathetic to the 
idea of corporation tax cuts of £400 million. We 
must seek to use the bill to send a strong signal to 
workers and boost the economy by taking the 
action that is required. I urge the cabinet 
secretary, before stage 3, to consider the 
alternative legal advice and look at the other 
examples of the way in which the living wage has 
been implemented throughout the country, and to 
work with us on the appropriate amendments. 

On Alex Johnstone’s point about members 
using the bill to push their political priorities, the 
amendments are not an exercise in political 
posturing. All the amendments—my amendments 
on the living wage, Ken Macintosh’s amendments 
on work sharing and wage ratios, Jackie Baillie’s 
amendment on equal pay and Neil Bibby’s 
amendment on childcare—would bring real 
benefits to the workplace and deliver real benefits 
for workers. They would also result in a more 
harmonious relationship with employers, from 
which employers would benefit and which would 
ultimately be better for the economy, which would 
be stronger and fairer. That is not posturing; the 
point of being in politics is to make a difference, 
which is what this suite of amendments seeks to 
achieve. 

It is one thing to hear warm words from the 
cabinet secretary, but we need action, and we 
need the legislation to work and to make a 

difference. I press amendment 36, and I urge 
members to support all the other amendments in 
the group. 

The Convener: The question is that 
amendment 36 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab)  
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 36 disagreed to. 

The Convener: We move to climate change 
duties. Amendment 37, in the name of Claudia 
Beamish, is grouped with amendments 66, 40, 55, 
59 and 60. 

Claudia Beamish (South Scotland) (Lab): The 
bill provides a valuable opportunity both to make 
the climate change duties in the procurement 
process robust, and to clarify expectations. That is 
important in view of our ever-increasing 
awareness of climate change, which is strongly 
underpinned by science. The extreme weather 
events over the Christmas period have focused 
the minds of many people in Scotland on how they 
can contribute to slowing down climate change. I 
believe that many individuals of all ages, 
households, communities, public bodies and 
businesses have sometimes struggled to know 
how to make a difference. 

As a member of the Rural Affairs, Climate 
Change and Environment Committee, I see 
increasing understanding among people who give 
evidence on climate change that there is a culture 
and behaviour change happening, as a result of 
which many people now believe that their 
collective contributions can, and do, make a 
difference. That is certainly the case in business 
and industry. Throughout my region, which is 
South Scotland, I meet many people in business 
who are enthusiastically seeking advice on how 
they can reduce their carbon footprint. Others are 
already doing it. That is a win-win situation, 
because those companies are contributing to 
saving the planet while driving down costs in a 
range of ways. Many of them actively involve their 
employees in the process. 
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The procurement process is part of that 
commitment to tackling climate change, and my 
amendments seek to build on our world-leading 
Climate Change (Scotland) Act 2009. 

I acknowledge that there may be concerns from 
businesses about there being more bureaucracy, 
so I have tried to keep things as simple as 
possible, but I am quite clear—and I hope that the 
committee will agree with me—that we must move 
forward on the issue. The bill provides that 
opportunity. 

My amendment 37 identifies that the 
responsibility of contracting authorities is key in 
the greenhouse gas emissions duties process. 
There is an opportunity for contracting authorities 
to be climate change leaders. 

Amendment 40 would add a greenhouse gas 
emissions duty for contracting authorities, which 
would put the onus on the authority 
“before carrying out a regulated procurement, to consider 
how in conducting the procurement process it can” 

address the issue and make a positive impact. 
Those commitments cut to the heart of the matter 
and would take it forward in a proportionate and, I 
hope, reasonable way. 

Amendment 55 would put a requirement on the 
contracting authority under the climate change 
duties requirements to 
“include a climate change duties requirement in the 
contract notice relating to the procurement.” 

That would be the case with contract tenders that 
would be worth over £2 million. That threshold 
chimes with the community benefit clause, which 
we will hear about later. I believe that that would 
be proportionate. A range of tools, some of which 
the Scottish Government has already adopted, 
can be adopted in the assessment process for 
such a statement. With large contracts, that 
commitment would make a significant difference to 
our carbon footprint. It is only right that, in our 
collective quest to tackle climate change, that 
contribution be made through the bill. 

In line with the arguments that have been put 
forward for climate change duties, I support 
Patrick Harvie’s amendment 66. 

The amendments in the group are practical and 
deliverable—I refer back to the cabinet secretary’s 
remarks at the beginning about how important that 
is—and I ask for the committee’s and the cabinet 
secretary’s support for them. 

I move amendment 37. 

Patrick Harvie (Glasgow) (Green): I would first 
like to address the more general point that Alex 
Johnstone made about the previous group of 
amendments in respect of issues that he 
perceives as seeking to hijack the bill and make it 

“act as a proxy for ... other political priorities”, 

as Mr Johnstone put it. I invite the committee to 
reject that line of argument. This is about policy 
coherence. It seems to me that there is very little 
point in having public policy priorities, legislative 
targets and statements of principle and intent from 
ministers, if how we spend significant amounts of 
public money undermines those political priorities. 
This is about coherence between what we say and 
what we do. 

Mr Johnstone may well be right to say that the 
gap between high standards in the public sector 
and lower standards in the rest of the economy is 
a problem. I invite him to abandon the 
deregulation obsession that some people on the 
political right have. Let us ensure that the whole of 
our economy operates to high standards. I see 
that Mr Johnstone is slightly amused by that. I will 
move on. 

In responding to that point, Nicola Sturgeon said 
that it would be wrong to suggest that we can 
solve problems “purely through procurement”. 
That is absolutely the case. I do not suggest that 
we can, but I ask the committee to ensure that we 
do not make the problems worse through 
procurement and how we spend public money. 

Claudia Beamish and I have produced two 
variations on a theme, which have one very 
important thing in common: we seek high 
standards. Claudia Beamish’s amendment 40 
uses the phrase: 

“exercise its functions in a way best calculated to reduce 
greenhouse gas emissions”. 

My amendment 66 refers to acting 
“in the manner likely to best contribute to compliance” 

with the existing climate change duties, for which 
the Government has already published guidance. I 
took that view because there are existing climate 
change duties, and I think that contracting 
organisations in the bill will, without exception, be 
covered by them. 

Those duties are set out, and there is detailed 
guidance, but a degree of flexibility is involved. 
Paragraph 3.2 of the guidance says: 

“What is required in compliance with the duties may vary 
from one public body to the next, depending upon various 
factors. It is therefore suggested that a degree of 
proportionality should be borne in mind.” 

That is only one example of statements throughout 
the guidance that would, if they were read by an 
enthusiast with a clear commitment to addressing 
climate change, give permission to act with 
boldness. However, if they were read by someone 
who has climate change way down their list of 
priorities, they would give permission for inaction. 
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I hope that the committee understands the 
common thread between Claudia Beamish’s 
amendment 55 and my amendment 66, which is 
the scale of ambition to take the action that is most 
likely to achieve the agreed public policy priority. I 
hope that the committee will vote for whichever of 
the two options is more favoured. My argument in 
favour of amendment 66 is purely that tying 
procurement to the existing duties seems to be a 
little neater. 

In case the cabinet secretary decides to raise 
this, I make the point that, as there are existing 
duties that can apply to procurement when read 
properly, it is clear that there is no barrier in EU 
law to including climate change objectives in 
procurement. The question is about intent—not 
legality. If it is possible and permissible to 
introduce climate change aspects into a 
procurement decision or strategy, surely it is a 
good idea for that to be the norm and for the 
highest standard for addressing the issue to 
become the norm. I look forward to the debate on 
the amendments. 

Nicola Sturgeon: Throughout the work that we 
have done on the bill, we have been conscious of 
the need to keep the bill’s provisions as simple, 
straightforward and deliverable as possible, which 
is key to ensuring that the bill will make a 
difference. That has been particularly important in 
our consideration of how the bill might interact with 
requirements in other legislation. 

I stress that climate change duties already exist 
under the Climate Change (Scotland) Act 2009. 
During the bill’s development, we have tried hard 
to steer a course through a diverse range of 
opinions—sometimes polar opposites—about 
what the bill should and should not do. The strong 
view was expressed, especially by local 
government stakeholders, that existing legislation 
on climate change and the environment has 
already established significant duties, and that to 
impose additional duties under the bill would not 
be appropriate or necessary. 

However, as with the living wage, it is not 
correct to say that nothing is being done through 
the bill: that is absolutely not the case. The bill 
specifically covers the environment through the 
general duty on sustainability. That will leave 
public bodies with an important degree of flexibility 
that will allow them to take a pragmatic and 
meaningful approach to dealing with 
environmental issues in their procurement activity. 

There is an absence of recognised or 
internationally adopted schemes to measure and 
record the precise carbon footprints of particular 
goods, works or services, so it is difficult to see 
how purchasers could take those footprints into 
account in individual procurement exercises. 

In the light of those comments, I cannot support 
amendments 37, 40, 59 and 60, which Claudia 
Beamish has lodged. However, as I said in relation 
to the previous group, I am open to further 
discussions to see whether we can make ground 
before stage 3, or in the suite of guidance that we 
will produce to underpin the legislation. 

As for Patrick Harvie’s amendment 66 and 
Claudia Beamish’s amendment 55, which are on 
climate change, I have outlined our general 
position on the need to keep the duties in the bill 
as simple as possible, especially when existing 
legislation applies. As I said, the environment is 
specifically covered under the general sustainable 
procurement duty and the bill requires authorities 
“to act with a view to securing .. improvements” 

as is required in line with that duty. I think 
therefore that the amendments would add a layer 
of complexity that would not be justified and would 
be disproportionate for purchasers and economic 
operators. I believe that the existing duties and the 
duty that we are specifically imposing through the 
bill will achieve what the amendments seek to 
achieve. I therefore do not support the 
amendments but extend to both Claudia Beamish 
and Patrick Harvie the offer of further discussions 
about how the guidance that we will develop can 
encapsulate the points that they have made this 
morning. 

10:30 
Claudia Beamish: I listened carefully to the 

cabinet secretary’s remarks, which were helpful. I 
also listened to Patrick Harvie’s remarks. Although 
I appreciate the invitation to discuss the matter 
further, I believe that it is important to move the 
amendments at this stage. I do not believe that 
Patrick Harvie’s amendment 66 and my 
amendments are mutually exclusive. Between 
them, they offer a robust way forward that is not 
disproportionate. It is important that the duties of 
guidance under the Climate Change (Scotland) 
Act 2009, which are mentioned in Patrick Harvie’s 
amendment, be referred to in the bill. I also believe 
that it is, while we take forward issues for inclusion 
in guidance, important also to sharpen the 
commitment to lowering our carbon emissions in 
the bill, which needs to be specific. I therefore 
wish to press amendment 37. 

The Convener: The question is, that 
amendment 37 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab)  
Griffin, Mark (Central Scotland) (Lab) 

Against 
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Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 37 disagreed to. 

The Convener: We move on to amendments on 
general duties: priority of sustainable procurement 
duty. Amendment 61, in the name of Patrick 
Harvie, is grouped with amendments 62 and 73. 

Patrick Harvie: There are some similar themes 
in this group to those that we addressed in the 
previous group. Amendments 61 and 62 would 
simply swap the order of priority in section 8(3), 
which currently reads: 

“a contracting authority must not do anything in 
pursuance of” 

the sustainable procurement duty 
“that would conflict with its duty under subsection (1).” 

In effect, that means that we think that sustainable 
procurement is a jolly good thing unless we can 
think of a reason not to do it. 

It is a question of priorities. If we believe that it is 
not only desirable but essential, for the dignity and 
sustainability of our society, that we live within 
ecological limits and achieve the objectives of 
sustainability, that is how we must begin living—
and not unless we can think of a reason not to do 
so. The general duties will continue to exist if my 
amendments 61 and 62 are agreed to, but instead 
of the order of priorities being that way round, 
contracting authorities will have to not do anything 
in pursuance of the general duties that conflicts 
with the sustainable procurement duty. It would be 
a fairly simple change. 

Amendment 73 would add a similar reference to 
the sustainable procurement duty under section 9 
and is consequential on the first two amendments 
in the group. 

I urge the committee to consider the priorities 
that are being set in the general approach to 
sustainability in the bill. Is sustainability to be the 
norm? Are we to spend public money in a 
sustainable way, unless there is an overriding 
barrier or something that makes that impossible, 
or are we simply to continue with the situation in 
which we see islands of excellence—examples of 
good practice—scattered around the country but 
individuals who work in the area, who often have 
financial pressures on them, generally being 
invited to find excuses not to procure sustainably? 
I hope that the committee will be sympathetic to 
my amendments. 

I move amendment 61. 

Nicola Sturgeon: The general and sustainable 
procurement duties in the bill are framed 
specifically with a view to helping public bodies to 
understand how the sustainable procurement duty 
should be interpreted and how it should be applied 
within the overarching framework of EU law within 
which we operate. Whether we like it or not, we 
are bound by pertaining European law. 

The general duties state as a matter of domestic 
law the duties that already apply to some 
procurement that is below the existing EU law 
procurement threshold. They reflect duties that are 
derived from the EU treaty. Section 8(3) of the bill 
makes it clear to authorities that any action that 
they take under the sustainable procurement duty 
must be compatible with EU duties; in other words, 
they must be compatible with the law that they are 
working within. 

If we were to reverse that position—which would 
be the effect of Patrick Harvie’s amendments 61 
and 62—we would create a situation whereby the 
bill would impose on public bodies requirements 
that might not be compatible with European law. 

I politely take issue with Patrick Harvie’s 
characterisation of the sustainable procurement 
duty. The bill emphatically does not say that 
sustainable procurement is a good thing unless we 
can find ways of not doing it; it says that we should 
do things as long as they are within the law—in 
other words, as long as they do not break the law. 
I would have thought that that was a fairly obvious 
point for the committee to understand. 

In other words, as it is drafted, the bill will help 
public bodies to understand their legal obligations. 
Amendments 61 and 62 would have the opposite 
effect in that they could and would require public 
bodies to act in a way that would not be consistent 
with EU legal obligations. I do not think that I have 
to spell out too much to the committee what the 
implications for public bodies would be in such 
circumstances. 

Amendment 73 has possibly arisen from a 
misreading of the bill. The amendment seeks to 
add the sustainable procurement duty to the 
procurement strategy by adding a reference to 
section 9 to the reference to section 8. However, if 
members refer back to section 8, they will see that 
it is section 8 that imposes the sustainable 
procurement duty, so the reference in section 11 is 
correct as it stands, and adding a reference to 
section 9 would have no legal effect. I hope that 
that clarifies the matter. 

Although I do not for a second question Patrick 
Harvie’s motivations—I totally understand what he 
is trying to do—the practical effect of the 
amendments would be that we would put our 
public bodies in the most impossible of situations. I 
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do not think that a responsible Parliament should 
do that. 

Reading the bill will show members that 
amendment 73 is not necessary and would not 
have the intended effect. 

The Convener: I ask Patrick Harvie to wind up 
and to press or withdraw amendment 61. 

Patrick Harvie: Over my years of moving 
amendments in the Scottish Parliament’s 
committees, I have found ministers’ use of the 
phrase, “I love what you’ve tried to do here” to be 
one of the clearest examples of damning with faint 
phrase. It is a common argument for ministers to 
endorse the intent of an amendment and say, “I 
very much appreciate what the member intends to 
achieve, but this isn’t how to do it.” My concern is 
that that attitude is prevalent in many public bodies 
when they make procurement decisions. For 
example, even when we decide in our own 
Scottish Parliament how to spend money on travel 
when committees go elsewhere to take evidence 
or to meet other organisations, we might at best 
have a half-costed version of a sustainable travel 
option but, generally speaking, it is given very little 
attention. We are spending public money in a way 
that has sustainability somewhere on the agenda, 
but it is quite a way down the list and a sustainable 
option often tends not to be the outcome. 

I understand why the cabinet secretary is 
concerned about the potential for a conflict with 
existing law. I hope that any minister in any 
Government that shares a genuine commitment to 
making sustainability the norm would challenge 
EU law or general practice throughout the public 
sector, rather than say simply that we have to go 
with the flow. 

I will press amendment 61, but if there is any 
willingness at all on the part of the Government to 
consider an alternative way of achieving the same 
effect, I would be happy to discuss it prior to stage 
3. 

The Convener: The question is, that 
amendment 61 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab)  
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 61 disagreed to. 

Amendment 62 not moved. 

Section 8 agreed to. 

Section 9—Sustainable procurement duty 

The Convener: The next group of amendments 
is on the extent of contracting authorities’ duties 
and powers. Amendment 63, in the name of 
Patrick Harvie, is grouped with amendments 64, 
76, 77 and 82. 

Patrick Harvie: I am hoping that this will be 
third time lucky, convener. 

Jackie Baillie: No, no. [Laughter.]  

Patrick Harvie: Will I just leave now?  

The Convener: Just carry on, Patrick. 

Patrick Harvie: The sustainable procurement 
duty, as it is set out in the bill, refers to a body 
considering how, in conducting the procurement 
process, it can 
“improve the economic, social, and environmental 
wellbeing of the authority’s area”. 

That is a specifically geographic approach to 
sustainability, and it may well be that benefits 
could flow, within a local area, from considering 
the economic, social and environmental wellbeing 
in that area, but I do not think that that is a very 
holistic approach to the concept of sustainability.  

For example, the approach in the bill leaves 
open the possibility that, in procuring products 
from overseas or other jurisdictions, the human 
rights, economic and environmental impacts of the 
production methods for those goods or services 
will simply be ignored. Even procuring waste 
services might have an economic, social or 
environmental impact, not just overseas but in 
other parts of Scotland, outside the contracting 
authority’s own area. 

I hope that there is some willingness to consider 
a more holistic understanding of sustainability and 
of the global impacts—economic, social and 
environmental—of the procurement decisions that 
we make. 

My amendments would effectively change the 
form of words so that the bill requires 
consideration of how the procurement process can 
improve global economic, social and 
environmental wellbeing, rather than purely the 
impacts on the contracting authority’s own area. 

The argument is that simple. It is a question of 
what sustainability means. Does it simply mean 
looking after one’s own patch, or does it mean 
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taking account of the economic, social and 
environmental impacts in a more holistic way? 

I move amendment 63. 

Nicola Sturgeon: I will avoid saying anything 
nice about Patrick Harvie on these amendments in 
case he accuses me again of damning him with 
faint praise. 

Patrick Harvie: Aw! 

Nicola Sturgeon: He can take my general 
sympathy for his sentiments as read, rather than 
have me labour the point. 

It is important again to emphasise the need not 
just for the proposed legislation to be simple but, 
more importantly, for it to be practically possible to 
comply with it fully. As Patrick Harvie has just 
indicated, the amendments would require 
contracting authorities to consider global 
economic, social and environmental wellbeing, 
rather than the wellbeing of their areas. The 
reason why we focused the duty on the authority’s 
area is because that is what it is most likely to be 
most familiar with. It is also most likely that its area 
will be relevant in the context of a procurement 
exercise. 

The bill as it stands does not prevent an 
authority from taking account of wider global or 
international issues if it considers that appropriate. 
If he wants to, I will be happy to discuss with 
Patrick Harvie how we could use the statutory 
guidance that will underpin the sustainable 
procurement duty to encapsulate the perfectly 
legitimate points that he is making about the wider 
implications of procurement exercises, particularly 
large procurements.  

10:45 
However, making the mandatory sustainable 

procurement duty applicable in relation to global 
wellbeing would risk introducing a degree of 
complexity for purchasers that would simply not be 
manageable in a meaningful way at a practical 
level. Although, as I said in relation to a previous 
group of amendments, it is absolutely essential 
that we are ambitious with legislation, it is equally 
important that we take care not to impose 
mandatory duties that are so wide in scope that 
they make delivery difficult at a practical level.  

I fear that the amendments in this group, if they 
were in the bill as part of a mandatory duty, could 
have that counterproductive effect. It would be far 
better to look at what we can do through guidance 
to make it clear to purchasing authorities that they 
must take into account considerations that go 
beyond their own physical geographical area, 
although the place where they can make the 
biggest impact and where they are able to deliver 
in a practical sense is the area that they exist in 

and serve. I therefore ask Patrick Harvie to 
withdraw amendment 63 and not to move the 
other amendments in the group.  

Patrick Harvie: I am pleased that the cabinet 
secretary acknowledges the general argument that 
sustainability considerations will involve 
recognition of impacts beyond a contracting 
authority’s own geographic area. If for some 
reason the committee is more persuaded by 
Nicola Sturgeon’s arguments than by mine, I will 
happily have a discussion about guidance with the 
Government when the time comes.  

However, I would like to challenge the cabinet 
secretary’s argument that the amendments 
introduce a degree of complexity that risks being 
undeliverable. If a contracting authority procures, 
let us say, a wagon load of widgets, produced and 
manufactured in its own area, it will have to 
consider all the impacts of production processes, 
economic justice and environmental impacts in 
that area. If the widgets are being manufactured in 
a neighbouring area, the job of considering the 
very same impacts is no more complex. It may be 
a more complex job to do that if the widgets are 
produced on the other side of the world, but I still 
do not think that it should be ignored.  

I remind the committee that the requirement is 
only that, before carrying out the procurement, the 
contracting authority should  
“consider how in conducting the procurement process it can 
... improve the economic, social, and environmental 
wellbeing”. 

My amendments are simply about putting those 
global aspects on to the agenda for consideration. 
They are not about pretending that everybody can 
answer every question or achieve 100 per cent 
certainty where there are areas of doubt. If there 
are impacts in a neighbouring area, it is no more 
difficult to deliver that objective than if they are 
produced in the contracting authority’s own area.  

I want to press amendment 63. If the committee 
is not convinced, I hope that there will be further 
consideration of the issue when it comes to the 
guidance.  

The Convener: The question is, that 
amendment 63 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Fee, Mary (West Scotland) (Lab)  
Griffin, Mark (Central Scotland) (Lab) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 
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The Convener: The result of the division is: For 
0, Against 7, Abstentions 0.  

Amendment 63 disagreed to.  

Amendment 64 not moved. 

The Convener: We move on to the sustainable 
procurement duty. Amendment 65, in the name of 
Mary Fee, is grouped with amendments 2, 67, 71, 
3, 72, 8, 42 and 52.  

Mary Fee (West Scotland) (Lab): Thank you, 
convener. I will be as brief as possible. 
Throughout the evidence sessions, we have heard 
that the bill has been labelled as an enabling bill. 
My amendments 65 and 42 would provide strength 
and clarity to the bill so that it would enable 
contracting authorities, procurers and communities 
to get the greatest benefits possible. I stress that 
none of the amendments in my name will detract 
from the overall purpose of procurement reform. 

Amendment 65 is a simple and straightforward 
amendment that would provide extra clarity. It 
seeks to place a focus on people who live and 
work in a particular area. The bill as it stands is too 
ambiguous, and we need to ensure that maximum 
benefit is derived for everyone through 
procurement. 

Amendment 42 was drafted to strengthen and 
simplify the process for contracting authorities to 
involve only certain businesses. The amendment 
would place a duty on the minister to publish 
guidance that the contracting authorities would 
have to abide by. Amendment 42 mirrors 
amendments 10A, 11A and 12A and would further 
increase the participation of micro, small and 
medium-sized businesses as well as that of 
supported businesses and the third sector. 

I support James Kelly’s amendment 2 on co-
operative societies, Patrick Harvie’s amendment 
71, James Kelly’s amendment 3, Jackie Baillie’s 
amendment 72, the cabinet secretary’s 
amendment 8 and Sarah Boyack’s amendment 
52. All those amendments would strengthen the 
ability through procurement to make communities 
more sustainable and provide greater benefits. 
However, I cannot support Patrick Harvie’s 
amendment 67. I struggle to understand how we 
would be able to comply with what the amendment 
seeks and what benefit it would bring. 

I move amendment 65. 

James Kelly: My amendments 2 and 3 are on 
the recognition of co-operatives. Quite rightly, the 
sustainable procurement duty section of the bill 
refers to SMEs and third sector organisations in 
relation to improving the economic, social and 
environmental wellbeing of an authority’s area, 
which essentially means the local communities. I 
think that co-ops play an important role throughout 
the country in local communities in supporting 

local workers and reinforcing the community spirit. 
I therefore think that it would strengthen the bill if 
co-ops were included in the procurement duty 
section so that we could ensure that the economic 
benefit of procurement through the bill is spread 
evenly throughout the country and uses all the 
assets at our disposal, including co-operatives. 

Patrick Harvie: Again, I seek with my 
amendments to tweak the sustainable 
procurement duty.  

I hope that there is general agreement on the 
principle that human rights need to be seen in the 
context of sustainability. At the moment, as I 
mentioned in the debate on the previous group of 
amendments, we expect the impact on economic, 
social and environmental wellbeing to be 
considered. There will be many situations in which 
social wellbeing will be understood to have a 
connection to human rights, and some people will 
argue that that is fully covered in the bill. However, 
I think that we need to give greater emphasis to 
the United Nation’s principles on business and 
human rights rather than simply pay due regard to 
them. We need to underline that sustainability is at 
root about people rather than simply about an 
ecosystem understood separately from the way in 
which people live within it. 

Amendment 71 tries to strengthen the language 
in a similar way to the climate change 
amendments that we discussed earlier. It uses the 
phrase “in the way best calculated” to replace 
“with a view to”. This is simply about expecting 
that we seek the highest standard rather than 
something of a standard, which is a little vague.  

Jackie Baillie: Members will be pleased to hear 
that amendment 72 is very straightforward. In 
order to curry favour with the convener and the 
committee, I will be brief and speak only to it.  

As Mary Fee said, section 9 deals with the 
sustainable procurement duty. I simply seek to 
expand the definition of wellbeing to make it 
slightly less woolly, with a specific reference to 
inequality.  

Ensuring the wellbeing of all our communities is 
an ambition that is shared throughout the 
Parliament. However, wellbeing can be interpreted 
widely and is subject to variation in application. 
What do we actually mean by it? When we are 
talking about substantial sums of public money, 
we need to be sure that we secure the best 
possible value for that and prioritise what matters. 
Having a clear, sharp and defined focus on 
reducing inequality is helpful in guiding the public 
sector, when it is awarding contracts, to think 
about the gains that should be a priority for their 
local areas. 

If we share an ambition of a more equal 
Scotland, which I think we do, we should be using 
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the considerable public sector spending to deliver 
that, as well as to deliver the right framework in 
which contracts are awarded. In that way, we 
deliver on equality objectives.  

I go back to a point that I made earlier. The 
provision of public sector services is one that we 
regard as world class and of the highest quality. If 
others deliver for us, surely we should ensure that 
they operate to those self-same standards. For 
that reason, I would support amendment 72 and 
the majority of the other amendments in the group, 
with the exception, I am afraid, of Patrick Harvie’s. 

Nicola Sturgeon: The sustainable procurement 
duty is an important element of the bill; in fact, it is 
one of the most important elements of the bill. It 
requires public bodies to think carefully about how 
the procurement process can make real 
improvements to an authority’s area. It is also 
designed to enable SMEs, supported businesses 
and third sector organisations to access contract 
opportunities.  

In short, the duty is about ensuring that we are 
using public sector spend in its totality to make a 
difference to communities and the business 
environment of the country. However, like every 
other section of the bill, we must ensure that it is 
consistent with European law and reasonably 
simple to apply and that it does not impose 
unnecessary or disproportionate burdens on public 
bodies. 

I will deal first with amendments 8 and 42. 
Amendment 8 is in my name. Having considered 
the various points that were raised during stage 1 
and in the committee’s stage 1 report regarding 
the sustainable procurement duty, I have decided 
that it would be appropriate to take a power to 
issue statutory guidance on the matter. That is 
why I have lodged amendment 8.  

Mary Fee was obviously thinking along similar 
lines in relation to amendment 42, but I point out 
that amendment 42 would limit guidance to the 
part of the sustainable procurement duty that 
relates to SMEs, third sector organisations and 
supported businesses only. It would not create the 
obligation to introduce guidance in relation to the 
other parts of the sustainable procurement duty.  

Amendment 8 relates to all aspects of the 
sustainable procurement duty and will therefore 
meet the aim of amendment 42 in a more general 
way. I ask Mary Fee to reflect on that and perhaps 
to support amendment 8 and not move 
amendment 42, when we get to that point. 

I turn to the other amendments in the group. 
Amendments 65 and 72 both relate to 
considerations of wellbeing in the sustainable 
procurement duty. Mary Fee’s amendment 65 
adds a requirement to consider the wellbeing of 
individuals in an authority’s area, while Jackie 

Baillie’s amendment 72 seeks to define wellbeing 
as including the reduction of inequality.  

Reducing inequality and improving the wellbeing 
of individuals is clearly part of the authority’s 
general duty in promoting the wellbeing of its area. 
However, I believe that the duty itself is best 
framed in general terms rather than by attempting 
to highlight certain aspects of it. If we start to 
single out particular aspects, the danger is that we 
overlook another equally important aspect of 
sustainability. 

11:00 
I therefore take the opposite view to that of 

Jackie Baillie. The duty in the text of the bill is best 
expressed in general terms, and we should use 
guidance to define it further and provide procuring 
authorities with further detailed information on 
particular aspects that they will need to take into 
account in order to meet it. I am happy to assure 
Jackie Baillie that guidance will be used to 
ensure—as is her intention—that authorities 
understand the different aspects of the sustainable 
procurement duty. 

Amendments 2 and 3, in the name of James 
Kelly, would require contracting authorities to 
consider how to facilitate the involvement of co-
operative societies in procurement. Again, I would 
welcome that, but I do not think that the 
amendments are necessary. The sustainable 
procurement duty already includes references to 
the third sector, which includes co-operative 
societies. I am happy for the guidance to make 
that explicit if that is felt to be necessary or helpful, 
but it is not appropriate or necessary to include in 
the text of the bill reference to a particular subset 
of the third sector, given that the existing 
references to the third sector encompass co-
operatives. 

Amendment 67 refers to the UN’s guiding 
principles, but the bill already provides a 
mechanism for dealing with companies that do not 
meet the appropriate standards. In addition, 
contracting authorities already have to comply with 
a range of requirements on equal treatment that 
are derived from EU law and from national equality 
legislation, as well as being subject to obligations 
under the Human Rights Act 1998. Imposing an 
across-the-board duty on purchasers in relation to 
UN guidance on human rights would, in my view, 
be disproportionate. For those reasons, I do not 
support amendment 67. 

Amendment 71, in the name of Patrick Harvie, 
shares with section 9(1) as drafted the common 
aim of ensuring that authorities act in accordance 
with the sustainable procurement duty. However, 
the original wording provides the flexibility for an 
authority to judge what is lawful and appropriate in 
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the context of an individual procurement and 
therefore to act accordingly. We must not 
underestimate the importance of that flexibility in 
ensuring that compliance with the sustainable 
procurement duty does not conflict with European 
law. 

To go back to our earlier discussion, we are not 
saying that we want to make it easy for authorities 
to get out of the sustainable procurement duty. We 
are simply stating the obvious fact that authorities 
must act within the confines of the law, which was 
a tension that the committee’s stage 1 report 
highlighted. In that respect, EU law requires 
authorities to take into account considerations only 
if they are relevant and proportionate in any given 
case. 

Amendment 71 would remove from the authority 
the ability to identify and consider what it can do in 
a particular procurement, and it would impose 
obligations to act in ways that might not be 
relevant and proportionate in each case. It is 
important that we retain a degree of flexibility for 
public bodies in order to ensure that they do not 
come to regard the duties as impractical things to 
which they should only pay lip service, which is 
definitely not the bill’s intention. 

On amendment 52, in the name of Sarah 
Boyack, I stress the importance of keeping the 
burden on public bodies proportionate. Making it 
mandatory across the board that public bodies 
must state how the contract will contribute to the 
sustainable procurement duty would be 
disproportionate. I am, however, willing to address 
the issue through guidance, and I am happy to 
keep the committee informed on that as it 
develops. The annual reports will also address the 
issue, as they will include a statement on how 
regulated procurement has contributed to 
authorities’ procurement strategies. 

I ask Mary Fee to withdraw amendment 65 and, 
in light of the more general nature of amendment 
8, not to move amendment 42. I also ask 
members not to move the other amendments in 
the group. 

Sarah Boyack (Lothian) (Lab): I listened to 
what the cabinet secretary said, but the purpose of 
my amendment is to ensure that, when contracts 
are awarded, there is a degree of transparency in 
what they will achieve. My amendment would add 
to section 18 a requirement that, when awards are 
publicised, the contracting authority must include a 
statement setting out how the contract will 
contribute to the achievement of the aims that are 
mentioned in section 9(1). 

The purpose of amendment 52 is to provide 
transparency. Quite a few people have asked me 
whether the bill will make a real difference, and I 
believe that the amendment will ensure that the 

benefits of awarding a contract are made explicit. 
It emerged from discussions with the Scottish 
Council for Voluntary Organisations, which is very 
keen for the objectives of procurement to be not 
just stated in the bill but followed through in 
practice, and it will ensure that when contracting 
authorities make decisions about awarding 
contracts they provide an explicit explanation of 
how they are meeting the bill’s requirements. 

The amendment also provides a way of 
ensuring that sustainability issues are not 
sidestepped, and it reinforces some of the points 
that Jackie Baillie made about our social 
objectives. Although they are set out as 
requirements in the bill, the amendment will 
ensure that they are met. 

This is all about ensuring greater transparency 
in the delivery of sustainable procurement on a 
case-by-case basis. I take the cabinet secretary’s 
point about the annual report. However, although 
that will help, I think that, by putting in place a 
reporting process and ensuring that those with 
responsibility are held to account, the amendment 
will concentrate procurement officers’ minds when 
they make procurement decisions. The measure is 
not disproportionate; in fact, it will help to answer 
people’s questions about what difference the bill 
will make in practice. 

Mary Fee: I thank the cabinet secretary for her 
remarks. It appears that we share the same aim of 
getting maximum benefit for individuals and 
communities but, unfortunately, we differ slightly in 
our views on how that can be achieved. The bill 
needs to be more specific and precise to ensure 
that communities and individuals derive the 
maximum benefit from it. For that reason, I will 
press amendment 65. 

On the other hand, I am heartened by the 
cabinet secretary’s assurance that she will publish 
statutory guidance and, as a result, I will not move 
amendment 42. 

The Convener: The question is, that 
amendment 65 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab)  
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 
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Amendment 65 disagreed to. 

Amendment 2 moved—[James Kelly]. 

The Convener: The question is, that 
amendment 2 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab)  
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 2 disagreed to. 

The Convener: That is as far as we will go 
today. We will pick up next week where we have 
left off. The deadline for lodging amendments to 
the remaining sections of the bill is noon on Friday 
14 March. 
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Procurement Reform (Scotland) Bill 

 
2nd Marshalled List of Amendments for Stage 2 

 
The Bill will be considered in the following order— 

 

Section 1 Schedule 

Sections 2 to 40 Long Title 

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 9 

Jim Eadie 
 

6 In section 9, page 4, line 11, after <process,> insert— 

<(  ) promote ethical and fair trade practices,> 

Patrick Harvie 
 

66 In section 9, page 4, line 11, after <process,> insert— 

<(  ) act in the manner likely to best contribute to compliance with its duties 

under the Climate Change (Scotland) Act 2009 (asp 12),>  

Patrick Harvie 
 

67 In section 9, page 4, line 11, after <process,> insert— 

<(  ) pay due regard to the United Nations Guiding Principles for Business and 

Human Rights as endorsed by the Human Rights Council of the United 

Nations in resolution 17/4 of 16 June 2011,> 

Jackie Baillie 
 

68 In section 9, page 4, line 11, after <process,> insert— 

<(  ) promote compliance by economic operators with the matters that comprise 

the public sector equality duty under section 149 of the Equality Act 2010 

(c.15),> 

Ken Macintosh 
 

69 In section 9, page 4, line 11, after <process,> insert— 

<(  ) promote sustainable employment policies,> 

Ken Macintosh 
 

70 In section 9, page 4, line 11, after <process,> insert— 

<(  ) promote the recognition by economic operators of trade unions for the 

purposes of representing employees,>  
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 2 

Sarah Boyack 
 

7 In section 9, page 4, line 12, after <innovation,> insert— 

<(  ) before carrying out a regulated procurement involving the provision of food, to 

consider how in conducting the procurement process it can— 

(i) improve the health, wellbeing and education of communities in the 

authority’s area, 

(ii) promote the highest standards of animal welfare, and 

(iii) promote fair trade practices,> 

Jim Eadie 
 

38 In section 9, page 4, line 12, after <innovation,> insert— 

<(  ) before carrying out a regulated procurement relating to a health or social care 

service, to consider how in conducting the procurement process it can improve— 

(i) the quality of the service to, and 

(ii) the wellbeing of, 

persons who use or will use the service and the families and carers of such 

persons,> 

Patrick Harvie 
 

71 In section 9, page 4, line 13, leave out from <with> to end of line 14 and insert <in the way best 

calculated to secure the outcomes mentioned in paragraph (a).> 

James Kelly 
 

3 In section 9, page 4, line 23, at end insert— 

<(  ) In this section, references to co-operative societies are references to societies of a type 

specified in the definition of “co-operative society” in section 36(1) of the Public Bodies 

Act 2011 (c.24).> 

Jackie Baillie 
 

72 In section 9, page 4, line 23, at end insert— 

<(  ) In this section, references to the wellbeing of the authority’s area include, in particular, 

reducing inequality in the area.>  

After section 9 

Nicola Sturgeon 
 

8 After section 9, insert— 

<Guidance on sustainable procurement duty 

(1) The Scottish Ministers may publish guidance on the sustainable procurement duty. 

(2) Contracting authorities must have regard to any guidance published under this section. 

(3) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament.> 
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James Kelly 
 

39 After section 9, insert— 

<Scottish living wage duty 

(1) For the purposes of this Act, the Scottish living wage duty is the duty of a contracting 

authority to specify in the contract notice relating to a regulated procurement that it 

intends to impose a condition relating to the performance of the contract that the 

economic operator who is the successful tenderer must pay the Scottish living wage.  

(2) An economic operator pays the Scottish living wage if the remuneration of each of its 

employees who undertakes any activities related to the performance of the contract is at 

least the Scottish living wage. 

(3) The Scottish Ministers must by regulations define the Scottish living wage for the 

purposes of this Act, and may from time to time as they see fit revise such definition.> 

Claudia Beamish 
 

40 After section 9, insert— 

<Greenhouse gas emissions duty 

(1) For the purposes of this Act, the greenhouse gas emissions duty is the duty of a 

contracting authority— 

(a) before carrying out a regulated procurement, to consider how in conducting the 

procurement process it can— 

(i) exercise its functions in a way best calculated to reduce greenhouse gas 

emissions, and 

(ii) promote among economic operators involved in the process activities 

designed to reduce greenhouse gas emissions, and 

(b) in carrying out the procurement, to act with a view to securing reductions in 

greenhouse gas emissions. 

(2) The contracting authority must consider under subsection (1) only matters that are 

relevant to what is proposed to be procured and, in doing so, consider the extent to 

which it is proportionate in all the circumstances to take those matters into account.> 

Section 10 

Nicola Sturgeon 
 

9 In section 10, page 4, line 32, leave out subsection (4) 

After section 10 

Nicola Sturgeon
 

10 After section 10, insert— 

<Contracts for health or social care services 

(1) Despite section 8, a contracting authority may award a contract for a health or social 

care service without seeking offers in relation to the proposed contract. 

(2) In relation to a regulated procurement where, by virtue of subsection (1), a contracting 5 

authority does not seek offers, section 18(1) does not apply. 
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(3) The Scottish Ministers may by regulations make provision specifying what is a health or 

social care service for the purposes of subsection (1) and section (Guidance on 

procurements for health or social care services)(1).> 

Mary Fee 
 

10A As an amendment to amendment 10, line 7, leave out <may> and insert <must> 

Nicola Sturgeon
 

11 After section 10, insert— 

<Guidance on procurements for health or social care services 

(1) The Scottish Ministers may publish guidance on the carrying out of regulated 

procurements relating to contracts for health or social care services. 

(2) Contracting authorities must have regard to any guidance published under this section. 5 

(3) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament. 

Mary Fee 
 

11A As an amendment to amendment 11, line 3, leave out <may> and insert <must> 

Nicola Sturgeon
 

12 After section 10, insert— 

<Other circumstances in which contract can be awarded without competition 

(1) The Scottish Ministers may by regulations specify circumstances in which a contracting 

authority may, despite section 8, award a regulated contract without seeking offers in 

relation to the proposed contract. 5 

(2) In relation to a regulated procurement where, by virtue of regulations made under 

subsection (1), a contracting authority does not seek offers, section 18(1) does not 

apply.>

Mary Fee 
 

12A As an amendment to amendment 12, line 3, leave out <may> and insert <must> 

Mary Fee 
 

41 After section 10, insert— 

<Third sector bodies 

(1) Despite section 8, a contracting authority may restrict participation in a regulated 

procurement to third sector bodies only. 

(2) Where a contracting authority restricts participation under subsection (1), it must state 

that fact in the contract notice. 

(3) For the purposes of this Act, “third sector bodies” means organisations (other than 

bodies established under an enactment) that exist wholly or mainly to provide benefits 

for society or the environment. 

(4) The Scottish Ministers may by order amend this section so as to modify the meaning of 

“third sector bodies” for the purposes of this Act.>  
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Mary Fee 
 

42 After section 10, insert— 

<Guidance on facilitating the involvement of certain businesses 

(1) The Scottish Ministers must publish guidance on matters that contracting authorities 

must take into account when considering how the procurement process can facilitate 

involvement as specified in section 9(1)(a)(ii). 

(2) Contracting authorities must have regard to any guidance published under this section. 

(3) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament.> 

Section 11 

Patrick Harvie 
 

73 In section 11, page 5, line 22, leave out <section 8> and insert <sections 8 and 9> 

Mark Griffin 
 

13 In section 11, page 5, line 22, at end insert— 

<(  ) include a statement setting out— 

(i) whether the authority intends to restrict participation in regulated 

procurements under section 10(1), and 

(ii) how the authority intends to ensure that it awards at least one contract to a 

supported business,> 

Nicola Sturgeon 
 

14 In section 11, page 5, line 25, at end insert <, and 

(  ) the procurement of fairly and ethically traded goods and services,> 

Sarah Boyack 
 

15 In section 11, page 5, line 25, at end insert— 

<(  ) include a statement of the authority’s general policy on how it intends its approach 

to regulated procurements involving the provision of food to— 

(i) improve the health, wellbeing and education of communities in the 

authority’s area, 

(ii) promote the highest standards of animal welfare, and 

(iii) promote fair trade practices,> 

Jackie Baillie 
 

74 In section 11, page 5, line 25, at end insert— 

<(  ) set out how, in carrying out its regulated procurements, the authority intends to 

promote compliance by economic operators with the matters that comprise the 

public sector equality duty under section 149 of the Equality Act 2010 (c.15),>  
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Adam Ingram 
 

43 In section 11, page 5, line 31, at end insert— 

<(ca) set out how the authority intends to ensure that its regulated procurements support 

the achievement of any objectives or outcomes it has set out in any plan that the 

authority has a legal requirement to prepare,> 

Adam Ingram 
 

44 In section 11, page 5, line 31, at end insert— 

<(  ) where the authority is a provider of children’s services, set out how the authority 

intends to use its regulated procurement activities to contribute to the aims of 

children’s services plans as set out in section 9(2) of the Children and Young 

People (Scotland) Act 2014,> 

Adam Ingram 
 

45 In section 11, page 5, line 34, at end insert— 

<(  ) In this section, “children’s services” has the meaning given in section 7(1) of the 

Children and Young People (Scotland) Act 2014.> 

Adam Ingram 
 

46 In section 11, page 5, line 34, at end insert— 

<(  ) The Scottish Ministers may by order specify the types of plans in respect of which the 

duty under subsection (5)(ca) is to apply.>  

Section 14 

Nicola Sturgeon 
 

16 In section 14, page 6, line 16, at end insert— 

<(  ) a summary of any community benefit requirements imposed as part of a regulated 

procurement that were fulfilled during the year covered by the report,> 

Mark Griffin 
 

17 In section 14, page 6, line 18, at end insert— 

<(  ) a statement of the action the contracting authority has taken during the year 

covered by the report to ensure that it awards at least one contract to a supported 

business, and the details of any such contract awarded,> 

Adam Ingram 
 

47 In section 14, page 6, line 18, at end insert— 

<(  ) the number of times that the authority has used a Public Social Partnership during 

the year covered by the report,> 
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Adam Ingram 
 

48 In section 14, page 6, line 18, at end insert— 

<(da) a summary of how the authority has used its regulated procurement activities 

during the year covered by the report to deliver any objectives or outcomes as set 

in any plan that the authority has a legal requirement to prepare,> 

Adam Ingram 
 

49 In section 14, page 6, line 18, at end insert— 

<(  ) where the authority is a provider of children’s services, a review of how each 

regulated procurement has contributed to the aims of children’s services plans as 

set out in section 9(2) of the Children and Young People (Scotland) Act 2014,> 

Adam Ingram 
 

50 In section 14, page 6, line 21, at end insert— 

<(  ) In this section, “children’s services” has the meaning given in section 7(1) of the 

Children and Young People (Scotland) Act 2014.> 

Adam Ingram 
 

51 In section 14, page 6, line 21, at end insert— 

<(  ) The Scottish Ministers may by order specify the types of plans in respect of which the 

duty under subsection (2)(da) is to apply.>  

Section 16 

Nicola Sturgeon 
 

18 In section 16, page 6, line 32, leave out <issue guidance to contracting authorities> and insert 

<publish guidance> 

Nicola Sturgeon 
 

19 In section 16, page 7, line 1, leave out <issued> and insert <published> 

Nicola Sturgeon 
 

20 In section 16, page 7, line 1, at end insert— 

<(  ) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament.> 

After section 16 

Jackie Baillie 
 

75 After section 16, insert— 

<Annual report by Scottish Ministers 

(1) As soon as reasonably practicable after the end of each financial year, the Scottish 

Ministers must prepare and publish an annual procurement report. 

(2) A report prepared under this section must include— 
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(a) an overview of procurement activity undertaken by contracting authorities during 

the year covered by the report, 

(b) a summary of the extent to which the Scottish Ministers consider procurement 

activity is being carried out in compliance with the duties of contracting 

authorities under this Act, 

(c) a summary of the community benefits that are considered to have been achieved 

as a result of requirements imposed by contracting authorities under section 20, 

(d) a summary of the extent to which procurement activity relating to health or social 

care services and other services has differed from other procurement activity, 

(e) such other information as the Scottish Ministers consider appropriate. 

(3) The Scottish Ministers must lay a copy of each report prepared under this section before 

the Scottish Parliament.>  

Section 18 

Sarah Boyack 
 

52 In section 18, page 7, line 16, at end insert— 

<(  ) In publicising the award of a contract, a contracting authority must include a statement 

setting out how it considers the contract will contribute to the achievement of the 

matters mentioned in section 9(1).>  

Section 19 

Patrick Harvie 
 

76 In section 19, page 8, line 8, leave out <the> and insert <global> 

Patrick Harvie 
 

77 In section 19, page 8, line 9, leave out <of the authority’s area> 

Mary Fee 
 

53 In section 19, page 8, line 10, at end insert— 

<(  ) A requirement under subsection (1)(a) relating to training may, in particular, include a 

requirement that 5 per cent of the employees of an economic operator who will 

undertake any activities related to the performance of the contract must be apprentices.> 

Section 20 

Mary Fee 
 

54 In section 20, page 8, line 14, leave out <£4,000,000> and insert <£2,000,000> 

Jackie Baillie 
 

78 In section 20, page 8, line 25, at end insert <, and 

(b) a requirement that the economic operator must collect data required to 

demonstrate the benefits that are being achieved as a result of the contract 

including community benefit requirements. 

(4A) The Scottish Ministers may by regulations make further provision about— 
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(a) the data that must be collected under subsection (3)(b),  

(b) the manner in which data collected is to be published.> 

 

Section 21 

Nicola Sturgeon 
 

21 In section 21, page 8, line 29, leave out <issue> and insert <publish> 

Nicola Sturgeon 
 

22 In section 21, page 8, line 39, leave out <issued> and insert <published> 

Nicola Sturgeon 
 

23 In section 21, page 8, line 39, at end insert— 

<(  ) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament.> 

 

After section 21 

Claudia Beamish 
 

55 After section 21, insert— 

<Climate change duties requirements 

Climate change duties requirements 

(1) This section applies where a contracting authority proposes to carry out a regulated 

procurement in relation to which the estimated value of the contract is equal to or 

greater than £2,000,000. 

(2) The contracting authority must include a climate change duties requirement in the 

contract notice relating to the procurement. 

(3) For the purposes of this section, a climate change duties requirement is a requirement 

that an economic operator, in submitting a tender, must include a statement setting out 

the effect that it considers its performance of the contract would have on the climate 

change duties of the contracting authority.   

(4) The contracting authority must include in the award notice a statement of the effect it 

considers the procurement will have on its climate change duties. 

(5) In this section, “climate change duties” has the same meaning as in section 44(4) of the 

Climate Change (Scotland) Act 2009 (asp 12). 

(6) The Scottish Ministers may by order modify subsection (1) so as to substitute for the 

figure specified there for the time being such other figure as they consider appropriate.> 
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Jackie Baillie 
 

79 After section 21, insert— 

<Equal pay audits 

Power to require equal pay audit 

A contracting authority may, in the contract notice relating to a regulated procurement, 

include a statement that it intends to award the contract to an economic operator that can 

demonstrate that it has conducted an equal pay audit in relation to its employees.> 

Neil Bibby 
 

80 After section 21, insert— 

<Childcare requirement 

Childcare requirement 

(1) This section applies where a contracting authority proposes to carry out a regulated 

procurement in relation to which the estimated value of the contract is equal to or 

greater than £2,000,000. 

(2) The contracting authority may specify in the contract notice relating to the procurement 

that it intends to impose a condition relating to the performance of the contract that the 

successful tenderer must— 

(a) make adequate childcare provision available to its employees who undertake any 

activities related to the performance of the contract, or 

(b) otherwise demonstrate that flexible options are available to accommodate the 

childcare needs of such employees.>  

Ken Macintosh 
 

81 After section 21, insert— 

<Wage ratio conditions 

Wage ratio conditions 

(1) The Scottish Ministers may by regulations make provision requiring a contracting 

authority to specify in the contract notice relating to a regulated procurement that it 

intends to impose a wage ratio condition relating to the performance of the contract. 

(2) For the purposes of this section, a wage ratio condition is a condition about the ratio 

between the remuneration of the highest and lowest paid of those employees of the 

successful tenderer who undertake any activities related to the performance of the 

contract. 

(3) Regulations under this section may— 

(a) specify an appropriate wage ratio for the purposes of this section, 

(b) specify contracts, or classes or types of contract, in relation to which a wage ratio 

condition can be specified,  

(c) make such other provision relating to specifying wage ratio conditions as the 

Scottish Ministers think fit.> 
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Before section 22 

Neil Findlay 
 

56 Before section 22, insert— 

<Exclusion of economic operators: tax avoidance 

(1) A contracting authority must exclude an economic operator from the process relating to 

a regulated procurement if the economic operator has entered into an artificial tax 

avoidance arrangement or series of arrangements.  

(2) For the purposes of this section, an “artificial tax avoidance arrangement” is to be 

interpreted in accordance with sections 58 to 60 of the Revenue Scotland and Tax 

Powers Act 2014. 

(3) The Scottish Ministers must by regulations make provision specifying— 

(a) the process to be followed, and 

(b) the evidence that is to be conclusive,  

in determining whether or not an economic operator has at any time entered into an 

artificial tax avoidance arrangement or series of arrangements.>  

Neil Findlay 
 

57 Before section 22, insert— 

<Exclusion of economic operators: blacklisting 

(1) A contracting authority must exclude an economic operator from the process relating to 

a regulated procurement if subsection (2) applies.  

(2) This subsection applies if the contracting authority is satisfied that the economic 

operator— 

(a) has at any time compiled, used, sold or supplied a list (a “prohibited list”) 

which— 

(i) contains details of persons who are or have been members of trade unions, 

or who are taking part or have taken part in the activities of trade unions, 

and 

(ii) is compiled with a view to being used by employers or employment 

agencies for the purposes of discrimination in relation to the recruitment or 

treatment of workers, and 

(b) has not taken action which, in the opinion of the contracting authority, is sufficient 

to remedy the effects of such compilation, use, sale or supply. 

(3) Subsection (2) does not apply where it appears to the contracting authority that the 

economic operator has compiled, used, sold or supplied a prohibited list in 

circumstances which fall within a case set out in regulation 4 (exceptions to general 

prohibition) of the Employment Relations Act 1999 (Blacklists) Regulations 2010 (SI 

2010/493) (“the 2010 Regulations”). 

(4) Without prejudice to the generality of subsection (2)(b), matters that the contracting 

authority must take into account in determining whether remedial action is sufficient 

include whether the economic operator has— 

(a) publicly acknowledged that it has undertaken activities falling within subsection 

(2)(a), 
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(b) apologised to those affected by such activities, 

(c) subsequently employed persons affected by such activities, and  

(d) paid to persons affected by such activities adequate compensation, negotiated with 

representatives of such persons.  

(5) In this section— 

“employment agency” has the same meaning as in regulation 2(1) of the 2010 

Regulations, 

“discrimination” has the same meaning as in regulation 3(3) of the 2010 

Regulations, 

“use”, in relation to a list, includes use of information contained in the list.  

(6) References in this section to membership of a trade union include references to— 

(a) membership of a particular branch or section of a trade union, and 

(b) membership of one of a number of particular branches or sections of a trade 

union, 

and references to taking part in the activities of a trade union have a corresponding 

meaning.> 

Jayne Baxter 
 

58 Before section 22, insert— 

<Exclusion of economic operators: zero hours contracts 

(1) A contracting authority must exclude an economic operator from the process relating to 

a regulated procurement if subsection (2) applies. 

(2) This subsection applies if the contracting authority is satisfied that the economic 

operator has in place arrangements for any of its employees to be employed on the basis 

of a zero hours contract. 

(3) In this section, a “zero hours contract” means a contract or arrangement for the 

provision of labour which— 

(a) except where subsection (6) applies, fails to specify guaranteed working hours, 

and  

(b) has either of the features mentioned in subsection (4). 

(4) The features referred to in subsection (3)(b) are that the contract or arrangement— 

(a) requires the employee to be available for work when there is no guarantee that the 

employee will be required to work, 

(b) subject to subsection (5), requires the employee to work exclusively for that 

economic operator. 

(5) Subsection (4)(b) does not apply if the contracting authority is satisfied that the 

economic operator has demonstrated a compelling business reason to justify a contract 

or arrangement requiring the employee to work exclusively for that economic operator. 

(6) A contract is not, for the purposes of this section, a zero hours contract if, after being 

giving the opportunity to seek— 

(a) legal advice, or 
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(b) the advice of a trade union or other elected representative of employees, 

an employee agrees to accept a contract that fails to specify guaranteed working hours. 

(7) Without prejudice to the generality of subsection (5), a compelling business reason may, 

in particular, include requirements of commercial confidentiality.> 

 

Section 22 

Nicola Sturgeon 
 

24 In section 22, page 9, line 4, leave out <the process relating to> 

 

Section 23 

Nicola Sturgeon 
 

25 In section 23, page 9, line 19, leave out <to participate in the process relating> and insert <in 

relation> 

 

Section 24 

Nicola Sturgeon 
 

26 In section 24, page 10, line 21, leave out <issue> and insert <publish> 

Nicola Sturgeon 
 

27 In section 24, page 10, line 21, leave out <to take part in the process relating> and insert <in 

relation> 

Jim Eadie 
 

28 In section 24, page 10, line 29, at end insert— 

<(  ) Without prejudice to the generality of subsection (2), any guidance issued under 

subsection (1) must cover the manner in which contracting authorities are to take ethical 

and fair trade practices into account in assessing the suitability of an economic 

operator.> 

Nicola Sturgeon 
 

29 In section 24, page 10, line 30, leave out <issued under subsection (1)> and insert <published 

under this section> 

Nicola Sturgeon 
 

30 In section 24, page 10, line 30, at end insert— 

<(  ) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament.> 
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After section 34 

Nicola Sturgeon 
 

31 After section 34, insert— 

<Transfer of forum for proceedings to First-tier Tribunal 

 The Scottish Ministers may by regulations modify sections 33 and 34 so that 

proceedings under section 32 may be brought before the First-tier Tribunal for Scotland 

instead of the sheriff court or Court of Session.> 

 

Section 36 

Claudia Beamish 
 

59 In section 36, page 16, line 31, at end insert— 

<“emissions” has the same meaning as in section 17(1) of the Climate Change 

(Scotland) Act 2009 (asp 12),> 

Claudia Beamish 
 

60 In section 36, page 16, line 33, at end insert— 

 <“greenhouse gas” has the same meaning as in section 10(1) of the Climate Change 

(Scotland) Act 2009 (asp 12),> 

Patrick Harvie 
 

82 In section 36, page 17, line 1, leave out subsection (2) 

 

Section 38 

Nicola Sturgeon 
 

32 In section 38, page 17, line 22, at end insert— 

<(  ) section 7(1),> 

Nicola Sturgeon 
 

33 In section 38, page 17, line 22, at end insert— 

<(  ) section (Other circumstances in which contract can be awarded without 

competition)(1),> 

Nicola Sturgeon 
 

34 In section 38, page 17, line 24, at end insert— 

<(  ) section (Transfer of forum for proceedings to First-tier Tribunal),> 
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Groupings of amendments 

Ethical and fair trade practices 

6, 14, 28 

Compliance with public sector equality duty 

68, 74 

Procurement involving the provision of food 
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Contracts for health and social care services 

38, 10, 10A, 11, 11A 

Supported businesses 

9, 13, 17 

Other circumstances in which contract can be awarded without competition 

12, 12A, 33 
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41 

Procurement strategy and annual report: procurement contributing to other 
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43, 44, 45, 46, 47, 48, 49, 50, 51 
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16, 53, 54, 78 
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18, 19, 20, 21, 22, 23, 26, 29, 30 
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75 
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56, 57, 58 
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31, 34 
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32 
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With 4 – 24, 25, 27 
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With 36 – 69, 70, 39, 79, 80, 81 
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With 37 – 66, 40, 55, 59, 60 
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With 61 – 73 
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With 63 – 76, 77, 82 
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INFRASTRUCTURE AND CAPITAL INVESTMENT COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

9th Meeting, 2014 (Session 4) 
 

Wednesday 19 March 2014 
 

Present: 
 
Jim Eadie      Mary Fee 
Mark Griffin      Adam Ingram (Deputy Convener) 
Alex Johnstone     Gordon MacDonald 
Maureen Watt (Convener) 
 
Also present: Jackie Baillie, Jayne Baxter, Neil Bibby, Sarah Boyack, Neil Findlay, 
Patrick Harvie, James Kelly, Ken Macintosh and Nicola Sturgeon, Cabinet Secretary 
for Infrastructure, Investment and Cities. 
 
 
Procurement Reform (Scotland) Bill: The Committee considered the Bill at Stage 
2 (Day 2). 
 
The following amendments were agreed to (without division): 8, 9, 10, 11A, 11, 12, 
14, 16, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 29, 30, 31, 32, 33 and 34. 
 
The following amendments were disagreed to (by division)— 

 
66 (For 2, Against 5, Abstentions 0) 
67 (For 0, Against 7, Abstentions 0) 
68 (For 2, Against 5, Abstentions 0) 
69 (For 2, Against 5, Abstentions 0) 
70 (For 2, Against 5, Abstentions 0) 
7 (For 2, Against 5, Abstentions 0) 
71 (For 2, Against 5, Abstentions 0) 
3 (For 2, Against 5, Abstentions 0) 
72 (For 2, Against 5, Abstentions 0) 
39 (For 2, Against 5, Abstentions 0) 
40 (For 2, Against 5, Abstentions 0) 
10A (For 2, Against 5, Abstentions 0) 
12A (For 2, Against 5, Abstentions 0) 
41 (For 2, Against 5, Abstentions 0) 
13 (For 2, Against 5, Abstentions 0) 
15 (For 2, Against 5, Abstentions 0) 
74 (For 2, Against 5, Abstentions 0) 
17 (For 2, Against 5, Abstentions 0) 
75 (For 2, Against 5, Abstentions 0) 
52 (For 2, Against 5, Abstentions 0) 
53 (For 2, Against 5, Abstentions 0) 
54 (For 2, Against 5, Abstentions 0) 
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78 (For 2, Against 5, Abstentions 0) 
55 (For 2, Against 5, Abstentions 0) 
79 (For 2, Against 5, Abstentions 0) 
80 (For 2, Against 5, Abstentions 0) 
81(For 2, Against 5, Abstentions 0) 
56 (For 2, Against 5, Abstentions 0) 
57 (For 2, Against 5, Abstentions 0) 
58 (For 2, Against 5, Abstentions 0) 
59 (For 2, Against 5, Abstentions 0) 
60 (For 2, Against 5, Abstentions 0). 

 
The following amendments were moved and, no member having objected, 
withdrawn: 6, 38 and 43. 
 
The following amendments were not moved: 42, 73, 44, 45, 46, 47, 48, 49, 50, 51, 
76, 77, 28 and 82. 
 
The following provisions were agreed to without amendment: sections 9, 12, 13, 15, 
17, 18, 19, 20, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 39 and 40 and the 
long title. 
 
The following provisions were agreed to as amended: sections 10, 11, 14, 16, 21, 
22, 23, 24 and 38. 
 
The Committee completed Stage 2 consideration of the Bill. 
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Scottish Parliament 

Infrastructure and Capital 
Investment Committee 

Wednesday 19 March 2014 

[The Convener opened the meeting at 09:30] 

Procurement Reform (Scotland) 
Bill: Stage 2 

The Convener (Maureen Watt): Good morning, 
everyone. I welcome you to the ninth meeting in 
2014 of the Infrastructure and Capital Investment 
Committee. I remind everyone to switch off their 
mobile phones, as they affect the broadcasting 
system. Some committee members may consult 
their tablets during the meeting, as we provide 
meeting papers in digital format. 

The first item on the agenda is the second day 
of our consideration of the Procurement Reform 
(Scotland) Bill at stage 2. I welcome back the 
Cabinet Secretary for Infrastructure, Investment 
and Cities, Nicola Sturgeon, and her supporting 
officials. I remind members that the cabinet 
secretary’s officials are here in a strictly supportive 
capacity; they cannot speak during proceedings or 
be questioned by members. 

Members should have a copy of the bill, the 
marshalled list and the groupings of amendments. 

I welcome other members who are here to 
speak to their amendments. 

Section 9—Sustainable procurement duty 

The Convener: The first group of amendments 
is on ethical and fair trade practices. Amendment 
6, in the name of Jim Eadie, is grouped with 
amendments 14 and 28. 

Jim Eadie (Edinburgh Southern) (SNP): I 
welcome the opportunity to speak to amendments 
6 and 28. 

Amendment 6 recognises the Scottish 
Government’s commitment to fair trade practices 
and seeks to embed in the bill the importance that 
Scotland places on fair trade in public 
procurement decisions. I place on record my 
appreciation to the Scottish Fair Trade Forum and 
Martin Rhodes for his work in highlighting the 
issue. 

Section 9 of the bill creates a duty on 
contracting authorities 
“to consider how in conducting ... procurement” 

they may 

“improve the economic, social, and environmental 
wellbeing of the authority’s area”. 

The committee’s stage 1 report recognises the 
concerns that the Scottish Fair Trade Forum 
raised. It states: 

“The Forum was concerned that the duty at section 9 is 
built on a contracting authority’s considerations of its own 
‘area’ and will exclude fair trade from sustainable 
procurement decisions.” 

Amendment 6 seeks to address that specific 
concern by enhancing that duty so that contracting 
authorities must also pay due regard to the 
promotion of ethical and fair trade practices. 

Scotland is one of the world’s only two fair trade 
nations, and we can all be proud that it is leading 
the way internationally in that area. I believe that 
making specific reference to fair trade in the bill 
will help to increase our commitment to fair trade 
even further. 

The committee’s report noted: 
“The recognition of fair trade was called for by a wide 

range of stakeholders”. 

In addition to the Scottish Fair Trade Forum, which 
I have already mentioned, they included 
“the University of Edinburgh, Nourish Scotland ... the STUC 
and the Civil Society Organisation in Scotland. The latter 
considered that ‘the Bill should empower procurers to 
prioritise fairly-traded products wherever these are 
available, especially when no locally-sourced alternatives 
exist’.” 

The committee’s report also contained the 
statement by the Deputy First Minister: 

“The sustainable procurement duty should help 
encourage authorities to buy fairly traded goods where they 
are available. A range of further work needs to be 
undertaken to progress the uptake of fair and ethical trade.” 

I believe that the Deputy First Minister is 
absolutely right in that regard and that my 
amendment gives practical effect to that 
commitment and to the aspirations that are 
contained in the bill. 

Amendment 6 provides a straightforward and 
effective means to recognise the Scottish 
Government’s continuing emphasis on supporting 
ethical and fair trade practices while continuing to 
leave other provisions intact. To quote what the 
Deputy First Minister said in last week’s meeting, it 
is “simple, straightforward and deliverable”. 

Amendment 28 recognises the importance of 
providing guidance to contracting authorities to 
ensure that the implementation of ethical and fair 
trade procurement is as straightforward and 
consistent as possible. It states: 

“any guidance issued ... must cover the manner in which 
contracting authorities are to take ethical and fair trade 
practices into account in assessing the suitability of an 
economic operator.” 
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The Scottish Fair Trade Forum, which I have had 
the pleasure of working with on the amendment, 
has welcomed the opportunity to work with the 
Scottish Government in order to draw up detailed 
guidance and support for public sector 
procurement professionals to encourage wider 
and more consistent procurement of fair trade 
products. 

It is worth noting that the executive committee of 
the National Assembly for Wales has published 
guidance on fair trade procurement. The Scottish 
sustainable procurement action plan includes 
many steps that promote sustainable 
procurement, but strengthened and coherent 
guidance will enable procurement officers to gain 
the confidence to honour their duty to promote 
ethical and fair trade. 

I move amendment 6. 

The Deputy First Minister and Cabinet 
Secretary for Infrastructure, Investment and 
Cities (Nicola Sturgeon): I thank Jim Eadie for 
lodging amendments 6 and 28, which have helped 
us to focus on fair trade at stage 2. Many 
members commented on the issue during stage 1. 
I listened carefully to their contributions and 
considered submissions, particularly from the 
Scottish Fair Trade Forum. I concluded that we 
should add a provision to the bill on fair and ethical 
trading. 

Our status as a fair trade nation means that we 
already do a great deal in the area. The 
Government and other public bodies use and 
promote fair trade products in a number of ways. 
For example, we recently announced funding for 
the Scottish Fair Trade Forum until 2017, to 
enable the forum to develop support for fair trade 
across all sections of Scottish society. 

It was noted in the stage 1 debate that there are 
legal challenges around what can be done on fair 
trade, because European law prohibits the 
specification of particular fair trade brands. It is 
also the case—this is a simple statement of fact—
that fair trade products will not be available in 
relation to many procurement exercises in the 
public sector. It is therefore important that the bill 
allows a degree of flexibility for public bodies to 
decide, on a case-by-case basis for each 
procurement exercise, what is proportionate, 
pragmatic and possible, given the legal constraints 
within which they operate. 

Against that background, I strongly concluded 
that the right approach is to provide that an 
authority’s procurement strategy should set out a 
statement of its general policy on fairly and 
ethically traded goods and services. Amendment 
14 will achieve that. 

Jim Eadie’s amendment 6 would add to the 
sustainable procurement duty a requirement to 

promote fair trade practices. I have a lot of 
sympathy with the motivation behind the 
amendment, but I am concerned that it would 
place a disproportionate burden on public bodies 
by requiring consideration of fair trade in all 
competitions, even when fair trade products are 
clearly not available in the procurement under 
consideration. That perhaps tips the balance 
towards the approach being disproportionate. 

On amendment 28, the bill provides for 
guidance on the selection of tenderers, which will 
address the standards of conduct that are required 
of participants in procurement processes. 
Separate provision in that regard is not required. 
Therefore, although I understand why Jim Eadie 
lodged the amendments, I ask him to consider 
withdrawing amendment 6 and not moving 
amendment 28, in favour of amendment 14, in my 
name, which I think will achieve the objective of 
his amendments in a proportionate and 
appropriate way. 

Jim Eadie: I am grateful to the cabinet 
secretary for her positive response to the points 
that I made in support of amendments 6 and 28. I 
am particularly pleased that the Scottish 
Government has listened to and acted on 
representations from a range of stakeholders, by 
lodging amendment 14, which seeks to strengthen 
the bill along similar although not identical lines to 
those in my amendments, which I lodged before 
the Government lodged amendment 14. 

I am delighted that the Government has 
responded to the Scottish Fair Trade Forum’s call 
for the bill explicitly to recognise the responsibility 
of public procurement to reflect Scotland’s fair 
trade nation status. I am satisfied that amendment 
14 will achieve that, so I am content to withdraw 
amendment 6 and not to move amendment 28. 

Amendment 6, by agreement, withdrawn. 

Amendment 66 moved—[Patrick Harvie]. 

The Convener: The question is, that 
amendment 66 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0.  
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Amendment 66 disagreed to. 

Amendment 67 moved—[Patrick Harvie]. 

The Convener: The question is, that 
amendment 67 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
0, Against 7, Abstentions 0.  

Amendment 67 disagreed to. 

The Convener: The next group is on 
compliance with the public sector equality duty. 
Amendment 68, in the name of Jackie Baillie, is 
grouped with amendment 74. 

Jackie Baillie (Dumbarton) (Lab): Amendment 
68 is simple—in effect, it would promote 
compliance with the public sector equality duty. 
Amendment 74 would encourage local authorities 
or other public sector bodies to set out exactly how 
they will go about doing that. 

It is perhaps worth explaining what the public 
sector equality duty requires. It is set out in section 
149(1) of the Equality Act 2010, which requires 
listed public authorities to have due regard when 
exercising their functions to things such as the 
need to eliminate discrimination, harassment and 
victimisation, to advance equality of opportunity 
and to foster good relations.  

The phrase “due regard” means that, when 
public bodies make decisions, they must 
consciously consider the needs of the duty. 
However, the amount of regard that they give to it 
depends on the nature of the decision. For 
example, a procurement decision on a service for 
older people would require more due regard than 
a procurement decision on purchasing stationery. 
Therefore, we need to be proportionate in applying 
the duty. 

I was driven to lodge the amendments as a 
result of an evaluation that was conducted by the 
Equality and Human Rights Commission between 
May and October 2013, which looked at how well 
public sector authorities are complying with the 
Equality Act 2010. It would be fair to say that there 
is a mixed picture. Although bodies might have 
good intentions, they fail to support those 
intentions with evidence of well-thought-through 
measurable and attainable outcomes. A separate 

review that was undertaken by the United 
Kingdom Government equalities office found that 
the main challenges lie in implementation, and that 
the implementation varies considerably across the 
public sector.  

Amendments 68 and 74 will place the duty firmly 
in the bill. I lodged them precisely because we 
need to move from good intentions to practical 
application and implementation. Making 
consideration of the public equality duty central to 
the procurement process will undoubtedly help. 

I move amendment 68. 

Nicola Sturgeon: Again, I have a lot of 
sympathy with the motivation for the amendments. 
Like Jackie Baillie and, I am sure, all members of 
the committee, I am fully and strongly supportive 
of the public sector equality duty. 

I stress that contractors that are performing 
what would otherwise be regarded as a public 
function—there are many examples of that, such 
as contractors running a prison or another public 
building—are already subject to the Equality Act 
2010 duty in relation to that function. It is important 
that we understand that. The amendments, 
particularly amendment 74, would extend the duty 
to private sector operators and would in effect put 
a bit of a policing function on the public sector to 
ensure compliance by private sector operators. 

The application of the Equality Act 2010 and 
compliance with the duties under it were 
considered in detail during the consultation and 
the scrutiny process. There might be a bigger 
debate to be had about extension of those 
principles to the private sector, but I am not 
convinced that it is right or appropriate—or 
necessarily proportionate—to use the bill to extend 
to the private sector duties that have been 
carefully considered in the context of other 
legislation and imposed on public bodies, and then 
to use public bodies as a means of enforcing 
compliance with those duties.  

Therefore, I am not persuaded of the case for 
the amendments. I recognise that there is certainly 
a bigger debate to be had about the principle of 
duties on the public sector and their application to 
the private sector, but I do not think that this way 
of doing it is appropriate. 

For that reason, I ask Jackie Baillie to withdraw 
amendment 68 and not to move amendment 74. If 
the committee does vote on the amendments, I 
ask the committee not to agree to them. 

09:45 
Jackie Baillie: I certainly considered what the 

Government had done before, and I took a look at 
Scottish procurement policy note 8 of 2012, which 
talks about planning for the procurement of 
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services, developing a procurement strategy and 
even encouraging authorities to undertake equality 
impact assessments as one of the tools that they 
could use. Again, I am unclear whether any such 
assessments have actually been undertaken or 
whether in implementation we have failed to mirror 
the good intentions. 

Although I hear what the cabinet secretary says, 
I think that if we are encouraging anybody to 
deliver a public service, whether it is the public 
sector, the voluntary sector or the private sector, 
we will want that public service to be delivered to 
the same quality and the same standard—to the 
highest quality and the highest standard. 
Complying with the public sector equality duties is 
very much part of that process, so I will press 
amendment 68. 

The Convener: The question is, that 
amendment 68 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 68 disagreed to. 

The Convener: Amendment 69, in the name of 
Ken Macintosh, was debated with amendment 36 
last week. 

Ken Macintosh (Eastwood) (Lab): If I can just 
very briefly say— 

The Convener: No, you just need to move or 
not move the amendment. 

Ken Macintosh: If I may explain just very 
briefly, because I will not be able to stay for 
amendment 81—  

The Convener: Just move the amendment or 
do not move it—that is it. 

Ken Macintosh: I was encouraged by the 
cabinet secretary’s remarks, but I am disappointed 
that she has not accepted any of the amendments. 

I move amendment 69. 

The Convener: The question is, that 
amendment 69 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0.  

Amendment 69 disagreed to. 

The Convener: Amendment 70, in the name of 
Ken Macintosh, was debated with amendment 36 
last week. 

Ken Macintosh: I apologise that I will not be 
able to stay for amendment 81, which comes up 
later. 

I move amendment 70. 

The Convener: The question is, that 
amendment 70 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 70 disagreed to. 

The Convener: The next group is on 
procurement involving the provision of food. 
Amendment 7, in the name of Sarah Boyack, is 
grouped with amendment 15. 

Sarah Boyack (Lothian) (Lab): Amendments 7 
and 15 are intended to put food fairly and squarely 
on the procurement agenda. I listened with interest 
to the cabinet secretary’s comment last week that 
we should think about the bill in the context of 
whether it passes the test of European Union 
requirements and whether our amendments were 
pragmatic and proportionate. I believe that these 
two amendments fit the bill. 

Over the past few years since the Parliament 
was established, we have had countless visits 
from local food producers as well as local food 
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campaigners through environment week, which 
has highlighted local food products that stress 
quality and the environmental benefits that come 
from those food products. As Jim Eadie alluded to, 
we have just finished Fairtrade fortnight—another 
huge success in terms of consumers expressing 
their preferences—and there have been a series 
of campaigns specifically aimed at promoting the 
uptake of higher quality and more sustainable food 
in the public sector. 

We have had the better eating, better learning 
campaign, food for life, food for change, Nourish 
Scotland and the Soil Association’s “First Aid for 
Hospital Food” report, which demonstrated that it 
is possible to source local, fresh food with no 
impact on cost—rather than putting the costs up, it 
is possible to do that in a cost-neutral way. There 
is a huge amount of best practice out there—the 
challenge is that it is not universal. Therefore if we 
do not amend the bill in this way today, it would be 
a missed opportunity. 

I am trying to highlight the issues of public 
health, local economy and our climate change 
objectives. The Scottish Government’s own 
research highlights the importance of food 
production to our economy. The sustainable 
Scotland network has highlighted the benefits that 
come from fresh food: the local reduction in food 
miles; sustainable produce; the reduced impact on 
our environment; and the fact that we raise 
people’s health standards and awareness by 
focusing on seasonal and organic food. 

There is also the issue of food safety—for 
example, people have been horrified by 
horsemeat ending up in food. There are lots of 
issues to do with transparency and quality that I 
believe would be helped by the proposed 
amendments. We have had a discussion about fair 
trade, which is all about spending our public 
money to deliver wider objectives and get more 
value for our money. 

The reason for putting food on the agenda is 
that without explicitly asking the public sector to 
consider food, it simply will not happen. Without a 
reference to food in the bill, all the good initiatives 
and fantastic campaigns that many organisations 
have run will not really change the way in which 
procurement operates. The Scottish climate 
change declaration of 2013 was fantastic. 
However, Unison has analysed the impact in 
terms of food and has demonstrated that there is 
very little reference to food or food procurement in 
the climate change declaration reports. The only 
places where the issue of food is being explicitly 
picked up and practice is being changed are 
Edinburgh, where there has been a concerted 
effort on the issue by the local authority, public 
sector organisations and the health board, and 
East Ayrshire. Those two areas stand out because 

they have been pioneering and because of the 
pilot schemes that they have had. 

I cannot see any disadvantage to the proposed 
approach. It would be good for farmers, it is what 
consumers want and it would get more value out 
of our public sector investment. I believe that the 
bill needs to refer to food explicitly. I have spoken 
to various procurement officers, whose test to us 
is, “What difference will the bill make?” 
Amendments 7 and 15 would help on the food 
issue. They are proportionate, because they give 
procurement officers flexibility in how they 
negotiate a good deal. However, they would 
ensure that the areas that they seek to introduce 
would be part of that. What is proposed would not 
tie procurement officers to specific marks but 
would give them flexibility and let them exercise 
judgment; it takes into account that in years to 
come there might be different marks that would be 
appropriate. 

The East Ayrshire project, which was initiated in 
2006, demonstrates that what is proposed is 
possible and doable in terms of EU compliance. I 
believe that a reference to food on the face of the 
bill, backed by guidance, could make what I seek 
happen. I hope that the cabinet secretary will 
understand and sympathise with the objectives of 
amendments 7 and 15 and will accept that having 
a reference to food in the bill and, crucially, 
backing that up with guidance could be a game 
changer for the bill. I hope that committee 
colleagues will support amendments 7 and 15. 

I move amendment 7. 

The Convener: I think that Ms Boyack left out 
Moray in her list of places with good practices. 

Nicola Sturgeon: I understand and sympathise 
with the objectives of amendments 7 and 15 and I 
think that Sarah Boyack has articulated her case 
very well. I explained the Government’s position 
on fair trade in my response to amendments 6 and 
28, in the name of Jim Eadie. As Sarah Boyack 
has just outlined, amendments 7 and 15 would 
add the areas of 
“health, wellbeing and education of communities” 

and “animal welfare” to the sustainable 
procurement duty and strategy in relation to 
regulated procurement for the provision of food. 

I understand the objectives of amendments 7 
and 15, but I would argue that they are 
unnecessary in some parts and that in other parts 
there is a danger that what is proposed borders on 
being unworkable, although I do not want to 
overemphasise that point. Currently, purchasers 
have a duty to consider how to improve the 
economic, social and environmental wellbeing of 
the public bodies’ areas. That is of general 
application and is not limited to food procurement, 
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as per Sarah Boyack’s amendments, but I would 
argue that it addresses the health and wellbeing 
aspect of paragraph (i) of the new subsections in 
both amendments 7 and 15. 

We are talking about primary legislation, so this 
is not an unimportant point: we must be very clear 
about the duties that we will impose on public 
sector bodies. It is not entirely clear from 
amendments 7 and 15 how a purchaser would be 
expected to act in a way that improved the 
“education of communities” strand of paragraph (i), 
and it is arguably too tenuous a link to make to a 
public procurement exercise. I would argue that 
paragraph (iii) in both amendments 7 and 15 is 
unnecessary because of amendment 14, which we 
discussed earlier and which will introduce 
“fairly and ethically traded goods and services” 

into the procurement strategy. There is already a 
considerable body of policy and guidance that 
public bodies must comply with in this area, and I 
am not convinced that it would be proportionate to 
overlay further duties on that. 

Also in relation to the procurement strategy, not 
all public bodies will have significant contracts 
connected with the provision of food. Some will 
have none. However, I would expect the strategy 
to cover those cases where bodies have 
significant contracts connected with food, 
especially following amendment 14, which 
requires the strategy to set out the contracting 
authority’s general policy on 
“fairly and ethically traded goods and services”. 

As members are aware, we will be publishing 
guidance under section 16 in relation to strategies. 
That will include detail as to the contents of the 
procurement strategy. I think that that is the 
appropriate forum for addressing matters relevant 
to procurement involving the provision of food. I 
am asking and tasking my officials to consider that 
when we draft the guidance. As I have said on 
previous occasions, I am happy to share that draft 
guidance with the committee and to consider any 
input from the committee at the appropriate time. 

As I said, while I absolutely understand the 
objective and motives behind the two 
amendments, for the reasons that I have outlined I 
think that dealing with the issues in the way that I 
have set out is preferable to the approach 
contained in amendments 7 and 15. I therefore 
ask Sarah Boyack to withdraw amendment 7. 

Sarah Boyack: I am not entirely surprised by 
the cabinet secretary’s response, although I 
welcome the fact that  there will be guidance from 
the Scottish Government. 

I think that a specific benefit would come from 
including food in the bill. We have lots of best 
practice and good initiatives. I did not mention the 

convener’s own local authority because it was not 
flagged up in the research. The research indicates 
that there is good practice but it is not universal. 
That is why it would be a missed opportunity if we 
did not specify food in the bill. 

I encourage a review of what ends up in the bill. 
We often pass a bill, think, “Job done,” and move 
on. I sense that there is a chance that 
amendments 7 and 15 might not get through 
today, so I leave a plea with the committee and 
the cabinet secretary: I hope that, should those 
amendments not be accepted today, we will return 
to the matter in the future and analyse what 
difference the bill has made in food procurement. 
Did it do the job? Did we get a higher proportion of 
food that met the targets that I have outlined in my 
amendments? 

On the health and wellbeing factor, the issue is 
about quality of food—and I return to the points 
that I made about horsemeat, traceability, organic 
food and freshly sourced food. There are lots of 
very good public health arguments, and there are 
links into the obesity agenda. There are lots of 
preventive arguments for having a strong, 
effective, good public health food policy. 
Procurement is one of the ways that we could 
achieve that. It is a significant issue for the public 
sector in the context of prisons, the health service, 
local authorities and the public sector more 
generally. 

Adopting the measures that I have proposed 
would force everyone involved in procurement to 
think and to put the quality of food centre stage. If 
we do not include amendments 7 and 15 in the 
bill, it will not be centre stage, and I imagine 
myself returning to a committee some years 
hence. 

The Convener: The question is, that 
amendment 7 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 7 disagreed to. 

The Convener: The next group is on contracts 
for health and social care services. Amendment 
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38, in the name of Jim Eadie, is grouped with 
amendments 10, 10A, 11 and 11A. 

Jim Eadie: I am pleased to introduce 
amendment 38, which is intended as a probing 
amendment. It seeks to create a duty on 
contracting authorities to consider how conducting 
the procurement process could improve the quality 
of a health or social care service and the wellbeing 
of the individuals and families who use it. 

I acknowledge and record my thanks to the 
Coalition of Care and Support Providers in 
Scotland for its support in working with me on the 
amendment. In particular, I thank Annie Gunner 
Logan for her expertise in this area. 

As we have already discussed, the sustainable 
procurement duty at section 9 is an important new 
obligation on contracting authorities to consider a 
range of factors when carrying out procurement 
activity, including how they can use procurement 
to bring about improvements to the wellbeing of 
the area, to facilitate better access to the process 
for small and medium-sized enterprises and third 
sector organisations, and to promote innovation. 

10:00 
In care and support, procurement is a process 

that is used to put services in place to meet the 
assessed needs of individuals, yet the bill as 
introduced does not place authorities under any 
obligation when carrying out procurement activity 
to consider the wellbeing of those individuals nor 
that of their families and carers. The question is 
why, if the needs and considerations of the 
authority area are deemed important enough to be 
included in the bill, the individuals in that area 
should not also be included. It is therefore 
proposed that the sustainable procurement duty 
be enhanced by the addition of a provision 
requiring authorities to consider how procurement 
activity can not only improve the wellbeing of the 
area but focus specifically on the wellbeing of the 
person or persons who use or will use the service 
to be procured and to report publicly on the extent 
to which that is achieved. 

The amendment seeks to align the bill with the 
ambitions of the Christie commission and the 
Scottish Government’s programme of public 
service reform, as well as aligning it more closely 
with current imperatives in social care policy and 
practice. 

I move amendment 38. 

Nicola Sturgeon: During last week’s meeting, I 
mentioned the commitment that I had previously 
given the committee to lodge an amendment that 
exempts health and social care contracts from a 
requirement for advertising. Amendment 10 makes 
good that commitment. 

The power in subsection (3) of the proposed 
new section that is introduced by amendment 10 is 
drafted to be consistent with other subordinate 
legislation provisions in the bill. The Government’s 
intention is to bring forward regulations under this 
power, so changing the “may” to a “must”, as 
amendment 10A would do, would have no 
practical effect. Amendment 10A is therefore not 
necessary and would lead to some inconsistent 
drafting in the legislation. 

Following the committee’s evidence session last 
December and the committee’s stage 1 report on 
the bill, which asked the Government to consider 
representations from the CCSP and others, I have 
decided, on further reflection, to lodge a further 
amendment—amendment 11—that gives the 
Scottish Government the power to issue statutory 
guidance on health and social care contracts. Like 
other guidance and regulations provided for in the 
bill, there will need to be extensive consultation 
with all stakeholders on its content. I am happy to 
give an undertaking to the committee today to 
consult it on that guidance in due course. 

Amendment 11A would change amendment 11 
so that ministers are required to publish guidance 
on health and social care services rather than 
having a power to do so. On reflection, given the 
importance of the guidance addressed by 
amendment 11, I have no objection to amendment 
11A if the committee sees fit to agree to it. 

On amendment 38, section 11(5) already 
requires that procurement strategies contain a 
statement of general policy on engaging with 
those affected by the authority’s procurement. In 
the context of health and social care procurement, 
that will inevitably require consideration of users 
and their families and carers, so the needs of 
users must already be a key consideration under 
the bill. In addition, health and social care services 
that are provided will be quality assured through 
the inspection and scrutiny process of Healthcare 
Improvement Scotland or Social Care and Social 
Work Improvement Scotland or, in the case of 
integrated services—under the Public Bodies 
(Joint Working) (Scotland) Bill—by both those 
organisations. 

I understand Jim Eadie’s motivations in lodging 
amendment 38, but I suggest to him that, rather 
than complicating the general duty laid out in the 
bill, the matter should be considered and 
addressed in the context of the statutory guidance 
that, by way of the amendments that I have 
lodged, I am undertaking that the Government will 
bring forward. 

In conclusion, I ask the committee to support 
amendments 10 and 11, in my name, and I ask 
Jim Eadie to withdraw amendment 38 in line with 
the comments that I have given and I ask Mary 
Fee not to move amendment 10A. 
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Mary Fee (West Scotland) (Lab): I will be brief, 
as amendments 10A and 11A would both require 
a change of only one word in the amendments in 
the cabinet secretary’s name. 

I will speak to both amendments, as they are 
quite simple. Amendment 10A would place a duty 
on ministers to state clearly what a health and 
social care service is. Leaving the original 
amendment unchanged could result in a lack of 
clarity about what a health and social care service 
is and would potentially put contracting authorities 
in an unfavourable situation. 

In seeking to change one word in amendment 
11, amendment 11A would again provide 
additional clarity about the procurement 
circumstances that need to be adhered to for the 
sake of transparency by ensuring that guidance 
would be published. It would also ensure 
continuity of language in and indeed strengthen 
amendments 10 and 11. 

Jim Eadie: I am grateful to the cabinet 
secretary for responding to my comments in 
support of amendment 38 and acknowledge the 
on-going constructive dialogue that she alluded to 
between Scottish Government officials and the 
Coalition of Care and Support Providers in 
Scotland, which has already resulted in the 
Government lodging a series of amendments to 
address a number of the coalition’s concerns. 

I lodged amendment 38 to explore further the 
outstanding issues that the coalition has raised 
and to find out what further assurances the 
Government could provide to meet those 
concerns. I welcome the cabinet secretary’s 
commitment in lodging a further amendment—
amendment 11—and her assurances that the 
issues raised in amendment 38 will be properly 
considered in the consultation process on the 
statutory guidance that the Government will issue. 

I am therefore content to withdraw amendment 
38. 

Amendment 38, by agreement, withdrawn. 

The Convener: Amendment 71, in the name of 
Patrick Harvie, has already been debated with 
amendment 65. 

Patrick Harvie (Glasgow) (Green): I move 
amendment 71, convener, and indicate that I do 
not intend to move my four remaining 
amendments. 

The Convener: The question is, that 
amendment 71 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 71 disagreed to. 

Amendment 3 moved—[James Kelly]. 

The Convener: The question is, that 
amendment 3 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 3 disagreed to. 

Amendment 72 moved—[Jackie Baillie]. 

The Convener: The question is, that 
amendment 72 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 72 disagreed to. 

Section 9 agreed to. 
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After section 9 

Amendment 8 moved—[Nicola Sturgeon]—and 
agreed to. 

Amendment 39 moved—[James Kelly]. 

The Convener: The question is, that 
amendment 39 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 39 disagreed to. 

Amendment 40 moved—[Mary Fee]. 

The Convener: The question is, that 
amendment 40 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 40 disagreed to. 

Section 10—Supported businesses 

The Convener: Amendment 9, in the name of 
the Deputy First Minister, is grouped with 
amendments 13 and 17. 

Nicola Sturgeon: I lodged amendment 9 
following scrutiny by the Delegated Powers and 
Law Reform Committee, which questioned 
whether, in practice, the power to vary the 
definition of a supported business was necessary. 
On reflection, I agree with that committee, and 
amendment 9 seeks to remove that provision from 
the bill. 

Amendment 13, in the name of Mark Griffin, 
seeks to require public bodies to state in their 
strategy whether they intend to restrict competition 
to supported businesses and how they intend to 
ensure that they award “at least one contract” to a 
supported business. I ask Mr Griffin to give serious 
consideration to the point that I am about to make, 
because I am very supportive of his amendment in 
principle. 

Since I have become responsible for 
procurement, I have been very keen to ensure that 
we do everything we can to support supported 
businesses in the procurement process. However, 
I am not sure that amendment 13 would work in 
practice; indeed, when you think about it, it 
becomes very clear that it would be very difficult 
for it to do so. When an authority prepares its 
strategy, it is not necessarily going to know its 
precise requirements over the coming year and 
might not, for example, know whether it will have a 
procurement in which it would be appropriate to 
restrict competition to a supported business. In a 
practical sense, therefore, it is hard to see how a 
provision relating to the preparation of the strategy 
would be possible or, indeed, deliverable. 

That said, I am sympathetic to the intention 
behind amendments 13 and 17, especially with 
regard to reporting on the level of engagement 
with supported businesses. However, my strong 
preference is for any provision relating to a 
supported business not to contain a reference to 
“at least one contract”, not because I do not want 
public authorities to award at least one contract to 
a supported business but because I do not want 
the possibility of sending a message that makes 
them think that once one such a contract has been 
awarded, they do not need to do anything else. I 
find that particular wording problematic. 

I am happy to give the committee the 
commitment that we will consider what more might 
be done, particularly about reporting levels of 
engagement with supported businesses, and am 
happy to feed back to the committee on that 
further consideration before stage 3. Nevertheless, 
I hope that Mark Griffin will consider the points that 
I have just made, one of practical importance and 
one of importance in principle, and that in seeking 
to move his amendments, he will think about how 
they have been framed. 

I ask Mark Griffin to consider the points that I 
have made and the very clear commitment that I 
have given and to agree not to move amendments 
13 and 17. 

I move amendment 9. 

Mark Griffin (Central Scotland) (Lab): 
Amendments 13 and 17, which seek to amend 
sections 11 and 14 respectively, apply only to 
public authorities engaged in procurement 

886



2841  19 MARCH 2014  2842 
 

 

activities amounting to £5 million or more. I do not 
think it unreasonable of us to expect a 
procurement authority that is carrying out £5 
million-worth of procurement a year to award at 
least one contract to a supported business. 

In fact, these amendments seek to work towards 
the Government’s own policy ambition, as stated 
in the supported business framework, that public 
authorities should award “at least one contract” to 
supported businesses. They do not say that public 
authorities must award a contract to a supported 
business, but simply ask them to set out how they 
are working towards that aim. 

As a result, I intend to move amendments 13 
and 17. 

Adam Ingram (Carrick, Cumnock and Doon 
Valley) (SNP): I say to the cabinet secretary that I 
am a bit concerned at what appears to be a lack of 
provision for supported businesses in the bill, 
although I am encouraged by her opening remarks 
about giving the matter further consideration. I am 
also sympathetic to Mark Griffin’s amendments, 
which seek to embed Scottish Government policy 
in the bill. As he has said, the Scottish sustainable 
procurement action plan encourages every public 
body to have at least one contract with a 
supported business. 

The Scottish Government has also created a 
reserve framework agreement to make it easier for 
public sector buyers to do business with supported 
businesses, and I believe that, so far, the 
agreement has generated around £500,000 in 
extra business. However, much more can be done 
on this matter. 

Total annual turnover in Scottish supported 
businesses is currently £32 million per annum. As 
the cabinet secretary will be aware, the actions of 
the Department for Work and Pensions are likely 
to increase the vulnerability of supported 
businesses. The work choice programme, which 
provides a subsidy of some £5,000 per annum for 
registered disabled staff, comes to an end in 
October 2015 and, as far as we can make out, is 
unlikely to be replaced. As I understand it, work 
choice spending in Scotland supports 565 places 
in supported businesses.  

In summary, I would be grateful if the cabinet 
secretary could give consideration to a stage 3 
amendment that would have the effect of 
promoting uptake of the reserve framework and 
article 19 of the EU procurement regulations, 
which permits public buyers to reserve contracts 
for supported businesses only.  

10:15 
Nicola Sturgeon: Adam Ingram is right to refer 

to the framework, which is one of the things that I 

was alluding to when I spoke earlier about the 
Government’s efforts to support supported 
business in the procurement process. The 
framework is having success, but I do not disagree 
with the statement that more needs to be done. I 
have given a commitment that we will explore 
further what more we might be able to do, 
particularly around reporting on levels of 
engagement with supported businesses. I am not 
going to state definitely that that will lead to a 
stage 3 amendment, because it would be 
premature to do so before we have conducted that 
exploration, but I have said that I will report back 
to the committee before stage 3, and if I think that 
it would be helpful to put something more in the 
bill, we would be prepared to do that through a 
stage 3 amendment. I hope that that gives Adam 
Ingram the assurance that he seeks.  

On Mark Griffin’s points, I agree that it is not 
unreasonable to expect public bodies that are 
procuring more than £5 million a year to have at 
least one contract with supported businesses. 
That is not a point of disagreement between Mark 
Griffin and me; I absolutely agree with that. 
However, I do not think that Mark Griffin properly 
addressed the two points when he spoke to his 
amendments.  

Let me read the first part of amendment 13. It 
requires public bodies to include a statement in 
their procurement strategy 
“setting out— 

(i) whether the authority intends to restrict 
participation in regulated procurements under section 
10(1)”. 

In practice, that would require public bodies, at the 
start of every year, when they set out their 
procurement strategy, to say whether at any point 
during the year they intend to restrict competition 
to supported businesses. However, they might not 
know at that point whether there is going to be a 
procurement in the course of the year where it 
would be appropriate to do that. The member is 
effectively asking public bodies to look into a 
crystal ball and try to come to conclusions about 
what procurements they might or might not need. I 
am making a practical objection to the framing of 
that amendment, not an objection in principle to 
what it is trying to achieve.  

My second point relates to the second part of 
amendment 13, on 
“how the authority intends to ensure that it awards at least 
one contract to a supported business”. 

Again, I agree with Mark Griffin that it is not 
unreasonable to say that a public body procuring 
significant amounts should have at least one 
contract, but I would go further and say that it is 
not unreasonable to expect them to have more 
than one contract with a supported business. That 
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is why I do not want to put a de minimis position 
into primary legislation, because, with the best will 
in the world, the danger of doing that is that public 
bodies will read it as saying that if they have one 
contract with a supported business, they can tick 
the box and will not have to do any more. I do not 
want that to be the message that the legislation 
sends to public bodies.  

I am not disagreeing with what Mark Griffin is 
trying to achieve, but I am making hard, practical 
points about amendment 13. The first part of it 
asks public bodies to do something that is almost 
impossible, and the second part threatens to be 
counterproductive. We will look again at the issue 
in advance of stage 3, because we are serious 
about getting it right and doing what needs to be 
done, but amendments 13 and 17 would not 
achieve what Mark Griffin wants to achieve.  

Amendment 9 agreed to. 

Section 10, as amended, agreed to. 

After section 10 

Amendment 10 moved—[Nicola Sturgeon]. 

Amendment 10A moved—[Mary Fee]. 

The Convener: The question is, that 
amendment 10A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 10A disagreed to. 

Amendment 10 agreed to. 

Amendment 11 moved—[Nicola Sturgeon]. 

Amendment 11A moved—[Mary Fee]—and 
agreed to. 

Amendment 11, as amended, agreed to. 

The Convener: The next group is on other 
circumstances in which a contract can be awarded 
without competition. Amendment 12, in the name 
of the Deputy First Minister, is grouped with 
amendments 12A and 33. 

Nicola Sturgeon: There are situations in which 
procurement contracts have to be awarded without 

pursuing a competitive process. For example, that 
might be required in cases of extreme urgency. 
Further, under the proposed new EU procurement 
directive, there will be some types of contract 
which, as with health and social care contracts, 
may be awarded without competition. Amendment 
12 is simply intended to allow us to define in 
regulations the circumstances in which advertising 
and competition are not required and so will build 
a necessary degree of flexibility into the bill. 

Our intention is that the regulations will be 
similar to the equivalent provisions in regulation 14 
of the Public Contracts (Scotland) Regulations 
2012 and, to the extent considered appropriate, 
will also reflect the types of cases that are referred 
to in article 74 of the new EU directive where 
competitive processes are not required, except 
above certain thresholds. 

As with amendment 10A, which we discussed 
earlier, I do not think that Mary Fee’s amendment 
12A is necessary. The power in amendment 12 is 
drafted to be consistent with other powers in the 
bill. Ministers will have discretion in how that 
power is exercised, so the use of the word “may” 
is entirely appropriate. 

Amendment 33 will make regulations under the 
provisions that amendment 12 introduces subject 
to the affirmative procedure, which I consider to be 
appropriate in the circumstances. 

I move amendment 12. 

Mary Fee: Amendment 12A in my name is a 
simple amendment that would change one word in 
amendment 12. The bill is an opportunity to 
strengthen the procurement process, and my 
amendment would strengthen amendment 12 by 
ensuring that the regulations would specify the 
circumstances in which a contracting authority can 
award regulated contracts without seeking offers. 
That mirrors my amendments 10A and 11A and 
would improve transparency and consistency. 

I move amendment 12A. 

The Convener: The question is, that 
amendment 12A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 
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The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 12A disagreed to. 

Amendment 12 agreed to. 

The Convener: The next group is on a power to 
restrict participation to third sector bodies. 
Amendment 41, in the name of Mary Fee, is the 
only amendment in the group. 

Mary Fee: Amendment 41 would allow for 
greater involvement of third sector organisations in 
the procurement process. Often, such 
organisations cannot compete on price and fail to 
get the full benefits of procurement. The 
amendment would allow third sector organisations 
to be the only group that is considered for certain 
contracts. It has been drafted to simplify and 
strengthen the process, and it would place a duty 
on ministers to publish guidance that contracting 
authorities would have to abide by. It mirrors 
amendments 10A, 11A and 12A. 

Amendment 41 could increase the participation 
of third sector organisations, which often offer a 
high degree of innovation and can bring enhanced 
benefits for communities, but which often miss out 
on the procurement process. 

I move amendment 41. 

Nicola Sturgeon: As Mary Fee said, 
amendment 41 would allow public bodies to limit 
participation in a regulated procurement to third 
sector bodies. Although I am sympathetic to the 
aim of the amendment and to anything that 
supports third sector bodies, I cannot support 
amendment 41, quite simply because it would 
breach European law. In some procurement 
exercises, it is possible to restrict competition to 
the third sector, but that depends on the particular 
circumstances of the competition. In some cases 
the general duties that flow from EU law will apply 
even at contract values within the threshold that is 
provided for by the bill. In such cases, restricting 
competition would be discriminatory and therefore 
incompatible with EU law. 

An obvious and perfectly legitimate question, 
which I am sure that members are asking 
themselves, is why we can limit competition to 
supported businesses but not to the third sector. 
The simple answer is that EU procurement law, 
which is approved by the European Parliament, 
Council ministers and the Commission, makes 
specific provision for supported businesses, to 
enable competition to be restricted to such 
businesses. EU law does not make specific 
provision for the third sector, which of course is a 
much broader category of organisations. In other 
words, we can rely on a European provision on 
supported businesses, but there is no equivalent 

European provision that would allow us to do the 
same for the third sector. 

Although I am sympathetic to anything that 
helps the third sector, amendment 41 would 
clearly and pretty blatantly breach EU law, so I 
cannot support it, for reasons that I am sure the 
committee will understand. 

Mary Fee: I thank the cabinet secretary for her 
words. I appreciate her support for what 
amendment 41 tries to do, and I am disappointed 
that she cannot bring herself to support it. I press 
amendment 41. 

The Convener: The question is, that 
amendment 41 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 41 disagreed to. 

Amendment 42 not moved. 

Section 11—Procurement strategy 

The Convener: I call amendment 73. Patrick 
Harvie is not here. 

Adam Ingram: He indicated that he did not 
intend to move the remaining amendments in his 
name. 

The Convener: Yes—although there is the 
opportunity for another member to move the 
amendment. 

Amendment 73 not moved. 

Amendment 13 moved—[Mark Griffin]. 

The Convener: The question is, that 
amendment 13 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
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Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 13 disagreed to. 

Amendment 14 moved—[Nicola Sturgeon]—and 
agreed to. 

Amendment 15 moved—[Sarah Boyack]. 

The Convener: The question is, that 
amendment 15 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 15 disagreed to. 

Amendment 74 moved—[Jackie Baillie]. 

The Convener: The question is, that 
amendment 74 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 74 disagreed to. 

The Convener: The next group is on 
procurement strategy and annual report: 
procurement contributing to other plans. 
Amendment 43, in the name of Adam Ingram, is 
grouped with amendments 44 to 51. 

10:30 
Adam Ingram: Amendments 43 to 51 are 

probing amendments. In recent years, we have 
seen a much more structured and integrated 
approach to how we plan and deliver public 
services in Scotland, which has included the 
Scotland-wide national performance framework, 
community planning partnerships and single 
outcome agreements at local authority level. We 
have also seen attempts to improve multi-agency 
working in specific areas—for example, in the new 
local joint children’s services plans under the 
Children and Young People (Scotland) Act 2014—
not to mention the integration of health and social 
care. However, if all those plans and strategies are 
to deliver as effectively as possible their stated 
outcomes, they need to link clearly to procurement 
strategies. That has been highlighted by the 
children’s charities Barnardo’s and Quarriers in 
their briefings for the debate. 

My amendments would require public bodies to 
explain how their procurement strategies support 
the achievement of objectives or outcomes that 
are set out in any plan that they have a legal 
requirement to prepare. However, I understand 
that there may be concerns about 
overcomplicating the bill, and there is a suggestion 
that the existing section 11(5) already requires a 
procurement strategy to set out how a body 
intends to ensure that its procurement policy will 
“contribute to the carrying out of its functions and the 
achievement of its purposes”. 

Although it is important that that connection be 
made, it is often in practice rather unclear what the 
functions and purposes of a public body are. For 
example, if someone wants to know the aims and 
duties of Scottish local authorities, they will have 
to refer to at least seven different Westminster and 
Holyrood acts going back to the Local Government 
(Scotland) Act 1973. Therefore, I do not believe 
that the requirement in section 11(5) goes far 
enough to deliver effective integration between 
procurement strategies and other statutory 
planning requirements. 

On amendments 48 to 51, I am aware that 
section 16 will require the Scottish ministers to 
“issue guidance ... on the preparation and publication of 
procurement strategies and annual procurement reports.” 

However, it is not clear that that guidance will 
properly cover the relationship between 
procurement strategies and other statutory plans 
and strategies. I am interested to hear from the 
Deputy First Minister how she would address 
those issues. 

Amendment 47 rather sticks out. Recent years 
have seen growing use of public social 
partnerships to deliver public services in Scotland. 
That is potentially a welcome development that 
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links third sector experience with Government 
objectives. Amendment 47 would simply require 
reporting of the number of times that PSPs are 
used. The Scottish Government usefully provided 
an explanation of the meaning and function of the 
term “public social partnership” in its 2011 
guidance. 

I move amendment 43. 

Nicola Sturgeon: I thank Adam Ingram for 
lodging amendments 43 to 51, which focus 
attention on some important matters about joint 
working between public authorities and how we 
ensure that procurement processes contribute to 
the overall aims and objectives of public 
authorities. 

One of my recurring themes throughout 
discussion of the bill has been that we need to be 
careful not to overcomplicate the requirements 
that the bill will impose on public authorities. 
Through my involvement in and my experience of 
the bill’s progress, I have come to the view that 
that is really important. The more we complicate 
things, the less chance there is that what the bill 
will impose on public bodies will have the desired 
effect. That is my substantive concern. 

I see the logic of linking plans to regulated 
procurement, which would be the effect of 
amendments 43, 46, 48 and 51. However, I argue 
that that is already required by section 11. Section 
11(5) states: 

“The procurement strategy must, in particular ... set out 
how the authority intends to ensure that its regulated 
procurements will ... contribute to the carrying out of its 
functions and the achievement of its purposes”. 

Further information on the content of reports will 
be addressed in guidance, which will be published 
under section 16. I have considered the matter 
carefully, and my view is that that is, in the 
circumstances, the appropriate level of detail to 
have in the bill, and that additional detail should be 
set out in guidance. It would overcomplicate the 
duties to have the detail that is in the amendments 
in the bill. 

If there is a specific issue regarding particular 
plans, I will be happy to consider addressing that 
in the guidance on strategies that we will publish, 
and I will issue an open invitation to Adam Ingram 
to discuss with my officials how we would take that 
forward and whether there is a specific issue that it 
might be appropriate for us to address in the 
guidance. 

Although I am sympathetic to the aims of 
amendments 44, 45, 49 and 50, which are to link 
regulated procurement to children’s services 
plans, again I argue that the issue is covered in 
appropriate terms by section 11 and that it is 
better to address the underpinning detail in 
guidance. I am happy to restate my commitment to 

consulting the committee on that guidance at the 
appropriate time. Again, if Adam Ingram wants a 
specific discussion about the detail, I will be happy 
to facilitate that. 

Finally, on amendment 47, Adam Ingram is 
absolutely right to highlight the increasing 
importance of public social partnerships. 
Nevertheless, they are still at a relatively early 
stage of development. Although I and the 
Government generally are very positive about 
PSPs—evidence of that is that we are funding 
support for their development through the ready 
for business programme—I am cautious at this 
early stage of their development about whether it 
would be appropriate to impose a statutory 
obligation on public bodies to report on how many 
PSPs they have entered into. 

That said, as I have indicated on other groups of 
amendments, we intend to keep reporting under 
close review. The provision in section 16 on 
guidance relating to reports will allow us to 
address PSPs at a future point, should we 
consider it appropriate to do so. 

In conclusion, I hope that Adam Ingram will, if 
he thinks it appropriate, follow up the offer of 
further discussion on the principle of the 
amendments, but in the light of my explanation 
and comments, I ask him to seek to withdraw 
amendment 43 and not to move the other 
amendments in the group. 

Adam Ingram: I am happy to oblige the Deputy 
First Minister. As I indicated at the outset, the 
amendments are probing ones that were inspired 
by children’s charities. I am reassured by what the 
Deputy First Minister has said and I particularly 
welcome her willingness to consult on the 
guidance. I hope that the children’s charities take 
full advantage of that. On that basis, I am happy 
not to press the amendments. 

Amendment 43, by agreement, withdrawn. 

Amendments 44 to 46 not moved. 

Section 11, as amended, agreed to. 

Sections 12 and 13 agreed to. 

Section 14—Annual procurement reports 

The Convener: The next group is on 
community benefit requirements. Amendment 16, 
in the name of the Deputy First Minister, is 
grouped with amendments 53, 54 and 78. 

Nicola Sturgeon: Amendment 16 will add to the 
information that the annual report must contain a 
summary of fulfilled community benefits. That was 
a recommendation in the committee’s stage 1 
report, so I hope that the amendment meets the 
committee’s approval. 

891



2851  19 MARCH 2014  2852 
 

 

I do not take issue with the underlying aim of 
Mary Fee’s amendment 53 to promote 
apprenticeships, which is a key Government 
priority, but our experience around community 
benefit clauses suggests that it is difficult and not 
always helpful to set fixed target percentages. As 
members are well aware, projects and contracts 
vary considerably, so it is important that the level 
of community benefits that can be achieved is 
appropriate and proportionate for the project that 
is under consideration.  

Support and guidance are available to public 
bodies that seek to apply community benefit 
clauses on the number of apprenticeships and 
training places that would be appropriate to the 
scale and type of projects. It would be 
inappropriate to take a blanket approach to all 
cases, and amendment 53 would not allow 
contractors to provide their own proposals that 
could then be evaluated by authorities. Therefore, 
I am not able to support amendment 53. 

Amendment 54, which is also in the name of 
Mary Fee, seeks to reduce the threshold for 
contracts where contracting authorities must 
consider imposing community benefit 
requirements. The rationale behind the current 
£4 million threshold is that that is the level at which 
public works contracts are covered by the 
European Union’s public procurement directive. 
That figure is fairly widely recognised, so to use it 
seems to be a fairly simple and straightforward 
approach to take. It is also important to say that 
the threshold was subject to consultation and the 
majority of respondents supported it. That is a not 
insignificant point for members to consider. 

Having said that—I am pretty sure that I said 
this in the stage 1 debate—I am not wedded to the 
threshold; I am simply not convinced that it is right 
to change it arbitrarily at this stage. The £4 million 
figure has a rationale that members can agree or 
disagree with; I am not convinced that amendment 
54 has a rationale other than it would simply halve 
the threshold.  

We intend to keep the threshold under close 
review. Section 20 will allow us to amend the 
threshold by order, should we consider that to be 
appropriate. I suggest to the committee that we 
should return to the issue in the light not only of 
the outcome of the research on community 
benefits that we have recently commissioned, but 
of the experience once the provision has been in 
place for perhaps six to 12 months. I am happy to 
write to the committee with a more considered 
proposal about how to carry out a structured 
review when we get to the appropriate time. That 
would be a better way forward than to make an 
arbitrary change in the threshold. Let us stick with 
the threshold as it is, but review it on the basis that 
I have set out. If it is later felt that that is set too 

high—there may well be that feeling; I am certainly 
not ruling out that possibility—we could change 
the threshold by order, in the light of evidence. 

I understand the objectives behind amendment 
78, which is to ensure that reliable data on 
achievement of community benefits are captured. 
However, that can be addressed adequately 
through other provisions in the bill. I have spoken 
to amendment 16, which will require the 
contracting authority’s annual report to include a 
summary of the community benefits that were 
fulfilled over the year. It is also the case that 
contract award notices for higher-value contracts 
will have to include a statement of what the 
authority considers the contract would deliver. 
Against that background, although I agree that 
data collection is important, that will be better 
addressed through the guidance on community 
benefits, which is provided for in section 21. 

Before I finish, I have another point to make on 
the threshold figure and Mary Fee’s amendment 
53. It is important that, wherever we set the 
threshold—this is a bit like the point that I made on 
supported businesses—we must make it clear that 
we are not saying to public bodies that if they are 
procuring below that threshold they are not 
expected to have regard to community benefits. 
They absolutely are. We are simply setting a 
threshold above which that duty would be imposed 
on them. 

I ask Mary Fee not to move amendments 53 
and 54 and Jackie Baillie—who has not spoken 
yet on this group—not to move amendment 78.  

I move amendment 16.  

Mary Fee: Amendment 53 in my name would 
ensure a quota of 5 per cent of staff being 
apprentices as a requirement for any contractor 
bidding on a large contract. 

We must be bolder in order to ensure that 
communities achieve the greatest benefit for all 
contracts over the threshold, and the bill is an 
opportunity to do that. Amendment 53 would 
ensure that larger organisations that benefit from 
large sums of public money take on apprentices. If 
we are promoting training and recruitment, I think 
that it is only right that we set a quota. To ask 
large organisations to take on one apprentice for 
every 20 employees would boost skills and 
employability and have wider-reaching benefits for 
the community. 

10:45 
Amendment 54, which is also in my name, 

would reduce the threshold for the community 
benefit requirement from £4 million to £2 million 
and would ensure that communities would get the 
maximum benefit from procurement. We heard 
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frequently throughout the evidence sessions that 
the threshold is too high and needs to be reduced. 
To lower the threshold to £2 million would offer the 
chance for greater levels of benefit to be reaped in 
communities. I am grateful for the cabinet 
secretary’s comments in relation to the threshold 
and my amendment 53. 

I support amendment 16, in the cabinet 
secretary’s name, because ensuring that there is a 
summary of community benefit in annual reports 
will improve transparency and accountability, 
which will be a welcome improvement. 

I also support amendment 78, which is in Jackie 
Baillie’s name and which she is about to speak to. 
Again, amendment 78 would strengthen 
community benefit and ensure that the benefits 
that are to be reported would be based on data 
evidence. 

The Convener: It is over to Ms Baillie to speak 
to amendment 78 and the other amendments in 
the group. 

Jackie Baillie: I am sorry that I am going to 
have to disappoint the cabinet secretary. 

Nicola Sturgeon: Not for the first time. 

Jackie Baillie: I intend to move amendment 78. 
As she said, that is a consistent approach. 

In the stage 1 debate we touched on the issue 
that amendment 78 addresses. I thought that I 
received quite positive support from the cabinet 
secretary on it, but there you go—I must have 
been mistaken. At that stage, we were very clear 
that there are some very good community benefit 
policies and practices, including on the 
Commonwealth games. However, we do not know 
the extent to which the organisations that are 
contracting for the games are improving, for 
example, women’s chances in industries in which 
they are underrepresented, because they are not 
collecting the data that would be required to make 
that assessment. 

We know that there is difficulty in getting 
workforce data, whether for the Commonwealth 
games or arm’s-length organisations. If we are in 
any way to be able to judge or demonstrate the 
effectiveness of community benefit clauses, we 
need to collect the data on which to base such 
judgment. Amendment 78 would quite simply 
enable Scottish ministers to determine what data 
should be collected and the manner in which they 
should be published, which I think is central to 
judging the effectiveness of community benefit 
policies. 

Nicola Sturgeon: I do not say that Jackie Baillie 
has done it deliberately, but she has misheard me; 
I support what she is saying with regard to 
amendment 78, but I think that the bill as drafted 
will allow what Jackie Baillie seeks. I have been 

quite consistent in my view that we should not 
overcomplicate the bill, but I do not disagree for a 
second about the importance of good-quality data 
collection and I do not dispute that it does not 
always happen as it should. There is no argument 
at all about the objective of amendment 78; there 
is simply a disagreement about how best to go 
about achieving it. I will continue to try to persuade 
Jackie Baillie that we are in agreement, and 
perhaps one day we will be able to admit it 
publicly. 

I have a similar position on Mary Fee’s 
amendments, because I do not disagree with their 
objectives. However, we have a lot of experience 
now in Government of application of community 
benefit clauses in big public contracts, most of 
which is very positive. It is a pretty obvious point to 
make, but that experience tells us that the nature 
of contracts varies considerably in terms of their 
scale and type, and the kind of community benefit 
clauses that are appropriate. I simply do not think 
that it is helpful to take a blanket approach to 
something that is in practice very nuanced and 
very diverse in terms of the range of community 
benefit clauses that might be appropriate. It is far 
better to try to tailor community benefit clauses to 
the circumstances of a particular contract. 

Similar to the points that I made about 
supported businesses and the threshold is the 
point that if we include a de minimis amount there 
is a danger that people will start to play to the de 
minimis and that that will become the accepted 
standard, as opposed to its being the minimum 
that we expect to be achieved. It is better that we 
continue to be ambitious around community 
benefits rather than have a de minimis blanket 
approach in the legislation. 

Mary Fee said that the committee heard time 
and again that the threshold is wrong. That is not 
our experience from the consultation. As members 
would expect me to have done, I have read the 
evidence to the committee. However, the 
consultation did not come to the view that the 
threshold is wrong. I am not wedded to the 
£4 million threshold, but there is a rationale for 
setting it there. I argue that there is not, other than 
just to cut it in half, a considered rationale for an 
amended threshold. It is important to wait and see, 
and to review experience and practice. 

There is an easy—easy in respect of the 
method that we have chosen—way of amending 
the threshold in the future if Mary Fee is right and 
we would get more value out of community 
benefits if the threshold were to be set lower. I am 
very keen that we should do that. I will repeat the 
offer that I have made to the committee to set out 
proposals on how we would do that in partnership 
and in a very structured way. That will be better 
than replacing an amount that does have some 
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rationale—whether or not you agree with it—with 
an amount that has been chosen arbitrarily. Those 
are my concluding comments. I ask the committee 
to support amendment 16 and to reject the other 
amendments in the group. 

Amendment 16 agreed to. 

Amendment 17 moved—[Mark Griffin]. 

The Convener: The question is, that 
amendment 17 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 17 disagreed to. 

Amendments 47 to 51 not moved.  

Section 14, as amended, agreed to. 

Section 15 agreed to. 

Section 16—Guidance  

The Convener: The next group is on publication 
of guidance and laying before Parliament. 
Amendment 18, in the name of the Deputy First 
Minister, is grouped with amendments 19 to 23, 
26, 29 and 30. 

Nicola Sturgeon: Amendments 18 to 23 and 
amendments 26, 29 and 30 are a response to the 
Delegated Powers and Law Reform Committee’s 
scrutiny of the bill. The amendments will require 
the publication by Scottish ministers of guidance 
under the bill, and will require that such guidance 
be laid before Parliament. They are pretty 
straightforward and uncontroversial amendments. 

I move amendment 18. 

Amendment 18 agreed to. 

Amendments 19 and 20 moved—[Nicola 
Sturgeon]—and agreed to.  

Section 16, as amended, agreed to. 

10:53 

Meeting suspended. 

10:57 
On resuming— 

After section 16 

The Convener: The next group is on an annual 
procurement report by the Scottish ministers. 
Amendment 75, in the name of Jackie Baillie, is 
the only amendment in the group. 

Jackie Baillie: One annual report bringing 
together all the activity across the public sector so 
that we can measure the overall success or 
otherwise of our approach to procurement would 
be extremely valuable. We acknowledge that 
billions of pounds of public money are spent on 
procurement so it is right that we should have the 
highest standards of accountability and 
transparency. 

It is also a useful exercise and stresses the 
importance that we ascribe to procurement if it is 
not just a matter of a number of different public 
sector reports but rather that we bring everything 
together in one report to measure activity across 
Scotland as a whole. 

The cabinet secretary will, of course, expect me 
to have done my homework on this and I have. I 
looked at sessions 1, 2, 3 and 4 of the Parliament 
to see whether this had ever been done before or 
whether it was completely novel. Of course, there 
are a number of precedents. There have been 
amendments calling for annual reports since the 
very first session of the Parliament—and indeed in 
every session of the Parliament. They are very 
often from Government ministers in response to 
stage 1 and stage 2 discussions in committee. 
Such amendments transcend Governments, too, 
so the approach is not peculiar to one particular 
political party. 

I draw the cabinet secretary’s attention to 
session 3 and the Wildlife and Natural 
Environment (Scotland) Bill. Amendments came at 
stage 2 from Liam McArthur and Peter Peacock 
and then, helpfully, Roseanna Cunningham as the 
Government minister decided that she would bring 
together those amendments at stage 3 and moved 
an amendment that called for an annual report. 
That is open and transparent and benefits the 
Parliament and the public alike. 

In session 4, Paul Wheelhouse, as minister, 
called for an annual report during the progress of 
the Regulatory Reform (Scotland) Bill—a proposal 
that I think enjoyed support. Although I have not 
checked this, I know that Jim Eadie moved an 
amendment to the Water Resources (Scotland) 
Bill that called for an annual report. I am not sure 
whether Jim enjoyed support; I hope that he did. 
An amendment calling for an annual report is 
nothing unusual; it is quite normal. 
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The cabinet secretary has said throughout the 
process of stage 2 consideration that she and I 
agree on many things. I look forward to 
amendment 75 gaining the Government’s support. 

I move amendment 75. 

11:00 
Nicola Sturgeon: I was not keen for Jackie 

Baillie to stop speaking, because I was enjoying 
hearing her tell the committee how the current 
Scottish Government is such a responsive, 
listening and co-operative Government. 

I agree with Jackie Baillie that there should be 
effective reporting on procurement performance. 
One of the strengths of our approach to 
procurement is that, increasingly, we are carrying 
it out in partnership with the wider public sector 
and I think that Jackie Baillie’s amendment is 
trying to capture that. The ethos is very much 
about working in partnership and with key 
stakeholders. However, although amendment 75 
tries to capture that ethos, it puts the duty in that 
respect solely on the Scottish ministers. 

As a result—I am being genuine when I say 
this—I cannot support amendment 75 in its current 
form and I think that it needs to be looked at. That 
said, I am prepared to consider working with 
Jackie Baillie on a stage 3 amendment to allow for 
the publication of an annual report. We need to get 
the framing of such a provision right to ensure that 
we capture the right information. 

We could also ask the procurement reform 
board, which I chair and which encompasses all 
the different stakeholders, to examine the matter. 
However, I am not unattracted to the idea of 
putting a duty in some form or other into the bill 
and I am happy to take the issue away and see 
whether we can frame a stage 3 amendment that 
would meet this objective better than amendment 
75 does. So there you go. 

Jackie Baillie: Am I correct in thinking that, 
when the cabinet secretary says that she is not 
unattracted to the idea of putting this duty into the 
bill, she is attracted to it? 

Nicola Sturgeon: You are such a pedant. 

Jackie Baillie: It shows that I am listening, 
cabinet secretary. 

I am encouraged by the cabinet secretary’s 
comments and am happy to work with her on this 
matter. However, I will press amendment 75— 

Nicola Sturgeon: You cannot resist. 

Jackie Baillie: I think it important to test the 
committee’s view on the amendment, but I am 
happy to accept the cabinet secretary’s invitation 
to take the matter away and work on it further, 

because it will bring a measure of transparency 
and accountability that will be worth having. 

The Convener: The question is, that 
amendment 75 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 75 disagreed to. 

Section 17 agreed to. 

Section 18—Publication of contract notices 
and award notices 

Amendment 52 moved—[Mary Fee]. 

The Convener: The question is, that 
amendment 52 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 52 disagreed to. 

Section 18 agreed to. 

Section 19—Community benefit 
requirements 

Amendments 76 and 77 not moved. 

Amendment 53 moved—[Mary Fee]. 

The Convener: The question is, that 
amendment 53 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 53 disagreed to. 

Section 19 agreed to. 

Section 20—Community benefit 
requirements in major contracts 

Amendment 54 moved—[Mary Fee]. 

The Convener: The question is, that 
amendment 54 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 54 disagreed to. 

Amendment 78 moved—[Jackie Baillie]. 

The Convener: The question is, that 
amendment 78 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 78 disagreed to. 

Section 20 agreed to. 

Section 21—Guidance on community benefit 
requirements 

Amendments 21 to 23 moved—[Nicola 
Sturgeon]—and agreed to. 

Section 21, as amended, agreed to. 

After section 21 

The Convener: Amendment 55, in the name of 
Claudia Beamish, was debated last week with 
amendment 37. Claudia is not here to move it, but 
another member may do so. 

Amendment 55 moved—[Mary Fee]. 

The Convener: The question is, that 
amendment 55 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 55 disagreed to. 

Amendment 79 moved—[Jackie Baillie]. 

The Convener: The question is, that 
amendment 79 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 79 disagreed to. 

Amendment 80 moved—[Neil Bibby]. 

The Convener: The question is, that 
amendment 80 be agreed to. Are we agreed? 
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Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 80 disagreed to. 

The Convener: Amendment 81, in the name of 
Ken Macintosh, was debated last week with 
amendment 36. Ken is not here to move it, but 
another member may do so. 

Amendment 81 moved—[Mark Griffin]. 

The Convener: The question is, that 
amendment 81 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 81 disagreed to. 

Before section 22 

The Convener: The next group is on the 
exclusion of economic operators on various 
grounds. Amendment 56, in the name of Neil 
Findlay, is grouped with amendments 57 and 58. 

Neil Findlay (Lothian) (Lab): According to the 
Treasury, tax avoidance across the UK costs us 
£25 billion in lost revenue. At all levels of 
Government, we should use the powers that we 
have to clamp down on that scandal. Deliberate 
tax avoidance and evasion impacts directly on our 
public services. Our schools, hospitals, colleges 
and the environment are all affected by being 
starved of much-needed public funds. Some of the 
biggest household names are up to their necks in 
the practice. We are all aware of the examples of 
Starbucks, Google and the rest of those who have 

been exposed. Recently, the Scottish Government 
awarded £10 million to Amazon, which is one of 
the worst corporate tax avoiders, to locate in 
Scotland. 

Amendment 56 seeks to exclude contractors 
from securing public sector contracts if they are 
involved in deliberate avoidance or evasion. The 
question is: why should we reward companies that 
benefit and profit from our education system, 
roads, railways and other infrastructure but that 
refuse to pay into the public purse, which provides 
those services in the first place? The amendment 
is supported by a wide coalition of pressure 
groups, charities and trade unions. 

Amendment 57 is on blacklisting, which is a 
heinous practice that has gone on for decades in 
the construction and other industries. The raid on 
the Consulting Association offices five years ago 
exposed a database with the names of almost 
4,000 people, many of whom are Scots. Their 
names were held on the database because they 
had been health and safety reps, shop stewards or 
environmental or political activists, or because 
they had simply spoken up about conditions on 
construction sites. Some of the biggest companies 
in Scotland and across the UK were involved, 
such as Balfour Beatty, John Laing, Sir Robert 
McAlpine, Kier, Carillion, the Forth bridge 
constructors joint venture and the rest. 

My amendment 57 seeks to include in the bill 
conditions for the exclusion of companies from 
contracts if they have compiled a list of people to 
be excluded from employment because of trade 
union or other activity. It also seeks to put in place 
a definition of the remedial action that contractors 
have to take to get back on to tender lists. In short, 
they would have to own up to what they had done, 
apologise to those involved and pay appropriate 
compensation following negotiation of an 
agreement with representatives of the victim. By 
putting such a provision in the bill, we would show 
how seriously we take the issue and leave no 
room for employers who may try to refuse to 
comply. 

I pay tribute to the blacklist support group, Unite 
the Union, the GMB and the Union of 
Construction, Allied Trades and Technicians and, 
more important, to the ordinary men and women 
who have refused to accept that this is just the 
way of things. For me, they are the heroes of the 
story and we owe it to them to take action. 

I accept that, since we began the campaign on 
the issue, the Government has moved 
significantly, but I think that we probably disagree 
on the best way to deal with it. 

I move amendment 56. 

Jayne Baxter (Mid Scotland and Fife) (Lab): 
The problems of zero-hours contracts, in their 
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most extreme and exploitative sense, have been 
well documented in the past few months and 
years. At their worst, zero-hours contracts, 
although they provide no guarantee of a minimum 
number of hours or income, restrict those 
contracted on them from working for any other 
employer. For too many workers, those contracts 
mean poverty wages, no guaranteed income and 
minimal rights. Employees are trapped in a 
restrictive contract and, in many cases, have no 
opportunity to seek other work even if they are not 
being offered any hours in their current job. 

I note that in May last year the Minister for 
Youth Employment stressed that 
“some people will choose to undertake zero-hours 
contracts because they want and need that flexibility for 
their life”.—[Official Report, 22 May 2013; c 20116.] 

There may well be some circumstances in which a 
contract that does not specify the minimum 
number of hours or even fixed working times can 
work well for those who are on them. However, 
there must be the opportunity to seek legal or 
trade union advice before signing up to a contract 
that provides no guarantee of a minimum number 
of hours, as it is clear that there are still 
unscrupulous employers out there. It is even 
clearer that companies that benefit from public 
sector contracts should not engage in exploitative 
employment practices. 

My amendment 58 seeks to exclude those 
exploitative economic operators from tendering for 
contracts. I am interested to hear the cabinet 
secretary’s views on my amendment. If the 
Scottish Government is unable to support my 
amendment, I hope that it will support action on 
the matter in future and accept an updated 
amendment at stage 3. 

Nicola Sturgeon: I thank both Neil Findlay and 
Jayne Baxter for lodging their amendments. I hope 
that it is accepted that if there is a difference of 
opinion on the amendments, it is about means 
rather than ends. Regardless of the decisions that 
the committee takes on the amendments, I will 
consider any amendments that are lodged at 
stage 3. I signal a clear intention on the 
Government’s part to work with members, other 
parties, trade unions and other interested 
organisations to ensure that we eradicate tax 
avoidance, blacklisting and the inappropriate use 
of zero-hours contracts. I hope that we all unite 
around that aim. 

Sections 22 and 23 of the bill contain provisions 
that will allow the Government to make regulations 
that specify the circumstances in which economic 
operators should be excluded from competition. I 
have already made it clear—I make it clear again 
today—that I intend to make regulations on 
blacklisting, and when the Revenue Scotland and 
Tax Powers Bill becomes law we will also look at 

what the regulations can say to maximise our 
actions to eliminate tax avoidance. 

Section 23 of the Procurement Reform 
(Scotland) Bill, as introduced, makes provision for 
those regulations. I reiterate that the Government 
will take whatever steps we believe are necessary 
and appropriate to ensure that tax avoidance will 
not succeed in Scotland. I agree with Neil 
Findlay’s points about the implications and 
consequences of tax avoidance, which hits 
everybody in the country, particularly those who 
rely on our public services, and we should not 
tolerate it. We have made our position on the 
issue clear over a prolonged period of time and we 
will continue to do so. 

We have also been clear that we are opposed to 
the inappropriate use of zero-hours contracts. I 
reiterate again today that we will use the guidance 
on workforce matters that is provided for by 
section 24 of the bill to address the issue in the 
way that we deem appropriate. 

11:15 
I will outline the reasons for my concerns more 

fully. They relate to the limitations that, perhaps 
counterintuitively, we would place upon ourselves 
by agreeing to the amendments, particularly Neil 
Findlay’s amendments 56 and 57. We need the 
flexibility that regulations provide to be able to 
adapt the approach that we take in the event that 
there are changes in employment legislation or 
related matters. Those areas are currently outwith 
the responsibility and control of this Parliament. 

I draw the committee’s attention to the House of 
Commons Scottish Affairs Committee report on 
blacklisting, which was published last Friday. I was 
very pleased to see that the report acknowledges 
that the Scottish Government has already gone 
further than the Welsh Assembly Government in 
tackling blacklisting, specifically through 
procurement policy. However, the report also 
noted: 

“Representatives for UCATT, GMB and Unite agreed 
that blacklisting would continue to be a problem until legal 
sanctions against it were strengthened.” 

We need to continue to put pressure on the UK 
Government to respond. The legislation on 
blacklisting is employment legislation, which is 
reserved to the UK Government. That is not 
something that I am happy with, but that is the 
situation. I have written to the chair of the Scottish 
Affairs Committee—I copied the convener of this 
committee in to the letter—pointing out that, 
although I think that the House of Commons 
committee is right to recognise the influence that 
purchasing power can bring to bear on these 
issues, it is also important to understand that a 
purchaser’s ability to take action depends on other 

898



2865  19 MARCH 2014  2866 
 

 

legislation, which is currently reserved to 
Westminster. I have urged the House of Commons 
committee—and I hope that this committee can 
provide support on this—not to lose sight, in its 
future consideration, of those concerns that have 
been expressed by the unions. If the UK 
Government decides to strengthen its legislation in 
this area, as I hope it does, we would need to be 
able to adapt our approach quickly to bring it into 
line with a changed legislative framework. 

This is where the counterintuitive bit comes in. 
The amendments in this group would make it more 
difficult for us to do that, because we would have 
to change primary legislation, as opposed to 
secondary legislation. This is an area in which 
policy and law are developing and we need the 
additional flexibility that regulations provide. I want 
nobody to be in any doubt, however, that we 
regard the practice of blacklisting as totally 
abhorrent. We are continuing and will continue to 
work with the Scottish Trades Union Congress and 
individual trade unions, including Unite, the Union 
of Construction, Allied Trades and Technicians, 
the GMB and Unison—to which I pay tribute—to 
develop our policy on this issue with a view to 
ensuring that we can eradicate the practice in 
Scotland once and for all. 

I have already indicated that we intend to deal 
with the position on zero-hours contracts through 
workforce-related guidance. I think that that is the 
appropriate approach, but I am happy to give an 
undertaking to Jayne Baxter to consider any 
amendments that are lodged for stage 3. 

For the reasons that I have outlined, I ask 
committee members not to support the 
amendments in this group but, in rejecting them, to 
be under no illusion about our determination to 
deal with these issues and to work with the 
committee and others in doing so. 

Neil Findlay: As I mentioned at the beginning, I 
think that the Parliament has the ability to use its 
powers on both the issues that we have 
discussed. By putting them in the bill, we up the 
ante and make it clear how we want them to be 
addressed. 

I was disappointed that, although the Deputy 
First Minister offered talks with interested 
members and trade unions when we debated 
blacklisting last year, when I wrote to her on the 
matter, the offer of holding talks with members 
was withdrawn, and it was only the trade unions 
that had the discussions. If those talks with 
members had taken place, we would perhaps 
have been able to come to a closer position. 

The Convener: The question is, that 
amendment 56 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 56 disagreed to. 

Amendment 57 moved—[Neil Findlay]. 

The Convener: The question is, that 
amendment 57 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 57 disagreed to. 

Amendment 58 moved—[Jayne Baxter].  

The Convener: The question is, that 
amendment 58 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0.  

Amendment 58 disagreed to.  
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Section 22—Exclusion of economic 
operators on grounds of criminal activity 

Amendment 24 moved—[Nicola Sturgeon]—and 
agreed to.  

Section 22, as amended, agreed to.  

Section 23—Selection of tenderers 

Amendment 25 moved—[Nicola Sturgeon]—and 
agreed to. 

Section 23, as amended, agreed to.  

Section 24—Guidance on selection of 
tenderers 

Amendments 26 and 27 moved—[Nicola 
Sturgeon]—and agreed to.  

Amendment 28 not moved.  

Amendments 29 and 30 moved—[Nicola 
Sturgeon]—and agreed to.  

Section 24, as amended, agreed to.  

Sections 25 to 34 agreed to.  

After section 34  

The Convener: The next group is on remedies: 
power to transfer forum from courts to first-tier 
tribunal. Amendment 31, in the name of the 
Deputy First Minister, is grouped with amendment 
34.  

Nicola Sturgeon: The stage 1 report supported 
the suggestion that we consider the establishment 
of a procurement tribunal or ombudsman. That will 
be considered in the context of our transposition of 
the new EU public procurement directives, on 
which we intend to consult later this year. The 
remedies directive allows for considerable 
flexibility for member states to adopt an approach 
to remedies that is consistent with a particular 
national legal system’s preferences. The directive 
already provides an option to introduce a form of 
administrative review body or tribunal that 
operates at a tier below the national courts, and 
many other member states have chosen to 
introduce such bodies as part of their 
implementation of the directive. 

Scotland has given effect to the public 
procurement remedies directive in the 2012 
regulations. When we transpose the new EU 
procurement directive, we will have the opportunity 
to revisit our implementation of the associated 
remedies directive. Should we seek to provide for 
remedies before a tribunal, that would not extend 
to dealing with remedies under the bill as currently 
drafted. Amendment 31 is therefore intended to 
allow us to amend the remedies in the bill in the 
event that, when we transpose the new directive, 
which will probably be in 2015, we include 

provision for procurement cases to be considered 
by the first-tier tribunal for Scotland.  

If it is decided that an ombudsman should be 
established, separate legislative provision would 
require to be made. As such, that is not included in 
amendment 31.  

Amendment 31 provides for the amendment of 
the remedies by regulation, and amendment 34 
would make such regulations subject to the 
affirmative procedure.  

I ask the committee to support amendments 31 
and 34.  

I move amendment 31.  

Amendment 31 agreed to.  

Section 35 agreed to.  

Section 36—The Directive, Public Contracts 
Regulations and EU-regulated procurements 

Amendment 59 moved—[Mary Fee]. 

The Convener: The question is, that 
amendment 59 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0.  

Amendment 59 disagreed to.  

Amendment 60 moved—[Mary Fee]. 

The Convener: The question is, that 
amendment 60 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Fee, Mary (West Scotland) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 

Against 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 
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The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 60 disagreed to. 

Amendment 82 not moved. 

Section 36 agreed to. 

Section 37 agreed to. 

Section 38—Subordinate legislation 

The Convener: We move on to regulations 
about dynamic purchasing systems: parliamentary 
procedure. Amendment 32, in the name of the 
Deputy First Minister, is the only amendment in 
the group. 

Nicola Sturgeon: Amendment 32 responds to 
scrutiny by the Delegated Powers and Law 
Reform Committee and will change the approach 
to regulations made under section 7 on dynamic 
purchasing systems, so that they will be subject to 
the affirmative rather than the negative procedure. 

I move amendment 32. 

Amendment 32 agreed to. 

Amendments 33 and 34 moved—[Nicola 
Sturgeon]—and agreed to. 

Section 38, as amended, agreed to. 

Sections 39 and 40 agreed to. 

Long title agreed to. 

The Convener: That ends stage 2 
consideration. The bill will be reprinted, as 
amended. The Parliament has not yet determined 
when stage 3 will take place, but members can 
now lodge stage 3 amendments with the 
legislation team at any time. You will be informed 
of the deadline for lodging amendments when it 
has been determined. 
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Amendments to the Bill since the previous version are indicated by sidelining in the right 
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Procurement Reform (Scotland) Bill 

[AS AMENDED AT STAGE 2] 
 

 

 

 

An Act of the Scottish Parliament to make provision about the procedures relating to the award of 

certain public contracts; to require certain authorities to produce procurement strategies and 

annual reports; and for connected purposes. 

 

 

PART 1 

KEY CONCEPTS AND APPLICATION 5 

Contracting authorities 

1 Contracting authorities 

(1) For the purposes of this Act, a “contracting authority” is— 

(a) a body, office-holder or other person listed in the schedule, or 

(b) any other person who is a contracting authority for the purposes of the Public 10 

Contracts Regulations and whose functions— 

(i) are exercisable in or as regards Scotland, and 

(ii) do not relate to reserved matters within the meaning of the Scotland Act 

1998 (c.46). 

(2) The Scottish Ministers may by order modify the meaning of “contracting authority” for 15 

the purposes of this Act. 

(3) An order under subsection (2) may amend subsection (1) and the schedule. 

 
Regulated procurements 

2 Regulated procurements 

For the purposes of this Act, a “regulated procurement” is— 20 

(aa) any procedure carried out by a contracting authority in relation to the award of a 

proposed regulated contract including, in particular— 

(i) the seeking of offers in relation to the contract, and 

(ii) the selection of economic operators, 

(b) the award of a regulated contract by a contracting authority. 25 
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Regulated contracts 

3 Regulated contracts 

(1) A contract is regulated if— 

(a) it is a public contract, 

(b) the estimated value of the contract (see section 5) is equal to or greater than the 5 

contract threshold, and 

(c) the contract is not an excluded contract (see section 4). 

(2) For the purposes of this Act, the contract threshold is as follows— 

 Type of contract Threshold 

10 Public contract (other than a public works contract) £50,000 

 Public works contract £2,000,000 

 

(3) The Scottish Ministers may by order amend the table in subsection (2) so as to substitute 

for the figures specified there for the time being such other figures as they consider 

appropriate

 

4 Excluded contracts 15 

(1) A contract is an excluded contract for the purposes of section 3 if— 

(a) it is a contract of a kind mentioned in paragraph (1) or (2) of regulation 6 of the 

Public Contract Regulations, 

(b) the following conditions apply— 

(i) it is for the purpose of acquiring goods, works or services in order to sell, 20 

hire or provide them to other persons, 

(ii) the contracting authority will not have an exclusive right to sell, hire or 

provide the goods, works or services, and 

(iii) the conditions on which the contracting authority intends to sell, hire or 

provide them are the same as or similar to the conditions on which another 25 

person could sell, hire or provide the same or similar goods, works or 

services, or 

(c) the principal purpose of the contract is to acquire goods, works or services in 

connection with research or development undertaken by the contracting authority. 

(2) The Scottish Ministers may by regulations amend subsection (1) so as to modify the 30 

kinds of contracts which are or are not excluded contracts.  

 

5 Estimated value of contract 

(1) For the purposes of this Act, the estimated value of a contract is the value of the total 

consideration (not including value added tax) which the contracting authority expects to 

be payable under or by virtue of the contract. 35 

(2) The Scottish Ministers may by regulations make further provision about how the 

estimated value of a contract is to be determined.  
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Framework agreements and dynamic purchasing systems 

6 Framework agreements and call-off contracts 

(1) For the purposes of this Act— 

(a) a framework agreement is an agreement between one or more contracting 

authorities and one or more economic operators, the purpose of which is to 5 

establish the terms governing public contracts to be awarded during a given 

period, in particular with regard to price and, where appropriate, the quantity 

envisaged, 

(b) a call-off contract is a contract awarded under a framework agreement. 

(2) This Act applies to framework agreements and call-off contracts as follows— 10 

(a) a framework agreement is treated as a public contract for the purposes of section 3 

(and references to “contract” elsewhere in this Act are to be construed 

accordingly), 

(b) the following provisions do not apply to a regulated procurement in so far as it 

relates to a call-off contract— 15 

(i) section 8(2), 

(ii) section 10, 

(iii) section 18(1), 

(iv) section 22. 

 

7 Dynamic purchasing systems 20 

(1) The Scottish Ministers may by regulations make provision about dynamic purchasing 

systems including, in particular, provision— 

(a) applying this Act to the establishment and operation of a dynamic purchasing 

system as it applies to the carrying out of a regulated procurement with such 

modifications as the regulations may specify, 25 

(b) modifying the application of this Act to a contract awarded under a dynamic 

purchasing system. 

(2) For the purposes of subsection (1), a dynamic purchasing system is an electronic 

system— 

(a) established by a contracting authority to purchase goods, services or works which 30 

are— 

(i) commonly used by the authority, and 

(ii) readily available on the market, and 

(b) which is open to any economic operator who satisfies selection criteria specified 

by the contracting authority. 35 
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PART 2 

GENERAL DUTIES AND PROCUREMENT STRATEGIES 

General duties 

8 General duties 

(1) A contracting authority must, in carrying out a regulated procurement— 5 

(a) treat relevant economic operators equally and without discrimination, 

(b) act in a transparent and proportionate manner. 

(2) A contracting authority must also comply with the sustainable procurement duty. 

(3) However, a contracting authority must not do anything in pursuance of subsection (2) 

that would conflict with its duty under subsection (1). 10 

(4) A relevant economic operator is an economic operator who is a national of, or is 

established in— 

(a) a member State, or 

(b) Iceland, Liechtenstein or Norway. 

(5) Subsection (1) does not apply in relation to an EU-regulated procurement. 15 

 

9 Sustainable procurement duty 

(1) For the purposes of this Act, the sustainable procurement duty is the duty of a 

contracting authority— 

(a) before carrying out a regulated procurement, to consider how in conducting the 

procurement process it can— 20 

(i) improve the economic, social, and environmental wellbeing of the 

authority’s area, 

(ii) facilitate the involvement of small and medium enterprises, third sector 

bodies and supported businesses in the process, and 

(iii) promote innovation, and 25 

(b) in carrying out the procurement, to act with a view to securing such improvements 

identified as a result of paragraph (a)(i). 

(2) The contracting authority must consider under subsection (1) only matters that are 

relevant to what is proposed to be procured and, in doing so, consider the extent to 

which it is proportionate in all the circumstances to take those matters into account. 30 

(3) In this section— 

“small and medium enterprises” means businesses with not more than 250 

employees, 

“third sector bodies” means organisations (other than bodies established under an 

enactment) that exist wholly or mainly to provide benefits for society or the 35 

environment. 

 

9A Guidance on sustainable procurement duty 

(1) The Scottish Ministers may publish guidance on the sustainable procurement duty. 
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(2) Contracting authorities must have regard to any guidance published under this section. 

(3) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament. 

 

10 Supported businesses 

(1) Despite section 8, a contracting authority may restrict participation in a regulated 5 

procurement (other than an EU-regulated procurement) to supported businesses only. 

(2) Where a contracting authority restricts participation under subsection (1), it must state 

that fact in the contract notice. 

(3) For the purposes of this Act, a “supported business” is an economic operator who 

operates a supported business, supported employment programme or supported factory 10 

within the meaning of regulation 7 of the Public Contracts Regulations. 

 

10A Contracts for health or social care services 

(1) Despite section 8, a contracting authority may award a contract for a health or social 

care service without seeking offers in relation to the proposed contract. 

(2) In relation to a regulated procurement where, by virtue of subsection (1), a contracting 15 

authority does not seek offers, section 18(1) does not apply. 

(3) The Scottish Ministers may by regulations make provision specifying what is a health or 

social care service for the purposes of subsection (1) and section 10B(1). 

 

10B Guidance on procurements for health or social care services 

(1) The Scottish Ministers must publish guidance on the carrying out of regulated 20 

procurements relating to contracts for health or social care services. 

(2) Contracting authorities must have regard to any guidance published under this section. 

(3) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament. 

 

10C Other circumstances in which contract can be awarded without competition 25 

(1) The Scottish Ministers may by regulations specify circumstances in which a contracting 

authority may, despite section 8, award a regulated contract without seeking offers in 

relation to the proposed contract. 

(2) In relation to a regulated procurement where, by virtue of regulations made under 

subsection (1), a contracting authority does not seek offers, section 18(1) does not apply. 30 

 

Procurement strategy and annual report 

11 Procurement strategy 

(1) A contracting authority which expects to have significant procurement expenditure in 

the next financial year must, before the start of that year— 

(a) prepare a procurement strategy setting out how the authority intends to carry out 35 

regulated procurements, or 

911



6 Procurement Reform (Scotland) Bill 

Part 2—General duties and procurement strategies 

 

(b) review its procurement strategy for the current financial year and make such 

revisions to it as the authority considers appropriate. 

(2) Subsection (3) applies where a contracting authority— 

(a) has not, in relation to a financial year, prepared or reviewed a strategy under 

subsection (1), and  5 

(b) becomes aware of the likelihood of having significant procurement expenditure 

during that year. 

(3) The contracting authority must, as soon as practicable after it becomes aware of the 

likelihood of having significant procurement expenditure— 

(a) prepare a procurement strategy setting out how the authority intends to carry out 10 

regulated procurements, or  

(b) review its most recent procurement strategy and make such revisions to it as the 

authority considers appropriate. 

(4) An authority has significant procurement expenditure in a year if the sum of the 

estimated values of the contracts to which its regulated procurements in that year relate 15 

is equal to or greater than £5,000,000. 

(5) The procurement strategy must, in particular— 

(a) set out how the authority intends to ensure that its regulated procurements will— 

(i) contribute to the carrying out of its functions and the achievement of its 

purposes, 20 

(ii) deliver value for money, and 

(iii) be carried out in compliance with its duties under section 8, 

(b) include a statement of the authority’s general policy on— 

(i) the use of community benefit requirements, 

(ii) consulting and engaging with those affected by its procurements, and  25 

(iii) the procurement of fairly and ethically traded goods and services, 

(c) set out how the authority intends to ensure that, so far as reasonably practicable, 

the following payments are made no later than 30 days after the invoice (or 

similar claim) relating to the payment is presented— 

(i) payments due by the authority to a contractor, 30 

(ii) payments due by a contractor to a sub-contractor, 

(iii) payments due by a sub-contractor to a sub-contractor, 

(d) address such other matters as the Scottish Ministers may by order specify. 

(6) The Scottish Ministers may by order modify subsection (4) so as to substitute for the 

figure specified there for the time being such other figure as they consider appropriate. 35 

 

12 Joint strategies 

A group of two or more contracting authorities may have a joint procurement strategy 

for both or, as the case may be, all of the authorities in the group. 
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13 Compliance with strategy 

A contracting authority which is required to prepare or review a procurement strategy in 

relation to a financial year must ensure that its regulated procurements in that year are, 

so far as reasonably practicable, carried out in accordance with its strategy. 

 

14 Annual procurement reports 5 

(1) A contracting authority which is required to prepare or revise a procurement strategy in 

relation to a financial year must prepare an annual procurement report on its regulated 

procurement activities as soon as reasonably practicable after the end of that financial 

year. 

(2) The report must include— 10 

(a) a summary of the regulated procurements that have been completed during the 

year covered by the report, 

(b) a review of whether those procurements complied with the authority’s 

procurement strategy, 

(c) to the extent that any regulated procurements did not comply, a statement of how 15 

the authority intends to ensure that future regulated procurements do comply, 

(ca) a summary of any community benefit requirements imposed as part of a regulated 

procurement that were fulfilled during the year covered by the report, 

(d) a summary of the regulated procurements the authority expects to commence in 

the next two financial years, 20 

(e) such other information as the Scottish Ministers may by order specify. 

(3) For the purposes of subsection (2)(a), a regulated procurement is completed when the 

award notice is published or when it otherwise comes to an end. 

 

15 Publication etc. 

(1) A contracting authority must publish— 25 

(a) the procurement strategy prepared under section 11, 

(b) any revised strategy prepared under that section, 

(c) the annual procurement report prepared under section 14. 

(2) Publication is to be in such manner as the authority considers appropriate but must 

include publication on the internet. 30 

(3) On publishing a document under subsection (1), the authority must notify the Scottish 

Ministers. 

 

16 Guidance 

(1) The Scottish Ministers must publish guidance on the preparation and publication of 

procurement strategies and annual procurement reports. 35 

(2) The guidance may, in particular, cover— 

(a) consultation to be undertaken in relation to the preparation of a strategy, 

(b) the form and content of strategies and reports, 
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(c) the process by which an authority approves its strategy. 

(3) The guidance may include a model procurement strategy and model annual report. 

(4) Contracting authorities must have regard to any guidance published under this section. 

(5) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament. 5 

 

PART 3 

SPECIFIC DUTIES 

Publication of notices on Public Contracts website 

17 Public Contracts website 

(1) The Scottish Ministers must establish and maintain a website (the “Public Contracts 10 

website”) for the purpose of publicising, in relation to regulated procurements— 

(a) the seeking of offers, and 

(b) the award of contracts. 

(2) The Scottish Ministers may use the Public Contracts website for such other purposes as 

they consider appropriate. 15 

 

18 Publication of contract notices and award notices 

(1) A contracting authority must publicise its intention to seek offers as part of a regulated 

procurement on the Public Contracts website. 

(2) A contracting authority must publicise the award of a contract under a regulated 

procurement on the Public Contracts website. 20 

(3) The Scottish Ministers may by regulations make further provision about publication 

under this section. 

(4) The regulations may, in particular, make provision— 

(a) requiring the duties under subsection (1) and (2) to be complied with within a 

specified period, 25 

(b) providing that, in relation to regulated procurements of a specified description— 

(i) the duty in subsection (1) or (2) need not be complied with, or 

(ii) the duty need only be complied with in specified circumstances, 

(c) specifying the information that must be publicised, 

(d) providing that a contracting authority may withhold information from publication 30 

in specified circumstances. 

(5) In subsection (4), “specified” means specified in the regulations. 

(6) In this Act— 

“contract notice” means the information published in accordance with subsection 

(1), 35 

“award notice” means the information published in accordance with subsection 

(2). 
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Community benefit requirements 

19 Community benefit requirements 

For the purposes of this Act, a community benefit requirement is a contractual 

requirement imposed by a contracting authority— 

(a) relating to— 5 

(i) training and recruitment, or 

(ii) the availability of sub-contracting opportunities, or 

(b) which is otherwise intended to improve the economic, social or environmental 

wellbeing of the authority’s area in a way additional to the main purpose of the 

contract in which the requirement is included. 10 

 

20 Community benefit requirements in major contracts 

(1) This section applies where a contracting authority proposes to carry out a regulated 

procurement in relation to which the estimated value of the contract is equal to or 

greater than £4,000,000. 

(2) The contracting authority must, before carrying out the procurement, consider whether 15 

to impose community benefit requirements as part of the procurement. 

(3) The contracting authority must, in the contract notice relating to the procurement, 

include— 

(a) a summary of the community benefit requirements it intends to include in the 

contract, or 20 

(b) where it does not intend to include any such requirements, a statement of its 

reasons for not including any requirements. 

(4) Where community benefit requirements are included in a contract, the contracting 

authority must include in the award notice a statement of the benefits it considers will be 

derived from those requirements. 25 

(5) The Scottish Ministers may by order modify subsection (1) so as to substitute for the 

figure specified there for the time being such other figure as they consider appropriate. 

 

21 Guidance on community benefit requirements 

(1) The Scottish Ministers may publish guidance on the use of community benefit 

requirements. 30 

(2) The guidance may, in particular, cover— 

(a) consultation that should take place before a contracting authority determines 

whether or not to include community benefit requirements in a contract to which 

section 20 applies, 

(b) the information that should be contained in a contract notice and award notice in 35 

relation to community benefit requirements, 

(c) the circumstances in which inclusion of community benefit requirements would or 

would not be appropriate. 

(3) Contracting authorities must have regard to any guidance published under this section. 
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(4) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament. 

 
Selection of tenderers 

22 Exclusion of economic operators on grounds of criminal activity 

(1) The Scottish Ministers may by regulations require a contracting authority to exclude an 5 

economic operator from a regulated procurement (other than an EU-regulated 

procurement) if any of the following have been convicted of an offence specified in the 

regulations— 

(a) the economic operator, 

(b) a director, secretary, office-holder, or partner of the economic operator, or 10 

(c) another person having powers of representation, decision-making or control in 

relation to the economic operator. 

(2) Regulations under this section may make provision— 

(a) specifying evidence that is to be conclusive in determining whether or not a 

person has been convicted of an offence, 15 

(b) specifying circumstances in which a contracting authority may award a contract to 

an economic operator despite being otherwise prohibited from doing so under the 

regulations. 

 

23 Selection of tenderers 

(1) The Scottish Ministers may by regulations make further provision about the selection by 20 

contracting authorities of economic operators in relation to a regulated procurement 

(other than an EU-regulated procurement) including, in particular, provision about— 

(a) the use of minimum standard requirements to assess the suitability of economic 

operators in relation to a regulated procurement, 

(b) the circumstances in which an economic operator may or may not be excluded on 25 

the basis of criteria specified in the regulations, 

(c) the procedure that is to be followed in determining whether or not to exclude an 

economic operator. 

(2) In subsection (1)(a), a minimum standard requirement is a requirement that an economic 

operator has a particular financial standing, technical ability or other characteristic. 30 

(3) Without prejudice to the generality of subsection (1)(b), criteria which may be specified 

in the regulations include— 

(a) that— 

(i) the economic operator, 

(ii) a director, secretary, office-holder or partner of the economic operator, or 35 

(iii) another person having powers of representation, decision-making or control 

in relation to the economic operator, 

has been convicted of an offence, 

(b) that the economic operator has failed to comply with— 
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(i) an obligation to pay tax, or 

(ii) another statutory duty (other than by committing an offence) specified in 

the regulations, 

(c) that the economic operator has committed an act of misconduct of a kind specified 

in the regulations, 5 

(d) that the economic operator has entered into an agreement with another economic 

operator aimed at distorting competition, 

(e) that the economic operator does not have a licence, possession of which is 

necessary to perform the contract, 

(f) that the economic operator is not a member of a regulatory body, membership of 10 

which is necessary to perform the contract, 

(g) that the economic operator has granted a trust deed for creditors or become 

otherwise apparently insolvent or is the subject of a petition presented for 

sequestration, 

(h) that a receiver or administrator has been appointed in relation to the economic 15 

operator, 

(i) that the economic operator’s performance in relation to another regulated 

procurement was not satisfactory. 

(4) Regulations under this section may make provision specifying evidence that is to be 

conclusive in determining whether or not such criteria are met. 20 

 

24 Guidance on selection of tenderers 

(1) The Scottish Ministers may publish guidance about the selection of economic operators 

in relation to a regulated procurement. 

(2) The guidance may, in particular, cover— 

(a) the use of questionnaires in the assessment of the suitability of economic 25 

operators, 

(b) the matters relating to the recruitment and terms of engagement of persons 

involved in producing, providing or constructing the subject matter of the 

regulated procurement that are to be taken into account in assessing the suitability 

of an economic operator. 30 

(3) Contracting authorities must have regard to any guidance published under this section. 

(4) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament. 

 

Technical specifications 

25 Technical specifications 35 

(1) The Scottish Ministers may by regulations make provision about the use of technical 

specifications in regulated procurements (other than EU-regulated procurements). 

(2) In this section, a technical specification is a specification which defines required 

characteristics of— 

(a) goods, services or works,  40 
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(b) the way in which the goods, services or works are to be produced, provided or 

constructed, 

(c) any process relating to another stage in the life cycle of the goods, services or 

works. 

(3) Regulations under this section may, in particular, make provision or further provision 5 

about— 

(a) the matters which are to be taken into account by contracting authorities in 

determining which technical specifications are to be imposed, 

(b) the extent to which technical specifications may— 

(i) be defined by reference to national or international standards or other 10 

similar specifications, 

(ii) include requirements based on the performance or functionality of the 

goods, services or works, 

(c) circumstances in which a contracting authority must treat a tender as complying 

with a technical specification, 15 

(d) the wording of technical specifications. 

 
Charges for participation in procurement process 

26 Charges for participation in procurement process 

A contracting authority must not charge an economic operator a fee for participating in 

any part of the process relating to a regulated procurement (including a fee to provide 20 

any document required to participate in that process). 

 
Giving of reasons 

27 Giving of reasons to unsuccessful participants 

(1) This section applies to a regulated procurement (other than an EU-regulated 

procurement). 25 

(2) A contracting authority must, as soon as reasonably practicable after deciding to exclude 

an economic operator from participating in the procurement process at any stage before 

the economic operator has submitted a tender, notify its decision to the economic 

operator. 

(3) A notice under subsection (2) must include the following information— 30 

(a) the names of the economic operators who have not been so excluded, 

(b) the criteria used to exclude the economic operator in question, 

(c) the contracting authority’s scoring (if any), against those criteria, of the economic 

operator. 

(4) A contracting authority must, as soon as reasonably practicable after deciding to award a 35 

contract, notify its decision to all unsuccessful tenderers. 

(5) A notice under subsection (4) must include the following information— 

(a) the name of the successful tenderer, 

(b) the criteria used to award the contract, 
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(c) the contracting authority’s scoring, against those criteria, of the unsuccessful 

tenderer and the successful tenderer. 

 

28 Request for further information 

(1) The following persons may request further information in relation to a regulated 

procurement (other than an EU-regulated procurement)— 5 

(a) an economic operator who was excluded from participating in the procurement 

process before it submitted a tender, 

(b) an unsuccessful tenderer, 

(c) the successful tenderer. 

(2) The request must be— 10 

(a) in writing, and 

(b) made before the end of the period of 30 days beginning on— 

(i) in the case of a person mentioned in subsection (1)(a) or (b), the day the 

person received a notice under section 27, 

(ii) in the case of the successful tenderer, the day on which it was notified of 15 

the decision to award the contract. 

(3) The contracting authority must, before the end of the period of 30 days beginning on the 

day it receives the request, provide the relevant information. 

(4) The relevant information is— 

(a) in the case of an economic operator excluded from the participating in the 20 

procurement process, a summary of the reasons why the economic operator was 

excluded, 

(b) in the case of an unsuccessful tenderer— 

(i) a summary of the reasons why the tenderer was unsuccessful, and 

(ii) the characteristics and relative advantages of the successful tender, 25 

(c) in the case of the successful tenderer, a description of any improvements the 

contracting authority considers the tenderer could have made to its tender. 

 

29 Withholding information 

Despite sections 27 and 28, the contracting authority may withhold information from a 

person if it considers that disclosure would— 30 

(a) impede law enforcement or otherwise be contrary to the public interest, 

(b) prejudice the commercial interests of any person, or 

(c) prejudice fair competition between economic operators. 

 
Contracts register 

30 Contracts register 35 

(1) A contracting authority must keep and maintain a register of contracts (a “contracts 

register”). 
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(2) The contracts that must be registered are any contracts entered into as a result of a 

regulated procurement. 

(3) In relation to each contract, a contracts register must contain the following 

information— 

(a) the date of award, 5 

(b) the name of the contractor, 

(c) the subject matter, 

(d) the estimated value, 

(e) the start date, 

(f) the end date provided for in the contract (disregarding any option to extend the 10 

contract) or, where there is no date specified, a description of the circumstances in 

which the contract will end, 

(g) the duration of any period for which the contract can be extended. 

(4) The authority may delete an entry in its contracts register only after the contract to 

which it relates has expired or been terminated. 15 

(5) The authority must make the information contained in its contracts register publicly 

available on the internet and by such other means as it considers appropriate. 

(6) However, the authority may withhold an entry or part of an entry in the register if it 

considers that making it publicly available would— 

(a) impede law enforcement or otherwise be contrary to the public interest, 20 

(b) prejudice the commercial interests of any person, or 

(c) prejudice fair competition between economic operators. 

 
Procurement of recycled and recyclable products etc. 

31 Amendment of Climate Change (Scotland) Act 2009 

After section 82 of the Climate Change (Scotland) Act 2009 (asp 12) insert— 25 

“82A Procurement of recycled and recyclable products etc. 

(1) The Scottish Ministers may by regulations require specified contracting 

authorities to ensure that— 

(a) a specified proportion of the goods or works procured by or on behalf of 

the authorities, or 30 

(b) a specified proportion of the materials used in the production, provision 

or construction of goods, services or works so procured, 

 fall within subsection (2). 

(2) Something falls within this subsection if— 

(a) it has been used already (including where it has been refurbished since 35 

that use), 

(b) it has been remanufactured, or 

(c) it is designed to be repaired, reused, refurbished, remanufactured or 

recycled. 
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(3) The regulations may, in particular, make provision about— 

(a) the circumstances in which the requirement applies, 

(b) the kinds of things in relation to which the requirement applies, 

(c) how the specified proportions are to be determined, 

(d) the circumstances in which a person may apply to the Scottish Ministers 5 

to have the requirement disapplied, 

(e) subject to section 89— 

(i) the enforcement authority in relation to the regulations, and 

(ii) the functions of that authority, 

(f) the keeping of records and their production to the enforcement authority, 10 

(g) the enforcement of the duties imposed by the regulations, 

(h) offences in relation to failures to comply with requirements of the 

regulations. 

(4) The enforcement authority must have regard to any guidance given by the 

Scottish Ministers to it in relation to the functions conferred on it by the 15 

regulations. 

(5) Persons to whom the regulations apply must have regard to any guidance given 

by— 

(a) the Scottish Ministers, 

(b) the enforcement authority, 20 

 to them in relation to the requirements imposed by the regulations. 

(6) In this section— 

 “contracting authority” has the meaning given by section 1 of the 

Procurement Reform (Scotland) Act 2014, 

 “specified” means specified in the regulations.”. 25 

 

PART 4 

REMEDIES 

32 Actionable duties 

(1) This section applies to a regulated procurement (other than an EU-regulated 

procurement). 30 

(2) A relevant person may bring proceedings against a contracting authority if— 

(a) the person sought, seeks, or would have wished, to be the person to whom the 

regulated contract is awarded,  

(b) the contracting authority is not complying or has not complied with its duties 

imposed under or by virtue of section 8, 18, 22, 23, 24, 25, 26, 27 or, as the case 35 

may be, section 28, and 

(c) in consequence of that failure the relevant person suffers, or risks suffering, loss 

or damage. 
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(3) A relevant person is an economic operator who is a national of, or is established in— 

(a) a member State, or 

(b) Iceland, Liechtenstein or Norway. 

 

33 Procedure and time limits 

(1) Proceedings under section 32 may be brought in the sheriff court or the Court of 5 

Session.  

(2) Before bringing proceedings under section 32, the relevant person must notify the 

contracting authority of— 

(a) the failure by the contracting authority to comply with a duty mentioned in 

subsection (2)(b) of that section, and 10 

(b) the relevant person’s intention to bring proceedings in respect of that failure to 

comply. 

(3) The relevant person must bring proceedings under section 32 before the end of— 

(a) the period of 30 days beginning with the day on which the relevant person first 

knew or ought to have known that grounds for beginning the proceedings had 15 

arisen, or 

(b) such longer period of up to 3 months from that day as the court considers 

appropriate.  

(4) A longer period may be fixed under subsection (3)(b) only if the court considers that 

there is good reason for doing so. 20 

 

34 Determination by the court 

(1) This section applies to the court in determining proceedings brought under section 32. 

(2) The court may by interim order suspend— 

(a) the procedure leading to the award of the regulated contract,  

(b) the implementation of any decision or action taken by a contracting authority in 25 

relation to that procedure. 

(3) In deciding whether to grant an interim order under subsection (2), the court must decide 

whether the negative consequences of such an order are likely to outweigh the benefits, 

having regard to the following considerations— 

(a) that decisions taken by a contracting authority must be reviewed effectively and, 30 

in particular, as rapidly as possible,  

(b) the probable consequences of an interim order for all interests likely to be harmed, 

and 

(c) the public interest.  

(4) The court may if satisfied that a decision or action of the contracting authority was in 35 

breach of a duty mentioned in section 32(2)(b), take one or more of the following 

steps— 

(a) order the setting aside of that decision or action, 

(b) order the contracting authority to amend any document, 
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(c) award damages to the relevant person who has suffered loss or damage in 

consequence of the failure of the contracting authority to comply with its duty. 

(5) If the breach of the duty by the contracting authority is in relation to a regulated contract 

which has been entered into, the court may only make an award under section (4)(c). 

(6) Nothing in this section affects any power that the court may have by virtue of any other 5 

enactment or rule of law. 

 

34A Transfer of forum for proceedings to First-tier Tribunal 

 The Scottish Ministers may by regulations modify sections 33 and 34 so that 

proceedings under section 32 may be brought before the First-tier Tribunal for Scotland 

instead of the sheriff court or Court of Session. 10 

 

PART 5 

GENERAL 

Interpretation 

35 The Directive, Public Contracts Regulations and EU-regulated procurements 

(1) In this Act— 15 

(a) “the Directive” means Directive 2004/18/EC of the European Parliament and of 

the Council, 

(b) “the Public Contracts Regulations” means the Public Contracts (Scotland) 

Regulations 2012 (S.S.I. 2012/88), and 

(c) an “EU-regulated procurement” is a regulated procurement to which the Public 20 

Contracts Regulations apply by virtue of regulation 5(1). 

(2) The Scottish Ministers may by order— 

(a) amend the definition of “the Directive” so as to substitute for the Directive for the 

time being specified there such successor Directive as they consider appropriate, 

(b) amend the definition of “the Public Contracts Regulations” so as to substitute for 25 

the regulations for the time being specified there such other instrument as they 

consider appropriate. 

(3) An order under subsection (2) may make such consequential modifications to subsection 

(1) and any other provision of this Act as the Scottish Ministers consider appropriate. 

 

36 General interpretation 30 

(1) In this Act— 

“award notice” has the meaning given in section 18(6), 

“community benefit requirement” has the meaning given in section 19, 

“contract notice” has the meaning given in section 18(6), 

“contracting authority” has the meaning given in section 1, 35 

“economic operator” means any person who offers the execution of works, the 

supply of products or the provision of services on the market, 

923



18 Procurement Reform (Scotland) Bill 

Part 5—General 

 

“financial year” means the period of 12 months in respect of which the accounts 

of the contracting authority in question are prepared, 

“public contract” has the same meaning as in the Directive, 

“Public Contracts website” has the meaning given in section 17, 

“public works contract” has the same meaning as in the Directive, 5 

“regulated procurement” has the meaning given in section 2. 

(2) In this Act, a contracting authority’s area is the area by reference to which the 

contracting authority primarily exercises its functions, disregarding any areas outside 

Scotland. 

 

Final provisions 10 

37 Ancillary provision 

(1) The Scottish Ministers may by order make such supplementary, incidental, 

consequential, transitional or transitory provision or savings as they consider necessary 

or expedient for the purposes of, or in connection with, any provision made by or under 

this Act. 15 

(2) An order under subsection (1) may modify any enactment (including this Act). 

 

38 Subordinate legislation 

(1) Any power conferred by this Act on the Scottish Ministers to make an order or 

regulations includes the power to make— 

(a) different provision for different cases or descriptions of case or for different 20 

purposes, 

(b) such incidental, supplementary, consequential, transitional, transitory or saving 

provision as the Scottish Ministers consider necessary or expedient. 

(2) Orders or regulations made under the following provisions are subject to the affirmative 

procedure— 25 

(a) section 1(2), 

(b) section 3(3), 

(c) section 4(2), 

(ca) section 7(1), 

(cb) section 10C(1), 30 

(d) section 11(6), 

(e) section 20(5), 

(ea) section 34A, 

(f) section 35(2), 

(g) section 37 (but only if the order adds to, replaces or omits any part of the text of 35 

an Act). 

(3) Any other orders or regulations made under this Act are subject to the negative 

procedure. 
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(4) This section does not apply to an order under section 39(2). 

 

39 Commencement 

(1) This section and sections 35, 36, 37, 38 and 40 come into force on the day of Royal 

Assent. 

(2) The other provisions of this Act come into force on such day as the Scottish Ministers 5 

may by order appoint. 

(3) An order under subsection (2) may contain such transitional, transitory or saving 

provision as the Scottish Ministers consider necessary or expedient. 

 

40 Short title 

The short title of this Act is the Procurement Reform (Scotland) Act 2014. 10 
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SCHEDULE 

(introduced by section 1) 

CONTRACTING AUTHORITIES 

PART 1 

SCOTTISH ADMINISTRATION AND SCOTTISH PARLIAMENT 5 

1 Scottish Ministers 

2 Scottish Parliamentary Corporate Body 

3 Queen’s and Lord Treasurer’s Remembrancer 

4 Keeper of the Records of Scotland 

5 Keeper of the Registers of Scotland 10 

6 Registrar General of Births, Deaths and Marriages for Scotland 

7 Her Majesty’s Inspectors of Constabulary 

8 Her Majesty’s Chief Inspector of Prisons for Scotland 

9 Her Majesty’s Inspector of Anatomy for Scotland 

10 Her Majesty’s inspectors of schools (that is to say, the inspectors of schools appointed 15 

by Her Majesty on the recommendation of the Scottish Ministers under the Education 

(Scotland) Act 1980 (c.44)) 

11 Office of the Scottish Charity Regulator 

12 Procurators fiscal 

13 Scottish Housing Regulator 20 

 

PART 2 

LOCAL GOVERNMENT 

14 A local authority 

15 A joint board established by order under section 62A(1) or 62B(1) of the Local 

Government (Scotland) Act 1973 (c.65) 25 

 

PART 3 

OTHERS 

16 Accounts Commission for Scotland 

17 Architecture and Design Scotland 

18 Audit Scotland 30 

19 Auditor General for Scotland 

20 Board of Trustees for the National Galleries of Scotland 

21 Board of Trustees of the National Museums of Scotland 

22 Board of Trustees of the Royal Botanic Garden, Edinburgh 
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23 Bòrd na Gàidhlig 

24 Chief constable of the Police Service of Scotland 

25 Children’s Hearings Scotland 

26 Commission for Ethical Standards in Public Life in Scotland 

27 Commissioner for Children and Young People in Scotland 5 

28 Common Services Agency for the Scottish Health Service 

29 Creative Scotland 

30 Crofting Commission 

31 A Health Board (constituted under section 2(1)(a) of the National Health Service 

(Scotland) Act 1978 (c.29)) 10 

32 Healthcare Improvement Scotland 

33 Her Majesty’s Chief Inspector of Prosecution in Scotland 

34 Highlands and Islands Enterprise 

35 Lands Tribunal for Scotland 

36 Local Government Boundary Commission for Scotland 15 

37 Mental Welfare Commission for Scotland 

38 National Library of Scotland 

39 A National Park authority established by virtue of a designation order under section 6 of 

the National Parks (Scotland) Act 2000 (asp 10) 

40 Parole Board for Scotland 20 

41 Police Investigations and Review Commissioner 

42 Private rented housing panel 

43 Royal Commission on the Ancient and Historical Monuments of Scotland 

44 Scottish Children’s Reporter Administration 

45 Scottish Commission for Human Rights 25 

46 Scottish Court Service 

47 Scottish Criminal Cases Review Commission 

48 Scottish Enterprise  

49 Scottish Environment Protection Agency 

50 Scottish Fire and Rescue Service 30 

51 Scottish Further and Higher Education Funding Council 

52 Scottish Information Commissioner 

53 Scottish Land Court 

54 Scottish Law Commission 

55 Scottish Legal Aid Board 35 

56 Scottish Legal Complaints Commission 
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57 Scottish Natural Heritage 

58 Scottish Police Authority 

59 Scottish Public Services Ombudsman 

60 Scottish Qualifications Authority 

61 Scottish Road Works Commissioner 5 

62 Scottish Social Services Council 

63 Scottish Sports Council 

64 Social Care and Social Work Improvement Scotland 

65 A Special Health Board (constituted under section 2(1)(b) of the National Health 

Service (Scotland) Act 1978 (c.29)) 10 

66 Standards Commission for Scotland 

67 The Skills Development Scotland Co. Ltd (registered number SC202659) 

68 VisitScotland 

69 Water Industry Commission for Scotland 
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SP Bill 38A–EN 1 Session 4 (2014) 

  

 

PROCUREMENT REFORM (SCOTLAND) BILL 

[AS AMENDED AT STAGE 2] 

 
—————————— 

  

REVISED EXPLANATORY NOTES 

 

 

 

INTRODUCTION 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these Revised 

Explanatory Notes are published to accompany the Procurement Reform (Scotland) Bill (introduced 

in the Scottish Parliament on 3 October 2013) as amended at stage 2.  Text has been added or deleted 

as necessary to reflect the amendments made to the Bill at Stage 2 and these changes are indicated by 

sidelining in the right margin.   

2. These Explanatory Notes have been prepared by the Scottish Government in order to 

assist the reader of the Procurement Reform (Scotland) Bill and to help inform debate on it.  

They do not form part of the Bill and have not been endorsed by the Parliament 

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 

section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. In broad terms, the Bill introduces a degree of regulation for procurements concerning the 

tranche of contracts above certain financial thresholds specified in the Bill and below the 

financial thresholds contained in the Public Contracts (Scotland) Regulations 2012 (S.S.I. 

2012/88)
1
.  It also makes provision in relation to a wider range of procurements, most notably 

creating obligations concerning advertising, community benefits and procurement strategies.   

5. The Bill will establish a national legislative framework for sustainable public 

procurement.  It places a small number of general duties on contracting authorities regarding 

their procurement activities and some specific measures aimed at promoting good, transparent 

and consistent practice in procurement.  The Bill also places some administrative requirements 

on larger spending contracting authorities to publish procurement strategies and annual reports, 

which will aid visibility of the purchasing activities of these bodies and how they will meet their 

procurement obligations. 

                                                 
1
 /http://www.legislation.gov.uk/ssi/2012/88/pdfs/ssi_20120088_en.pdf 
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6. The Bill is in five parts and these are described below: 

 Part 1: Key concepts and application of the Bill:  These provisions determine the 

contracting authorities who are covered by the obligations under the Bill and the 

procurements to which the provisions of the Bill apply. 

 Part 2: General duties and procurement strategies:  This imposes general duties of 

equal treatment, non-discrimination, transparency and proportionality.  Provision is 

also made for a sustainable procurement duty imposed upon contracting authorities.  

This part also makes provision for the preparation and publication of procurement 

strategies and annual reports by  certain contracting authorities.   

 Part 3: Specific duties:  This imposes a range of specific duties including duties 

relating to advertising of contract opportunities and consideration of community 

benefit requirements.  These duties also include measures concerning the conduct of 

the procurement processes. 

 Part 4: Remedies:  This part makes provision for remedies available to certain 

economic operators in relation to breach by a contracting authority of its 

procurement obligations.   

 Part 5: General provisions: This contains general interpretative and other 

miscellaneous  provisions.   

COMMENTARY ON SECTIONS 

PART 1: KEY CONCEPTS AND APPLICATION  

Contracting authorities 

Section 1 – Contracting authorities 

7. Section 1(1) of the Bill describes those bodies to whom the provisions of this Bill will 

apply, by providing a definition of a ―contracting authority‖.  This includes the bodies, office-

holders and persons listed in the schedule, and contracting authorities as defined in the Public 

Contracts (Scotland) Regulations 2012 whose functions are exercisable in or as regards Scotland 

and do not relate to reserved matters.  Broadly this includes all Scottish bodies that are subject to 

procurement obligations under the Regulations.  

8. Section 1(2) gives power to the Scottish Ministers to modify the meaning of ―contracting 

authority‖ by order, including the power to amend the definition and the list in the schedule.  By 

virtue of section 38(2) such an order is subject to the affirmative procedure. 

Regulated procurements 

Section 2 – Regulated procurements 

9. Section 2 defines what is meant by a ―regulated procurement‖.  A regulated procurement 

describes only those parts of the procurement process starting with the point at which a 

contracting authority seeks offers (when a contract notice is published) through to the award of 

the contract.  It does not include any pre-market engagement or similar activity undertaken by a 
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contracting authority before it seeks offers under a procurement process, nor does it include any 

activity after the contract is awarded.  

Regulated contracts 

Section 3 – Regulated contracts 

10. This section defines what is meant by a ―regulated contract‖.  A regulated contract is a 

contract which is a ―public contract‖ (defined in section 36 as having the same meaning as in 

Directive 2004/18/EC
2
) under which the contracting authority expects to pay £50,000 or more. If 

the contract is a ―public works contract‖ (also defined in section 36 as having the same meaning 

as in Directive 2004/18/EC), the threshold value is £2,000,000 or more. Section 5 provides 

further detail on the estimated values of contracts, for the purpose of these thresholds.  Public 

contracts meeting these thresholds will be subject to the provisions of this Bill unless they are 

explicitly excluded (see section 4). 

11. Section 3(3) enables the Scottish Ministers by order to amend the thresholds for 

application of this Bill.  By virtue of section 38(2) such regulations are subject to the affirmative 

procedure. 

Section 4 – Excluded contracts  

12. Section 4(1), by reference to regulations 6(1) and 6(2) of the Public Contracts (Scotland) 

Regulations 2012, excludes certain specific types of contracts from the scope of the Bill.  Where 

contracts are for the purpose of acquiring goods, works or services in order to sell, hire or 

provide them to other persons, the contracting authority will not have an exclusive right to sell, 

hire or provide the goods, works or services, and the conditions on which the contracting 

authority intends to sell, hire or provide them are the same as or similar to the conditions on 

which another person could sell, hire or provide the same or similar goods, works or services as a 

reseller, they will be exempt from the Bill.  Contracts that are for the principal purpose of 

undertaking research and development activity will also be exempt from the Bill. 

13. Section 4(2) enables the Scottish Ministers to amend, by regulations, the types of 

contracts which are excluded from the scope of this Bill.  By virtue of section 38(2) such 

regulations are subject to the affirmative procedure. 

Section 5 – Estimated value of contract 

14. Section 5 provides that, for the purposes of calculating contract values, the relevant 

amount is the sum that a contracting authority expects to pay under a public contract (see section 

3).  It is an estimate of the amount, as opposed to the actual sum, excluding any VAT that may 

be payable, that the contracting authority expects to pay.  

15. Section 5(2) enables the Scottish Ministers to make further provision regarding the 

method used to calculate the value of the contract by regulations subject to the negative 

procedure (see section 38(3)). 

                                                 
2
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0114:0240:EN:PDF 
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Framework agreements and dynamic purchasing systems 

Section 6 – Framework agreements and call-off contracts 

16. This section provides a definition of framework agreement and call-off contract and 

clarifies that for the purposes of the Bill they are to be regarded as a ―public contract‖ (see 

section 3) and therefore the provisions of the Bill apply to them. However, some sections will 

not apply to a regulated procurement in so far as it relates to a call-off contract, being a contract 

entered into pursuant to a framework agreement.  These are the sections on general duties 

(section 8(2)), supported businesses (section 10) and exclusion of economic operators (section 

22).  Additionally, the obligation on a contracting authority to publish its intention to seek offers 

on the Public Contracts website (section 18(1)) will not apply in respect of call-off contracts 

(section 6(2)(b)(iii)). 

Section 7 – Dynamic purchasing systems 

17. A dynamic purchasing system is a procedure through which a contracting authority may 

buy goods, services or works (construction). Section 7(1) gives power to the Scottish Ministers 

to make provision in regulations about the application of the provisions of the Bill to dynamic 

purchasing systems and contracts awarded under them.  These regulations are subject to 

affirmative procedure (see section 38(2)).   

18. Section 7(2) defines dynamic purchasing systems for the purposes of this section. 

PART 2: GENERAL DUTIES AND PROCUREMENT STRATEGIES 

General duties 

Section 8 – General duties  

19. Section 8(1) introduces a requirement on contracting authorities, when undertaking 

regulated procurement, to treat all ―relevant economic operators‖ equally and without 

discrimination (although see section 10 on supported businesses), and to act transparently in 

terms of their procurement activities and to ensure that any actions and decisions a contracting 

authority takes are proportionate in relation to the contract(s) in question. 

20. Section 8(2) places a requirement on a contracting authority to comply also with the 

sustainable procurement duty (see section 9).  However section 8(3) states that in complying 

with the sustainable procurement duty, a contracting authority may not act in a way which 

conflicts with its duty under section 8(1).  Section 8(4) defines ―relevant economic operator‖.   

Section 9 – Sustainable procurement duty 

21.  Section 9(1) sets out the specific requirements of the sustainable procurement duty on a 

contracting authority.  This duty includes considering, before starting a procurement 

competition, how, by the way in which it conducts the procurement process, it might improve the 

economic, social and environmental well-being of the authority’s area.  This section also requires 

a contracting authority to consider how, by the way in which it conducts the procurement 

process, it might facilitate the involvement of small and medium enterprises, third sector bodies 

and supported businesses, and also to consider how it can promote innovation.   
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22. Section 9(2) makes clear that the improvement activity considered must only extend to 

those matters which are relevant to what is being procured and to the extent that such matters are 

proportionate to the procurement. 

Section 9A – Guidance on sustainable procurement duty 

23. Section 9A permits the Scottish Ministers to publish guidance on the sustainable 

procurement duty.  Contracting authorities must have regard to any such guidance.  The Scottish 

Ministers must lay a copy of any such guidance before the Scottish Parliament.   

Section 10 – Supported businesses 

24. As an exception to the requirement to treat all bidders equally and without discrimination 

(section 8(1)), section 10 permits a contracting authority to seek offers from supported 

businesses only. This means that if a bidder does not meet the definition of a supported business, 

it can be precluded from participating in a competition on that basis alone. This does not mean 

that a contract can be awarded directly to a supported business (i.e. without competition), but 

rather that the competition will be amongst supported businesses only. 

25. Section 10(3) provides the definition of a supported business, for the purposes of this 

Bill.  A supported business is an economic operator who operates a supported business, 

supported employment programme or supported factory within the meaning of regulation 7 of 

the Public Contracts (Scotland) Regulations 2012
3
.  

Section 10A – Contracts for health or social care services 

26. As an exception to the requirement to treat all bidders equally and without discrimination 

(section 8(1)), section 10A(1) permits a contracting authority to award a contract for health or 

social care services without seeking offers in relation to the proposed contract.   

27. In the case of direct award under section 10A(1), the contracting authority is exempted 

from the requirement to publicise its intention to seek offers set out in section 18(1). 

28. Section 10A(3) gives the Scottish Ministers a power to make regulations to specify what 

is a health or social care service for the purposes of the Bill.  The power is subject to the negative 

procedure (see section 38(3)).   

Section 10B – Guidance on procurements for health or social care services 

29. Section 10B obliges the Scottish Ministers to publish guidance on the carrying out of 

regulated procurements relating to contracts for health or social care services.  Contracting 

authorities must have regard to such guidance.  The Scottish Ministers must lay a copy of such 

guidance before the Scottish Parliament.   

                                                 
3
 http://www.legislation.gov.uk/ssi/2012/88/pdfs/ssi_20120088_en.pdf 
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Section 10C – Other circumstances in which contract can be awarded without competition 

30. Section 10C gives the Scottish Ministers a regulation-making power to specify 

circumstances in which a contracting authority may, as an exception to the requirement to treat 

all bidders equally and without discrimination (section 8(1)), award a regulated contract without 

seeking offers in relation to the proposed contract.  The power is subject to the affirmative 

procedure. 

31. In the case of direct award outlined in section 10C(1), the contracting authority is 

exempted from the requirement to publicise its intention to seek offers set out in section 18(1).   

Procurement strategy and annual report 

Section 11 – Procurement strategy 

32. This section describes the circumstances in which a contracting authority is required to 

prepare a procurement strategy and what, as a minimum, it must contain.   

33. Before the start of any financial year in which a contracting authority considers that it 

may have a total expenditure on regulated procurements (see section 2) exceeding £5,000,000 

(excluding VAT) it is required to prepare a procurement strategy or review an existing 

procurement strategy and make any necessary changes before the start of the next financial year. 

34. Subsection (3) applies if, before the start of its financial year, a contracting authority did 

not prepare a procurement strategy but after the start of that financial year it becomes apparent to 

a contracting authority that its total expenditure on public contracts for that financial year is 

likely to be greater than £5,000,000.  It is required to, as soon as practicable, prepare a 

procurement strategy or review and revise its existing strategy as necessary, as soon as 

reasonably practicable after it becomes aware of the likelihood of the spend over £5,000,000.  

However, there is nothing to preclude a contracting authority from reviewing and making 

revisions to its procurement strategy at any additional interval as it considers appropriate. 

35. Section 11(5) describes what a procurement strategy must include as a minimum and 

provides a power for the Scottish Ministers to make an order subject to the negative procedure 

specifying other matters that a procurement strategy should address (see section 38(3)). 

36. Section 11(6) provides an order-making power for the Scottish Ministers to amend the 

threshold value at which a procurement strategy is required to be prepared or reviewed.  By 

virtue of section 38(2) such an order is subject to the affirmative procedure. 

Section 12 – Joint strategies 

37. This section allows two or more contracting authorities who are required to prepare a 

procurement strategy to have a joint procurement strategy which covers their collective interest. 
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Section 13 – Compliance with strategy 

38. This section places a requirement on a contracting authority obliged to have a 

procurement strategy to ensure, as far is reasonably practicable, that its regulated procurement 

exercises are carried out in accordance with its procurement strategy. 

Section 14 – Annual procurement reports 

39. This section requires a contracting authority that is obliged to prepare or revise a 

procurement strategy to prepare, as soon as reasonably practicable after the end of its financial 

year, prepare an annual procurement report on its regulated procurement activities.   

40. Sections 14(2) provides details of the minimum content that a report should contain. 

41. A significant requirement of subsection (2) is that the contracting authority includes a 

summary of the regulated procurements that have been completed in the financial year.  In 

relation to this, subsection (3) explains when a regulated procurement is completed, that is when 

the award notice is published or when it otherwise comes to an end.   

Section 15 – Publication etc.  

42. Section 15 requires a contracting authority to publish any procurement strategy (section 

11), any revised strategy and any annual procurement report (section 14) it has prepared. 

Publication can take any form the authority deems appropriate, but must as a minimum include 

publication on the internet.  Once publication has occurred, the authority is required to notify the 

Scottish Ministers accordingly (section 15(3)). 

Section 16 – Guidance  

43. This section requires the Scottish Ministers to publish guidance on the preparation and 

publication of procurement strategies (section 11) and annual procurement reports (section 14). It 

provides details of what the guidance may cover, including the possibility of it setting out a 

model procurement strategy and a model annual report. It requires a contracting authority to have 

regard to the guidance, and that the Scottish Ministers must lay a copy of the guidance before the 

Scottish Parliament. 

PART 3: SPECIFIC DUTIES  

Publication of notices on Public Contracts website 

Section 17 – Public Contracts website 

44. Section 17 places a requirement on the Scottish Ministers to establish and maintain a 

website (the ―Public Contracts website‖), which is to be used by contracting authorities to 

publicise the seeking of offers and the award of a contract (which, by virtue of section 6(2)(a), 

includes a framework agreement).   
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Section 18 – Publication of contract notices and award notices  

45. Section 18(1) and (2) requires all contracting authorities to publicise their intention to 

seek offers (contract notice) and the award of a contract or framework agreement (award notice) 

on the Public Contracts website. 

46. Section 18(3) enables the Scottish Ministers to include in regulations, made by negative 

procedure (see section 38(3)), provisions about publication of this information.  Subsection (4) 

details a list of particular, but not exhaustive, provisions that can be included in regulations in 

respect of publication of contract notices and award notices. 

Community benefit requirements 

Section 19 – Community benefit requirements 

47. This section introduces a definition of community benefit requirement for the purpose of 

the Bill.  This is relevant to a contracting authority’s procurement strategy (see section 11(5)(b)) 

and also to the duty  on a contracting authority in section 20 to consider imposing such 

requirements in certain procurements.  

Section 20 – Community benefit requirements in major contracts 

48. Section 20 applies where a contracting authority proposes to carry out a regulated 

procurement equal to or greater than £4,000,000.  In doing so, a contracting authority must 

consider whether to impose community benefit requirements as part of the contract delivery 

before carrying out the procurement.  The contracting authority must include in the contract 

notice a summary of the community benefit requirements it intends to impose or the reasons for 

not including any requirement. 

49. Section 20(4) states that where community benefits requirements are to be included in the 

contract, the contracting authority must state in the award notice the details of the benefits it 

considers will be derived. 

50. The threshold for community benefit requirements can be amended by the Scottish 

Ministers, by order, subject to the affirmative procedure (see section 38(2)). 

Section 21 – Guidance on community benefit requirements 

51. Section 21 gives the Scottish Ministers power to publish statutory guidance in relation to 

the use of community benefit requirements and makes provision regarding the content of that 

guidance. Section 21(3) requires a contracting authority to have regard to any guidance 

published under this section. Section 21(4) obliges the Scottish Ministers to lay a copy of the 

guidance before the Scottish Parliament.   

Selection of tenderers 

Section 22 – Exclusion of economic operators on grounds of criminal activity 

52. The section applies only to regulated procurements which are not also EU-regulated 

procurements, that is procurements covered by regulation 5(1) of the Public Contracts (Scotland) 
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Regulations 2012.  These are a proposed public supply contract, public works contract, Part A 

services contract, framework agreement or dynamic purchasing system, save certain exclusions.  

Subsection (1) enables the Scottish Ministers to make regulations, subject to the negative 

procedure, requiring contracting authorities to exclude an economic operator where the operator 

or certain people connected with the operator have been convicted of an offence specified in the 

regulations. 

53. The regulations made by Ministers may explain how contracting authorities are to 

determine whether or not a bidder has been convicted of an offence. 

54. The regulations may also set out the specific circumstances under which a contracting 

authority may award a contract to a bidder despite the fact that the bidder meets the criteria 

which requires its exclusion. 

Section 23 – Selection of tenderers 

55. Section 23 enables the Scottish Ministers to make regulations, subject to the negative 

procedure, about the selection of economic operators in regulated procurements which are not 

EU-regulated procurements.  The regulations may include provision about the use of minimum 

standard criteria which are designed to identify the suitability of a potential bidder to be invited 

to submit a bid in a regulated procurement.  A minimum standard criterion is one which relates 

to the financial health of the potential bidder, its technical ability or any other characteristic 

referred to in the regulations that this section empowers Ministers to make.  

56. The regulations may also specify how a contracting authority determines whether a 

potential bidder meets the specified minimum standard or not, and section 23(3) sets out criteria 

which may be specified in the regulations. 

Section 24 – Guidance on selection of tenderers 

57. Section 24(1) provides the Scottish Ministers with the power to publish guidance for 

contracting authorities on the selection of economic operators in relation to a regulated 

procurement.  

58. By virtue of section 24(2), the guidance may cover the use of questionnaires and matters 

relating to the recruitment and terms of engagement of those persons who will be involved in 

producing, providing or constructing the subject matter of the regulated procurement.  

59. Section 24(3) requires a contracting authority to have regard to this guidance when 

assessing the suitability of tenderers. 

60. Section 24(4) obliges the Scottish Ministers to lay a copy of the guidance before the 

Scottish Parliament.   
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Technical specifications 

Section 25 – Technical specifications 

61. Section 25 applies only to regulated procurements which are not also EU-regulated 

procurements.  

62. Section 25(1) enables the Scottish Ministers to make regulations, subject to the negative 

procedure (see section 38(3)), regarding the use of technical specifications in regulated 

procurements (other than EU-regulated procurements).  Technical specifications referred to are 

those used in invitation to tender documentation to describe goods, services or works to be 

provided pursuant to the procurement or the way in which the goods, services, materials or 

works are to be produced or provided.  

63. This section also details a non-exhaustive list of particular provisions that may be 

included in regulations in respect of the use of technical specifications. 

Charges for participation in procurement process 

Section 26 – Charges for participation in procurement process 

64. Section 26 prohibits a contracting authority charging a supplier any sort of fee for 

participation in the procurement process.  This includes a fee to provide any document required 

to participate in that process.  

Giving of reasons 

Section 27 – Giving of reasons to unsuccessful participants 

65. The section applies only to regulated procurements which are not also EU-regulated 

procurements. It imposes an obligation on contracting authorities to notify any supplier that 

submitted a pre-qualification questionnaire of the contracting authorities decision at pre-

qualification stage (section 27(2)).  Section 27(4) imposes an obligation on contracting 

authorities to notify all unsuccessful tenderers of its contract award decision as soon as 

reasonably practicable after awarding the contract or the framework agreement.  

66. An economic operator who was excluded from participating in the procurement before 

submitting a tender must receive a notice with the information set out in section 27(3).  An 

economic operator who was an unsuccessful tenderer must receive a notice of the decision with 

the information set out in section 27(5). 

Section 28 – Request for further information 

67. Section 28 sets out that an economic operator who was excluded from participating in the 

procurement before submitting a tender, an unsuccessful tenderer and the successful tenderer can 

ask for further detail over and above any information that may already have been provided by the 

contracting authority. The request must be made in writing and no later than 30 days after 

receiving the notification.  Section 28(4) details the relevant further information which must be 

provided by the contracting authority and to whom. 
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Section 29 – Withholding information 

68. Section 29 provides the circumstances in which a contracting authority would be justified 

in withholding information about the contract award decision from those who would otherwise 

be entitled to receive it under sections 27 and 28.  

Contracts register 

Section 30 – Contracts register 

69. Section 30 requires a contracting authority to keep and maintain a register of current 

contracts and make it publicly available, as a minimum on the internet. The register must include 

those contracts which have been awarded as a result of a regulated procurement.  An entry can 

only be deleted after the relevant contract has expired or been terminated.   

70. Section 30(6) gives details of the circumstances in which a contracting authority is able to 

decide not to include a particular contract in the register.  

Procurement of recyclable and reusable materials 

Section 31 – Amendment of Climate Change (Scotland) Act 2009 

71. Section 31 creates a new section 82A in the Climate Change (Scotland) Act 2009.  That 

new section provides a power for the Scottish Ministers, by regulations, to require specified 

contracting authorities to ensure that a certain proportion of things procured comprise of or 

include recycled material or material that is designed to be recycled.  Subsection (3) sets out the 

kind of provisions that can be made.  Subsection (4) provides for guidance to be given to 

enforcement authorities by the Scottish Ministers.   

72. The new provision complements the existing powers in section 82 of the 2009 Act.    

PART 4: REMEDIES 

Section 32 – Actionable duties  

73. Section 32 applies only to regulated procurements which are not also EU-regulated 

procurements. This section describes the circumstance in which a ―relevant person‖ can bring 

legal proceedings against a contracting authority which may not have complied or be complying 

with its duties under particular sections of this Bill. In order to bring proceedings a relevant 

person must have sought to be awarded the contract and, as a result of the alleged breach, have 

suffered or is placed at risk of suffering a loss or damage.   

Section 33 – Procedure and time limits  

74. Prior to a supplier bringing proceedings under section 33, which may be brought in the 

sheriff court or Court of Session, the supplier must notify the contracting authority of its 

intention to bring proceedings and the failure to comply with the duties referred to above.  The 

time limit for bringing proceedings under section 32 is 30 days from the day on which the 

supplier knew or ought to have known that grounds for starting the proceedings had arisen, or 
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such longer period of up to three months as the court considers appropriate.  Extension of the 

period may be permitted by the court only if it considers that there is good reason for doing so.  

Section 34 – Determination by the court 

75. Section 34 gives the court power to suspend the procedure leading to the award of a 

contract, and to suspend the implementation of any decision or action taken by a contracting 

authority in relation to that procedure. This section further details the considerations to be taken 

into account by the court in considering whether to make such a suspension and lists the 

remedies available to the court where a contracting authority is found to be in breach of its 

duties.  The court must review the decisions taken by a contracting authority and must consider 

the balance of negative consequences against the benefits of its decision having regard to 

specified matters including public interest.  

76. Where the breach of duty is in respect of a regulated contract which has already been 

entered into the only remedy available to the court is the award of damages. Section 34(6) 

specifies that nothing in section 34 affects any power that the court may have as a result of any 

other rule of law.   

Section 34A – Transfer of forum to First-tier Tribunal 

77. Section 34A provides the Scottish Ministers with a power to make regulations to amend 

the forum for dispute resolution to the First-tier Tribunal for Scotland instead of the sheriff court 

or Court of Session.  The power is subject to the affirmative procedure (see section 38(2)). 

PART 5: GENERAL  

Section 35 – The Directive, Public Contracts Regulations and EU-regulated procurements 

78. This section provides definitions of these terms as used in the Bill. Section 35(2) gives 

the Scottish Ministers the power to amend the definition of ―the Directive‖ in the Bill to take 

account of any new or subsequent EU directive relevant to this Bill.  It also gives the Scottish 

Ministers the power to amend the definition of ―Public Contracts Regulations‖ in the Bill to give 

the flexibility to take account of any relevant  changes - for example to refer to an instrument 

that implements a new  EU public procurement directive. 

79. Section 35(3) provides that an order amending the definition of ―the Directive‖ or of ―the 

Public Contracts Regulations‖ may make appropriate consequential modifications to the Bill. 

Section 36 – General interpretation 

80. Section 36(1) and (2) provide definitions of terms used in the Bill. 

Section 37 – Ancillary provision 

81. Section 37 provides the Scottish Ministers with the power to make an order making such 

supplementary, incidental, consequential, transitional or transitory provision or savings as they 

consider appropriate.  Any such order will be subject to the affirmative procedure if the order 

adds to, replaces or omits any part of the text of an Act (see section 38(2)), otherwise it will be 

subject to the negative procedure. 
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Section 38 – Subordinate legislation 

82. Section 38(1) provides that any power of the Scottish Ministers to make an order or 

regulations under the Bill includes powers to make different provision for different purposes and 

such supplementary, incidental, consequential, transitional, transitory or saving provision as they 

consider appropriate. 

83. Section 38(4) provides that this section does not apply to commencement orders. 

Section 39 – Commencement 

84. Section 39 provides for sections 35, 36, 37, 38, 39 and 40 of the Bill to come into force 

on the day of Royal Assent.  Section 39(2) provides for the other provisions of the Act to be 

commenced by order made by the Scottish Ministers. Such an order may include transitional, 

transitory or savings provision. 

Section 40 – Short title 

85. This section states the short title of the Act as being the Procurement Reform (Scotland) Act 

2014. 
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PROCUREMENT REFORM (SCOTLAND) BILL 

 
—————————— 

  

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 

 

Purpose 

1. This Memorandum has been prepared by the Scottish Government to assist the Delegated 

Powers and Law Reform Committee in its consideration of the Procurement Reform (Scotland) 

Bill.  This Memorandum describes provisions in the Bill conferring power to make subordinate 

legislation which were either introduced to the Bill or amended at Stage 2.  The Memorandum 

supplements the Delegated Powers Memorandum on the Bill as introduced. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 

INTRODUCED OR AMENDED AT STAGE 2 

Section 7 – Dynamic purchasing system 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Regulations made by statutory instrument 

Parliamentary procedure: Affirmative procedure 

Amended or new power: Amended 

Provision 

2. A Dynamic Purchasing System is a procedure through which a contracting authority may 

buy goods, services or works.  Section 7(1) provides that Scottish Ministers may, by regulations, 

make provision about dynamic purchasing systems.   

Reason for taking power 

3. These delegated powers allow Scottish Ministers to make further provision on the 

application of the provisions of the Bill to dynamic purchasing systems and contracts awarded 

under them.  This will ensure continued consistency with EU procurement law, without having 

to resort to primary legislation. 

Reason for choice of procedure 

4. These delegated powers will be subject to the affirmative procedure which will allow for 

a more detailed level of parliamentary scrutiny.  While the proposed power relates only to the 

application of the provisions of the Bill to dynamic purchasing systems and contracts awarded 

under them, the general scope of the power means that affirmative procedure is considered 

appropriate.  No changes were made to the substance of the power at Stage 2. However, an 

amendment was made that has the effect of providing that regulations under section 7 will be 
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subject to the affirmative procedure rather than the negative procedure (as was provided by the 

Bill on introduction).  

Section 10A – Contracts for health or social care services 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Regulations made by statutory instrument 

Parliamentary procedure: Negative procedure 

Amended or new power: New 

Provision 

5.  Section 10A(3) provides that Scottish Ministers may, by regulations, make provision 

specifying what is a health or social care service.   

Reason for taking power 

6. The proposals within the new EU Procurement Directive (Directive 2014/24/EU of the 

European Parliament and of the Council of 26 February 2014 on public procurement and 

repealing Directive 2004/18/EC) recognise that certain categories of service continue by their 

very nature to have a limited cross-border dimension, including certain social, health and 

educational services. 

7. As an exception to the requirement to treat all bidders equally and without discrimination 

(section 8(1)), section 10A permits a contracting authority to award a contract for a health or 

social care service without seeking offers in relation to the proposed contract.  This power allows 

Scottish Ministers to make provision specifying what is a health or social care service for the 

purposes of the Bill, for example to ensure consistency with European procurement law, the 

relevant EU Directive and corresponding regulations. 

Reason for choice of procedure 

8. It is not considered that a more detailed level of parliamentary scrutiny will be required 

for this provision as it will simply be used to define what is a health or social care service for the 

purposes of this Bill and this is considered to be largely technical in nature.  It is therefore 

considered appropriate that these regulations be subject to negative procedure.  

Section 10C – Other circumstances in which contract can be awarded without competition 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Regulations made by statutory instrument 

Parliamentary procedure: Affirmative procedure 

Amended or new power: New 

Provision 

9. Section 10C(1) provides that Scottish Ministers may, by regulations, specify circumstances 

in which a contracting authority may award a regulated contract without competition. 
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Reason for taking power 

10. There are situations in procurement where contracts are required to be awarded without 

pursuing a competitive process.  Under the proposed new EU Procurement Directive there will 

also be some types of contract which, similar to health and social care contracts, may be awarded 

without competition. 

11. The reason for taking this power is to provide sufficient flexibility to enable Ministers to 

define and then modify where required the circumstances in which a contracting authority may 

award a regulated contract without competition, for example to ensure continued consistency 

with EU procurement law. 

Reason for choice of procedure 

12. The Scottish Government considers that affirmative procedure is appropriate as any 

variation would be amending the circumstances in which a regulated contract may be awarded 

without competition, and significant modifications could exempt further types of contract from 

the competition requirements. 

Section 34A – Transfer of forum for proceedings to First-tier Tribunal 

Power conferred on:  The Scottish Ministers 

Power exercisable by: Regulations made by statutory instrument 

Parliamentary procedure: Affirmative procedure 

Amended or new power: New 

Provision 

13.  Section 34A provides that Scottish Ministers may, by regulations, modify the forum for 

the remedies under the Bill so that proceedings may be brought before a tribunal rather than a 

court. 

Reason for taking power 

14. The Remedies Directive (Council Directive 89/665/EEC of 21 December 1989 on the 

coordination of the laws, regulations and administrative provisions relating to the application of 

review procedures to the award of public supply and public works contracts, as amended by 

Directive 2007/66/EC of the European Parliament and of the Council of 11 December 2007 

amending Council Directives 89/665/EC and 92/13/EEC with regard to improving the 

effectiveness of review procedures concerning the award of public contracts) allows for 

considerable flexibility for Member States to adopt an approach to remedies that is consistent 

with their particular national legal system and preferences.  The Directive provides an option to 

introduce a form of administrative review body or tribunal that operates at a tier below the 

national courts and many other Member States have chosen to introduce such bodies as part of 

their implementation of the EU procurement Remedies Directives. 

15. Scotland has given effect to the public procurement Remedies Directive in the Public 

Contracts (Scotland) Regulations 2012.  When the Scottish Government transpose the new EU 

procurement Directive there will be an opportunity to revisit implementation of the associated 

946



This document relates to the Procurement Reform (Scotland) Bill as amended at Stage 2 (SP Bill 

38A)  

 

 

4 

remedies Directive.  In doing so, should the Scottish Government seek to provide for remedies 

before a tribunal; that would not extend to dealing with remedies under the Bill as it is drafted.  

This power therefore offers Scottish Ministers flexibility regarding the possibility of using the 

tribunal system as the forum for adjudication in procurement cases at some point in the future. 

Reason for choice of procedure 

16. These delegated powers will be subject to affirmative procedure which will allow a more 

detailed level of parliamentary scrutiny.  This is considered appropriate as this power concerns 

amending the remedies in the Bill, and any modification would represent a significant change to 

the provisions in the Bill relating to the forum for adjudication. 

947



948



 

 

 
 
 
 

Delegated Powers and Law Reform 
Committee 

 
32nd Report, 2014 (Session 4) 

 
Procurement Reform (Scotland) 

Bill as amended stage 2 
 
 
 

Published by the Scottish Parliament on 6 May 2014

949



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

950



 

 

 
 

Delegated Powers and Law Reform Committee 
 

Remit and membership 

 
 
Remit: 
 
1. The remit of the Delegated Powers and Law Reform Committee is to consider 
and report on—  
(a) any—  
(i) subordinate legislation laid before the Parliament or requiring the consent of the 
Parliament under section 9 of the Public Bodies Act 2011;  
(ii) [deleted]  
(iii) pension or grants motion as described in Rule 8.11A.1; and, in particular, to 
determine whether the attention of the Parliament should be drawn to any of the 
matters mentioned in Rule 10.3.1;  
(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation;  
(c) general questions relating to powers to make subordinate legislation;  
(d) whether any proposed delegated powers in particular Bills or other legislation 
should be expressed as a power to make subordinate legislation;  
(e) any failure to lay an instrument in accordance with section 28(2), 30(2) or 31 of 
the 2010 Act; and  
(f) proposed changes to the procedure to which subordinate legislation laid before 
the Parliament is subject. 
(g) any Scottish Law Commission Bill as defined in Rule 9.17A.1; and 
(h) any draft proposal for a Scottish Law Commission Bill as defined in that Rule.  
 
Membership: 
 
Richard Baker 
Nigel Don (Convener) 
Mike MacKenzie 
Margaret McCulloch 
Stuart McMillan (Deputy Convener) 
John Scott 
Stewart Stevenson 
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Delegated Powers and Law Reform Committee 
 

32nd Report, 2014 (Session 4) 
 

Procurement Reform (Scotland) Bill as amended stage 2 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. At its meeting on 6 May 2014, the Delegated Powers and Law Reform 
Committee considered the delegated powers provisions in the Procurement 
Reform (Scotland) Bill as amended at Stage 2 (―the Bill‖)1. The Committee submits 
this report to the Parliament under Rule 9.7.9 of Standing Orders. 

2. In broad outline the Bill introduces a degree of regulation for procurements 
concerning the tranche of public contracts which are above certain financial 
thresholds, but below the thresholds contained in the Public Contracts (Scotland) 
Regulations 2012 (SSI 2012/88).   

3. The Bill also makes provision in relation to a wider range of procurements, 
most notably creating obligations concerning advertising, community benefits and 
procurement strategies. 

4. The Bill will establish a national legislative framework for sustainable public 
procurement. It places a small number of general duties on Scottish contracting 
authorities regarding their procurement activities, and some specific measures 
aimed at promoting good, transparent and consistent practice in procurement. The 
Bill also places some administrative requirements on larger spending contracting 
authorities to publish procurement strategies and annual reports. That is designed 
to aid visibility of the purchasing activities of these bodies, and how they will meet 
their procurement obligations. 

5. The Scottish Government has provided the Parliament with a supplementary 
memorandum on the delegated powers provisions in the Bill, in advance of Stage 
3 of the Bill (―the SDPM‖2). 

                                            
1
 Procurement Reform (Scotland) Bill  [as amended at Stage 2] available at: 

http://www.scottish.parliament.uk/S4_Bills/Procurement%20Reform/b38as4-stage2-amend.pdf 
 
2
 Procurement Reform (Scotland) Bill  Supplementary Delegated Powers Memorandum available at: 

http://www.scottish.parliament.uk/S4_Bills/Procurement%20Reform/Procurement_Reform_Supplementary_D
PM.pdf 
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6. The Committee reported on certain matters in relation to the delegated powers 
provisions in the Bill at Stage 1 in its 64th report of 2013. 

DELEGATED POWERS PROVISIONS 

7. The Committee considered each of the new or substantially amended 
delegated powers provisions in the Bill after Stage 2.   

8. After Stage 2, the Committee reports that it does not need to draw the 
attention of the Parliament to the new or substantially amended delegated 
powers provisions listed below and that it is content with the Parliamentary 
procedure to which they are subject: 

 Section 7 – Dynamic purchasing system 

 Section 10A(3) – Contracts for health or social care services 
 

 Section 10C(1) – Other circumstances in which contract can be awarded 
without competition 
 

 Section 34A – Transfer of forum for proceedings to First-tier Tribunal 
 

 Section 9A – Guidance on sustainable procurement duty  
 

 Section 10B – Guidance on procurements for health or social care services   
 

 Section 16 – Guidance on procurement strategies and annual procurement 
reports    

 

 Section 21 – Guidance on community benefit requirements     
 

 Section 24 – Guidance on selection of tenderers      
 
9. The Committee reports that it is content with the provisions in the Bill 
which have been amended at Stage 2 to insert or substantially alter 
provisions conferring powers to make subordinate legislation and other 
delegated powers. 
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Dear Maureen

PROCUREMENT REFORM (SCOTLAND) BILL - UPDATE

I undertook to provide the Committee with an update on two matters discussed at the
Committee sessions on 12 and 19 March 2014 respectively, and to do so in advance of
Stage 3 consideration of the Bill.

Scope of the Bill

At the Infrastructure and Capital Investment Committee session on 12 March, I confirmed
that my officials had been in dialogue with Scottish Water and it had provided an assurance
that it supports the general principles of the Bill and will continue to adhere to its key
components. For example, Scottish Water already advertises via the Public Contracts
Scotland website, it uses the standard pre-qualification questionnaire and it uses community
benefit clauses in its major contracts. I added that my officials would be having a similar
dialogue with the Scottish Futures Trust in relation to HubCos, and that I would provide you
with an update on that dialogue in advance of stage 3.

We have since had very constructive discussions with SFT who have advised that, while
they are private companies and, as such, it would not be appropriate for HubCos to comply
in all respects with the provisions of the Bill, SFT intends to work with the HubCos to
encourage them to adopt the good practice in the Bill wherever it is appropriate. Indeed this
is already happening in a number of areas such as community benefit clauses. This may
also include advertising sub-contracting opportunities on PCS where it is appropriate to do
so.

I 955
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Supported Businesses

At the Infrastructure and Capital Investment Committee session on 19 March, I stressed that
since becoming responsible for procurement, I have been very keen to ensure that we do
everything we can to support supported businesses in the procurement process. While I
could not support Mark Griffin's amendments as worded, I undertook to consider what more
could be done, particularly about reporting levels of engagement with supported businesses.

With that in mind, I am pleased to confirm that I have asked my officials to prepare a
Government amendment at stage 3 that will require contracting authorities which are
required to publish annual reports to include in that report a summary of engagement with
supported businesses.

I hope this update is helpful to the Committee.

NICOLA STURGEON
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Procurement Reform (Scotland) Bill 

 
Marshalled List of Amendments selected for Stage 3 

 
The Bill will be considered in the following order— 

 

Sections 1 to 40 Schedule 

Long Title  

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 8 

James Kelly 
 

11 In section 8, page 4, line 8, at end insert <, and 

(  ) the Scottish living wage duty.> 

Patrick Harvie 
 

30 In section 8, page 4, line 9, leave out subsection (3) and insert— 

<(  ) Nothing in subsection (1) is to be taken to prohibit a contracting authority from 

considering any matter or acting in any way required to fulfil the sustainable 

procurement duty.> 

Section 9 

Jackie Baillie 
 

15 In section 9, page 4, line 24, after <process,> insert— 

<(  ) promote compliance by economic operators with the matters that comprise 

the public sector equality duty under section 149 of the Equality Act 2010 

(c.15),> 

Sarah Boyack 
 

31 In section 9, page 4, line 25, after <innovation,> insert— 

<(  ) before carrying out a regulated procurement involving the provision of food, to 

consider how in conducting the procurement process it can— 

(i) improve the health, wellbeing and education of communities in the 

authority’s area, and 

(ii) promote the highest standards of animal welfare,> 

Jackie Baillie 
 

16 In section 9, page 4, line 36, at end insert— 

<(  ) In this section, references to the wellbeing of the authority’s area include, in particular, 

reducing inequality in the area.> 
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Section 9A 

Patrick Harvie 
 

32 In section 9A, page 4, line 38, at end insert— 

<(  ) In preparing guidance published under subsection (1), the Scottish Ministers must have 

regard to the likely effects of regulated procurements, taken as a whole, on— 

(a) global sustainability, 

(b) the compliance by contracting authorities with— 

(i) their duties under the Climate Change (Scotland) Act 2009 (asp 12), and 

(ii) the United Nations Guiding Principles for Business and Human Rights as 

endorsed by the Human Rights Council of the United Nations in resolution 

17/4 of 16 June 2011.> 

After section 9A 

James Kelly 
 

14 After section 9A, insert— 

<Scottish living wage duty 

(1) For the purposes of this Act, the Scottish living wage duty is the duty of a contracting 

authority to specify in the contract notice relating to a regulated procurement that it 

intends to impose a condition relating to the performance of the contract that the 

economic operator who is the successful tenderer must pay the Scottish living wage.  

(2) An economic operator pays the Scottish living wage if the remuneration of each of its 

employees who undertakes any activities related to the performance of the contract is at 

least the Scottish living wage. 

(3) The Scottish Ministers must by regulations define the Scottish living wage for the 

purposes of this Act, and may from time to time as they see fit revise such definition.> 

After section 10 

Mary Fee 
 

33 After section 10, insert— 

<Third sector bodies 

(1) Despite section 8, a contracting authority may restrict participation in a regulated 

procurement to third sector bodies only. 

(2) Where a contracting authority restricts participation under subsection (1), it must state 

that fact in the contract notice. 

(3) For the purposes of this Act, “third sector bodies” means organisations (other than 

bodies established under an enactment) that exist wholly or mainly to provide benefits 

for society or the environment. 

(4) The Scottish Ministers may by order amend this section so as to modify the meaning of 

“third sector bodies” for the purposes of this Act.> 
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Section 10A 

Mary Fee 
 

35 In section 10A, page 5, line 17, leave out <may> and insert <must> 

Section 10C 

Mary Fee 
 

36 In section 10C, page 5, line 26, leave out <may> and insert <must> 

Section 11 

Mark Griffin 
 

2 In section 11, page 6, line 22, at end insert— 

<(  ) include a statement setting out— 

(i) whether the authority intends to restrict participation in regulated 

procurements under section 10(1), and 

(ii) how the authority intends to ensure that it awards at least one contract to a 

supported business,> 

Nicola Sturgeon 
 

6 In section 11, page 6, line 25, after <procurements,> insert— 

<(iia) the payment of a living wage to persons involved in producing, providing 

or constructing the subject matter of regulated procurements,> 

Jim Eadie 
 

17 In section 11, page 6, line 25, after <procurements,> insert— 

<(  ) promoting compliance by contractors and sub-contractors with the Health 

and Safety at Work etc. Act 1974 (c.37) and any provision made under that 

Act,> 

Claudia Beamish 
 

18 In section 11, page 6, line 26, at end insert— 

<(iv) the use of its regulated procurements to reduce greenhouse gas emissions,> 

Jackie Baillie 
 

19 In section 11, page 6, line 26, at end insert— 

<(  ) set out how, in carrying out its regulated procurements, the authority intends to 

promote compliance by economic operators with the matters that comprise the 

public sector equality duty under section 149 of the Equality Act 2010 (c.15),> 

Sarah Boyack 
 

37 In section 11, page 6, line 26, at end insert— 

<(  ) include a statement of the authority’s general policy on how it intends its approach 

to regulated procurements involving the provision of food to— 
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(i) improve the health, wellbeing and education of communities in the 

authority’s area, and 

(ii) promote the highest standards of animal welfare,> 

Nicola Sturgeon 
 

7 In section 11, page 6, line 35, at end insert— 

<(  ) In subsection (5)(b)(iia), a “living wage” means remuneration which is sufficient to 

ensure an acceptable standard of living.> 

Section 14 

Nicola Sturgeon 
 

20 In section 14, page 7, line 18, at end insert— 

<(  ) a summary of any steps taken to facilitate the involvement of supported 

businesses in regulated procurements during the year covered by the report,> 

Claudia Beamish 
 

21 In section 14, page 7, line 18, at end insert— 

<(cc) a statement setting out how the authority has used its regulated procurements to 

reduce greenhouse gas emissions, including— 

(i) the estimated amount of greenhouse gas emissions attributable to its 

regulated procurements during the year covered by the report, 

(ii) the methodologies it has used to calculate the amount of such emissions, 

(iii) the sector or sectors associated with its regulated procurements it has 

identified as contributing the highest levels of greenhouse gas emissions, 

(iv) how it has promoted among economic operators a reduction in greenhouse 

gas emissions in the sector or sectors so identified,> 

Mark Griffin 
 

3 In section 14, page 7, line 20, at end insert— 

<(  ) a statement of the action the contracting authority has taken during the year 

covered by the report to ensure that it awards at least one contract to a supported 

business, and the details of any such contract awarded,> 

Section 16 

Claudia Beamish 
 

22 In section 16, page 8, line 1, at end insert— 

<(  ) the matters mentioned in section 11(5)(b)(iv) and 14(2)(cc), including the 

methodologies that may be used to calculate the information required under 

section 14(2)(cc)(i).>  
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After section 16 

Jackie Baillie 
 

38 After section 16, insert— 

<Annual report on procurement activity in Scotland 

(1) As soon as reasonably practicable after the end of each financial year, the Scottish 

Ministers must prepare a report, based on information contained in annual procurement 

reports published under section 15(1) during that year, on procurement activity in 

Scotland. 

(2) The report must include information about— 

(a) regulated procurements that have been completed, 

(b) community benefit requirements that contracting authorities consider were 

fulfilled, 

(c) steps taken to facilitate the involvement of supported businesses in regulated 

procurements. 

(3) The report may also contain such other information as the Scottish Ministers consider 

appropriate. 

(4) The Scottish Ministers must— 

(a) publish the report in such manner as they consider appropriate, 

(b) lay a copy of the report before the Scottish Parliament.> 

Section 18 

Sarah Boyack 
 

39 In section 18, page 8, line 20, at end insert— 

<(  ) In publicising the award of a contract, a contracting authority must include a statement 

setting out how it considers the contract will contribute to the achievement of the 

matters mentioned in section 9(1).> 

Section 20 

Mary Fee 
 

41 In section 20, page 9, line 14, leave out <£4,000,000> and insert <£2,000,000> 

Jackie Baillie 
 

23* In section 20, page 9, line 25, at end insert <, and 

(b) a requirement that the economic operator must collect data required to 

demonstrate the benefits that are being achieved as a result of the contract 

including community benefit requirements. 

(4A) The Scottish Ministers may by regulations make further provision about— 

(a) the data that must be collected under subsection (4)(b),  

(b) the manner in which data collected is to be published.> 
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After section 21 

Jackie Baillie 
 

24 After section 21, insert— 

<Equal pay audits 

Power to require equal pay audit 

A contracting authority may, in the contract notice relating to a regulated procurement, 

include a statement that it intends to award the contract to an economic operator that can 

demonstrate that it has conducted an equal pay audit in relation to its employees.> 

Ken Macintosh 
 

42 After section 21, insert— 

<Wage ratio conditions 

Wage ratio conditions 

(1) The Scottish Ministers may by regulations make provision requiring a contracting 

authority to specify in the contract notice relating to a regulated procurement that it 

intends to impose a wage ratio condition relating to the performance of the contract. 

(2) For the purposes of this section, a wage ratio condition is a condition about the ratio 

between the remuneration of the highest and lowest paid of those employees of the 

successful tenderer who undertake any activities related to the performance of the 

contract. 

(3) Regulations under this section may— 

(a) specify an appropriate wage ratio for the purposes of this section, 

(b) specify contracts, or classes or types of contract, in relation to which a wage ratio 

condition can be specified,  

(c) make such other provision relating to specifying wage ratio conditions as the 

Scottish Ministers think fit.> 

Before section 22 

Jayne Baxter 
 

1 Before section 22, insert— 

<Exclusion of economic operators: zero hours contracts 

(1)  A contracting authority must exclude an economic operator from the process relating to 

a regulated procurement if subsection (2) applies. 

(2)  This subsection applies if the contracting authority is satisfied that the economic 

operator has in place arrangements for any of its employees to be employed on the basis 

of a zero hours contract. 

(3)  In this section, a “zero hours contract” means a contract or arrangement for the 

provision of labour which— 

(a) except where subsection (6) applies, fails to specify guaranteed working hours, 

and  

(b) has either of the features mentioned in subsection (4). 
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(4)  The features referred to in subsection (3)(b) are that the contract or arrangement— 

(a) requires the employee to be available for work when there is no guarantee that the 

employee will be required to work, 

(b) subject to subsection (5), requires the employee to work exclusively for that 

economic operator. 

(5)  Subsection (4)(b) does not apply if the contracting authority is satisfied that the 

economic operator has demonstrated a compelling business reason to justify a contract 

or arrangement requiring the employee to work exclusively for that economic operator. 

(6)  A contract is not, for the purposes of this section, a zero hours contract if, after being 

giving the opportunity to seek— 

(a) legal advice, or 

(b) the advice of a trade union or other elected representative of employees, 

an employee agrees to accept a contract that fails to specify guaranteed working hours. 

(7) Without prejudice to the generality of subsection (5), a compelling business reason may, 

in particular, include requirements of commercial confidentiality.> 

Neil Findlay 
 

4 Before section 22, insert— 

<Exclusion of economic operators: tax avoidance 

(1) A contracting authority must exclude an economic operator from the process relating to 

a regulated procurement if the economic operator has entered into an artificial tax 

avoidance arrangement or series of arrangements.  

(2) For the purposes of this section, an “artificial tax avoidance arrangement” is to be 

interpreted in accordance with sections 58 to 60 of the Revenue Scotland and Tax 

Powers Act 2014. 

(3) The Scottish Ministers must by regulations make provision specifying— 

(a) the process to be followed, and 

(b) the evidence that is to be conclusive,  

in determining whether or not an economic operator has at any time entered into an 

artificial tax avoidance arrangement or series of arrangements.> 

Neil Findlay 
 

5 Before section 22, insert— 

<Exclusion of economic operators: blacklisting 

(1) A contracting authority must exclude an economic operator from the process relating to 

a regulated procurement if subsection (2) applies.  

(2) This subsection applies if the contracting authority is satisfied that the economic 

operator— 

(a) has at any time compiled, used, sold or supplied a list (a “prohibited list”) 

which— 
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(i) contains details of persons who are or have been members of trade unions, 

or who are taking part or have taken part in the activities of trade unions, 

and 

(ii) is compiled with a view to being used by employers or employment 

agencies for the purposes of discrimination in relation to the recruitment or 

treatment of workers, and 

(b) has not taken action which, in the opinion of the contracting authority, is sufficient 

to remedy the effects of such compilation, use, sale or supply. 

(3) Subsection (2) does not apply where it appears to the contracting authority that the 

economic operator has compiled, used, sold or supplied a prohibited list in 

circumstances which fall within a case set out in regulation 4 (exceptions to general 

prohibition) of the Employment Relations Act 1999 (Blacklists) Regulations 2010 (SI 

2010/493) (“the 2010 Regulations”). 

(4) Without prejudice to the generality of subsection (2)(b), matters that the contracting 

authority must take into account in determining whether remedial action is sufficient 

include whether the economic operator has— 

(a) publicly acknowledged that it has undertaken activities falling within subsection 

(2)(a), 

(b) apologised to those affected by such activities, 

(c) subsequently employed persons affected by such activities, and  

(d) paid to persons affected by such activities adequate compensation, negotiated with 

representatives of such persons.  

(5) In this section— 

“employment agency” has the same meaning as in regulation 2(1) of the 2010 

Regulations, 

“discrimination” has the same meaning as in regulation 3(3) of the 2010 

Regulations, 

“use”, in relation to a list, includes use of information contained in the list.  

(6) References in this section to membership of a trade union include references to— 

(a) membership of a particular branch or section of a trade union, and 

(b) membership of one of a number of particular branches or sections of a trade 

union, 

and references to taking part in the activities of a trade union have a corresponding 

meaning.> 

Section 23 

Nicola Sturgeon 
 

25 In section 23, page 11, line 1, leave out <to pay> and insert <in relation to the payment of> 

Section 24 

Nicola Sturgeon 
 

8 In section 24, page 11, line 22, after <operators> insert <and the award of contracts> 
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Nicola Sturgeon 
 

9 In section 24, page 11, line 27, leave out <and> and insert <, remuneration (including payment of 

a living wage) and other> 

Ken Macintosh 
 

43 In section 24, page 11, line 29, after <procurement> insert <, and 

<(  ) employee representation including trade union recognition,> 

Nicola Sturgeon 
 

10 In section 24, page 11, line 33, at end insert— 

<(  ) In subsection (2)(b), “living wage” has the same meaning as in section 11(5)(b)(iia).> 

Section 36 

Claudia Beamish 
 

26 In section 36, page 17, line 37, at end insert— 

<“emissions” has the same meaning as in section 17(1) of the Climate Change 

(Scotland) Act 2009 (asp 12),> 

Claudia Beamish 
 

27 In section 36, page 18, line 2, at end insert— 

<“greenhouse gas” has the same meaning as in section 10(1) of the Climate Change 

(Scotland) Act 2009 (asp 12),> 

Patrick Harvie 
 

44 In section 36, page 18, line 8, leave out <, disregarding any areas outside Scotland> 

Schedule  

Tavish Scott 

Supported by: James Kelly 
 

28 In the schedule, page 21, line 13, at end insert— 

<hub East Central Scotland Limited 

hub North Scotland Limited 

hub South East Scotland Limited 

hub South West Scotland Limited 

 hub West Scotland Limited> 

James Kelly 
 

29 In the schedule, page 22, line 7, at end insert— 

<Scottish Water> 
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Procurement Reform (Scotland) Bill 

 
Groupings of Amendments for Stage 3 

 
This document provides procedural information which will assist in preparing for and 

following proceedings on the above Bill.  The information provided is as follows: 

 the list of groupings (that is, the order in which amendments will be 

debated).  Any procedural points relevant to each group are noted; 

 the text of amendments to be debated on the  day of Stage 3 consideration, 

set out in the order in which they will be debated.  THIS LIST DOES 

NOT REPLACE THE MARSHALLED LIST, WHICH SETS OUT 

THE AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 

DISPOSED OF. 

 

 

Groupings of amendments 

 
Note: The time limits indicated are those set out in the timetabling motion to be 

considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 

agreed to, debate on the groups above each line must be concluded by the time 

indicated, although the amendments in those groups may still be moved formally and 

disposed of later in the proceedings. 

Group 1: The Scottish living wage 

11, 14, 6, 7, 9, 10 

Group 2: Sustainable procurement duty 

30, 16, 32, 39 

 

Debate to end no later than 50 minutes after proceedings begin 

 

Group 3: Sustainable procurement duty and strategy: specific issues  

15, 31, 19, 37 

Group 4: Circumstances where participation is restricted or no offers sought 

33, 35, 36 

Group 5: Supported businesses 

2, 20, 3 

 

Debate to end no later than 1 hour 25 minutes after proceedings begin 

 

Group 6: Consideration to be given to various employment practices 

17, 24, 42, 43 

Group 7: Reducing greenhouse gas emissions 

18, 21, 22, 26, 27 
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Group 8: Annual report on procurement activity in Scotland 

38 

Group 9: Community benefit requirements 

41, 23 

 

Debate to end no later than 2 hours 15 minutes after proceedings begin 

 

Group 10: Selection of tenderers 

1, 4, 5, 25, 8 

Group 11: Meaning of “contracting authority’s area” 

44 

Group 12: Contracting authorities 

28, 29 

 

Debate to end no later than 2 hours 55 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 1 Session 4 
 

Meeting of the Parliament 
 

Tuesday 13 May 2014 
 
Note: (DT) signifies a decision taken at Decision Time. 
 
 
Business Motion: Joe FitzPatrick, on behalf of the Parliamentary Bureau, moved 
S4M-10024—That the Parliament agrees that, during stage 3 of the Procurement 
Reform (Scotland) Bill, debate on groups of amendments shall, subject to Rule 
9.8.4A, be brought to a conclusion by the time limit indicated, that time limit being 
calculated from when the stage begins and excluding any periods when other 
business is under consideration or when a meeting of the Parliament is suspended 
(other than a suspension following the first division in the stage being called) or 
otherwise not in progress:  
 

Groups 1 and 2:  50 minutes  
Groups 3 to 5:  1 hour 25 minutes  
Groups 6 to 9:  2 hours 15 minutes  
Groups 10 to 12:  2 hours 55 minutes.  

 
The motion was agreed to. 
 
Procurement Reform (Scotland) Bill - Stage 3: The Bill was considered at Stage 
3.  
 
The following amendments were agreed to (without division): 16, 6, 17, 7, 20, 38, 25, 
8, 9 and 10.  
 
The following amendments were agreed to (by division)—  

 
37 (For 103, Against 12, Abstentions 0)  
43 (For 105, Against 12, Abstentions 0).  
The following amendments were disagreed to (by division)—  
11 (For 44, Against 74, Abstentions 0)  
30 (For 39, Against 80, Abstentions 0)  
15 (For 44, Against 75, Abstentions 0)  
31 (For 44, Against 75, Abstentions 0)  
32 (For 10, Against 109, Abstentions 0)  
14 (For 44, Against 75, Abstentions 0)  
33 (For 42, Against 76, Abstentions 1)  
35 (For 42, Against 76, Abstentions 1)  
36 (For 42, Against 76, Abstentions 1)  
2 (For 43, Against 76, Abstentions 0)  
18 (For 44, Against 75, Abstentions 0) 
19 (For 43, Against 75, Abstentions 0)  
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21 (For 44, Against 75, Abstentions 0)  
3 (For 43, Against 76, Abstentions 0)  
22 (For 45, Against 74, Abstentions 0)  
39 (For 44, Against 74, Abstentions 0)  
41 (For 44, Against 75, Abstentions 0)  
23 (For 44, Against 71, Abstentions 0)  
24 (For 44, Against 73, Abstentions 0)  
42 (For 45, Against 73, Abstentions 0) 
1 (For 39, Against 78, Abstentions 0)  
4 (For 42, Against 75, Abstentions 0)  
5 (For 42, Against 74, Abstentions 0)  
44 (For 8, Against 109, Abstentions 0)  
28 (For 56, Against 61, Abstentions 0)  
29 (For 56, Against 61, Abstentions 0).  
 

The following amendments were not moved: 26 and 27.  
 
The Deputy Presiding Officer extended the time-limits under Rule 9.8.4A(c).  
 
Procurement Reform (Scotland) Bill: The Cabinet Secretary for Infrastructure, 
Investment and Cities (Nicola Sturgeon) moved S4M-10005—That the Parliament 
agrees that the Procurement Reform (Scotland) Bill be passed.  
 
After debate, the motion was agreed to. 
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Procurement Reform (Scotland) 
Bill: Stage 3 

14:19 
The Presiding Officer (Tricia Marwick): The 

next item of business is stage 3 proceedings on 
the Procurement Reform (Scotland) Bill. In dealing 
with amendments, members should have the bill 
as amended at stage 2, SP bill 38A; the 
marshalled list of amendments, SP bill 38A-ML; 
and the groupings, SP bill 38A-G. 

The division bell will sound and proceedings will 
be suspended for five minutes for the first division 
of the afternoon. The period of voting for the first 
division will be 30 seconds. Thereafter, I will allow 
a voting period of one minute for the first division 
after a debate. Members who wish to speak in the 
debate on any group of amendments should press 
their request-to-speak buttons as soon as possible 
after the group is called. Members should now 
refer to the marshalled list of amendments. 

Section 8—General duties 

The Presiding Officer: Group 1 is on the 
Scottish living wage. Amendment 11, in the name 
of James Kelly, is grouped with amendments 14, 
6, 7, 9 and 10. 

James Kelly (Rutherglen) (Lab): There is no 
doubt that the living wage is an idea whose time 
has come. The Labour amendment to pay £7.65 
across all public contracts would make a massive 
difference to the 400,000 people who are not 
currently on the living wage, many thousands of 
whom would be covered by those public contracts. 
That would give many people a rise of £2,600 a 
year, and some 64 per cent of these people are 
women. This is an opportunity not only to help 
women, but to tackle low pay in public contracts. 
This is a chance to give cleaners and care home 
staff from Cambuslang to Carnoustie a fair deal. 

The living wage is delivered in London, yet here 
in Scotland we are dragging our heels on the bill. 
Why is it that Boris Johnson can be so bold yet 
Nicola Sturgeon is so timid? Nicola Sturgeon’s 
amendments reflect the fact that the Scottish 
National Party has moved its position from stage 
1, when there was little mention of the living wage 
in the bill, but the effect is simply a nod in the 
direction. As the Government itself acknowledges, 
its amendments do not make payment of the living 
wage mandatory. The absolute test on the matter 
would be the cleaners who work on Scottish 
Government contracts in Scottish Government 
prisons, who are currently not on the living wage. I 
challenge the Deputy First Minister to say whether 
her amendments will make any difference to them. 
My view is that they will not. 
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The legal position, as outlined in an answer to 
David Martin in the European Parliament, is clear: 

“Living wage conditions may be included in the contract 
performance clauses of a public procurement contract”. 

Do the SNP MSPs want to make a positive 
change or have they come here simply to pose in 
the Parliament’s coffee bars? The point of 
legislation is to make a difference. Let us not be a 
pretendy wee Parliament. Let us stand up and be 
counted. I ask members to vote for the living wage 
and give a pay boost to thousands of workers on 
low pay. 

I move amendment 11. 

The Deputy First Minister and Cabinet 
Secretary for Infrastructure, Investment and 
Cities (Nicola Sturgeon): I am pleased to 
recommend my amendments 6, 7, 9 and 10, which 
considerably strengthen the bill in relation to the 
payment of the living wage and do so in a way that 
is both meaningful and legal. 

The bill will impact on £10 billion-worth of 
spending each year. That means that it matters 
that we do everything that we can in the bill to 
ensure that that money is spent in a way that 
contributes to economic prosperity, equality and 
social justice. However, it also means that, if we 
get it wrong and end up with court challenges, it 
will be very costly indeed for Scotland’s taxpayers. 

Malcolm Chisholm (Edinburgh Northern and 
Leith) (Lab): The cabinet secretary knows that I 
admired the way in which she went forward with 
minimum pricing of alcohol, which has ended up in 
court, as was almost certain to happen, via a 
challenge. Why was she prepared to be bold on 
that issue but not on this issue, where in fact there 
is less certainty of a challenge than there was on 
that issue? 

Nicola Sturgeon: The issues are different. I 
regret the legal challenge over minimum pricing, 
but it is about a policy that we are seeking to bring 
in. This is about public contracts that our public 
bodies will be awarding here and now. Surely the 
suggestion is not that we put our public bodies in a 
position where they will face the risk of legal 
challenge. I want to ensure that we abide by the 
law and that we do not put our public bodies at 
that risk of being taken to court. 

As I have said before, we do not disagree with 
the objective of making payment of the living wage 
a mandatory requirement of public contracts. It is 
worth reiterating our record on the issue. We are 
the first Scottish Government—I will say that again 
to Labour—the first Scottish Government to adopt 
the living wage for all our employees and we 
encourage all other employers, whether public, 
private or third sector, to pay their staff the living 
wage. 

We are providing funding to the Poverty Alliance 
to promote living wage accreditation and increase 
the number of employers paying the living wage in 
Scotland. 

James Kelly: Can the Deputy First Minister give 
an unequivocal assurance that her amendments 
will ensure that cleaners working in Scottish 
Government prisons, who are not currently paid 
the living wage, will be paid the living wage? 

Nicola Sturgeon: If James Kelly will bear with 
me, I will explain exactly what our amendments 
will allow us to do. 

My point is that there can be no doubt about this 
Government’s commitment to the principles of the 
living wage campaign. We are debating how—not 
whether—to use the bill to further promote the 
living wage. As members will be aware, in light of 
the on-going debate on the living wage, the First 
Minister wrote to the European Commission 
seeking further clarification of the legal position. 
The reply, which we received towards the end of 
last week, states: 

“any such requirements must comply with the Posting of 
Workers Directive and the related case law of the Court of 
Justice of the European Union if they are applicable to 
workers sent from another member State ... a contractual 
condition to pay a living wage set at a higher rate than the 
general minimum wage is unlikely to meet the requirement 
not to go beyond the mandatory protection provided for by 
the Directive.” 

That advice from the Commission—from the 
commissioner who is responsible for 
procurement—makes the position on the issue 
clear. 

We are disappointed that that is the case. We 
will continue to press for further change at EU 
level, and if such change is forthcoming and it 
becomes possible to make the living wage a 
mandatory condition of public contracts, we will 
take steps to reflect that position in our approach 
here in Scotland. 

However, we have never been prepared to 
simply wring our hands and say that because EU 
law prevents us from making the living wage a 
mandatory condition of contract, we will do 
nothing. We have considered carefully what we 
can do within the law. That is why the bill provides 
that ministers may issue statutory guidance on 
how workforce matters should be taken into 
account in procurement decisions. Amendments 9 
and 10 make clear that that can deal specifically 
with the living wage. 

That guidance will mean that companies wishing 
to bid, especially for service contracts where low 
pay is traditionally an issue, will have their 
approach to managing, rewarding and engaging 
with their workforce evaluated. That will include—
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where it is relevant to the contract—the willingness 
and ability of bidders to pay the living wage. 

Just last week, I met the Scottish Trades Union 
Congress, the Poverty Alliance and Unison to give 
them a commitment that we will develop the 
guidance in partnership with them to ensure that it 
is robust and that its implementation is carefully 
monitored. 

Neil Findlay (Lothian) (Lab): Will the member 
take an intervention? 

Nicola Sturgeon: Not at the moment. 

In addition to the amendments that will ensure 
that guidance will deal specifically with 
remuneration, amendments 6 and 7 will require all 
contracting authorities to set out their policy on the 
living wage as part of their procurement strategies. 

Taken together, that package of measures 
sends a very powerful message to businesses 
wanting to sell to Scotland’s public sector that 
businesses will be expected to demonstrate their 
willingness and their ability to pay the living wage 
and that they will need to be able to demonstrate 
that they are not winning contracts by undercutting 
competitors on the basis of a poorly paid 
workforce. 

It is interesting that James Kelly mentions 
London. I find it particularly interesting that he 
does not mention Wales—the part of the United 
Kingdom where Labour is in government—
because what we are doing today goes 
significantly further than the Labour Administration 
in Wales has managed to go. The Labour 
Government in Wales says: 

“There is no ministerial policy or directive to adopt the 
living wage into Welsh Government contracts.” 

That is what Labour has chosen to do when it is in 
a position to act, which stands in stark contrast to 
James Kelly’s rhetoric. 

I am proud that this Government will continue to 
promote the living wage. We will do everything 
that we can, within the bill and beyond, to ensure 
that we are furthering the living wage and I urge all 
members to welcome that position. 

Neil Findlay: Will the cabinet secretary take an 
intervention? 

Nicola Sturgeon: No—I am about to finish. 

Although we cannot support amendments 11 
and 14, I hope that members will recognise that 
we are tackling the issue in the strongest way 
possible, and we will continue to do so. 

In conclusion, I ask that amendments 11 and 14 
be rejected, but ask members to back my 
amendments, which will go further than any 
previous Scottish Government has gone to ensure 

that the living wage is central to all that we do with 
public money. 

14:30 
The Presiding Officer: I call Alex Johnstone, to 

be followed by Patrick Harvie and then Tavish 
Scott. You should all be fairly brief. 

Alex Johnstone (North East Scotland) (Con): 
I will try to be, Presiding Officer. 

I came here to discuss a bill about procurement 
that will leave public procurement in a position in 
which it is easy to understand and accessible to all 
those who wish to bid for public contracts. It is 
important for our private and third sectors, and it is 
important that we all understand how it works. 

My problem with many of the amendments that 
will be discussed is that they seem to use the bill 
as a proxy to introduce valid ideas from across the 
political spectrum that could be put into the bill as 
amendments, but which would result in its not 
being the effective instrument that it would 
otherwise be. 

If we look specifically at the proposal in 
amendments 11 and 14, we find that James Kelly 
wishes to use the bill as a way of introducing the 
living wage across Scotland in public contracts, 
but we fail to understand that, before we can do 
that, we need to know how that will be financed. 
There are, for example, 636 care homes across 
Scotland, with 40,000 part-time or full-time staff. I 
wish to see those staff paid appropriately for what 
they do, and it is important that we all have that 
objective in the longer term, but amendment 11 
could result in average care home costs rising to 
as much as £1,000 per week per person. That 
would result in a collapse in our care home sector 
that would make Southern Cross look like small 
beer by comparison. I therefore believe that it is 
inappropriate to exploit the bill for that purpose. 

I fully commend the Labour Party for its long-
held objective to achieve the living wage in 
Scotland, but the bill is an inappropriate place in 
which to bring in the proposal. That makes it 
necessary for the Conservatives to oppose 
amendment 11 as it stands. 

Tavish Scott (Shetland Islands) (LD): I 
recognise that the Government has made 
progress on the matter, but we support James 
Kelly’s amendments. 

I listened carefully to the Deputy First Minister’s 
remarks on the legal point. If I wrote down 
accurately the words in the letter from the 
European Commission from which she quoted, the 
word “unlikely” was used. It strikes me that there is 
still some room for manoeuvre. That is not a no or 
an unequivocal statement, so I hope that it is open 
to the Government to press the matter with the 
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European Commission. I am sure that it is 
considering doing so. It is open to the Government 
to press that particular point to see whether, even 
with a limited chance of success, that success, 
which I am sure the Deputy First Minister wishes 
to achieve, is possible. Given the equivocal 
answer from the European Commission, I hope 
that the Government will take the matter forward in 
that way. 

Patrick Harvie (Glasgow) (Green): I will take it 
as a non-debatable point that most people in the 
chamber want the living wage to be paid 
throughout our economy, particularly in the public 
sector, and believe that poverty pay is a disgrace 
for our society. I am certainly convinced that both 
the Deputy First Minister and James Kelly are of 
one mind on the objective. 

I will vote for James Kelly’s amendment, and, if 
that falls, for the Deputy First Minister’s 
amendments in the group. However, I say 
respectfully to James Kelly that presenting the 
amendment by baiting the other side is perhaps 
not the best way to make the case. I think that he 
knows the reaction that he provoked by the way in 
which he put forward his arguments, and that was 
probably not the best way to make the case. I 
understand the frustration that he feels; I, too, 
have felt that frustration when ministers in the 
current Administration or the previous 
Administration have said, “We can’t do this, 
because EU law prevents us.” He will understand 
the frustration of my colleagues in the City of 
Edinburgh Council when they put forward the 
same thing, and Labour and the Scottish National 
Party join forces to say no, using more or less the 
same arguments. 

I take the view expressed by Malcolm Chisholm 
in his intervention. Sometimes, it is necessary for 
Governments to be willing to test the boundaries 
of what is allowable. Being willing to go in there 
and fight for an issue is a more articulate means of 
making the case with colleagues in Europe than 
simply advocating for it. The Government did that 
on minimum pricing, much to its credit, and the 
Deputy First Minister had a great deal to do with 
pushing that case. I wish that the same attitude 
was being taken on procurement and that the 
Government was willing to test the limits of what is 
permissible. On that basis, I will vote in favour of 
the amendments. 

James Kelly: I press amendment 11. I was 
interested to hear the Deputy First Minister’s 
speech. I heard no indication that the 
Government’s amendments would close the 
existing low-pay loophole in which those who are 
working on contracts on behalf of the Scottish 
Government are not paid the living wage. Indeed, 
the proposals would not compel the living wage to 
be paid. 

A lot of the debate has centred round legal 
argument. Tavish Scott was correct to quote the 
word “unlikely” from the letter. The letter was not 
exactly clear. The Deputy First Minister’s intention 
in mentioning that was to try and give a bit of 
cover. It is almost like an excuse note—“Please 
excuse Nicola Sturgeon today; she is not able to 
take forward the living wage in Parliament.” 

This is not a legal issue but one of political will. I 
am quite sure that there are SNP MSPs who wish 
that the Government would be a bit bolder on the 
issue, but it seems that the more cautious 
voices—the Fergus Ewings and the Alex 
Salmonds—have unfortunately won the day. 

Maureen Watt (Aberdeen South and North 
Kincardine) (SNP): Does the member accept that 
we would not even have to talk about the living 
wage if successive Westminster Governments had 
set the minimum wage at a decent rate and 
uprated it? 

James Kelly: The issue—[Interruption.] 

The Deputy Presiding Officer (Elaine Smith): 
Order. 

James Kelly: The issue for the SNP 
Government and SNP MSPs is whether the bill will 
deliver a wage of £7.65 an hour across all public 
contracts. That is the opportunity; that is the 
challenge. Let us see how they vote when the 
division comes. 

The calls for the living wage are being made not 
only by the STUC and the Scottish Council for 
Voluntary Organisations, but by businesses such 
as KPMG and Nationwide. We should not want to 
lag behind—we have a real opportunity. We have 
all seen the photographs of SNP MSPs in which 
they are pledging their support for the payment of 
the living wage. This is the chance for them to put 
their money where their mouths are; this is not a 
photo opportunity, but a chance to make the living 
wage a reality. I urge them to vote for a mandatory 
living wage. 

The Deputy Presiding Officer: The question is, 
that amendment 11 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. As this is the first division of the 
afternoon, Parliament is suspended for five 
minutes. 

14:38 
Meeting suspended. 
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14:43 
On resuming— 

The Deputy Presiding Officer: We move to the 
division on amendment 11. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Urquhart, Jean (Highlands and Islands) (Ind) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  

Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 74, Abstentions 0. 

Amendment 11 disagreed to. 

Neil Findlay: Tories together. 

The Deputy Presiding Officer: Order. 

The Deputy Presiding Officer: Group 2 is on 
the sustainable procurement duty. [Interruption.] 
Order! Amendment 30, in the name of Patrick 
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Harvie, is grouped with amendments 16, 32 and 
39. 

14:45 
Patrick Harvie: Clearly the whole chamber is 

seized with excitement about the sustainable 
procurement duty. I am sure that is what it is, 
Presiding Officer. 

My amendments in this group fall into two areas. 
Amendment 30 is about the relationship—the 
balance—between the general duty and the 
sustainable procurement duty. It is worth recalling 
that once upon a time, before the bill was 
introduced, people referred to it as the sustainable 
procurement bill. Then it became the procurement 
bill, then the procurement reform bill. Now the 
sustainable procurement duty is one small section 
in the bill. 

It is good that it is there, and I am very pleased 
that it is, but as it is phrased at the moment, the 
bill says that we have a general duty that includes 
the requirement to 
“treat relevant economic operators equally and without 
discrimination”— 

in other words, to act in the interests of a free 
market in procurement—and that nothing that is 
done in pursuance of the sustainable procurement 
duty should conflict with the general duty. 

In amendment 30 I seek to say instead that 
“Nothing in subsection (1)”— 

the general duty— 
“is to be taken to prohibit a contracting authority from 
considering any matter or acting in any way required to fulfil 
the sustainable procurement duty.” 

In other words, sustainable procurement should 
take precedence and the wider general duty on 
procurement should exist within that. 

At stage 1, the committee called on the Scottish 
Government to provide further information on how 
contracting authorities are supposed to balance 
the duties in practice. In the stage 1 debate, the 
Deputy First Minister said that she was happy to 
consider that in more detail and come back to the 
issue at stage 2. That did not happen: there have 
been no amendments from the Government to 
address the question of balance. I hope that the 
Deputy First Minister will take this opportunity to 
address the question. 

Through amendment 32, I seek to add a 
requirement in relation to duties under the Climate 
Change (Scotland) Act 2009 and to the United 
Nations’ “Guiding Principles on Business and 
Human Rights”.  

The Scottish Government has a human rights 
action plan, which in many ways is a very good 
document. It says: 

“The Scottish and UK Governments, Scottish businesses 
and the Scottish Human Rights Commission will pursue the 
development of an action plan to implement the UN 
Guiding Principles on Business and Human Rights by 
Scotland and raise awareness among Scottish companies 
of their human rights responsibilities.” 

What better way to give effect to that commitment 
than by including that provision in the guidance on 
procurement that ministers are expected to 
publish? That would address the global 
sustainability issues that go beyond the 
geographically limited aspects of sustainability in 
the bill and give procurement a clear link to duties 
under the Climate Change (Scotland) Act 2009 
and the UN’s “Guiding Principles on Business and 
Human Rights”. 

Amendment 32 is supported by Amnesty 
International, which I know many members 
support. It says: 

“Excluding this amendment would be a missed 
opportunity for the Scottish Government’s human rights 
agenda.” 

I am open to and interested in hearing the 
arguments on the other amendments in this group, 
to which I am sympathetic, but I will let the 
proposers speak to them. 

I move amendment 30. 

Jackie Baillie (Dumbarton) (Lab): I believe 
that reducing inequality is a shared ambition 
across this chamber and my amendment 16 seeks 
to ensure that that is at the very heart of the 
sustainable procurement duty. 

The duty is framed in general terms, and I 
understand that the cabinet secretary promised in 
the stage 2 debate that there would be further 
definition of the duty in guidance. I could not help 
but recall that even when I was a minister and we 
were shaping legislation in the early days of the 
Parliament, civil servants always advised ministers 
to avoid putting something on the face of the bill 
and to offer it up in guidance instead. It appears 
that not a lot has changed, despite the passage of 
time. 

We should put what matters to us in legislation 
and, of course, put the detail in guidance. I have 
always understood that tackling inequality is a key 
principle of the Scottish Government. Indeed, a 
mere week ago, the Scottish Government spoke 
about the persistent inequality in our society. The 
rhetoric was rightly robust, but we need to do more 
than shout. We need to and must take action.  

If the Parliament agrees to amendment 16, it will 
be saying that tackling inequality matters. That 
would be one small step, but it would be central to 
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our making progress. If members share an 
ambition for a more equal Scotland, as I think we 
do, they should ensure that we use our 
considerable public spending to deliver just that, 
as well as the right framework for awarding 
contracts. 

In everything that we do, we should have a 
clear, sharp focus on tackling inequality. Such a 
focus can drive the public sector in considering 
how it can secure important gains for local 
communities in the contracts that it awards. We 
are talking about substantial sums of public 
money. 

This is a practical opportunity for the Scottish 
Government to demonstrate that it can match its 
rhetoric with action. It can do so by backing 
amendment 16. 

The Deputy Presiding Officer: I understand 
that Sarah Boyack cannot attend today and that 
Claudia Beamish will speak to amendment 39. 

Claudia Beamish (South Scotland) (Lab): 
Amendment 39 would place a duty on the 
contracting authority, when publicising the award 
of a contract, to include a statement that sets out 
how the contract will contribute to the fulfilment of 
the contracting authority’s sustainable 
procurement duty. 

The sustainable procurement duty is an 
important provision and it is essential that the 
requirements are met. Amendment 39 would 
ensure that, for example, the duties to 
“facilitate the involvement of small and medium enterprises” 

and 
“improve the economic, social, and environmental 
wellbeing of the authority’s area” 

were well publicised, which would clarify public 
bodies’ commitment to promoting positive social 
outcomes. The Scottish Council for Voluntary 
Organisations has repeatedly stressed the need to 
put sustainability centre stage, and a clear 
statement of intent on the public contracts website 
would ensure that that happened. 

At stage 2, the Deputy First Minister voiced 
concern that such an approach would place an 
undue burden on public bodies, but my Scottish 
Labour colleagues and I still think that an explicit 
duty to publicise the measures that are taken to 
fulfil the sustainable procurement duty would 
reinforce the commitment and prevent it from 
being sidestepped. I hope that members will agree 
to amendment 39. 

I support amendment 16, in Jackie Baillie’s 
name. It is imperative that inequality is mentioned 
in the bill. I hope that all members will agree to the 
amendment. 

Nicola Sturgeon: The sustainable procurement 
duty is not a small part of the bill, as Patrick Harvie 
seemed to suggest, but a vital element. Indeed, I 
would argue that it is the linchpin of the bill. It 
requires public bodies to think carefully about how 
the procurement process can make real 
improvements to their areas and how to enable 
SMEs, supported businesses and the third sector 
to access contract opportunities. However, as with 
every other section of the bill, we must ensure that 
the section is consistent with EU law, is 
reasonably simple to apply and does not impose 
disproportionate burdens on contracting 
authorities.  

As I said at stage 2, I absolutely understand and 
appreciate Patrick Harvie’s motivation in lodging 
amendment 30, but my objection to it is pretty 
fundamental. The general and sustainable 
procurement duties are framed with a view to 
helping public bodies to understand how they 
should be interpreted and applied within the 
overarching framework of EU law. Section 8(3) 
makes it clear to authorities that any action that 
they take under the sustainable procurement duty 
must be compatible with their duties under EU law. 

Amendment 30 would have the effect of creating 
a bill that sought to impose requirements on public 
bodies to do things even if they were not 
compatible with European law. That is not 
acceptable, and we cannot place public bodies in 
such a position. 

Patrick Harvie: That argument suggests that 
there are things that are necessary to do to 
achieve sustainable procurement but which in fact 
are prohibited by the general duty. What are those 
things? 

Nicola Sturgeon: No—the bill says that, at all 
times, in implementing either the sustainable 
procurement duty or the general duties or specific 
duties, authorities must operate within the confines 
of European law. I would have thought that all 
members would acknowledge the importance of 
that. 

Patrick Harvie made valid and legitimate 
comments about the guidance that we should give 
contracting authorities to help them to balance the 
different aspects of the sustainable procurement 
duty. He will be aware that section 9A provides for 
guidance. In developing that guidance, I would be 
happy to engage with Patrick Harvie on how we do 
so in a way that encourages contracting 
authorities to make the best and maximum use of 
the sustainable procurement duty. However, we 
cannot put public authorities in a position in which 
we require them to do things regardless of their 
compliance with EU law. That is a pretty simple 
point, I think. 
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Amendment 16 relates to considerations of 
wellbeing in the sustainable procurement duty and 
seeks to define wellbeing as including the 
reduction of inequality, an objective on which I 
think we all agree. Reducing inequality is clearly 
part of an authority’s general duty in promoting the 
wellbeing of its area. Although there is an 
argument for the duty to be framed in general 
terms, as I said at stage 2, I am sympathetic to the 
intent of the amendment and, on further reflection, 
and at the risk of completely taking the feet away 
from Jackie Baillie, I confirm that I will support it, 
which demonstrates that her cynicism about 
ministers is, as usual, completely misplaced. 

The purpose of amendment 32 is to place a duty 
on the Scottish ministers, when preparing 
guidance on the sustainable procurement duty, to 
consider the likely effects on global sustainability 
and the compliance by authorities with their duties 
under the Climate Change (Scotland) Act 2009 
and the UN “Guiding Principles on Business and 
Human Rights”. Again, I emphasise the need for 
the bill to be pragmatic and reasonably simple to 
comply with. The bill already provides a 
mechanism for dealing with companies that do not 
meet appropriate standards. Contracting 
authorities already have to comply with a range of 
requirements that are derived from EU law on 
equal treatment and from national equality 
legislation, in addition to being subject to 
obligations under the Human Rights Act 1998. 

As everybody is aware, the public sector 
procures a diverse range of goods, services and 
works, so it is important that the statutory 
guidance that will support the duty is flexible and 
adaptable and is not seen to be disproportionate. 
Therefore, I do not support Patrick Harvie’s 
amendment 32, but I reaffirm and reissue the 
invitation that I extended to him at stage 2 to 
discuss how we use the statutory guidance that 
will underpin the duty to encapsulate his points 
about the wider implications of procurement 
exercises, and indeed to be involved in the 
drafting of that guidance. I can give an assurance, 
which I know will be important to organisations 
such as Amnesty International, to which Patrick 
Harvie referred, that we see the development of 
guidance as an important opportunity to identify 
and explain how the UN guiding principles are 
best reflected in our procurement processes. I 
hope that Patrick Harvie will take up the offer to be 
involved in the next stage of the process. 

On Sarah Boyack’s amendment 39, I again 
stress the importance of keeping the burden on 
public bodies to a minimum. Section 14 will require 
contracting authorities to prepare and publish an 
annual report, which will include a summary of 
regulated procurements and a review of whether 
those procurements complied with the authorities’ 
procurement strategies. It is therefore not 

necessary or proportionate to require contracting 
authorities to state in every single contract award 
notice how the contract will contribute to improving 
the economic, social and environmental wellbeing 
of the authority’s area. That would add an 
unnecessary and disproportionate burden of 
bureaucracy. 

In conclusion, I ask Patrick Harvie to seek to 
withdraw amendment 30 and to not move 
amendment 32; I ask Claudia Beamish, on behalf 
of Sarah Boyack, not to move amendment 39; and 
I reiterate my willingness to support amendment 
16 in the name of Jackie Baillie. 

15:00 
Patrick Harvie: The Deputy First Minister 

described the sustainable procurement duty as the 
“linchpin” of the bill. I cannot read the bill in any 
other way than that it suggests that the duties in 
section 8—the general duties—are the linchpin. 
They are the critical and vital element on which 
contracting authorities will primarily focus, with a 
secondary focus on the sustainable procurement 
duty. Therefore, I disagree that the Deputy First 
Minister’s description of the bill is accurate. 

Notwithstanding the smile on Jackie Baillie’s 
face as she heard that her amendment 16 would 
be accepted, she made a decent point that, 
although ministers and civil servants often take the 
instinctive position that less is more in a bill and 
that we should leave everything to guidance, 
Parliament needs to steer the development of 
guidance. Even agreeing amendments to bills that 
indicate to ministers the issues that they ought to 
address when they draft guidance gives 
Parliament the ability to give that steer, which the 
Parliament should do on ethical issues as critical 
as inequality, sustainability, climate change and 
human rights. 

Particularly in relation to amendment 32, the 
Deputy First Minister said that the bill needs to be 
simple to comply with. Amendment 32 would not 
add huge complexity for contracting authorities or 
people responsible for procurement processes; it 
would add one relatively simple task for ministers, 
not anyone else, to undertake. If the Government 
is serious about addressing in the guidance the 
ethical issues to which the amendment relates, 
having in the bill the requirement for it to do so 
seems a relatively simple and trivial task for 
Parliament to set it. Amendment 32 is about 
ministers’ compliance with the legislation, not 
anything else. 

I am grateful for the invitation to engage further. 
However, from stage 1 onwards, there have been 
continual indications that an attempt would be 
made to address the matter during the bill’s 
passage but, I am afraid, that has not happened. 
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Therefore, I will press amendments 30 and—when 
it comes to the time—32 to the vote. 

The Deputy Presiding Officer: The question is, 
that amendment 30 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Urquhart, Jean (Highlands and Islands) (Ind) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  

Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McArthur, Liam (Orkney Islands) (LD)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland Islands) (LD)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 39, Against 80, Abstentions 0. 

Amendment 30 disagreed to. 
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Section 9—Sustainable procurement duty 

The Deputy Presiding Officer: Group 3 is on 
sustainable procurement duty and strategy: 
specific issues. Amendment 15, in the name of 
Jackie Baillie, is grouped with amendments 31, 19 
and 37. 

Jackie Baillie: I will speak to amendment 15 
and all others in the group. The suggestion was 
made from a sedentary position that I should quit 
while I was ahead. Ever the optimist, while I am 
grateful for the cabinet secretary’s support for 
amendment 16, I live in hope that she will continue 
her consensual manner with my remaining 
amendments. 

Amendment 15 seeks to promote compliance 
with the public sector equality duty, and 
amendment 19 relates to public bodies setting out 
how they will promote such compliance. 

It is perhaps worth explaining what the public 
sector equality duty requires. It is set out in section 
149 of the Equality Act 2010, which requires that, 
when exercising their functions, listed public 
authorities must  
“have due regard to”  

matters such as  
“the need to— 

eliminate discrimination, harassment”  

and  
“victimisation ... advance equality of opportunity” 

and 
“foster good relations”. 

The phrase “have due regard” means that, when 
public bodies make decisions, they must 
consciously consider the needs that are expressed 
in the duty. However, the amount of regard that 
they need to give depends very much on the 
nature of that decision. For example, a 
procurement decision on a service for older people 
would require far more consideration, rightly, than 
a procurement decision on purchasing stationery. 
The duty should, of course, be exercised in a 
proportionate manner. 

I was driven to lodge amendments 15 and 19 
because of an evaluation of the public sector 
equalities duties that was conducted by the 
Equality and Human Rights Commission. It would 
be fair to say that it reported a mixed picture and 
said that the good intentions were not backed by 
thought-through and measurable outcomes. We 
know that the main challenge lies in 
implementation. Therefore, making consideration 
of the public sector equality duty very much a key 
part of the procurement process will undoubtedly 
help us to move from those good intentions to 
practical application and implementation. 

Finally, I take the view that this bill is about the 
delivery of good-quality public services. 
Irrespective of who delivers those public 
services—the private sector, the public sector or 
the voluntary sector—we should expect the same 
high standards of delivery.  

I therefore urge support for my amendments 15 
and 19 and for amendments 31 and 37, which 
Claudia Beamish will address. 

I move amendment 15. 

Claudia Beamish: I will speak to amendments 
31 and 37, which I believe in strongly and which 
deal with standards of health and wellbeing and 
the education of communities, as well as animal 
welfare. 

Amendment 31 seeks to alter section 9, placing 
on public bodies a requirement to consider their 
policy on food procurement. The policy aim behind 
the provision on health and wellbeing is mirrored 
by the Scottish Government’s guidance document, 
“Catering for Change—Buying food sustainably in 
the public sector”, so I see no reason why it 
cannot be incorporated into the bill.  

We have a lot of good examples of sustainable 
food procurement projects in Scotland. Examples 
that immediately spring to mind are the better 
eating, better learning campaign; the food for life 
programme; the food for change initiative; and, of 
course, the good work that is done by Nourish 
Scotland and the Soil Association. Amendments 
31 and 37 seek to require public bodies to emulate 
those examples and work towards a truly 
sustainable food procurement policy, with local 
supply chains, while further educating the public 
on the benefits.  

There is no reason why those methods of 
procurement cannot be universal, and, as I 
understand the situation, there need be no issues 
with EU compliance. East Ayrshire, for example, 
has demonstrated that the proposal is possible. A 
clear and explicit reference in the bill, backed by 
guidance, would ensure that we could make this 
happen, rather than being dependent on a few 
enthusiastic individuals. 

Further, as vice-convener of the cross-party 
group on animal welfare, I am keenly aware that 
there is always public interest in animal welfare 
issues. At present, there is debate about the 
labelling of non-stun slaughtered meat. More 
broadly, humane production is part of food quality, 
and consumers have a right to choose as 
individuals. Labelling is important. There have 
been many culture changes in recent years, such 
as with the consciousness of the welfare of 
chickens, which has led to free-range egg 
purchases. Further, the recent horsemeat scandal 
has shown that labelling standards must be far 
more proactively enforced. 
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Millions of animals are affected by the choices 
that public bodies, with their substantial 
purchasing power, make in the procurement 
process, so amendment 31 would ensure that 
animal welfare is a real consideration for public 
bodies. Consequently, passing the amendment 
would mean that a public body automatically 
needs to include in its procurement strategy, which 
it is required to have under section 11, information 
about how it intends to ensure compliance on 
those issues, as well as including mention of those 
issues in its annual report. That would further 
solidify the foundations upon which the bill is built. 

Amendment 37 seeks to achieve the same 
policy aim as amendment 31, but it is designed in 
a more light-touch manner. Rather than requiring 
the public body to consider the health, wellbeing 
and education of communities and animal welfare 
standards during each individual food 
procurement, the amendment would require the 
public body to include a general statement on its 
overall approach.   

My colleagues and I would, of course, prefer 
that the more focused and comprehensive 
amendment 31 is passed. However, if that proves 
not to be possible, I urge members to vote for the 
alternative that is provided by amendment 37, 
which I am sure they will agree is a wholly credible 
and reasonable compromise. 

Nicola Sturgeon: I will deal first with 
amendments 15 and 19. Contractors that are 
performing what would otherwise be regarded as a 
public function, whether running a prison or 
another public building, are already subject to the 
public sector equality duty in relation to that 
function. 

The application of the Equality Act 2010 will 
have been considered in detail during the 
consultation and scrutiny process that it went 
through, so I think that there is an argument that it 
would not be right to use this bill to seek to extend 
duties imposed by other legislation upon public 
bodies. 

Fundamentally, equality is already an integral 
part of the bill. It is part of the sustainable 
procurement duty. The guidance that will follow 
will elaborate on that and will make clear the 
connection between the equality duty and 
procurement processes. After the passage of the 
bill—assuming that Parliament passes it—we will 
be focusing our energy on the development of the 
guidance and the regulations and on engaging 
with our stakeholders, including equality 
stakeholders, in their development. I am not able 
to support amendment 15 or amendment 19.  

I turn to amendments 31 and 37. There is a 
reasonable issue here. The arguments that were 
put at stage 2—all of which I listened to very 

carefully—have made me think that there is a 
need to do more to put a specific reference to food 
procurement on the face of the bill, given its 
importance.  

Amendment 31 would amend the sustainable 
procurement duty to require purchasers to 
consider how, in conducting a procurement 
process involving the purchase of food, they can 
improve the health, wellbeing and education of 
communities and promote the highest standards of 
animal welfare. 

Amendment 37 addresses the same issue but 
through the procurement strategy. Given some of 
the definitional issues here, I am of the view that it 
is more appropriate and proportionate to address 
these issues through the strategy in section 11 of 
the bill as opposed to creating a new duty under 
section 9. I am happy to support amendment 37, 
but I am not able to support amendment 31. 

Jackie Baillie: Claudia Beamish set out very 
well the case for dealing with food provision on the 
face of the bill and for the compromise 
amendment that would put it within the 
procurement strategy. I am delighted that the 
cabinet secretary appears to be having a very 
consensual afternoon and that she agrees with 
amendment 37. I live in hope for the rest. 

I recognise that the Scottish Government has 
already produced guidance on procurement—and 
welcome it is, too. However, it covers the planning 
of procurement services, developing a strategy 
and even encouraging public authorities to 
undertake equality impact assessments. What is 
less clear is whether any of those assessments 
have been undertaken and whether any 
measurable difference has been made. Is there a 
difference between the Government’s good 
intentions and the practice and implementation? 
The truth is that we just do not know. 

If we care, let us signal the importance of the 
issue by putting it on the face of the bill, not just in 
guidance. The cabinet secretary has done it once 
this afternoon; let me encourage her to do it again. 
If a service is a public service, irrespective of 
whether it is delivered by the public, private or 
voluntary sector, people have a right to expect the 
same high standard. Importantly, that includes 
compliance with public sector equality duties. 

The Deputy Presiding Officer: The question is 
that amendment 15 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
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Baxter, Jayne (Mid Scotland and Fife) (Lab) 
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab) 
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab) 
Dugdale, Kezia (Lothian) (Lab) 
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab) 
Finnie, John (Highlands and Islands) (Ind) 
Grant, Rhoda (Highlands and Islands) (Lab) 
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab) 
Harvie, Patrick (Glasgow) (Green) 
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab) 
Hume, Jim (South Scotland) (LD) 
Johnstone, Alison (Lothian) (Green) 
Kelly, James (Rutherglen) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Macdonald, Lewis (North East Scotland) (Lab) 
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab) 
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD) 
McCulloch, Margaret (Central Scotland) (Lab) 
McDougall, Margaret (West Scotland) (Lab) 
McInnes, Alison (North East Scotland) (LD) 
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab) 
Rennie, Willie (Mid Scotland and Fife) (LD) 
Rowley, Alex (Cowdenbeath) (Lab) 
Scott, Tavish (Shetland Islands) (LD) 
Simpson, Dr Richard (Mid Scotland and Fife) (Lab) 
Smith, Drew (Glasgow) (Lab) 
Urquhart, Jean (Highlands and Islands) (Ind)  

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  

Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP)  

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 75, Abstentions 0. 

Amendment 15 disagreed to. 

15:15 
Amendment 31 moved—[Claudia Beamish]. 

The Deputy Presiding Officer: The question is, 
that amendment 31 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
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Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Urquhart, Jean (Highlands and Islands) (Ind) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  

Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 75, Abstentions 0. 

Amendment 31 disagreed to. 

Amendment 16 moved—[Jackie Baillie]—and 
agreed to. 

Section 9A—Guidance on sustainable 
procurement duty 

Amendment 32 moved—[Patrick Harvie]. 

The Deputy Presiding Officer: The question is, 
that amendment 32 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division.
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For 
Finnie, John (Highlands and Islands) (Ind) 
Harvie, Patrick (Glasgow) (Green) 
Hilton, Cara (Dunfermline) (Lab) 
Hume, Jim (South Scotland) (LD) 
Johnstone, Alison (Lothian) (Green) 
McArthur, Liam (Orkney Islands) (LD) 
McInnes, Alison (North East Scotland) (LD) 
Rennie, Willie (Mid Scotland and Fife) (LD) 
Scott, Tavish (Shetland Islands) (LD) 
Urquhart, Jean (Highlands and Islands) (Ind) 

Against 
Adam, George (Paisley) (SNP) 
Adamson, Clare (Central Scotland) (SNP) 
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP) 
Allard, Christian (North East Scotland) (SNP) 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Claire (Mid Scotland and Fife) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Baxter, Jayne (Mid Scotland and Fife) (Lab) 
Beamish, Claudia (South Scotland) (Lab) 
Beattie, Colin (Midlothian North and Musselburgh) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Bibby, Neil (West Scotland) (Lab) 
Brodie, Chic (South Scotland) (SNP) 
Brown, Gavin (Lothian) (Con) 
Brown, Keith (Clackmannanshire and Dunblane) (SNP) 
Buchanan, Cameron (Lothian) (Con) 
Burgess, Margaret (Cunninghame South) (SNP) 
Campbell, Aileen (Clydesdale) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Carlaw, Jackson (West Scotland) (Con) 
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab) 
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP) 
Constance, Angela (Almond Valley) (SNP) 
Crawford, Bruce (Stirling) (SNP) 
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP) 
Dey, Graeme (Angus South) (SNP) 
Don, Nigel (Angus North and Mearns) (SNP) 
Doris, Bob (Glasgow) (SNP) 
Dornan, James (Glasgow Cathcart) (SNP) 
Dugdale, Kezia (Lothian) (Lab) 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ewing, Annabelle (Mid Scotland and Fife) (SNP) 
Ewing, Fergus (Inverness and Nairn) (SNP) 
Fabiani, Linda (East Kilbride) (SNP) 
Fee, Mary (West Scotland) (Lab) 
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab) 
Findlay, Neil (Lothian) (Lab) 
FitzPatrick, Joe (Dundee City West) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Gibson, Kenneth (Cunninghame North) (SNP) 
Gibson, Rob (Caithness, Sutherland and Ross) (SNP) 
Goldie, Annabel (West Scotland) (Con) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
Grant, Rhoda (Highlands and Islands) (Lab) 
Gray, Iain (East Lothian) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 
Henry, Hugh (Renfrewshire South) (Lab) 
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP) 
Hyslop, Fiona (Linlithgow) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Keir, Colin (Edinburgh Western) (SNP) 
Kelly, James (Rutherglen) (Lab) 
Kidd, Bill (Glasgow Anniesland) (SNP) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con) 

Lochhead, Richard (Moray) (SNP) 
Lyle, Richard (Central Scotland) (SNP) 
MacAskill, Kenny (Edinburgh Eastern) (SNP) 
MacDonald, Angus (Falkirk East) (SNP) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Macdonald, Lewis (North East Scotland) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Mackay, Derek (Renfrewshire North and West) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 
Malik, Hanzala (Glasgow) (Lab) 
Marra, Jenny (North East Scotland) (Lab) 
Martin, Paul (Glasgow Provan) (Lab) 
Mason, John (Glasgow Shettleston) (SNP) 
Matheson, Michael (Falkirk West) (SNP) 
Maxwell, Stewart (West Scotland) (SNP) 
McAlpine, Joan (South Scotland) (SNP) 
McCulloch, Margaret (Central Scotland) (Lab) 
McDonald, Mark (Aberdeen Donside) (SNP) 
McDougall, Margaret (West Scotland) (Lab) 
McGrigor, Jamie (Highlands and Islands) (Con) 
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP) 
McLeod, Aileen (South Scotland) (SNP) 
McLeod, Fiona (Strathkelvin and Bearsden) (SNP) 
McMahon, Michael (Uddingston and Bellshill) (Lab) 
McMahon, Siobhan (Central Scotland) (Lab) 
McMillan, Stuart (West Scotland) (SNP) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
McTaggart, Anne (Glasgow) (Lab) 
Mitchell, Margaret (Central Scotland) (Con) 
Murray, Elaine (Dumfriesshire) (Lab) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 
Pearson, Graeme (South Scotland) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 
Robertson, Dennis (Aberdeenshire West) (SNP) 
Robison, Shona (Dundee City East) (SNP) 
Rowley, Alex (Cowdenbeath) (Lab) 
Russell, Michael (Argyll and Bute) (SNP) 
Salmond, Alex (Aberdeenshire East) (SNP) 
Scanlon, Mary (Highlands and Islands) (Con) 
Scott, John (Ayr) (Con) 
Simpson, Dr Richard (Mid Scotland and Fife) (Lab) 
Smith, Drew (Glasgow) (Lab) 
Smith, Liz (Mid Scotland and Fife) (Con) 
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP) 
Stewart, Kevin (Aberdeen Central) (SNP) 
Sturgeon, Nicola (Glasgow Southside) (SNP) 
Swinney, John (Perthshire North) (SNP) 
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP) 
Torrance, David (Kirkcaldy) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 
Wheelhouse, Paul (South Scotland) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP) 
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 10, Against 109, Abstentions 0. 

Amendment 32 disagreed to. 

After section 9A 

Amendment 14 moved—[James Kelly]. 

The Deputy Presiding Officer: The question is, 
that amendment 14 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
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For 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Claire (Mid Scotland and Fife) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Baxter, Jayne (Mid Scotland and Fife) (Lab) 
Beamish, Claudia (South Scotland) (Lab) 
Bibby, Neil (West Scotland) (Lab) 
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab) 
Dugdale, Kezia (Lothian) (Lab) 
Fee, Mary (West Scotland) (Lab) 
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab) 
Findlay, Neil (Lothian) (Lab) 
Finnie, John (Highlands and Islands) (Ind) 
Grant, Rhoda (Highlands and Islands) (Lab) 
Gray, Iain (East Lothian) (Lab) 
Griffin, Mark (Central Scotland) (Lab) 
Harvie, Patrick (Glasgow) (Green) 
Henry, Hugh (Renfrewshire South) (Lab) 
Hilton, Cara (Dunfermline) (Lab) 
Hume, Jim (South Scotland) (LD) 
Johnstone, Alison (Lothian) (Green) 
Kelly, James (Rutherglen) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Macdonald, Lewis (North East Scotland) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Malik, Hanzala (Glasgow) (Lab) 
Marra, Jenny (North East Scotland) (Lab) 
Martin, Paul (Glasgow Provan) (Lab) 
McArthur, Liam (Orkney Islands) (LD) 
McCulloch, Margaret (Central Scotland) (Lab) 
McDougall, Margaret (West Scotland) (Lab) 
McInnes, Alison (North East Scotland) (LD) 
McMahon, Michael (Uddingston and Bellshill) (Lab) 
McMahon, Siobhan (Central Scotland) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
McTaggart, Anne (Glasgow) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 
Pearson, Graeme (South Scotland) (Lab) 
Pentland, John (Motherwell and Wishaw) (Lab) 
Rennie, Willie (Mid Scotland and Fife) (LD) 
Rowley, Alex (Cowdenbeath) (Lab) 
Scott, Tavish (Shetland Islands) (LD) 
Simpson, Dr Richard (Mid Scotland and Fife) (Lab) 
Smith, Drew (Glasgow) (Lab) 
Urquhart, Jean (Highlands and Islands) (Ind) 

Against 
Adam, George (Paisley) (SNP) 
Adamson, Clare (Central Scotland) (SNP) 
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP) 
Allard, Christian (North East Scotland) (SNP) 
Beattie, Colin (Midlothian North and Musselburgh) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
Brown, Gavin (Lothian) (Con) 
Brown, Keith (Clackmannanshire and Dunblane) (SNP) 
Buchanan, Cameron (Lothian) (Con) 
Burgess, Margaret (Cunninghame South) (SNP) 
Campbell, Aileen (Clydesdale) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Carlaw, Jackson (West Scotland) (Con) 
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP) 
Constance, Angela (Almond Valley) (SNP) 
Crawford, Bruce (Stirling) (SNP) 
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP) 
Dey, Graeme (Angus South) (SNP) 
Don, Nigel (Angus North and Mearns) (SNP) 
Doris, Bob (Glasgow) (SNP) 
Dornan, James (Glasgow Cathcart) (SNP) 
Eadie, Jim (Edinburgh Southern) (SNP) 
Ewing, Annabelle (Mid Scotland and Fife) (SNP) 

Ewing, Fergus (Inverness and Nairn) (SNP) 
Fabiani, Linda (East Kilbride) (SNP) 
FitzPatrick, Joe (Dundee City West) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Gibson, Kenneth (Cunninghame North) (SNP) 
Gibson, Rob (Caithness, Sutherland and Ross) (SNP) 
Goldie, Annabel (West Scotland) (Con) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP) 
Hyslop, Fiona (Linlithgow) (SNP) 
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Keir, Colin (Edinburgh Western) (SNP) 
Kidd, Bill (Glasgow Anniesland) (SNP) 
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con) 
Lochhead, Richard (Moray) (SNP) 
Lyle, Richard (Central Scotland) (SNP) 
MacAskill, Kenny (Edinburgh Eastern) (SNP) 
MacDonald, Angus (Falkirk East) (SNP) 
MacDonald, Gordon (Edinburgh Pentlands) (SNP) 
Mackay, Derek (Renfrewshire North and West) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 
Mason, John (Glasgow Shettleston) (SNP) 
Matheson, Michael (Falkirk West) (SNP) 
Maxwell, Stewart (West Scotland) (SNP) 
McAlpine, Joan (South Scotland) (SNP) 
McDonald, Mark (Aberdeen Donside) (SNP) 
McGrigor, Jamie (Highlands and Islands) (Con) 
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP) 
McLeod, Aileen (South Scotland) (SNP) 
McLeod, Fiona (Strathkelvin and Bearsden) (SNP) 
McMillan, Stuart (West Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 
Robertson, Dennis (Aberdeenshire West) (SNP) 
Robison, Shona (Dundee City East) (SNP) 
Russell, Michael (Argyll and Bute) (SNP) 
Salmond, Alex (Aberdeenshire East) (SNP) 
Scanlon, Mary (Highlands and Islands) (Con) 
Scott, John (Ayr) (Con) 
Smith, Liz (Mid Scotland and Fife) (Con) 
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP) 
Stewart, Kevin (Aberdeen Central) (SNP) 
Sturgeon, Nicola (Glasgow Southside) (SNP) 
Swinney, John (Perthshire North) (SNP) 
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP) 
Torrance, David (Kirkcaldy) (SNP) 
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP) 
Wheelhouse, Paul (South Scotland) (SNP) 
White, Sandra (Glasgow Kelvin) (SNP) 
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 75, Abstentions 0. 

Amendment 14 disagreed to. 

After section 10 

The Deputy Presiding Officer: That brings us 
to group 4, which is on circumstances where 
participation is restricted or no offers are sought. 
Amendment 33, in the name of Mary Fee, is 
grouped with amendments 35 and 36. 

Mary Fee (West Scotland) (Lab): Amendment 
33 aims to enable and support the third sector in 
the procurement process. The third sector 
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provides higher levels of care and innovation 
across a range of services, but it is often excluded 
because of the size of costs that are associated 
with participating in procurement contracts. 

The Health and Social Care Alliance Scotland 
briefing on the bill states that 
“a history of competitive tendering processes has acted as 
a barrier to the third sector’s engagement” 

and that many organisations have disengaged 
completely from the process even when their 
service could have made a great contribution. We 
must support and protect our third sector, and 
excluding specific contracts in specific 
circumstances would do that. The proposal is 
similar to that of supported businesses and would 
bring long-lasting benefits to the third sector, 
which has had to work with tightened budgets and 
increasing pressure over recent years. 

Amendment 35 would require ministers to lay 
regulations specifying what a health and social 
care service is for the purpose of the bill, instead 
of its specification being an option. That would 
guarantee clarity for contracting authorities. In my 
view, guidance cannot be an option in a health 
and social care service. 

Amendment 36 would require ministers to lay 
regulation and guidance specifying what regulated 
contracts may be awarded without offers being 
sought. Again, that would enable and encourage 
participation. 

I move amendment 33. 

Nicola Sturgeon: Amendment 33 would allow 
public bodies to limit participation in a regulated 
procurement to third sector bodies. As I said at 
stage 2, I am sympathetic to the aim of the 
amendment but I do not believe that it would be 
EU law compliant. I will explain in detail why that is 
the case. 

It might be possible in the case of some 
procurement exercises to restrict competition to 
the third sector, but that will depend on the 
particular circumstances of the competition. In 
some cases, the treaty obligations that flow from 
EU law will apply even at the contract values 
within the scope of the bill. Restricting competition 
in such cases would be discriminatory and 
therefore incompatible with EU law. 

An obvious question is that of how we can limit 
competition to supported business, as we do in the 
bill, but not to the third sector. The straightforward 
answer is that EU procurement law makes specific 
provision to restrict competition to supported 
businesses. It does not make specific provision for 
the third sector, which is a much broader category 
of organisations. 

Although we cannot accept amendment 33, I 
emphasise the importance that we attach to the 
third sector’s role in delivering public services. Our 
response to the Christie commission’s report on 
the future delivery of public services emphasised 
that the third sector has a crucial role to play 
because of its specialist expertise, its ability to 
engage with vulnerable groups and—particularly 
important—its ability to be flexible and innovative. 
Indeed, one of the four priorities at the heart of the 
bill is improved access to public sector contracts, 
particularly for small businesses and third sector 
organisations. 

On amendment 35, the power in subsection (3) 
of section 10A is drafted to be consistent with 
other subordinate legislation provisions in the bill. 
The Government intends to produce regulations 
under that power, so changing “may” to “must” will 
have no practical effect. The amendment is, 
therefore, unnecessary and would lead to 
inconsistent legislation. 

In a similar vein, I do not think that amendment 
36 is necessary. The power in section 10C is 
drafted to be consistent with other powers in the 
bill, and ministers have discretion in how that 
power is to be exercised, so the use of the term 
“may” in that section is appropriate. 

I therefore ask that the amendments in the 
group be disagreed to. 

Mary Fee: I thank the Deputy First Minister for 
her comments. In evidence, we heard a lot about 
the bill being an enabling piece of legislation. It is 
incumbent on us, as politicians, to encourage and 
support our third sector and the valuable work that 
it does. Restricting contracts to the third sector 
would level the playing field, as it does in helping 
supported businesses. Such restriction would also 
allow continuity of care and support, the value of 
which is immeasurable to those who receive care, 
including continuity for those who provide the care. 
Although I accept the sympathy offered by the 
Deputy First Minister, we need more than 
sympathy—we need action to support the sector. 

On amendments 35 and 36, regarding the 
Deputy First Minister’s remarks about ministers’ 
discretion in producing guidance, I am not 
confident that allowing ministers to have discretion 
will give us the level of guidance that we need. 

I therefore press amendment 33. 

The Deputy Presiding Officer: The question is, 
that amendment 33 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
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For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  

Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

Abstentions 
Finnie, John (Highlands and Islands) (Ind)  

The Deputy Presiding Officer: The result of 
the division is: For 42, Against 76, Abstentions 1. 

Amendment 33 disagreed to. 

Section 10A—Contracts for health or social 
care services 

Amendment 35 moved—[Mary Fee]. 

The Deputy Presiding Officer: The question is, 
that amendment 35 be agreed to. Are we agreed? 

Members: No.  
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The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  

Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

Abstentions 
Finnie, John (Highlands and Islands) (Ind)  

The Deputy Presiding Officer: The result of 
the division is: For 42, Against 76, Abstentions 1. 

Amendment 35 disagreed to. 

Section 10C—Other circumstances in which 
contract can be awarded without competition 

Amendment 36 moved—[Mary Fee]. 

The Deputy Presiding Officer: The question is, 
that amendment 36 be agreed to. Are we agreed? 
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Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  

Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

Abstentions 
Finnie, John (Highlands and Islands) (Ind)  

The Deputy Presiding Officer: The result of 
the division is: For 42, Against 76, Abstentions 1. 

Amendment 36 disagreed to. 

Section 11—Procurement strategy 

The Deputy Presiding Officer: Group 5 is on 
supported businesses. Amendment 2, in the name 
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of Mark Griffin, is grouped with amendments 20 
and 3. 

Mark Griffin (Central Scotland) (Lab): I speak 
in support of amendments 2 and 3 in my name, 
which would apply only to public bodies in 
Scotland that engage in procurement activity with 
a value of £5 million or more. As I said at stage 2, I 
do not think that it is unreasonable of us to expect 
a public authority that spends more than £5 million 
to award at least one contract to a supported 
business. 

My amendments seek to achieve the 
Government’s stated policy ambition, as set out in 
the supported business framework, that public 
authorities should award “at least one contract” to 
a supported business. They do not say that an 
authority must award a contract to a supported 
business; they simply ask it to set out how it is 
working towards the Government’s aim. 

15:30 
The Deputy First Minister commented at stage 2 

on my amendments, which I have lodged again, 
and she has also lodged a Government 
amendment, which I support, as it is a move in the 
right direction.  

The Deputy First Minister said that she had two 
issues with the drafting of my stage 2 
amendments, but that she had sympathy with 
them. She said, first, that by asking public bodies 
to look ahead to what procurement activity they 
could restrict to supported business, the 
amendments were 
“effectively asking public bodies to look into a crystal 
ball”.—[Official Report, Infrastructure and Capital 
Investment Committee, 19 March 2014; c 2842.].  

On the surface, that might seem a reasonable 
comment, but section 14(2)(d) of the bill, on 
annual procurement reports, states that an annual 
procurement report should include 
“a summary of the regulated procurements the authority 
expects to commence in the next two financial years”. 

If contracting authorities can set out a summary of 
the regulated procurements that they expect to 
commence in the next two years, why would it be 
so difficult for an authority to set out where it 
intends to restrict procurement to a supported 
business in a single year? 

The second point on which the Deputy First 
Minister objected to my amendments was that she 
did not want to set the bar too low in terms of 
procurement from supported business and that we 
should not simply allow public authorities to tick it 
off as a good deed done for the year. I completely 
agree with her, but there are public authorities in 
Scotland today that are not even clearing that low 
bar of a single contract with a supported business.  

In response to freedom of information requests 
submitted to public authorities across Scotland, it 
has emerged that there are 44 authorities in 
Scotland that do not have a single contract with a 
supported business. Those are not insignificant 
public authorities with low levels of procurement; 
they range from health boards to Government 
bodies and local authorities right across the 
country. Although I entirely agree with the Deputy 
First Minister that we do not want to set a 
minimum level so that authorities think that they do 
not have to go beyond that level, when so many 
large bodies are not awarding even a single 
contract it is time that we started pushing harder.  

I move amendment 2.  

The Deputy Presiding Officer: Before I call the 
Deputy First Minister, I ask members to take their 
conversations outside the chamber.  

Nicola Sturgeon: Helping supported 
businesses is important to the Government 
generally and in relation to procurement, and that 
commitment was reflected in the bill as drafted, as 
I think all members would accept.  

At stage 2, I gave a commitment to the 
Infrastructure and Capital Investment Committee 
that I would consider what more might be done, 
particularly in relation to the reporting of levels of 
engagement with supported business. Mark Griffin 
makes a reasonable point: we need to ensure that 
our expectations of public bodies are delivered in 
practice. 

As a result, I am pleased to have lodged 
amendment 20, which will require public bodies 
who prepare an annual report to include in that 
report a summary of the steps taken to facilitate 
the involvement of supported businesses in 
regulated procurements during the year covered 
by the report. It has the same, or a very similar, 
overall effect to amendment 3, but I think that it is 
preferable to amendment 3.  

As Mark Griffin has said, amendment 3 refers to 
the awarding of 
“at least one contract to a supported business”. 

I absolutely agree that that is not an unreasonable 
expectation and that we should be firm in our 
expectation that public authorities that are doing 
procurement should have at least one contract 
with supported businesses. However, I want to be 
careful that we do not send a signal to public 
bodies that says that just one is enough. We 
should not be playing to the minimum on such an 
important issue. Amendment 20 gives Mark Griffin 
what he is seeking in terms of reporting, without 
the limitation that would be a concern.  

I apologise to Mark Griffin if I have picked him 
up wrongly, but it is important to distinguish 
between procurement strategy and reports on 
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procurement strategies, which I think he may have 
slightly mixed up in some of the points that he has 
made. Amendment 2 would require public bodies 
to state in their strategy whether they intend to 
restrict competition to supported businesses and 
how they intend to ensure that they award at least 
one contract to a supported business. 

I will not repeat my points about playing to the 
minimum and saying that one contract is enough. 
My objection here is the one that Mark Griffin 
described as the “crystal ball” objection. I think that 
that was quite a good description, to be fair to him. 
Because the amendment refers to the strategy 
that a public authority has to prepare at the start of 
the year, we would in effect be asking public 
authorities to decide at the start of the year 
whether at any point during that year they 
intended to run a procurement that it would be 
appropriate to restrict to supported businesses. If 
the amendment was agreed to, they would be 
expected in the procurement strategy to be pretty 
definitive about that. 

However, at the start of the year, public 
authorities will not necessarily know what all their 
requirements for procurement throughout the year 
will be. We would be putting into the bill something 
that, in a practical sense, it would be difficult to the 
point of impossibility for public authorities 
meaningfully to deliver. I ask Mark Griffin, as I did 
at stage 2, to think about that practical objection to 
his amendments. 

That said, and as I repeated today, I am more 
than sympathetic to—in fact, I am totally in 
agreement with—the intent behind the 
amendments, especially in relation to reporting, 
because it is that which will let us ensure that our 
expectations are being delivered, and that is 
precisely what amendment 20 seeks to address. 

I ask Mark Griffin to withdraw amendment 2 and 
to not move amendment 3, and I ask the 
Parliament to support amendment 20. 

Mark Griffin: I thank the cabinet secretary for 
her comments and, as I did earlier, for her 
movement in lodging amendment 20. The point 
that I made about procurement strategies and 
annual procurement reports was that, in the 
annual reports, public authorities will be expected 
to look forward two years to the procurement that 
they will carry out, so I do not find great difficulty in 
asking them in their procurement strategies to look 
forward one year to identify areas in which they 
could restrict procurement to supported 
businesses. That would allow the supported 
businesses in Scotland a lot more confidence 
about where their work is coming from. 

However, the main thrust of my amendments is 
about allowing the Government to make, through a 
procurement strategy, its own policy of every 

public authority in Scotland having a contract with 
at least one supported business. I do not want 
every public authority in Scotland simply to have 
one such contract, but I think that that step is 
required to push the ones that are falling below 
even that low bar to meet that standard. Some 44 
public authorities in Scotland do not have a single 
contract with a supported business. As I said at 
the outset, they are not insignificant authorities. 
They are local authorities, health boards and 
central Government organisations. With that in 
mind, I press amendment 2. 

The Deputy Presiding Officer: The question is, 
that amendment 2 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
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Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP) 
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  

Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 43, Against 76, Abstentions 0. 

Amendment 2 disagreed to. 

Amendment 6 moved—[Nicola Sturgeon]—and 
agreed to. 

The Deputy Presiding Officer: Group 6 is on 
consideration to be given to various employment 
practices. Amendment 17, in the name of Jim 
Eadie, is grouped with amendments 24, 42 and 
43. 

Jim Eadie (Edinburgh Southern) (SNP): I 
welcome the opportunity to speak to amendment 
17, which seeks to promote compliance by 
contractors and sub-contractors with the 
provisions of the Health and Safety at Work etc 
Act 1974. 

The purpose of the amendment is to extend the 
minimum content that a corporate procurement 
strategy should contain to include a statement of 
the authority’s general policy on promoting 
compliance with health and safety legislation. The 
amendment places a requirement on contracting 
authorities that are compelled by the bill to 
produce a corporate procurement strategy to 
include in it a statement of the authority’s general 
policy on promoting compliance with the Health 
and Safety at Work etc Act 1974 and any 
provisions made under that act. 

Health and safety did not feature in the public 
consultation on the policy content of the bill. I am 
therefore indebted to Kathy Jenkins of the Scottish 
Hazards campaign group and Louise Taggart of 
families against corporate killers, which are two 
campaign groups that are focused on improving 
health and safety in the workplace and thereby 
reducing the toll of work-related death, injury and 
illness. Both organisations recognise that good 
work has been done to date by the Scottish 
Government but believe that the additional step 
proposed in the amendment could further enhance 
the public sector’s role in driving good health and 
safety practice. 

Implementing the provisions in the amendment 
across the public sector in Scotland would be a 
very welcome development that would go some 
way towards helping to reduce the incidence of 
family members having to hear that a death could 
and should have been prevented, had an 
employer only complied with its health and safety 
duties. 

The amendment would allow us to embed 
health and safety into the foundations of our 
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procurement strategy. That being so, I hope that 
the Deputy First Minister will welcome my 
amendment and support its inclusion in the bill. 

I move amendment 17. 

Jackie Baillie: A postcard on the noticeboard in 
my office reads, “Prepare your daughter for 
working life—give her less pocket money than 
your son.” It is, disappointingly, still the case that 
there is a gender pay gap, with women on average 
earning less than men. That is despite good 
legislation in the Equal Pay Act 1970 and, 
undoubtedly, good intention in the chamber. 
However, the lesson is that it is not enough in and 
of itself to have legislation; it is the implementation 
that makes the difference. 

Equal pay audits are a key implementation tool. 
Members will know that equal pay audits consider 
pay gaps by gender, ethnicity, disability and 
working pattern. They are relatively easy to carry 
out and there is a lot of support for employers, 
including toolkits and hands-on advice about how 
to conduct an equal pay audit and what to do with 
the results. It really is as easy as ABC. However, it 
is what employers do with the information that they 
get that is crucial. 

The benefits for business are well documented: 
improved productivity, improved staff retention and 
improved performance. Those are all positives that 
we can agree on. Many employers recognise that 
their greatest asset is their workforce. It is 
therefore not good for the quality of their product 
or service if one set of employees is treated 
differently from another because they happen to 
be female or disabled. Taking action to close the 
gap sets businesses ahead of their competitors, 
so what is there not to like? 

The cabinet secretary said at stage 2 that she 
was not sure that the proposal in an amendment 
that I lodged at that stage would be consistent with 
our obligations under EU law on equal treatment 
of suppliers. However, under the provisions in the 
bill, public bodies can and will make judgments 
about what matters to them in deciding contracts. 
They will decide who gets and does not get a 
contract according to a range of different criteria, 
all of which appear to fit with our EU obligations, 
so why not have an equal pay audit criterion? If 
the cabinet secretary was being consistent, she 
would recognise that it fits, too. 

At stage 2, the cabinet secretary defaulted to 
her mantra that the issue will not be dealt with in 
the bill but will be considered in guidance. Let me 
encourage her to break free from her civil 
servants. By supporting amendment 24, she can 
make a positive difference to enhancing equality in 
relation to pay, which is something that would be 
warmly welcomed by women and disabled people 
across the country. 

15:45 
Ken Macintosh (Eastwood) (Lab): I will speak 

to my amendments 42 and 43. I support all the 
amendments in the group. 

I draw members’ attention to my trade union 
membership, as declared in the register of 
members’ interests. 

As with the bill as a whole, I am torn between 
praising the Scottish Government for recognising 
the power of procurement to shape the moral 
economy, and chastising it for not following its own 
reasoning and doing much more. 

Amendments 42 and 43 are designed to help to 
capture in legislation the whole concept of the 
decent job—not work at any price or exploitative, 
demeaning or impoverishing jobs, but sustainable 
employment that recognises the importance and 
dignity of work. 

Although the Scottish Government voted against 
the amendments that I lodged at stage 2, I am 
very pleased that it has recognised the strength of 
the arguments in favour of trade union recognition. 
Political discussion in our country often portrays 
the economy as riven by a clash of interests 
between employer and trade union, although all 
the evidence demonstrates that success and 
prosperity depend on a partnership between the 
two. Such a collaborative approach allowed the 
German economy to withstand the worst of the 
recession. Research overwhelmingly suggests 
that trade union recognition will improve the health 
and safety of our workplaces. 

Amendment 43 will ensure that public funds are 
used more effectively. Trade unions remain at the 
heart of the efficient delivery of all Scotland’s 
public services, from the national health service to 
the rail industry. We need to extend that thinking 
so that Government in all its forms follows it. Quite 
simply, if companies such as Amazon fail to pay 
their taxes, refuse to recognise trade unions and 
employ workers on zero-hours contracts, they 
should not receive public funds. 

I particularly thank my own trade union, 
Community, which is a progressive trade union 
that I am very proud to be a member of and which 
originally proposed amendment 43. I congratulate 
the Scottish Government on working with it and 
trade union colleagues in the STUC in drafting the 
amendment, which could be a landmark one in 
recognising trade unions in Scotland. 

Amendment 42 is essentially about promoting 
equality. It would allow the Scottish Government to 
encourage employers to minimise wage ratios 
between the highest paid and the lowest paid. It is 
worth reminding ourselves that the majority of 
people who live in poverty in our country are not 
unemployed; rather, they come from working 
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households. The vast majority of Scots will be only 
too aware that, over the past four years, wages 
have failed to keep pace with rising prices, from 
food to fuel bills, but it is certainly not the case that 
we are all in this together. In 2012, the average 
chief executive of a FTSE 100 company was paid 
£4.8 million per year, or 185 times the average 
salary—an increase from £1.2 million in 1999. 
According to the Equality Trust, wage ratios are 
estimated to be around 10:1 in the voluntary 
sector, roughly 15:1 in the public sector, and 
approximately 262:1 in FTSE 100 companies. 

There are many steps that the Scottish 
Government can take to reduce that wage gap 
and promote equality. In the education sector 
alone, I simply highlight the contrast between the 
pay and wage increases that university principals 
have enjoyed and the widespread use of zero-
hours contracts. 

In public procurement, the Equality Trust has 
estimated that none of the large public service 
industry organisations—those are the companies 
that carry out work in this area—paid its chief 
executive officer less than 59 times UK median 
earnings. For example, Serco’s previous chief 
executive was paid an estimated £3.1 million in 
2010, which is six times more than the highest-
paid UK public servant and 11 times more than the 
highest-paid local authority chief executive. 

Research demonstrates that reducing inequality 
is just one way in which we can promote faster 
and more durable economic growth. The cabinet 
secretary said that she agreed with my arguments 
on the amendments that I lodged at stage 2, but 
she then encouraged members to vote against 
them. If she shares Labour’s desire to build a 
more resilient, sustainable and ethical economy, I 
urge her not just to have sympathy with the 
arguments, but to vote for both amendments. 

Nicola Sturgeon: I will take the amendments in 
the group in turn, starting with amendment 17, in 
the name of Jim Eadie, which I support. 
Amendment 17 will ensure that public bodies set 
out their policies on the very important issue of 
health and safety. Nothing that we purchase 
should ever come at the expense of the safety of 
those who are involved in its manufacture, 
construction or provision. 

On amendment 24, I hope that very few 
people—in fact, I hope that no one—would 
disagree that equal pay audits bring benefits and 
clarity to employer and employee alike. I hope that 
each and every one of us in the chamber would 
agree whole-heartedly with the promotion of equal 
pay for equal work. The Scottish Government is 
committed to the reduction of the gender pay gap. 
We have under way a significant work programme 
that is aimed at increasing women’s economic 
participation, tackling occupational segregation 

and reducing gender imbalances throughout public 
life. I take the view that it is outrageous that the 
Equal Pay Act 1970, which was passed in the year 
in which I was born—I say that without fear of 
giving away my age because everyone knows that 
anyway—is still not implemented fully. It speaks 
badly of successive Westminster Governments 
that the act has not been implemented fully over 
those nearly 44 years. Pay discrimination on the 
basis of any other protected characteristic is 
equally unacceptable.  

Jackie Baillie rightly said—I will say it again—
that we do not think that limiting competition to 
companies that have conducted an equal pay 
audit would be consistent with our obligations 
under EU law on the equal treatment of suppliers. 
For example, it could exclude bidders who have 
not carried out an audit but who comply fully with 
equal pay requirements.  

Jackie Baillie said that the issue is not covered 
in the bill—I think that her speech in that respect 
was written before I conceded one of her earlier 
amendments—but the bill provides for guidance to 
be issued on how workforce-related matters 
should be considered in a procurement context. I 
am happy to repeat the commitment that I have 
given consistently throughout the bill process to 
consider the issue in the context of that guidance.  

It is for very similar reasons that I am not able to 
support Ken Macintosh’s amendment 42. 
Mandatory contractual obligations, whether we like 
it or not, can be imposed in procurement only 
where those are relevant and proportionate to the 
subject matter of the contract. 

I turn to amendment 43. Ken Macintosh lodged 
an amendment at stage 2 on the notion that 
effective employee representation and trade union 
recognition are important and are to be supported. 
I said that I agreed with that amendment but had a 
reservation about it and highlighted that a clear 
regime is in place under the Trade Union and 
Labour Relations (Consolidation) Act 1992, which 
includes measures concerning the recognition of 
trade unions. However, I was keen to see whether 
we could reach agreement on an amendment 
about trade union recognition. Therefore, I was 
very pleased that Ken Macintosh took me up on 
the offer of further dialogue to see whether we 
could agree a positive approach that we would 
both find acceptable. In light of that dialogue, we 
have amendment 43, which I am very happy to 
support. 

To conclude, I support Jim Eadie’s amendment 
17 and Ken Macintosh’s amendment 43, but I do 
not support amendments 24 and 42. 

Jim Eadie: I welcome the Deputy First 
Minister’s comments and the support that has 
been forthcoming from the Scottish Government. I 
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am grateful that the Government has both listened 
to and acted on the representations that it has 
received on health and safety.  

Amendment 17 agreed to.  

The Deputy Presiding Officer (John Scott): 
We move to group 7, which is on reducing 
greenhouse gas emissions. Amendment 18, in the 
name of Claudia Beamish, is grouped with 
amendments 21, 22, 26 and 27. 

Claudia Beamish: My amendments 18, 21, 22, 
26 and 27 all address climate change in the 
procurement process. The policy aim behind the 
amendments is to ensure that the greenhouse gas 
emissions that are associated with goods and 
services that are being procured are taken into 
account by the contracting authority when deciding 
who will be granted the contract. 

At stage 2 I lodged amendments that were 
intended to place a climate change duty on 
contracting authorities, which would have required 
them to receive from the economic operator a 
statement setting out the climate change impact of 
any contract of greater or equal value to £4 million. 
The contracting authority would have also had to 
include in its award notice a statement on the 
climate change impact. 

However, I have decided not to lodge such 
specific amendments again at stage 3, and have 
instead gone for a more light-touch set of 
amendments that still emphasise the importance 
of greenhouse gas emissions in the procurement 
process but in a way that will be more manageable 
for contracting authorities and operators. I see that 
as an initial step on which to build in the future. 

One of the most evident ways in which 
greenhouse gas emissions can be reduced in the 
procurement process is by addressing 
transportation of goods. I recently met a group of 
medical students from the University of Edinburgh 
who have researched the possibility of sourcing 
hospital food more locally, and I am well 
convinced by their arguments. 

Currently, some of the food that is provided in 
the Royal infirmary of Edinburgh is sourced from 
Trowbridge in the south of England. That process 
produces many unnecessary greenhouse gas 
emissions through fuel use and freezer storage. 
Sourcing more food from Scotland would not only 
have a positive impact on carbon emissions but 
would result in fresher local food for patients. 
Surely the NHS and other public bodies could look 
at that. 

My amendments seek to add to the duties in the 
bill; I have tried to keep them as simple as 
possible. Section 11 requires contracting 
authorities that expect to have significant 
procurement expenditure to produce a 

procurement strategy, which I agree is sensible. 
Amendment 18 would ensure that the statement 
that the contracting authority is required to 
produce should include how its procurements can 
reduce greenhouse gas emissions. Given that the 
provisions as they stand will require the statement 
to address community benefit and—following 
stage 2—fair trade, I believe that it would be an 
appropriate place in which to incorporate climate 
change obligations. 

Amendment 21 seeks to amend section 14, 
which requires the contracting authority to produce 
annual procurement reports that relate to its 
strategy. Again, I see no reason why climate 
change cannot be included in those reports, as 
would be consistent with my intention for climate 
change to be addressed in the strategy. 

Amendments 22, 26 and 27 are consequential 
amendments that relate to amendments 18 and 
21. 

I am aware that, so far, the Scottish 
Government does not agree with my intentions on 
including climate change provisions. It has argued 
that the 2009 act already covers those issues, 
which would perhaps render my amendments a 
needless duplication. However, I believe that my 
amendments would highlight the importance of 
greenhouse gas emissions in the procurement 
process itself, and reinforce the provisions in the 
2009 act in which procurement is not specifically 
addressed. 

I recognise the challenges that public bodies 
such as the Convention of Scottish Local 
Authorities would face in implementing such a 
requirement. However, the amendments have 
been rethought and are drafted to enable relevant 
regulation to be implemented in a simple and time-
sensitive way. Carbon assessment tools are 
available and are already in effective use, and the 
regulations could be revised as necessary. 

I hope that members, and the cabinet secretary, 
will agree that if we are to achieve our climate 
change targets, greenhouse gas emissions must 
be addressed in other legislation where applicable, 
and not just in the 2009 act. We must underline 
the cross-party commitment to addressing that 
most pressing global challenge by including it in 
the bill. I hope the cabinet secretary will consider 
the amendments again today. 

I move amendment 18. 

Nicola Sturgeon: The purpose of amendments 
18, 21, 22, 26 and 27 is to require public bodies to 
provide a statement on their approach to using 
procurement to reduce greenhouse gas emissions 
in their procurement strategy, and to require 
detailed reporting on the emissions that are 
produced and how those have been calculated. 
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I stressed at stage 2—Claudia Beamish covered 
some of this territory just now—that climate 
change duties already exist under the Climate 
Change (Scotland) Act 2009. Specifically, the 
2009 act provides ministers with a power to make 
provision 
“requiring relevant public bodies to prepare reports on 
compliance with climate change duties” 

and states that any such report 
“must, in particular, contain information relating to how 
procurement policies of relevant public bodies and 
procurement activity by relevant public bodies, have 
contributed to compliance with climate change duties”. 

The recently established public sector climate 
leaders forum, on which Claudia Beamish sits as 
an observer, is currently looking at the issue of 
standardised reporting with regard to the public 
bodies duties in the 2009 act. 

Claudia Beamish attributed to me the term 
“needless duplication” in relation to her 
amendments. I say as politely as possible, as I do 
not doubt the intention behind the amendments, 
that it is the appropriate description. 

16:00 
As we developed the bill, the strong view that 

was being expressed, especially by local 
government stakeholders, was that existing 
legislation on climate change and the environment 
already establishes significant duties—I have read 
out the terms of those duties—and that to impose 
additional duties would not necessarily add to 
what is in other legislation. 

Of course, the bill specifically covers the 
environment through the general duty on 
sustainability, and in doing so will leave public 
bodies with an important degree of flexibility that 
will allow them to take a pragmatic and meaningful 
approach to dealing with environmental issues in 
their procurement activity. 

Given those comments, and given in particular 
my quotations from the 2009 act, I ask Claudia 
Beamish to reflect on the fact that if we were to 
agree to her amendments we would be legislating 
for needless duplication, so I ask her to seek to 
withdraw amendment 18 and not to move 
amendments 21, 22, 26 and 27. 

Claudia Beamish: I have listened with care to 
what the cabinet secretary has said, but I am still 
minded to press my amendments, which I have 
tried to make as light touch as possible. As the 
cabinet secretary said, there are duties in the 
Climate Change (Scotland) Act 2009, and I 
understand that delicacy is required in moving 
forward collectively with COSLA and other public 
bodies, but I want to see the requirement in the 
bill. It is a very important aspect that would send a 

clear message and would enable us to continue to 
be leaders in the climate change field. The tools 
will be developed and become more sophisticated 
as time goes on, so it is important that I press my 
amendments. 

The Deputy Presiding Officer: The question is, 
that amendment 18 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
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Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 75, Abstentions 0. 

Amendment 18 disagreed to. 

Amendment 19 moved—[Jackie Baillie]. 

The Deputy Presiding Officer: The question is, 
that amendment 19 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
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Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 43, Against 75, Abstentions 0. 

Amendment 19 disagreed to. 

Amendment 37 moved—[Claudia Beamish]. 

The Deputy Presiding Officer: The question is, 
that amendment 37 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Bibby, Neil (West Scotland) (Lab)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Dugdale, Kezia (Lothian) (Lab)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kelly, James (Rutherglen) (Lab)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
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Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McMillan, Stuart (West Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Rowley, Alex (Cowdenbeath) (Lab)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

Against 
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
McGrigor, Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 103, Against 12, Abstentions 0. 

Amendment 37 agreed to. 

Amendment 7 moved—[Nicola Sturgeon]—and 
agreed to. 

Section 14—Annual procurement reports 

Amendment 20 moved—[Nicola Sturgeon]—and 
agreed to. 

Amendment 21 moved—[Claudia Beamish]. 

The Deputy Presiding Officer: The question is, 
that amendment 21 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
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Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 75, Abstentions 0. 

Amendment 21 disagreed to. 

Amendment 3 moved—[Mark Griffin]. 

The Deputy Presiding Officer: The question is, 
that amendment 3 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
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Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 43, Against 76, Abstentions 0. 

Amendment 3 disagreed to. 

Section 16—Guidance 

Amendment 22 moved—[Claudia Beamish]. 

The Deputy Presiding Officer: The question is, 
that amendment 22 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Urquhart, Jean (Highlands and Islands) (Ind) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
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Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 45, Against 74, Abstentions 0. 

Amendment 22 disagreed to. 

After section 16 

The Deputy Presiding Officer: We move on to 
group 8. Amendment 38, in the name of Jackie 
Baillie, is the only amendment in the group. 

Jackie Baillie: Amendment 38 proves, if 
anything, that persistence pays off. I will explain. 
At stage 2, I lodged an amendment that called for 

an annual report so that we could measure activity 
throughout the public sector, and so that 
Parliament could consider the overall success of 
our approach and understand and tackle any 
shortcomings. 

As the public sector spends £10 billion each 
year on procurement, it is right for us to have the 
highest standards of accountability and 
transparency. Amendment 38 will mean that rather 
than having to chase down reports from every 
public sector body, the information will be brought 
together in one report, which will paint a picture of 
Scotland as a whole. 

There are precedents for the approach, which 
transcend political parties and Governments and 
which have occurred in every session of 
Parliament. At stage 2, I drew attention to 
amendments by Peter Peacock and Liam 
McArthur that called for annual reports. While they 
have been in the Government, Roseanna 
Cunningham and Paul Wheelhouse have lodged 
amendments on annual reports. Therefore, an 
amendment calling for an annual report is nothing 
unusual. Although the cabinet secretary declined 
the advances at stage 2, I am pleased that she 
has agreed with the proposition and that 
amendment 38 has Government approval. Let us 
be honest: this does not happen often, so I am 
extremely tempted to rush to the vote before the 
cabinet secretary changes her mind. 

I should say that our colleagues in COSLA did 
not wish additional reporting burdens to be put in 
place and that a proportionate approach has been 
arrived at to capture the information that is 
required. I am grateful to the Government for 
securing that, and to COSLA and local authorities 
for their support. 

When I lodged amendment 38, some civil 
servants had visions of masses of reports from 
every public sector body landing on their desks. 
Indeed, members of the bill team threatened the 
head of the procurement policy branch—one Iain 
Moore—with exactly that. On that basis, I am sure 
that the cabinet secretary will agree that we should 
henceforth call amendment 38 the Iain Moore 
amendment. That said, I hope that he is getting a 
bigger desk to receive all the reports. 

I move amendment 38. 

Nigel Don (Angus North and Mearns) (SNP): I 
want to consider briefly proposed subsection (3) in 
amendment 38, under which the Government will 
have to consider what it thinks will be appropriate 
for inclusion in the annual report, which might 
mean problems for small contractors. I want to 
discuss briefly the effectiveness of the policy and 
the mechanisms for enforcement. I guess that I 
might be wearing my hat as convener of the cross-
party group in the Scottish Parliament on 
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construction. I want to reflect the concerns that 
small engineering contractors—they will be shared 
by all small contractors—have about the 
mechanisms in the bill to deal with situations in 
which public procurement is not handled properly. 
They believe that the reality is that small 
businesses will not take procurers to court, and 
that an ombudsman would be an appropriate way 
forward. 

I have had discussions with the Government on 
that. The cabinet secretary is well aware of the 
issue and has given me a response that I 
understand and accept. I think that there will be an 
opportunity in the future to address the issue, so I 
will not press her to do so now. However, if annual 
reports are to be made, there is an opportunity to 
consider the issue as part of the process of seeing 
how the bill beds in, so that we can perhaps get to 
the right answer a bit more quickly. 

Nicola Sturgeon: Earlier, Jackie Baillie said 
that I am taking an entirely consensual approach 
to the bill this afternoon. Amendment 38 is the 
second of Jackie Baillie’s amendments that I am 
going to vote for, so in case any of my colleagues 
are wondering whether I have taken leave of my 
senses, I say that there is method in my madness: 
I have detected that it annoys Jackie Baillie more 
when I remove her ability to engage in unjustified 
rants against the Government, which is why I have 
decided to be so consensual. [Laughter.]  

Seriously, though, I made clear at stage 2 that I 
agree that effective reporting on procurement 
performance is extremely important. It is only by 
reporting effectively that we will know whether our 
expectations and the obligations in the bill are 
being properly met. The reason why I declined 
Jackie Baillie’s advances at stage 2 was that her 
amendment was, not to put too fine a point on it, 
badly drafted, and I thought that we could draft it in 
a slightly better way to make it more consistent 
with our aims and objectives. 

I therefore offered to work with her prior to stage 
3 and am pleased that, as a result, I am able to 
support amendment 38, which will result in the 
publication of annual reports in a manner that 
recognises and respects the ethos of the broader 
procurement reform agenda of working in 
partnership across all sectors. Time will tell 
whether it delivers more work for Iain Moore in the 
procurement division. 

As he said, Nigel Don has taken great care to 
raise his issues of concern. There have been 
discussions between him and my officials about 
how we can address those issues as we move 
forward with the procurement reform agenda. I am 
happy that those discussions continue, and that 
we seek to involve him in them, as we develop our 
thinking on an ombudsman and the points that he 
raised. 

With those comments, I am happy to support 
amendment 38. 

16:15 
Jackie Baillie: I press amendment 38. 

I reject the notion that my stage 2 amendment 
was badly drafted. We have superb Parliament 
staff who draft competent amendments. We 
should have moved on from that excuse a long 
time ago. 

At the risk of misquoting the Deputy First 
Minister, I say that she has not been “entirely 
consensual” about the bill. However, I welcome 
the new-found consensus at which she has arrived 
with me. I would also welcome support for all the 
other amendments to which I draw her attention, 
but she seems to be unwilling to move on them. 

I say in passing to the Deputy First Minister that 
my husband has always said that he found it 
preferable to agree with me rather than to 
disagree. I encourage her to do likewise. 

Amendment 38 agreed to. 

Section 18—Publication of contract notices 
and award notices 

Amendment 39 moved—[Claudia Beamish]. 

The Deputy Presiding Officer: The question is, 
that amendment 39 be agreed to. Are we all 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
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McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  

McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 74, Abstentions 0. 

Amendment 39 disagreed to. 

Section 20—Community benefit 
requirements in major contracts 

The Deputy Presiding Officer: We move on to 
group 9. Amendment 41, in the name of Mary Fee, 
is grouped with amendment 23. 

Mary Fee: As my amendment is fairly 
straightforward, I will be brief. 

If the aim of the Procurement Reform (Scotland) 
Bill is to reform procurement and increase the 
economic, social and environmental wellbeing of 
communities, let us get behind that principle and 
reduce the community benefit threshold from £4 
million to £2 million. That would greatly improve 
the opportunity to bring benefits to all our 
communities through economic, social and 
environmental action and would maximise the 
benefit that we could provide not only to 
communities but to individuals throughout 
Scotland. 

Amendment 23, in the name of Jackie Baillie, 
would require data to be collected to demonstrate 
what benefits are being achieved as a result of a 
contract including a community benefit 
requirement and would allow those benefits to be 
assessed and monitored. We need clarity, 
transparency and accountability in procurement, 
and Jackie Baillie’s amendment would assist in 
that. 

I move amendment 41. 

Jackie Baillie: There are, undoubtedly, some 
excellent community benefit policies and practices 
and we are learning all the time. I hope that the 

1003



30887  13 MAY 2014  30888 
 

 

Procurement Reform (Scotland) Bill spreads that 
good practice more widely and that we become 
increasingly better at securing positive outcomes. 

I was given a recent example of positive 
community benefit policies in relation to the 
Commonwealth games, but I was also told that we 
do not know the extent to which the organisations 
that are contracting for the games are improving, 
for example, women’s chances in industries in 
which they are currently underrepresented, 
because we are not collecting the data that would 
help to make that assessment.  

We know that there is a difficulty in getting 
workplace data, whether from the Commonwealth 
games or from arm’s-length organisations. If we 
are to be able to judge whether community benefit 
clauses are truly effective, and to learn for the 
future, we absolutely need, as a baseline 
requirement, to collect appropriate data. It is a bit 
of a no-brainer. 

At stage 1, the cabinet secretary appeared to 
support the approach that I had suggested. At 
stage 2, she was at pains to say that she and I 
were in agreement about the need for good-quality 
data collection and that the difference was in how 
we thought we should achieve that. She referred 
to blanket approaches to community benefit 
clauses being unhelpful in capturing the nuance 
and diversity of the data. However, I have to say—
and I say this genuinely—that I think that she 
misunderstands the purpose of my amendment. 
The amendment sets out a requirement to collect 
data. It does not say exactly what data to collect or 
how to do so. That would be a matter of detail, 
which is properly for ministers, and properly for 
guidance. I even went so far as to give a power for 
ministers to set out in guidance how that should be 
done, so that the Government can collect data in a 
way that captures the nuance and the diversity in 
contracts. 

There is no rational reason for resisting the 
amendment. The amendment is entirely motivated 
by a desire to understand and learn from our 
experience. It cannot be right that we should have 
community benefit clauses but do not measure 
them in a way that allows proper scrutiny and 
analysis. 

I urge the cabinet secretary to change her mind 
and to support the amendment. I hope that, by 
supporting amendment 23, she will again 
demonstrate that, where we agree, she is willing to 
make progress. 

Nicola Sturgeon: Amendment 41 seeks to 
reduce the threshold for contracts for which 
contracting authorities must consider imposing 
community benefit requirements. As has been 
explained previously, the rationale behind the 
current threshold of £4 million is that that is the 

same level at which public works contracts are 
covered by the EU public procurement directive. 
The level is widely recognised and it seemed to be 
a fairly simple and straightforward approach. It is 
also important to point out that the threshold was 
subject to consultation, with the majority of 
respondents supporting the threshold that is set 
out in the bill. 

That said, I have said repeatedly during the 
course of the bill that I am not wedded to the 
threshold and intend to keep it under review. It is 
worth reminding members that section 20 enables 
the threshold to be amended by order if, after 
review, that is considered appropriate. 

However, any change to the threshold should 
follow such a review; it should not be made 
arbitrarily at this stage. Regardless of whether we 
agree with the threshold being at £4 million, there 
is a rationale for setting it at that level. There is no 
similar, easily understandable reason for setting 
the threshold at £2 million, other than the fact that 
it is half of the current figure.  

As I said, the threshold will be kept under review 
and if, after due review, it is considered that it 
would be appropriate to change the threshold, we 
will use the powers that are already in the bill to do 
that by order.  

Whatever figure the threshold is set at, we are 
emphatically not saying that only contracts above 
that value should be considered for community 
benefit clauses. That is the threshold at which the 
duty applies, but that does not mean that if public 
bodies are procuring below that threshold, they 
are not expected to have regard to community 
benefits. They absolutely are. Of course, we are 
already having significant success on community 
benefits in our major public contracts. 

That is why we should take time to review the 
threshold and make changes if they are seen to be 
required. We should not arbitrarily make them at 
this stage. 

On amendment 23, I recognise the importance 
of capturing reliable data on the achievement of 
community benefits, but I believe that the issue is 
addressed through other provisions in the bill. As I 
have no doubt that Jackie Baillie remembers, 
section 14(2) was amended at stage 2, so that 
annual reports will now include a summary of the 
community benefits that were fulfilled over the 
year. In addition to that, contract award notices for 
higher-value contracts will have to include a 
statement of what the authority believes the 
contract will deliver.  

I would argue that Jackie Baillie’s amendment is 
unnecessary, given other provisions in the bill. 
With the greatest of respect, I believe that that is 
an extremely rational reason for saying that we 
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should not agree to the amendment that she 
proposes. 

Against that background, I ask Mary Fee to 
withdraw amendment 41 and Jackie Baillie not to 
move amendment 23. If the amendments are 
pressed to a vote, I ask the chamber not to 
support them. 

Mary Fee: I have listened carefully to the 
Deputy First Minister’s comments. While I am 
pleased to hear her say that there is a 
commitment in Government to review the 
threshold that would be required for community 
benefit—[Interruption.] It would be beneficial if the 
Deputy First Minister could listen to my summing-
up, as I had the courtesy to listen when she was 
speaking. 

I look forward to the review that the Deputy First 
Minister has said that she is committed to having. 
Perhaps eventually the threshold for community 
benefit will be reduced. However, it is perhaps 
unfortunate that the review was not timed to finish 
before the bill went through Parliament, so that the 
bill could have done something about the 
threshold, to bring benefits to our communities. 

Nicola Sturgeon: Surely Mary Fee would 
accept that one cannot have a review of a bill 
before the bill becomes legislation. The review 
must follow Parliament enacting the legislation. 

Mary Fee: I absolutely accept that point. 
However, there is an acceptance that some 
stakeholders support the figure of £4 million and 
some do not and the Deputy First Minister is 
keeping that under review— 

Nicola Sturgeon: Will the member take an 
intervention? 

Mary Fee: No. I am sorry. 

I am quite sure that this is not an issue that has 
just suddenly arisen during the consultation. 

Nicola Sturgeon: Will the member take an 
intervention? 

Mary Fee: No. I am sorry. 

I am sure that the Government will have been 
aware of the issues around procurement and 
community benefit. 

Nicola Sturgeon: Will the member take a brief 
intervention? 

Mary Fee: No, sorry. I want to move on. 

It does seem that the Government picks and 
chooses which EU regulations it decides to abide 
by and which not to abide by. We need a bit of 
consistency in the approach that we take to EU 
regulations. I am disappointed in the approach 
taken and I will be pressing my amendment. 

As Jackie Baillie said, her amendment is a bit of 
a no-brainer. It is a sound amendment. We need 
to be able to assess the benefits to know that we 
are doing the right thing. 

While I accept the words that the Deputy First 
Minister has offered, I am not entirely convinced 
that we will get the outcome and the benefits that 
we need. 

The Deputy Presiding Officer: Unusually, I call 
Nicola Sturgeon and I will, of course, revert to 
Mary Fee after that. 

Nicola Sturgeon: There are two points worth 
making, just for clarity. First, I point out to Mary 
Fee that this has nothing to do with EU 
regulations. We have simply set the threshold at 
the same level as that for public works contracts. It 
is not an issue of compliance with EU regulations. 

The other point is on this issue about a review. 
We have a review of legislation after the legislation 
is enacted and is in force. Mary Fee said that we 
should have considered these issues during the 
passage of the legislation. We had a consultation 
in advance of introducing the bill. That is the 
normal way in which these things are done. We 
specifically asked the question whether 
respondents thought that the threshold was set at 
the right level and a clear majority of respondents 
said, “Yes we think that it’s set at the right level.” 
So, this idea that we somehow did not go through 
due process simply does not withstand scrutiny. 

My point is that we have set a threshold and we 
have based it on a clear rationale, but we have 
built into the legislation the ability to review it 
against experience and change it by subordinate 
legislation if that seems appropriate. Surely that is 
a better and far more orderly way of proceeding 
than simply to pluck a new figure out of thin air 
that has not been consulted on and stick it into the 
legislation today. 

The Deputy Presiding Officer: I give the final 
word to Mary Fee. 

Mary Fee: I struggle to understand—
[Interruption.] 

The Deputy Presiding Officer: Order! 

Mary Fee: I struggle to understand the logic 
behind the Deputy First Minister’s response. She 
said that the threshold was in accordance with 
guidelines set by the EU. Then she said that it had 
nothing to do with the EU— 

Nicola Sturgeon: No I did not. 

Mary Fee: Yes, you did. The confusion is not 
helpful. 

Nicola Sturgeon: Will the member give way? 
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Mary Fee: No, I am sorry. The threshold is 
either in line with EU guidance or it is not. Perhaps 
this demonstrates where we are with procurement. 
It is some kind of grey area and there is little clarity 
around. 

16:30 
The Deputy Presiding Officer: I take it that you 

wish to press amendment 41. 

Mary Fee: I do. 

The Deputy Presiding Officer: The question is, 
that amendment 41 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  

Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
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(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 75, Abstentions 0. 

Amendment 41 disagreed to. 

Amendment 23 moved—[Jackie Baillie]. 

The Deputy Presiding Officer: The question is, 
that amendment 23 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Urquhart, Jean (Highlands and Islands) (Ind) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  

Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 71, Abstentions 0. 

Amendment 23 disagreed to. 
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After section 21 

Amendment 24 moved—[Jackie Baillie]. 

The Deputy Presiding Officer: The question is, 
that amendment 24 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  

Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 73, Abstentions 0. 

Amendment 24 disagreed to. 

Amendment 42 moved—[Ken Macintosh]. 

1008



30897  13 MAY 2014  30898 
 

 

The Deputy Presiding Officer: The question is, 
that amendment 42 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Urquhart, Jean (Highlands and Islands) (Ind) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-

shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: To thunderous 
applause, the result of the division is: For 45, 
Against 73, Abstentions 0. 

Amendment 42 disagreed to. 
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Before section 22 

The Deputy Presiding Officer: Group 10 is on 
selection of tenderers. Amendment 1, in the name 
of Jayne Baxter, is grouped with amendments 4, 
5, 25 and 8. 

Jayne Baxter (Mid Scotland and Fife) (Lab): 
As has become increasingly clear over the weeks 
since stage 2, there is widespread public concern 
about and condemnation of zero-hours contracts 
when they are imposed on employees with no 
guarantee of a minimum number of hours of work 
and when the employees are restricted by their 
contracts from seeking other work with which to 
supplement their incomes. 

Recently published research by the Advisory, 
Conciliation and Arbitration Service highlights the 
findings that employees who are on zero-hours 
contracts are too afraid to search for new jobs and 
feel excluded from the sense of security that other 
full-time workers enjoy. Members will be aware 
that, for many workers, zero-hours contracts often 
mean people working to earn their poverty and, 
despite technically being employed, being forced 
to use food banks just to get by. 

There are some limited circumstances in which 
zero-hours contracts suit both the employer and 
the employee, and my amendment seeks to make 
allowances for such mutually agreeable 
circumstances. In the main, however, it is 
important that appropriate provisions are made to 
ensure that those exploitative employers who 
wrongly force employees into zero-hours contracts 
are prevented from bidding for public sector 
contracts. 

When I moved the amendment at stage 2, I was 
disappointed that it was not supported by 
colleagues across the chamber. At that time, the 
cabinet secretary indicated that the Scottish 
Government will deal with the matter through 
workforce-related guidance, but in my view that 
does not go far enough. I am keen to see the 
amendment included in the bill. 

I move amendment 1. 

Neil Findlay: I begin with amendment 4. The 
Scottish Government, public and local authorities, 
health authorities and so on tender a huge number 
of public contracts. Therefore, surely it is right that 
all the companies that win public contracts should 
pay their fair share of tax—the very tax that pays 
for the public contracts that they benefit from. 

The organisation Ethical Consumer recently 
carried out UK-wide research to evaluate the 
behaviour of 20 major companies that are 
beneficiaries of public authority contracts. It 
reported that 14 of those companies, many of 
which have been recipients of public contracts in 
Scotland, were involved in avoiding tax. That 

cannot be right. As a Parliament that is 
considering procurement, it is surely correct that 
we legislate where we can, using the powers that 
we have to develop policy that excludes those 
companies that we know are involved in tax 
avoidance. 

A similar point was made in an early-day motion 
at Westminster, which was lodged in the light of 
the Ethical Consumer report. The motion called on 
the UK Government 
“to bring forward a set of legally binding procurement rules 
that subject companies delivering and bidding for the 
delivery of public service contracts to high ethical, 
environmental and anti-tax avoidance standards”. 

That seems an entirely legitimate aspiration. 

It is not just me who agrees with the sentiment 
of that motion. The SNP at Westminster, no less, 
also believes that that is a worthy aspiration. In 
fact, Angus Robertson, the SNP leader at 
Westminster, and his colleague Mike Weir both 
signed the motion. Indeed, Mike Weir was a co-
sponsor. I ask the Scottish ministers whether they 
are in agreement with their Westminster 
colleagues and ready to legislate when they have 
the power to do so, or whether the SNP says and 
does one thing at Westminster, where it has no 
power, and does something completely different 
here, where it has the power to deal with such 
matters. 

I declare an interest in amendment 5 as a 
member of Unite the Union. I pay tribute to the 
outstanding work that has been done on 
blacklisting by the Scottish Affairs Committee at 
Westminster, under the excellent chairmanship of 
Ian Davidson MP. I am sure that the cabinet 
secretary will want to pay tribute to Mr Davidson’s 
stewardship of that committee and the work that 
he has done. The committee’s work has exposed 
the activity of some of the biggest names that are 
operating in the UK and Scottish construction 
industry. 

Companies such as McAlpine, Kier, Skanska, 
Balfour Beatty, Amey, the Forth crossing bridge 
constructors joint venture and many, many more 
all bought into and were up to their necks in a 
conspiracy against workers whose only crime was 
to stand up for their workmates by raising 
concerns about health and safety, site conditions, 
washing and toilet facilities or wages and rights at 
work. Those companies created, funded and 
sustained an illegal list of those whom they saw as 
undesirables. People were banned from working 
on construction projects because they were—or 
were alleged to be—trade union, political or 
environmental activists. Many were victimised for 
the most spurious of reasons. 

That was victimisation and it was McCarthyism, 
but it is not over yet. Blacklisting was and still is a 
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major human rights abuse, and no one has yet 
been held to account for their actions. Since such 
activity was first exposed, I have worked closely 
with colleagues on the Scottish Affairs Committee 
and with the Union of Construction, Allied Trades 
and Technicians, the GMB and Unite to raise the 
profile of the issue in the Parliament and across 
Scotland. I welcome members of those unions to 
the gallery. It is their campaign that has moved the 
Government to take some limited action in the bill, 
and I commend them for it. 

We have come a long way since the issue was 
first raised in the Parliament. I regret the fact that 
the cabinet secretary’s offer to meet me earlier in 
the process was withdrawn; I do not know why 
that happened, but that was, of course, her 
prerogative. However, I feel that although the 
Government has gone some way on the issue, it 
could go further still by accepting amendment 5. 
That would make it crystal clear to employers what 
was expected and what would happen if they had 
blacklisted workers and they wanted to secure 
public sector contracts in the future. 

Amendment 5 would mean that such companies 
would have nowhere to hide. They would have to 
own up to what they had done, apologise to the 
victims and pay adequate compensation that 
would be negotiated by the victims’ 
representatives. If they failed to do so, no 
contracts would be awarded to them. Amendment 
5 provides an opportunity for the companies 
concerned to clean themselves up. If they failed to 
do so, they would, in effect, be blacklisting 
themselves. 

Siobhan Reardon, who is the programme 
director at Amnesty International Scotland, says: 

“The right to form and join trade unions is a fundamental 
human right ... To discriminate against someone on that 
basis, including the use of blacklisting, is a violation of that 
human right. As the Bill stands, it does not go far enough”. 

I agree with her. 

Four hundred Scots were on the Consulting 
Association’s blacklist. I believe that to be the tip 
of a very large iceberg. We will never know the 
true extent of the scandal, but I want to pay tribute 
to the real heroes of this story, who are not 
politicians or trade union leaders but the ordinary 
electricians, joiners, steel erectors and scaffolders 
who, in upholding health and safety standards and 
the principles and values of trade unionism of 
looking out for their fellow workers, were 
victimised and, as a result, had their livelihoods 
taken from them. They refused to be beaten, and I 
hope that, as a result of their actions and the 
actions of their trade unions, the construction 
industry of the future will be better than the 
industry of the past. 

Nicola Sturgeon: The amendments in this 
group are extremely important, because they deal 
with practices that I hope all members will agree 
are totally unacceptable: tax avoidance, 
blacklisting and the inappropriate use of zero-
hours contracts. 

Sections 22 and 23 of the bill allow the 
Government to make regulations that specify the 
circumstances in which economic operators 
should be excluded from competition for public 
sector contracts. I have already made it clear that 
we intend to make regulations regarding 
blacklisting, and when the Revenue Scotland and 
Tax Powers Bill becomes law, we will consider 
what the regulations can do to maximise our 
actions to eliminate tax avoidance. In addition, we 
will consider how the guidance on workforce 
matters for which the bill legislates can help us to 
address the issue of zero-hours contracts. The 
Government agrees with many of the comments 
that have been made by Opposition members on 
those three matters, and we stand firm in our 
determination to tackle them. 

Amendment 25 in my name seeks to strengthen 
the bill’s provisions on tax avoidance. It makes it 
clear that the regulations will address instances in 
which there has been a failure in relation to any 
matter of tax compliance, whether that is a failure 
to submit a tax return or a failure to pay tax on 
time, and not just a failure to pay tax generally. I 
think that amendment 25 is preferable to Neil 
Findlay’s amendment 4, although I make it 
absolutely clear that the objectives behind those 
two amendments are the same. The Scottish 
Government will take whatever steps are 
necessary to ensure that tax avoidance will not 
succeed in Scotland. We have made our position 
consistently clear over a prolonged period of time, 
and we will continue to do so. 

16:45 
The Government has been equally clear that it 

is totally opposed to the practice of blacklisting. I 
hope that Neil Findlay will acknowledge the work 
that the Government has done, and will continue 
to do, with the trade unions on that matter. I 
welcome trade union members to the gallery and 
pay tribute to those workers in many parts of the 
country and in many different sectors who were 
victims of the practice of blacklisting but have 
worked bravely to bring the practice to light and to 
help us all resolve to address the issue for the 
future. 

I do not support amendment 5, not for a 
principled reason—I ask Neil Findlay to reflect 
carefully on that—but for a practical reason. We 
need flexibility in the legislation to ensure that we 
can respond quickly if there are changes to 
legislation in reserved areas—changes that I very 
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much hope we will see. For example, in the 
context of blacklisting, some trade unions have 
argued that the Employment Relations Act 1999 
(Blacklists) Regulations 2010, commonly referred 
to as the blacklisting regulations, need to be 
strengthened. If that happened—and we are 
advocates of that happening—we would need to 
adapt our approach quickly to bring it into line. 
That is why proceeding on the basis of strong, 
robust regulations that give us that flexibility is 
preferable to the route that Neil Findlay proposes. 

Neil Findlay: I do not see why accepting my 
amendment precludes a change in the guidance 
whenever one is needed. 

Nicola Sturgeon: Depending on the nature of 
the change that was made to other legislation, Mr 
Findlay’s amendment could also require us to 
change primary legislation and, as all members 
are aware, that takes more time. The 
Government’s amendments fulfil the objective, and 
I tell Neil Findlay in all sincerity that there is not a 
single shred of difference between us in our 
abhorrence of blacklisting and our determination to 
do everything that we can to tackle it. I want to do 
it in a way that is effective and to ensure that we 
are able to respond to changes that we are not in 
control of, so that at any given time our legislation 
here in Scotland is as robust as it possibly can be. 
I ask him to reflect on those comments in the spirit 
in which they are offered to him. We will continue 
to work with Mr Findlay, with other members and 
with trade unions to ensure that we are responding 
as quickly and effectively as possible.  

I turn to amendment 1, in the name of Jayne 
Baxter, on zero-hours contracts. The Government 
has made clear our opposition to the inappropriate 
use of zero-hours contracts and I have no issue at 
all with the sentiment behind amendment 1. 
However, the drafting of amendment 1 raises a 
serious and fundamental question about the 
practical workability of the amendment. It is simply 
not realistic to ask a purchaser, as amendment 1 
would do, to monitor, for every contract, whether a 
bidder employs staff on zero-hours contracts and 
to assess whether they signed up to such 
contracts willingly and whether they did so 
following legal or trade union advice. It would 
place burdens on purchasers that they could not 
reasonably be expected to discharge, and that 
would not make for good legislation. 

That is why the approach that I propose—to use 
the guidance on workforce matters that is provided 
for by section 24 of the bill and to look at what we 
can do through procurement to tackle the 
inappropriate use of zero-hours contracts, in 
addition to our other steps in that area—is much 
better. As I have said, in all areas where we refer 
to guidance I am happy to continue to work with 
members and with the Infrastructure and Capital 

Investment Committee to ensure that we get that 
right. 

I hope that there will be an understanding and 
appreciation across the chamber that what we are 
talking about in relation to this group of 
amendments is not in any way a dispute on the 
principles of tax avoidance, blacklisting or the 
inappropriate use of zero-hours contracts. My 
proposal is that we tackle those issues in a way 
that gives us flexibility and allows us to ensure that 
our provisions are as effective as possible, and I 
believe that amendments 25 and 8, in my name, 
do that; I ask members to support those 
amendments over amendments 1, 4 and 5, which 
do not fulfil the same purpose as effectively. 

Tavish Scott: I support Neil Findlay’s 
amendment on blacklisting, but I acknowledge the 
sentiment and the position expressed by the 
Deputy First Minister. 

I seek clarification on amendment 1, in the 
name of Jayne Baxter, on zero-hours contracts. I 
totally accept the reasoned way in which she 
expressed her case, which is fundamentally about 
ending exploitation of working men and women, 
but I am slightly puzzled by the contrast between 
subsections (2) and (3) in amendment 1, in 
relation to how subsection (6) would work in 
practice. Can she shed any light as to the point 
that subsection (6) makes? In effect, it gives an 
opt-out in relation to zero-hours contracts covering 
“legal advice”, 

“the advice of a trade union” 

or indeed where 
“an employee agrees to accept a contract that fails to 
specify guaranteed working hours.” 

It would be enormously helpful if Jayne Baxter 
could explain that to enable us to understand the 
purpose of her amendment 1. 

Jayne Baxter: I listened to the cabinet 
secretary’s response with interest and am pleased 
that she agrees that the amendments in the group 
are important, but I am very disappointed that she 
indicated that the Scottish Government will not 
support amendment 1. I am not convinced that 
practicability is a barrier to taking forward my 
proposal on zero-hours contracts. Inclusion in 
guidance is to be welcomed, but it does not go far 
enough. I still wish to see my amendment included 
in the bill. 

Similarly, I am disappointed that the Scottish 
Government will not accept my colleague Neil 
Findlay’s amendments 4 and 5. 

I believe that the Parliament has a clear 
responsibility to send out to employers a message 
that restrictive, unwieldy and unfair zero-hours 
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contracts are not acceptable and that public 
money should not be used to support them. 

I am grateful to Tavish Scott for asking such a 
complicated question shortly before I was due to 
respond. For the purposes of information, 
subsection (6) in my amendment 1 states: 

“A contract is not, for the purposes of this section, a zero 
hours contract if, after being giving the opportunity to 
seek— 

(a) legal advice, or 

(b) the advice of a trade union or other elected 
representative of employees, 

an employee agrees to accept a contract that fails to 
specify guaranteed working hours.” 

I suppose that it is about at least ensuring that, if 
an employee makes that decision, it is an informed 
decision that is based on accurate information and 
good advice. 

Having said that, I press amendment 1. 

The Deputy Presiding Officer: The question is, 
that amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  

Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McArthur, Liam (Orkney Islands) (LD)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
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Scott, Tavish (Shetland Islands) (LD)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 39, Against 78, Abstentions 0. 

Amendment 1 disagreed to. 

Amendment 4 moved—[Neil Findlay]. 

The Deputy Presiding Officer: The question is, 
that amendment 4 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
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Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 42, Against 75, Abstentions 0. 

Amendment 4 disagreed to. 

Amendment 5 moved—[Neil Findlay]. 

The Deputy Presiding Officer: The question is, 
that amendment 5 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  

Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
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White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 42, Against 74, Abstentions 0. 

Amendment 5 disagreed to. 

Section 23—Selection of tenderers 

Amendment 25 moved—[Nicola Sturgeon]—and 
agreed to. 

Section 24—Guidance on selection of 
tenderers 

Amendments 8 and 9 moved—[Nicola 
Sturgeon]—and agreed to. 

Amendment 43 moved—[Ken Macintosh]. 

The Deputy Presiding Officer: The question is, 
that amendment 43 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Bibby, Neil (West Scotland) (Lab)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  

Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kelly, James (Rutherglen) (Lab)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McMillan, Stuart (West Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Rowley, Alex (Cowdenbeath) (Lab)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

Against 
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
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Fergusson, Alex (Galloway and West Dumfries) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
McGrigor, Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 105, Against 12, Abstentions 0. 

Amendment 43 agreed to. 

Amendment 10 moved—[Nicola Sturgeon]—and 
agreed to. 

Section 36—General interpretation 

Amendments 26 and 27 not moved. 

The Deputy Presiding Officer: We move to 
group 11. Amendment 44, in the name of Patrick 
Harvie, is the only amendment in the group. 

Patrick Harvie: The bill describes the 
sustainability duty and the community benefit 
requirements as being to 
“improve the economic, social, and environmental 
wellbeing of the authority’s area”. 

The bill describes that area as 
“the area by reference to which the contracting authority 
primarily exercises its functions, disregarding any areas 
outside Scotland.” 

My amendment 44 would remove the words 
“disregarding any areas outside Scotland.” 

It is intended to remove ambiguity about the 
permissibility of ethical and fair trade procurement 
practices. The Scottish Fair Trade Forum and 
Amnesty International have highlighted how the 
definition in the bill could be a barrier to 
considering the global impacts of purchasing 
decisions. 

I am aware that some changes were made to 
the bill at stage 2, and the Scottish Fair Trade 
Forum has welcomed the inclusion of a statement 
of a public authority’s general policy on fairly and 
ethically traded goods. I, too, welcome that, but a 
statement of policy is not necessarily the same as 
a clear commitment to action. The forum says that 
the bill’s 
“wording may cause confusion about what it is possible to 
procure and could unintentionally reduce the procurement 
of ethical and Fair Trade goods.” 

17:00 
I will give a few examples. In its evidence to the 

Infrastructure and Capital Investment Committee, 
the British Medical Association Scotland 
highlighted the estimated 10 million surgical 
instruments used in the UK each year that are 

manufactured in northern Pakistan. It said that 
most of the 50,000 manual labourers in that 
industry are paid less than a dollar a day for 12 
hours of work, there is little job security, there are 
serious health and safety risks, and the approach 
contributes to the proliferation of child labour.  

Other examples include the sexual and physical 
harassment of workers, people being expected to 
work for over 80 hours a week, illegal working 
hours and a ban on unionisation. That indicates 
that some of the issues that Neil Findlay sought to 
raise in his amendment at a domestic level are 
also global issues that we should seek to address. 

Obviously, procuring or contracting authorities 
may not have access to all the relevant 
information about global impacts when they make 
a decision, but, as far as I can see, the bill 
prohibits them from taking any such information 
into account by using the phrase, 
“disregarding any areas outside Scotland.” 

My amendment simply seeks to allow those 
decisions to be fully informed by the information 
about global impacts that is available at the time 
when they are being made. 

I move amendment 44. 

Nicola Sturgeon: I thank Patrick Harvie for 
lodging amendment 44, and I absolutely agree 
with him on the importance of recognising and 
understanding the global impact of procurement. 
He was right to point to the fact that we made 
changes at stage 2 specifically in relation to fair 
trade. I would be very happy to speak further with 
the Scottish Fair Trade Forum about any concerns 
that it has. It is clear that we were anxious to 
respond to the issues that it raised in an 
appropriate way, and I think that we have done 
that with some of the changes that we have made. 

The point that the BMA made, which Patrick 
Harvie referred to, is a good illustration of the 
general point that he is trying to make. There is 
nothing in the bill, as it currently stands, that 
prevents public bodies from acting in a manner to 
secure improvements in economic, social and 
environmental wellbeing wherever they may arise. 
At stage 2, I made the point that, specifically, the 
bill as it stands does not prevent an authority from 
taking account of wider global or international 
issues if it considers that to be appropriate. 
However, section 9 places a duty on public bodies, 
and it is right that we ensure that that duty strikes 
the right balance—a balance that is both 
proportionate and manageable in a meaningful 
way at a practical level. That is what section 9, as 
currently drafted, seeks to do. 

My concern about Patrick Harvie’s amendment 
is that the scope is so wide. For example, it could 
lead to challenges against a public body that it 
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failed to consider a perceived benefit that might 
accrue from literally anywhere in the world. 
Placing a duty on public authorities with a scope 
as wide as that would make it very difficult for 
them to discharge their duties in a way in which 
they could be reasonably confident did not open 
them up to legal challenge. 

That is not to say that I do not think that we 
have an obligation to address the issues that 
Patrick Harvie has talked about. I repeat the offer 
that I made to him at stage 2 to discuss how we 
can use the statutory guidance that will underpin 
the sustainable procurement duty to try to 
encapsulate the perfectly legitimate points that he 
has made about the wider implications of 
procurement exercises. That is particularly 
relevant when we are talking about large 
procurement exercises. I hope that he will take up 
that offer. 

Patrick Harvie has made legitimate points, but 
the translation of his argument into the specific 
amendment that he has lodged would result in 
legislation that was drafted so widely that it would 
hinder rather than help public authorities. I think 
that there is a more effective way in which we can 
try to deliver the ends that he has rightly talked 
about. 

The Deputy Presiding Officer (Elaine Smith): 
I have a late bid to speak from Mark Griffin, who 
should be very brief, please. 

Mark Griffin: I apologise for being slow at 
pressing my button, Presiding Officer. 

As Patrick Harvie mentioned, amendment 44 
would remove the words 
“disregarding any areas outside Scotland” 

from the definition of a contracting authority’s area. 
We will not support the amendment, as we feel 
that it would be too vague to implement in practice 
and would make the scope of a contracting 
authority’s area too uncertain. We agree with the 
principles and have lodged amendments around 
global sustainability and taking into account the 
environment, fair trade and other issues, but, as I 
said, the amendment is not a practical step. It is a 
burden too far for local authorities. 

The Deputy Presiding Officer: As the Deputy 
First Minister has no comments to make, I call 
Patrick Harvie to wind up and press or withdraw 
his amendment. 

Patrick Harvie: I am sorry that the Government 
and the Labour Party do not seem to be open to 
the argument. The central part of the Deputy First 
Minister’s argument against amendment 44 is that 
it would be very difficult to take account of impacts 
anywhere in the world, but we need to do that if 
we are to have a global approach to sustainability. 
That is the intention of the amendment, which the 

Deputy First Minister seems to agree with. The 
practical reality is that that would be difficult and 
challenging, but that is the task at hand. Either we 
need to set that challenge to ourselves and public 
bodies, or we do not. 

I will press the amendment. However, assuming 
that the Government’s support continues to be 
robust, I would be happy to have a discussion with 
the Deputy First Minister after the bill has passed 
to see whether approaches can be taken. 

The Deputy Presiding Officer: The question is, 
that amendment 44 be agreed to. Are we agreed?   

Members: No. 

The Deputy Presiding Officer: There will be a 
division.  
For 
Finnie, John (Highlands and Islands) (Ind)  
Harvie, Patrick (Glasgow) (Green)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
McArthur, Liam (Orkney Islands) (LD)  
McInnes, Alison (North East Scotland) (LD)  
Scott, Tavish (Shetland Islands) (LD)  
Urquhart, Jean (Highlands and Islands) (Ind) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Bibby, Neil (West Scotland) (Lab)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Dugdale, Kezia (Lothian) (Lab)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
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Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hilton, Cara (Dunfermline) (Lab)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kelly, James (Rutherglen) (Lab)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McDougall, Margaret (West Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McMillan, Stuart (West Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Rowley, Alex (Cowdenbeath) (Lab)  
Russell, Michael (Argyll and Bute) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  

White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 8, Against 109, Abstentions 0. 

Amendment 44 disagreed to.  

Schedule—Contracting authorities 

The Deputy Presiding Officer: Group 12, on 
contracting authorities, is the final group. If 
members are brief, we may be able to keep to the 
indicated timings. Amendment 28, in the name of 
Tavish Scott, is grouped with amendment 29. 

Tavish Scott: I thank James Kelly for giving the 
issue an airing at stage 2 and for lodging 
amendment 29. Amendment 28 would ensure that 
the procurement provisions that we agree today 
cover the spending of £1 billion of taxpayers’ 
money.  

The Government created the Scottish Futures 
Trust, which in turn created a financial model 
known as the hubco model, which builds schools 
and hospitals. Hubcos are managed and led by 
large private sector businesses—businesses that 
make profit and charge management fees for 
building a school or a health centre. However, it 
does not appear that the taxpayer, the Parliament 
or Audit Scotland know how much profit they make 
or what fee is levied. I suggest that that financial 
secrecy needs to be replaced by the financial 
transparency that the Deputy First Minister rightly 
described in her opening speech when she 
introduced the bill to Parliament.  

Scotland’s five hubcos are led by 15 main 
corporate businesses. Under the model, small 
businesses in Scotland such as builders, 
conveyors, construction companies and architects 
can only hope to be a subcontractor or a 
subcontractor of a subcontractor. Therefore, by 
definition, hubcos exclude thousands of Scottish 
businesses from tendering for work.  

That means that the Parliament and Audit 
Scotland do not know whether we achieve value 
for money. Under the hubco model that is never 
tested. For example, there was no tender to build 
the six schools in the north of Scotland by the 
Miller Group-led north Scotland hubco. There is a 
lack of financial transparency: there is a belief that 
economies of scale may deliver better value for 
money, but we simply do not know whether that is 
the case. How much profit will the Miller Group 
make on the building of those six schools? 
Parliament simply does not know. What 
management fee is the Miller Group receiving for 
the contract? Parliament does not know. 

Hubcos are not financially accountable, despite 
the vast amount of public money that is spent 
across Scotland on projects that we would all wish 
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to see happen. Will hubco businesses be subject 
to the policies on the living wage and community 
benefit that we have discussed in Parliament this 
afternoon? They surely should be. 

Finally, I ask members to consider the views of 
the Federation of Small Businesses on hubcos. 
Just this week, Andy Willox of the FSB said: 

“I’m astonished the Scottish Government is deliberately 
excluding so much tax-payer-funded buying from the scope 
of their reforms. We are urging MSPs to look again at the 
legislation and ask if it is really appropriate for us to turn a 
blind eye to the purchasing practices of arms-length bodies 
and HubCos.” 

The FSB supports the bill, but it believes that the 
issues in that area need to be addressed. I hope 
that, given its fair observations about the 
importance of financial accountability, the 
Government will, even at this late stage, extend 
the provisions in the bill to cover that particular 
group of organisations. 

I move amendment 28. 

James Kelly: I support amendments 29 and 28. 
The bill’s premise is to promote good procurement 
practice covering £10 billion of public contracts. It 
therefore seems strange that it does not cover 
Scottish Water, which has a capital expenditure 
programme of £500 million and had revenue 
expenditure last year of £837 million. The 
Government’s loan obviously contributed to that 
capital expenditure, so there is public money 
flowing through Scottish Water. It is therefore right 
not only that there is accountability but that we can 
influence Scottish Water through the provisions in 
the bill. 

The same should apply to the Scottish Futures 
Trust. Tavish Scott correctly pinpoints that the SFT 
oversees £1 billion of public expenditure, which 
would be a 10th again of the amount that the bill 
already covers. There are real issues with regard 
to accountability for how the money is spent and 
with some of the SFT’s claims in relation to 
savings. 

Amendments 29 and 28 address a weakness in 
the bill. Not only are the bodies that I have 
mentioned not accountable for their expenditure, 
but all the other provisions that we are trying to 
introduce in the bill on issues such as blacklisting 
and zero-hours contracts are not covered. It is a 
real glitch that Scottish Water and the SFT hubcos 
are not included, and I urge members to support 
both amendments. 

The Deputy Presiding Officer: Alex Johnstone 
can come in very briefly. 

Alex Johnstone: I will try to be as brief as 
possible. 

The failure to include the SFT hubcos and 
Scottish Water in the list of organisations in the 

schedule to the bill was a surprise to many. During 
the bill process from committee to stage 3 today, 
questions have been asked and re-asked about 
why they are not in the bill. 

The matter was addressed to some extent in the 
Deputy First Minister’s letter to Maureen Watt, 
convener of the Infrastructure and Capital 
Investment Committee, in which she points out 
that Scottish Water will abide roughly by the rules 
that exist in the bill and that the SFT hubcos have 
agreed to do something similar. That raises the 
question of why those bodies are not included in 
the list of organisations that will be covered. 

The question has been asked repeatedly and 
has never been answered to my satisfaction. For 
that reason, I will support amendments 28 and 29 
today. 

Nicola Sturgeon: I think that it would be helpful 
for members in the chamber if I explain, as I have 
done at previous stages of the bill process, why 
hubcos and Scottish Water are not included in the 
bill’s ambit. 

I seem to recall—I am sure that Tavish Scott will 
correct me if I am wrong—that the concept of 
hubcos was first developed by the previous 
Administration before being progressed by the 
current Administration. Hubcos are not public 
bodies but institutionalised private-public bodies, 
and their private partners are procured after open 
and competitive processes. Scottish Water is 
publicly owned but is subject to a very different 
regime under EU legislation.  

The bill, the regulations and the guidance have 
and will be drafted to dovetail with EU public 
procurement rules. Indeed, the bill currently does 
that, as it would relate to Scottish Water, by 
excluding utilities contracts. That is consistent with 
the existing EU procurement law approach, in 
which such contracts are subject to a separate 
legal regime. Applying the bill to a body that is 
subject to a different EU law framework would 
create considerable complexity and some risk for 
all concerned, as it would require work with two 
very different EU legal regimes. 

17:15 
That said, at stage 2 I undertook to write to the 

committee after further dialogue with the Scottish 
Futures Trust and Scottish Water, which I did on 6 
May. The letter makes it clear that the SFT intends 
to work with hubcos, to encourage them to adopt 
the good practice in the bill where that is 
appropriate. Indeed, I should point out to the 
chamber that that is already happening in a 
number of areas—community benefit clauses 
being one example. 

Liam McArthur (Orkney Islands) (LD): The 
cabinet secretary will be aware—from our 
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correspondence on the point that Tavish Scott 
made about the involvement of smaller firms in 
constituencies that he, I and others in the 
Parliament represent—that the notion of Scottish 
Water using rural frameworks might be a way of 
getting round this problem. They have the 
transparency that both James Kelly and Tavish 
Scott referred to, would allow companies more of 
an involvement, and can have a multiplier effect 
on our local economies. 

Nicola Sturgeon: I am more than happy to 
discuss the issue about Scottish Water with Liam 
McArthur, if he would find that helpful. If I have 
understood his point correctly, I point out that 
nothing in the bill would prevent the use of 
framework contracts, so I am not sure that his 
point hangs together in that respect. If I have 
misunderstood him, I am more than happy to 
engage further with him. 

I was pointing out, in relation to SFT and 
hubcos, that a number of areas covered by the bill 
are already in use: I would cite the example of 
community benefit clauses. 

Scottish Water has provided an assurance that 
it supports the general principles of the bill and will 
continue to adhere to its key components. Again, I 
highlight that Scottish Water already adheres to 
many of the bill’s key components: it advertises via 
the public contracts Scotland website, it uses 
standard pre-qualification questionnaires, and it 
uses community benefit clauses in its major 
contracts. Those are all components of the bill that 
Scottish Water already adheres to, even though it 
is not part of the overall framework of the bill. 

I ask Tavish Scott to withdraw amendment 28 
and James Kelly not to move amendment 29, and 
I ask the chamber not to support either of those 
amendments. 

Tavish Scott: I take the Deputy First Minister’s 
remarks in relation to some of the bill’s provisions, 
which do, as she has described, apply to some of 
these bodies. That is progress. However, it is 
interesting that the Deputy First Minister did not 
respond to the major concern that many of us 
have, which is financial accountability to this 
Parliament. 

I would hate to repeat all the same points, but 
because of the structure of the hubcos—I take the 
Deputy First Minister’s point about when the 
structure was introduced, but this point is right 
whenever it was introduced—we do not know 
whether they can deliver value for money. When 
schools are put into the programme, we do not 
know whether we achieve value for money 
because there is not a tender at that stage. It 
seems to be in the Government’s interests to seek 
to have that, so that, if the hubco model is not 

achieving value for money, perhaps it should be 
considered again from first principles. 

For many of the reasons that James Kelly, Alex 
Johnstone and others have expressed, there 
appears to be a fundamental point: that £1 billion 
of public spending should be covered by the bill, 
and we should support its inclusion. 

The Deputy Presiding Officer: Members will 
note that we have passed the agreed time limit for 
the debate on this group to finish. I exercise my 
power under rule 9.8.4A(c) to allow the debate on 
the group to continue beyond the time limit, in 
order to avoid the debate being unreasonably 
curtailed. 

The question is, that amendment 28 be agreed 
to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Mitchell, Margaret (Central Scotland) (Con)  
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Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Urquhart, Jean (Highlands and Islands) (Ind) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  

Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 56, Against 61, Abstentions 0. 

Amendment 28 disagreed to. 

Amendment 29 moved—[James Kelly]. 

The Deputy Presiding Officer: The question is, 
that amendment 29 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rowley, Alex (Cowdenbeath) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
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Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Urquhart, Jean (Highlands and Islands) (Ind) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  

White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP 

The Deputy Presiding Officer: The result of 
the division is: For 56, Against 61, Abstentions 0. 

Amendment 29 disagreed to. 

The Deputy Presiding Officer: That ends 
consideration of amendments. 
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Procurement Reform (Scotland) 
Bill 

The Deputy Presiding Officer (Elaine Smith): 
The next item of business is a debate on motion 
S4M-10005, in the name of Nicola Sturgeon, on 
the Procurement Reform (Scotland) Bill. I advise 
members that we are tight for time. Deputy First 
Minister, if you could speak to and move the 
motion in around eight minutes, I would be most 
grateful. 

17:21 
The Deputy First Minister and Cabinet 

Secretary for Infrastructure, Investment and 
Cities (Nicola Sturgeon): I begin the debate by 
thanking everyone who contributed to the bill’s 
development, including members of all parties and 
a range of stakeholders. Stakeholders with an 
interest in procurement from various perspectives 
have contributed hugely to our procurement 
reform agenda. I know that they will continue to do 
so and I am grateful to them. I also thank the 
Infrastructure and Capital Investment Committee, 
whose scrutiny led to a significant number of 
improvements. Finally, I thank my officials and bill 
team, who worked very hard on what has been, at 
times, a technical and complex area of law. 

It is fair to say that as the bill progressed 
through the parliamentary process it stimulated 
passionate and lively discussion. That is a good 
thing. I want to focus on what I think is a 
remarkable degree of consensus about what our 
ambitions should be in relation to public 
procurement. I think that all members, across 
party divides, support the bill’s broad aims, which 
are to ensure that the £10 billion that the public 
sector in Scotland spends every year is spent 
wisely and fairly and that, wherever possible, we 
use that spending to generate additional benefits 
for our communities, our businesses and our 
citizens—and indeed for the wider world, as 
Patrick Harvie sought to highlight in amendments 
that he lodged. 

The bill contains a strong statement of our intent 
that good procurement practice must involve 
thinking about the bigger picture for Scotland 
when a procurement exercise is planned. The new 
general duties in the bill will help to achieve that, 
and the greater transparency that will be created 
by the requirements on advertising, contract 
registers and published strategies will help us to 
understand how procurement is performing and 
what it is delivering or not delivering—we will be 
able to take action if the latter is the case. 
Amendment 38, in Jackie Baillie’s name, which 
was agreed to today, provides for national reports 
to Parliament, which will help to ensure that we 

can monitor performance and strive for ever 
greater results. 

As we debate the bill it is important that we 
remember that procurement must continue to 
deliver value for the taxpayer. The Scottish model 
of procurement, as it is increasingly being 
recognised, has at its heart the need to strike the 
best balance between cost, quality and 
sustainability. Delivering savings, reducing waste 
and improving quality through innovation are all 
vital objectives for our public services and are at 
the heart of what professional procurement staff 
are employed to do. The bill needs to help staff to 
perform that vital role, not hinder them in doing so. 

We also have to remember that the public 
bodies that we are asking to embrace the 
requirements in the bill already have a complex 
and demanding set of rules with which they must 
comply in the overarching European law on 
procurement. I know that it has not always been 
popular when I have used this explanation, but we 
have therefore had to work hard, in framing the 
bill, to keep the new rules as simple and as easy 
to understand as we can and to keep them 
compliant with EU law. 

Some stakeholders think that the bill does not 
go far enough and an equal number think that it 
goes far too far. Perhaps I am just an eternal 
optimist, but I take that as a sign that we have 
struck a reasonable balance in the bill. I believe 
that we all share the ambition that public 
procurement in Scotland should be business 
friendly by standardising processes, streamlining 
bureaucracy and encouraging innovation. The 
business-friendly aspects of the bill are particularly 
important when it comes to small businesses, third 
sector organisations and supported businesses, 
and I want to ensure that the bill delivers real 
improvements in their ability to access public 
contracts. 

I believe that we all want companies that bid for 
public contracts to conduct their business in an 
ethical manner. I certainly want it to be the case 
that only businesses that comply with their 
obligations in law are successful in winning public 
contracts. In providing the power to make 
regulations and issue guidance on the selection of 
bidders and the exclusion of companies from 
procurement exercises, the bill will address those 
issues and will help us to ensure that only 
reputable companies win public contracts. I assure 
Parliament that addressing issues such as the 
living wage, blacklisting and inappropriate use of 
zero-hours contracts as well as issues to do with 
promoting equality generally will be central to the 
way in which we frame the regulations and 
guidance that will underpin the legislation. 

I firmly believe that the bill will establish a 
national legislative framework for public 
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procurement that is business friendly and socially 
responsible. Achieving such a balance is not 
always easy. I remember saying in the stage 1 
debate that there are tensions running through the 
agenda that can often feel difficult to reconcile, but 
reconcile them we must. It is important to 
emphasise both sides of the equation and to be 
both business friendly and socially responsible so 
that we strike an appropriate balance. I believe 
that the bill does that, but the regulations and the 
guidance will be crucial to ensuring that we 
continue to get that right. 

The contribution of stakeholders in the next 
stages of the process will be extremely important 
in ensuring that the commitments that I have given 
during the process on reflecting particular priorities 
in guidance are delivered and that we do that in a 
meaningful and robust way. We had a huge 
number of responses—more than 250—to the 
consultation on the bill, and we need to harness all 
that expertise as we move into the next stage. 

I believe that, when we pass the bill—as I hope 
we will—we will deliver a piece of legislation that 
can make a big contribution to improving 
procurement performance and which, importantly, 
will deliver those improvements without imposing 
unnecessary or disproportionate burdens or 
opening our public bodies to substantial legal risk. 

As I have alluded to, given that much of the bill 
is very deliberately couched in terms of enabling 
powers, stage 3 perhaps feels more like the start 
of a process rather than the end. As we work 
through the various pieces of regulation and 
guidance for which the bill provides, it is important 
that we continue to engage comprehensively with 
all stakeholders. I have given a number of 
commitments to partnership and cross-party 
working, and I am happy to restate that the 
Government will continue to approach all its work 
on procurement reform in a fully inclusive manner. 

The bill will be a good piece of legislation that 
will make a difference. One point that was made at 
an earlier stage is that legislation is but one part of 
our procurement reform agenda. We were never 
going to resolve all the ills relating to procurement 
or some of the wider social and economic issues 
that we have touched on through one piece of 
legislation. We have done a good job in giving 
ourselves the tools to do so, but our wider 
programme of procurement reform continues to be 
very important.  

Scotland is rightly gaining a good international 
reputation for its record and work on public 
procurement. The bill will contribute to that, but the 
work that comes after it on the guidance and 
regulations and on our wider agenda will ensure 
that we continue to get better at procurement so 
that the £10 billion that we spend every year is 

spent well and in a way that delivers benefits right 
across our society. 

I move, 
That the Parliament agrees that the Procurement Reform 

(Scotland) Bill be passed. 

The Deputy Presiding Officer: I am grateful to 
the Deputy First Minister for curtailing her speech. 
However, I must notify back-bench members that I 
will have to give them three and a half minutes if I 
am to call everyone. 

I call James Kelly. You have a maximum of 
seven minutes, Mr Kelly. 

17:30 
James Kelly (Rutherglen) (Lab): I welcome 

the opportunity to take part in the stage 3 debate 
on the Procurement Reform (Scotland) Bill and 
indicate that the Labour Party will support the bill 
when decision time comes round at quarter past 6. 

I agree with Nicola Sturgeon that the bill 
provides the £10 billion that the public sector 
spends with an opportunity not only to influence 
good procurement practice but to implement more 
fairness in our communities throughout Scotland. 
However, although we support the bill, it is a 
missed opportunity in that regard. 

Labour interacted seriously with the bill 
throughout. We submitted a suite of amendments 
at stage 2, all except one of which the 
Government rejected. Although there has been 
some progress this afternoon on a number of 
amendments from Jackie Baillie and Ken 
Macintosh, if we were to compare the bill as 
introduced with the final version on which we will 
vote shortly, we would see very little difference. 
That makes us wonder how good the 
parliamentary process has been for such an 
important bill. 

I will not rerun the arguments that we have had 
on the living wage—I am sure that members will 
be delighted to know that. I am obviously 
disappointed that the Labour amendments on that 
were not agreed to. I genuinely believed that this 
was a real opportunity to extend the living wage. 

The Scottish National Party approach to the 
living wage is a result of pressure from 
campaigning groups such as the Scottish Trades 
Union Congress and the Scottish Council for 
Voluntary Organisations. As I said earlier, I am not 
convinced that the approach is strong enough and 
I remain to be convinced as to how much 
difference it will make. 

On moving the living wage forward, I will be 
really interested in monitoring the impact of the bill 
and the changes that Nicola Sturgeon announced 
earlier. It would be useful if there could be a living 
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wage unit that could do that, because we want to 
see whether the changes will result in more people 
being paid the living wage. 

There remains a big issue, which I have 
consistently raised in recent weeks, in relation to 
people working on Scottish Government contracts 
in prisons. A couple of weeks ago, we had the 
example of National Museums Scotland shop 
staff, who are not paid the living wage. If Nicola 
Sturgeon is to match her rhetoric with 
implementation of the amendments that she 
lodged, there must be movement for those 
workers. 

We also need a national living wage strategy. It 
is interesting that, in recent weeks, more 
businesses, such as KPMG and Nationwide, have 
come out for the living wage. There is an 
opportunity to extend the payment of the living 
wage, not only in the public sector but in the 
private sector throughout Scotland. 

I regret that the bill’s provisions on community 
benefit were not strengthened to cover more 
contracts through a reduction in the threshold. An 
amendment on community benefit in relation to 
apprentices was not selected for debate, but I 
would have liked that measure to have been 
included in the bill. That could have been a real 
opportunity. 

We could have been stronger on aggressive tax 
avoidance. We should have more control over 
those who practise aggressive tax avoidance and 
then take money from the public purse. 

I welcome the movement on trade union 
recognition, with regard to Kenneth Macintosh’s 
amendment, and the movement on Jackie Baillie’s 
amendment on annual reporting. Annual reporting 
and monitoring are important to the 
implementation of the bill, and will enable us to 
see the effect of the £10 billion spend and some of 
the changes that have been made. However, 
movement on those issues was not matched by 
support for amendments on blacklisting, zero-
hours contracts and supported businesses.  

Jackie Baillie’s point about equal pay audits was 
important, particularly when we consider that 64 
per cent of workers—256,000 people—who are 
not on the living wage are women. As Jackie 
Baillie said, that shows that there is still a long way 
to go. 

I agree with Nicola Sturgeon that this is about 
not only a procurement bill but the procurement 
process. Businesses bring to MSPs their 
frustration with the process, which they feel is too 
complicated and needs to be simplified. 
Legislation aside, the process must be simplified. 

To sum up, we will support the bill at stage 3. 
We have attempted to introduce robust 

amendments that would have made the bill and 
the procurement process stronger. I will be 
interested to see how the implementation of the 
bill plays out and what impact it has on that £10 
billion of spend. I look forward to examining that in 
Parliament and throughout the country. 

17:36 
Alex Johnstone (North East Scotland) (Con): 

I rise to support the bill. I think that we have come 
to a position in which we have something that we 
can all agree on. Of course, if I had been doing 
this myself—if I had ever had the chance to be 
cabinet secretary—I might have done something 
very different. However, my additional chapter on 
compulsory competitive tendering remains in the 
desk drawer, where it may stay for some time. 

The priority in getting the bill through Parliament 
and on to the statute book was to ensure that we 
had a procurement system that was simple to 
understand and easy to access and which 
maximised the opportunities for and minimised the 
burdens on companies that bid for contracts. 
Although we have been talking about big 
companies in many cases, I have had small 
companies on my mind. My concern has always 
been to do with the fact that small businesses 
often miss the opportunity to participate in 
Government contracts. If we can change that, we 
will have done something very worth while. 

During the process, the Government has 
introduced some changes that will strengthen the 
position of the third sector and will do something 
for supported businesses, too. In their evidence to 
the committee, those groups said that they felt 
they had been disadvantaged by the process in 
the past, and I hope that they feel that their 
position has been strengthened, to some extent. 

There is a significant case to be made for the 
view that the bill will require fine-tuning through 
regulation. Indeed, the minister has made it clear 
that the nature of the bill will enable that to 
happen, as the process continues. At stage 2 and 
stage 3, the Labour Party has tried particularly 
hard to introduce a series of other issues that, in 
my view, would have taken the bill beyond the 
issue of procurement. I would like to take this 
opportunity to apologise—almost—for voting 
against all Labour’s proposals. The reason I did so 
was that I want the bill to be about procurement 
and to be simple and easy to understand. 
Although I do not agree with all the principles that 
Labour brought forward, I think that it is essential 
for the good of Scotland, as we go forward, that 
those issues are all addressed. I hope that the 
Labour Party will find opportunities to bring them 
to the chamber and force them on to the political 
agenda so that we can discuss them in that 
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environment. However, I do not believe that the bill 
was the place to have those arguments. 

I think that we have a piece of legislation that is 
fit for purpose. It will find supporters and detractors 
among those who are likely to take advantage of 
it. At the end of the day, the bill will deliver a 
framework on which we can build over time. I 
genuinely hope that it will deliver efficient use of 
public money and a fair distribution of contracts 
across Scotland’s many businesses, supported 
businesses and third sector organisations. If we 
can look back and see that we have achieved that, 
we will have a great deal to be proud of. 

The Deputy Presiding Officer: We now come 
to the open debate. We are very tight for time. 
Speeches should be a maximum of three and a 
half minutes. I call Jim Eadie, to be followed by 
Hugh Henry. 

17:40 
Jim Eadie (Edinburgh Southern) (SNP): I am 

pleased to have the opportunity to take part in this 
stage 3 debate. I pay tribute to all individuals and 
stakeholders who have contributed to the process 
of scrutinising and strengthening the provisions of 
the bill. 

I believe that the bill at stage 3 is a better bill 
than the one that was first published. On fair trade 
and ethical practice, I argued at stage 2, with the 
support of the Scottish Fair Trade Forum, for 
measures to strengthen the bill. I was therefore 
pleased that the Government responded by 
lodging an amendment to require inclusion, as part 
of its procurement strategy, of a statement of a 
public authority’s general policy on fairly and 
ethically traded goods and services. In the words 
of the Scottish Fair Trade Forum, that will 
“help build on the significant progress Scotland has already 
made” 

as a fair trade nation. The bill, as amended at 
stage 2, will compel public authorities for the first 
time to state their policy towards ethical and fair 
trade. I very much welcome that and I am pleased 
to have had the opportunity to work alongside the 
Scottish Fair Trade Forum to make it possible. 

I was also pleased that the amendment that I 
lodged for today, seeking to promote compliance 
by contractors and subcontractors with the 
provisions of health and safety legislation, has 
been incorporated in the bill. I record my thanks to 
the Scottish Hazards campaign group and families 
against corporate killers for highlighting that issue. 

The Government has made it clear throughout 
the passage of the bill that it is totally opposed to 
the unacceptable practice of blacklisting and has 
worked closely with the trade unions to develop 
comprehensive guidance, which will require 

companies that are seeking public sector contracts 
to disclose whether they have been involved in 
blacklisting. That guidance includes a new 
standard prequalification questionnaire, which will 
require suppliers to disclose whether they have 
breached laws to outlaw blacklisting. 

No one should doubt the Deputy First Minister’s 
commitment on that issue. Asked by me at the 
Infrastructure and Capital Investment Committee 
on 11 December whether the Government had 
gone as far it is possible to go, she stated: 

“anything we can do to banish blacklisting will be 
done.”—[Official Report, Infrastructure and Capital 
Investment Committee, 11 December 2013; c 2353.]  

I am pleased that the Government has followed 
through on that commitment this afternoon by 
outlining how that can be done most effectively. 
The Government’s approach has been welcomed 
by families against corporate killers, which stated: 

“We have also been heartened by the recent 
announcement on the exclusion from public sector 
contracts of companies which engage in blacklisting, 
particularly because so many of those blacklisted have 
been so because of their health and safety activities.” 

There has been much discussion of the living 
wage this afternoon. James Kelly said that the bill 
had not changed substantially since stage 1, but 
then proceeded to say that the amendment on the 
living wage was a result of pressure from the 
Scottish Trades Union Congress and others. The 
Government’s amendment, which was agreed to 
today, has placed in the bill an explicit reference to 
the living wage. Whatever differences we have, we 
should welcome that. 

The Scottish Government is doing all that it can 
with the powers that it currently has to address low 
pay. The amendments that have been agreed to 
this afternoon will mean that businesses that want 
to work on public sector contracts will have to 
demonstrate clearly how they plan to remunerate 
their staff. 

The test that must be applied to the bill is 
whether it will make a difference. Will it improve 
the pay and working conditions of people in 
Scotland? Will it drive economic activity across the 
supply chain? Can it strengthen the position of 
small businesses and the third sector? Does it 
promote fairness in employment, and does it 
promote fair trade practices? I believe that on all 
those crucial tests, the bill has succeeded. For that 
reason, it deserves to pass stage 3 tonight. 

17:44 
Hugh Henry (Renfrewshire South) (Lab): We 

should not underestimate the power and the sheer 
scale of what the public sector can do using its 
purchasing power. The sector affects every aspect 
of life in Scotland, and because of its significance, 
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it has the opportunity to make a difference. One of 
the problems over the years has been that we 
have underestimated how we can use 
procurement as a force for positive change. 

Alex Johnstone said that he does not support 
much of what the Labour Party is trying to do 
because he does not see its significance or 
relevance to procurement. In fact, if Jim Eadie is 
right to say that we can use procurement to effect 
changes in relation to health and safety, we can 
use it to effect changes in a raft of things across 
the public sector. 

The cabinet secretary and Jim Eadie referred to 
the fact that we have moved forward as a result of 
what the Government has included in the bill about 
the living wage; a number of positive changes 
have been made. There is a genuine acceptance 
that procurement can make a difference and that 
we should use the powers of Parliament to 
improve things. 

However, we should not underestimate what we 
can do. It is disappointing that we have pulled 
back from using those powers to their full extent. It 
is all very well to say that there will be a reference 
to the living wage in the bill, but we could have 
gone much further. Whether guidance will do 
anything remains to be seen, although I hope that 
it does. We could have gone much further and 
specified a legal requirement that would have 
forced the Scottish Government to say to its 
contractors and subcontractors that one of the 
conditions of their winning contracts would be that 
they would have to pay the living wage. That might 
well have a financial consequence, but it would be 
for the Scottish Government to ensure that the 
price is paid for the contract that would allow the 
living wage to be paid. 

There is a good example of that happening 
already: Renfrewshire Council. In response to the 
Unison care campaign, Renfrewshire Council 
specified that contractors for care services must 
pay the living wage. There is a cost to the council 
for that. 

Nicola Sturgeon: Will Hugh Henry concede 
that at no point during the bill process have I used 
a financial argument against there being a 
mandatory requirement for the living wage? My 
argument has been entirely about the legal point. I 
agree that we should use the bill to the maximum 
in promotion of the living wage. He has never 
heard a financial argument from me. 

Hugh Henry: The fact is that use of financial 
clout could have been underpinned legally, as 
Renfrewshire Council is doing, to make sure that 
the Scottish Government and every public sector 
provider did the same. The Government could do 
it, and it is being done; it is a shame that councils 
such as Renfrewshire Council are being left to do 

it on their own. We should have the full force of the 
public sector lined up in support of that initiative. 

Let us support the bill. It brings positive 
changes, but we could have done much more. 

17:47 
Linda Fabiani (East Kilbride) (SNP): I know 

that we are short of time, but in response to Hugh 
Henry, I say that I have not seen an awful lot of 
councils—Labour or otherwise—coming forward 
and pushing for the living wage. When we 
investigate them, some of their procurement 
practices leave a lot to be desired. 

Hugh Henry: Will Linda Fabiani give way? 

Linda Fabiani: I do not have time. Having 
looked at all the work that has been done during 
the bill process, I am not convinced that we could 
have put the requirement on the living wage in the 
bill. 

I am really pleased with what the cabinet 
secretary has proposed; she is absolutely right 
that public procurement already has a complex 
and demanding set of rules, but the bill has 
achieved a balance. It has been a long time 
coming, since the cabinet secretary’s Government 
came in in 2007 and started to revise 
procurement—to make it better and to streamline 
it by cutting down on bureaucracy. It is wonderful 
to have that two-pronged approach: it is business 
friendly as well as socially responsible, which is 
extremely important. Legislation is only one part of 
the reform agenda. I am glad to hear that we can 
look forward to more proposals, so that we can 
achieve our aims. 

One of the things that I believe is business 
friendly and socially responsible is the emphasis 
on small and medium-sized enterprises in relation 
to public procurement in Scotland, which has 
defined localities and parts of local authorities 
doing a lot of public procurement. It means that 
the wellbeing of communities and the support for 
SMEs can be combined.  

It is difficult in that we operate under European 
procurement rules, which can make it hard, but 
there are innovative ways of managing that. After 
all, small and medium-sized enterprises account 
for more than 99 per cent of enterprises in 
Scotland, more than 53 per cent of employment 
and 36.5 per cent of turnover. They are very 
important. There has been a lot of discussion 
about the possibility of breaking contracts into 
smaller lots in order that we can take best 
advantage of small and medium-sized enterprises, 
but European directives will have to be looked at 
carefully if we are to allow that to happen. We are, 
therefore, right to have fairly straightforward 
procurement legislation that allows us to look 

1028



30937  13 MAY 2014  30938 
 

 

carefully at future directives in order that we can 
transpose them to the best possible advantage. 

In East Kilbride, a task force has been set up by 
South Lanarkshire Council. Unfortunately, I am not 
allowed to go along to its meetings, because it 
seems to have a problem in respect of whether I 
can keep things commercially confidential—that is 
an argument that I will have with the council. I 
hope that the task force takes the issue on board 
and that South Lanarkshire, in looking at East 
Kilbride, considers the importance of small and 
medium-sized enterprises. That could be done 
with communities throughout Scotland for the 
wellbeing of those communities and their 
economic success. 

17:51 
Tavish Scott (Shetland Islands) (LD): Like Jim 

Eadie, I will apply the test of whether the bill will 
make a difference. He is quite right in doing that. 

Some years ago, a bright and impressive school 
cook on the island on which I live and where my 
children went to school tried to introduce local 
lamb to the school menu. She went through hoops 
and hoops and hoops to overcome local 
government procurement policy. However, to this 
day, in Shetland—I hope to use the bill to 
encourage Shetland Islands Council to do a heck 
of a lot better on this—beef, lamb and fish for local 
schools, care centres and other public sector 
providers are not sourced locally. I hope that the 
community benefit regime that the Government is 
introducing and which all parties have supported in 
the passing of the bill, and the other measures in 
the bill, will help our councils and other public 
sector providers to ensure that procurement helps 
the local economy—in the case that I mentioned it 
was local agriculture—because that would be 
beneficial for many reasons, not least of which 
would be the food-miles argument that we make in 
a different context. 

I hope that the bill is a considerable step 
forward, and I thank the Deputy First Minister for 
the spirit in which she has led on it. I look forward 
especially to Jackie Baillie’s annual report being 
used. She will forgive me if I hope that hubcos 
come under a degree more scrutiny than they 
have in the past. The Government has supported 
that mechanism today, which I applaud. It is a 
good step forward. 

Linda Fabiani rightly pointed to the need for 
access to contracts for the small business sector. I 
do not think that any Government has gone far 
enough in that area. We have these big framework 
documents, and the big procurement structures 
that are now in place throughout Scotland make 
access tricky—to put it mildly—for smaller 
businesses of all kinds, including construction 

businesses, white-collar businesses, blue-collar 
businesses and professional businesses such as 
those that provide architectural services. I am sure 
that the Deputy First Minister has been on the end 
of numerous representations on the matter, and I 
hope that the Government is able to take a big 
step forward using the measures that we are going 
to pass today. 

When we pass legislation such as this, much 
will depend on the secondary legislation that will 
subsequently be considered by Parliament, as the 
Deputy First Minister illustrated in her opening 
speech, so there is a job for all of us to do. I 
suspect that that is where we can genuinely make 
a difference on the issues that many members 
have raised this afternoon. 

17:54 
Jackie Baillie (Dumbarton) (Lab): In the 

interests of time, I will dispense with the customary 
thanks, and will just say “Thank you. You know 
who you are.” 

At its heart, the bill is about improving 
procurement in the public sector and getting the 
maximum advantage from expenditure of some 
£10 billion each year. However, for me and other 
members it is about much more than that; it is 
about how we use that substantial amount of 
money and the influence of the public sector to 
drive change in the standard and quality of 
services, and change in the rights of the people 
who are employed to deliver those services. 

How staff are valued and treated matters, so the 
living wage, equal pay audits and public sector 
equality duties are all issues that should be dealt 
with in legislation rather than just in guidance. The 
one thing that I learned from my time as a minister 
is that it is what you put on the face of a bill that 
matters. That is a political choice, and I am 
disappointed that the cabinet secretary does not 
believe that the areas that I have mentioned are of 
sufficient importance to merit inclusion in the bill. 

I want to touch on equality and the equal pay 
gap. In rejecting equal pay audits, the cabinet 
secretary could not help herself—she mounted the 
usual attack on Westminster. I have a question for 
members: how many times are equal pay, gender 
pay gaps and the pay gap itself mentioned in the 
body of the white paper? Is it once, twice or three 
times? They are not mentioned at all. It is 
necessary to go to annex D on page 607 to find a 
mention of wage equality. That tells us all that we 
need to know about the Scottish National Party’s 
priorities. Women are included in an annex simply 
as an afterthought. 

I turn to the living wage. The cabinet secretary 
has portfolio responsibility for tackling child 
poverty and she would agree that there is 
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unanimous agreement in report after report on 
both the scale of the problem and what we need to 
do to begin to tackle it. The majority of those 
reports say that there is much that the Scottish 
Government could do now, including implementing 
the living wage. We need look only at the sharp 
increase in in-work poverty and the lengthening 
queues at food banks to realise the importance of 
making work pay. 

As James Kelly said, that would have a greater 
impact on women, who make up 64 per cent of the 
400,000 workers who would benefit from it. The 
cabinet secretary knows that women are more 
generally employed in low-paid jobs and that many 
women work part-time. The bill could have made a 
huge difference to them; it could have been so 
much bolder on the living wage, on equal pay, on 
the public sector equality duty and on improving 
women’s lives. 

The bill is not a bad one, and I welcome the 
cabinet secretary’s agreement to a number of 
amendments from across the chamber, but I think 
that it is a missed opportunity. 

In advance of the referendum, the SNP has 
discovered women. I welcome that new-found 
interest. I am always delighted to see more 
women in the Cabinet, but that is no substitute for 
taking practical action to improve the lives of 
thousands of women right now. 

The Deputy Presiding Officer: We move to 
closing speeches. 

17:57 
Gavin Brown (Lothian) (Con): In closing the 

debate for the Scottish Conservatives, I want to 
make two points. First, we broadly support the 
approach that the Government has taken to the bill 
as a whole and the approach that it has taken to 
the amendment process at stage 2 and stage 3. 

The Labour Party, the Green Party and, indeed, 
the Liberal Democrats put forward a number of 
powerful arguments on amendments, but had we 
agreed to all those amendments, it would have 
had a negative consequence for business across 
Scotland. Had we imposed additional 
requirements in relation to the living wage, 
sustainability, animal welfare, reducing inequality, 
climate change, the third sector, wage ratios, 
equalities, zero-hours contracts, equal pay, tax 
avoidance and blacklisting all in one go, there 
would have been a significant risk that many 
businesses would have increased their costs and 
that the £10 billion of procurement that has been 
mentioned by all parties would not have gone 
nearly as far as we all want it to go. In particular, I 
think that even fewer small businesses and 
microbusinesses would have engaged with the 

public sector or even have attempted to win public 
sector contracts. 

I think that there is broad agreement across the 
chamber that not enough small and medium-sized 
enterprises are doing business with the public 
sector; everyone wants to see them getting a 
larger slice of the pie and doing more business. 
However, had we implemented all the measures 
that members wanted to implement, the process 
would have been made more complex, rather than 
simplified. In the absence of a formal impact 
assessment, we might well have lived to regret 
making all those decisions. 

My second point involves a plea to the cabinet 
secretary. She was right when she said that this is 
not the end of the process; in some ways, it is the 
beginning. An issue that I hope the Government 
will address when it comes to produce guidance 
and regulations is one that Linda Fabiani touched 
on in her speech—the size of contracts. The most 
common complaint that small businesses make is 
that they are precluded from getting involved not 
on official or legal grounds, but because the 
contract is simply too large for their business. That 
is an issue for businesses in almost every 
constituency in Scotland. The key question is how 
we can unbundle more large contracts so that 
small businesses have a fighting chance. 

SMEs do not want special treatment; they just 
want the ability to compete against the bigger 
players and the opportunity to win more business. 
The Federation of Small Businesses Scotland put 
it well in its briefing for the stage 3 debate, in 
saying that the statutory guidance on procurement 
strategies and annual reports will be vital to 
ensuring that businesses get smaller lots and 
better small business access. Section 9 of the bill 
talks about facilitating the involvement of small 
and medium enterprises, but my plea to the 
Scottish Government is to go a step further. Under 
section 9A, guidance can be published on that 
point, so I ask the Government to think carefully 
about that in the coming months, so that we can 
get formal guidance that unbundles the size of 
contracts and gives smaller businesses the 
opportunity to compete.  

18:00 
Mark Griffin (Central Scotland) (Lab): As has 

already been said, Labour members will support 
the Procurement Reform (Scotland) Bill at decision 
time because we feel that public sector 
procurement can achieve much more than the 
positive effect of an individual contract. It has been 
said repeatedly that we spend £10 billion a year 
on procuring goods and services in Scotland and 
we need to see the full economic, environmental 
and social benefits that that vast sum of money 
can bring. 

1030



30941  13 MAY 2014  30942 
 

 

The Procurement Reform (Scotland) Bill could 
and should have been used to ensure the 
payment of the living wage in public contracts, to 
maximise community benefit from procurement, to 
demonstrate the Scottish Government's 
commitment to meeting its climate change targets, 
to condemn the use of exploitative zero-hours 
contracts, tax avoidance and blacklisting, to 
promote equality and support contractors 
committed to achieving equality, to encourage 
sustainable food procurement, to support skills 
development with apprenticeships, to support the 
third sector and to support people with disabilities 
into employment. 

Those are the areas in which we have sought to 
strengthen the legislation, and we feel that the 
Procurement Reform (Scotland) Bill could have 
been a much more ambitious piece of work if the 
amendments lodged by Labour members had 
been taken on board completely. We do, however, 
welcome the Scottish Government’s support for 
Jackie Baillie’s amendments on equality, Ken 
Macintosh’s amendment protecting trade unions, 
and Sarah Boyack’s amendment on food 
procurement.  

We also note the Scottish Government 
amendments passed this afternoon on the living 
wage, following the campaigning that we have 
done alongside trade unions and the Poverty 
Alliance on the issue. We also note the 
Government amendment on supported 
workplaces. Although those amendments are an 
improvement, we still feel that the Government 
could have gone further by accepting our 
amendments. 

The Scottish Government’s amendment on the 
living wage requires contractors only to include a 
general policy statement on the living wage in their 
procurement strategies. Our amendment would 
have required the payment of the living wage to 
workers. The Scottish Government itself 
recognises that its amendment does not require 
the payment of the living wage to workers, so I 
have to ask what practical effect it can have. 

Kevin Stewart (Aberdeen Central) (SNP): In 
all the debates that have taken place in this 
Parliament on the living wage and procurement, 
the case of Rüffert v Niedersachsen has been 
mentioned. The Labour Party has proposed no 
practical way of getting over that, so can Mr Griffin 
explain how we can deal with the existing case law 
and the current rules in Europe? 

Mark Griffin: Evidence was submitted by 
Thompsons Solicitors to the Local Government 
and Regeneration Committee, which Mr Stewart 
chairs, and I am sure that he would wish the 
Government to be as ambitious on the living wage 
as it was on minimum alcohol pricing. If it had 
been, the bill would have been stronger and the 

take-home pay packets of thousands of people 
who are on public contracts would have been 
boosted as a result.  

The bill could also have been strengthened 
around zero-hours contracts and I ask the cabinet 
secretary why the Government could not commit 
to introducing contract performance clauses 
stipulating that successful bidders must not use 
zero-hours contracts, since contractors already 
have to demonstrate through key performance 
indicators how they are meeting the requirements 
of contract performance clauses. Could the 
Scottish Government not have used those KPIs to 
monitor zero-hours contracts? It would be helpful if 
the cabinet secretary could clarify that. 

Procurement strategies and annual reports are 
another area in which we have welcomed 
developments. They cover community benefit 
requirements to deliver value for money, 
timescales for payments and a summary of 
procurement activity in the next two years. That is 
a lot of good information, which should drive up 
best practice and should help companies in 
bidding for work. However, a reference to 
supported businesses, which I pushed for in my 
amendments, is still missing from those 
procurement strategies. 

We have spoken about the Government’s policy 
that every public authority should have at least 
one contract with a supported business, and it 
seems strange that we have a Procurement 
Reform (Scotland) Bill that does not set that 
commitment in legislation. We debated that issue 
earlier. If there are 44 public authorities that do not 
award a single contract to supported businesses, 
we really should have a stronger commitment. 

The Scottish Government has worked to ensure 
that staff members who are directly employed get 
the living wage. Local authorities have taken a 
lead, too. Although there have recently been some 
moves in the private sector, it has not kept pace 
with the public sector on the living wage as much 
as we would have liked, considering what the 
Scottish Government and local authorities have 
done in areas such as Renfrewshire. The bill gave 
us the opportunity to force private companies 
bidding for contracts to pay staff the living wage 
and to bring about a transformational knock-on 
effect in the private sector. For that reason alone, 
we will look back and say that the bill was a £10 
billion opportunity missed. 

18:07 
Nicola Sturgeon: I again thank everybody who 

has contributed to not just the process of 
scrutinising the bill, but the debate. 

I will pick up on a few themes that have been 
raised. The first theme is the process that the bill 
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has gone through. I agree entirely with Jim Eadie: 
the bill has improved during its parliamentary 
progress. James Kelly managed to say both that 
the bill had barely changed during its progress, 
due to Scottish Government resistance to change, 
and that the Scottish Government had been forced 
into making changes on the living wage due to 
pressure. The reality is that we have made 
changes where the case for change has been 
made, in principle, in practice and in legal terms. 
We have made important changes on the living 
wage and the bill is now stronger in respect of the 
living wage. We have made changes on tax 
avoidance, reporting requirements, trade union 
recognition, and health and safety, just to name a 
few of the areas in which the bill has been 
strengthened. That is a credit to not just the 
Government, but everybody who has been 
involved in the scrutiny of the bill. 

The second theme relates to the importance of 
the bill. I made this point in my opening remarks, 
but it bears repetition. Many members who have 
spoken in the debate have made this point. We 
spend £10 billion through the public sector every 
year, and it is vital that we ensure that that spend 
delivers economic and social benefits. That is 
what we have sought to do through the bill and 
what we will continue to seek to do through the 
regulations and guidance that will flow from it. 

I accept the reality that Labour needs to 
manufacture divisions with the SNP. In fact, 
opposing the SNP now seems to be Labour’s only 
real purpose in life. Notwithstanding that, it is 
interesting that many of the so-called divisions that 
have arisen during consideration of the bill have 
involved how we achieve change, not whether we 
should achieve that change. Because of legal 
constraints, we might not always have agreed with 
Labour—and we might not always have felt able to 
agree—about how to advance certain priorities, 
but we have nevertheless sought at every turn to 
find the best way possible to achieve the same 
objectives. 

The living wage is a case in point. I say with the 
greatest respect to Alex Johnstone that, unlike 
him, I have no objection to using the bill to 
advance the objective of the living wage; on the 
contrary, I would like to have supported Labour’s 
amendments. If I had felt that the proposed 
provisions were legally competent, I would have 
put them in the bill as introduced. I could not do 
that because of the legal restrictions that I have 
already outlined, which I will not rehearse. 

I say to Hugh Henry that the guidance’s purpose 
is to support councils such as Renfrewshire 
Council further in doing what they are doing. The 
restriction is not on encouraging and supporting 
councils but on making the requirement mandatory 
under the bill. The objective is shared, but how we 

achieve it is the point of division. I hope that we 
can all unite on achieving the objective in the way 
that the bill enables. 

It has on occasion been a bit amusing to hear 
Labour members talk about minimum pricing for 
alcohol—Mark Griffin used that argument in 
summing up. The issues are different, but I recall 
the debates on minimum pricing. Labour—with the 
honourable exception of Malcolm Chisholm—
opposed the legislation to introduce that measure 
tooth and nail, because it thought that the 
legislation would breach European law and would 
risk a challenge on the grounds of European law. 
Labour members demanded to see our legal 
advice and said that, in all conscience, they could 
not pass the legislation because of the risk that it 
would breach European law. It is therefore a bit 
rich for them to make the arguments that they 
have now made about the Procurement Reform 
(Scotland) Bill. 

I hope that all members will work with us on 
developing the guidance. The STUC, Unison and 
the Poverty Alliance, which I had a productive 
meeting with last week, have agreed to do that. 
Tavish Scott made the good point that the 
Parliament has a big job to do in scrutinising the 
secondary legislation. 

Another theme has been striking a balance. I 
have always been clear that tensions run through 
the agenda and there are competing interests. 
Public authorities want value for money and must 
think about affordability. Bidders want simplicity 
and ease of access to contracts. Taxpayers rightly 
want value for money in its widest sense. Those 
different interests do not always align easily. We 
have done our best in the bill and we will continue 
to do our best to strike the right balance between 
them. 

I will say a word about SMEs, on which Gavin 
Brown made points. I absolutely endorse the 
desire for SMEs to get a bigger slice of the public 
procurement cake. However, I will share some 
figures. SMEs make up 37 per cent of our 
economy and get 46 per cent of the £10 billion in 
public contracts. I would like that share to be 
bigger. Section 9 says that, when public 
authorities undertake a regulated procurement, 
they must look at how they facilitate SME 
involvement. Gavin Brown is right that the 
guidance will be important and I give him an 
undertaking that we will seriously consider the 
issue. 

We have done a difficult job well. We have 
provided a framework for public procurement that 
allows us to develop the guidance and the 
regulations that will give effect to the economic 
and social objectives that many people rightly 
want public procurement to deliver. I have said 
repeatedly and I repeat that we are determined to 
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ensure that the £10 billion of public sector spend 
on contracts is spent in a way that delivers 
economic growth, advantages and benefits for our 
businesses and social benefits and which ensures 
that disreputable companies do not get their hands 
on public money. We are determined to clamp 
down on tax avoidance, blacklisting and the 
inappropriate use of zero-hours contracts and to 
do everything that we can to promote and further 
the living wage. 

Now that the bill is to be on the statute book, all 
of us can sign up to those objectives and we can 
get on with the job of ensuring that the bill delivers 
on them. I thank all the members who have 
contributed to the process and I encourage them 
to continue to do so. I ask the Parliament to pass 
the bill in a few seconds’ time in order to make big 
improvements in the agenda. 

The Presiding Officer (Tricia Marwick): 
Members will wish to note that the members’ 
business debate that will take place immediately 
after decision time, at 6.15, is on a motion in the 
name of Bill Kidd, on recovering health costs for 
asbestos-related conditions and diseases. 

Decision Time 

18:15 
The Presiding Officer (Tricia Marwick): There 

is one question to be put as a result of today’s 
business. The question is, that motion S4M-
10005, in the name of Nicola Sturgeon, on the 
Procurement Reform (Scotland) Bill, be agreed to. 

Motion agreed to, 
That the Parliament agrees that the Procurement Reform 

(Scotland) Bill be passed. 

[Applause.] 
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Amendments to the Bill since the previous version are indicated by sidelining in the right 

margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 

 

 

 

 

 

Procurement Reform (Scotland) Bill 

[AS PASSED] 
 

 

 

 

An Act of the Scottish Parliament to make provision about the procedures relating to the award of 

certain public contracts; to require certain authorities to produce procurement strategies and 

annual reports; and for connected purposes. 

 

 

PART 1 

KEY CONCEPTS AND APPLICATION 5 

Contracting authorities 

1 Contracting authorities 

(1) For the purposes of this Act, a “contracting authority” is— 

(a) a body, office-holder or other person listed in the schedule, or 

(b) any other person who is a contracting authority for the purposes of the Public 10 

Contracts Regulations and whose functions— 

(i) are exercisable in or as regards Scotland, and 

(ii) do not relate to reserved matters within the meaning of the Scotland Act 

1998 (c.46). 

(2) The Scottish Ministers may by order modify the meaning of “contracting authority” for 15 

the purposes of this Act. 

(3) An order under subsection (2) may amend subsection (1) and the schedule. 

 
Regulated procurements 

2 Regulated procurements 

For the purposes of this Act, a “regulated procurement” is— 20 

(aa) any procedure carried out by a contracting authority in relation to the award of a 

proposed regulated contract including, in particular— 

(i) the seeking of offers in relation to the contract, and 

(ii) the selection of economic operators, 

(b) the award of a regulated contract by a contracting authority. 25 
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Regulated contracts 

3 Regulated contracts 

(1) A contract is regulated if— 

(a) it is a public contract, 

(b) the estimated value of the contract (see section 5) is equal to or greater than the 5 

contract threshold, and 

(c) the contract is not an excluded contract (see section 4). 

(2) For the purposes of this Act, the contract threshold is as follows— 

 Type of contract Threshold 

10 Public contract (other than a public works contract) £50,000 

 Public works contract £2,000,000 

 

(3) The Scottish Ministers may by order amend the table in subsection (2) so as to substitute 

for the figures specified there for the time being such other figures as they consider 

appropriate.

 

4 Excluded contracts 15 

(1) A contract is an excluded contract for the purposes of section 3 if— 

(a) it is a contract of a kind mentioned in paragraph (1) or (2) of regulation 6 of the 

Public Contract Regulations, 

(b) the following conditions apply— 

(i) it is for the purpose of acquiring goods, works or services in order to sell, 20 

hire or provide them to other persons, 

(ii) the contracting authority will not have an exclusive right to sell, hire or 

provide the goods, works or services, and 

(iii) the conditions on which the contracting authority intends to sell, hire or 

provide them are the same as or similar to the conditions on which another 25 

person could sell, hire or provide the same or similar goods, works or 

services, or 

(c) the principal purpose of the contract is to acquire goods, works or services in 

connection with research or development undertaken by the contracting authority. 

(2) The Scottish Ministers may by regulations amend subsection (1) so as to modify the 30 

kinds of contracts which are or are not excluded contracts.  

 

5 Estimated value of contract 

(1) For the purposes of this Act, the estimated value of a contract is the value of the total 

consideration (not including value added tax) which the contracting authority expects to 

be payable under or by virtue of the contract. 35 

(2) The Scottish Ministers may by regulations make further provision about how the 

estimated value of a contract is to be determined.  
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Framework agreements and dynamic purchasing systems 

6 Framework agreements and call-off contracts 

(1) For the purposes of this Act— 

(a) a framework agreement is an agreement between one or more contracting 

authorities and one or more economic operators, the purpose of which is to 5 

establish the terms governing public contracts to be awarded during a given 

period, in particular with regard to price and, where appropriate, the quantity 

envisaged, 

(b) a call-off contract is a contract awarded under a framework agreement. 

(2) This Act applies to framework agreements and call-off contracts as follows— 10 

(a) a framework agreement is treated as a public contract for the purposes of section 3 

(and references to “contract” elsewhere in this Act are to be construed 

accordingly), 

(b) the following provisions do not apply to a regulated procurement in so far as it 

relates to a call-off contract— 15 

(i) section 8(2), 

(ii) section 10, 

(iii) section 18(1), 

(iv) section 22. 

 

7 Dynamic purchasing systems 20 

(1) The Scottish Ministers may by regulations make provision about dynamic purchasing 

systems including, in particular, provision— 

(a) applying this Act to the establishment and operation of a dynamic purchasing 

system as it applies to the carrying out of a regulated procurement with such 

modifications as the regulations may specify, 25 

(b) modifying the application of this Act to a contract awarded under a dynamic 

purchasing system. 

(2) For the purposes of subsection (1), a dynamic purchasing system is an electronic 

system— 

(a) established by a contracting authority to purchase goods, services or works which 30 

are— 

(i) commonly used by the authority, and 

(ii) readily available on the market, and 

(b) which is open to any economic operator who satisfies selection criteria specified 

by the contracting authority. 35 
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PART 2 

GENERAL DUTIES AND PROCUREMENT STRATEGIES 

General duties 

8 General duties 

(1) A contracting authority must, in carrying out a regulated procurement— 5 

(a) treat relevant economic operators equally and without discrimination, 

(b) act in a transparent and proportionate manner. 

(2) A contracting authority must also comply with the sustainable procurement duty. 

(3) However, a contracting authority must not do anything in pursuance of subsection (2) 

that would conflict with its duty under subsection (1). 10 

(4) A relevant economic operator is an economic operator who is a national of, or is 

established in— 

(a) a member State, or 

(b) Iceland, Liechtenstein or Norway. 

(5) Subsection (1) does not apply in relation to an EU-regulated procurement. 15 

 

9 Sustainable procurement duty 

(1) For the purposes of this Act, the sustainable procurement duty is the duty of a 

contracting authority— 

(a) before carrying out a regulated procurement, to consider how in conducting the 

procurement process it can— 20 

(i) improve the economic, social, and environmental wellbeing of the 

authority’s area, 

(ii) facilitate the involvement of small and medium enterprises, third sector 

bodies and supported businesses in the process, and 

(iii) promote innovation, and 25 

(b) in carrying out the procurement, to act with a view to securing such improvements 

identified as a result of paragraph (a)(i). 

(2) The contracting authority must consider under subsection (1) only matters that are 

relevant to what is proposed to be procured and, in doing so, consider the extent to 

which it is proportionate in all the circumstances to take those matters into account. 30 

(3) In this section— 

“small and medium enterprises” means businesses with not more than 250 

employees, 

“third sector bodies” means organisations (other than bodies established under an 

enactment) that exist wholly or mainly to provide benefits for society or the 35 

environment. 

(4) In this section, references to the wellbeing of the authority’s area include, in particular, 

reducing inequality in the area. 
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9A Guidance on sustainable procurement duty 

(1) The Scottish Ministers may publish guidance on the sustainable procurement duty. 

(2) Contracting authorities must have regard to any guidance published under this section. 

(3) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament. 5 

 

10 Supported businesses 

(1) Despite section 8, a contracting authority may restrict participation in a regulated 

procurement (other than an EU-regulated procurement) to supported businesses only. 

(2) Where a contracting authority restricts participation under subsection (1), it must state 

that fact in the contract notice. 10 

(3) For the purposes of this Act, a “supported business” is an economic operator who 

operates a supported business, supported employment programme or supported factory 

within the meaning of regulation 7 of the Public Contracts Regulations. 

 

10A Contracts for health or social care services 

(1) Despite section 8, a contracting authority may award a contract for a health or social 15 

care service without seeking offers in relation to the proposed contract. 

(2) In relation to a regulated procurement where, by virtue of subsection (1), a contracting 

authority does not seek offers, section 18(1) does not apply. 

(3) The Scottish Ministers may by regulations make provision specifying what is a health or 

social care service for the purposes of subsection (1) and section 10B(1). 20 

 

10B Guidance on procurements for health or social care services 

(1) The Scottish Ministers must publish guidance on the carrying out of regulated 

procurements relating to contracts for health or social care services. 

(2) Contracting authorities must have regard to any guidance published under this section. 

(3) The Scottish Ministers must lay a copy of any guidance published under this section 25 

before the Scottish Parliament. 

 

10C Other circumstances in which contract can be awarded without competition 

(1) The Scottish Ministers may by regulations specify circumstances in which a contracting 

authority may, despite section 8, award a regulated contract without seeking offers in 

relation to the proposed contract. 30 

(2) In relation to a regulated procurement where, by virtue of regulations made under 

subsection (1), a contracting authority does not seek offers, section 18(1) does not apply. 
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Procurement strategy and annual report 

11 Procurement strategy 

(1) A contracting authority which expects to have significant procurement expenditure in 

the next financial year must, before the start of that year— 

(a) prepare a procurement strategy setting out how the authority intends to carry out 5 

regulated procurements, or 

(b) review its procurement strategy for the current financial year and make such 

revisions to it as the authority considers appropriate. 

(2) Subsection (3) applies where a contracting authority— 

(a) has not, in relation to a financial year, prepared or reviewed a strategy under 10 

subsection (1), and  

(b) becomes aware of the likelihood of having significant procurement expenditure 

during that year. 

(3) The contracting authority must, as soon as practicable after it becomes aware of the 

likelihood of having significant procurement expenditure— 15 

(a) prepare a procurement strategy setting out how the authority intends to carry out 

regulated procurements, or  

(b) review its most recent procurement strategy and make such revisions to it as the 

authority considers appropriate. 

(4) An authority has significant procurement expenditure in a year if the sum of the 20 

estimated values of the contracts to which its regulated procurements in that year relate 

is equal to or greater than £5,000,000. 

(5) The procurement strategy must, in particular— 

(a) set out how the authority intends to ensure that its regulated procurements will— 

(i) contribute to the carrying out of its functions and the achievement of its 25 

purposes, 

(ii) deliver value for money, and 

(iii) be carried out in compliance with its duties under section 8, 

(b) include a statement of the authority’s general policy on— 

(i) the use of community benefit requirements, 30 

(ii) consulting and engaging with those affected by its procurements,  

(iia) the payment of a living wage to persons involved in producing, providing 

or constructing the subject matter of regulated procurements, 

(iib) promoting compliance by contractors and sub-contractors with the Health 

and Safety at Work etc. Act 1974 (c.37) and any provision made under that 35 

Act, and 

(iii) the procurement of fairly and ethically traded goods and services, 

(ba) include a statement of the authority’s general policy on how it intends its approach 

to regulated procurements involving the provision of food to— 

(i) improve the health, wellbeing and education of communities in the 40 

authority’s area, and 
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(ii) promote the highest standards of animal welfare, 

(c) set out how the authority intends to ensure that, so far as reasonably practicable, 

the following payments are made no later than 30 days after the invoice (or 

similar claim) relating to the payment is presented— 

(i) payments due by the authority to a contractor, 5 

(ii) payments due by a contractor to a sub-contractor, 

(iii) payments due by a sub-contractor to a sub-contractor, 

(d) address such other matters as the Scottish Ministers may by order specify. 

(6) The Scottish Ministers may by order modify subsection (4) so as to substitute for the 

figure specified there for the time being such other figure as they consider appropriate. 10 

(7) In subsection (5)(b)(iia), a “living wage” means remuneration which is sufficient to 

ensure an acceptable standard of living. 

 

12 Joint strategies 

A group of two or more contracting authorities may have a joint procurement strategy 

for both or, as the case may be, all of the authorities in the group. 15 

 

13 Compliance with strategy 

A contracting authority which is required to prepare or review a procurement strategy in 

relation to a financial year must ensure that its regulated procurements in that year are, 

so far as reasonably practicable, carried out in accordance with its strategy. 

 

14 Annual procurement reports 20 

(1) A contracting authority which is required to prepare or revise a procurement strategy in 

relation to a financial year must prepare an annual procurement report on its regulated 

procurement activities as soon as reasonably practicable after the end of that financial 

year. 

(2) The report must include— 25 

(a) a summary of the regulated procurements that have been completed during the 

year covered by the report, 

(b) a review of whether those procurements complied with the authority’s 

procurement strategy, 

(c) to the extent that any regulated procurements did not comply, a statement of how 30 

the authority intends to ensure that future regulated procurements do comply, 

(ca) a summary of any community benefit requirements imposed as part of a regulated 

procurement that were fulfilled during the year covered by the report, 

(cb) a summary of any steps taken to facilitate the involvement of supported 

businesses in regulated procurements during the year covered by the report, 35 

(d) a summary of the regulated procurements the authority expects to commence in 

the next two financial years, 

(e) such other information as the Scottish Ministers may by order specify. 
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(3) For the purposes of subsection (2)(a), a regulated procurement is completed when the 

award notice is published or when it otherwise comes to an end. 

 

15 Publication etc. 

(1) A contracting authority must publish— 

(a) the procurement strategy prepared under section 11, 5 

(b) any revised strategy prepared under that section, 

(c) the annual procurement report prepared under section 14. 

(2) Publication is to be in such manner as the authority considers appropriate but must 

include publication on the internet. 

(3) On publishing a document under subsection (1), the authority must notify the Scottish 10 

Ministers. 

 

16 Guidance 

(1) The Scottish Ministers must publish guidance on the preparation and publication of 

procurement strategies and annual procurement reports. 

(2) The guidance may, in particular, cover— 15 

(a) consultation to be undertaken in relation to the preparation of a strategy, 

(b) the form and content of strategies and reports, 

(c) the process by which an authority approves its strategy. 

(3) The guidance may include a model procurement strategy and model annual report. 

(4) Contracting authorities must have regard to any guidance published under this section. 20 

(5) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament. 

 

16A Annual report on procurement activity in Scotland 

(1) As soon as reasonably practicable after the end of each financial year, the Scottish 

Ministers must prepare a report, based on information contained in annual procurement 25 

reports published under section 15(1) during that year, on procurement activity in 

Scotland. 

(2) The report must include information about— 

(a) regulated procurements that have been completed, 

(b) community benefit requirements that contracting authorities consider were 30 

fulfilled, 

(c) steps taken to facilitate the involvement of supported businesses in regulated 

procurements. 

(3) The report may also contain such other information as the Scottish Ministers consider 

appropriate. 35 

(4) The Scottish Ministers must— 

(a) publish the report in such manner as they consider appropriate, 
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(b) lay a copy of the report before the Scottish Parliament. 

 

PART 3 

SPECIFIC DUTIES 

Publication of notices on Public Contracts website 

17 Public Contracts website 5 

(1) The Scottish Ministers must establish and maintain a website (the “Public Contracts 

website”) for the purpose of publicising, in relation to regulated procurements— 

(a) the seeking of offers, and 

(b) the award of contracts. 

(2) The Scottish Ministers may use the Public Contracts website for such other purposes as 10 

they consider appropriate. 

 

18 Publication of contract notices and award notices 

(1) A contracting authority must publicise its intention to seek offers as part of a regulated 

procurement on the Public Contracts website. 

(2) A contracting authority must publicise the award of a contract under a regulated 15 

procurement on the Public Contracts website. 

(3) The Scottish Ministers may by regulations make further provision about publication 

under this section. 

(4) The regulations may, in particular, make provision— 

(a) requiring the duties under subsection (1) and (2) to be complied with within a 20 

specified period, 

(b) providing that, in relation to regulated procurements of a specified description— 

(i) the duty in subsection (1) or (2) need not be complied with, or 

(ii) the duty need only be complied with in specified circumstances, 

(c) specifying the information that must be publicised, 25 

(d) providing that a contracting authority may withhold information from publication 

in specified circumstances. 

(5) In subsection (4), “specified” means specified in the regulations. 

(6) In this Act— 

“contract notice” means the information published in accordance with subsection 30 

(1), 

“award notice” means the information published in accordance with subsection 

(2). 

Community benefit requirements 

19 Community benefit requirements 35 

For the purposes of this Act, a community benefit requirement is a contractual 

requirement imposed by a contracting authority— 
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(a) relating to— 

(i) training and recruitment, or 

(ii) the availability of sub-contracting opportunities, or 

(b) which is otherwise intended to improve the economic, social or environmental 

wellbeing of the authority’s area in a way additional to the main purpose of the 5 

contract in which the requirement is included. 

 

20 Community benefit requirements in major contracts 

(1) This section applies where a contracting authority proposes to carry out a regulated 

procurement in relation to which the estimated value of the contract is equal to or 

greater than £4,000,000. 10 

(2) The contracting authority must, before carrying out the procurement, consider whether 

to impose community benefit requirements as part of the procurement. 

(3) The contracting authority must, in the contract notice relating to the procurement, 

include— 

(a) a summary of the community benefit requirements it intends to include in the 15 

contract, or 

(b) where it does not intend to include any such requirements, a statement of its 

reasons for not including any requirements. 

(4) Where community benefit requirements are included in a contract, the contracting 

authority must include in the award notice a statement of the benefits it considers will be 20 

derived from those requirements. 

(5) The Scottish Ministers may by order modify subsection (1) so as to substitute for the 

figure specified there for the time being such other figure as they consider appropriate. 

 

21 Guidance on community benefit requirements 

(1) The Scottish Ministers may publish guidance on the use of community benefit 25 

requirements. 

(2) The guidance may, in particular, cover— 

(a) consultation that should take place before a contracting authority determines 

whether or not to include community benefit requirements in a contract to which 

section 20 applies, 30 

(b) the information that should be contained in a contract notice and award notice in 

relation to community benefit requirements, 

(c) the circumstances in which inclusion of community benefit requirements would or 

would not be appropriate. 

(3) Contracting authorities must have regard to any guidance published under this section. 35 

(4) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament. 
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Selection of tenderers 

22 Exclusion of economic operators on grounds of criminal activity 

(1) The Scottish Ministers may by regulations require a contracting authority to exclude an 

economic operator from a regulated procurement (other than an EU-regulated 

procurement) if any of the following have been convicted of an offence specified in the 5 

regulations— 

(a) the economic operator, 

(b) a director, secretary, office-holder, or partner of the economic operator, or 

(c) another person having powers of representation, decision-making or control in 

relation to the economic operator. 10 

(2) Regulations under this section may make provision— 

(a) specifying evidence that is to be conclusive in determining whether or not a 

person has been convicted of an offence, 

(b) specifying circumstances in which a contracting authority may award a contract to 

an economic operator despite being otherwise prohibited from doing so under the 15 

regulations. 

 

23 Selection of tenderers 

(1) The Scottish Ministers may by regulations make further provision about the selection by 

contracting authorities of economic operators in relation to a regulated procurement 

(other than an EU-regulated procurement) including, in particular, provision about— 20 

(a) the use of minimum standard requirements to assess the suitability of economic 

operators in relation to a regulated procurement, 

(b) the circumstances in which an economic operator may or may not be excluded on 

the basis of criteria specified in the regulations, 

(c) the procedure that is to be followed in determining whether or not to exclude an 25 

economic operator. 

(2) In subsection (1)(a), a minimum standard requirement is a requirement that an economic 

operator has a particular financial standing, technical ability or other characteristic. 

(3) Without prejudice to the generality of subsection (1)(b), criteria which may be specified 

in the regulations include— 30 

(a) that— 

(i) the economic operator, 

(ii) a director, secretary, office-holder or partner of the economic operator, or 

(iii) another person having powers of representation, decision-making or control 

in relation to the economic operator, 35 

has been convicted of an offence, 

(b) that the economic operator has failed to comply with— 

(i) an obligation in relation to the payment of tax, or 

(ii) another statutory duty (other than by committing an offence) specified in 

the regulations, 40 
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(c) that the economic operator has committed an act of misconduct of a kind specified 

in the regulations, 

(d) that the economic operator has entered into an agreement with another economic 

operator aimed at distorting competition, 

(e) that the economic operator does not have a licence, possession of which is 5 

necessary to perform the contract, 

(f) that the economic operator is not a member of a regulatory body, membership of 

which is necessary to perform the contract, 

(g) that the economic operator has granted a trust deed for creditors or become 

otherwise apparently insolvent or is the subject of a petition presented for 10 

sequestration, 

(h) that a receiver or administrator has been appointed in relation to the economic 

operator, 

(i) that the economic operator’s performance in relation to another regulated 

procurement was not satisfactory. 15 

(4) Regulations under this section may make provision specifying evidence that is to be 

conclusive in determining whether or not such criteria are met. 

 

24 Guidance on selection of tenderers 

(1) The Scottish Ministers may publish guidance about the selection of economic operators 

and the award of contracts in relation to a regulated procurement. 20 

(2) The guidance may, in particular, cover— 

(a) the use of questionnaires in the assessment of the suitability of economic 

operators, 

(b) the matters relating to— 

(i) the recruitment, remuneration (including payment of a living wage) and 25 

other terms of engagement of persons involved in producing, providing or 

constructing the subject matter of the regulated procurement, and 

(ii) employee representation including trade union recognition,  

that are to be taken into account in assessing the suitability of an economic 

operator. 30 

(3) Contracting authorities must have regard to any guidance published under this section. 

(4) The Scottish Ministers must lay a copy of any guidance published under this section 

before the Scottish Parliament. 

(5) In subsection (2)(b), “living wage” has the same meaning as in section 11(5)(b)(iia). 

 
Technical specifications 35 

25 Technical specifications 

(1) The Scottish Ministers may by regulations make provision about the use of technical 

specifications in regulated procurements (other than EU-regulated procurements). 

(2) In this section, a technical specification is a specification which defines required 

characteristics of— 40 
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(a) goods, services or works,  

(b) the way in which the goods, services or works are to be produced, provided or 

constructed, 

(c) any process relating to another stage in the life cycle of the goods, services or 

works. 5 

(3) Regulations under this section may, in particular, make provision or further provision 

about— 

(a) the matters which are to be taken into account by contracting authorities in 

determining which technical specifications are to be imposed, 

(b) the extent to which technical specifications may— 10 

(i) be defined by reference to national or international standards or other 

similar specifications, 

(ii) include requirements based on the performance or functionality of the 

goods, services or works, 

(c) circumstances in which a contracting authority must treat a tender as complying 15 

with a technical specification, 

(d) the wording of technical specifications. 

 
Charges for participation in procurement process 

26 Charges for participation in procurement process 

A contracting authority must not charge an economic operator a fee for participating in 20 

any part of the process relating to a regulated procurement (including a fee to provide 

any document required to participate in that process). 

 
Giving of reasons 

27 Giving of reasons to unsuccessful participants 

(1) This section applies to a regulated procurement (other than an EU-regulated 25 

procurement). 

(2) A contracting authority must, as soon as reasonably practicable after deciding to exclude 

an economic operator from participating in the procurement process at any stage before 

the economic operator has submitted a tender, notify its decision to the economic 

operator. 30 

(3) A notice under subsection (2) must include the following information— 

(a) the names of the economic operators who have not been so excluded, 

(b) the criteria used to exclude the economic operator in question, 

(c) the contracting authority’s scoring (if any), against those criteria, of the economic 

operator. 35 

(4) A contracting authority must, as soon as reasonably practicable after deciding to award a 

contract, notify its decision to all unsuccessful tenderers. 

(5) A notice under subsection (4) must include the following information— 

(a) the name of the successful tenderer, 
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(b) the criteria used to award the contract, 

(c) the contracting authority’s scoring, against those criteria, of the unsuccessful 

tenderer and the successful tenderer. 

 

28 Request for further information 

(1) The following persons may request further information in relation to a regulated 5 

procurement (other than an EU-regulated procurement)— 

(a) an economic operator who was excluded from participating in the procurement 

process before it submitted a tender, 

(b) an unsuccessful tenderer, 

(c) the successful tenderer. 10 

(2) The request must be— 

(a) in writing, and 

(b) made before the end of the period of 30 days beginning on— 

(i) in the case of a person mentioned in subsection (1)(a) or (b), the day the 

person received a notice under section 27, 15 

(ii) in the case of the successful tenderer, the day on which it was notified of 

the decision to award the contract. 

(3) The contracting authority must, before the end of the period of 30 days beginning on the 

day it receives the request, provide the relevant information. 

(4) The relevant information is— 20 

(a) in the case of an economic operator excluded from the participating in the 

procurement process, a summary of the reasons why the economic operator was 

excluded, 

(b) in the case of an unsuccessful tenderer— 

(i) a summary of the reasons why the tenderer was unsuccessful, and 25 

(ii) the characteristics and relative advantages of the successful tender, 

(c) in the case of the successful tenderer, a description of any improvements the 

contracting authority considers the tenderer could have made to its tender. 

 

29 Withholding information 

Despite sections 27 and 28, the contracting authority may withhold information from a 30 

person if it considers that disclosure would— 

(a) impede law enforcement or otherwise be contrary to the public interest, 

(b) prejudice the commercial interests of any person, or 

(c) prejudice fair competition between economic operators. 
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Contracts register 

30 Contracts register 

(1) A contracting authority must keep and maintain a register of contracts (a “contracts 

register”). 

(2) The contracts that must be registered are any contracts entered into as a result of a 5 

regulated procurement. 

(3) In relation to each contract, a contracts register must contain the following 

information— 

(a) the date of award, 

(b) the name of the contractor, 10 

(c) the subject matter, 

(d) the estimated value, 

(e) the start date, 

(f) the end date provided for in the contract (disregarding any option to extend the 

contract) or, where there is no date specified, a description of the circumstances in 15 

which the contract will end, 

(g) the duration of any period for which the contract can be extended. 

(4) The authority may delete an entry in its contracts register only after the contract to 

which it relates has expired or been terminated. 

(5) The authority must make the information contained in its contracts register publicly 20 

available on the internet and by such other means as it considers appropriate. 

(6) However, the authority may withhold an entry or part of an entry in the register if it 

considers that making it publicly available would— 

(a) impede law enforcement or otherwise be contrary to the public interest, 

(b) prejudice the commercial interests of any person, or 25 

(c) prejudice fair competition between economic operators. 

 

Procurement of recycled and recyclable products etc. 

31 Amendment of Climate Change (Scotland) Act 2009 

After section 82 of the Climate Change (Scotland) Act 2009 (asp 12) insert— 

“82A Procurement of recycled and recyclable products etc. 30 

(1) The Scottish Ministers may by regulations require specified contracting 

authorities to ensure that— 

(a) a specified proportion of the goods or works procured by or on behalf of 

the authorities, or 

(b) a specified proportion of the materials used in the production, provision 35 

or construction of goods, services or works so procured, 

 fall within subsection (2). 

(2) Something falls within this subsection if— 
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(a) it has been used already (including where it has been refurbished since 

that use), 

(b) it has been remanufactured, or 

(c) it is designed to be repaired, reused, refurbished, remanufactured or 

recycled. 5 

(3) The regulations may, in particular, make provision about— 

(a) the circumstances in which the requirement applies, 

(b) the kinds of things in relation to which the requirement applies, 

(c) how the specified proportions are to be determined, 

(d) the circumstances in which a person may apply to the Scottish Ministers 10 

to have the requirement disapplied, 

(e) subject to section 89— 

(i) the enforcement authority in relation to the regulations, and 

(ii) the functions of that authority, 

(f) the keeping of records and their production to the enforcement authority, 15 

(g) the enforcement of the duties imposed by the regulations, 

(h) offences in relation to failures to comply with requirements of the 

regulations. 

(4) The enforcement authority must have regard to any guidance given by the 

Scottish Ministers to it in relation to the functions conferred on it by the 20 

regulations. 

(5) Persons to whom the regulations apply must have regard to any guidance given 

by— 

(a) the Scottish Ministers, 

(b) the enforcement authority, 25 

 to them in relation to the requirements imposed by the regulations. 

(6) In this section— 

 “contracting authority” has the meaning given by section 1 of the 

Procurement Reform (Scotland) Act 2014, 

 “specified” means specified in the regulations.”. 30 

 

PART 4 

REMEDIES 

32 Actionable duties 

(1) This section applies to a regulated procurement (other than an EU-regulated 

procurement). 35 

(2) A relevant person may bring proceedings against a contracting authority if— 

(a) the person sought, seeks, or would have wished, to be the person to whom the 

regulated contract is awarded,  
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(b) the contracting authority is not complying or has not complied with its duties 

imposed under or by virtue of section 8, 18, 22, 23, 24, 25, 26, 27 or, as the case 

may be, section 28, and 

(c) in consequence of that failure the relevant person suffers, or risks suffering, loss 

or damage. 5 

(3) A relevant person is an economic operator who is a national of, or is established in— 

(a) a member State, or 

(b) Iceland, Liechtenstein or Norway. 

 

33 Procedure and time limits 

(1) Proceedings under section 32 may be brought in the sheriff court or the Court of 10 

Session.  

(2) Before bringing proceedings under section 32, the relevant person must notify the 

contracting authority of— 

(a) the failure by the contracting authority to comply with a duty mentioned in 

subsection (2)(b) of that section, and 15 

(b) the relevant person’s intention to bring proceedings in respect of that failure to 

comply. 

(3) The relevant person must bring proceedings under section 32 before the end of— 

(a) the period of 30 days beginning with the day on which the relevant person first 

knew or ought to have known that grounds for beginning the proceedings had 20 

arisen, or 

(b) such longer period of up to 3 months from that day as the court considers 

appropriate.  

(4) A longer period may be fixed under subsection (3)(b) only if the court considers that 

there is good reason for doing so. 25 

 

34 Determination by the court 

(1) This section applies to the court in determining proceedings brought under section 32. 

(2) The court may by interim order suspend— 

(a) the procedure leading to the award of the regulated contract,  

(b) the implementation of any decision or action taken by a contracting authority in 30 

relation to that procedure. 

(3) In deciding whether to grant an interim order under subsection (2), the court must decide 

whether the negative consequences of such an order are likely to outweigh the benefits, 

having regard to the following considerations— 

(a) that decisions taken by a contracting authority must be reviewed effectively and, 35 

in particular, as rapidly as possible,  

(b) the probable consequences of an interim order for all interests likely to be harmed, 

and 

(c) the public interest.  
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(4) The court may if satisfied that a decision or action of the contracting authority was in 

breach of a duty mentioned in section 32(2)(b), take one or more of the following 

steps— 

(a) order the setting aside of that decision or action, 

(b) order the contracting authority to amend any document, 5 

(c) award damages to the relevant person who has suffered loss or damage in 

consequence of the failure of the contracting authority to comply with its duty. 

(5) If the breach of the duty by the contracting authority is in relation to a regulated contract 

which has been entered into, the court may only make an award under section (4)(c). 

(6) Nothing in this section affects any power that the court may have by virtue of any other 10 

enactment or rule of law. 

 

34A Transfer of forum for proceedings to First-tier Tribunal 

 The Scottish Ministers may by regulations modify sections 33 and 34 so that 

proceedings under section 32 may be brought before the First-tier Tribunal for Scotland 

instead of the sheriff court or Court of Session. 15 

 

PART 5 

GENERAL 

Interpretation 

35 The Directive, Public Contracts Regulations and EU-regulated procurements 

(1) In this Act— 20 

(a) “the Directive” means Directive 2004/18/EC of the European Parliament and of 

the Council, 

(b) “the Public Contracts Regulations” means the Public Contracts (Scotland) 

Regulations 2012 (S.S.I. 2012/88), and 

(c) an “EU-regulated procurement” is a regulated procurement to which the Public 25 

Contracts Regulations apply by virtue of regulation 5(1). 

(2) The Scottish Ministers may by order— 

(a) amend the definition of “the Directive” so as to substitute for the Directive for the 

time being specified there such successor Directive as they consider appropriate, 

(b) amend the definition of “the Public Contracts Regulations” so as to substitute for 30 

the regulations for the time being specified there such other instrument as they 

consider appropriate. 

(3) An order under subsection (2) may make such consequential modifications to subsection 

(1) and any other provision of this Act as the Scottish Ministers consider appropriate. 

 

36 General interpretation 35 

(1) In this Act— 

“award notice” has the meaning given in section 18(6), 
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“community benefit requirement” has the meaning given in section 19, 

“contract notice” has the meaning given in section 18(6), 

“contracting authority” has the meaning given in section 1, 

“economic operator” means any person who offers the execution of works, the 

supply of products or the provision of services on the market, 5 

“financial year” means the period of 12 months in respect of which the accounts 

of the contracting authority in question are prepared, 

“public contract” has the same meaning as in the Directive, 

“Public Contracts website” has the meaning given in section 17, 

“public works contract” has the same meaning as in the Directive, 10 

“regulated procurement” has the meaning given in section 2. 

(2) In this Act, a contracting authority’s area is the area by reference to which the 

contracting authority primarily exercises its functions, disregarding any areas outside 

Scotland. 

 

Final provisions 15 

37 Ancillary provision 

(1) The Scottish Ministers may by order make such supplementary, incidental, 

consequential, transitional or transitory provision or savings as they consider necessary 

or expedient for the purposes of, or in connection with, any provision made by or under 

this Act. 20 

(2) An order under subsection (1) may modify any enactment (including this Act). 

 

38 Subordinate legislation 

(1) Any power conferred by this Act on the Scottish Ministers to make an order or 

regulations includes the power to make— 

(a) different provision for different cases or descriptions of case or for different 25 

purposes, 

(b) such incidental, supplementary, consequential, transitional, transitory or saving 

provision as the Scottish Ministers consider necessary or expedient. 

(2) Orders or regulations made under the following provisions are subject to the affirmative 

procedure— 30 

(a) section 1(2), 

(b) section 3(3), 

(c) section 4(2), 

(ca) section 7(1), 

(cb) section 10C(1), 35 

(d) section 11(6), 

(e) section 20(5), 

(ea) section 34A, 
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(f) section 35(2), 

(g) section 37 (but only if the order adds to, replaces or omits any part of the text of 

an Act). 

(3) Any other orders or regulations made under this Act are subject to the negative 

procedure. 5 

(4) This section does not apply to an order under section 39(2). 

 

39 Commencement 

(1) This section and sections 35, 36, 37, 38 and 40 come into force on the day of Royal 

Assent. 

(2) The other provisions of this Act come into force on such day as the Scottish Ministers 10 

may by order appoint. 

(3) An order under subsection (2) may contain such transitional, transitory or saving 

provision as the Scottish Ministers consider necessary or expedient. 

 

40 Short title 

The short title of this Act is the Procurement Reform (Scotland) Act 2014. 15 
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SCHEDULE 

(introduced by section 1) 

CONTRACTING AUTHORITIES 

PART 1 

SCOTTISH ADMINISTRATION AND SCOTTISH PARLIAMENT 5 

1 Scottish Ministers 

2 Scottish Parliamentary Corporate Body 

3 Queen’s and Lord Treasurer’s Remembrancer 

4 Keeper of the Records of Scotland 

5 Keeper of the Registers of Scotland 10 

6 Registrar General of Births, Deaths and Marriages for Scotland 

7 Her Majesty’s Inspectors of Constabulary 

8 Her Majesty’s Chief Inspector of Prisons for Scotland 

9 Her Majesty’s Inspector of Anatomy for Scotland 

10 Her Majesty’s inspectors of schools (that is to say, the inspectors of schools appointed 15 

by Her Majesty on the recommendation of the Scottish Ministers under the Education 

(Scotland) Act 1980 (c.44)) 

11 Office of the Scottish Charity Regulator 

12 Procurators fiscal 

13 Scottish Housing Regulator 20 

 

PART 2 

LOCAL GOVERNMENT 

14 A local authority 

15 A joint board established by order under section 62A(1) or 62B(1) of the Local 

Government (Scotland) Act 1973 (c.65) 25 

 

PART 3 

OTHERS 

16 Accounts Commission for Scotland 

17 Architecture and Design Scotland 

18 Audit Scotland 30 

19 Auditor General for Scotland 

20 Board of Trustees for the National Galleries of Scotland 

21 Board of Trustees of the National Museums of Scotland 

22 Board of Trustees of the Royal Botanic Garden, Edinburgh 
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23 Bòrd na Gàidhlig 

24 Chief constable of the Police Service of Scotland 

25 Children’s Hearings Scotland 

26 Commission for Ethical Standards in Public Life in Scotland 

27 Commissioner for Children and Young People in Scotland 5 

28 Common Services Agency for the Scottish Health Service 

29 Creative Scotland 

30 Crofting Commission 

31 A Health Board (constituted under section 2(1)(a) of the National Health Service 

(Scotland) Act 1978 (c.29)) 10 

32 Healthcare Improvement Scotland 

33 Her Majesty’s Chief Inspector of Prosecution in Scotland 

34 Highlands and Islands Enterprise 

35 Lands Tribunal for Scotland 

36 Local Government Boundary Commission for Scotland 15 

37 Mental Welfare Commission for Scotland 

38 National Library of Scotland 

39 A National Park authority established by virtue of a designation order under section 6 of 

the National Parks (Scotland) Act 2000 (asp 10) 

40 Parole Board for Scotland 20 

41 Police Investigations and Review Commissioner 

42 Private rented housing panel 

43 Royal Commission on the Ancient and Historical Monuments of Scotland 

44 Scottish Children’s Reporter Administration 

45 Scottish Commission for Human Rights 25 

46 Scottish Court Service 

47 Scottish Criminal Cases Review Commission 

48 Scottish Enterprise  

49 Scottish Environment Protection Agency 

50 Scottish Fire and Rescue Service 30 

51 Scottish Further and Higher Education Funding Council 

52 Scottish Information Commissioner 

53 Scottish Land Court 

54 Scottish Law Commission 

55 Scottish Legal Aid Board 35 

56 Scottish Legal Complaints Commission 
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57 Scottish Natural Heritage 

58 Scottish Police Authority 

59 Scottish Public Services Ombudsman 

60 Scottish Qualifications Authority 

61 Scottish Road Works Commissioner 5 

62 Scottish Social Services Council 

63 Scottish Sports Council 

64 Social Care and Social Work Improvement Scotland 

65 A Special Health Board (constituted under section 2(1)(b) of the National Health 

Service (Scotland) Act 1978 (c.29)) 10 

66 Standards Commission for Scotland 

67 The Skills Development Scotland Co. Ltd (registered number SC202659) 

68 VisitScotland 

69 Water Industry Commission for Scotland 
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